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GENERAL ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hon Minister for Labour Relations 

and 

Trades and Labor Council of Western Australia and Others. 

No. 1325 of 1993. 

Government Employees Service and Supplementary 
Payments Order 

No. 764 of 1982. 

COMMISSION IN COURT SESSION 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

14 December 1993. 
Order. 

HAVING heard Ms J. Sheridan on behalf of the Applicant 
and Ms S. Jackson on behalf of the Trades and Labor 
Council of Western Australia, and by consent, the Commis- 
sion in Court Session, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Government Employees Service and Sup- 
plementary Payments Order No. 764 of 1982 be and is 
hereby rescinded with effect on and from 7 December 
1993. 

By the Commission in Court Session 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Part II—Division 3 

Section 50. 
Western Australian Government Employees Redeployment, 
Retraining and Redundancy General Order No. 1329 of 1988 

Parties heard: 
Hon. Minister for Labour Relations 

and 
President, Legislative Council and the Speaker, Legislative 

Assembly 
and 

Federated Miscellaneous Workers Union W.A. Branch 
and 

Trades and Labor Council of Western Australia. 
No. 1059 of 1993. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.A. NEGUS. 

12 November, 1993. 
General Order. 

THE Commission having received an application from the 
Hon. Minister for Labour Relations for variations to the 
Western Australian Government Employees Redeployment, 
Retraining and Redundancy General Order No. 1329 of 1988 
([1993] 73 WAIG 216), that application, as amended, being 
to delete the Electorate Officers Award 1986, the Parliamen- 
tary Employees Award 1989 and the Western Australian 
Tourism Commission Employees Agreement 1985 from 
Schedule B to the General Order and; 

Having heard Mr K.M. Pettit (of Counsel) and Mr J. 
Lange on behalf of the Hon. Minister for Labour Relations, 
Mr A.J. Power (of Counsel) on behalf of The Trades and 
Labor Council of Western Australia, Ms S. Jackson on 
behalf of the Federated Miscellaneous Workers Union, 
W.A. Branch (as it was then), and Mr N. Marthins on behalf 
of the President of the Legislative Council and the Speaker 
of the Legislative Assembly; 

And the Commission in Court Session noting that the 
General Order was previously amended with the consent of 
the then Hon. Minister for Labour, Productivity and 
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Employment on the application of the Trades and Labor 
Council of Western Australia pursuant to Matter No. 1465 
of 1992 in January, 1993 to include inter alia the Electorate 
Officers Award, 1986 and the Parliamentary Employees 
Award, 1989 in Schedule B to the General Order ([1993] 73 
WAIG 215) and that parliamentary employees and elector- 
ate officers covered by those awards are not and were not 
employees coming within the scope of the General Order but 
being employed either separately or jointly by the President 
of the Legislative Council or the Speaker of the Legislative 
Assembly of the Parliament of Western Australia, as 
expressed in the Parliamentary and Electorate Staff (Em- 
ployment) Act 1992, and when that amendment was effected 
neither the President nor the Speaker was heard by the 
Commission; 

And the Commission being informed that no person in 
these proceedings wished to be heard any further on the 
application to delete the Electorate Officers Award 1986, the 
Parliamentary Employees Award 1989 from Schedule B to 
the General Order and the Commission being satisfied that 
it is proper to give effect to the application as amended and 
being further informed by the Council and by the Union that 
they consented to the deletion of the Western Australian 
Tourism Commission Employees Agreement 1985 from the 
Schedule; 

Now therefore the Commission in Court Session, pursu- 
ant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Western Australian Government Employ- 
ees Redeployment, Retraining and Redundancy Gen- 
eral Order No. 1329 of 1988 (as varied by Matter No. 
1465 of 1992) be further varied by deleting the 
Electorate Officers Award, 1986, the Parliamentary 
Employees Award, 1989 and the Western Australian 
Tourism Commission Employees Agreement, 1985 
from Schedule B—List of Awards To Which the Order 
Applies with effect on and from the 12th day of 
November, 1993. 

By the Commission in Court Session 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

INDUSTRIAL APPEAL COURT— 

Appeal against decision of 
Full Bench— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Delivered: 9 June 1993. 
CORAM: FRANKLYN J. (ACTING PRESIDENT), 

NICHOLSON & IPP J.J. 
Appeal No 5 of 1992. 

BETWEEN: 
WORMALD SECURITY AUSTRALIA PTY LTD 

Appellant 
and 

PETER ROHAN, DEPARTMENT OF OCCUPATIONAL 
HEALTH, SAFETY AND WELFARE 

Respondent. 
JUDGMENT: 
FRANKLYN J: 
This appeal was heard by a court constituted by myself, 
Nicholson and Ipp JJ. Ipp J was not able to be present today. 
I would allow the appeal and reverse the decision of the Full 
Bench that the appeal to it was not made out. There should 
be, in my view, substituted for that decision the decision that 
the appeal from the Commission at first instance be upheld, 
its findings quashed and the prohibition order cancelled. 
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NICHOLSON J: 
I am of the same opinion and I publish my reasons. 

FRANKLYN J: 
Ipp J has authorised me to publish his agreement with my 
reasons. I do so. I publish my reasons. 
Catchwords 

Industrial law—industrial safety health and welfare— 
appeal from Full Bench dismissing appeal against issue of 
prohibition notice—whether jurisdiction to appeal to Indus- 
trial Appeal Court—Occupational Health, Safety and 
Welfare Act 1984 s3A; Industrial Relations Act 1979 s90(l). 

Industrial law—industrial safety health and welfare— 
review of prohibition notice—whether interference with 
findings of Commissioner by appellate bench appropriate— 
whether evidence to support issue of notice—nature of risk 
required—imminence of injury—Onus of proof—Occupa- 
tional Health, Safety and Welfare Act 1984 ss3(l), 49 and 
51. 
Mr J P Rogers (instructed by Phillips Fox) appeared for the 

appellant. 
Mr K M Pettit (instructed by State Crown Solicitor) 

appeared for the respondent. 
Cases referred to in judgment: 
Electric Light and Power Supply Corporation Limited v 

Electricity Commission of New South Wales (1956) 94 
CLR 554 

State Energy Commission of Western Australia v AMWSU 
& Others Industrial Appeal Court of Western Australia; 
Library No 930256 6 May 1993 

Cases also cited: 
Erich v R (1980) 31 ALR 123 
Fisher v Brown [ 1968] SASR 75 
Grace v Southern [1978] VR 75 
Gromark v The Federated Miscellaneous Workers Union of 

Australia WA Branch; unreported; IAC of WA; Library 
No 920560; 6 November 1992 

Holland v Jones (1917) 23 CLR 149 
La Macchia v Spera [1980] WAR 224 
Lederer v Hitchins [1961] WAR 99 
Minister for Health v Thomson (1985) 60 ALR 701 
Nickisson v R [1963] WAR 114 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch v Coca Cola Bottlers, 71 WAIG 2225 
The Heron II, Koufus v C Czamikow Ltd [1967] 3 All ER 

686 
The Wagon Mound (No 2) [1966] 2 All ER 709 
Wormald Securities Australia Pty Ltd v Rohan, unreported; 

(Parks C), West Australian Industrial Relations Com- 
mission, 8 July 1991 

FRANKLYN J 
The facts and circumstances giving rise to this appeal are 

set out in the reasons of Nicholson J and I need not repeat 
them. The prohibition notice was issued by the Inspector 
under the authority of s49 of the Occupational Health Safety 
and Welfare Act 1984 ("the Act") which relevantly 
provides:— 

"49. (1) Where an inspector is of the opinion that an 
activity is occurring or may occur at a 
workplace which activity involves or will 
involve a risk of imminent and serious injury 
to, or imminent and serious harm to the 
health of, any person, the inspector may issue 
to the person who has or may be reasonably 
presumed to have control over the activity a 
prohibition notice prohibiting the carrying on 
of the activity until an inspector is satisfied 
that the matters which give or will give rise 
to the risk are remedied. 

(2) An inspector who issues a prohibition notice 
shall remain at the workplace until the 
employer has been advised of the notice and. 
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where the notice is in respect of an activity 
that is occurring, the prohibited activity has 
ceased. 

(3) A prohibition notice shall— 
(a) state that the inspector is of the opinion 

that in the workplace there is occurring 
or may occur an activity which involves 
or will involve a risk of imminent and 
serious injury to, or imminent and 
serious harm to the health of, a person; 

(b) state the reasons for that opinion; 
(c) specify the activity which in the inspec- 

tor's opinion involves or will involve 
the risk and the matters which give or 
will give rise to the risk; 

(d) where in the inspector's opinion the 
activity involves a contravention or 
likely contravention of any provision of 
this Act, specify that provision and state 
the reasons for that opinion; and 

(e) contain a brief summary of how the 
right to have the notice reviewed, given 
by section 51, may be exercised. 

(4) ...." 
Unlike an improvement notice issued under s48(l) the 

power to issue a notice under s49 is not conditioned by a 
contravention, current or past, of a provision of the Act. It 
may be issued upon the Inspector forming one of the 
opinions specified in s49(l), ie "that an activity is occurring 
or may occur at a work place which activity involves or will 
involve a risk of imminent and serious injury to, or imminent 
and serious harm to the health of, any person". The content 
of the prohibition notice was described by the Full Bench 
in its reasons as follows:— 

" T have formed the opinion that there is occurring an 
activity which involves a risk of imminent and serious 
injury to a person'. 
The activity concerned is described as:— 

'Use of Nissan Pulsar Hatch type vehicles 
containing inadequately secured spare wheels.' 

The matters which give rise to the risk are described 
as follows:— 

'1.) The likelihood of the spare wheel moving 
into the personnel compartment as a result of 
an accident impact. 

2.) The reliance placed upon the correct position 
of the rear seat latching system to hold the 
spare wheel in position. 

3.) The method used to secure the boot mat to 
prevent gas cylinder damage.' 

The document contains the Inspector's hand printed 
opinion that the activity involves the likely contraven- 
tion of s. 19(1) of the OHSW Act because:— 

'Inadequate provision has been made for securing 
the spare wheel as a result of the L.P. Gas 
conversion of the vehicles in question.' 

The Inspector then endorsed the notice with the 
following directives:— 

'1.) Take appropriate measures to remove spare 
wheels which are not adequately secured 
from service (sic). 

2.) Where appropriate means to secure spare 
wheels is to be provided, the work done shall 
comply with the requirements specified by 
Mr R Marchesi, senior technical officer with 
the Western Australian Police Depart- 
ment.' " 

The power to make the directions contained in the notice 
is conferred by s50 of the Act. 

Despite the requirement of s49(3)(b) the notice does not 
contain the Inspector's reasons for the opinion referred to 
in s49(3)(a) and indeed the printed form of notice makes no 
provision therefor. No point however is or was taken to that 
omission. In terms of s49( 1) the opinion of the Inspector was 

that the use of the vehicles containing inadequately secured 
spare wheels was an activity then occurring which "in- 
volves" a risk of serious and imminent injury to a person. 
It is not in dispute that the words "serious and imminent" 
relevantly qualify the word "injury" and not the word 
"risk". "Risk" is defined in s3 of the Act as follows:— 

" 'risk', in relation to any injury or harm, means the 
probability of that injury or harm occurring". 

Applying that definition to the relevant words in s49(l) 
it means the probability of serious and imminent injury 
occurring to any person. Consequently the Inspector's 
opinion can be seen to be that the use of any one of the 
vehicles containing an inadequately secured spare wheel 
involves the probability of serious and imminent injury 
occurring to some person. The word "probability" is 
relevantly defined in the Shorter Oxford Dictionary as "(1) 
the quality or fact of being probable; likelihood; (2) A 
probable event, circumstance, belief, etc; something which, 
judged by present evidence, is likely to be true, to exist or 
to happen". The word "probable" is relevantly defined as 
"capable of being proved; demonstrable, provable. Having 
an appearance of truth; that may reasonably be expected to 
happen, or to prove true; likely." The word "likely" is 
relevantly defined as "having an appearance of truth or fact; 
seeming as if it would happen, or prove to be as stated; 
probable". The above definitions would seem to provide 
little help as to the meaning to be attributed to the word 
"probability" as used in the definition of "risk". Some 
assistance however in my opinion can be obtained from 
comparing the words above defined with the words 
"possibility" and "possible". "Possibility" is relevantly 
defined as "The state, condition or fact of being possible; 
capability of being done, happening, or existing. A possible 
thing or circumstance; something that may exist or happen". 
The word "possible" is relevantly defined as "that may be 
(ie is capable of being); that may or can exist, be done, or 
happen; that is perhaps true or a fact; that perhaps exists." 

It is clear that the word "probability" as used in the 
statutory definition of "risk" connotes probability of 
varying degrees, a concept in keeping with that of "risk". 
That that is so, and that the variation of degree may be wide, 
is supported by the definition of "practicable" which is used 
in expressing the employer's duty under sl9 to provide, so 
far as is practicable, a safe working environment free of 
"hazards". "Hazard" is defined in relation to a person, to 
mean anything that may result in injury to or harm to the 
health of that person. The definition of "practicable" refers 
to the severity of potential injury or harm and "the degree 
of risk" (and so the degree of probability) of it occurring. 
Because the opinion that the activity involves a risk and so 
the probability of serious and imminent injury must be 
formed by the Inspector and be supported by expressed 
reasons (s49(3)(b)), it follows, in my view, that there must 
exist some evidence on which to base the opinion and that 
evidence must go further than to establish only a possibility. 
Consistently with the view expressed by Nicholson J it is 
my opinion that for the formation of a justifiable opinion 
under s49(l) that the relevant activity involves or will 
involve a risk of imminent and serious injury or harm, the 
evidence must show that there exists something more than 
the bare possibility that injury or harm of that nature will 
occur from the activity in question. 

The Inspector not having set out the reasons for his 
opinion, it is necessary to glean them from the other material 
in the notice. Assuming that I have correctly determined the 
meaning to be given to the word "probability" as used in 
the definition of "risk', the question would seem to be, what 
was the evidence relied on by the Inspector as indicated or 
revealed by the notice to justify his opinion that the use of 
the vehicles with inadequately secured spare wheels (the 
activity) involved a probability of serious and imminent 
injury in the sense that the evidence led to the conclusion 
that there was more than a bare possibility that such injury 
would occur as a result of such use? The answer I think is 
found in the description of the notice of the relevant activity, 
the matters identified as giving rise to the risk, and the 
measures directed to be taken to remedy the risk. From that 
material it can be seen that the Inspector relied on evidence 
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that the spare wheel was inadequately secured in each 
vehicle as a result of inadequate provision being made 
therefor following the LP gas conversion, the position of the 
rear seat latching system being such as to be unreliable in 
its function to hold the spare wheel in position, with the 
result that there was a likelihood of the spare wheel moving 
into the personnel compartment of the vehicle as a result of 
an accident impact. Further, the method used to secure the 
boot mat to prevent gas cylinder damage from the unsecured 
wheel was unsatisfactory. On the review of the notice by the 
Industrial Relations Commission it found this last matter of 
no significance and it can be disregarded. It is clear from the 
transcript of the evidence adduced before that Commission 
that on such review the relevant use was the driving of the 
vehicle with the inadequately secured spare wheel. That the 
notice attributed the inadequacy to the "position" of the 
rear seat latching system appears to have been disregarded, 
the evidence being directed to concern as to the strength of 
that system. 

There was some debate before us as to the effect of the 
Inspector's expressed opinion pursuant to s49(3)(d) that the 
activity involves the likely contravention sl9(l) of the Act. 
In my opinion that has no relevance to the matter before us 
which is directed to the evidence on which the notice was 
issued and the review of that notice, the fact that the activity 
in question also involves or might involve a contravention 
of the Act being irrelevant. 

A person to whom a prohibition notice is issued is entitled 
to refer that notice to the Industrial Relations Commission 
for review as of right (s51(l)). On such reference the 
Industrial Relations Commission ('the Commissioner') is 
required and obliged to "inquire into the circumstances 
relating to the notice". Having done so he may affirm it as 
is or with such modification as seems appropriate or cancel 
it (s51 (5)). Those provisions in my opinion make it clear that 
the review is directed to establishing whether, on the 
evidence available to the Commissioner, the Inspector was 
justified in forming the opinion in question. In conducting 
the review the Commissioner is expressly authorised to refer 
to an expert chosen by him such matters as to him appears 
appropriate and to accept that expert's report as evidence, 
an express power granted, it would seem, so that the 
Commissioner can inquire further into the validity of the 
Inspector's opinion and, with the assistance of that expert's 
report, to the extent that he accepts it, decide whether on all 
the evidence before him the opinion is justified. It seems 
also, from the provisions of s51(5), that there is no question 
of the onus being on the person seeking the review to 
establish that the notice should not have issued, either in the 
form in which it did or at all, although he would of course 
be entitled to adduce evidence to that effect. The inquiry 
being "into the circumstances relating to the notice" it 
necessarily, in my view, requires that the Commissioner 
inquire into and ascertain for himself the validity of the 
Inspector's opinion and the relevant circumstances giving 
rise thereto as set out in the notice. That this is so is also 
supported by the express reference to his right to refer such 
matters as he thinks appropriate to an expert of his own 
choosing. It is then for the Commissioner himself to 
determine, on the basis of "the circumstances relating to the 
notice" as he finds them to be, whether it can be affirmed 
as issued or in some modified form or whether it should be 
cancelled. In other words he must approach the facts and 
circumstances as found by him on his inquiry as if he were 
the Inspector determining whether, on those facts and 
circumstances, he could reasonably form the opinion formed 
by the Inspector of the particular activity, having regard also 
to the reasons and matters set out in the notice. If so, he 
affirms the notice. If not, depending on the opinion formed 
by him as to such matters, he either affirms it with 
modifications or cancels it as is appropriate. I add that in my 
opinion s51 is designed to provide a measure of protection 
against the effects of an erroneous opinion or one formed 
on inadequate evidence by an inspector in the performance 
of his duties, whether under s48 or 49, and/or against the 
need to comply with consequential directions given under 
s50. That it places no onus of proof on the employer is not 

at odds with the policy or objects of the Act in that the 
prohibition notice remains in force as issued unless and until 
affirmed with modifications or cancelled. (s51 (7)). 

In my opinion the Full Bench erred in holding that it was 
for the appellant "to establish, on the evidence, that the 
Inspector's decision should be cancelled for the reasons 
which it asserted." It had earlier said in its reasons that even 
if there were no strict legal obligation on Wormald to prove 
its case, it must nevertheless prove the averments it had 
made in its request for the review, further holding "the facts 
which it was required to prove were those facts on which 
it sought to rely in order to demonstrate that the notice 
should be cancelled". It thus effectively held that when a 
review of a prohibition notice is sought under s51, the onus 
of proving that the notice should be modified or cancelled 
is on the person or employer of the person to whom the 
notice was issued and that person is restricted in so doing 
to the averments contained in the request for review. That 
finding assumes that the Inspector's opinion must be held 
to be correct unless the person to whom the notice has issued 
or his employer proves otherwise in accordance with its 
stated reasons. That conclusion is quite inconsistent with an 
obligation to conduct an inquiry into the circumstances 
relating to the notice to which inquiry the person referring 
is entitled as of right. 

Section 3A of the Act provides:— 
"3A. (1) Where under this Act a matter is capable of 

being referred to the Industrial Relations 
Commission the matter may be heard and 
determined as if it were a matter in which 
jurisdiction were conferred on the Industrial 
Relations Commission by the Industrial 
Relations Act 1979 and that Act shall, so far 
as it is capable of applying, extend to the 
exercise of its jurisdiction in such matters 
accordingly. 

(2) For the purposes of the application of the 
Industrial Relations Act 1979 in relation to 
a matter mentioned in subsection (1)— 
(a) a trade union shall be taken to be an 

organization within the meaning of that 
Act; 

(b) the parties to proceedings in the matter 
shall be as determined by the Industrial 
Relations Commission. 

(3) The decision by the Industrial Relations 
Commission of a matter referred under this 
Act shall have effect according to its tenor." 

It was the respondent's submission that this Court has no 
jurisdiction to entertain this appeal. It was said that the 
Industrial Relations Commission ("the Commission") has 
no jurisdiction in respect of matters the subject of the Act 
save such as is conferred by s3A, no provision having been 
made therefore in the Industrial Relations Act 1979. The 
power conferred by s3A, so the argument went, is limited 
to a hearing at first instance by the Commission of the matter 
referred, it being conceded that, arguably only, it might 
include the appellate jurisdiction of the Full Bench but 
asserted that it excludes the appellate jurisdiction of this 
Court. This, it is said, flows from the following words in 
s3A(l)—"and that Act shall, so far as it is capable of 
applying, extend to the exercise of its jurisdiction in such 
matters accordingly". It was further said that the words in 
s3A(3) "shall have effect according to its tenor" support 
that proposition in that there is no mention of decisions 
taking effect subject to appeal or to the other provisions of 
the Industrial Relations Act. In my opinion this submission 
is without merit. There is no doubt that by virtue of s51 the 
reference for a review is to the Commission. On the clear 
construction of s3A it may consequently be heard and 
determined as if it were a matter over which the Commission 
had jurisdiction under the Industrial Relations Act. The 
words "and that Act [the Industrial Relations Act] shall, so 
far as it is capable of applying, extend to the exercise of its 
[the Commission] jurisdiction in such matters accordingly" 
apply the whole of the provisions of that Act to the exercise 
of the jurisdiction conferred by s3A. The words "so far as 
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it is capable of applying" do no more than recognise that, 
having regard to the particular matter in respect of which the 
section confers jurisdiction, certain provisions of the 
Industrial Relations Act may not be capable of applying. No 
support is found from the wording of s3A(3). The words 
there referred to go only to the effect of the decision made 
and have no relevance to any right of appeal in respect of 
the same. As was said by Kennedy J (with whom Franklyn 
and Nicholson JJ agreed) in State Energy Commission of 
Western Australia v. AMWSU & Others, Industrial Appeal 
Court of Western Australia; Library No 930256,6 May 1993 
of s3A:— 

"It should be said, however, that the section is not a 
"general provision" in the terms in which the Senior 
Commissioner regarded it. It is a provision which 
merely puts beyond doubt that the Industrial Relations 
Commission has jurisdiction to deal with such matters 
as may be referred to it pursuant to specific provisions 
in that Act—see, for example, ss28(2), 30(6) and 31 (5) 
and 11). Its purpose is to confer jurisdiction and it 
cannot be used as the foundation for an argument 
limiting the jurisdiction of the Industrial Appeal 
Court." 

I also refer to the decision in Electric Light and Power 
Supply Corporation Limited v. Electricity Commission of 
New South Wales (1956) 94 CLR 554 referred to by 
Nicholson J in his reasons. 

The grounds of appeal are as follows:— 
"1. The Full Bench erred in law when it held that Mr 

Marches! was entitled to be regarded as an expert 
when: 

1.1 Mr Marchesi did not give any substantial 
evidence of qualifications of any expertise in 
the issue before the Commissioner at the 
proceedings at first instance; 

1.2 Mr Marchesi did not conduct any or any 
proper examination of the vehicle; 

1.3 the Commission at first instance held that it 
would have discounted the evidence of Mr 
Marchesi had it not been for the report of 
Nissan Motor Company (Australia) Pty Ltd. 

2. The Full Bench erred in law when it accepted that 
the report of Nissan Motor Company (Australia) 
Pty Ltd was on its own of corroborative value in 
relation to the evidence of Mr Marchesi. 

3. The Full Bench erred in law when it held that it 
was for Wormald Security Australia Pty Ltd (the 
Appellant) at first instance to prove the factual 
basis of the matters contained in the request for 
review. 

4. The Full Bench erred in law when it held that the 
Commission at first instance was entitled to take 
into account its own knowledge of motor vehicles 
and retention of a spare wheel, and further erred 
when it held that the finding was not essential to 
the decision reached by the Commission at first 
instance, and further erred in failing to find that 
the Commission at first instance should have 
notified the parties concerned and afforded them 
the opportunity of being heard in relation to that 
matter as it was not raised before the Commission 
at first instance on the hearing of the matter 
pursuant to Section 26(3) of the Industrial 
Relations Act, 1979. 

5. The Full Bench erred in law when it found that the 
Commission at first instance could have satisfied 
itself that the risk was serious and imminent. 
5.1 In particular, the Full Bench wrongly inter- 

preted the meaning of "risk" in the context 
of Section 49 of the Occupational Health, 
Safety and Welfare Act, 1984; 

5.2 The Full Bench wrongly concluded that it 
was likely that there was an overhanging risk 
of considerable injury." 

Grounds 1 and 2 
Grounds 1 and 2 can be conveniently dealt with together. 

The evidence on the review was that Mr Marchesi was and 
for 19 years had been employed by the Western Australian 
Police Department Licensing and Services, Engineering and 
Technical Services Section, that he held "a certificate in 
automotive engineering" and was "a qualified tradesman 
in the automotive field". The Full Bench in its reasons set 
out his position and period of employment with the Police 
Department, that he held a certificate in automotive 
engineering but, instead of describing his qualification as he 
had done, found "he is also a qualified engineer in the 
automotive field". There was no evidence to support that 
statement of fact. There was no evidence as to the nature of 
his certificate in automotive engineering or as to what it 
certified. There was no evidence as to the nature of his duties 
with the Police Department or of his experience, other than 
that he had been employed in the said section for 19 years. 
The evidence is not such as to justify the finding made by 
the Full Bench. A finding of fact made without supporting 
evidence is an error of law. Subsequently in its reasons the 
Full Bench said:— 

"Some attack was made on Mr Marchesi's standing as 
an expert witness. However, he was qualified on the 
basis of his qualifications and experience as such, and, 
indeed, his standing as such was not attacked in 
evidence". 

The Full Bench thereby accepted Mr Marchesi as an 
expert on the basis, it would seem, of the qualifications it 
had previously and in error set out. That no attack on his 
qualifications was made whilst he was giving evidence is 
understandable having regard to the provisions of s26 which 
permit the Commission to inform itself on any matter in 
such a way as it thinks fit. He did not however give evidence 
as a qualified engineer in the automotive field which, it 
appears, was the basis on which the Full Bench treated and 
accepted his evidence. 

The Commissioner described Mr Marchesi as "a person 
employed with the Licensing and Services, Engineering and 
Technical Services Section of the W A Police Department". 
He made no finding that he was an expert. It is clear from 
his reasons and the evidence that the relevance of Mr 
Marchesi's evidence was that, having inspected the vehicle 
at the Inspector's request and expressed his opinion that 
"should such a vehicle suffer an accident involving frontal 
impact, the forces generated would propel the spare wheel 
forward, and the locking mechanism of the seat back support 
sections could not be relied upon to restrain the spare 
wheel', that opinion, together with the evidence of the 
witness Hooper from the State Energy Commission, was 
adopted by the Inspector. Both Mr Marchesi and Mr Hooper 
were called as witnesses to support the Inspector's opinion 
and not as expert witnesses in their own right. Mr Hooper's 
evidence was found to be "of little persuasion". It is not in 
dispute that Mr Marchesi did no more than inspect the 
vehicle and that neither he. Hooper, nor the Inspector, 
conducted any practical test to support the opinions 
expressed. The review was conducted on the basis that the 
risk of imminent and serious injury arose out of the opinion 
expressed by Mr Marchesi and adopted by the Inspector. The 
Commissioner found that there was no technical information 
before him to assist him "determine the likely effect that an 
accident impact will have upon the spare wheel other than 
an opinion by Mr Marchesi that it will be propelled forward 
in the case of a frontal impact". He further found that there 
was no technical information to indicate what forward force 
the seat back sections and their lock mechanisms would 
withstand and that he was being asked to "reach a 
conclusion on the basis that these are not designed to retain 
the spare wheel and must therefore be suspect". He went 
on to say that the absence in Mr Marchesi's evidence of any 
description of the locking mechanism and seat back sections 
or the highlighting of their construction or reasons why they 
were likely to fail caused him concern and that, were it not 
for the evidence of a facsimile transmission (Exhibit 7) to 
the appellant from the Nissan Motor Company, he would 
have discounted Mr Marchesi's evidence. He commented 
that it might be that in expressing the opinion the Company 



had erred on the side of extreme caution but that there was 
certainly no suggestion of confidence that the back support 
may retain the spare wheel. It is there made clear, in my 
opinion that, absent the facsimile transmission, the Commis- 
sioner would not have accorded Mr Marchesi's opinion 
sufficient as to uphold it as justifying the prohibition notice. 

The Full Bench recognised that appreciation by the 
Commissioner of Mr Marchesi's evidence as follows:— 

"...there was no obstacle to Mr Marchesi being 
regarded as an expert witness, if he were so regarded 
by the Commission at first instance. 
Further, the Commission at first instance found that it 
would, notwithstanding Mr Marchesi's experience, 
have discounted his evidence were it not for the 
facsimile (Exhibit 7) from Nissan." (AB 33). 

Exhibit 7 contains questions asked of it by the appellant 
and the answers given by it to those questions. It is set out 
in full in the Full Bench's reasons. It reveals that Nissan did 
not have the information to say what was the capacity 
(break-point) of the back seat latching device or the force 
the back seat could withstand in an accident; that it had 
advised that the back seat and latching device had to comply 
with all the relevant Australian design regulations including 
ADR 3.2.3 (restraining device from hinged seat or seat 
backs) a copy of which was enclosed. It is implicit that it 
was saying the back seat and latching device met that 
requirement. The requirement of ADR 3.2.3 was that the 
latches be able to withstand a forward longitudinal load 
equal to 20 times the mass of the entire back seat applied 
to the centre of gravity of the seat back. 

In answer to the question:— 
"E. Your technical opinion on the ability of the back 

seat (with the weight of the spare wheel up against 
it) to with stand (sic) the worst head-on accident. 
Our opinion is that the spare wheel should be 
securely fastened away from the rear seat back. 
We suggest the spare wheel is fastened to either 
the floor or tank brackets. 
I am sure you can appreciate that it is difficult to 
make an accurate engineering assessment of this 
problem without physically looking at the vehi- 
cles in question." 

The Full Bench went on to say:— 
"Exhibit 7, introduced by Wormald, clearly demon- 
strated that no tests which might gainsay Mr March- 
esi's opinion had been conducted, and went on to agree 
that the wheel should be placed elsewhere". 

It went on to hold that Exhibit 7 should not be discounted 
or read selectively and that Nissan clearly "purported to 
answer the question put to it as the manufacturer by 
Wormald". It earlier held that Mr Marchesi's opinion was 
corroborated by Exhibit 7. 

In my view in its findings as to the effect of Exhibit 7 the 
Full Bench again erred in law in that it misconceived and 
misapplied the relevant evidence. It is quite clear the reply 
to the question "E" there posed did not answer the question. 
It did not speak of the ability of the back seat to stand the 
worst head-on accident. It did not tend to confirm that the 
seat latches would be unable to restrain the tyre in the event 
of a serious frontal accident. It gave what in my view can 
only be described as cautionary advice having regard to the 
absence of the technical information needed to answer the 
question and, indeed, the Commissioner at first instance 
found that there was no technical evidence to assist it and 
that he had only Mr Marchesi's opinion. In my opinion he 
was correct in so finding. In my view Exhibit 7 cannot be 
said to corroborate the opinion of Mr Marchesi as the Full 
Bench expressly held. In any event the proper question was 
not whether Exhibit 7 demonstrated that no tests had been 
conducted to demonstrate that Mr Marchesi's opinion was 
wrong. The question to be asked was, was Mr Marchesi's 
opinion, which was adopted by the Inspector as his own, 
justified on the evidence? That in my view was necessarily 
the question which the Commissioner at first instance had 
to answer in his inquiry. The approach of the Full Bench did 
not address that issue. Furthermore, the Full Bench held that 

it would have attached substantial weight to Mr Marchesi's 
evidence and so his opinion without Exhibit 7 and clearly 
did so in coming to its decision. That was clearly contrary 
to the expressed finding as to the weight to be given to that 
evidence of the Commissioner who had seen and heard the 
witness and without any evidence to suggest that his 
conclusion was wrong. It was clearly based on its erroneous 
conclusion that Mr Marchesi was established as an expert. 
I find grounds 1 and 2 made out. 
Ground 3 

I would dismiss this ground for the reasons already given. 
Ground 4 

The reasons of the Commissioner reveal that he stated that 
"having heard all of the evidence and inspected a converted 
Nissan Pulsar Hatchback vehicle" he noted that the spare 
wheel was originally contained in a recess provided for the 
purpose and retained by a locking device. He then drew on 
"the Commission's own knowledge" in the particulars the 
subject of the first complaint in ground 4. He found the 
matter the subject of that knowledge to suggest that at least 
part of the reason for the design being such that a spare 
wheel is retained by some form of locking device is "to 
prevent it becoming an object that may be propelled as a 
consequence of an accident, and thereby become an 
additional hazard". He went on to say "I am therefore not 
satisfied that I should interfere with the Notice". It would 
seem therefrom that he not only acted on his own knowledge 
as there identified but that the inference that he drew from 
that knowledge was the determining factor in his decision 
not to interfere with the notice. The Full Bench held that he 
was entitled to rely on his own knowledge and that, having 
regard to the other evidence, it was in any event not essential 
to his decision. In my opinion the Commissioner was 
entitled to rely on his knowledge provided that it was in 
respect of knowledge of a notorious fact, ie a fact of which 
judicial notice can be taken. If it were not such, he could 
inform himself in such a way as he thought fit (s26). In the 
present case the knowledge in which he acted is said by the 
appellant not to be such a notorious fact, a submission 
supported by the Commissioner's own statement that he 
relied on his own knowledge of motor vehicles generally. 
In my opinion however that statement means no more than 
that he has informed himself in that regard on the basis of 
his own experience and observations. That would seem to 
be open to him under s26, subject however to the 
requirement that, if the facts said to be of his own knowledge 
were not raised at the hearing, he notify the parties of his 
intention to rely on them and give them the opportunity to 
be heard (s26(3)). It is common ground that he gave no such 
notice. Whilst the Full Bench noted the provisions of s26(3) 
it found that the matter of his own knowledge relied on by 
him was not essential to his decision and, as I understand 
its reasons, that the same conclusion followed by way of 
inference from the matters observed on his inspection. In 
that I think it was correct. No complaint is made that the 
matter of the Commissioner's inspection was not raised at 
the hearing or that the parties did not have the opportunity 
to be heard thereon. I would not allow ground 4. 
Ground 5 

The Full Bench expressed its ultimate finding as follows: 
"On that evidence, with no contrary evidence, there- 
fore, given that 'risk' means the probability of injury 
or harm occurring, it is, in our opinion, likely that there 
was an overhanging (imminent) risk of considerable 
(serious) injury, as s49(l) of the OHSW Act requires". 

It is conceded by the respondent that the opinion there 
expressed mistakes the effect of s49 and does not correctly 
express what is the opinion to be formed under that section. 
It points out however that the Full Bench had earlier 
correctly identified the requirements of the section and in 
particular that the relevant 'risk' must be of imminent and 
serious injury, and suggests that the mis-statement was no 
more than an inadvertent drafting error. I accept that such 
is the case. The evidence to which the Full Bench there 
refers appears in its reasons under the heading "Imminent 
and Serious—Section 49 of the OHSW Act" and following 
the sentence "the evidence available to the Commission was 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 7 

this". It then, with some excursions into other matters, refers 
to the following evidence and, where indicated, to the 
findings of the Commissioner. 

1. Prior to conversion the spare wheel was held in the 
boot by a locking device. 

2. Mr Marchesi expressed the view, accepted by the 
Commissioner at first instance, that a frontal 
impact accident was likely to propel the spare 
wheel forward. 

I add only that Mr Marchesi's opinion, as understood by 
the Commissioner, was that in that event the locking 
mechanisms of the seat back support sections could not be 
relied upon to restrain the spare wheel. That opinion was not 
accepted without reservation and indeed was only accepted, 
it would seem, because of the corroboration seen by the 
Commissioner to exist in Exhibit 7. 

3. This was corroborated in part by Exhibit 7 and 
partly by the fact that there was a locking down 
of the spare wheel in the boot of the vehicle in 
question before conversion occurred. 

As to this I have already expressed my view that Exhibit 
7 does not provide corroboration of Mr Marchesi's opinion. 
That the unconverted vehicle had a spare wheel locked down 
does not in my view lead to the conclusion that that was so 
because a frontal impact was likely to propel it forward with 
such force as to break or free the rear seat latches were it 
otherwise. Such locking down could be, for example, to 
prevent rattling, or to prevent movement of any sort with or 
without consideration as to whether in a serious or any 
frontal impact it might cause the back seat latches to give 
way and itself then enter the personnel compartment. Indeed 
it is quite reasonable to expect the spare wheel to be locked 
down even if it were certain that it would not break or free 
the rear seat latches if unsecured if only to enable other items 
to be carried safely in the hatchback rear. 

4. The evidence of Mr Rohan to which, as the Full 
Bench said, the Commission at first instance 
"seemed to give no weight" but whom in the 
opinion of the Full Bench "would also seem to 
qualify as an expert" and to whose view it gave 
weight. 

The Commissioner, having seen and heard Mr Rohan give 
evidence, did not accord him the status of an expert. Indeed 
he does not seem to have claimed to be one. The opinion 
he acted on was not his but that of Mr Marchesi. That was 
the only opinion on which the Commissioner, having heard 
all of the witnesses, relied. He clearly gave Mr Rohan's 
evidence no weight independently of the opinion of Mr 
Marchesi. There was no proper foundation for the Full 
Bench, as an appellate tribunal, to attribute the status of 
'expert' to Mr Rohan and to give his evidence weight not 
accorded by the Commissioner after seeing and hearing him 
give evidence. That Mr Rohan's opinion "coincided" with 
Mr Marchesi's is not surprising in the circumstances. 

5. The vehicles were each driven a substantial 
distance each year which the Full Bench said, 
would enhance the risk of accidents happening. 

The evidence here referred to, as revealed by the 
Commissioner's reasons, is that there was a fleet of 18 
converted vehicles each of which travels approximately 
100,000 to 110,000 kilometres per annum. 

6. The spare wheel, which weighs 14.9 kilos, is 
placed so that a catch on either side, designed to 
hold the seat itself, is the only restraint upon the 
wheel entering the passenger part, including the 
driver's area, of the vehicle in an uncontrolled 
manner if there is a head-on collision of a serious 
nature. 

This statement, to have validity to support the Inspector's 
opinion, must and appears to assume the validity of Mr 
Marchesi's opinion that the seat latches would be inadequate 
to restrain the wheels which, of course, is the question in 
issue. It was Mr Marchesi's evidence that Australian Design 
Rule 3/01 provides by reg 3.2.3 that the "actual chair itself 
is tested 20 times the actual weight of the chair', explaining 
that the load is applied to the seat. He went on to say that 

when the test is done "there is no provision for the spare 
tyre to be loaded as regards the back of the seat squab. So 
only under a test situation could you establish if it was 
capable of withstanding it". It was his opinion that it would 
not. Regulation 3.2.3 which is headed "Restraining Device 
for Hinged Seats or Seat Backs', provides that hinged seat 
backs shall be equipped with a self locking device for 
restraining it, which restraining device "shall not release or 
fail when a 'Forward' longitudinal load equal to 20 times 
the mass of the entire 'Seat' back is applied at the centre of 
gravity of the 'Seat' back". He explained that the design rule 
requirement does not take into account the spare tyre leaning 
against the rear of the seat back when the test is done in the 
laboratory. That evidence however does not go to establish 
that the latches are nevertheless inadequate to restrain the 
wheel in the case of a severe frontal accident. It leaves the 
question open. 

7. The Commission at first instance found that when 
the vehicle is in motion the spare wheel is able to 
rise in a vertical manner but when the hatchback 
is closed does not readily enter the personnel 
compartment. 

The Full Bench found that the ability of the wheel to so 
rise vertically in such circumstances supported the statement 
set out in 6 above. The actual finding of the Commissioner 
was not related to a test of the vehicle in motion but to a 
test conducted by hand manipulation. It was that "although 
the spare wheel is able to rise in a vertical manner, it was 
demonstrated, that when the hatchback is closed, it....pre- 
vents complete egress of the spare wheel from between the 
tank and the seat back support. It therefore did not appear 
that the spare wheel was readily able to enter the personnel 
compartment of the vehicle by this means". That finding 
could only mean that unless the rear seat latches gave way 
the wheel could not enter the personnel compartment. The 
finding of the Full Bench that it supports the statement set 
out in 6 above is to assume the latch to be inadequate to 
restrain it and so the answer to the question in issue. That 
this is what the Full Bench was assuming is confirmed by 
the statement it then made that the finding of the 
Commission at first instance that the wheel does not readily 
enter the compartment when the latch is closed "would have 
no effect on the spare wheel being able to go forward if the 
back seat catches broke". 

8. There had been only three or four accidents in the 
last three to four years for all vehicles owned by 
Worm aid and no evidence of the wheels coming 
loose or of accidents since February 1991 when 
the conversions occurred. 

9. The vehicles were all cars and so of a type 
involved in 65 per cent of serious road accidents. 

The Commissioner's reasons and the Full Bench's 
identification of his reasons for decision reveal that this was 
not evidence relied on by him. It was statistical evidence of 
road traffic accidents from a publication titled "Road 
Traffic Crashes in Western Australia 1989" admitted into 
evidence through the respondent's counsel without any 
formal proof as to the source or accuracy of its contents or 
otherwise. It was relied on by the respondent to show that 
in the preceding three years there had been approximately 
35,000 reported road accidents and 12,000 casualties and 
that 71.8 per cent of reported accidents involved cars and 
station wagons which were also involved in 65 per cent of 
the serious accidents. The inference that the Commissioner 
was asked to draw was that those statistics indicated there 
to be an "inherent and imminent risk of accident'' in driving 
a car, with an associated risk of injury likely to be increased 
because of the unsatisfactory stowage of the spare wheel. To 
me this demonstrates a misapprehension on the part of 
counsel in that she was seeking to establish an imminent risk 
of accident rather than a risk of imminent injury. Those 
statistics in my opinion could have no relevant evidentiary 
value in any event. They provide no information as to the 
circumstances, nature or cause of the various accidents nor 
of the make, power, roadworthiness or state of repair of the 
various vehicles involved. They are silent as to the part 
played by the driver in each case. They go no further than 
to show that some vehicles are involved in accidents, some 



serious, and to raise the possibility that others may be. They 
have no relevance in my opinion to the question whether the 
use of the converted Nissans with an unsecured spare wheel 
in the rear compartment involves a risk of imminent and 
serious injury to the occupants of the car. They were rightly 
disregarded by the Commissioner and wrongly relied on by 
the Full Bench. 

10. The manufacturer was of the opinion that the spare 
wheel should be secured in a different manner to 
that in which it is now secured. 

This is a reference to Exhibit 7 and requires no further 
comment. 

11. The Police Licensing Branch had passed the 
vehicle as suitable for registration. There was no 
evidence as to why and there was Mr Marchesi's 
direct evidence. 

As to this Mr Marchesi's direct evidence is clearly that 
which the Commissioner would have discounted had he not 
found support for it in Exhibit 7 and it would seem that it 
was accepted without discount only in respect of the matters 
in which it was so supported, other than for his express 
acceptance of Mr Marchesi's confirmation that the Austra- 
lian Design Regulations provided no specifications for the 
storage of a spare wheel. In my view it is clear therefrom 
that the Full Bench gave Mr Marchesi's evidence a weight 
and reliability not accorded to it at first instance and so in 
error. It would seem apparent in the absence of evidence to 
the contrary that the vehicle was passed suitable for 
registration because it satisfied the requirements therefor. 
That of course did not establish that the latches would not 
fail. 

12. Mr Marchesi's evidence was "not eroded in 
cross-examination''. 

This overlooks that at first instance the Commissioner had 
the opportunity of seeing and hearing the witness and was 
not prepared to unreservedly accept his opinions. What he 
said was that Mr Marchesi's failure to give evidence to 
support his opinion that the latches were likely to fail "has 
caused me some concern, and notwithstanding his experi- 
ence, would have caused me to discount his evidence had 
it not been for" Exhibit 7. 

13. There is no unequivocal assertion by Wormald in 
evidence at first instance that the wheel might not 
break loose or that it was adequately restrained. 

In my opinion reliance on this fact reveals two errors. The 
first is that it assumes an onus of proof on the employer 
seeking the review. The second is that it assumes that for 
the wheel to be adequately restrained the latching device 
must be such as to restrain it in all circumstances. That 
would seem an impossible requirement. 

14. The notice was issued on the strength of expert 
opinion. 

This again is a reference to Mr Marchesi's evidence and 
requires no further comment. 

The Full Bench found the grounds of review not made out. 
It should also be noted that the Commissioner came to his 
decision because he was "not satisfied that he should 
interfere with the notice issued by the Inspector" because 
his own knowledge of motor vehicles suggested to him that 
at least part of the reason for spare wheels being generally 
retained by some form of locking device is to prevent it 
becoming an object that may be propelled as a consequence 
of an accident, and thereby an additional hazard. "Hazard" 
is defined in relation to a person as anything that may result 
in injury to the person or harm to the health of the person. 
That something may be a hazard does not mean that it 
involves necessarily a risk of imminent and serious injury. 
It is clear in my opinion that both the Full Bench and the 
Commissioner approached the review on the basis that the 
appellant carried the onus of proof and this despite the 
Commissioner's finding that he had to conduct a review de 
novo. 

In my view once it is accepted that Mr Marchesi's 
evidence should have been discounted—as was the finding 
of the Commissioner absent the existence of Exhibit 7—and 
it is further accepted that Exhibit 7 does not corroborate Mr 

Marchesi's opinion, then the evidence goes no further than 
to reveal that, if a converted vehicle carrying a spare tyre 
in the position described were involved in a serious frontal 
accident, it is a matter of conjecture as to whether the latches 
holding the rear seat would continue to hold it and so restrain 
the spare wheel. There was no evidence to suggest any 
immediate likelihood of any such vehicle being involved in 
any such accident and so of injury, or indeed any likelihood 
of involvement in any accident. There was and is always 
present, of course, the chance or possibility of such an 
involvement but that is the distinction between "probabil- 
ity" and "possibility". In my opinion the evidence could 
not justify the formation of an opinion that the activity of 
using such a vehicle with the spare wheel unsecured as it 
was involved a degree of probability, greater than a bare 
possibility, of injury which was "impending threateningly" 
or "hanging over the heads" of the vehicle's occupants or 
"ready to overtake" such occupants or "coming on 
shortly". 

In my opinion the decision of the Full Bench that the 
appeal to it was not made out should be reversed. There 
should be substituted for that decision the decision that the 
appeal from the Commission at first instance is upheld, its 
findings quashed and the prohibition order cancelled. 
NICHOLSON J 

This appeal concerns the correctness of a decision of the 
Full Bench dismissing an appeal from an order of a 
Commissioner which in turn dismissed an application to 
review a prohibition notice under the Occupational Health, 
Safety and Welfare Act 1984 ("the OHSW Act"). The 
circumstances in which the decision of the Full Bench was 
made were as follows. 

The appellant is a company engaged in the security 
industry which operates a fleet of Nissan Pulsar Hatchback 
motor vehicles ("the vehicles") to conduct security patrols. 
The vehicles had been converted to operate on liquefied gas. 
On 11 June 1991 an Inspector under the OHSW Act issued 
to the safety officer of the appellant a prohibition notice 
under s 49 of the OHSW Act stating that the Inspector had 
formed the opinion that the use of the vehicles was an 
activity which involved a risk of imminent and serious 
injury to a person. It specified the activity concerned as ' 'use 
of Nissan Pulsar Hatch type vehicles containing inade- 
quately secured spare wheels". It specified the risks as:— 

"1.) The likelihood of the spare wheel moving into the 
personnel compartment as a result of an accident 
impact. 

2.) The reliance placed upon the correct position of 
the rear seat latching system to hold the spare 
wheel in position. 

3.) The method used to secure the boot mat to prevent 
gas cylinder damage." 

In the notice it was stated that the Inspector held the 
opinion that the activity involved likely contravention of 
si9(1) of the OHSW Act because inadequate provision had 
been made for securing the spare wheel as a result of the gas 
conversion. The Inspector then endorsed the notice with the 
following directives:— 

"1.) Take appropriate measures to remove spare 
wheels which are not adequately secured from 
service (sic). 

2.) Where appropriate means to secure spare wheels 
is to be provided, the work done shall comply with 
the requirements specified by Mr R Marchesi, 
senior technical officer with the Western Austra- 
lian Police Department." 

On 14 June 1991 the safety officer of the appellant applied 
on behalf of it for review of the prohibition notice pursuant 
to s51 of the OHSW Act. The review was requested on a 
number of grounds, including the following:— 

"a. The vehicles in question have been converted to 
LP gas in accordance with the standards and 
passed by the Police Licencing (sic) Branch with 
the spare tyres fitted in front of the gas tank behind 
the rear seat with no indication that the positioning 
of the tyre contravened any regulation. 



b. The spare wheel cannot egress from its current 
position unless the rear seat detached from its 
mounting point. The decision to issue the prohibi- 
tion notice was based on the advice of Mr R 
Marchesi, Senior Technical Officer, Western 
Australian Police Department. 

Mr Marchesi or the Inspector have not quoted 
either an Australian Standard or regulation that 
covers this situation. Mr Marchesi is of the 
opinion that the seat may unseat itself in the event 
of a head-on collision. The DOSHWA inspector 
verbally indicated in the week prior to seeing Mr 
Marchesi that he did not consider the wheel 
presented a hazard. 

c. The prohibition notice orders Wormald Security 
devise an appropriate method of securing the spare 
wheel and that the work must be carried out with 
the requirements of Mr Marchesi. However, those 
requirements have not been supplied. 

d. The requirement of the prohibition notice that the 
wheel may damage the gas tank was also 
discussed with Mr Marchesi who stated that again 
in his opinion it was not a problem. However, in 
this case DOSHWA have decided not to abide by 
Mr Marchesi's opinion. 

As a result of this clause being included, the 
possibility of the wheel being secured in any 
manner without causing damage to the tank is 
highly questionable." 

Additionally the appellant requested that, in view of the 
absence of documentary evidence that some regulation had 
been contravened, time be allowed to enable it to approach 
the vehicle manufacturer to request technical data and to be 
supplied with Mr Marchesi's requirements for securing the 
wheel. It also stated that it had taken every Step possible to 
ensure the conversion of the vehicles to gas adhered to all 
existing regulations including having the vehicles passed by 
the Police Licensing Branch and having the issue discussed 
in accordance with s24 of the Safety Act. 

The application for review came before Commissioner 
Parks ("the Commissioner")—acting on behalf of the 
Industrial Relations Commission pursuant to s51(4) of the 
OHSW Act on 8 July 1991. The Commissioner made 
findings in terms of the above recited facts and additionally 
he said the case of the appellant before him was that the 
Inspector had not been entitled to issue the notice because 
there was not a risk of imminent and serious injury as 
required by s49(l) of the OHSW Act, which reads:— 

"49. (1) Where an inspector is of the opinion that an 
activity is occurring or may occur at a 
workplace which activity involves or will 
involve a risk of imminent and serious injury 
to, or imminent and serious harm to the 
health of, any person, the inspector may issue 
to the person who has or may be reasonably 
presumed to have control over the activity a 
prohibition notice prohibiting the carrying on 
of the activity until an inspector is satisfied 
that the matters which give or will give rise 
to the risk are remedied." 

In the submission of the appellant to the Commissioner 
there was no imminent and serious risk of injury because the 
evidence showed that the possibility of injury was contin- 
gent upon, firstly, the motor vehicle incurring an accident 
impact and, secondly, failure of the seat back support 
locking mechanism, allowing either or both sections to fold 
forward and thereby allowing egress of the spare wheel or 
alternatively upon the spare wheel damaging the liquefied 
gas tank. The appellant relied upon evidence of Mr D J 
Doherty, its Patrol Manager, for a statement of its safety 
record and upon the compliance of the seat back support 
locking mechanism with the Australian Design Regulations. 

In addition, it produced a response dated 18 June 1991 from 
Nissan Australia to questions addressed to it which 
contained the following question and response: 

"E. Your technical opinion on the ability of the back 
seat (with the weight of the spare wheel up against 
it) to with stand (sic) the worst head-on accident. 
Our opinion is that the spare wheel should be 
securely fastened away from the rear seat back. 
We suggest the spare wheel is fastened to either 
the floor or tank brackets. 
I am sure you can appreciate that it is difficult to 
make an accurate engineering assessment of this 
problem without physically looking at the vehi- 
cles in question." 

The appellant submitted that this opinion suffered from 
the same basic fault as that of the Inspector in that reasons 
had not been provided why the locking mechanisms may fail 
to retain the spare wheel. 

The evidence of the Inspector was that he had sought 
assistance and advice from Mr R L Marchesi of the Police 
Department and Mr K G Hooper from the State Energy 
Commission of W A. Mr Marchesi's evidence was that the 
stowage of the spare wheel did not comply with the Vehicle 
Standards Regulations 1977 made under the Road Traffic 
Act 1974 inasmuch as the spare wheel was stowed in a 
manner which did not comply with regl06(l)(c), which is 
in the following terms:— 

"(1) A person shall not stand, use or drive a vehicle on 
a road or permit or suffer a vehicle to be stood, 
driven or used on a road, unless— 

(a) .... 
(b) .... 
(c) the vehicle, or its load or any attachment is 

in such a condition as to be unlikely to 
occasion danger or unreasonable annoyance 
to any person, or damage to any property; and 

(d) .... " 
His evidence was that should such a vehicle suffer an 

accident involving frontal impact, the forces generated 
would propel the spare wheel forward, and the locking 
mechanisms of the seat back support sections could not be 
relied upon to restrain the spare wheel. He further testified 
that r3.2.3.3 of the Australian Design Rules applied to all 
hinged seat backs and the test loading required to be applied 
to such a seat back is for the purpose of testing that its own 
mass will be retained in position. However, the loading is 
not to test whether the seat back restraining device will 
retain a separate object which may cause a loading on the 
restraining device. The consequence was that the design 
regulation did not encompass a safety margin for objects 
carried in the luggage compartment. 

Mr Hooper testified that after inspection of one of the 
vehicles he concluded that the movement of the spare wheel 
in the space between the seat back support and the tank 
could, over a period of time, result in the wheel scuffing or 
denting the metal tank notwithstanding the floor mat 
between it and the tank. He did not know what force would 
be required to damage the cylindrical wall of the tank. 

The Commissioner found that the Inspector had effec- 
tively adopted the opinions of Mr Marchesi and Mr Hooper 
as his own and elected to remedy the situation by a means 
of prohibiting the use of the vehicles whilst the spare wheel 
remained in the manner inspected. The Commissioner 
accepted submissions for the Inspector that there was a 
paramount obligation on the employer to provide a safe 
workplace for employees which, in certain circumstances, 
could require action to modify any process, environment or 
equipment that ordinarily would comply with statutory 
controls applicable to it but which, in the circumstances of 
the particular case, presented a hazard which could be 
practicably eliminated. He further concluded that the 
Inspector was entitled to seek the advice of other persons 
when formulating his opinion although it remained his 
responsibility to decide whether a situation existed that 
required the issuance of a notice. In his opinion the 
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provisions of s51(5) of the OHSW Act required him to 
conduct a review anew (de novo). The Commissioner 
continued:— 

"There is no technical information before the Commis- 
sion to assist it to determine the likely effect that an 
accident impact will have upon the spare wheel other 
than an opinion by Mr Marchesi that it will be propelled 
forward in the case of a frontal impact. Equally there 
is no technical information to indicate what forward 
force the seat back sections and their lock mechanisms 
will withstand and the Commission is essentially being 
asked to reach a conclusion on the basis that these are 
not designed to retain the spare wheel and must 
therefore be suspect. Although Mr Marchesi is confi- 
dent of his opinion and says that he inspected the 
locking mechanisms when disengaged and the seat 
back sections were folded forward, he did not give any 
description thereof or highlight their construction and 
why, in his view, they were likely to fail. That has 
caused me some concern, and notwithstanding his 
exprience, would have caused me to discount his 
evidence had it not been for the view of the Nissan 
Motor Company (Australia) Pty Ltd expressed in its 
facsimile transmission to the applicant (exhibit 7). The 
Motor Company states that it does not have the 
technical information available to assess the force that 
the back support or the locking mechanism will 
withstand, but it is of the opinion that the spare wheel 
should be securely fastened away from the back support 
and it is suggested that it be fastened to the floor or tank 
brackets. It may be that the Motor Company has erred 
on the side of extreme caution, but there is certainly no 
suggestion of confidence that the back support may 
retain the spare wheel. The evidence of Mr Hooper 1 
find of little persuasion, as he gave no adequate reason 
for his belief that the spare wheel may damage the tank 
nor the likely effects thereof." 

He then continued:— 
"It is within the Commission's own knowledge of 
motor vehicles generally that wherever a spare wheel 
is located in a motor vehicle, the design is such that it 
is retained by some form of locking device, and that 
suggests to me that at least part of the reason therefore, 
is to prevent it becoming an object that may be 
propelled as a consequence of an accident, and thereby 
become an additional hazard. I am therefore not 
satisfied that I should interfere with the Notice issued 
by the Inspector... ." 

The Commissioner's decision was appealed to the Full 
Bench. On 10 March 1992 the Full Bench dismissed the 
appeal. It is from that decision that this appeal now lies. 
Relevant portions of the unanimous decision of the Full 
Bench will be referred to in connection with each ground of 
appeal. 

Jurisdiction 
On behalf of the respondent it is disputed that this Court 

has jurisdiction to hear the appeal. The argument runs as 
follows. 

There is nothing in the Industrial Relations Act 1979 
("the IR Act") which gives the Commission jurisdiction 
over matters pertaining to occupation, health safety and 
welfare. The conferral of jurisdiction on the Commission 
arises pursuant to s3A of the OHSW Act, which reads:— 

"3A. (1) Where under this Act a matter is capable of 
being referred to the Industrial Relations 
Commission the matter may be heard and 
determined as if it were a matter in which 
jurisdiction were conferred on the Industrial 
Relations Commission by the Industrial 
Relations Act 1979 and that Act shall, so far 
as it is capable of applying, extend to the 
exercise of its jurisdiction in such matters 
accordingly. 

(2) ... 

(3) The decision by the Industrial Relations 
Commission of a matter referred under this 
Act shall have effect according to its tenor." 

Included among the matters of conferred jurisdiction is 
the provision in s51(1) for a person to whom a prohibition 
notice is issued or, where that person is an employee, his 
employer, to refer the notice for review in accordance with 
that section. However, it is submitted for the respondent, the 
conferral of jurisdiction is limited to the review process and 
does not extend to conferring appellate jurisdiction on this 
Court. This is said to follow particularly from s3A(3) which 
requires that the decision of the Commission upon referral 
"shall have effect according to its tenor" and not subject 
to the provisions of the IR Act. It is conceded for the 
respondent that the words in s3A(l) concerning the IR Act 
extending the exercise of its jurisdiction in respect of 
conferred matters may pick up the right of appeal to the Full 
Bench as part of the Commission but is contended that 
s3A(l) does not extend to the right of appeal arising under 
s90 of the IR Act to this Court. 

Section 90(1) of the IR Act reads:— 
"90. (1) Subject to this section, an appeal lies to the 

Court in the manner prescribed from any 
decision of the President, the Full Bench, or 
the Commission in Court Session on the 
ground that the decision is erroneous in law 
or is in excess of jurisdiction but upon no 
other ground." 

The jurisdiction arises in respect of a "decision" of the 
Full Bench. Section 7(1) of the IR Act defines "decision" 
to include an award, order, declaration or finding. It defines 
"finding" to mean a decision, determination or ruling made 
in the course of proceedings that does not finally decide, 
determine or dispose of the matter to which the proceedings 
relate. In my opinion the exercise by the Full Bench of 
appellate jurisdiction in respect of a review by a Commis- 
sioner under s51 of the OHSW Act is a "decision" because 
it had the effect of disposing of the matter to which the 
proceedings related. The hearing before the Commissioner 
resulted in an order. An order is a decision in relation to 
which jurisdiction exists. 

Furthermore s3A(l) of the OHSW Act provides that the 
IR Act shall "extend to the exercise of its jurisdiction" in 
respect of conferred matters and shall do so "so far as it is 
capable of applying". These are not words of limitation. As 
has teen seen, the IR Act is capable of applying to the Full 
Bench decision in these circumstances. I can see no ground 
for reading the reference to "its jurisdiction" as limited 
solely to the jurisdiction of the Industrial Relations 
Commission. To do so would be to create an inconsistency 
with the clear words of s3A(l) of the OHSW Act requiring 
the IR Act to apply "so far as it is capable of applying". 

Counsel for the respondent was not able to produce to this 
Court any authority on the meaning of the words "shall have 
effect according to its tenor" as they appear in s3A(3). A 
plain reading of them suggests they should have the effect 
I have already referred to. 

In my opinion the contention made for the respondent 
could only succeed if s3A(l) ended with the words 
"Industrial Relations Commission". Given the additional 
words in that sub-section and the provisions of s3A(3) I 
consider that the argument made is untenable. 

In Electric Light and Power Supply Corporation Ltd v. 
Electricity Commission of New South Wales (1956) 94 CLR 
554 it was held that where a statute refers a particular matter 
for hearing and determination to an existing court estab- 
lished as part of the judicial system of the State, the 
proceedings of which are regulated by a statutory enactment 
and body of rules, then, unless and except in so far as a 
contrary intention appears, it is to the court as such that the 
matter is referred exercising its known authority according 
to the rules of procedure by which it is governed and subject 
to the incidence by which it is affected, including the right 
of appeal. In my opinion s 3 A does not manifest any contrary 
intention to displace the operation of that general rule and 
in its own terms has that effect. 



Expert evidence 
The first two grounds of appeal are conveniently dealt 

with together. They read:— 
"1. The Full Bench erred in law when it held that Mr 

Marchesi was entitled to be regarded as an expert 
when: 
1.1 Mr Marchesi did not give any substantial 

evidence of qualifications of any expertise in 
the issue before the Commissioner at the 
proceedings at first instance; 

1.2 Mr Marchesi did not conduct any or any 
proper examination of the vehicle; 

1.3 the Commission at first instance held that it 
would have discounted the evidence of Mr 
Marchesi had it not been for the report of 
Nissan Motor Company (Australia) Pty Ltd. 

2. The Full Bench erred in law when it accepted that 
the report of Nissan Motor Company (Australia) 
Pty Ltd was on its own of corroborative value in 
relation to the evidence of Mr Marchesi." 

As has been seen, before the Commissioner at first 
instance the evidence of Mr Marchesi was not accepted 
unreservedly although that was not because there was any 
finding by the Commissioner that Mr Marchesi was not an 
expert. Before the Commissioner no objection had been 
taken to the qualifications of Marchesi although they were 
made an issue before the Full Bench. That Bench found that 
the notice of prohibition had issued "on the strength of 
expert opinion', being the opinion of Mr Marchesi and the 
Inspector. The contention made in support of the first ground 
of appeal is that in imposing their own decision that Mr 
Marchesi qualified as an expert, the Full Bench fell into 
error of law because that is not the function of an appellate 
court which has before it findings at first instance. The error 
of law is said to arise because of the insufficiency of 
evidence on which the Full Bench could have reached its 
decision that Mr Marchesi was an expert. 

I do not wish to add anything to the reasons of Franklyn 
J in relation to these grounds and I express my agreement 
with what he has there stated. 

Onus of proof 
The third ground is that the Full Bench erred in law when 

it held that it was for the appellant at first instance to prove 
the factual basis of the matters contained in the request for 
review. The Full Bench said "in this case, it was for [the 
appellant] to establish, on the evidence, that the Inspector's 
decision should be cancelled for the reasons which it 
asserted." The appellant contends that this is in conflict with 
the finding of the Commissioner that he was required to 
conduct a review anew and it is in error because it is 
imposing an onus on the appellant to establish that there 
should be a cancellation of the notice. A request for review 
pursuant to s51 of the OHSW Act obliges the Commissioner 
or the Industrial Relations Commission to "inquire into the 
circumstances relating to the notice": s51(5). That is, the 
inquiry is directed specifically to the circumstances sur- 
rounding the issuing of the prohibition notice. I therefore 
agree that this ground succeeds. It is quite inconsistent with 
an inquiry into the circumstances relating to the issuance of 
a notice for there to be an onus on the recipient of the notice 
to establish why the notice should be set aside. 

Judicial notice 
The fourth ground contains three limbs alleging error in 

law by the Full Bench in the following respects: 
(1) in holding that the Commission at first instance 

was entitled to take into account its own knowl- 
edge of motor vehicles and retention of a spare 
wheel; 

(2) in holding that the finding was not essential to the 
decision reached by the Commission; 

(3) in failing to find that the Commission should have 
notified the parties concerned and afforded them 
the opportunity of being heard in relation to that 
matter as it was not raised before the Commission. 

In my opinion this ground cannot be made out because 
the appellant was given a complete opportunity to address 
the Full Bench on the issues arising from the Commission's 
use of its own knowledge. 

Evidence of risk 
The final ground of appeal is that the Full Bench erred 

in law when it found that the Commission at first instance 
could have satisfied itself that the risk was serious and 
imminent. The ground is directed to a matter of law, namely 
the Full Bench's interpretation of the meaning of "risk" in 
s49 of the OHSW Act, and the adequacy of evidence to 
establish relevant risk. 

The conclusion of the Full Bench was that "on the 
evidence, with no contrary evidence, therefore, given that 
"risk" means the probability of injury or harm occurring, 
it is, in our opinion, likely that there was an overhanging 
(imminent) risk of considerable (serious) injury, as s49(l) 
of the OHSW Act requires." It is conceded by the 
respondent that this is an error on the part of the Full Bench 
but it is submitted that the error is in the nature of a drafting 
slip and not an error of law. This is supported by reference 
to an earlier passage in the reasons for the Full Bench which 
makes it clear that the Bench clearly apprehended that it was 
the injury which must be found to be imminent. I accept that 
submission and do not consider there is anything in the first 
limb of the final ground. 

The second limb can only be considered in the light of 
the statutory requirements establishing the evidential stan- 
dard to be met. The task before an Industrial Relations 
Commissioner undertaking a review of a notice of prohibi- 
tion pursuant to s51 (4) of the OHSW Act is to conduct an 
inquiry into "the circumstances relating to the notice of 
prohibition': s51(5). The notice must contain (a) a statement 
of the opinion of the inspector that "in the workplace there 
is occurring or may occur an activity which involves or will 
involve a risk of imminent and serious injury to, or imminent 
and serious harm to the health of, a person; (b) the reasons 
for that opinion; (c) the activity which in the inspector's 
opinion involves or will involve the risk and the matters 
which give or will give rise to the risk; (d) a specification 
of any contravention or likely contravention of any 
provision of the OHSW Act by the activity: s49(3). All of 
these matters were open to review by the Commissioner. 

The specified contravention was of s 19( 1) which provides 
that an employer shall, so far as is practicable, provide and 
maintain a working environment in which his employees are 
not exposed to hazards." A hazard is defined, subject to 
contrary intention, to mean, in relation to a person, 
"anything that may result in (a) injury to the person; or (b) 
harm to the health of the person." The Commissioner was 
therefore required to consider the circumstances in relation 
to the existence of a hazard as well as the risk of imminent 
and serious injury. It seems to me that if there was evidence 
of the latter it carried with it evidence to support the 
existence of the former. 

The Commissioner was required to consider whether the 
activity of using the vehicles gave rise to a risk of an 
imminent and serious injury. The activity was to be 
considered as one which was "occurring or may occur". 
The passive parking of the vehicles would not prevent the 
formation of the opinion because the activity "may" occur, 
that is the vehicles may be driven. There is a further point 
in that he had to consider whether the use of the vehicles 
in that manner would give rise to the requisite risk when the 
risk was identified as only existing "as the result of an 
accident impact', specifically a severe frontal impact. 

Risk is defined, subject to contrary intention, in relation 
to any injury or harm as meaning the probability of that 
injury or harm occurring: s3(l) of the OHSW Act. In its 
reasons the Full Bench found that the word "probable" in 
this context ranged in meaning from likely to not very likely 
to occur. The Bench rejected die notion that probable should 
be read here in the sense of only meaning "likely" because 
that interpretation would place upon an official in a 
regulatory role in the workplace too great a burden. It did 
not find that probable was used to mean "more probable 
than not". It seems to me the Full Bench found that the 
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probability required is one which shows that in the particular 
circumstances there is something more than that the risk is 
not very likely to occur; that is that there is something more 
than a mere or bare possibility in the those circumstances 
of the occurrence of injury of the requisite type. In argument 
on this appeal it was accepted by counsel for the respondent 
that what was required was something more than a mere or 
bare possibility . Much of the respondent's argument was 
directed to the correctness of these conclusions by the Full 
Bench. However, in my opinion, those conclusions are not 
placed in issue by the grounds of appeal and I do not 
consider it is necessary to embark on further interpretation 
of that word. The interpretation given to probability seems 
to me to be consistent with the objects of the OHSW Act 
which include objects "(a) to promote and secure the health, 
safety and welfare of persons at work; (b) to protect persons 
at work against hazards; (c) to assist in securing safe and 
hygienic work environments." 

The real question at the foundation of the appeal is 
whether there was evidence upon which the Full Bench 
could have properly concluded that the Commissioner 
correctly reached the view that the activity which may take 
place of using the vehicles involved a risk (in the sense used 
by the Full Bench of being something more than not very 
likely to occur) of imminent and serious injury to a person. 
Franklyn J has set out in his reasons a detailed analysis of 
the matters relied upon by the Full Bench and I express my 
agreement with that analysis. I add the following. 

The words "imminent and serious" are accepted by the 
parties as having their ordinary meaning. "Imminent" 
means "impending threateningly, hanging over one's head; 
ready to overtake one; coming on shortly"; Shorter Oxford 
English Dictionary (1973) at 1026. "Serious" means 
"weighty, important or grave...attended with danger": Ibid, 
at 1947. The only evidence before the Commissioner of risk 
of imminent and serious injury was when a vehicle is 
involved in a severe frontal collision. 

The elements of the law which the evidence was therefore 
required to address were whether (1) in the vehicles ("the 
workplace") (2) there may occur a usage ("the activity") 
(3) which involves risk (in the sense previously referred to) 
of (4) injury which is imminent, in the sense of overhanging, 
and serious. The imminent character of the injury is to be 
read as subject to the qualification that the risk is being 
assessed about a probable usage not an actual usage. Stating 
that another way, the requirement of imminence of injury 
does not require that the risk of such injury be imminent but 
rather that the activity conjectured carries with it something 
more than that imminent and serious injury is likely to occur. 

The central question before the Commissioner was 
therefore whether the activity of using the vehicles carried 
with it such a prospect. In its reasons the Full Bench said: 

'' ...only three or four accidents have occurred in the last 
three or four years for all the vehicles owned by [the 
appellant]. 
It is true that there was no evidence of these tyres 
coming loose or of accidents since February 1991 when 
the conversion which gave effect to this problem 
occurred. 
It is also a fact that this vehicle ...is of a type which is 
in involved in 65% of serious road accidents, presuma- 
bly because there are more cars or station wagons on 
the road than any other vehicle." 

This evidence was relevant to the issue of the likelihood 
of the occurrence of severe frontal impact and not only to 
the issue of hazard arising under si9(1), although it is not 
clear what use the Full Bench made of it and nor is it 
conclusive of the matter at issue. 

It does not seem to me that the evidence before the 
Commissioner of the likelihood of occurrence of severe 
frontal impact was such as to enable the Full Bench to 
conclude more than that there was a mere or bare possibility 
of such an impact. The record of usage of the vehicles by 
the appellant did not support a finding of the probability of 
such occurrence in the required sense. The evidence of 

involvement of vehicles of the type of the appellant's 
vehicles in serious road accidents did not specify the extent 
to which such accidents involved severe frontal impacts. 
Evidence of a mere or bare possibility would not properly 
found a conclusion that a risk of the necessary type existed 
to justify the issuance of a prohibition notice. 

I am mindful that the objects of the OHSW Act require 
inspectors to act to protect workers in the workplace. It may 
be thought that the conclusion I have reached pays no regard 
to the practical assessment of risk required of them on the 
run in the day to day execution of their duties. However, it 
must be remembered that this Court is reviewing the 
decision of the Full Bench. In addition, counsel for the 
respondent accepted that the existence of a mere or bare 
possibility was not itself enough to create the degree of risk 
entitling the issuance of a prohibition notice. Furthermore, 
the reasons I have stated leave untouched the concept of risk 
as put on behalf of the respondent and discussed by the Full 
Bench, which concept admits of considerable flexibility in 
the standard applicable to determine the existence of a risk 
provided there is something more than a mere or bare 
possibility. 

For these reasons I consider the appeal should be allowed. 
1PP J 

I have read the reasons to be published by Franklyn J. I 
am in agreement with those reasons and have nothing further 
to add. 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL 
COURT. 

INDUSTRIAL RELATIONS ACT 1979. 
Appeal No. 5 of 1992. 

In the matter of an appeal numbered 5 of 1992 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1161 

of 1991 dated 10 March 1992. 
BETWEEN 

WORMALD SECURITY AUSTRALIA PTY LTD 
Appellant 

and 
PETER ROHAN, 

DEPARTMENT OF OCCUPATIONAL, HEALTH, 
SAFETY AND WELFARE 

Respondent. 
BEFORE: 

MR JUSTICE FRANKLYN (A/PRESIDING JUDGE), 
MR JUSTICE NICHOLSON (A/DEPUTY PRESIDING 

JUDGE), 
MR JUSTICE IPP (A/ORDINARY MEMBER). 

11 June 1993. 
Order. 

HAVING heard Mr J P Rogers (of Counsel) for the appellant 
and Mr K M Pettit (of Counsel) for the respondent, the Court 
doth hereby order that the appeal be allowed, the decision 
of the Full Bench that the appeal to it was not made out be 
reversed; there should be substituted for that decison a 
decision that the appeal from the Commission at first 
instance be upheld, its findings quashed and the prohibition 
order cancelled. 

J.G. CARRIGG, 
Clerk of the Court. 



FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Services and Others 

(Appellants) 
and 

Civil Service Association of Western Australia (Inc). 
(Respondent). 

No. 710 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

22 December 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought by the abovenamed appellants 
under s.49 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). It is properly so 
brought. 

There were also two applications, one to extend time 
within which to file and serve appeal books, and one for an 
extension of time within which to make such an application. 
The applications were opposed by the respondent. However, 
it was in accordance with s.26 of the Act, considering the 
manifest prejudice to the appellants if we did not grant the 
applications, that we granted the applications (see Ryan v. 
Hazelby and Lester t/a Carnarvon Waste Disposals 73 
WAIG 1752). 

Background. 
The respondent is an organisation registered under the 

Act. It has wide coverage of persons employed as public 
servants, in statutory authorities, and in the public sector. 
The appellants are all statutory authorities, government 
departments, (or their heads), and other "government" 
employers. 

An application was made to the Public Service Arbitrator 
on 24 December 1992 by the respondent organisation (then 
the applicant). That application was made for the registra- 
tion of an industrial agreement (hereinafter referred to as 
"the agreement"), pursuant to s.41 of the Act. 

The application set out the terms of the agreement which 
was to have a term of three years, by attaching the agreement 
in copy form. The agreement is entitled the Facilities 
Agreement 1992. It was signed by the Public Service 
Commissioner on 23 December 1992 "for and on behalf of 
the applicant and respondents". That would obviously be an 
error and would seem to mean that the agreement itself was 
signed on behalf of the applicant and the respondents 
respectively by each of the appropriate signatories referred 
to thereunder. The agreement was also signed on the same 
day by the Chief Executive Officer of the Department of 
Productivity and Labour Relations, by the Chairman of the 
Western Australian Fire Brigades Board, and by the General 
Secretary of the respondent organisation upon this appeal. 

Schedule B to the application reads as follows:— 
"This Industrial Agreement seeks to reflect the 

working arrangements agreed between the parties as to 
the role and purpose of the CSA Workplace Delegates. 

This agreement will assist in the promotion of 
harmonious industrial relations across the Public 
Sector." 

Schedule C notes that the proposed agreement does not 
affect the relevant rates of pay and conditions of employ- 
ment of the employees to whom the agreement relates. 

There was, therefore, an agreement executed by or on 
behalf of all of the parties who later all sought its 
registration. 

No answer and counter proposal is contained in the appeal 
book. 

On 28 January 1993, the application to register the 
agreement came before the Public Service Arbitrator, and 
Ms F Bajrovic appeared for the applicant organisation, and 
Dr G A Sefton appeared for the respondent employers. 

Ms Bajrovic announced that the applicant organisation 
was seeking the registration of an agreement, and that its 
purpose was to formalise existing arrangements in the public 
sector. 

What was sought was the registration of the agreement 
with an operative date from 28 January 1993. 

Ms Bajrovic then went through the agreement describing 
its terms and conditions. She also described it as a consent 
agreement with no additional costs to be borne by the 
employers. 

Dr Sefton confirmed that this agreement had not been 
rushed through, and that negotiations had been going on for 
18 months to two years. Indeed, she said (see pages 7-8 of 
the transcript at first instance (hereinafter referred to as 
"TFI")):— 

"However, this agreement was finalised last year 
and I would like to tender a copy of the circular which 
was sent out to departments and authorities at that 
time." 

That circular became exhibit Rl. It is dated 28 July 1992, 
and reads, formal parts omitted, as follows:— 

"The Cabinet Sub Committee on Labour Relations 
has endorsed the attached agreement for the operation 
of CSA Workplace Representatives in Government 
agencies. The agreement has been developed jointly by 
the CSA and this Department with input from a number 
of other organisations including the Public Service 
Commission (PSC) and the Advisory Committee on 
Labour Relations. It is intended that the Agreement be 
submitted to the Western Australian Industrial Rela- 
tions Commission for ratification as an Industrial 
Agreement. 

The agreement reflects changes in public sector 
labour relations over the past five years. Over this 
period, responsibility for labour relations processes has 
been progressively decentralised to individual Govern- 
ment agencies. Many factors have contributed to this 
trend including changes in the Wage Fixing Principles 
which have increased the volume and complexity of 
labour relations issues being processed at the level of 
individual Government agencies. 

In the light of these developments it is clear that an 
agreement establishing the rights and responsibilities 
of CSA Workplace Representatives will assist in 
developing productive workplace labour relations 
processes. The agreement incorporates existing Gov- 
ernment policies on paid leave for employee represen- 
tatives, defines the role and responsibilities of 
workplace representatives, provides principles govern- 
ing the way in which they will operate and outlines a 
grievance procedure in the event of disputes within an 
agency over the operation of the agreement. 

The Minister for Productivity and Labour Relations, 
the Hon Yvonne Henderson, will discuss in more detail 
the purpose of this agreement in her next round of 
consultative meetings with Chief Executive Officers. 

In the meantime in the event of questions on this 
agreement please do not hesitate to contact me." 

Dr Sefton advised that the implementation had gone 
without difficulty, and that this reinforced their (that is the 
employers') conviction that the agreement might be "hap- 
pily registered as a form of industrial agreement". 

Dr Sefton went on to say at page 9 (TFI):— 
"Certainly we have been reassured by the fact that 

since the circular went out there have been no problems 
associated with it and I think it has helped agencies to 
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clarify themselves what employee representatives can 
and can't do at the agency level. We therefore support 
its registration as an agreement and we would 
therefore request that you approve it from this date." 
(our underlining) 

It is clear, too, that there had been an agreement by 
exchange of letters between the applicant and respondents 
at first instance to review the operation of the agreement 
after one year in conjunction with the Public Service 
Commission, and if both parties agreed that there was 
something that needed altering in it, then, notwithstanding 
the terms of the agreement, they would return to alter those 
conditions. 

Dr Sefton observed (see page 9 (TFI)):— 
"It is the first of its nature and therefore it is a bit 

exploratory and that is why we put in that safeguard, 
if you like, of reviewing it." 

There was therefore an indication given of an intention 
to review the agreement, and, if necessary, to seek to vary 
it. However, that seems to have been only for the Public 
Service Arbitrator's information and for no other purpose. 

A minutes of proposed order issued on an undesignated 
date in February 1993, which, formal parts omitted, reads 
as follows:— 

That the Agreement as set out in the schedule 
attached hereto is hereby registered as an Industrial 
Agreement with effect on and from the 28th day of 
January 1993." 

The Public Service Arbitrator then said (see page 9 
(TFI)):— 

"Thank you, Dr Sefton. I can indicate that on the 
basis of what you have told me this afternoon, and the 
circular is helpful in that regard as well, that there is 
clearly nothing new, or suddenly thought of I should 
say, in this document. It is as you say merely a 
formal isation of arrangements that have been in place 
for some lengthy period of time and as such clearly can 
be approved and will be registered by the commis- 
sion." 

The Public Service Arbitrator had clearly made its 
decision, and its decision was reflected in the minutes of 
proposed order which it had issued shortly after. 

On 31 March 1993, there were proceedings described in 
the transcript as "New Agreement—Speaking to Minutes". 

However, prior to that, as it transpired, the respondents 
at first instance sought to withdraw their consent. Indeed, 
Mr Lilbume (of Counsel) advised the Public Service 
Arbitrator that he understood that the respondents ((ie) the 
appellants herein) wished to repudiate their agreement with 
the applicant organisation and to withdraw their consent. He 
therefore sought leave to appear for the applicant organisa- 
tion on 31 March 1993, which was the date scheduled for 
the speaking to the minutes. 

Mr McKinley appeared for the Western Australian Fire 
Brigades Board and the other respondents instead of Dr 
Sefton on 31 March 1993. He advised that the employer 
signatories wished to withdraw their consent to the 
registration of the agreement pending further talks. It is fair 
to say that notice of this intention had been given by letters 
addressed to the Public Service Arbitrator's Associate on 26 
March 1993 and 30 March 1993. Those letters are not 
included in the appeal book. 

Mr McKinley submitted that the previous advocate was 
acting within instructions ((ie) Dr Sefton). He then asserted 
that, when the agreement was reached, it was made "on 
advice or basically instruction from the Government". It 
was clear from the letters to the Public Service Arbitrator, 
at least as the contents of those letters were described to us, 
that the reason for the intention to withdraw consent to the 
registration (and presumably from the agreement) given was 
a change in Government which had occurred in the interim. 

Mr McKinley asserted, then, that there was an opportunity 
to review the respondents' agreement to the Facilities 
Agreement. He said (see page 19 (TFI)):— 

"I must stress that we are not saying that the 
employers are anti the agreement as it stands, however 

what the employers wish to do is to have an opportunity 
to realign the agreement to better reflect the circum- 
stances of their particular enterprise, and I think that's 
really the crux of their concerns." 

The Public Service Arbitrator then suggested that he 
might hear arguments as to the terms of the agreement. Mr 
McKinley then sought an adjournment to obtain instructions 
as to that. Mr Lilbume submitted that, having regard to 
s.41(2) of the Act and s.56(2) of the Interpretation Act 1984 
(as amended), the Public Service Arbitrator, having found 
that the Act had been complied with, was required to register 
the agreement. 

The Public Service Arbitrator was also referred to 
Australian Bank Employees Union v. FCU and Others 
(1990) 70 WAIG 2086 (the Bank Employees Case) and s.35 
of the Act. 

After further argument the Public Service Arbitrator then 
said (see page 30 (TFI)):— 

"So my decision from the bench—and I will publish 
reasons for decision in due course, possibly in a year 
or two, because I won't consider it a matter of great 
urgency—but my decision is that I accept the legal 
argument put to me by Mr Lilbume." 

The Public Service Arbitrator also, in the course of 
argument, referred to the problem with re-opening which it 
perceived, and its decision in FMWU v. Sir Charles 
Gairdner Hospital and Others 73 WAIG 1490, and to the fact 
that those proceedings were a speaking to the minutes. 

In the end, the Public Service Arbitrator ordered the 
registration of the agreement by order dated 2 April 1993. 
It is against that decision that the appellants now appeal. 

Grounds of Appeal. 
The grounds of appeal are as follows:— 

"The Learned Commissioner erred in law or in the 
alternative erred in the exercise of his discretion to 
register the Facilities Agreement 1992 in that— 

(i) in dismissing the Respondent's (sic) application 
of 31 March 1993 for leave to reopen the case he 
failed to take into account matters relevant to the 
exercise of his discretion, primarily that it was 
asserted that there was now no agreement by the 
Respondents to the terms of the Facilities Agree- 
ment and accordingly an essential pre-condition to 
the making of an agreement and accordingly the 
registration of it was likely to be absent. 

(ii) in registering the agreement for a term of 3 years 
he failed to require the parties to effect a variation 
for the purpose of giving a clear expression to the 
true intention of the parties which was that the 
agreement should have a term of 1 year. 

(iii) he failed to give effect to the intention of the 
Respondents to the agreement as expressed to him 
on 31 March 1993 which signified, or should have 
signified to the learned Commissioner that the true 
intention of the parties was not yet capable of clear 
expression and accordingly the matter should have 
been adjourned to enable certainty of the intention 
of the Respondents to the agreement to be 
ascertained. 

(iv) having been presented with ambivalent expres- 
sions of commitment by the Respondent to the 
agreement he failed to require the true intention 
of the parties to be ascertained notwithstanding 
that there was no, or not sufficient, evidence, of 
the true intention of the parties. 

APPLICATION NO PSA AG2 1992 
ADDITIONAL SCHEDULE. 
The Appellant seeks that the Full Bench of the Western 

Australian Industrial Relations Commission uphold the 
appeal and quash the order." 

Submissions. 
There were a number of submissions made by Mr Cock 

(of Counsel). Firstly, he paid some attention to s.41 (2) of the 
Act, and submitted that s.41 requires an application not by 
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one party but by all of the parties to be valid. Hence, an 
application by one party would not confer jurisdiction on the 
Commission. 

S.41 of the Act then read as follows:— 
" (1) An agreement with respect to any industrial matter 

or for the prevention or resolution under this Act 
of disputes, disagreements, or questions relating 
thereto may be made between an organization or 
association of employees and any employer or 
organization or association of employers. 

(2) Subject to subsection (3), where the parties to an 
agreement referred to in subsection (1) apply to 
the Commission for registration of the agreement 
as an industrial agreement the Commission shall, 
if and to the extent that the terms of the agreement 
are not contrary to this Act or any General Order 
made under section 51, or any principles formu- 
lated in the course of proceedings in which a 
General Order is made under section 51, register 
the agreement as an industrial agreement. 

(3) Before registering an industrial agreement the 
Commission may require the parties thereto to 
effect such variation as the Commission considers 
necessary or desirable— 

(a) for the purpose of giving clear expression to 
the true intention of the parties; or 

(b) to remove any inconsistency with an award 
that is in force in relation to any employer or 
employee bound by the industrial agreement. 

Mr Cock then made submissions as to the agreement and 
the signatures to it and the consent to have the agreement 
registered. 

In our opinion, since Dr Sefton appeared as agent and 
advocate for the respondents at first instance, and her 
principals were bound by what she said by virtue of s.31(2) 
of the Act, and she not only consented to but supported the 
application to register the agreement, then it can hardly be 
said that there was no consent to the agreement being 
registered. In other words, there was a great deal more than 
the consent said to be evidenced by exhibit Rl, a circular 
of 28 July 1992. There was active consent to registration and 
an oral application to register indicated to and made before 
the Public Service Arbitrator. One passage in that circular 
refers to an agreement to renew the operation of the 
agreement after one year of its operation. 

One submission was that, in accordance with s.41(3) of 
the Act, the Public Service Arbitrator should have required 
the parties to effect a variation for the purpose of giving clear 
expression to the true intention of the parties. That true 
intention was said to be that the agreement should have a 
term of one year (see ground (ii)). 

Mr Cock submitted that on 31 March 1993, following an 
election and change of Government, and following corre- 
spondence of 26 March 1993 and 30 March 1993, there was 
a clear and unequivocal statement on 31 March 1993 that 
the matter should be re-opened so that the appellants might 
withdraw their consent to the registration of the agreement. 

Mr Cock submitted, too, that at the time the agreement 
was not registered, and hence no-one was seeking to re-open 
the agreement. 

Mr Cock took the Full Bench to the Bank Employees Case 
(op cit) at page 2087 per Brinsden J. There His Honour 
said:— 

"My construction of the above subsections is this. 
The parties to an agreement in respect of an industrial 
matter if it be their wish may apply for registration of 
that agreement as an industrial agreement. If the 
agreement is not contrary to the particular matters 
referred to in subsection (2) the Commission is bound 
to register that agreement as an industrial agreement. 
The only modification upon that obligation is as is 
provided in subsection (3). Even then & parties may 
not be prepared to proceed with the application as 
varied pursuant to such a requirement, the matter of 
registration being entirely for them." 

Mr Cock, adopting that dictum, therefore submitted that, 
prior to registration, if indeed there is no agreement for 
registration, then there should be no registration. Mr Cock 
also took us to ADSTE v. Metropolitan Water Authority 63 
WAIG 1391 where O'Dea P said at page 1392:— 

"If those words are to have any sensible meaning the 
existence of an agreement before the lodgment of the 
application is paramount. Grounds 1 and 7 are 
consistent with the statement on the application form 
when application was first made to the Commission for 
a consent award. Because of that and what was put to 
us on behalf of the appellant we take it that the 
application was in fact for the issuance of a consent 
award pursuant to the provisions of section 41. It is 
plain, however, that agreement did not exist at the time 
when the application was made nor, for that matter, at 
any time thereafter. That being so the decision of the 
Commission to dismiss the application was correct 
though not necessarily for the reasons given. The 
Commission was obliged, in our opinion, to dismiss the 
application because there was no agreement." 

What, relying on those authorities, the Public Service 
Arbitrator should have done, it was submitted, was this. The 
Public Service Arbitrator should have been prepared to 
permit the case to be re-opened, as the submission before 
it was, and then heard submissions that the agreement should 
not have been registered. It would then not have been so 
registered. Thus, as a matter of principle, the Public Service 
Arbitrator should have allowed the case to be re-opened. 

Mr Cock then took us to a number of authorities in 
relation to the general principles concerning re-opening 
cases. He submitted quite correctly that even if one could 
not re-open the case readily in the civil courts it would be 
more likely that that could happen in the Commission where 
s.26 of the Act applies. Indeed, it was the opinion of the Full 
Bench in SUA v. Dampier Salt (Operations) Pty Ltd and 
Another 71 WAIG 3154 that such a matter should be 
decided in accordance with s.26, but that this would involve 
some application of Watson v. Metropolitan (Perth) Passen- 
ger Transport Trust [1965] WAR 88 (FC). 

We were taken to a number of authorities, including 
Texas Co (Australasia) Ltd v. Federal Commissioner of 
Taxation [1940] 63 CLR 382 at 457 per Starke J, 
Kempthome v. Tropiano [1965] WAR 123, Orr v. Holmes 
and Another [1948] 76 CLR 632 per Dixon J at page 642, 
Hughes v. Hill [1937] SASR 285, Belts v. Whittingslowe 
(No 1) [1944] SASR 163, Murray v. Figge (1974) 4 ALR 
612, and Smith v. NSW Bar Association [1992] 176 CLR 
256 per Brennan, Dawson, Toohey and Gaudron JJ at page 
256, 264-267. In the course of their judgment, Their 
Honours expressed an opinion that the primary considera- 
tion should be embarrassment or prejudice to one side or the 
other. 

It was submitted that the absence of prejudice to this 
appeal is a telling feature in relation to what the Arbitrator 
should have done on 31 March 1993. 

The Full Bench's attention was then drawn to Grade Pty 
Ltd (Formerly World Enzymes Pty Ltd) v. McCorry (1993) 
73 WAIG 2016 and the cases cited therein. It was submitted 
that that authority was not a bar, at least as we understood 
the submission, to the matter being re-opened on 31 March 
1993. 

At page 41 of the transcript on appeal, Mr Cock 
summarised his arguments in support of the grounds of 
appeal. 

Mr Lilbume, too, made a number of submissions on 
behalf of the respondent organisation. He laid emphasis on 
the fact that this agreement was the end result of a long 
period of negotiations, noting, too, that the agreement, 
which was annexed in copy form to the application, was 
signed by or on behalf of all the parties. That, as we have 
already observed and conclude, was clearly the case. 
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He also took us to the unequivocal statements consenting 
to the registration which were made on 28 January 1993 by 
the appellants' advocate, Dr Sefton, including the following, 
to which we have already referred (see page 9 (TFI)):— 

"We therefore support its registration as an agree- 
ment and we would therefore request that you approve 
it from this date." (our underlining) 

This was, in effect, an oral application for its registration 
supporting the application of a formal type made in writing 
and on the proper form by the respondent organisation. 

Mr Lilbume then took us to the minutes of proposed order 
of February 1993, and submitted that the Public Service 
Arbitrator had reached its decision as to the registration of 
an industrial agreement that the agreement complied with 
the Act, etc. 

On 31 March 1993, there was no application to re-open 
the proceedings, it was submitted, but an attempt to 
unilaterally withdraw consent to the agreement, which was 
an agreement signed by or on behalf of all of the parties, 
which had been the subject of an application supported by 
all sides for its registration. This change in attitude occurred 
after two years of negotiations which concluded in the 
formal agreement, and after the issue of a minutes of 
proposed order. It occurred because there was a change in 
Government which in the letter of 26 March 1993 was said 
by the author, Mr Radisich, to render previous authorisations 
and instructions no longer applicable. That was the 
submission. It was not submitted to the Full Bench on this 
appeal that that was the case ((ie) that all previous 
authorisations and instructions were no longer applicable), 
and we certainly did not understand it to be part of the 
appellants' case. 

Mr Lilbume went on to submit that the appellants were 
estopped from so doing. He then referred us to RRIA v. 
AMWSU and Others (1988) 68 WAIG 4 at 6 (IAC), where 
Olney J referred to the nature of this Commission as a 
specialist tribunal. It was therefore submitted that there had 
to be power in the Act or Industrial Relations Commission 
Regulations 1985 to allow the re-opening of the case and 
that no such power existed. 

Mr Lilbume's submission was that s.27(l)(v) of the Act 
had no application in the circumstances. 

S.27(l)(v) of the Act reads as follows:— 
"(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter before 
it— 

(v) generally give all such directions and do all 
such things as are necessary or expedient for 
the expeditious and just hearing and determi- 
nation of the matter.' 

He submitted that it did not apply because the hearing and 
determination had already taken place. Accordingly, there 
was no power to enable a re-opening to be permitted. 

Further, on the authority of WA Government Tramways, 
Motor Omnibuses and River Ferries' Employees' Union of 
Workers, Perth v. Commissioner of Railways (1947) 27 
WAIG 517 at 523, cited in Grade Pty Ltd (Formerly World 
Enzymes Pty Ltd) v. McCorry {op cit), the Public Service 
Arbitrator had reached a decision, and this was a speaking 
to the minutes at which the decision could not be altered and 
only the terms of the order could be reconsidered. 

It was also submitted that none of the authorities related 
to proceedings where there was consent given which was 
later sought to be withdrawn. All the authorities cited and 
relating to re-opening, Mr Lilbume submitted, were adver- 
sarial matters or matters which had to be decided and where 
the parties remained in conflict. 

Next, it was submitted that it would never have been in 
the public interest to permit two years of negotiations to be 
thrown away after the hearing and determination of the 
matter. In any event, there was no new evidence, it was 
submitted, which would warrant re-opening the hearing. 

The appellants were bound under s.31(3) of the Act by the 
acts of their agent in consenting. Hence, what was occurring 
here was an attempt to withdraw that agent's authority. 

It was submitted, too, that the Public Service Arbitrator 
was required under s.41(2) of the Act, once the conditions 
had been complied with, to register the agreement. It was 
therefore submitted, on the authority of the Bank Employees 
Case {op cit) at page 2091 per Rowland J, that that was the 
course which must be followed.In ADSTE v. Metropolitan 
Water Authority {op cit), it was submitted, there was no 
agreement at the time of the application. 

It was next submitted that the letter agreeing to a review 
was no more than that because Dr Sefton plainly consented 
to the agreement as having a three year term. 

We heard Mr Cock in reply. 

Conclusions. 
We have considered all of the submissions carefully. 
Plainly, as the background we have outlined above sets 

out, what occurred was this. After two years of negotiations 
all of the parties reached an agreement which was signed by 
or on behalf of them all, as the copy agreement in the appeal 
book shows. 

An application was made to register the agreement under 
s.41 of the Act, which was formally the application of the 
respondent organisation, but was unequivocally the applica- 
tion of all parties. It was unequivocally consented to by the 
appellants' advocate on instruction. The appellants were 
then bound by what their advocate said by virtue of s.31(3) 
of the Act. It was never suggested that they were not bound 
by that, or that they were not bound by the agreement itself. 
The appellants' advocate and agent, indeed, requested that 
the agreement be registered. 

The Public Service Arbitrator was not invited to take 
exception to any term of the agreement. Indeed, it is fair to 
say that the letter too, by which the parties agreed to review 
its terms after one year, was no more than that, an agreement 
to review its terms and not even an agreement to seek to vary 
an agreement which was registered by consent to all of its 
terms. It was merely drawn to the Public Service Arbitrator's 
attention that the parties had that intent. There was, at no 
time, any requirement in this case for the Public Service 
Arbitrator to vary the terms of the agreement, and no 
submission was made at first instance to that effect. 

It is correct, too, to say, as Mr Cock submitted, that 
s.41 (2) of the Act makes it a condition precedent to the 
registration of an industrial agreement that the parties to an 
agreement referred to in s.41 (2) apply to the Commission 
for registration of the agreement as an industrial agreement. 
However, in a situation such as this, where all of the parties 
to these proceedings were parties to the agreement, and the 
appellants consented to and actively sought its registration, 
it demonstrates the absurdity of strictly construing s.41(2) 
to mean that all of the parties to the agreement must be 
formal applicants. Normally, one would expect them to be. 
However, it would be contrary to s.26(l)(a) of the Act and 
a resort to technicality and legal form to construe the 
subsection in any manner other than the way we have done. 
There was a clear application by both parties for its 
registration, even if the application by the appellants 
(respondents at first instance) was not in writing but was 
oral. In this case, there was, therefore, an application for 
registration of the agreement as required by s.41 (2) of the 
Act. 

The Public Service Arbitrator heard and determined the 
application by consent. He was of the opinion that he should 
grant the application and clearly expressed that view as a 
decision, and we have set out his comments in that regard 
above. Indeed, in terms of s.41 (2), he was required to 
register the agreement, provided that it was not contrary to 
the Act or any General Order or any principles formulated 
in the course of proceedings in which a General Order under 
s.51 of the Act was made (see s.41 (2)). He announced that 
he would act in accordance with that requirement, and there 
was no suggestion that he was inhibited in so doing by 
s.41 (2). 

The Public Service Arbitrator did not require the parties 
to effect any variations, nor was he asked to (see s.41 (3)). 

There was no finding that the agreement was contrary to 
the Act, a General Order or any principles, nor was there any 
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submission to that effect. Indeed, there was an assertion that 
no greater obligations were cast on the employers, and that 
the wages/salaries payable were not affected by the 
agreement. 

Thus, because s.41(2) contains the mandatory word 
"shall" (see s.3 and s.56 of the Interpretation Act 1984 (as 
amended)), the Public Service Arbitrator was bound to 
register the agreement. He did so decide and issued minutes 
of proposed order accordingly on an undesignated date in 
February 1993. The Public Service Arbitrator had made its 
decision, but it was not perfected. 

At that time, there were only two normal steps to be taken 
before the order was perfected, apart from steps such as 
signing the order. Firstly, there had to be a speaking to the 
minutes. A speaking to the minutes, as was submitted to the 
Full Bench citing Grade Pty Ltd (Formerly World Enzymes 
Pty Ltd) v. McCorry {op cit) and the authorities cited therein, 
is a very limited proceeding, to paraphrase the description 
of its function. It is to enable the parties to make submissions 
to ensure that no errors or anomalies are contained in the 
award, order, or declaration, and to ensure that the order 
properly reflects the reasons for decision. It is noteworthy 
that no amendments to the order were made and no 
submissions to that effect were made on the speaking to the 
minutes. That indicates how readily capable of perfection 
the order was. Secondly, after the speaking to the minutes, 
the order was, having been signed, required under s.36 of 
the Act to be deposited in the registry of the Commission. 
The order was perfected after the speaking to the minutes 
on 31 March 1993. 

Before there was a speaking to the minutes, the Public 
Service Arbitrator was informed by letter that, in effect, 
there having been a change in Government, the respondents 
at first instance wished to re-open the matter. 

At the speaking to the minutes on 31 March 1993, an 
occasion which would normally be of a restricted nature, the 
parties addressed anomalies and sought corrections to the 
text of an order or award. Mr McKinley for the respondents 
at first instance sought to re-open the matter. However, it 
might be more accurate to put it perhaps as he put it (see 
page 19 (TFI)):— 

"... what the employers wish to do is to have an 
opportunity to realign the agreement to better reflect 
the circumstances of their particular enterprise ..." 

That was predicating, in fact, a variation to the agreement. 
That, of course, was not a matter put to the Public Service 
Arbitrator. Indeed, no dissatisfaction with the agreement 
was ever expressed before the letters of 26 March 1993 and 
30 March 1993. Quite the contrary. 

Mr McKinley then sought an adjournment to discuss that 
option, and the question of whether there ought to be a 
different method of termination. However, that application 
was not proceeded with, as it seems to us from the transcript. 

Of course, Mr Cock submitted that the appellants were 
able to withdraw because it was for the parties to decide 
whether they would have the agreement registered or not. 
In any event, the weight of the justice of the matter lay on 
the side of the appellants, insofar as their application to 
re-open was concerned, he submitted. 

There is, however, the question of the power to re-open 
to be considered. 

We do not agree with Mr Lilbume's submission that there 
was no power under the Act to give leave to re-open 
proceedings. S.27(l)(v) of the Act enables the Commission 
to give all such directions and do all such things as are 
necessary or expedient for the expeditious and just hearing 
and determination of the matter. It is a discretionary power 
as the word "may" in s.27(l) unequivocally indicates. The 
plain words of s.27(l)(v) are not inconsistent with giving 
leave to re-open the hearing and determination of a matter 
so that it can be heard and determined expeditiously and 
justly. In other words, the order was not perfected, the Public 
Service Arbitrator was not functus officio, and he had power 
to re-open the case in proper circumstances. 

However, there were a number of considerations. This 
was not an application to enable the respondents at first 
instance to call fresh evidence at all. It was an application 
to hold proceedings so that the agreement and the consent 
to registration arrived at after two years of negotiations 
might be withdrawn. It was made, after the Public Service 
Arbitrator had made its decision (but had not perfected it), 
at a time when the only relevant right (unless leave were 
given to do otherwise) was to speA to the minutes. The 
appellants were, in effect, asking to reverse their course and 
not be bound by their own case as it had been presented 
earlier on. Normally, a party is bound by his/her own case 
(see Metwally v. University of Wollongong 60 ALR 68 
(HC)). There was no suggestion that their consent arose 
from a mistake or fraud (or even inadvertence) (see the 
discussions of these matters in CCI and The Board of 
Management, Sir Charles Gairdner Hospital and Others v. 
FMWU (Appeal Nos 965 and 966 of 1993) (unreported) 
(FB) at page 12, delivered on 17 December 1993, and the 
authorities cited therein). Those are the reasons why a 
consent judgment might be set aside. This was all but a 
"consent judgment". 

Further, although it was not raised, and it is not essential 
to the disposition of this case, the appellants would clearly 
be estopped from denying that they had consented to the 
application on the principles spelt out in Commonwealth of 
Australia v. Verwayen 95 ALR 321 (see the discussion of 
that principle in CCI and The Board of Management, Sir 
Charles Gairdner Hospital and Others v. FMWU {op cit) 
(unreported)). Alternatively, that principle would plainly be 
applicable here. In other words, the appellants would be 
estopped from denying their consent or would be held to 
have waived the right to withdraw their consent. 

As Mr Lilbume submitted, too, none of the authorities 
cited in this case, in regard to the right to re-open, related 
to a consent proceeding such as this. This was a consent 
proceeding. 

Further, as the Public Service Arbitrator was required to 
do, it applied s.26 of the Act, and if as part of that one 
applied the dicta in Smith v. NSW Bar Association {op cit), 
cited to us by Mr Cock, the justice (and indeed the equity, 
good conscience and the substantial merits of the matter) fell 
on the side of the applicant organisation (the respondent on 
appeal). That was for these reasons. After two years in 
relying on the respondents' consent, and, indeed, their 
submissions in favour of the agreement, the applicant looked 
to its registration. That was consented to. The Public Service 
Arbitrator made its decision by consent. It issued a minutes 
of proposed order. It was only after that that the parties 
sought, in effect, to repudiate the agreement by withdrawing 
their consent to its registration. 

In our opinion, these circumstances, too, distinguish this 
case from what it would seem to us that Brinsden J had in 
mind in the Bank Employees Case {op cit). He referred to 
a matter not being registered after certain variations were 
made. That is quite distinguishable from a case where there 
is no obstacle to the agreement being registered, and one 
party seeks effectively to repudiate the agreement after a 
decision by the Public Service Arbitrator has been made, by 
its consent, that the agreement should be registered. 

The authorities cited by Mr Cock in relation to applica- 
tions to re-open do not generally relate to cases where there 
was consent given. They relate to contested matters where 
leave was sought to re-open to call fresh evidence. However, 
support for the view that the equity, good conscience, and 
substantial merits of the case lay with the applicant 
organisation at first instance, and the Public Service 
Arbitrator's decision was not a miscarriage of his discretion, 
can be derived from a case cited by Mr Cock. That was 
Smith v. NSW Bar Association {op cit) per Brennan, 
Dawson, Toohey and Gaudron JJ. In that case, the orders of 
9 May 1991 in the New South Wales Court of Appeal had 
not been entered when the appellant sought leave to re-open. 
Leave was given, but there was a refusal to receive further 
evidence and the application to set its earlier order aside was 
also dismissed. The High Court, in setting aside the order 
made by the Court of Appeal to disbar the appellant on 
certain grounds, held by a majority that, once die decision 
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to re-open was made, then the Court of Appeal ought to have 
received the further evidence sought to be adduced. 
However, more importantly, for the purposes of this appeal, 
Brennan, Dawson, Toohey and Gaudron JJ said at page 
265:— 

"As already mentioned, the orders of 9 May 1991 
had not been entered when the appellant made his 
application for re-opening. It has long been the 
common law that a court may review, correct or alter 
its judgment at any time until its order has been 
perfected (3). Part 40, r.9(l) of the Supreme Court 
Rules (N.S.W.) also provides that "[that] Court may 
set aside or vary a judgment where notice of motion for 
the setting aside or variation is filed before entry of the 
judgment". The power is discretionary and, although 
it exists up until the entry of judgment, it is one that 
is exercised having regard to the public interest in 
maintaining the finality of litigation (4). Thus, if 
reasons for judgment have been given, the power is 
only exercised if there is some matter calling for review 
(5). And there may be more or less reluctance to 
exercise the power depending on whether there is an 
avenue of appeal (6). It is important that it be 
understood that these considerations may tend against 
the re-opening of a case, but they are not matters which 
bear on the nature of the review to be undertaken once 
the case is re-opened, as this case was. 

It is said in Ritchie's Supreme Court Procedure that 
the power to review a judgment in a case where the 
order has not been entered will not ordinarily be 
exercised "to permit a general re-opening" (7). As a 
general statement that is correct, both as to whether 
leave to re-open will be granted and, if it has been, as 
to the nature of the review involved. But it is a general 
statement only and, once a matter has been re-opened, 
the nature and extent of the review must depend on the 
error or omission which has led to that step being 
taken." 

In this case, the discretion on those principles, once 
reasons for decision had issued, was required to be 
exercised, having regard to the public interest in maintaining 
the finality of litigation. There was no matter here calling 
for review. Further, a general re-opening was sought, or 
seemed to be sought, and the power to review a judgment 
will not ordinarily be exercised to permit a general 
re-opening. 

In this case, there was an order which was at the stage as 
an order about to be entered but not yet entered, if we 
understand the situation in Smith v. NSW Bar Association 
(op cit) aright. We therefore adopt, with respect, what Their 
Honours said in Smith v. NSW Bar Association (op cit). It 
follows that what Their Honours said provides further 
support for the opinion we hold that the decision of the 
Public Service Arbitrator appealed against was correct. 

The equity, good conscience and substantial merits of the 
case, and the justice of the matter, lie plainly on the side of 
the innocent party in such a case. The applicant organisation 
was such an innocent party. The appellants now seek to raise 
matters which with foresight they must surely have 
considered before. However, even if that is wrong, because 
of the history of the matter, the equity lies with the applicant 
who was threatened with losing the benefit of an agreement 
reached after two years negotiations, executed by the 
appellants as a formal document, and which now after 
consent was given to its registration, in effect, was sought 
to be repudiated by leave of the Public Service Arbitrator 
given after the issue of the minutes of proposed order. Not 
only as a matter of law is such a step not permissible, as we 
have established above, but the Public Service Arbitrator 
would have acted contrary to s.26(l)(a) and (c) of the Act 
had it acceded to Mr McKinley's application to "re-open". 

In particular, it does not seem to us in the public interest 
that an agreement, so reached after two years of negotia- 
tions, should be permitted to be lightly repudiated. 

The equity, good conscience and substantial merits of the 
case lay with the respondent organisation. We should say 
that, in any event, it is possible to seek to vary, renew or 

74 W.A.I.G. 

cancel any industrial agreement ((ie) one which has been 
registered) under s.43 of the Act. The Public Service 
Arbitrator did not, in the exercise of its discretion or 
otherwise, err. The grounds of appeal are not made. The 
appeal will be dismissed. 

Order accordingly 
Appearances: Mr RE Cock (of Counsel) on behalf of the 

appellants. 
Mr R A Lilbume (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Services and Others 

(Appellants) 
and 

Civil Service Association of Western Australia (Inc). 
(Respondent) 

No 710 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

22 December 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 15th day of October 1993, and having heard 
Mr R E Cock (of Counsel) on behalf of the appellants and 
Mr R A Lilbume (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 22nd 
day of December 1993 wherein it was found that the appeal 
should be dismissed, it is this day, the 22nd day of December 
1993, ordered that appeal No 710 of 1993 be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Department of Community Services and Others 

(Appellants) 
and 

Civil Service Association of Western Australia (Inc). 
(Respondent) 

No 710 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

22 December 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 15th day of October 1993, and having heard 
Mr R E Cock (of Counsel) on behalf of the appellants and 
Mr R A Lilbume (of Counsel) on behalf of the respondent, 
and the appellants having made applications to extend time 
to file and serve appeal books, and to extend time within 
which to make such an application, and reasons for decision 
being delivered on the 22nd day of December 1993, it is this 
day, the 22nd day of December 1993, ordered as follows:— 

(1) That time be and is hereby extended to and 
including the 12th day of May 1993 for the 
appellants herein to file an application to extend 
time for lodging appeal books. 



(2) That time be and is hereby extended to the 
appellants herein to lodge appeal books until and 
including the 12th day of May 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
(Respondents). 

No. 1030 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 December 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal brought under s.49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") against the decision of the Commission at first 
instance, constituted by a single Commissioner, and made 
on 14 June 1993, which, formal parts omitted, reads as 
follows (see pages 98-99 of the appeal book (hereinafter 
referred to as "AB")):— 

"(1) That Robe River Iron Associates shall offer a 
contract of employment to the persons named 
below and who were unfairly dismissed on or 
about the 2nd of December 1992. 
John Power 
Jeffrey M. Lloyd 
Norman John Fitzsimmons 
Michael Richard Dorotich 
Ronald John Taylor 
Terence William Dixon 
Phillip James Stevens 
Arpad Anton Toth 
Frederick Joseph Lovegrove 
Edward Brent Hodges 
Gadez Auer 
Hanz John Barth 
Brian John Wiltshire 
David Rex Chumside 
Peter John French 

(2) That the offer of the contract of employment in 
accordance with Order (1) hereof shall be made 
within seven days of the date hereof which offer, 
if accepted, will be so accepted within seven days 
thereafter, and shall be on no less favourable terms 
than those under the contract of employment of 
each of the persons identified in Order (1) hereof 
on the termination on or about the 2nd of 
Etecember 1992. 

(3) That the contract of employment offered to each 
of the persons identified in Order (1) hereof shall 
be deemed to be continuous with the contract 
which was terminated on or about the 2nd of 
December 1992 for the purposes of service and 
entitlements under the Robe River Iron Associates 
Iron Ore Production and Processing Award 1990, 
save and except wages prior to the operation of 

Order No. 716 of 1993 of the 15th of December 
1992 and any entitlement exhausted by payment 
on termination." 

A correction order issued on 23 June 1993 in the 
following terms, formal parts omitted (see page 99A 
(AB)):— 

"That the error in order (3) of Order No. CR 716 of 
1992 be corrected and shall read as follows: 

(3) That the contract of employment offered to 
each of the persons identified in Order (1) 
hereof shall be deemed to be continuous with 
the contract which was terminated on or 
about the 2nd of December 1992 for the 
purposes of service and entitlements under 
the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, save 
and except wages prior to the operation of 
Order No. C 716 of 1992 of the 15th of 
December 1992 and any entitlement ex- 
hausted by payment on termination." 

It is against that decision that the appellant employer now 
appeals. 

The grounds of appeal herein are as follows (see pages 
5-12 (AB)):— 

" 1. The Commission erred in law and in fact in failing 
to recognize or to have regard for or proper regard 
for the following: 
(a) the appellant's right to terminate the con- 

tracts of employment of the employees which 
arose by reason of a serious or fundamental 
breach of contract on the part of each of the 
employees on 30 November 1992; 

(b) the appellant's right to terminate the said 
contracts was exercisable summarily or on 
notice, in accordance with the provisions of 
the Robe River Iron Associates (Production 
and Processing) Award 1990 ("Award"), 
unless waived; 

(c) the appellant was entitled, following the 
conduct of the employees, to specify a 
condition on which it was prepared to waive 
its rights to terminate the contracts and was 
entitled not to waive those rights except upon 
fulfilment of the condition; 

(d) on the evidence, in respect of the employees, 
the appellant was not satisfied that the 
specified condition, namely a commitment 
by the employees as to their future conduct, 
was fulfilled either prior to the giving of 
notice of termination or prior to the expira- 
tion of such notice. 

2. The Commission erred in law and in fact in failing 
to apply or properly apply the relevant test in 
respect of the matter before it, namely, whether 
the dismissal of the employees was harsh, oppres- 
sive or unfair in that it: 
(a) recognized, correctly, that the conduct on the 

part of the employees amounted to a breach 
of their contracts of employment, which, of 
itself, justified their dismissal on substantive 
grounds; 

(b) then failed to have regard or proper regard or 
give effect to that conduct; 

(c) in effect then had regard only for the 
procedural aspects of the dismissal of the 
employees, which was no more than a factor 
to consider, and not for all relevant consider- 
ations to determine the issues. 

3. The Commission in assessing the commitment 
sought by the appellant from its employees and the 
procedural aspects of the dismissal erred in that: 
(a) it failed to recognize or give effect or proper 

effect to the fact that a failure to give the 
commitment in the circumstances under 
consideration amounted to a reservation on 
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the part of the employee to breach his 
contract of employment as and when he saw 
fit; 

(b) it failed to recognize or give effect or proper 
effect to the fact that: 

(i) the employees had, despite warning 
from the appellant, breached their con- 
tracts of employment by failing to 
perform their obligations as required; 

(ii) the conduct entitled the appellant to 
terminate the contracts of employment 
of the employees on the grounds of 
misconduct; 

(iii) by seeking the commitment from the 
said employees, the appellant was in 
effect giving the employees a further 
opportunity to retain their employment 
(notwithstanding their unlawful con- 
duct), a factor of significant relevance 
to the question of whether the dismissal 
was harsh, oppressive or unfair; 

(iv) the appellant only sought the commit- 
ment from the employees as a result of 
unlawful conduct on the part of the 
employees, in the face of warnings from 
the appellant, in order to satisfy itself 
that the employees would not again 
engage in conduct of a similar kind; 

(v) in the circumstances under considera- 
tion by the Commission, the conduct on 
the part of the employees on 30 Novem- 
ber 1992 was conduct destructive of 
confidence between employer and em- 
ployee and by failing to give the 
commitment sought by die appellant the 
employees did not restore any confi- 
dence to the relationship; 

(vi) in the judgment of the appellant the 
conduct of the employees after 30 
November did not fulfil the condition 
upon which the appellant was prepared 
to waive its rights to terminate the 
contracts of employment; 

(c) it failed to hold that: 
(i) upon a proper interpretation there was 

no material difference in the commit- 
ment asked of each of the employees 
who on 30 November had absented 
themselves from work in breach of their 
contracts of employment; 

(ii) upon the evidence, given the warnings 
to and counselling of the workforce by 
the appellant prior to 1 December 1992, 
employees interviewed by supervisors 
on and after that date knew or ought to 
have known that the commitment 
sought of them included a commitment 
not to again breach their contracts as 
occurred on 30 November 1992; 

(iii) in the circumstances the dismissal, 
pursuant to the provisions of the Award, 
of those employees who refused or 
failed to give a commitment was not and 
could not properly be harsh, oppressive 
or unfair; 

(d) it failed to recognize or give effect or proper 
effect to the fact that one of the major 
motivating factors for the employees refusing 
or failing to give the commitment sought of 
them was, as recorded by the Commission in 
its Reasons, that they had a belief that they 
have "either 'a democratic right to withdraw 
labour' or 'a democratic right to strike' or 'a 
right to strike'" which was not a valid basis 
for the refusal; 

(e) it failed to recognise or to have regard or 
proper regard for the fact that: 

(i) there was a large number of employees 
involved who were required to be 
individually interviewed; 

(ii) the interviews were dealt with as effi- 
ciently and fairly as possible by the 
appellant; 

(iii) following the initial interviews with the 
employees each of them had the oppor- 
tunity of a period of approximately 24 
hours to consider or reconsider his 
position and had the opportunity to seek 
and did seek advice from his union; 

(iv) during the period of notice (38 hours) 
each of the employees had the further 
opportunity of being re-employed if he 
gave an undertaking satisfactory to the 
appellant as to his future performance of 
his contract of employment; 

(v) none of the employees availed himself 
of the opportunity referred to in subpar- 
agraph (iv) above; 

(vi) a number of employees interviewed by 
the supervisors of the appellant (includ- 
ing Laing) in fact gave the commitment 
sought by the appellant and there was no 
reason for the appellant not to accept 
those commitments as reasonably and 
genuinely given; 

(f) in arriving at the conclusion that the "meth- 
odology" adopted by the appellant following 
the unlawful conduct on the part of the 
employees was "fundamentally flawed" it: 

(i) failed to have regard or proper regard for 
the relevant and material matters set out 
in paragraphs l(a)-(d) above; 

(ii) misapplied the relevant dicta and the 
ratio of the cases relied upon in formu- 
lating that conclusion. 

4. The Commission erred in holding that the dismiss- 
als were not "authorized by law" when the 
appellant was, at law, entitled to and did give 
notice of termination, lawfully, to each of the 
employees in accordance with clause 6 of the 
Award. 

5. The Commission erred in holding or finding in 
effect that the breach of contract on 30 November 
1992 by the employees was only for one day and 
that there was nothing to suggest that stoppages 
of that nature were going to continue when: 

(a) given the fact that: 
(i) the previous written and oral warnings 

given to the employees about such 
breaches, the last of which occurred on 
27 November 1992, had been ignored; 

(ii) the employees on 30 November 1992, in 
the face of those warnings, without 
notice to the appellant, deliberately and 
intentionally breached their contracts of 
employment and despite a written re- 
quest on 30 November 1992 to return to 
work failed to do so; 

(iii) the said conduct justified dismissal in 
that it was repugnant to the employer/ 
employee relationship; 

(iv) none of the employees was prepared to 
or did give an undertaking to the effect 
that he would thereafter honour his 
contract of employment (hence not 
repeat the same unlawful act); 

(b) the findings were in the premises not reason- 
ably open to the Commission. 
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6. The Commission in determining: 
(a) that the appellant was terminating the con- 

tract of employment before there was another 
act which would justify the dismissal of the 
employees; 

(b) that when the dismissals were executed there 
"cannot be said that there was actual 
repugnance between the acts and the relation- 
ship (of employer/employee)"; 

erred in that: 
(aa) the conduct of the employees immediately 

prior to their dismissal was repugnant to the 
employer/employee relationship and entitled 
the appellant without more to terminate the 
contracts of employment; 

(bb) the Commission earlier correctly recognized 
that to be so; 

(cc) upon a proper application of the relevant 
principles to be applied in the matter before 
the Commission, the absence of a further act 
justifying dismissal could not render the 
dismissals which occurred harsh, oppressive 
or unfair. 

7. The Commission erred in that: 
(a) it failed to exercise its discretion as it was 

required to do in respect of whether the 
employees should be re-employed; 

(b) further or alternatively, in determining 
whether the employees should be re-em- 
ployed, it: 

(i) failed to have regard or proper regard for 
the fact that each of the employees was 
not prepared to or failed to commit 
unreservedly to work in accordance 
with his contract of employment; 

(ii) failed to have regard or proper regard for 
or give effect to section 26(1 )(a) and (c) 
of the Act; 

(iii) failed to have regard or proper regard for 
the position of the appellant generally 
and particularly in respect of the type of 
conduct complained of and the disrup- 
tion resulting from such conduct to its 
operations; 

(iv) failed to have regard for or proper regard 
for the unlawful conduct of the employ- 
ees both prior to and following 30 
November 1992." 

Background. 
There were a number of members of the respondent 

employee organisations (hereinafter referred to as "the 
CMEU", "the AWU", "the AEEFEU", and "the 
MEWU") who were employed at material times by the 
appellant employer (hereinafter referred to as "Robe"). 
They were employed under the provisions of the Robe River 
Iron Associates Production and Processing Award 1990 
(hereinafter referred to as "the award"), and their contracts 
of service were terminated on or about 1 December 1992 and 
2 December 1992. 

There was a conference which the Commission at first 
instance held on 9 December 1992 which related to these 
matters, and subsequently, of course, the Commission heard 
and determined the application which was before it on 
behalf of the abovementioned employee organisations to 
reinstate a number of employees who were dismissed. 

A Memorandum of Matters for Hearing and Determina- 
tion Under Section 44 (see pages 16-17 (AB)) sets out in its 
schedule the dispute and what was required:— 

"The Applicant unions seek a determination by the 
Commission of the fairness or otherwise of the 
termination of services by Robe River Iron Associates 
of a number of persons on or about the 8th or 9th of 
December 1992 and in particular the termination of Mr 
J. French. 

The relief sought by the Unions is reinstatement of 
the persons concerned. 

Robe River Iron Associates say the terminations are 
not unfair an (sic) that no such Orders should issue." 

We turn to that dispute. 
On 26 November 1992, the respondent organisations 

conducted a paid union meeting, as they were entitled to do 
in terms of clause 18A of the award. One of the matters 
discussed at the paid union meeting was participation in a 
"National Day of Action" which had been called by the 
Australian Council of Trade Unions ("the ACTU"). This 
was called in protest at actions that had been taken by the 
Victorian Government. As a result of those discussions, it 
was resolved to meet again at the Security Gate at Cape 
Lambert at the usual starting time of the day shift on 
Monday, 30 November 1992. There was, too, a decision that 
a similar meeting would occur at Pannawonica at Robe's 
operations there, but it did not occur. 

Robe became aware of the decision to hold the meeting 
on 30 November 1992. 

On 27 November 1992, there was a Managers' meeting 
to discuss how the company would respond if employees did 
not report for duty on 30 November 1992. It was also 
decided that Robe's supervisors would convene meetings of 
work groups to tell employees their views of the proposed 
30 November 1992 action. 

At those meetings which took place in various areas of 
Robe's Cape Lambert operations, the employees were 
warned that if they were absent from work they could face 
action being taken against them. They were shown copies 
of exhibit H4, a document called the "Madden Document". 
This was a document which was first issued on 26 May 1989 
to employees and which had been re-circulated on 24 
February 1990 and 23 September 1992. The letter appears 
at pages 1537-1538 (AB), and, formal parts omitted, reads 
as follows:— 

"RE: CONCERTED AND CONTINUING 
BREACHES OF CONTRACT OF EMPLOY- 
MENT 

As you are aware, a concerted campaign has been 
taking place in which employees from time to time 
absent themselves from their place of work without 
authorisation. 

Such action constitutes a breach of an individual's 
contract of employment whereby the individual places 
his/her continued employment at risk. 

Each employee engaging in such action has previ- 
ously received written advice from the company that 
such action is in breach of contractual obligations, and 
as such constitutes unacceptable conduct to the 
company. 

Whilst the company has not been officially in- 
formed, it is apparent from press and media releases 
allegedly sourced from union organisations that such 
action is designed to force the company into withdraw- 
ing its counterclaims to the union's application for a 
new award currently being arbitrated before the 
Western Australian Industrial Relations Commission. 

The union award application has been the subject of 
arbitration before the Western Australian Industrial 
Relations Commission since the 5 July 1988, when the 
unions commenced their submissions in respect of their 
claim for a new award. 

Correct and simple ways exist under the grievance 
procedure for matters and problems, whatever their 
origin, to be discussed; for wrongs to be righted or for 
conditions to be modified; without recourse by employ- 
ees to industrial action of one kind or another. This 
includes the right of either party to raise any such issues 
before the Western Australian Industrial Relations 
Commission. 

The company will honour its part of the A4/87 
Orders of the Industrial Relations Commission and 
expects an employee to do the same. 
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Employees who honour their contract of employ- 
ment with the company will continue to enjoy all 
benefits and entitlements. 

The courts hold that persistent breaches of the 
contract of employment are grounds for dismissal. 

Accordingly, following your previous actions you 
are formally given direct notice that further breaches 
may result in your dismissal. 

Continued breaches by sections of the workforce are 
likely to result in a number of dismissals, with the 
company selectively rehiring those employees it 
considers suitable for ongoing employment. 

It should be understood that the company will not 
concede to improper demands and it will take 
appropriate action to protect its business." 

In any event, a meeting of employees did take place on 
30 November 1992 at the Security Gate at Cape Lambert. 
At that meeting those present resolved to stop work for 24 
hours, and, in fact, did so. 

On 30 November 1992, Robe officers met, also, and 
decided to publish a letter which was delivered to the home 
of each of the employees concerned (exhibit E4). That letter 
(or rather notice), formal parts omitted, reads as follows (see 
page 1230 (AB)):— 

"NOTICE TO ALL ROBE RIVER IRON 
ASSOCIATES EMPLOYEES PRESENTLY 

ABSENT FROM WORK WITHOUT 
AUTHORISATION 

Dear 
Your present unauthorised absence from work 

constitutes a breach by you of your CONTRACT OF 
EMPLOYMENT with Robe River Iron Associates. 

Prior to this unauthorised absence occurring, you 
were clearly advised by the Company of the possible 
consequences of your present unauthorised absence 
from work, and the requirement for all employees to 
work in accordance with their CONTRACT OF 
EMPLOYMENT. 

Take Notice that such action in breach of your 
CONTRACT OF EMPLOYMENT is unacceptable 
conduct on your part and not acceptable to Robe River 
Iron Associates your employer. 

In view of the above you are required to immediately 
report for work in accordance with the terms and 
conditions of your CONTRACT OF EMPLOYMENT as 
per your normal rostered hours of work." 

When the employees returned to work on 1 December 
1992, they were ordered by their supervisors to go to various 
crib rooms and meeting places. There, each employee was 
interviewed by supervisors. They were asked why they had 
been absent from work, and, further, whether they under- 
stood the requirement in their contract of employment to 
work 38 hours per week. There were other questions asked 
too at interview, but the employees were all asked to say that 
they would abide by the contract of employment in the 
future and work 38 hours per week with the only absences 
being those authorised by the award. Some employees gave 
that commitment and were permitted to return to work. 
Those who did not give such commitment were given 24 
hours leave with pay to consider their position. 

On 2 December 1992, those employees who had refused 
earlier to give the commitment, and who were given the 24 
hours leave with pay to which we have referred, were 
interviewed again. At those interviews, most interviewees 
provided Robe with a letter which is before the Commission 
as exhibit E5 (see page 1231 (AB)). It reads, formal parts 
omitted, as follows:— 

"Robe has acted to suspend me, presumably under 
clause 6 of the Award. My advice is that it may only 
do that in the circumstances where it has reason to 
believe that I have been guilty of misconduct justifying 
dismissal or suspension. Robe is then required to 
investigate the circumstances of the alleged miscon- 
duct, and presumably it is doing that now. 

Your request that I provide an undertaking for the 
future cannot have any relevance to the steps Robe 
appears to be taking under clause 6 of the Award. 

Robe will therefore understand why I must reserve 
my rights until I know what it is doing under the 
Award." 

Those employees who presented that letter were advised 
that Robe did not accept that the letter constituted a positive 
response to the commitment it required, and those persons 
were given notice of termination. 

The first person given such notice was a Mr Jeffrey Ivan 
French. However, after the notices of termination were 
given, and before Mr French's notice expired, the employees 
met together again and decided that, if upon expiry of the 
notice Robe terminated Mr French's employment, they 
would stop work. The notice to Mr French expired on 9 
December 1992 and the remaining employees absented 
themselves from work on that day without notice. Robe said 
that this was contrary to the award and their contracts of 
employment. 

At page 26 (AB) appears a list of employees dismissed. 
Thirty were dismissed and 16 sought re-employment. 

An application was made to the Commission on 8 
December 1992 (see page 13 (AB)) by the CMEU, the 
AWU, the AEEFEU, and the MEWU. We have already set 
out the particulars of the Memorandum of Matters for 
Hearing and Determination Under Section 44 above (see 
page 9 hereof)- 

The Commission at first instance heard and determined 
the matter and made the order which we have set out above. 

Before the Commission at first instance, upon hearing and 
determination, 31 witnesses were called for the applicants, 
and these were all employees. Two witnesses only were 
called on behalf of Robe and these were Mr Raymond 
Michael Sawyer and Mr Robert James Laing. 

Conclusions of the Commission at First Instance. 
The Commission at first instance made a number of 

findings of fact:— 
(1) There was a withdrawal of labour by the persons 

involved in the case on 30 November 1992, 
notwithstanding that on the previous day Robe's 
requirements for the performance of the contract 
of employment were drawn to their attention. 

The Commission referred, in particular, to Mr 
David Rex Chumside, who was a person who had 
been absent on tribal business for four weeks. The 
Commission held that because of these sorts of 
exigencies, Mr Chumside was an example of a 
man who could not or did not give the undertak- 
ing, but his circumstances described a situation 
where if he had given the undertaking he would 
have been in breach of it. 

(2) The Commission held that Mr Chumside's situa- 
tion highlighted the futility of seeking the commit- 
ment and listed other reasons which would justify 
absences such as floods preventing a return, a 
death in the family, all sorts of family circum- 
stances, etc. 

Indeed, the Commission observed that the 
undertaking (see pages 76-77 (AB)) could not 
achieve what Robe sought, namely certainty and 
reliability. 

(3) Next, the Commission observed the form of 
undertaking was not directed solely to absences 
from work on the basis of industrial action; the 
employees, he held, were confronted with the 
requirement to give the undertaking in an honest 
way, and to therefore consider a whole series of 
possibilities which might lead them on occasions 
not to come to work. 

(4) The employees did not attend for work on 30 
November 1992, and if their contracts of service 
had been terminated for that, and given the 
background of warnings not only on 27 November 
1992, but previously, it would have been likely 
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that in applying the tests that are set out in 
Undercliffe Nursing Home v. FMWU 65 WAIG 
385 there could be no warrant for the Commission 
to interfere with the employer's right to terminate. 
Robe embarked upon a course apparently to 
secure its contractual relationships with its work- 
ers for their future. 

(5) The methodology adopted by Robe in pursuit of 
that objective was flawed, and it created a 
situation of confusion, anxiety and upset within 
the workforce, including the Managers. 

(6) The majority of dismissals came from Mr Laing's 
area. Workers in Mr Laing's area gave similar 
responses to the questions put to workers who 
were not dismissed. 

(7) Therefore, those classes of workers were treated 
differently with dramatically different outcomes. 
Those different outcomes cannot be said to be the 
product of a fair process. 

(8) The commitment sought by Robe to honour the 
contract of service did not with specificity refer 
to industrial action. The commitment was not to 
take unauthorised absences. 

(9) The commitment was so broad in its effect that a 
reasonable, honest person could not make a 
commitment in some circumstances. 

Conclusions as to the Law. 
The Commission at first instance then reached a number 

of conclusions as to law:— 
(1) The Commission referred to the Mines Regulation 

Act 1946 (as amended) as being the only statutory 
provision allowing an employee to decline to 
work in an area which he considered unsafe, and 
noted that nothing in the Act or the award 
permitted this to occur. 

(2) The Commission then went on to refer to common 
law remedies available to employers where a 
"strike" occurred, and, in particular, to some 
cases, these being Ansett Transport Industries 
(Operations) Pty Ltd and Others v. Australian 
Federation of Air Pilots and Others (1990) 95 
ALR 211 per Brooking J and Dollar Sweets Pty 
Ltd v. Federated Confectionary Association of 
Australia (1986) VR 383. 

The Commission therefore held that there is no 
statutory or common law right to strike in 
Australia. However, the Commission did refer to 
the way in which industrial tribunals dealt with 
these matters in AMWSU and Others v. RRIA 67 
WAIG 2 and Gnatenko v. General Motors- 
Holden's Ltd (1974) 43 SAIR 760. The Commis- 
sion considered Chappell and Others v. Times 
Newspapers Ltd and Others [1975] 1 WLR 482, 
too, and held it not to be authority for the 
proposition that a failure to give an undertaking 
to abide by a contract automatically entitles the 
other party to conclude that the persons will not 
be bound by it in future. In any event, the 
Commission said that it could be distinguished on 
the facts. 

(3) Further, the Commission referred to Blyth Chem- 
icals Ltd v. Bushnell (1933) 49 CLR 66 and held 
as follows (see page 94 (AB)):— 

"Clearly the Respondent in this case, by 
refusing to accept the conditional undertak- 
ing, much in the same way as Blyth 
Chemicals refused to accept Bushnell's un- 
dertaking, have executed termination before 
there was another act which would justify the 
dismissal. There was nothing on the day of 
dismissal in the conduct of the individual 
employees, which involved incompatibility, 
conflict or impediment or could have been 
destructive of confidence. There was, one 
must concede, grounds for uneasiness for 

future conduct given what had happened on 
the 30th of November 1992 and the em- 
ployer's warnings which preceded it but 
when the dismissal was executed there can 
not be said that there was actual repugnance 
between the acts and the relationship." 

(4) In the end, the Commission applied the test of 
unfairness set out in Undercliffe Nursing Home v. 
FMWU (op cit). 

(5) The Commission then reached the following 
conclusions (see pages 95-96 (AB)):— 

"Robe asked for a commitment to honour 
the contract of service. As I have observed 
previously, that commitment did not, with 
specificity, refer to industrial action. If it did 
it would have been capable of a focussed 
answer by the persons to whom it was 
addressed. However, Robe did not ask for a 
commitment not to indulge in industrial 
action. It asked for a commitment not to take 
unauthorised absences. The Award sets out 
the types of absences that can be authorised 
but as I have related previously in these 
Reasons there are all sorts of events and 
occurrences which may not fall into a 
category described in the Award. These 
range from simply being a few minutes late 
for work through missing the bus or failing 
to start the car, to absences for more serious 
personal reasons such as domestic distur- 
bance of various sorts. The situation that Mr 
Chumside, in attending to his tribal responsi- 
bilities, is a classic example of how he could 
not make with honesty the commitment 
demanded. The simple fact of the matter is, 
and I so conclude, that the form of the 
commitment required was so broad in its 
effect that a reasonable, honest person could 
not make it. Individuals lost their jobs 
because they could not make a commitment 
in some circumstances, that is another 
instance of unfairness in an industrial sense. 

The above reasons justify the interference 
by the Commission in Robe's right to 
terminate on the grounds that in an industrial 
sense the terminations were unfair. I say this 
in addition to my conclusions that the action 
of termination was not, in any event, au- 
thorised by the law." 

(our emphasis) 

Submissions on Behalf of the Appellant. 
A number of submissions were made by Mr Buchanan QC 

on behalf of the appellant which it will be helpful to deal 
with here in some detail:— 

(1) Each employee in the proceedings before the 
Commission at first instance gave evidence that, 
notwithstanding these warnings, they made a 
continuous and deliberate individual decision to 
go on strike. Thirty members of the workforce at 
Cape Lambert did not and the action which 
occurred was not mirrored at Pannawonica. 

In addition, the stoppages constituted deliberate 
defiance of repeated warnings. 

(2) The heart of the submissions were these matters. 
The strike on 30 November 1992 was in defiance 
of numerous warnings, the last of which was given 
only a matter of days before it occurred, and not 
everybody went on strike. All who did were given 
the opportunity to avoid dismissal by giving an 
undertaking in appropriate terms and most did. 
Those who were dismissed were persons who had 
clearly breached their contracts in a flagrant and 
deliberate way. 

They refused to give an undertaking when it 
was sought and challenged their employer's right 
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to seek one. They subsequently, with the excep- 
tion of Mr French, aggravated the matter by 
striking in further defiance of their employer. 

(3) Mr Buchanan submitted to us that the order was 
challenged on three broad grounds:— 

"First Ground". 
(a) The Commission at first instance either 

misunderstood or misstated the reasons for 
and the basis of the dismissal both as a matter 
of fact and a matter of law, because the 
Commission characterised the basis as being 
for a failure to give the undertaking which 
was sought. 

The correct view, Mr Buchanan submitted, 
was that an opportunity was being extended 
to redeem unlawful conduct which justified 
dismissal. 

In the absence of any redemption or a 
refusal to contemplate it, the employer was 
justified in responding to the unlawful con- 
duct in exercising its right of termination. 

It was not obliged to elect to keep the 
contract on foot or to forgive or condone or 
ignore the conduct or wait for it to occur 
again. 

The right of termination was clearly 
available under the award and at common 
law and there was no unfairness in the 
e™ercise of that right where the employees 
concerned had refused the opportunity to 
provide a basis for keeping the contract 
on-going. 

"Second Ground". 
(b) The Commission at first instance came to an 

erroneous view about the motivation for 
refusing the undertaking and the nature of the 
undertaking itself, and wrongly concluded 
that no reasonable honest person could give 
it. 

The Commission wrongly excused the 
refusal by the dismissed employees to give 
it. 

In the end, their refusal was not based upon 
defects in the undertaking as was suggested 
by the Commission in its decision or in its 
reasons for decision. None of the terms of the 
undertaking, nor the request for it, was unfair, 
so it was submitted. Further, the seeking of 
it could not make unfair dismissals which 
were fully justified already in fact and in law. 

"Third Ground". 
(c) In any event, it was beyond doubt that none 

of the dismissed employees were ready and 
willing to perform all of their obligations 
under their respective contracts of employ- 
ment. In the exercise of the Commission's 
discretion, that was a factor which had 
unmistakable significance. As a result, the 
making of an order for re-employment, in the 
circumstances, was against the basic princi- 
ples of contract law, contrary to the require- 
ment of s.26 of the Act, and therefore a 
misuse of the Commission's discretion. 

Submissions as to the First "Ground". 
The first ground was submitted to be based on the 

following. 
Both the contract of employment and the award have the 

force of law, and, for breach of either of them, rights of 
recourse in the legally innocent party were available. 

Here the employer had not abused its rights for 
termination, but had acted in response to blatant breaches 
by employees, and hence the dismissals were not an abuse 
of the right to terminate the contracts of employment, so the 
submission went. 

The employees had refused to give any assurance about 
future conduct and had, in effect, insisted upon a right to 
repeat the breach. Further, the very conduct was repeated 
within a matter of days at the very time that the Commission 
at first instance commenced to sit to exercise its authority 
in relation to these matters. 

For those reasons, the order for re-employment repre- 
sented a manifest injustice and a clear error of law. 

We were taken to the principles in Undercliffe Nursing 
Home v. FMWU (op cif) as it was expressed at page 386 per 
Brinsden J, where he said:— 

"Accepting then that the Commission may enquire 
into the termination of a contract of employment, the 
question then arises to what principles it should apply 
and having regard to the circumstances in which the 
termination took place. The jurisdiction has been 
variously stated: in re Loty and Holloway v. Australian 
Workers' Union (1971) A.R. 95 at 99 Sheldon J said 
that even though in the dismissal be it summary or on 
notice, the employer has not exceeded his common law 
and/or award rights, the Court was entitled to enquire 
as to whether the employee had received "less than a 
fair deal". He also approved what had been said in an 
earlier case whether there had been "a fair go all 
round" ... 

As His Honour points out the question to be 
investigated is not a question as to the respective legal 
rights of the employer and the employee but a question 
whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right." 

The question is whether the employer exercised its right 
so harshly as to amount to an abuse of that right. It was 
submitted that the right was not abused here and that the 
Commission at first instance at page 94 (AB) (line 48) erred 
in what he said there. 

It was further submitted that the contractual relationships 
were secure and settled. The giving of the undertaking 
represented only a basis upon which the employer could 
elect to keep the contract on foot, notwithstanding the 
breaches of contract. 

The submission was, too, that once there was a breach of 
contract committed on 30 November 1992 by the employees 
concerned by their failure to work in accordance with their 
contracts and the award, after being warned that they must 
do so, then a right of election arose. That is the doctrine of 
election applied. That was because there was a breach of 
contract justifying rescission and Robe could then elect to 
rescind die contract for breach or to elect to regard it as 
continuing and hold the other party to performance of it 
whilst reserving its right to damages. 

We were then referred to the law relating to the doctrine 
of election, which it was submitted did not require an 
election as to what action the innocent party should take by 
that party immediately the breach occurred. We were 
referred to Sargent and Others v. ASL Developments Ltd 
(1974) 131 CLR 634 per Mason J at pages 655-656 where 
His Honour said:— 

"It will make for greater certainty, therefore, if the 
present cases are regarded as cases of election. A 
person is said to have a right of election when events 
occur which enable him to exercise alternative and 
inconsistent rights, i.e. when he has the right to 
determine an estate or terminate a contract for breach 
of covenant or contract and the alternative right to insist 
on the continuation of the estate or the performance of 
the contract. It matters not whether the right to 
terminate the contract is conferred by the contract or 
arises at common law for fundamental breach—in each 
instance the alternative right to insist on performance 
creates a right of election. 

Essential to the making of an election is communica- 
tion to the party affected by words or conduct of the 
choice thereby made and it is accepted that once an 
election is made it cannot be retracted (R. v. Paulson 
(91); Tropical Traders Ltd. v. Goonan (92)). No doubt 
this rule has been adopted in the interests of certainty 
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and because it has been thought to be fair as between 
the parties that the person affected is entitled to know 
where he stands and that the person electing should not 
have the opportunity of changing his election and 
subjecting his adversary to different obligations." 

The employer, here, had that right of election. It could 
terminate for breach or elect to keep the contract on foot. 

The election which it desired to make depended on 
whether an understanding was given by those in breach 
which would provide some basis for the belief that the 
conduct was not likely to be repeated. 

The point of securing the undertaking was to secure a 
reasonable basis for electing to treat the contract as 
continuing, but there was no obligation to do so. 

It was submitted that the Commission at first instance had 
mistakenly come to the view that the dismissals were the 
consequence of the refusal to give the undertaking and not 
of the unlawful conduct of 30 November 1992 (see page 46 
(AB)). 

The Second "Ground". 
Mr Buchanan then referred to the conclusion by the 

Commission at first instance that an employee could not 
honestly give the commitment sought of the employees 
concerned, because they could imagine circumstances where 
they may not be able to be present at work. It was submitted, 
too, that the refusal to give an undertaking that they would 
not attend their stop-work meeting in the future was the 
reason why employees were stood down (see page 1725 
(AB)). An ABC news report of an interview with Mr 
Mclxan appears there and we were referred to it. 

It was submitted, too, that it was an important part of the 
unions' case at first instance that the refusal to give the 
commitment could be defended because the employees had 
a genuine belief in the right to strike. The Commission held 
that no such right existed, and that, it was submitted, was 
correct. 

Further, it was submitted that the undertaking sought was 
entirely reasonable, since what was sought was a statement 
of present intention and bom fides. The letter in response 
rebuffed the inquiry and was a refusal to respond to the 
employer's proper requirements. 

The conclusion that a reasonable, honest person would not 
give a commitment in the terms sought by Mr Laing (see 
page 70 (AB)) was not supportable. That commitment was 
that they would abide by the contract of employment and 
work 38 hours per week with authorised absences only as 
approved under the award. 

It was submitted that the "reservation" in accepting the 
commitment was because employees desired to take 
industrial action upon their election, and "the reservation" 
had everything to do with the fact that they would not bind 
themselves not to repeat the conduct of 30 November 1992. 

We were taken to a schedule of the evidence given at first 
instance, and, in particular, the evidence of Mr Martin, Mr 
Power, Mr Lloyd, Mr Fitzsimmons, Mr Dorotich, Mr 
Taylor, Mr Dixon, Mr Stevens, Mr Toth, Mr Lovegrove, Mr 
Hodges, Mr Auer, Mr Barth, Mr French, Mr Wiltshire and 
Mr Churnside. It was submitted that is what their evidence 
revealed, namely that they were reserving the right to take 
strike action. The Commission, it was submitted, did not 
take account of this evidence, but relied on Mr Chumside's 
unusual position as a basis for its conclusion. 

In the end, it was submitted there could be no doubt that 
the commitment sought extended to include industrial action 
and there could be no doubt either that the reservation was 
specifically based on the prospect of future industrial action. 
Hence, the Commission at first instance made clear errors 
about the nature of the undertaking and the character of the 
refusal. They were not connected with the possibility of 
inadvertent absence. There was no question of a possible 
lack of honesty in giving the commitment, or that the refusal 
amounted to an active reservation about an essential duty 
under the contract of employment. 

Next, Mr Buchanan submitted that the Commission at 
first instance, in holding that the employer was not entitled 

at law to seek the commitment or to act upon a refusal to 
give it, but to wait for an actual breach, erred. The 
Commission erred, it was submitted, because it miscon- 
ceived the legal foundation for the dismissal and misapplied 
the decision in Blyth Chemicals Ltd v. Bushnell (op cit). It 
was submitted that that case turned upon the fact that there 
was no finding made by the trial judge of conduct which 
amounted to misconduct. 

At pages 93-94 (AB) the Commission at first instance 
said:— 

"There are some similar circumstances in the instant 
matter to those described in Blyth Chemicals. There 
was a situation where an employee had admittedly been 
involved in conduct which, in the view of his employer, 
could be destructive of their relationship. They had 
discussed the issues with him and tried to, by 
negotiation, reach an understanding. However, finally 
they could not make a satisfactory agreement concern- 
ing what they perceived to be Bushnell's behaviour and 
their future relationship. Therefore they terminated his 
contract of service on the basis that he might do 
something in the future which would justify his 
dismissal. In the instant case we have a situation where 
individuals have withdrawn their labour, as it turns out, 
in an isolated incident. The employer seeks and (sic) 
undertaking soon after that they will give a commit- 
ment not to have any unauthorised absence at all, be 
it through a withdrawal of labour in an industrial sense 
or otherwise. 

Clearly the Respondent in this case, by refusing to 
accept the conditional undertaking, much in the same 
way as Blyth Chemicals refused to accept Bushnell's 
undertaking, have executed termination before there 
was another act which would justify the dismissal. 
There was nothing on the day of dismissal in the 
conduct of the individual employees, which involved 
incompatibility, conflict or impediment or could have 
been destructive of confidence. There was, one must 
concede, grounds for uneasiness for future conduct 
given what had happened on the 30th of November 
1992 and the employer's warnings which preceded it 
but when the dismissal was executed there can not be 
said that there was actual repugnance between the acts 
and the relationship." 

The Commission, it was submitted, erred in fact and law 
because the terminations were grounded in the action of 30 
November 1992, that is actions which were in breach of 
contract and in defiance of numerous warnings. 

That conduct was conceded to be found to be sufficient 
grounds for termination. The opportunity extended to 
redeem the conduct and there was no forgiveness, con- 
demnation or excusing of it, nor was the right to terminate 
for it waived at any point. 

The grounds for dismissal existed here and were never 
condoned. Further, it was submitted that the Commission at 
first instance concluded that different people were asked 
different questions and that those dismissed might have 
given a lesser commitment (see pages 73 and 95 (AB)). 

The submission was that the essence of the commitment 
required was clearly consistent and the character of the 
refusal was equally clear as was the motivation for refusing. 
There was nothing unfair in the treatment of the employees 
who were dismissed. That dismissal could not be unfair or 
an abuse of the right to terminate the contracts of 
employment of those persons, even though other persons in 
respect of whom that reservation had not been established 
had not been terminated. 

The Third "Ground". 
As to the third ground, it was submitted that the 

performance of the Commission's own statutory function 
and the exercise of the Commission's own discretion must 
be considered, because it was not automatic that a finding 
of unfairness will result in an order for re-employment. 

It was submitted that whatever findings of unfairness 
might have been made, the Commission must consider 
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whether its discretion should have been exercised in favour 
of the applicants, and it must be exercised upon a proper 
basis. 

S.26(l)(a) of the Act applies, of course, but it was 
submitted that these persons had each breached his contract 
in defiance of expressed warnings and there was a refusal 
to show or even say that they were ready and willing to 
perform all their obligations under their contract. They had 
therefore disentitled themselves to any order in their favour 
by their prior and persistent misconduct. 

We were taken to Meagher, Gummow and Lehane 
"Equity—Doctrines and Remedies" (3rd Edition) para- 
graph 3.22 and the maximum that "he who comes into 
equity must come with clean hands". 

It was submitted that the order in this case was inequitable 
and unconscionable. It was submitted that the Commission 
at first instance failed to understand that, and Chappell and 
Others v. Times Newspapers Ltd and Others (op cit) 
required him to appreciate that these dismissed employees 
should all have demonstrated that they are ready and willing 
to perform their obligations. At page 62 of the transcript on 
appeal we were referred to what Denning J said at page 501 
of that report. That was not relied upon by Mr Buchanan. 
However, Chappell and Others v. Times Newspapers Ltd 
and Others (op cit), he said, was authority for the proposition 
that in order to obtain maintenance of one's employment, 
one must be ready and willing to perform all one's 
obligations, and if one was not, then the tribunal would not 
grant relief. 

Mr Le Miere's Submissions. 
Mr Le Miere (of Counsel) made a number of submissions, 

and these went to five areas:— 
(1) The proper approach of the Full Bench on the 

hearing of the appeal. 
(2) The legal analysis of the events which occurred. 
(3) The three points argued by Mr Buchanan. 
(4) What the Full Bench should do if any grounds are 

made out. 
(5) The exercise of discretion of the Full Bench if it 

were to be exercised. 
It was submitted that the Full Bench should not set aside 

the Commission's decision unless it is satisfied that the 
decision was erroneous, such that the discretion of the 
Commission had miscarried. Further, the Full Bench could 
not exercise its own discretion until such time as it had 
decided, as a matter of law, that the Commission at first 
instance had erred in the exercise of its discretion. 

As to legal analysis, Mr Le Miere submitted that there was 
very little on which he disagreed with Mr Buchanan. When 
the employees attended the stop-work meeting on 30 
November 1992 and then withdrew their labour for 24 hours, 
there was, he submitted, a breach of the contracts of 
employment with Robe. 

If one party to a contract of employment is entitled then 
to terminate for breach, then that party may bring the 
contract to an end. Neither party is then obliged to perform 
the contract thereafter. 

Whether or not a breach entitles the employer to terminate 
the contract depends, of course, on the nature and 
circumstances of the breach, and the employer in the case 
of a breach by an employee is only entitled to terminate the 
contract of employment if the conduct of the employee is 
so fundamental that it evinces an intention no longer to be 
bound by or to continue to perform the contract. 

The breach with which the Commission was concerned 
was the strike or absence from work on 30 November 1992. 
Absence from work on one day, whether the employee is on 
strike or for any other reason, does not, as a matter of law, 
entitle the employer to terminate the contract. 

Mr Le Miere submitted that the employees' breach on 30 
November 1992, in absenting themselves from work in 
accordance with the ACTU National Day of Action, was not 
a repudiatory breach entitling the employer to terminate the 
contract. 

It was submitted that the Commission was not obliged to 
determine that. The question of wrongful dismissal did not 
arise, only the question of unfair dismissal in this matter, it 
was submitted. 

Mr Le Miere then went on to submit that even if the 
breach committed by absenting themselves on 30 November 
1992 entitled the employer to terminate the contract of the 
employees for breach, the employer had a right of election 
whether to terminate the contract or keep it on foot. 

Further, the election may be delayed by the innocent 
party, but it must be made within a reasonable time 
otherwise the employer's failure to terminate the contract 
will result in the inference being drawn, as a matter of fact, 
that the employer had elected to keep the contract on foot, 
and that is consistent, it was submitted, with the judgment 
in Sargent and Others v. ASL Developments Ltd (op cit). 
Then, once the election is made, it is irrevocable, it was 
submitted. 

It was further submitted that the employees, having been 
absent on 30 November 1992, then returned to work on 1 
December 1992. They were then interviewed by officers of 
the employer and then sent home on 24 hours paid leave. 
They were then interviewed again on 2 December 1992 and 
given 38 hours notice of termination. It was submitted that 
the election was clearly made when that was done. It was 
submitted that Robe elected not to terminate for breach but 
to keep the contract on foot. There was no termination under 
clause 6(1) of the award, or in accordance with its common 
law powers of summary dismissal. Robe did not elect to 
terminate for breach. If it had done so, so the submission 
went, the contract would then have to come to an end. 
However, the submission was that the company elected to 
keep the contract on foot and terminate it by notice rather 
than to summarily dismiss for misconduct. 

Next, it was submitted that an issue arises as to whether 
or not the failure of the employees to give the undertaking 
required or requested amounted to a breach of their contract 
of employment. It was submitted that this was not a breach 
because the contract does not require employees to answer 
questions of that sort. 

The submission was that under the contract of employ- 
ment the employees are required to perform certain duties. 
Further, it was submitted, there are certain obligations on the 
employee principally to carry out work under that contract. 
However, here, there could not be an actual breach until the 
time for performance of the contract arrived. There could not 
be an anticipatory breach until an employee unequivocally 
indicated prior to the time for performance that he would not 
perform his contract or the obligation upon him when the 
time for performance arrives. What occurred here and what 
was very different was that the employee declined to answer 
to the employer whether or not he would perform when the 
time for performance arrived. 

The Three "Grounds". 
Mr Le Miere then dealt with what he understood to be the 

first "ground" of appeal, which, as he understood it, was 
that the Commission at first instance, in making its decision 
in its discretion that the dismissals were unfair, did so on 
the basis that on the finding the employees were dismissed 
for failing to give an undertaking sought by Robe, whereas 
that was not the reason for the dismissal. The reason for the 
dismissal, it was submitted, was the breach of contract 
committed by the employees in being absent from their 
employment on 30 November 1992. 

Next, the employees were given an opportunity to redeem 
their conduct, and when they failed to do so they were 
dismissed. 

It was submitted that what the Commission had to decide, 
firstly, was whether or not the dismissals were unfair. 
Secondly, a dismissal may be unfair even though it is lawful 
and in accordance with the employee's contract of employ- 
ment or the award. Thirdly, a dismissal may be unfair even 
where the employee was dismissed for misconduct and was 
guilty of such misconduct. Fourthly, the task of the 
Commission in such a case is to assess the industrial fairness 
of the decision taken by the employer based upon the nature 
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and quality of the conduct involved and all of the 
surrounding circumstances. Fifthly, the decision is an 
exercise of discretion. Sixthly, the discretion must be 
exercised according to equity, good conscience and the 
substantial merits of the case. 

It was then submitted that the Commission was required, 
as a first step, to identify the reason for dismissal, that being 
the real or operative reason for the dismissal. The 
Commission at first instance, it was submitted, found that 
that reason was the failure to give the undertaking requested 
of the employees who were dismissed. It was submitted that 
this was a finding plainly open on the evidence. 

Next, it was submitted that anything put to the Commis- 
sion to the contrary by Mr Edwards (of Counsel) when he 
first appeared in die matter (see page 100 (AB) et seq) 
occurred in haste, but, in the end, the Commission had to 
decide on the evidence and that finding of fact was open on 
the evidence. It was submitted that this finding of fact was 
open because:— 

(1) Those dismissed were dismissed on notice and not 
summarily. 

(2) Not all employees who were absent on 30 
November 1992 were dismissed. 

Hence, this was the real and effective or operative reason 
for dismissal ((ie) the refusal to give the required undertak- 
ing). 

On 1 December 1992, the employees returned to work and 
were interviewed. It was found, as a fact, that the 
undertaking sought was different in the case of the dismissed 
employees than in the case of others. The undertaking 
sought was wider than the alleged breach. It was an 
undertaking that the employees should not take unauthorised 
absences, and an undertaking to work in accordance with the 
contract of employment. In other words, the undertaking 
sought of the employees dismissed was not confined to a 
promise not to take industrial action, which was the breach 
complained of. 

It was also submitted that it was never said "we will 
dismiss you, unless you give this undertaking which is an 
opportunity for you to redeem your unlawful conduct". The 
employees were asked to give the undertaking, and when 
they failed to do so in terms acceptable to the company, they 
were told to go home and think about it. 

It was submitted that an employee can only be dismissed 
in accordance with clause 6(1) of the award, which reads as 
follows:— 

"(1) (a) A contract of employment to which this 
award applies may be terminated in accor- 
dance with the provisions of this clause and 
not otherwise, but this subclause does not 
operate so as to prevent any party to such a 
contract from giving a greater period of 
notice than is hereinafter prescribed, nor to 
affect Robe's rights to dismiss an employee 
without notice for misconduct which, at law, 
would justify summary dismissal, 

(b) An employee who is validly dismissed 
without notice is entitled to be paid wages 
and other entitlements due under this award 
up to the time of dismissal only." 

In addition, it was submitted that what occurred had all 
the appearances of an investigation for misconduct under 
clause 6(13), which reads as follows:— 

"(13) (a) Where Robe has reason to believe that 
misconduct justifying dismissal or suspen- 
sion, may have been committed by an 
employee and intends to take action, it 
shall:— 

(i) stand the employee aside without loss of 
pay for normal rostered hours whilst so 
stood aside; and 

(ii) investigate the circumstances of the 
alleged misconduct. 

(iii) during any investigation under this 
subclause, the employee concerned 

shall be represented by his/her appropri- 
ate union shop steward unless the 
employee requests otherwise. 

(b) The decision to dismiss or suspend an 
employee for misconduct may not be made 
without the authority of the Head of the 
Department concerned and after the Head of 
the Department has first referred the matter 
to the Senior On-Site Industrial Relations 
Officer or his/her nominee. 

(c) The employee dismissed or suspended and 
his/her shop steward shall be notified in 
writing the reason for the dismissal or 
suspension and in the case of suspension, the 
duration of any suspension period. In addi- 
tion, Robe shall as soon as practicable after 
any suspension, notify in writing the State 
Secretary or appropriate State official of the 
union of the name of the employee sus- 
pended, the duration of the suspension and 
the reason therefor. 

(d) Robe may suspend any employee without 
pay for a period not exceeding five consecu- 
tive shifts and an employee who has been 
suspended pursuant to this subclause may 
refer the matter to the Western Australian 
Industrial Relations Commission for deter- 
mination which may— 

(i) confirm the suspension 
(ii) order that wages be paid for the period 

of suspension or such period of it as the 
Western Australian Industrial Relations 
Commission thinks fit. 

(e) Robe's right of dismissal referred to in 
subclause (1) of this clause is not affected by 
anything contained in this subclause." 

It was submitted that if the company were dismissing 
these employees for misconduct, then one would have 
expected that the company would clearly and plainly say so 
to the employees. This had not teen done. 

It was submitted that Mr Laing had said to employees that 
the letter handed to him on 2 December 1992 was irrelevant 
(see page 1000 (AB)). 

It was submitted, too, that the Commission at first 
instance found that the real operative effective reason for 
dismissal was failing to give the undertaking sought. It was 
submitted that it was open to the Commission to make that 
finding. 

Further, on the question of elections, it was submitted that 
the company, after 30 November 1992, elected to affirm the 
contract, keep it on foot and give notice. 

The Second "Ground". 
As to the second ground, the following submissions were 

made. 
It was submitted that the evidence taken as a whole shows 

that industrial action was not the only unauthorised absences 
which the employer was concerned about. The submission 
was that employees were asked to give an undertaking not 
to take unauthorised absences. 

We were referred to the evidence of Mr Tference William 
Dixon (see pages 476, 479 and 497 (AB) and exhibit 
E7—page 1233 (AB)). The commitment on that evidence 
which was sought, it was submitted, was a wider commit- 
ment than one relating to strikes or stop-work meetings only 
(see page 498 (AB)). Mr Dixon said that he was worried by 
the phrase "authorised absences" in the undertaking sought 
(see page 504 (AB)). Similarly with Mr John Joseph 
Power's evidence, it was submitted (see page 253 (AB)), and 
similarly it was submitted the same had occurred in relation 
to Mr Arpad Anton Toth (see page 571 (AB)), and Mr 
Laing's own evidence at page 1014 (AB)). 

It was submitted that it was open to the Commission at 
first instance to make the finding that some employees 
considered the commitment asked was wider than not taking 
part in industrial action, and that was part of their reason for 
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not giving such an undertaking. That finding was open to 
the Commission, it was submitted, particularly having 
regard to the advantage which it enjoyed in seeing the 
witnesses. 

It was then submitted that the Commission properly drew 
a conclusion which was inescapable, namely that the form 
of the commitment required was so broad in its effect that 
at no time in the future, under no circumstances, would they 
take an unauthorised absence. The Commission found, it 
was submitted, that individuals lost their jobs because they 
could not make a commitment in some circumstances. Put 
another way, it was submitted that they could not say that 
at no time in the future would they not be absent without 
being authorised to be absent. Such a finding, it was 
submitted, was open. 

It was further submitted that what the Commission was 
saying was that the undertaking was so wide in its terms that 
it was unfair to sack people for refusing to give it, and that 
finding was plainly open to it. 

It was submitted, too, that Chappell and Others v. Times 
Newspapers Ltd and Others (op cif) was distinguishable 
because that involved an undertaking sought in the course 
of a rolling strike, which was not the case here. 

It was submitted that the employees dismissed were not 
reserving a right to breach a contract. They were being asked 
to predict what might happen in the future and to give an 
assurance as to their future conduct, and that was that under 
no circumstances at any time in the future would they take 
an unauthorised absence. 

The Commission at first instance, it was submitted, found 
unfairness because some employees were dismissed for not 
giving an undertaking when others were not asked to give 
it. It was submitted (see page 96 (AB)) that the Commission 
found that the action of the dismissed employees in refusing 
or failing to give the undertaking asked of them was not 
conduct which at law entitled the employer to terminate the 
contract or summarily dismiss them. 

Mr Le Miere also submitted that Blyth Chemicals Ltd v. 
Bushnell (op cit) applied, and that if the conduct of the 
employees in declining to give the undertaking amounted to 
no more than conduct which might arouse in the employer 
a reasonable apprehension that at some future time the 
employees might not abide by their contract of employment 
or might breach the contract, then that is not sufficient to 
entitle the employer to terminate the contract. The employ- 
ees at no time said that they would not abide by their 
contracts. In any event, this was not a matter which affected 
the decision (see Lee J in McPhee v. Minister for 
Immigration (1988) 16 ALD 77). 

There was a submission, too, that there was unfairness by 
reason of discriminatory treatment, and the Commission at 
first instance so found (see page 95 (AB)). 

The Third "Ground". 
As to the third ground, that was said to be that, because 

the employees failed to give an undertaking in the witness 
box, it was inequitable that they be reinstated. It was 
submitted that if it were found that the dismissals were 
unfair, because they declined to give such an undertaking, 
then it was hard to see how one could legitimately decline 
to reinstate them on the grounds that the employees should 
now give that undertaking. 

The submission was that the undertaking that was sought 
was put in different terms to different employees. The 
undertaking that was sought from the dismissed employees 
was also sought from the other employees who were not 
dismissed, but it was in different form from the undertaking 
sought from the majority of employees. 

Mr Le Miere distinguished Chappell and Others v. Times 
Newspapers Ltd and Others (op cit), as we have said, but 
referred to Gnatenko v. General Motors-Holden's Ltd (op 
cit), which is also authority for the proposition that 
discriminatory treatment between employees may render a 
dismissal unfair (see also Macken, McCarry and Sappideen 
"The Law of Employment" (3rd Edition) at pages 
276-277). 

Gnatenko v. General Motors-Holden's Ltd (op cit) was 
also cited to us as authority for the proposition that declining 
to give an undertaking of the sort asked for in this case was 
not a sufficient ground to refuse to exercise the discretion. 
Indeed, Stanley J said in Gnatenko v. General Motors- 
Holden's Ltd (op cit) that to seek such an undertaking was 
totally unrealistic. 

Mr Le Miere then referred to the strike of 9 December 
1992. On 9 December 1992, Mr French's period of notice 
expired, his contract of employment came to an end, and 
other employees withdrew their labour. It was submitted that 
when they took that action they had been given notice of 
dismissals, and that that dismissal was unfair in each case. 
They took action to redress an action which the Commission 
at first instance found to be unfair. It was submitted that it 
would be most unfair if the dismissals, having been found 
to be unfair, and because they took industrial action when 
the company refused to do what the Commission found, as 
it should have done, they were denied the remedy of 
reinstatement. That was considered by the Commission 
which still ordered reinstatement. 

It was submitted that if the Full Bench found that the 
Commission's discretion miscarried, it should then find that 
there was procedural unfairness, so the submission went, 
and it was also submitted that the seeking of the undertaking 
was unfair. 

Mr Buchanan's Submissions in Reply. 
Mr Buchanan submitted in reply that the essence of the 

refusal was based upon the alleged right to take industrial 
action. Thus, those employees who were dismissed, the 
minority employees who were dismissed after all other 
avenues were explored, were not prepared to perform all of 
their obligations then or subsequently. 

The company policy, too, it was submitted, was irrelevant 
(see exhibit E4, page 1230 (AB)). 

It was also submitted that Gnatenko v. General Motors- 
Holden's Ltd (op cit) was an unusual case and was unhelpful 
and that Robe was either to affirm or terminate the contract. 

Clause 6(13) of the award provides for certain events to 
occur, and what occurred here did not arise within clause 
6(13) where something had happened which may amount to 
misconduct and which required investigation. In fact, it was 
submitted that what occurred here was that there was a 
breach and there were then two alternatives, firstly to 
dismiss without notice, and then to dismiss with notice. 

It was submitted, too, that if a breach occurs, one is not 
required to dismiss summarily. It is not an affirmation of the 
contract to dismiss on notice, but simply the adoption of a 
different method of bringing the contract to an end. 

Further, it was submitted that a single day absence could 
constitute grounds for dismissal, and we were referred to 
Hall v. General Motors-Holden's Ltd 45 FLR 272 per Keely 
J. 

Next, we were taken to Chappell and Others v. Times 
Newspapers Ltd and Others (op cit) per Megarry J at pages 
491-492, where, in particular. His Lordship said:— 

' 'The general rule, of course, is that a man repudiates 
a contract if he evinces an intention not to be bound by 
it, and he affirms it if he evinces an intention to 
continue to be bound by it..." 

It was submitted that to be bound means to be fully bound, 
not to be partially bound or bound in a qualified way. Thus, 
the reinstated employees here would not regard themselves 
as bound to render service in priority over their desire to go 
on strike. In any event, it was submitted, the right of 
termination was not abused. 

Conclusions. 
The decision in this matter was of necessity a discretion- 

ary decision as that is defined in Norbis v. Norbis 65 ALR 
12. It is quite correct that it is not for the Full Bench to 
substitute its decision for that of the Commission at first 
instance, but that the Full Bench can only do so in the event 
that the Commission at first instance has erred in the 
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exercise of its discretion in accordance with those principles 
referred to in House v. The King 55 CLR 499 and repeated 
in BMP Iron Ore Ltd v. TWU 73 WA1G 529 (inter alia). 

Secondly, the principle to be applied, and which was 
applied by the Commission, is whether the dismissal, in all 
of the circumstances, was unfair, that is whether a "fair go 
all around" was not given, or, alternatively, whether what 
occurred was a harsh and oppressive exercise of the 
employer's right to dismiss (see Undercliffe Nursing Home 
v. FMWU (op cit)). What it was necessary for the 
Commission to do in deciding that question was to look at 
all of the circumstances and to act in accordance with 
s.26(l)(a) of the Act. 

Further, the question to be considered was not a question 
as to the respective legal rights of the employer, but a 
question whether the legal right of the employer had been 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right (see Undercliffe 
Nursing Home v. FMWU (op cit) at page 386 per Brinsden 
J). 

What then happened in this case? The employees had 
been given a warning of the employer's attitude of their 
absenting themselves from work by means of the "Madden 
Document" and by the letter of 30 November 1992. They 
did absent themselves on 30 November 1992 for 24 hours, 
returning on 1 December 1992. After that, the interviews of 
1 December 1992 occurred. 

There is no doubt, as the Commission at first instance 
found, that a number of employees were unable to give an 
undertaking in the terms sought of them. There is no doubt 
that a number of employees believed that they were entitled 
to withdraw their labour. It is a fact, too, that a number of 
persons who did not give an undertaking were not dismissed. 
However, only the persons who refused to give an 
undertaking as sought and who were employed in Mr 
Laing's section were dismissed. No other employee who had 
withdrawn his labour and failed to give the required 
undertaking was dismissed. 

Of course, as was submitted, when the employees 
attended the stop-work meeting on 30 November 1992 and 
then withdrew their labour for 24 hours, the employees were 
in breach of their contracts of employment with Robe. 

It is the law, too, that when one party to a contract 
commits a breach, then that party may bring the contract of 
employment to an end (see Sargent and Others v. ASL 
Developments Ltd (op cit)). 

In the case of an employment contract, the matter works 
this way. A repudiation will exist either when there is a 
breach of a condition going to the essence of the contract 
or when one of the parties to the contract has evinced an 
intention through his or her conduct, either expressly or by 
implication, no longer to be bound by the contract. Intention 
is to be judged from what the innocent party reasonably 
infers from the acts or words of the party who repudiates (see 
Loughridge v. Lavery [1969] VR 912 at 913). 

A repudiation of obligation occurs when a party to a 
contract clearly indicates an absence of readiness or 
willingness to perform his/her contractual obligations, if the 
absence of readiness or willingness satisfies the requirement 
of seriousness (see J W Carter "Breach of Contract" (1984) 
at pages 222-223 (cited by Macken, McCarry and Sappideen 
"The Law of Employment" (3rd Edition) at page 146)). 
Whether there has been a repudiation is a question of fact. 
Upon repudiation, however, the innocent party has an 
election to keep the contract on foot or to accept the 
repudiation (see Automatic Fire Sprinklers v. Watson (1946) 
72 CLR 435, Australian National Airlines Commission v. 
Robinson [1977] VR 87, Turner v. Australasian Coal and 
Shale Employees Federation (1984) 55 ALR 635 at 648, and 
Sargent and Others v. ASL Developments Ltd (op cit)). 

Plainly, a refusal to perform contractual obligations if 
sufficiently serious will suffice (see Laws v. London 
Chronicle (Indicator Newspapers) Ltd [ 1959] 1 WLR 698). 
Strike action by employees or a lock-out by an employer in 
breach of a contract will usually constitute a repudiation of 
the contract (see Chappell and Others v. Times Newspapers 
Ltd and Others (op cit) at page 502 per Lord Denning MR, 

Hall v. General Motors-Holden's Ltd (op cit), and also Re 
Federated Storemen and Packers Union of Australia, NSW 
Branch (1987) 22 IR 198 (IC of NSW)), but it may not 
always do so (see Hall v. General Motors-Holden's Ltd (op 
cit) per Keely J at pages 278-279 where he said):— 

"I should perhaps make it clear that I am not 
expressing the view that any failure to work for a few 
minutes, e.g. because of a late arrival at work, would 
normally result in the employer having the right to 
summarily dismiss the employee. It would be necessary 
to consider all of the surrounding circumstances, 
possibly including preceding events and any previous 
warnings given to the employee, in order to determine 
whether in such a case the employer had the right to 
summarily dismiss. Nor am I expressing the opinion 
that a deliberate refraining from working will necessar- 
ily and in all circumstances result in the employer being 
entitled to summarily dismiss the employee. Factors 
may exist of such a nature that in all the circumstances 
the right to summarily dismiss does not arise, for 
example, a bona fide belief in danger to life arising 
from the proposed work. Nor am I expressing opinion 
as to whether an employer has the right to summarily 
dismiss employees who are on strike for a very short 
time (a period of one hour or half an hour was discussed 
in argument) where that period is specified in advance 
to the employer. It may be that the right to summarily 
dismiss would exist in such a case, but it is unnecessary 
for me to express an opinion on that question." 

Interestingly, Latham v. Singleton [1981] 2 NSWLR 843 
at 861-862 per Nagle J is authority for the proposition that 
there would be no breach of contract if strike notice at least 
as long as the notice required to terminate the contract was 
given. 

Obviously, too, a case where an employee refuses to work 
where conditions are unsafe is neither a breach of contract 
or a strike (see Attorney General v. Whiteman (1912) 11 AR 
137) (but in this State the effects of the Occupational Health, 
Safety and Welfare Act would have to be considered). 

In some cases work to rule campaigns or selective work 
hours involving a wilful refusal to carry out the full range 
of duties, if it is sufficiently serious, will amount to a 
repudiation justifying dismissal (see Welboum and Others 
v. Australian Postal Commission [1984] VR 257 at 268). Of 
course, the length of the absence from work would be 
germane to the question of whether there was repudiation 
of the contract. Hence, not every "strike", so called, or 
industrial action could be said to constitute a repudiation of 
the contract of employment. 

Further, every dismissal for "strike" action, even if 
justified at law, may still be the subject of an application 
alleging that the dismissal was unfair, and requiring the 
Commission to have regard to all of the relevant considera- 
tions and circumstances relating to each dismissed em- 
ployee, including his/her work record, whether that person 
will find alternative employment, and the financial and 
social consequences of the dismissal (see RR1A v. CMEU 
69 WAIG 1027 and Gregory v. Philip Morris 80 ALR 455 
at 471 per Wilcox and Ryan JJ). 

It was, of course, the case here that the appellant was of 
opinion that there was a serious breach of contract, because, 
having been warned, the employees still withdrew their 
labour on 30 November 1992. As a result. Robe's case was 
that this was a repudiatory breach entitling the employer to 
terminate the contract. It was the respondents' case that it 
was not repudiatory and entitling them to terminate the 
contract. 

However, the question was not whether this was a 
wrongful dismissal, but whether it was unfair. 

In our opinion, the absenting of themselves on 30 
November 1992 by the employees, on the authorities, 
represented a breach of their contracts in that it constituted 
a refusal to perform them in the face of warnings that a 
serious view of these matters were taken by Robe. In other 
words, what occurred on this occasion was the evincing of 
an intention not to be bound by the terms of the contract in 
the terms of Adami v. Maison De Luxe Ltd (1924) 35 CLR 
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143. In saying that, we are not at all persuaded that every 
withdrawal of labour by an employee is in breach of his/her 
contract. It is our opinion, in this day and age conceivable 
that a proper term to be implied into a contract enables an 
employee, who is inequitably treated, to withdraw his/her 
labour in certain circumstances until or to enable the 
remedying of the inequity. Indeed, Macken J in Re Maitland 
Abattoir Pty Ltd (unreported), delivered 26 March 1986, but 
cited in Maitland Abattoir Pty Ltd v. Adams and Others 
[1987] 23 IR 49 per Bauer J, held that, normally, industrial 
disputation involving strike or other conduct would not 
constitute misconduct, unless the demands were industrially 
unreasonable such as would occur if the purpose of the 
action was to frustrate the employer's operations rather than 
to achieve some reasonable industrial demand. However, 
that matter was not before us, and we make no finding. 

Suffice it to say that not every withdrawal of labour can 
be a breach of contract or a strike. We have already 
instanced a refusal to work where a person is in danger (see, 
too, the limited immunity for industrial action which now 
exists because of Part 6 of the Workplace Agreements Act 
1993). 

Once it was the case, namely that there was a breach 
justifying dismissal, Robe had a right of election whether 
to terminate the contract or to keep it on foot Robe did not 
summarily dismiss the employees. That much is clear, at 
least in terms of time. However, Robe had to make its 
election within a reasonable time, otherwise there might 
plainly be an inference drawable that the employer had 
elected to keep the contract on foot. Once there was an act 
of repudiation by the employees, the employer had to accept 
the breach or dismiss. 

It is interesting that neither party sought to submit that 
what applied was the well known employment law concept 
of condonation rather than election (see McCasker v. 
Darling Downs Co-Operative Bacon Association Ltd 25 IR 
107 per Ryan J at page 114). That doctrine is best expressed 
in Australasian Transport Officers' Association v. Depart- 
ment of Motor Transport 25 IR 235 at 244 per Macken J:— 

"The doctrine of condonation has always formed a 
part of the law applied by the NSW Industrial 
Commission. It was defined by Cook J in the following 
terms: 

"Where an employer with a full knowledge of 
an act amounting to misconduct justifying sum- 
mary dismissal does not exercise the right which 
he thereby possesses but elects to treat the contract 
as still subsisting he is regarded in law as having 
waived the right of summary dismissal for that 
offence or of having 'condoned' that offence so 
that he cannot, in an action for wrongful dismissal 
based on misconduct, rely upon an offence which 
he has waived as justification for his action." 
[1967] AR (NSW) 16." 

Robe's case was that it was considering how to exercise 
its right of election, and having considered it upon obtaining 
necessary information from its employees, it then termi- 
nated the contracts. It did so for breach. 

What occurred was that the employees, having been 
absent from work on 30 November 1992, returned to work 
on 1 December 1992 when they were interviewed. Those 
who were unwilling to give the undertaking sought were 
then sent home on 24 hours paid leave before being 
re-interviewed on 2 December 1992 and given 38 hours 
notice. It was that notice which Mr Buchanan submitted was 
the result of the election process which, as we understand 
his submission, was only completed after the interview 
process was completed. 

It was, however, the respondents' case that Robe had 
elected not to terminate for breach, but to keep the contracts 
on foot, and, in fact, that Robe did not elect to terminate for 
breach, because if it had done so, the contracts would then 
have ended. 

Mr Le Miere's submission was, however, that the 
company elected to keep the contract on foot and to 
terminate it by notice, rather than to summarily dismiss for 

misconduct. In our opinion, the latter is what occurred. 
Alternatively, of course, there was a condonation of the 
action by the employees of 30 November 1992. 

After their absence from work, the employees all returned 
on 1 December 1992. They were interviewed and asked to 
give an undertaking to comply with their contracts and to 
take no unauthorised absences, but only to be absent insofar 
as the award allowed it. The undertaking was not restricted 
to "strike action", but sought a wide and general 
undertaking, the terms of which have already been can- 
vassed supra and were the subject of the Commission's 
finding. In fact, some employees who did not give it were 
not dismissed (as we have said). No-one was dismissed from 
any area other than Mr Laing's. Only one group of 
employees was required to give an undertaking, and having 
refused to give it, were then given 24 hours to think it over. 
Accordingly, it was open to find that Robe had made its 
election or condoned the action taken. It elected not to 
terminate the contracts of employment of most of its 
employees who had committed the breach complained of. 
It had allowed others 24 hours paid leave to re-consider, and 
those who gave undertakings continued their employment. 
Those who did not were then given 38 hours notice in 
accordance with the award. Some who did not give 
undertakings were sent back to work and not dismissed. 

Mr Laing said in evidence that persons who were 
interviewed were told that they would have their employ- 
ment terminated if they did not give the undertaking. True 
it is, too, that the undertakings were much wider than the 
breach committed. They were blanket undertakings. In other 
words, the breach was not the determining factor as to the 
width of the undertaking sought. If it were, of course, all of 
those who failed to give the undertaking would have been 
dismissed. Robe plainly elected to keep the contract on foot 
and terminate it on notice if the undertakings sought were 
not given. Indeed, too, by its actions, it condoned the 
misconduct 

It was the respondents' case, and the Commission at first 
instance found, that the dismissed employees were dis- 
missed because they refused to give the undertaking sought 
of them. This is what was submitted to be the operative 
reason. The real and effective reason for the dismissal was 
the refusal to give the required undertaking. It was never said 
that the giving of the undertaking was an opportunity for 
them to redeem their unlawful conduct. If they were being 
dismissed for misconduct that was never plainly given as a 
reason. One would have expected that that would have been 
given as the reason if it was the reason for dismissal. Further, 
most employees who were absent on 30 November 1992 
were not dismissed at all. Some who did not give the 
undertaking were not dismissed. Indeed, there was a whole 
row of intervening events; interviews, undertakings sought, 
the return to work of those who gave the undertakings, the 
suspension on pay of others, and more interviews. Indeed, 
some who gave undertakings after being given 38 hours 
notice were retained in employment. The interview was 
crucial, but the instrument of termination was termination 
on notice following the refusal to give the undertaking 
required. 

The Commission at first instance was entitled then to find 
that the failure to give the undertaking sought was the reason 
for the dismissals. 

We would also add this. Even if the dismissals did occur 
for the absences of employees on 30 November 1992, we 
are not persuaded that if one had regard to all of the 
circumstances, examples of which we have given above, the 
dismissals would be fair. 

We then tum to the second "ground". That turned on the 
nature of the undertaking sought and refused to be given. 
First of all the undertaking, as we have said, was couched 
in very wide terms. It encompassed absences for reasons 
much wider than industrial action. We were taken to Mr 
Dixon's evidence and exhibit E7 (see pages 476, 479 and 
497 (AB), as well as the evidence of Mr Power (page 253 
(AB)), Mr Toth (page 571 (AB)), and Mr Laing (page 1014 
(AB))). 



Mr Buchanan submitted that the refusal to give the 
undertaking constituted a breach of the contract. However, 
our attention was drawn to no express term which required 
that such an undertaking be given, and no submission was 
made that it constituted a breach of any implied term. 

Of course, a person can indicate by words whether in 
response to questions or not that he/she does not intend to 
be bound by his/her contract for the future. In that situation, 
the innocent party is not bound to wait for the actual breach 
to occur, but can accept the "anticipatory breach" and 
terminate the contract (see Greig and Davis "The Law of 
Contract" at pages 1198-1199). 

Certainly, if an employee indicates unequivocally that he 
will not perform his contract in future, the employer would 
appear legally justified in dismissing him. However, there 
can be no actual breach of a contract by reason of 
non-performance as long as the time for performance has not 
arrived (see Frost v. Knight (1872) LR 7 Ex 111 at 114). 
Mere apprehension that an employee will do something in 
the future to break his contract will not justify dismissal; 
there must be an actual repugnance between his acts and the 
employment relationship (see Blyth Chemicals Ltd v. 
Bushnell (op cit)). 

There is conflicting authority as to whether a party is 
bound before the time for performance to say definitely 
whether he/she intends to fulfil his/her contract. Ripley v. 
McClure (1849) 4 Exch 345 says that a party is not, but Lord 
Denning MR in Chappell and Others v. Times Newspapers 
Ltd and Others (op cit) held otherwise. G J McCarry in "The 
Employee's Right to Silence" 57 ALJ 607 canvasses this 
question and deals with a number of cases including 
Chappell and Others v. Times Newspapers Ltd and Others 
(op cit), Australian National Airlines Commission v. 
Robinson (op cit), and others. We have read those cases and 
we agree with the learned authors conclusion and his 
reasoning. That is (see page 612):— 

"An employee is not obliged to answer hypothetical 
questions about his future intentions with respect to his 
conduct or his employment, and an employer's mere 
apprehension about the employee's future intentions 
will not justify dismissal of the employee. It will at 
times be difficult to distinguish between a question 
about a hypothetical situation and a request to perform 
some present action. If the request to do something in 
the present is lawful and within the scope of the 
employee's contract he must comply with it. 

A refusal to state his future intentions or give 
undertakings may make it impossible for the employee 
to secure an injunction against the employer, or to sue 
him for damages if the employer allegedly acts in 
breach of the employment contract." 

In this case, the employer had no right, as a matter of law, 
to require the undertaking it sought to be given at all. It 
followed, too, that it was quite unfair to require the 
undertaking which was sweepingly wide and encompassed, 
as Mr Laing said in evidence, "the unanticipatable" and 
which was far wider than the breach to which it was said 
to relate. The undertaking had all of the breadth which the 
Commission found to be a vice. In any event, it was an 
undertaking which, as a matter of law, also, there was no 
right to attempt to exact. 

There was ample evidence, too, that some employees felt 
themselves unable to give an undertaking because they did 
not know what would happen in the future. The Commission 
at first instance cited as an example of the width of the 
undertaking the case of Mr Chumside who was called away 
on tribal business as an example of the sort of absences 
which can occur. 

It was, in the circumstances, open to the Commission to 
find, as it clearly did, that the form of commitment required 
was so broad in effect that no unauthorised absence in any 
circumstances could be taken if the undertaking were given. 
The Commission was entitled, too, to find that the 
employees dismissed were dismissed because they declined 
to give the undertaking sought. The alleged breach of 
contract on 30 November 1992 was not the reason. 

If any more were needed to support that view, the 
evidence was clear that even after the notice of termination 
was given it was open to employees to continue their 
employment or to be re-employed if they gave the 
undertaking and some did. 

In our opinion, Chappell and Others v. Times Newspapers 
Ltd and Others (op cit) is distinguishable because the 
undertaking there was sought in the course of a rolling strike 
and not when there was no basis at law for seeking it in the 
face of unanticipatable events, as was the case here. In this 
case, employees were being required, as a number intimated, 
to predict the future. At no time in this case was there a 
specific assertion that employees would not abide by their 
contracts. 

In the end, the Commission at first instance was entitled 
to hold that the undertaking was so wide in its terms that 
it was unfair to dismiss its employees for refusing to give 
it. That finding was plainly open to it. Further, it was an 
undertaking which, as a matter of law, the employees could 
not be compelled to give. 

We have already referred to Blyth Chemicals Ltd v. 
Bushnell (op cit) and the principle to be extracted from it 
that a mere apprehension that an employee will do 
something in the future to break his contract will not justify 
dismissal. That was applicable here. 

There was one other matter, too, Mr Le Miere submitted 
that, in that some employees were dismissed for not giving 
the undertaking and others were not who did not give it, then 
this was discriminatory treatment and rendered the dismiss- 
als as unfair. Gnatenko v. General Motors-Holden's Ltd (op 
cit) is authority for the proposition that that sort of treatment 
may render a dismissal as unfair. We respectfully agree (see 
also RRIA v. CMEU 73 WAIG 31 at 38 (FB)). What 
occurred in that respect was plainly unfair, as the Commis- 
sion found. Further, some employees were, as the Commis- 
sion found, asked to give a different undertaking from 
others, which added to the unfairness. 

Next, it was submitted by Mr Buchanan that the 
employees' organisations had not come to equity with 
"clean hands" because they declined to give an undertaking 
not to go on strike or to breach their contract when in the 
witness box. Hence, so the submission went, it was 
inequitable that they be reinstated. 

In our opinion, those submissions founder on the 
undertaking which they should not have been required to 
give as a matter of law or of fairness. It takes the matter no 
further to find that, because they continued not to give an 
undertaking, which they were not required to give at law or 
as a matter of fairness, that they should be denied the only 
substantial remedy available for a person unfairly dismissed, 
namely reinstatement. To so find would in itself be contrary 
to equity, good conscience and the substantial merits of the 
case. 

Some reference was made by Mr Buchanan and Mr Le 
Miere to a further strike on 9 December 1992 which 
occurred when Mr French's notice of dismissal expired. This 
apparently involved a number of employees and occurred 
because Mr French was dismissed. On the one hand, this was 
said to represent a further breach of contract, which it was. 
On the other hand, Mr Le Miere submitted that, since this 
latter breach occurred as a result of the unfair dismissal of 
Mr French, the subject of this application, it would be quite 
unfair to say that that should prevent reinstatement. The 
unfairness lies in Mr French and others being dismissed for 
refusing to sign the undertaking which we have already 
categorised. In the circumstances, it would be entirely unfair 
to use that to deprive the employees of the proper remedy 
of reinstatement. 

There was mention of Mr Edwards' submissions early on 
in these proceedings, but what he said did not reflect the case 
which was the subject of evidence, as Mr Le Miere 
submitted. In any event, to bind the respondents to those 
submissions to their detriment would be to have undue 
regard to technicality and legal form, in this case. 

The Commission's discretion did not miscarry. In 
particular, it was open to it to find that the dismissals were 
unfair and to order reinstatement 
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For those reasons, the appeal is not made out and will be 
dismissed. 

Order accordingly 
Appearances: MrR.J. Buchanan QC and with him Mr H.J. 

Dixon (of Counsel) on behalf of the appellant. 
Mr R.L. Le Miere (of Counsel) on behalf of the 

respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robe River Iron Associates 

(Appellant) 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
(Respondents). 

No. 1030 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 December 1993. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 30th day of August 1993 and the 6th day of 
September 1993, and having heard Mr R.J. Buchanan QC 
and with him Mr H.J. Dixon (of Counsel) on behalf of the 
appellant and Mr R.L. Le Miere (of Counsel) on behalf of 
the respondents, and the Full Bench having reserved its 
decision on the matter, and reasons for decision being 
delivered on the 17th day of December 1993 wherein it was 
found that the appeal should be dismissed, it is this day, the 
17th day of December 1993, ordered that appeal No. 1030 
of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jason Industries Ltd 

(Appellant) 
and 

Forest Products, Furnishing and Allied Industries, Industrial 
Union of Workers, WA Branch. 

(Respondent) 
No 1103 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER C.B. PARKS. 

22 December 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission 
at first instance, constituted by a single Commissioner, 
which was delivered in the form of an order on 16 July 1993. 
Formal parts omitted, the order reads as follows (see page 
5 of the appeal book (hereinafter referred to as "AB")):— 

"1. That Mr W. Fenlon shall be re-employed by the 
respondent provided he recommences employ- 
ment on Monday the 19th day of July, 1993 at the 
normal start time; and 

2. That Mr W. Fenlon is to be paid his usual wages 
from the date of his dismissal to the date of 
recommencement of employment; and 

3. That for the purposes of all other award entitle- 
ments, Mr W. Fenlon's employment is to be 
deemed continuous from the date of his dismissal 
to the date of re-employment." 

The order was made after the hearing and determination 
of an application by the respondent organisation (hereinafter 
referred to as "the union"). The application, brought under 
s.44 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), alleged that Mr 
Walter Fenlon, who had been employed by Jason Furniture 
in its furniture manufacturing division, was unfairly dis- 
missed on 19 March 1993. The remedy sought was 
reinstatement with full continuity of employment and 
entitlements and with full payment of wages from the time 
of termination until reinstatement. 

It is against that decision that this appeal is brought by 
the appellant employer under s.49 of the Act. 

Background and Evidence. 
We will now turn to the background of this matter and 

the evidence given. 
Jason Furniture is a division of the appellant employer 

and is involved with the manufacture of chairs. On 19 March 
1993, 42 employees were dismissed because they were 
redundant. One of those was Mr Walter Fenlon, the subject 
of this application. The company had been suffering 
substantial financial losses for 16 months, according to the 
evidence of Mr Michael John Anthony Richards, the 
Manufacturing Manager. The total financial loss of the 
company, on Mr Richards' evidence, was $766,000 for 31 
March 1993, based on a turnover of approximately $12 
million. As a result, he was asked to consider putting a brief 
list of names together to reduce the business in the light of 
poor sales in the furniture trade in general in Australia. He 
compiled a list and asked his Production Controller to give 
him a list of 22 people. He had the list on 5 February 1993 
and reviewed it with his Finance Manager and General 
Manager on 8 February 1993, and, in any event, as a result 
of the process, the list became 48, later reduced to 42. Within 
the previous 12 months or so there had been other 
retrenchments. The selection of those who were to be 
dismissed on the shop floor was made by the leading hands, 
the supervisors, and Mr Richards. Some days before the 
dismissals there was a staff meeting and there was mention 
of this matter to union representatives also. At no time, Mr 
Richards said, was Mr Fenlon's dismissal discussed with 
him by representatives of the union. 

Mr Fenlon was employed in the foam division, but both 
his evidence and the other evidence was that he had been 
employed in a number of areas of a period of 13 years by 
the respondent. 

On this occasion, 25% of the workforce were dismissed, 
and Mr Richards' evidence was that they were not just from 
the shop floor, but from the sales area and the administrative 
area, and, indeed, that there were two from the management 
area. Mr Richards' evidence was that when you are losing 
25% of your workforce some very good people will be asked 
to leave. What they did was retain the skills which they 
thought were essential for the survival of the business, and 
he made a decision based on the fact that he had a team of 
leading hands and supervisors, who were, for the first time 
in somewhat over 30 years at Jason Furniture, appointed to 
their positions on the sole criteria of their skill and their 
knowledge in the furniture trade, both in Australia and 
internationally. He took their advice and acted on it. 

Before Mr Fenlon's retrenchment, there were 11 people 
in his section, and afterwards seven remained. It was agreed 
on the evidence that he had a length of service greater than 
others in the section. Three people there had only one years 
service. Mr Fenlon's prime function was within the foam 
section where he was involved in dealing with the backs of 
chairs. No consideration was given to his length of service, 
or that he was the sole bread winner. 



Mr Richards said that in retrospect that what had occurred 
in this case could have been done differently, particularly 
in the way in which Mr Fenlon was terminated. There was 
no complaint to him by Mr Fenlon's supervisor about his 
work. 

There was evidence from Mr Steven John Yeomans, a 
leading hand, who had been employed with Jasons on 23 
March 1992. On the evidence, he was one of only three 
tradesmen employed in Jason Furniture. Mr Fenlon's work 
was glueing foam on the backs of backrests and putting felt 
on the backs of chairs. Mr Yeomans said that it was not a 
hard task. When Mr Richards asked him what "adjustments 
could be made" to personnel in the section, he told him that 
four people in the section could be got rid of so that they 
could run at a production of 90 chairs a day. There were then 
various names given to him by Mr Richards, and Mr 
Yeomans reviewed the list. He timed people without their 
knowledge to measure their productivity, and Mr Fenlon 
was the least productive of the persons in the division. He 
also said in evidence that Mr Fenlon tended to leave his 
bench for reasons which Mr Yeomans did not know. He said 
that Mr Fenlon averaged 100 backs a day, and another 
person now does 70 per day with two to three hours to spare 
for other duties. His performance was good. He did a fine 
job, but they were in the stage of now changing designs and 
had to have a classier product, and Mr Fenlon's work in this 
regard was not up to scratch. That was basically the bottom 
line. There were quite a few times when he was never at his 
bench, and in the classy furniture area his performance was 
below average. Put shortly, Mr Fenlon had difficulty 
meeting the new standard that had come in. He said that Mr 
Fenlon was, of course, the shop steward, but his leaving his 
bench when he did so should have been reported to Mr 
Yeomans as the leading hand. Mr Yeomans never discussed 
this with Mr Fenlon, however, and there was no discussion 
of the question of Mr Fenlon's transfer to another area. The 
question was whether Mr Fenlon could show that he could 
do the job better than someone else. 

There was evidence from Mr Edwin Walter Hutchinson, 
an organiser with the union. He had occasion to visit Jason 
Furniture many times over a period of four or five years. He 
was told by Mr Richards by telephone on Thursday, 18 
March 1993 that there was a development out there which 
needed the union to be there the following day. Mr 
Hutchinson said this (see page 79 (AB)):— 

"They had set this philosophy and Mr Richards told 
me over and over again that he, in discussions with his 
leading hands, had decided on who was to go and who 
was not to based on this philosophy, this new dawn 
approach." 

He did not contact the company about Mr Fenlon after 
that gentleman's dismissal. 

There was evidence from Mr Walter Fenlon who was 
employed at Jason Industries for 13 1/2 years. At the time 
of dismissal, he was employed in the foam fabrication 
section, he said. When he was first employed at Jason 
Industries, he was initially employed in the dispatch area, 
generally handling cartons and helping to load trucks. Then 
he went to upholstering mainframes. He worked in that area 
for 10 years. He was involved in the cushion construction 
of the chair, as well. He worked in the woodwork 
department, the seat department, the metal frame depart- 
ment, and performed various other duties. He had had a wide 
range of experience with Jason Industries operations. He 
was also shop steward and health and safety representative. 
People often approached him to talk about health and safety 
issues (see page 88 (AB)), and he was invariably on 
occasions taken out of the work area. He thought that a Mr 
Chee was his leading hand and would report to him if he had 
to leave the work area (see page 90 (AB)). He had to leave 
his work bench to go to the toilet some times; sometimes 
he had to leave as part of his duties as health and safety 
representative; and sometimes he had to leave his bench to 
collect work materials. 

In the production of a new chair everyone was in a 
learning process. Mr Fenlon worked on it for only one and 
a half days. Mr Yeomans said that he could not be trained 
to produce new chairs, but Mr Fenlon said that improvisa- 
tion and change of designs was a continuing process. 

He gave evidence about the work being done by those 
persons who remained in his section when he became 
redundant. The only job which he would have reservations 
about doing would be Mr Long's job, that is in his section. 
He said that he would not be able to do Mr Chee's job as 
competently as Mr Chee, or Mr Yeomans' job as compe- 
tently as Mr Yeomans, but of the other seven people who 
remained in the section he gave evidence that he could do 
the job of any one of those persons. 

Mr Brian Matthews, the General Manager, addressed 
employees about a week prior to the redundancy taking 
place (see pages 96-97 (AB)). 

Mr Fenlon first became aware that he was going to be 
dismissed on Friday, 19 March 1993 when he was told that 
he was wanted in resection quickly, and Mr Hutchinson was 
there and Mr Richards then came alongitude. 

Mr Fenlon denied wandering around the factory. 
He said that he was as competent as the others left in the 

section and could do what they could do. This was an 
opinion he maintained in cross-examination. 

There was also evidence from Mr Michael Lourey. He 
referred to a meeting of union members who had been made 
redundant which occurred two weeks after the dismissal at 
the union offices. Until recently, he said that no tradesper- 
sons had been employed at Jason Industries, only semi- 
skilled people. He said that, in upholstery, Mr Fenlon 
worked on the main part of the chair, a critical job and a 
difficult job. It is clear that no other dismissed employee 
wished to take action as Mr Fenlon had. 

Findings of the Commission at First Instance. 

The Commission at first instance made the following 
findings:— 

(1) It was accepted by the parties in the Commission 
that the dismissal was brought about by reasons 
of redundancy. 

(2) Given the facts and circumstances, the applicable 
principles were those set out by the Industrial 
Appeal Court in AMWSU and Another v. Austra- 
lian Ship Building Industries (WA) Pty Ltd 67 
WA1G 733 (the ASI Case). 

(3) Mr Fenlon's length of service was at least twice 
that of those employees retained. 

(4) Production of the new "motion" chairs appar- 
ently commenced the day before Mr Fenlon was 
terminated, but the decision as to Mr Fenlon's 
redundancy appears to have been finalised before 
that time. 

(5) Only one day to become proficient with a new 
product seemed to the Commission, in Mr 
Fenlon's case, to be unfair, having regard to his 
experience over the 13 1/2 years of his unblem- 
ished service in the different sections of the 
appellant's operations where he always performed 
to the required standard on the evidence given. 

(6) The Commission did not consider one surrepti- 
tious timing of Mr Fenlon carrying out one 
process to be fair in the circumstances as 
determining that Mr Fenlon should be made 
redundant. 

(7) The comparison made with the development 
team's quality standard after only one attempt at 
the task was unrealistic. 

(8) The Commission found the selection of Mr Fenlon 
for redundancy unfair and his dismissal was unfair 
due to the above considerations. 

14429—2 



Submissions and Conclusions. 
The grounds of appeal in this matter are as follows (see 

pages 2 and 2A (AB)):— 
"(1) The Senior Commissioner erred in that having 

identified the principles to determine the matter, 
the Senior Commissioner failed to apply them in 
coming to his decision. 

(2) Notwithstanding (1) above the Senior Commis- 
sioner erred in the exercise of the Commissions 
discretion in that the Senior Commissioner substi- 
tuted his decision for that of the Appellant without 
any basis. 

Relief Sought. 
The Appellant seeks an Order of the Full Bench 

upholding the appeal and quashing the decision of the 
Senior Commissioner in Matter No. CR136 of 1993." 

The decision made was a discretionary decision as that 
is defined in Norbis v. Norbis 65 ALR 12, and the discretion 
is alleged to have miscarried by those grounds of appeal. We 
do not want it to be thought that the Full Bench has ever said 
(at least in the last five years) (and it does not say so in this 
case) that findings made before the final decision in such a 
case as this were necessarily discretionary. Findings of fact 
are not. However, the finding whether the dismissal is unfair 
or not plainly is, and always is, a discretionary decision. 

The principles which apply are those set out in House v. 
The King 55 CLR 499, and recently applied in judgments 
of the Industrial Appeal Court ((eg) BHP Iron Ore Ltd v. 
TWU 73 WAIG 529). 

Put shortly, it is for the appellant to establish that the 
discretion miscarried in the manner set out in House v. The 
King (op cit), as applied in this jurisdiction, and not for the 
Full Bench to substitute its decision for that of the decision 
at first instance, unless there has been an error in the exercise 
of the jurisdiction. 

Mr Daly, who appeared for the respondent union, 
acknowledged at first instance, whilst urging the Commis- 
sion to place weight on the length of service which Mr 
Fenlon had, that that was not a final determinant (see page 
140 (AB)). Mr Daly said:— 

"All I say is that when you look at it, you look at 
the comparative test then look at the other issues—look 
at his age, look at his length of service, look at his sick 
record, look at his performance in the company and his 
general attitude and if at the end of the day, as I said, 
it comes to a lineball decision then they become 
significant in your decision as to whether or not his 
dismissal was unfair in comparison to others." 

The applicant's case at first instance was that Mr Fenlon 
was unfairly dismissed. The onus was on the applicant to 
prove those facts, upon the balance of probabilities, upon 
which it could establish its case that Mr Fenlon was unfairly 
dismissed. 

It was the case for the appellant employer that the 
Commission at first instance was required to find that the 
dismissal occurred due to a redundancy situation, and then 
to determine, in accordance with s.26(l)(a) of the Act, as a 
matter of discretion, whether the dismissal was unfair. 

The Commission at first instance, it was then submitted, 
having found that there was a redundancy, was boppfj fo 
apply the ASI Case (op cit). It was submitted tbaf f|ie 
Commission at first instance was bound to adopt and follow 
the ratio of that decision, which was that in a redundancy 
situation, where a person is made redundant and disrnjssed 
and alleges that the dismissal was unfair, then jf is 
incumbent on that person to demonstrate that someone pise 
or some other people ought to have been selected jpr 
redundancy before that individual. (Of course, that principle 
would not be confined in either respect to one individual 
only). The submission was that, although the Commission 
did have regard and cognisance of that case, it did not 
correctly apply it. " 

Mr Brunner, who appeared for the appellant, submltfed 
that the findings that production of the new "motion" chairs 
commenced the day before Mr Fenlon was dismissed aijfj 
after the decision was made to dismiss him was not opetj. 

As well as that finding, it was submitted that another 
finding made was that Mr Fenlon had 13 1/2 years of 
unblemished service in the different sections of the 
appellant's operations, and had always performed to the 
required standard. It was submitted that those findings were 
at odds with the task that was before the Commission at first 
instance, which was the comparative test laid down in the 
ASI Case (op cit). For those principles to be properly 
applied, the Commission had to find that Mr Fenlon had 
been treated differently from those employees whom the 
appellant retained in terms of the criteria utilised in the 
selection process and the procedure adopted in giving effect 
to the dismissals. 

It was submitted that the Commission ought to have found 
that one or more other employees still in the employ of the 
appellant was more suitable for dismissal than Mr Fenlon, 
given the criteria utilised by the company. He ought to have 
found that Mr Fenlon was less suitable for dismissal than 
that other employee or employees. To make such findings, 
it was submitted, there ought to be evidence before the 
Commission on which to make such findings, but no such 
findings were made. 

Mr Brunner submitted that the evidence was that Mr 
Fenlon was capable of performing various functions in the 
foam department, and that was never in dispute.. The only 
other evidence, it was submitted, was Mr Fenlon's that he 
was (see page 96 (AB)) capable of doing the job equally as 
well as the others. (We have already referred to his 
cross-examinations (see pages 106-107 (AB)) which was 
referred to, too, by Mr Brunner). 

The submission therefore was that there was no evidence 
to suggest that Mr Fenlon was treated differently from other 
employees. It was submitted, too, that the Commission had 
overlooked a portion of Mr Richards' evidence which dealt 
with the employees' length of service (see pages 50-51 
(AB)). 

It was submitted that it was open to the Commission to 
conclude from that, although it did not so conclude, that the 
appellant, even if it did not use the length of service of its 
employees as a specific criterion for selection for redun- 
dancy, was certainly aware of the length of service of its 
employees. 

It was submitted that the reason given by Mr Richards was 
that they retained those skills which they felt were essential 
for the survival of the business. 

It was also submitted that, in essence, the respondent 
organisation's case was really based on a plea to the 
Commission at first instance that the appellant should have 
given serious consideration to the fact of length of service. 
The submission was that there was no legal obligation on 
it so to do. 

The Full Bench was taken (see page 15 of the transcript 
on appeal) to what Brinsden J said in the ASI Case (op cit) 
at pages 734-735 respectively. Brinsden J said at page 
734:— 

"Where the ground for dismissal is redundancy it 
would be expected that the burden of establishing that 
ground would lie upon the employer but having 
discharged that burden it would be up to the employee 
or the union acting on his behalf to discharge the 
burden that the exercise of the employer's right of 
dismissal had been exercised harshly or oppressively 
against the particular employee as to amount to an 
abuse of that right, bearing in mind of course the 
provisions of section 26(1) of the Act that in the 
exercise of its jurisdiction the Commission shall act 
according to equity, good conscience, and the substan- 
tial merits of the case without regard to technicalities 
or legal forms." 

At page 738, Olney J said:— 
"Length of service may in some cases be a relevant 

factor and indeed in some cases be the decisive factor 
but for the Commission to apply the concept of last on, 
first off without considering the substantial merits of 
the case would be to abrogate its statutory responsibil- 
ity and would itself amount to an error in law." 



It was submitted that there was nothing in that case which 
required that the length of service be taken into considera- 
tion. However, it is fair to observe that that is not what Olney 
J said. Length of service may in some cases be a relevant 
factor, he said. Indeed, in some cases, it might be the 
deciding factor. What he did say is that the Commission was 
not absolved from considering the substantial merits of the 
case by having regard to the last on first off principle. 

As to Brinsden J, he made it quite clear that the 
Commission's duty lay in applying s.26 of the Act and 
deciding whether the exercise of the employer's right of 
dismissal had been exercised harshly or oppressively against 
the particular employee so as to amount to an abuse of that 
right. 

It is plain that what Mr Brunner called the comparison test 
may well form part of the consideration of whether the 
employer has acted harshly or oppressively against a 
particular employee. As to whether that is the sole and 
absolute test, that is another matter, and we will turn to that 
question later in these reasons. 

There was, indeed, in any event, no argument that the last 
on first off rule applied in this case. 

No finding, it was submitted, was made as to the fairness 
of the criteria applied by the appellant in selecting persons 
for redundancy, but at least by implication by reference to 
the length of service and experience of Mr Fenlon, it might 
be said that such a finding was made. 

It was also submitted that no finding was made as to why 
Mr Fenlon's dismissal was unfair as compared with the 
other employees. In other words, the respondent organisa- 
tion, it was submitted, had to establish that someone else 
ought to have been dismissed in lieu of Mr Fenlon, and the 
Commission had to find that someone else could have been 
dismissed in lieu of Mr Fenlon, and none of these things 
occurred. 

There were then a number of submissions made by Mr 
Brunner in relation to ground (2) of the appeal. It was 
submitted that the Commission at first instance had erred by 
substituting its own opinion for that of the employer and the 
selection of those made redundant. It was submitted that it 
was for the appellant, as the employer, to decide what it 
would use by way of criteria to determine which individuals 
were to be made redundant. There were such criteria, and 
the Commission did not find that the criteria applied were 
wrong. 

We were referred to the dictum of Brinsden J in 
Undercliffe Nursing Home v. FMWU 65 WAIG 385 at 386 
as to the test of unfairness, which appears to have been, at 
least to some extent, paraphrased in the ASI Case {op cit). 

The Commission, it was submitted, without making a 
finding that the appellant was wrong in not considering the 
length of Mr Fenlon's service, clearly substituted his own 
decision. 

As we have indicated, Mr Daly did not dispute that there 
was a redundancy. However, he submitted that while the 
comparative test existed, it was not the only test. Mr Daly's 
submission was that the Commission at first instance did 
take into consideration a comparison between Mr Fenlon 
and others. 

It was submitted, too, that the Commission had made its 
finding in part on the respondent's case that Mr Fenlon had 
13 1/2 years in service and in various areas of the factory. 
Further, the Commission found that the work performance 
of Mr Fenlon was unblemished and determined on a 
comparison with other employees that he was unfairly 
terminated. 

It was submitted that it was open to the Commission, too, 
to find that the reasons given for Mr Fenlon's dismissal were 
not, in fact, the reasons which were reasonably open, and 
were in that sense clearly evidence of unfairness. 

Mr Daly quoted at page 20 of the transcript on appeal the 
criterion applied in selecting who would go and who would 
stay. 

Mr Daly then referred us to Mr Yeomans' evidence which 
was that Mr Fenlon gave a poor performance in his work on 
the "motion" only chair, that he tended to leave his bench, 
and that he did not know how to do anything else in the foam 
section. The unchallenged evidence, it was submitted, was 
that the "motion" only chair was produced only on the 
Thursday before Mr Fenlon's dismissal the next day, and it 
was open to conclude that there was a decision to dismiss 
him prior to any consideration of the "motion" only chair 
test. 

Mr Fenlon's evidence, it was submitted, was unchal- 
lenged. It was submitted, too, that Mr Fenlon explained his 
absences from his work bench and said, again unchallenged, 
that he was able to perform a number of functions in the 
foam section. 

The evidence of Mr Richards as to his knowledge of Mr 
Fenlon's abilities throughout the factory was sketchy, it was 
submitted. It followed, too, it was submitted, that if they 
wanted the most adaptable and efficient people in the factory 
then, on the evidence, Mr Fenlon plainly fitted that category. 

Mr Richards, it was submitted, admitted that it was a tight 
situation and he had had to make a decision and he had made 
one which was the right one (see page 54 (AB)). 

Mr Daly submitted that that indicated that Mr Richards 
did not have time to thoroughly consider each employee in 
comparison to each other. Mr Richards was aware of Mr 
Fenlon's length of service (see pages 54-55 (AB)), but that 
was not a consideration in determining whether he was 
retained or not, so the submission went. In the end, the 
decision was Mr Richards'. 

Mr Daly submitted that Mr Fenlon gave evidence of the 
jobs which he had done and which he was capable of doing 
(see page 95 (AB)). 

In this case, it was submitted that there was ample 
evidence of those employees who should have been 
terminated before Mr Fenlon. The decision, as he submitted 
the ASI Case {op cit) said at page 734, must be based on 
s.26(l) of the Act. 

Mr Daly submitted that the decision as to whether the 
dismissal was unfair was discretionary, and once there was 
a redundancy found, the question was whether the dismissal 
was unfair. 

In addition, Mr Daly cited the dictum of Rowland J in 
MEWU v. Newcrest Mining Ltd 73 WAIG 969 where His 
Honour said at page 972 that fairness of procedure was one 
matter which could be taken into account. His Honour also 
said at page 972:— 

"Again, each side in this dispute has referred to 
Mouritz, which involved a dispute as to whether the 
dismissal was void because the officer was denied 
natural justice. That, of course, is a common law 
remedy; but, nevertheless, the unfairness of the process 
was in issue. Kennedy J held that the fairness of the 
procedure adopted was a matter which could be taken 
into account. Clearly, however, it was not the only 
consideration. There were also questions of work 
performance and dishonesty in the course of employ- 
ment that remained to be resolved. No question of 
redundancy arose. In the instant case, the appellant's 
argument seemed to suggest that the Full Bench held 
that the ASI case established as a matter of law that 
allegations of unfair dismissal in a redundancy case 
could only succeed if the employee established that 
others should have gone before him. In the ASI case, 
that was critical. It may well be critical in many cases, 
but I can find nothing in any of the judgments that 
indicates that that must, as a matter of law, apply in all 
cases. That it was the main criteria was, in my view, 
on a proper reading of all of the judgment, readily 
apparent. The Full Bench quoted with approval the 
comments of Kennedy J in Mouritz, which indicated 
that unfairness in the process may well be a factor to 
be taken into account. And it applied this to the case 
of redundancy—I am not prepared to say that that was 
wrong. Where the Full Bench differed from the 
Commissioner at first instance is that the Full Bench 
did not.agree that it was the only relevant factor." 



In this case, it was submitted that the union was not made 
aware of the criteria for redundancy, let alone accepted 
them. Hence, it was open to the Commission at first instance 
to find as it did. 

Mr Daly outlined a number of matters, including the 
comparative test which were relevant, but also mentioned 
as relevant factors length of service, adaptability, Mr 
Fenlon's service to the company, and his activities as union 
site representative and health and safety representative. 

Next, he referred to s.26(l) of the Act and the necessity 
to consider all of the circumstances. 

In addition, the question of procedural fairness arose in 
this matter, Mr Daly submitted. 

He also submitted that the Commission at first instance 
considered Mr Fenlon's performance in comparison to 
others, which it clearly did. His submission was that the 
Commission determined that a decision was made to dismiss 
Mr Fenlon prior to the production of the "motion" only 
chair and that that finding was open to the Commission to 
make. Indeed, he submitted, it was a reasonable assumption 
arising from the evidence. 

Mr Daly then went on to submit that, if it were accepted 
that Mr Fenlon was as competent as all of the others, then 
it was open to the Commission to determine that, in the light 
of his experience, and in the wide variety of facets of the 
company's operations, and in the light of his considerably 
longer service than other employees, and of decided 
advantages of his service in the areas of occupational health 
and safety, he ought to have been retained in preference to 
other employees with less experience and very considerably 
less service. In particular, it was submitted, Mr Richards had 
stated that they wanted to keep those who were the most 
efficient and adaptable. 

Mr Daly also referred to what he described as the 
surreptitious testing of one process in manufacturing the 
new product, when it was performed by Mr Fenlon. 

In reply, Mr Brunner submitted that the submissions of 
Mr Daly really were submissions on a cross-appeal. The 
submission was that the Commission did not refer to 
comparison and therefore erred. Further, there was no 
evidence as to when the test said to be surreptitious 
occurred. It could have occurred prior to production 
commencing. 

Conclusions. 
The Commission at first instance outlined some of the 

evidence in its reasons for decision. The Commission was 
in a position of advantage in being able to observe the 
witnesses in the witness box. In Gromark Packaging v. 
FMWU 73 WAIG 220 there was reference by Franklyn J to 
that advantage. A court or tribunal on appeal should not 
overrule a lower court or tribunal which has enjoyed the 
advantage of observing the witnesses in the witness box, 
unless that advantage has been misused. 

The Commission did not state that it preferred the 
evidence of the applicant and his witnesses to others where 
there was a conflict. However, it is apparent that the 
Commission did prefer the evidence of Mr Fenlon to that 
of Mr Richards and Mr Yeomans, too, where there was a 
conflict. 

It is also clear, and we so conclude, that the Commission's 
advantage in observing the demeanour of the witnesses 
played a part in its decision. That much is obvious. It was 
not necessary for it to say so (see Jones v. Hyde 85 ALR 23 
and see, too, Abalos v. Australian Postal Commission (1990) 
65 ALJR 11). Abalos v. Australian Postal Commission (op 
cit) was cited with approval by Kennedy J in Shire of 
Esperance v. Mouritz 71 WAIG 891 at 895. McHugh J, with 
whom Mason CJ, Deane, Dawson and Gaudron JJ agreed, 
said at page 16:— 

"In SS Hontestroom v. SS Sagaporack [1927] AC 
37, Lord Sumner pointed out, at 47, that: 

"not to have seen the witnesses puts appellate 
judges in a permanent position of disadvantage as 

against the trial judge, and, unless it can be shown 
that he has failed to use or has palpably misused 
his advantage, the higher Court ought not to take 
the responsibility of reversing conclusions so 
arrived at, merely on the result of their own 
comparisons and criticisms of the witnesses and 
their own view of the probabilities of the case. The 
course of the trial and the whole substance of the 
judgment must be looked at, and the matter does 
not depend on the question whether a witness has 
been cross-examined to credit or has been pro- 
nounced by the judge in terms to be unworthy of 
it. If his estimate of the man forms any substantial 
part of his reasons for his judgment the trial 
judge's conclusions of fact should, as I understand 
the decisions, be let alone." 

Consequently, where a trial judge has made a finding 
of fact contrary to the evidence of a witness but has 
made no reference to that evidence, an appellate court 
cannot act on that evidence to reverse the finding unless 
it is satisfied "that any advantage enjoyed by the trial 
judge by reason of having seen and heard the witnesses, 
could not be sufficient to explain or justify the trial 
judge's conclusion": Watt or Thomas v. Thomas 
[1947] AC 484 at 488." 

That principle binds us here. 
It is apparent, however, that the Commission at first 

instance accepted Mr Fenlon's version of events where there 
was conflict between the appellant's evidence and his own. 
We say that because he accepted that Mr Fenlon had 13 1/2 
years of unblemished service. That meant that he did not 
accept Mr Yeomans' evidence that Mr Fenlon used to absent 
himself from his work bench without permission and cause 
unnecessary interference to other employees. In that regard, 
there is no evidence that Mr Fenlon was ever admonished 
for that conduct. In addition, the Commission would seem, 
by implication, to have accepted Mr Richards' evidence that 
Mr Fenlon was a man of trust who had the factory keys 
entrusted to him. It is true, too, that his service could not be 
said to be unblemished if the Commission had accepted Mr 
Yeomans' evidence. However, even then, no complaint was 
made about Mr Fenlon at any time to his Managers. There 
was no evidence that Mr Fenlon did not perform to the 
required standard otherwise, except for the new "motion" 
chairs test where his performance was measured on one 
occasion without his knowledge and when the procedure had 
just been introduced. 

The test was also done, on the evidence, or it was open 
to the Commission to so find, after the decision to dismiss 
Mr Fenlon was made. In that event, of course, it was plainly 
evidence of procedural unfairness. 

In any event, the Commission found that it did not 
consider that one test done "surreptitiously" was fair in 
determining whether Mr Fenlon should be made redundant. 

The Commission also observed that the comparison of his 
work on that occasion (after only one attempt) with the 
development team's standard was unrealistic. In the end, "in 
the above circumstances" (as the Commission said), which 
include obviously all those matters set out on page 12 (AB), 
the Commission found both the selection for redundancy 
unfair and the dismissal unfair. In other words, there was a 
precise finding of unfairness after a consideration of the 
circumstances. 

There was no evidence that the criteria for selection were 
made available to the employees or the union. The criteria 
were that those people who could meet the company's 
standards would remain. There was no person in the foam 
section with more than five years experience, and there were 
three with one year or less. Mr Fenlon's length of service 
was obviously one of the factors relied upon and which led 
to the Commission at first instance to find unfairness. It was 
submitted by Mr Brunner, as we have said, that no finding 
was made as to the fairness of the criteria for selection. 
However, in clearly taking into account his long and 
unblemished service, the Commission, by implication, 
regarded the failure by Mr Richards to apply those criteria 
as unfair. 
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We now tum to the question of whether the comparative 
test so called can be the sole test. 

Much was made of the comparative test for which the ASI 
Case {op cit) was said to be authority. 

However, in MEWU v. Newcrest Mining Ltd {op cit) at 
page 972 per Rowland J, with whom Franklyn and 
Nicholson JJ agreed, quite clearly held:— 

(1) The proposition that the ASI Case {op cit) 
established, as a matter of law, that allegations of 
unfair dismissal in a redundancy case could only 
succeed if the employee established that others 
should have gone before him, is not in the cases 
said, as a matter of law, to apply in all cases. 

(2) Rowland J was not prepared to say that the Full 
Bench's opinion that unfairness in the process in 
a redundancy was a factor to be taken into 
account, was wrong. 

Hence, it is quite clear that what Mr Brunner called the 
comparative test was not the only test to apply. One must 
look at all of the circumstances. 

In any event, it was open to the Commission at first 
instance to find that Mr Fenlon was unfairly treated. It was 
open to him to so find because:— 

(1) On a comparison basis, Mr Fenlon had given over 
13 years service to the company. That was not 
taken into account in selecting him for redun- 
dancy. 

(2) He had done so in various areas throughout the 
works which demonstrated his adaptability. 

(3) He was a man not only with experience over 13 
1/2 years in different sections of operations, but 
they were 13 1/2 years of unblemished service. 

(4) He always performed to the required standard. 
(5) It was, as the Commission found, not fair nor 

realistic to make him redundant on the strength of 
one surreptitious test (that, having regard to what 
occurred, was an entirely reasonable comment). 
He was said to compare unfavourably on the 
strength of one test in relation to a new process 
when the Commission had accepted that he had 
13 1/2 years of unblemished service in different 
sections where he always performed to the 
required standard. 

(6) Insofar as the standard was that the appellant 
wished to retain persons who were competent and 
adaptable, Mr Fenlon plainly, it was open to find, 
fitted that criteria, and on all of the evidence did 
so far more than a person with one years 
experience of four or five years. 

(7) As a matter of comparability, Mr Fenlon had 13 
times more service than three employees who 
were retained, and had more than twice the 
experience of all other employees retained in the 
foam section when he was made redundant. 

(8) It was open to the Commission to find, too, 
although it did implicitly, that Mr Fenlon was 
more experienced in more areas of operation than 
other employees retained and could do the work 
adequately, and that he was capable of doing the 
work as well as those with lesser experience who 
were not made redundant. 

(9) It was open to find, too, that he was not treated 
fairly in that he was tested after the decision to 
terminate was made, and the test was surreptitious 
and insufficient to properly judge him by. 

(10) As a matter of evidence, his supervisor had never 
complained to Mr Richards about his work, and 
he was regarded as a man to trust (see page 58 
(AB)). 

(11) Indeed, although the Commission did not refer to 
it, Mr Richards said this (see page 56 (AB)):— 

Q: "Let me take it one step further. In 
retrospect do you think perhaps the way that 

the people—and in this case particularly Mr 
Fenlon was terminated, could have been 
done differently?" 

A: "Differently, yes". 
That was something of an admission, although 

Mr Richards later tried to lessen the effect of that 
answer, that there was something left to be desired 
in the redundancy process, insofar as Mr Fenlon 
was concerned. 

(12) No consideration was given to Mr Fenlon's 13 1/2 
years service, or to his status as a sole bread 
winner. 

(13) The criteria struck was submitted to be unfair or 
productive of unfairness. It was open to find that, 
insofar as Mr Fenlon was concerned, they were 
productive of unfairness. 

In the circumstances, insofar as they permitted Mr Fenlon 
to be made redundant and his long service and experience 
not considered, then they were unfair. Overall the Commis- 
sion was required to examine all of the circumstances and 
decide whether the dismissal was unfair, applying s.26(l) of 
the Act. 

For all of the reasons which we have set out, it was open 
to the Commission at first instance to find as it did. For the 
reasons which the Commission expressed, Mr Fenlon was 
unfairly made redundant. On a pure comparison basis alone, 
it was clear that the Commission was comparing Mr Fenlon 
to others with a great deal less experience and service, and 
there was no real answer as to why a man who met the 
criteria was, in fact, dismissed. For that, and all the reasons 
which the Commission found, there was quite plainly an 
unfair termination of his employment. It was entitled on the 
Undercliffe test {op cit) so to do. There is no basis upon 
which it can be said that the discretion exercised miscarried, 
and the grounds of appeal are not made out. In particular, 
we should add that the Commission did not substitute its 
decision for that of the appellant, but, having considered all 
of the circumstances, including the acts of the appellant and 
the experience and long service of Mr Fenlon, inter alia, 
which it plainly, although not as expressly as one would 
have liked, compared to that of other employees, the 
Commission made a judgment that what had occurred 
constituted an unfair dismissal. Ground (2) is therefore not 
made out. We have considered all of the evidence, 
authorities and submissions. It is possible that the Full 
Bench hearing the matter at first instance could have decided 
it differently. However, that is not the test. 

In all of the circumstances, the appeal is not made and we 
would dismiss it. 

Order accordingly. 
Appearances: Mr P G Brunner on behalf of the appellant. 
Mr T P Daly on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jason Industries Ltd 

(Appellant) 
and 

Forest Products, Furnishing and Allied Industries, Industrial 
Union of Workers, WA Branch. 

(Respondent) 
No 1103 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER C.B. PARKS. 

22 December 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 7th day of October 1993, and having heard Mr 
P G Brunner on behalf of the appellant and Mr T P Daly on 
behalf of the respondent, and the Full Bench having reserved 
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its decision on the matter, and reasons for decision being 
delivered on the 22nd day of December 1993 wherein it was 
found that the appeal should be dismissed, it is this day, the 
22nd day of December 1993, ordered that appeal No 1103 
of 1993 be and is hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Chamber of Commerce and Industry of Western 

Australia 
(Appellant) 

and 
The Federated Miscellaneous Workers' Union of Australia 

WA Branch. 
(Respondent) 

No 965 of 1993. 
and 

The Board of Management, Sir Charles Gairdner Hospital 
and Others 

(Appellants) 
and 

Federated Miscellaneous Workers Union of Australia (WA 
Branch). 

(Respondent) 
No 966 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER C.B. PARKS. 

17 December 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

These are two appeals brought against the decision of the 
Commission at first instance, constituted by a single 
Commissioner, which decision is contained in the form of 
an award which issued on 1 June 1993 as Award No A 4 
of 1992. The appeals are properly brought under s.49 of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The appellant in appeal No 965 of 1993 became a party 
to the proceedings, as did the Trades and Labor Council of 
Western Australia (hereinafter referred to as "the TLC"), 
by virtue of S.29A of the Act. 

The appellants in appeal No 966 of 1993 are and were all 
government employers or agencies of government employ- 
ing persons, and they were the respondents at first instance 
to an application by the respondent (upon appeal) which is 
an organisation of employees. 

Both these appeals, by consent, were heard together. 
What occurred was that the respondent applied by 

application dated 9 September 1992 for a new award entitled 
the "Miscellaneous Government Conditions and Allow- 
ances Award". 

In any event, the matter proceeded by way of consent, and 
the Commission at first instance gave reasons for decision 
on 25 February 1993, having heard the applications on 14 
January 1993. 

It was not in dispute that the claim was the subject of a 
special conference before the Chief Commissioner whereat 
it was agreed that it did not constitute a special case, as that 
term is known within the Wage Fixing Principles. This 
occurred before the hearing and determination by the 
Commission at first instance. 

The award was one which resulted from lengthy 
negotiations and which set out to achieve common 
conditions for salaries and wages employees in the 
government area. What occurred, as the Commission said, 
was that conditions and allowances found in 21 separate 
awards (but not all of the terms of the awards) were 
consolidated into a single document covering the full range 
of those wages employees and their employing agencies. 
This was the first step in a process by which die 21 separate 
awards would, in due course, in their entirety, be consoli- 
dated into a single document. Those 21 awards are listed in 
Schedule B on page 58 of the award (see section 2 of the 
appeal book). 

The Commission at first instance in its reasons for 
decision referred to a number of matters:— 

(1) It said that Mr O'Connor, who appeared for The 
Chamber of Commerce and Industry of Western 
Australia, and Mr Cooke, who appeared for the 
TLC, respectively, had "intervened" in the 
proceedings so as to comment where appropriate 
or to draw attention to any provisions which might 
offend the requirement of the Wage Fixing 
Principles. (As we have indicated, they did not, of 
course, intervene, but were parties by virtue of 
s.29A of the Act). 

(2) There was reference to a submission from Mr 
O'Connor in relation to the Area and Scope clause 
which was altered apparently to take note of Mr 
O'Connor's concern. 

(3) The Commission then said that Mr O'Connor had 
urged the Commission to be vigilant in relation to 
the First Awards Principle and to ensure that 
employees covered by this new consolidated 
award did not become the recipients of significant 
improvements in conditions or allowances, which 
would offend the Wage Fixing Principles. Mr 
O'Connor reminded the parties of their obliga- 
tions to advise the Commission if indeed such 
circumstances did arise. 

(4) The Commission noted that the advocates assured 
it that there were no significant improvements for 
any large group of employees. The Commission 
held:— 

"As a logical outcome of the process, the 
standardisation of conditions will entail im- 
provements for some who have not previously 
had the benefit of a particular condition or 
allowance. Such an improvement is a conse- 
quence of applying equity pursuant to S.26 of the 
Industrial Relations Act and in any event is no 
more than the extension to others of a condition 
which has already been seen as reasonable under 
the Principles for the bulk of public sector 
employees." 

(5) The Commission went on to delete proposed 
clause 24, a No Reduction clause, from the 
proposed award on the basis that to include it 
would offend the Principles, at least as we 
understood the Commission's reasons. 

(6) The Commission said that Mr Cooke had agreed 
with the validity of some of the objections raised 
by Mr O'Connor. Mr Cooke did, however, 
commend the new award as a significant step 
forward in the pursuit of structural efficiency. 

(7) The Commission then announced that it would 
approve the proposed award and would order that 
it operate from 28 January 1993. A minute of 
proposed order issued in February 1993. It was not 
suggested that this was before 18 February 1993. 
The reasons, as we have said, issued on 25 
February 1993. 

The Commission, by letter dated 18 February 1993, was, 
in the meantime, requested by an Assistant Director at the 
Department of Productivity and Labour Relations to list all 
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of the applications to enable the respondents to make further 
submissions. The reasons given are reproduced at 73 WAIG 
1491 and read as follows:— 

"1. As a result of the election of a new Government 
of Western Australia, previous instructions and 
authorisations in respect to the above matters are 
no longer applicable. 

2. Instructions are currently being finalised." 
The Commission also said that there followed correspon- 

dence from the Department of Conservation and Land 
Management of Western Australia, the Western Australian 
Mint, and the Art Gallery of Western Australia. The 
Commission observed that the common thread of these 
letters was that the respondents had, in fact, not consented 
to the proposed new award. 

On 17 March 1993, there was a further hearing in the 
matter, and submissions were made that the proceedings 
should be re-opened. These submissions were made by Mr 
Billings on behalf of the employer respondents. 

There was further hearing of the matter on 1 April 1993. 
On that occasion Mr Billing, who appeared for the 
respondents, led evidence directed to why proceedings 
should be re-opened. 

The Commission found that the agreements reached by 
the parties were the result of discussions between represen- 
tatives and a Cabinet Sub-Committee on Labour Relations, 
and that the outcome of these discussions was conveyed to 
Ms Zupanovich, who acted as agent (and advocate) at first 
instance for the employer respondents, and to representa- 
tives and members of the various respondents by Mr Noel 
Whitehead, the Chief Executive Officer of the Department 
of Productivity and Labour Relations. Those representatives 
who were opposed to the agreements reached were 
instructed to raise the question with their Minister who 
should approach the Premier or the Cabinet Sub-Committee 
on Labour Relations and advise accordingly. It should be 
said that there is no evidence that this ever occurred. No 
person approached their Minister to seek a different outcome 
from negotiations between 11 January 1993 when Mr 
Whitehead advised them of the Government's position, and 
the hearing date of 14 January 1993, as the Commission 
correctly observed. 

No warrant to Ms Zupanovich to appear to make the 
submissions she did was withdrawn by any respondent, 
although, as the Commission observed, there was every right 
in the respondents so to do. Further, no attempt was made 
by any person other than Ms Zupanovich to represent the 
respondents at any time on that occasion. 

The Commission at first instance then applied Watson v. 
Metropolitan (Perth) Passenger Transport Trust [1965] 
WAR 88, applied in Mt Newman Mining Co Ply Ltd v. 
AMWSU and Another 61 WAIG 1043 (FB) and SUA v. 
Dampier Salt (Operations) Pty Ltd and Another 71 WAIG 
3154 (FB). 

The Commission referred to the head note in Watson v. 
Metropolitan (Perth) Passenger Transport Trust (op cit) and 
quoted the following:— 

"... a court should be cautious in admitting fresh 
evidence and should only do so (a) when the evidence 
is so material that the interests of justice require it, (b) 
when the evidence if believed would most probably 
affect the result and (c) if the evidence could not by 
reasonable diligence have been discovered before ..." 

In the end, the Commission at first instance concluded 
that the respondents did not seek to re-open to adduce fresh 
evidence, but to "announce that they have changed their 
collective minds and withdrawn their consent". 

The Commission then went on to conclude as follows:— 
"It has been established that the respondents were 

fully able to advise the Commission on 14 January that 
they did not consent to the new award. They chose not 
to do so and the application was dealt with in equity 
and good conscience on its merits. It is not the role of 
the Commission to look behind the submissions of the 
parties in matters of this nature. To do so would be 
inimical to the promotion of the objects of the 

Industrial Relations Act. To adjust and modify the 
everyday work of the Commission in accordance with 
the result of an election or the possible result of a 
forthcoming election would be inimical to the inde- 
pendence of the tribunal. 

The Industrial Relations Act of itself provides total 
justification for my decision to reject this application 
and also ample opportunity for those Respondents who 
seek a resolution to their perceived dilemma. The 
relevant provisions are to be found in S.31 and 
S.40(3)(b)(i)." 

In the end, after a further speaking to the minutes, the 
Commission issued its award on 1 June 1993. 

The grounds of appeal in appeal No 965 of 1993 read as 
follows:— 

"1. The Commission erred in law in failing to have 
regard, or due regard to the Paid Rates Awards 
Principle set out in the January 1992 State Wage 
Case Decision (72 WAIG 191) and in failing to 
ascertain whether any of the 21 awards and 
agreements affected by Award No. A4 of 1992 are 
minimum or paid rates awards; 

2. The Commission erred in law in failing to give 
effect or in acting contrary to the Paid Rates 
Awards Principle when making a new award 
which prescribes conditions and allowances for 
employees covered by 21 separate awards, some 
of which are paid rates awards and thereby 
impairing the integrity of those paid rates awards. 

Relief Sought 
The appellant asks that the Full Bench uphold the 

appeal and quash the decision." 
The amended grounds of appeal in appeal No 966 of 1993 

read as follows:— 
"The Commissioners erred in law or in the 

alternative in the exercise of his discretion to ratify 
application No A4 of 1992 in that:— 
(1) In dismissing the Respondents application for 

leave to reopen the case the Commissioner erred 
in finding that the only ground for reopening was 
that the Respondents had changed their minds. 

(2) In creating a new award the Commissioner did not 
correctly apply the State Wage Principles as set 
out in the January 1992 State Wage Decision (72 
WAIG 191). 

(3) The Commissioner erred in that he had no 
evidence or alternatively, insufficient evidence, 
before him upon which to allow the making of 
Award No A4 of 1992. 

(4) The Commissioner erred in dismissing the appli- 
cation by the Respondent Employers to reopen 
their case, when there was evidence before him 
that the Respondents no longer consented to the 
application and that insufficient material was 
before him to form a proper view of circumstances 
which would justify the making of Award No A4 
of 1992." 

We should add that the grounds of appeal in appeal No 
966 of 1993 were amended by leave. Those irr appeal No 965 
of 1993 were not. Since the amendments were sought to be 
made in circumstances where the respondent was plainly 
taken by surprise, and since we were still of the opinion that 
the justice of the matter enabled us to give leave to make 
the amendments, an adjournment of the matter was ordered 
to enable the respondent to properly prepare its case. 

We do not propose to set out the submissions in detail in 
this matter, but to properly refer to them in the course of our 
conclusions which follow. 

Conclusions. 
There were two main areas of appeal. Grounds (1) and (4) 

in appeal No 966 of 1993 related to the refusal of the 
Commission to "re-open the case". Ground (2) related to 
the extensive area of alleged failure to correctly apply the 
State Wage Fixing Principles as set out in the January 1992 
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State Wage Decision (72 WAIG 191). Ground (3) alleges 
that there was no or no sufficient evidence upon which to 
allow the making of the award. 

The application itself was, as we have said, an application 
for an award. As such it was made under s.23, s.34, s.38 and 
s.39 of the Act. 

The Commission is required to act in accordance with 
s.26 of the Act, and in this case s.26(l)(a), (b) and (c) in 
particular. 

The Commission was also required to apply the Wage 
Fixing Principles and the General Order to which we have 
referred above (see RRIA v. AMWSU and Others 73 WAIG 
1993 per Nicholson J at page 1999). 

In our description of the background of this matter, which 
we have set out above, it is clear what occurred at first 
instance. What was before the Commission was an 
application for an award. The application was made by 
consent. The agent for all of the respondent employers, Ms 
Zupanovich, was instructed to consent. That was not in 
dispute. That instruction was never withdrawn from her. The 
application was, in fact, the end result of lengthy and careful 
negotiations which commenced as far back as 1990. 

The object to be achieved was to consolidate conditions 
and allowances contained in 21 different awards covering 
government employees (see Schedule B of the award). It 
was to cover all wages employees and to consolidate all 21 
awards in their entirety into one document eventually. Some 
public sector conditions remained under negotiation so that 
a Liberty to Apply clause was contained in the award so that 
when agreement was reached, those agreed further terms 
could be added. 

It is clear that some matters pertaining to the Wage Fixing 
Principles were raised with the Commission by Mr 
O'Connor and by Mr Cooke, and we will mention those in 
a little more detail later. 

The Commission at first instance was invited to look at 
the proposed award in terms of the First Awards Principle, 
and to ensure that employees covered "by this new 
consolidated award" did not become the recipients of 
significant improvements in conditions. The advocates 
assured the Commission that there were no significant 
improvements, an assurance which the Commission ac- 
cepted, and which would seem generally to have been 
accepted to have been the case throughout. The only 
difference was said to be the inclusion of a provision for 
compassionate leave, which was said to be a custom in a 
number of areas, in any event. That was Ms Jackson's 
submission to the Full Bench, and it was not contradicted. 
The Commission did examine the award and found no 
failure to comply with the First Awards Principle. 

In the end, too, the Commission referred, as we have said, 
in its reasons, to an over-award payment of $ 12.00 per week 
which was received by all of the employees covered by all 
of the awards, because the parties to the awards had agreed 
to such payments and the appropriate Structural Efficiency 
Principle payment was not claimed or paid. 

The Commission declined to insert the proposed No 
Reduction clause in the award, as we have said, because of 
a submission by Mr O'Connor that to do so would offend 
the Wage Fixing Principles. The Commission therefore 
considered the Wage Fixing Principles in deciding to issue 
the award which was sought by consent, as we have said, 
and, indeed, purported to act consistent with them. 

The parties had plainly by then closed their cases, that is 
after the hearing on 14 January 1993, and, in the normal 
course of events, a minute of proposed order having issued, 
an order would no doubt have issued. 

The Commission had, of course, listed a speaking to the 
minutes on 17 March 1993 and had not perfected its order 
in terms of s.35 of the Act. The Commission was not functus 
officio. It was therefore open to the Commission to hear 
further in the matter, provided that it was a proper exercise 
of its discretion and power so to do. 

The question of whether proceedings should be re-opened 
was heard on 1 April 1993 and evidence was adduced in 
support of the application so to do by Mr Billing who was 

then appearing as agent for the respondent employers. He 
put his case (see page 91 of the transcript at first instance 
(hereinafter referred to as "TFI)) squarely on the basis that, 
after the election and change of Government, the Minister 
for Labour Relations had instructed the agents for the 
employers to seek to have the Commission re-open their 
cases to allow for their views to be put before the 
Commission in a proper sense. 

On 15 March 1993 "major employer respondents" 
instructed their agent to apply to re-open the case "to allow 
their views to be properly put before the Commission". Mr 
Billing's case plainly did not suggest that the actions of the 
employers' agent were not in accordance with the. Principles 
in the first place. Further, Mr Billing explicitly said that the 
legal status of the decision of the former Minister was not 
questioned. Mr Billing submitted (see pages 91-92 (TFI)):— 

"Our case rests on the exceptional circumstance 
which resulted in the respondents not having the 
opportunity to put their views before the commission, 
hence leaving the commission to make a decision on 
the matter without having all relevant evidence and 
information before it. In my submission, quite a serious 
matter." 

The application was, of course, objected to on behalf of 
the applicant at first instance. 

What plainly occurred, as the Commission at first 
instance found, was that the instructions to the agent were 
sought to be changed after the matter had been heard and 
determined. Indeed, after the Commission had been told 
unequivocally and in accordance with the agent's instruc- 
tions that the application was consented to by the respon- 
dents, was this application made. 

The case was put on the basis that there was fresh 
evidence to be adduced. However, the fresh evidence was 
really that the respondents wished to withdraw their consent, 
after their case had closed, to what they had consented to 
on the record. 

There was evidence adduced from Mr Robert Bruce 
Farrelly, the Manager of Employee Relations with the 
Ministry of Education, Mr Giles Jonathon Locke Talbot, 
Manager, Personnel and Industrial Relations at the Western 
Australian Mint, Mr John Douglas Kirwan, Director of 
Human Resources at the Health Department of Western 
Australia, as well as Ms Vinka Zupanovich, who was agent 
at first instance for the respondents. 

First of all it was sought to re-open, not to lead evidence 
in relation to the matters for hearing and determination 
primarily, but to withdraw consent, a consent formally given 
upon instructions. By virtue of s.31(3) of the Act, the 
appellants herein were at first instance bound by what they 
had instructed their agent to submit and to consent to, which 
plainly was what she had been instructed to put and consent 
to. 

What was put to the Commission at first instance by Mr 
Flood for the Minister was that it was "in the public interest 
that the case be re-opened'' because the objects of the Act 
required it. In addition, he submitted that the objects of the 
Act required it because it would promote good will in 
industry and further the interests of all public sector 
employees involved in the matter. Next, it was submitted 
that the re-opening should be permitted as a matter of equity, 
good conscience and the substantial merits of the case, and 
that, because the Commission was not bound by the rules 
of evidence, it was open to the Commission to hear further 
submissions from the parties in relation to a number of major 
issues. 

The Commission relied on Watson v. Metropolitan 
(Perth) Passenger Transport Trust (op cit), as we have said, 
and found that two of the conditions precedent to re-opening 
a case referred to in Watson v. Metropolitan (Perth) 
Passenger Transport Trust (op cit) had not been complied 
with (see also Murray v. Figge (1974) 4 ALR 612 which is 
also a case in point). The Commission was not persuaded 
that the evidence was so material that the interests of justice 
required it, nor was it persuaded that the evidence could not, 
by reasonable diligence, have been discovered before. It is 
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quite plain that that is the case in both instances, and also 
that the Commission had acted properly pursuant to s.26 of 
the Act in reaching the conclusion which it did. 

Indeed, the Commission observed that the re-opening was 
not sought in order to adduce fresh evidence, but to 
withdraw the consent of the respondents. Insofar as it might 
be said that leave was sought to re-open, the decision of the 
Full Bench in SUA v. Dumpier Salt (Operations) Pty Ltd and 
Another (op cit) which applied Watson v. Metropolitan 
(Perth) Passenger Transport Trust (op cit) in part justified 
the Commission in exercising its discretion under s.27(l), 
having regard to s.26, to refuse the application. There was 
consent as part of the proceedings given by a properly 
appointed advocate and agent with the authority of her 
principal, and the parties' cases had well and truly closed. 

It is interesting to note that a consent judgment in a civil 
court has the same binding force as a judgment given after 
a contested hearing (see Kinch v. Walcott [1929] AC 483). 
It acts as an estoppel as to the matters finalised by it, and 
it can be enforced by all the execution procedures provided 
for the enforcement of judgments. Of course, if the parties 
agree, a regular and formally entered consent judgment may 
be set aside. Otherwise there is a limited power to recall a 
consent judgment (see Spann v. Stanwell Pty Ltd [ 1984] Qd 
R 29 and Deputy Commissioner of Taxation (NSW) v. 
Chamberlain (1991) 28 FCR 21). Normally, the judgment 
is set aside, only if it is shown that the consent was given 
by mistake, or that one of the consenting parties was taken 
by surprise (see Deputy Commissioner of Taxation (NSW) 
v. Chamberlain (op cit) and also Harvey v. Croydon Union 
RSA (1885) 26 Ch D 249). There was, of course, no award 
or order made at the time that the application to "re-open" 
was made. Thus, one cannot say that this was the equivalent 
of a consent judgment with all the binding effect of such a 
consent judgment. Nonetheless, there was a consent given 
which was not obtained by fraud or given by mistake, and 
the equity, good conscience and substantial merits of the 
case require that that consent be not permitted to be 
withdrawn. No such allegation or submission was made 
before the Commission at first instance or before the Full 
Bench. 

Of course, it is not necessary to have recourse to those 
analogous principles to conclude that it has not been 
established that the Commission's discretionary decision 
was the result of an error in the exercise of that discretion 
(which was the decision complained about in this appeal) 
in accordance with the tests set out in House v. The King 
55 CLR 499. It is to be borne in mind that it is for the 
appellants to establish that the exercise of that discretion 
miscarried, and it is plain that it did not. 

Mr Billing submitted that the principle in Metwally v. 
University of Wollongong 60 ALR 68 (HQ did not apply 
because that was distinguishable from this case. That case 
is authority for the proposition that it is only in exceptional 
circumstances that a party will be permitted to raise a new 
argument after the case has been decided against him/her 
when he/she has failed either deliberately or inadvertently 
to put the argument during the hearing. Certainly, that was 
the case where the High Court was dealing with an 
application to vacate an order which it had already made and 
which was perfected. A fortiori it would seem that such a 
principle would apply where the order had not been 
perfected. Nonetheless, in our opinion, the principles set out 
by the High Court at page 71 apply:— 

"It is elementary that a party is bound by the conduct 
of his case. Except in the most exceptional circum- 
stances, it would be contrary to all principle to allow 
a party, after a case had been decided against him, to 
raise a new argument which, whether deliberately or by 
inadvertence, he failed to put during the hearing when 
he had an opportunity to do so." 

There is much authority setting out the principles relating 
to re-opening of cases. They are of assistance. However, it 
is to be borne in mind that all of them relate to contested 
matters, not to attempts "to re-open" after consent has been 
given to an order or judgment (see Watson v. Metropolitan 
(Perth) Passenger Transport Trust (op cit), Kempthome v. 
Tropiano [1965] WAR 123, Orr v. Holmes and Another 

(1948) 76 CLR 632 per Dixon J at page 642, McDonald v. 
McDonald (1965) 113 CLR 529 per Barwick CJ at pages 
532-533, Hughes v. Hill [1937] SASR 285, Belts v. 
Whittingslowe (No 1) [1944] SASR 163, Margiotta v. 
Michielan and Michielan [1981] 26 SASR 356 and Murray 
v. Figge (op cit)). Some assistance can be derived from those 
authorities which relate, like Metwally v. University of 
Wollongong (op cit), to setting aside or varying a judgment 
where application is made to set it aside before judgment is 
entered. That power is discretionary and is one exercised 
having regard to the public interest in maintaining the 
finality of litigation (see Wentworth v. Woollahra Municipal 
Council and Others (1982) 149 CLR 672 at 684), If reasons 
for judgment are given, the power is only exercised if there 
is some matter calling for review (see Smith v. NSW Bar 
Association [1992] 176 CLR 256 per Brennan, Dawson, 
Toohey and Gaudron JJ at page 256, 264-267 and the cases 
cited therein). 

In this case, the matter was on the way to a "judgment" 
being entered when it was sought to "re-open". Reasons for 
the order being made were given and there had been a 
consent. Again, this is another pointer to the Commission 
properly having exercised its discretion under s.26 of the Act 
for the reasons which it did. 

In this case, it is quite clear that the consent was not 
sought to be withdrawn before, and that consent was given 
quite deliberately. In this case, the employer appellants did 
not have to consent. They chose freely to do so, and the 
application was conducted on that basis. The appellants 
were therefore bound by the way they had conducted their 
case, and there was no good or just reason why they should 
have been permitted to retreat from that conduct. 

The matter can be taken further, as the Full Bench put it 
to the parties on appeal. The parties were referred by the 
President to Commonwealth of Australia v. Verwayen 95 
ALR 321. That case involved the Commonwealth stating 
that it did not propose to contest liability or to plead the 
Limitation of Actions Act 1958 (Victoria) in a cautious 
action involving a survivor of the HMAS Voyager disaster. 
Indeed, its defence filed in 1985 left only damages in issue. 
It amended its defence in 1986 to plead both points. The 
reply alleged, inter alia, that such defences were waived and 
that the Commonwealth was estopped from relying on either 
defence. The Full Court of Victoria allowed an appeal 
against judgment for the Commonwealth at first instance on 
the basis that the Commonwealth was estopped from 
resiling from its promise not to plead the Act. The High 
Courtly a majority dismissed the appeal. 

Deane J held that the Commonwealth was estopped from 
disputing its liability. What he decided was that the central 
principle of the doctrine of estoppel was that the law would 
not permit an unconscionable departure by one party from 
the subject matter of an assumption which had been adopted 
by the other party as the basis of some relationship, course 
of conduct, act or omission which would operate to that 
other party's detriment if the assumption were not adhered 
to for the purposes of the litigation. The question whether 
such a departure would be unconscionable related to the 
conduct of the alleged estopped party in all of the 
circumstances. That party must have played such a part in 
the adoption of, or persistence in, the assumption that he 
would be guilty of unjust and oppressive conduct if he were 
now to depart from it. One category indicated by the cases 
in which an affirmative answer to that question might be 
justified, was where that party had induced the assumption 
by express or implied representation. Commonwealth of 
Australia v. Verwayen (op cit) fell within that category. 

Dawson J found that there was estoppel. 
Toohey J found that there was a waiver of the defences 

raised. 
Gaudron J held that a party to litigation would be held to 

a position taken (that position having been taken intention- 
ally with knowledge), if, as a result of that earlier position, 
the relationship of the parties had changed. The changed 
relationship constituted then an equity which the other had 
raised. Waiver, he held, was also applicable. 
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In this case, the consent was in similar case to the 
admission of liability in Commonwealth of Australia v. 
Verwayen {op cit), and raised an estoppel and a waiver in 
relation to any contesting of the application on the same 
principles. We apply that case here. There was no error in 
refusing leave to re-open, and, in fact, to do otherwise would 
have permitted unjust and oppressive conduct on the part of 
the respondents to succeed. In addition, in the sense of s.26 
of the Act, to enable it to occur would result in industrial 
unfairness and the lack of a "fair go all around". It must 

. be remembered that what occurred had occurred as a result 
of lengthy negotiations. We would add that, if it could be 
said that the application was one to re-open to lead further 
evidence, then both on the test in Watson v. Metropolitan 
(Perth) Passenger Transport Trust {op cit) and under s.26 of 
the Act, the Commission exercised its discretion correctly 
to refuse to do so for the reasons set out in that case and in 
SUA v. Dampier Salt (Operations) Pty Ltd and Another {op 
cit). The respondent did not need to rely on estoppel or 
waiver to succeed, but the cogency of such a position is 
obvious from what we have said. The appellants would 
plainly be estopped from retreating from that consent. 

We now turn to the question of the Wage Fixing 
Principles, which was the subject of submissions on behalf 
of all of the parties to these appeals. We have already 
observed that the Wage Fixing Principles were the subject 
of submissions, and, indeed, conclusions by the Commission 
upon the hearing of the matter before there was any 
"application to re-open". It is clear that the Commission at 
first instance examined the First Awards Principle and that 
this was a matter sought to be advanced under the Structural 
Efficiency Principle. It was not disputed that the only 
significant new condition was the compassionate leave 
provision ((ie) in the award). 

It was in issue whether the Paid Rates Awards Principle 
had been raised before the Commission at first instance and 
whether it was applicable in any way. It was submitted by 
Mr Billing that the Paid Rates Awards Principle did apply 
and that the matter had to be referred to a Commission in 
Court Session as a special case. Accordingly, so the 
submission went, it could not therefore be dealt with by a 
single Commissioner. 

Ms Jackson, on behalf of the respondent, submitted, and 
it was not disputed, that a special case conference decided 
that the matter was one for a single Commissioner, and there 
is no evidence that that was ever challenged. It therefore 
must be accepted. Indeed, it was not disputed by Mr Billing 
and Mr O'Connor that that had occurred. 

We have already said that the Commission was required 
to deal with the matter before it according to equity, good 
conscience and the substantial merits of the case. Part of the 
substantial merits included, in fact, the consideration that 
this was a consent application. The Commission was 
required to act consistently with the Principles. That is what 
the making of a General Order requires (see RRIA v. 
AMWSU and Others {op cit) per Nicholson J at page 1999). 
That is what the Commission was required to do and what 
it purported to do. 

It was part of Mr O'Connor's (and Mr Billing's) case that 
the Paid Rates Awards Principle was raised at first instance, 
and it was part of Ms Jackson's case that it was not. 

Mr O'Connor's submissions on the original hearing of the 
matter appear at pages 14-26 (TFI). He dealt with the Area 
and Scope clauses, and the question of liberty to apply, but 
that is not relevant here. However, he specifically raised the 
question whether the award satisfied the Wage Fixing 
Principles, and, in particular, the First Awards Principle as 
set out at 72 WAIG 203. Mr O'Connor specifically made 
reference to no other Principles (see page 20 (TFI)). At page 
21 (TFI) in the last paragraph he said:— 

"Yes. I presume, and I say this, I presume that on 
the basis that the parties have indicated to the chief 
commissioner that this application would not mean any 
significant improvement in conditions for any group of 
employees and the union appears to be saying that 
today. We simply reiterate that if the union has found, 
as a result of later discussion or investigation of this 

claim, if it does mean any significant improvement in 
conditions for any group of employees, it is really 
duty-bound to say so and let you know before it's 
approved. If that's not the case then clearly it doesn't 
constitute a special case and it's a simply consolidation 
of existing conditions. So that really covers my 
concerns about the wage principles." 

He specifically had no other concern about the Wage 
Fixing Principles and said so. 

He then went on to make submissions about the proposed 
No Reduction clause, and these were submissions which the 
Commission at first instance acceded to. 

Mr Cooke, on behalf of the TLC submitted that the 
pre-eminent Principle was still the Structural Efficiency 
Principle. Even enterprise bargaining, he submitted, was 
required to pursue the implementation of structural effi- 
ciency (see pages 26-27 (TFI)). He agreed that Mr O'Connor 
had a point in relation to the First Awards Principle and 
suggested that the Commission satisfy itself regarding the 
extent to which the conditions sought in this award reflected 
those conditions which are currently payable within the 
agencies responsible to the application. 

Mr Cooke referred to a decision, No 772 of 1991, handed 
up by Mr O'Connor, and submitted that a great deal of 
emphasis in that decision related to the question of paid rates 
awards in government employment. He described what was 
occurring here as a tidying up of the award. He also 
described it as one step in a continuing process, which it 
plainly was. 

On 17 March 1993, Mr O'Connor submitted that consent 
does not satisfy the Principles, and that one example where 
the Commission might seek to be satisfied was if the 21 
award Schedule to the proposed award were considered paid 
rates awards, in which event the proposed award was 
invalid. Ms Blaskett then objected and nothing further was 
said (see pages 72-73 (TFI)). However, that was not the 
subject of any submission before the Commission earlier on, 
but was indirectly raised as an example of the matters which 
might be dealt with on "re-opening". 

We should now, perhaps, say that the Commission at first 
instance, in hearing and determining the matter, was 
required to act consistently with the Principles, as we have 
said. However, it was not required to consider every 
Principle and refer specifically to every Principle, nor would 
every Principle be applicable. The Commission had to 
decide those Principles which were applicable and ensure 
that it acted consistent with them. It is trite to say that in that 
respect the Commission would be guided to a great extent, 
although not entirely, by the cases put by the parties. The 
Commission would have to satisfy itself, but, since each 
party would know its case best, the Commission could not 
be expected to know every way in which a Principle might 
be said to effect the applicant's case or the respondents' 
case. 

The Commission satisfied itself as to the First Awards 
Principle on what was put by way of submission to it. The 
Paid Rates Awards Principle was never part of any case 
before it, although there was an oblique reference to it by 
Mr Cooke. 

There was some argument whether the 1992 State Wage 
Case, which came out on 31 January 1992, was applicable, 
but it would seem to have been. 

It seems not to have been in dispute that this was an award 
which sought to consolidate all existing terms and condi- 
tions of employment as a forerunner to one award replacing 
21. However, it did not seek to completely replace the 21 
awards, and specifically there is no reference to rate of 
wages in it. It seems, too, not to have been in dispute that 
the Structural Efficiency Principle was the prime Principle 
which was applicable, and that this award would be brought 
into being under its umbrella. The Structural Efficiency 
Principle reads as follows (see 72 WAIG 201):— 

"1. Structural Efficiency Adjustment 
Provided that an award or industrial agreement 

has not already been varied to give effect to the 
Structural Efficiency Wage Adjustment of an 



increase to a maximum of 2.5 per cent under the 
previous State Wage Principles which applied 
from June 1991 (71 WAIG 1723) then: 
(a) There will be allowable under these Princi- 

ples an increase to a maximum of 2.5 per cent 
in both minimum rates and paid rates awards. 
The actual date of operation will be the date 
on which that award or industrial agreement 
is varied in accordance with this Principle 
which provides that: 

Structural Efficiency Principle 
Consistent with the ongoing implementa- 

tion of the Structural Efficiency Principle 
determined in the State Wage Decision of 17 
June 1991, any party to a minimum rates 
award or a paid rates award seeking the 
increases in wages or salaries allowable 
under this Principle is required to satisfy the 
Commission: 

(i) that the parties to the award have 
examined or are examining both award 
and non-award matters to test whether 
work classifications and basic work 
patterns and arrangements are appropri- 
ate—-the examination to include spe- 
cific consideration of: 
(aa) the contract of employment includ- 

ing the employment of casual, 
part-time, temporary, fixed term 
and seasonal employees; 

(bb) the arrangement of working hours; 
(cc) the scope and incidence of the 

award; 
(ii) that facilitative provisions have been 

inserted in relevant clauses of the 
award; 

(iii) that the award requires enterprises to 
establish a consultative mechanism and 
procedures appropriate to their size, 
structure and needs for consultation and 
negotiation on matters affecting their 
efficiency and productivity; 

(iv) that the award, in order to ensure 
increased efficiency and productivity at 
the enterprise level, while not limiting 
the rights of either an employer or union 
to arbitration, provides a process 
whereby consideration can be given to 
changes in award provisions; any agree- 
ment (not being an enterprise bargaining 
agreement for the purposes of the 
Enterprise Bargaining Principle) 
reached under this process would have 
to be formally ratified by the Commis- 
sion and any disputed areas would be 
subject to conciliation and/or arbitra- 
tion; 

(v) that there is a provision in the award to 
the effect that an employer may direct 
an employee to carry out such duties as 
are within the limits of the employee's 
skill, competence and training; 

(vi) that the parties to the award have 
implemented, substantially, the Struc- 
tural Efficiency Principle determined in 
the September 1989 State Wage Deci- 
sion (69 WAIG 2917 at 2927) and have 
applied or are applying consequential 
award reforms to the workplace which 
include but are not limited to: 

• establishing skill-related career 
paths which provide an incentive 
for employees to continue to par- 
ticipate in skill formation; 

• eliminating impediments to 
multi—skilling and broadening the 
range of tasks which an employee 
may be required to perform; 

• creating appropriate relativities be- 
tween different categories of em- 
ployees within the award and at 
enterprise level; 

• ensuring that working patterns and 
arrangements enhance flexibility 
and the efficiency of the industry; 

• including properly fixed minimum 
rates for classifications in awards 
and/or industrial agreements, relate 
appropriately to one another, with 
any amounts in excess of these 
properly fixed minimum rates 
being expressed as supplementary 
payments; 

• updating and/or rationalising the 
list of respondents to awards; and 

• addressing any cases where award 
and/or industrial agreement provi- 
sions discriminate against sections 
of the workforce. 

(vii) that the parties to the award have 
commenced the minimum rates adjust- 
ment process or are prepared to com- 
mence it, in the acceptably near future. 

(b) The 2.5 per cent increase shall apply to award 
wage rates including supplementary pay- 
ments. 

(c) The Commission, after hearing the parties to 
an award and being satisfied that a proper 
case has been made, may recommend that 
overaward payments be increased by the 
same percentage adjustment. 

(d) No award will be varied to give effect to the 
Structural Efficiency Wage Adjustment of an 
increase to a maximum of 2.5 per cent under 
this Principle unless and until it has been 
varied to give effect to the second Structural 
Efficiency Adjustment allowable under the 
September 1989 State Wage Decision (ie. an 
increase of $10.00 per week for employees 
at the basic skills/trainee level; $12.50 per 
week at the semi skilled employee level; and 
$15.00 per week or 3%, whichever is the 
higher, at the tradesperson or equivalent level 
and above)." 

We now turn to the First Awards Principle. It was 
adverted to and considered and the Commission at first 
instance was satisfied that it was complied with. The First 
Awards Principle reads (see 72 WAIG 203-204):— 

"FIRST AWARDS AND EXTENSIONS TO EXIST- 
ING AWARDS 

(a) In the making of a first award, the long established 
principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) In awards regulating the employment of employ- 
ees previously covered by a Federal award or 
determination, existing Federal award rates and 
conditions prima facie will be the proper award 
rates and conditions. 

(d) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (ie. base rate) and a 
supplementary payment which bear a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
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Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment." 

Ms Jackson submitted that the First Awards Principle was 
not mandatory in its terms because it provided that in the 
making of a first award the long established Principles shall 
apply. It then goes on to provide that, prima facie, the main 
consideration is the existing rates and conditions. Thus, on 
its plain words, there may be other considerations. That is 
because the existing rates and conditions are only prima 
facie the main consideration. As a matter of equity, good 
conscience and the substantial merits of the case, it might 
be required that the Commission depart from regarding the 
existing rates and conditions as the main consideration, and 
that was the submission in relation to this matter. It is a 
submission with which, with respect, we agree. However, 
what might be said with more validity was that no such 
departure here was required, but an attempt with one 
exception to consolidate all existing conditions, whether 
contained in the 21 awards or not. In any event, there is some 
doubt in our mind, in applying the plain words of the 
Principle, that this is a first award because it was not as far 
as these employers and the respondent are concerned, nor 
was it an extension to an existing award. It was an attempt 
to rationalise an existing award and conditions and to tidy 
things up. In that sense, it may not either be a paid rates 
award, and would therefore not be caught by the Paid Rates 
Awards Principle which reads as follows (72 WAIG 203):— 

"(a) Subject to Special Cases, the Commission will not 
make a new paid rates award. 

(b) Where a new paid rates award is made, that award 
shall specify the classification prescribed in the 
relevant minimum rates award on which the actual 
rate prescribed for the key classification in the 
paid rates award is calculated. 

(c) Commitments will be required from all parties to 
• paid rates awards to the effect that the integrity of 

those awards will be preserved. 
(d) The Commission on each occasion an application 

is before it for the variation of a paid rates award, 
will inquire whether the integrity of the award has 
been preserved. 

(e) The Commission may convert into a minimum 
rates award a paid rates award which fails to 
maintain itself as a true paid rates award. The 
conversion of such a lapsed paid rates award into 
a minimum rates award will involve the valuation 
of the classifications in it by comparison with 
similar classifications in other minimum rates 
awards." 

It is not sufficient to say that awards which are referred 
to in the Schedule were regarded as paid rates awards. There 
was a discussion of paid rates awards. They differ from 
minimum rates awards. "A paid rates award must, as the 
name implies, prescribe all the rates and conditions which 
actually apply: for it to be otherwise must modify its status 
to that of a hybrid for which no provision is made in the 
principles" (see the 1992 State Wage Case 72 WAIG 199). 

This award does not purport to set out all the terms and 
conditions. It does not prescribe wages and it is envisaged 
that it is only a forerunner to an award which would contain 
all of the provisions of its parent awards, and, one infers, 
other conditions yet to be agreed. In any event, its 
predecessors were not claimed to be identified as paid rates 
awards because there were terms and conditions outside 
them within the definition to which we have referred to 
above, including $12.00 per week extra payment which 
employees covered by the awards were paid by agreement. 

In our opinion, this is a hybrid award because it is only 
a part-award. It does not purport to cover all of the terms 
and conditions of employment, either by providing for 
minimum rates, or by providing for a comprehensive scheme 
of paid rates. There are award terms and conditions which 
exist outside it. We have difficulty seeing how it is at all 
subject to the Minimum Rates Adjustment Principle either, 
because it does not prescribe a wage. We therefore have 

difficulty seeing that any Principle applies. In any event, it 
was not raised as part of the respondent's case and 
established as applying. The exercise which was embarked 
upon by this application was, in any event, consistent with 
the undertakings as to structural efficiency contained in the 
21 awards. 

At conference, before the proceedings, as we have already 
said, it was agreed that this was not a special case, and 
therefore it followed that it was not in issue that it could be 
dealt with by a Commissioner sitting alone. 

In the circumstances, the Commission did not, in any 
event, fail in its duty in relation to the Principles. 

We now turn to the question of whether there was 
sufficient evidence at first instance for the Commission to 
find as it did. It was never submitted by any party that there 
was not. Whilst the Commission has its duty to perform in 
properly exercising its power and discretion under the Act, 
there are two observations we would make. Firstly, much 
of what the Commission does depends on the substantial 
merits of the case. The substantial merits must depend, to 
a large extent, on the cases of and/or submissions of the 
parties which are made or put before it. That will include 
any consent given. Indeed, s.32 and s.44 of the Act are 
directed to bring about an agreement, and s.6(b) provides as 
an object of the Act that the Act encourage and provide 
means for conciliation. It would follow that agreements or 
consent awards are to be encouraged. There was ample 
material put before the Commission. 

We have considered all of the submissions and authorities 
carefully. No ground of appeal has been made out, and we 
would, for all the reasons we have set out above, dismiss the 
appeals. 

Order accordingly. 
Appearances: Mr M A O'Connor on behalf of The 

Chamber of Commerce and Industry of Western Australia. 
Mr S M Billing on behalf of The Board of Management, 

Sir Charles Gairdner Hospital and Others. 
Ms S M Jackson and with her Ms D A Blaskett on behalf 

of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Chamber of Commerce and Industry of Western 

Australia 
(Appellant) 

and 
The Federated Miscellaneous Workers' Union of Australia 

WA Branch. 
(Respondent) 

No 965 of 1993. 
and 

The Board of Management, Sir Charles Gairdner Hospital 
and Others 

(Appellants) 
and 

Federated Miscellaneous Workers Union of Australia (WA 
Branch). 

(Respondent) 
No 966 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER C.B. PARKS. 

17 December 1993. 
Order. 

These matters having come on for hearing before the Full 
Bench on the 6th day of August 1993 and the 24th day of 
September 1993, and having heard Mr M A O'Connor on 
behalf of The Chamber of Commerce and Industry of 
Western Australia, Mr S M Billing on behalf of The Board 



of Management, Sir Charles Gairdner Hospital and Others, 
and Ms S M Jackson and with her Ms D A Blaskett on behalf 
of the respondent, and the Full Bench having reserved its 
decision on the matters, and reasons for decision being 
delivered on the 17th day of December 1993 wherein it was 
found that the appeals should be dismissed, it is this day, the 
17th day of December 1993, ordered that appeals No 965 
and 966 of 1993 be and are hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Chamber of Commerce and Industry of Western 

Australia 
(Appellant) 

and 
The Federated Miscellaneous Workers' Union of Australia 

WA Branch. 
(Respondent) 

No 965 of 1993. 
and 

The Board of Management, Sir Charles Gairdner Hospital 
and Others 
(Appellants) 

and 
Federated Miscellaneous Workers Union of Australia (WA 

Branch). 
(Respondent) 

No 966 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 
9 August 1993. 

Order. 
These matters having come on for hearing before the Full 
Bench on the 6th day of August 1993, and having heard Mr 
M A O'Connor on behalf of the appellant in appeal No 965 
of 1993, Mr S Billing on behalf of the appellants in appeal 
No 966 of 1993, Ms S Jackson on behalf of the respondent 
in appeal No 965 of 1993, and Ms D Blaskett on behalf of 
the respondent in appeal No 966 of 1993, and whereas the 
Full Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of these matters, it is this day, the 9th day of August 
1993, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellants in appeal No 966 of 1993 to amend the 
grounds of appeal by the addition of grounds (3) 
and (4) thereof in accordance with the schedule 
headed "Amended Grounds of Appeal" filed 
herein. 

(2) That these appeals be and are hereby adjourned for 
further hearing and determination to 10.00 am on 
Friday, the 24th day of September 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Hospital Laundry and Linen Service 

(Appellant) 
and 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch 

(Respondent). 
No. 1124 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

17 December 1993. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission, 
constituted by a single Commissioner. The appeal is 
properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The decision is contained in an order made on 9 July 
1993, and which, formal parts omitted, reads as follows (see 
Section 3 of the appeal book (hereinafter referred to as 
"AB")):— 

"That the Hospital Laundry and Linen Service pay 
an amount of $44,100 to a superannuation scheme to 
be nominated by Mr W. Schutze which complies with 
the Commonwealth Occupational Superannuation 
Standards within 60 days." 

The reasons for decision of the Commission, being 
reasons given in relation to the question of jurisdiction on 
5 November 1992, and reasons given as to the hearing and 
determination of the matter proper on 24 June 1993, are set 
out in Section 3 (AB). 

The respondent at first instance. The Hospital Laundry 
and Linen Service (hereinafter referred to as "the HLLS"), 
appealed against that decision and seeks that the order of the 
Commission at first instance be quashed. 

The grounds of appeal we now set out hereunder (see 
Section 1 (AB)):— 

"1. Senior Commissioner erred in law in making the 
order on the grounds that the matter the subject of 
the reference for hearing and determination was 
not an industrial matter within Section 7 of the 
Industrial Relations Act 1979 in that: 
(a) the matter of superannuation in the circum- 

stances of this case, was not one which was 
directly connected with the relationship 
between the Appellant as employer and the 
Respondent as employee; 

(b) the Respondent's entitlement to superannua- 
tion derived from statute, being the Govern- 
ment Employee Superannuation Act 1987 
("the Act") and was not part of the contract 
of service between the Appellant and Re- 
spondent or any matter relating thereto; 

(c) the relief sought by the Respondent was not 
a matter which the Appellant had power to 
bring about, but rather was governed by the 
terms of the Act and accordingly a matter 
between the Respondent and the Government 
Superannuation Board and, in the alternative, 
or the Treasurer. 
(R v. Portus & Ors; ex parte City of Perth & 
Ors) 

2. The Senior Commissioner erred in law in making 
the order in that the matter of the duty of the 
Appellant as employer to bring the attention of the 
Respondent as employee any changes to the law 
was not an industrial matter. 
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3. The Senior Commissioner erred in law in making 
the order in that the matter of an allegation that 
the Appellant as employer had breached its duty, 
or in the alternative, obligation, to bring changes 
in the law in relation to superannuation to the 
attention of its employee the Respondent was in 
the nature of an allegation of a breach of an 
existing duty and accordingly in the nature of a 
claim for the enforcement of an existing right and 
beyond the jurisdiction of the Commission. 

4. The Senior Commissioner erred on the evidence 
and weight of evidence in finding that "the 
evidence of Mr A J Reid and Mr E Browne as to 
the superannuation arrangements then in existence 
for "blue collar" employees does not directly 
conflict with that of Mr Schutze so far as the 
overall position which then obtained, i.e., it 
was not considered appropriate nor encouraged by 
management that they should join the then 
existing superannuation scheme for several rea- 
sons, one being the cost to them." 

5. The Senior Commissioner erred on the evidence 
and weight of evidence in finding that, "the 
evidence of Mr Harris, Mr Squire and Mr Hewlett 
again does not directly negate that of Mr Schutze 
in the critical areas of his position and level of 
knowledge of the respective superannuation 
schemes." 

6. The Senior Commissioner erred on the evidence 
and weight of evidence in not finding in (a) that 
Mr Schutze became aware of eligibility to 
superannuation in 1977 or 1978. 

7. The Senior Commissioner erred on the weight of 
evidence in finding that it was more probable than 
not in (b) that "Mr Schutze enquired as to his 
eligibility to join the "old scheme" several years 
after commencing employment but was advised 
that the superannuation scheme was for salaried 
staff only." 

8. The Senior Commissioner erred on the evidence 
in finding that in (f) "Mr Schutze, because of the 
nature of his duties, did not attend a meeting of 
employees on 27th June, 1986 addressed by the 
General Manager about rapid action being re- 
quired of employees to join the superannuation 
fund." 

9. The Senior Commissioner erred on the evidence 
in not finding in (g) that "others" were informed 
of the extension of the closing date for the old 
scheme and did join before its expiry. 

10. The Senior Commissioner erred on the evidence 
and weight of evidence in finding that on the basis 
of equity and the substantial merits of the case, 
that the applicant's claim (as outlined in the 
schedule) that the treatment of Mr W Schutze with 
respect to his superannuation entitlements has 
been harsh and unfair." 

This matter came before the Commission by virtue of an 
application brought under s.44 of the Act. The terms of that 
application it will be convenient to set out hereunder (see 
Section 2 (AB)):— 

"The FMWU requests an (sic) s(44) conference to 
discuss the failure of the Hospital Laundry and Linen 
Service to make a discretionary superannuation pay- 
ment to a member, Bill Schutze where the cirotim- 
stances warrant such a payment. 

On 24th June, 1986 the Premier announced that the 
"old pension scheme" would be closed 30th June, 
1986 and be replaced by a "new" superannuation 
scheme. 

Current employees who were not members of the 
"old" scheme were given the opportunity to join the 
"old" scheme by 30th June, 1986. This date was 
extended to 15th August, 1986. 

The provisions of the "new" scheme allowed 
persons who joined the "old" scheme prior to 16th 

August, 1986 to transfer to the "new" scheme during 
the period 1st July 1987 to 31st December, 1987, and 
to receive a transfer benefit based on years of previous 
service, rather than years of contributory membership 
of the "old" scheme. 

Mr Schutze was unfortunately overseas from 20th 
June, 1986 to 25th July, 1986 and was not aware of his 
entitlement to join the "old" scheme. 

Mr Schutze has pursued his entitlement through the 
Parliamentary Commissioner for Administrative Inves- 
tigations (The State Ombudsman) who has recom- 
mended that a discretionary payment should be paid. 

The Premier has declined to exercise her discretion 
under Section 49. 

The Union claim Mr Schutze has been unfairly 
treated and seek the Commission's assistance in 
resolving this matter. 

Those persons requested to attend should include: 
Mr Logan Howlett, 
General Manager, 
Hospital Laundry and Linen Service, 
Murdoch Drive, 
MURDOCH. W.A. 6150 
Telephone: 332 7011 
Department of Productivity and Labour 

Relations, 
2nd Floor, 
Dumas House, 
2 Havelock Street, 
WEST PERTH. W.A. 6005" 

Background. 
The background to this matter was as follows. 
Mr Wilhelm Schutze, a member of the respondent 

organisation, The Federated Miscellaneous Workers' Union 
of Australia, Western Australian Branch (hereinafter re- 
ferred to as "the FMWU"), was, at all material times, 
employed as a security guard at the HLLS at Murdoch, and 
had been so employed for 18 years. Because of the nature 
of his shifts, in 1986-1987 he was unable to have much 
contact with other staff, even other security officers. That 
was corroborated in evidence by other security officers who 
gave evidence. Mr Schutze and 50 other employees of the 
HLLS, which is a Government organisation, had com- 
plained to the Commissioner for Parliamentary Investiga- 
tions about these sorts of matters. Having investigated the 
matter, the Commissioner recommended that a gratuitous 
payment be made by the Government to Mr Schutze. Mr 
Schutze then was the subject of an application by the 
FMWU. 

The Commission at first instance adopted the facts recited 
by the State Ombudsman in his report, and they constitute 
the background to this matter. 

We should also add that there was a notice to admit facts 
given by the applicant at first instance, the FMWU. Most 
of the facts sought to be admitted were admitted. 

The HLLS is and was, at all material times, a department 
of Government, and its employees were Government 
employees. 

Mr Schutze and approximately 50 other employees 
complained to the Ombudsman regarding the non-recogni- 
tion of their past service for benefit purposes under the 
Government Employees Superannuation Act Superannua- 
tion Scheme (hereinafter referred to as "the new scheme"). 
The Government Employees Superannuation Act 1987 (as 
amended) (hereinafter referred to as "the GES Act") 
created the new scheme after its proclamation on 1 July 
1987. The scheme is and was administered by the 
Government Employees Superannuation Board (hereinafter 
referred to as "the GESB'') constituted under s.5 of the GES 
Act with its functions prescribed by s.6 of the GES Act 

The GESB did not recognise the past service of those 
persons and of Mr Schutze because they had not been 
members of the Superannuation and Family Benefits Act 
Scheme (hereinafter referred to as "the old scheme"). That 



scheme existed by virtue of the Superannuation and Family 
Benefits Act 1938 (as amended). Mr Schutze was never a 
member of the old scheme. 

It was Mr Schutze's complaint to the Ombudsman and to 
the Commission that he would have joined the old scheme, 
so as to take advantage of the new scheme, had he been 
given full and accurate information about it by his employer. 

The closure of the old scheme was advertised within the 
Government sector through a circular to Heads of Depart- 
ments by the Premier dated 24 June 1986 (see Admitted 
Facts). It stated that immediate steps should be taken to 
ensure that employees who are not members of the old 
scheme were made aware of the changes, and they should 
be given the opportunity to join the old scheme by 30 June 
1986. 

On 23 July 1986, the Secretary of the GESB issued a 
circular advising that the Government had decided to extend 
the date for joining the old scheme to 15 August 1986. 

The provisions of the new scheme allowed persons who 
had joined the old scheme prior to 16 August 1986 to 
transfer automatically to the new scheme during the period 
1 July 1987 to 31 December 1987, and to receive a transfer 
benefit based on years of previous service (rather than years 
of contributory membership of the old scheme). The new 
scheme provided additional cover against death and disabil- 
ity. 

The end benefit (payable on retirement) of 12% of final 
average salary for each year of service prior to transferring 
applied equally to all persons who had joined the old scheme 
before 16 August 1986, including those who had joined 
during the few weeks prior to the closure of the old scheme. 

The new scheme also provided that persons who had 
joined the old scheme between 16 August 1986 and 30 June 
1987, would automatically transfer to the new scheme on 1 
July 1987. There was no transfer benefit based on years of 
previous service for these persons. 

As we have said, as from 1974 the HLLS was a 
"department" within the meaning of the Superannuation 
and Family Benefits Act, and all permanent full time 
employees of the laundry service were eligible to participate 
in the old scheme. 

It was in issue as to whether employees were given 
information about the scheme in an "Information for 
Employees" booklet, which was said to have been handed 
to new employees. That booklet is said to have contained 
the following entry:— 

"SUPERANNUATION 
Permanent employees may elect to join the State 

Superannuation Fund." 
In Mr Schutze's case, he joined the HLLS as a security 

guard in June 1975. He did not join the old scheme. His 
evidence was that he did not join the old scheme because 
it was not drawn to his attention and that when he raised it 
by way of query with the General Manager he was told that 
"blue collar'' workers were not eligible to join that scheme. 
There was a similar experience referred to in evidence by 
Mr Angelo Chiappalone, Mr James Gilmour, Ms Pamela 
Day, Ms Ann Day and Ms Wilma Anna Sally McKenzie, 
that is that these matters were not drawn to their attention, 
and that when they asked about them of various members 
of staff of the management area, including Mr Eric Browne, 
Mr Edward Terrence Squire, Mr Barry Arthur Harris, Mr Ian 
Francis Lockyer and others, they were told that "blue 
collar" workers were not eligible to join the scheme. This 
was denied by those gentlemen who gave evidence for the 
respondent at first instance. 

Mr Schutze went on annual leave from 20 June 1986 to 
29 July 1986, and was overseas for the period 21 June 1986 
to 25 July 1986 (according to his employer). However, he 
said that he went overseas on 20 June 1986. 

In May 1987, Mr Schutze had an accident at work and was 
off duty on workers' compensation from 18 May 1987 to 11 
September 1987. On his return to work, he joined the new 
scheme on 24 September 1987. 

His complaint is that he was not told of the existence of 
the closure time for the old scheme, otherwise he would 

have joined it. His complaint was that he had not been given 
full and accurate information about it by his employer. 
Before the old scheme was terminated, and when the 
Superannuation and Family Benefits Act was repealed, the 
scheme's imminent closure was advertised within the 
Government sector through a circular to Heads of Depart- 
ment, which indicated that immediate steps should be taken 
to ensure that employees who were not members of the old 
scheme were made aware of the proposed changes. 

It was the appellant's case that current employees who 
were not members of the old scheme were given the 
opportunity to lodge applications with the GESB by close 
of business on 30 June 1986, a date later extended to 15 
August 1986. The provisions of the Act allowed persons 
who had joined the old scheme prior to 16 August 1986 to 
transfer to the new scheme during the period 1 July 1987 to 
31 December 1987 automatically, as we have said, and to 
receive a transfer benefit based on years of previous service. 

Of course, Mr Schutze, because he was not aware of this, 
was deprived of that benefit. 

There was the evidence of Mr Logan Kenneth Hewlett, 
the Manager of HLLS at the time, that on 27 June 1986 there 
was a meeting for all staff at which these matters were 
explained, and also the information circular was put up on 
the notice board. 

Ms Pamela Day and Ms McKenzie, in evidence, 
complained of the inadequacy of what occurred at that 
meeting, and Mr Gilmour and Mr Chiappalone, security 
guards at the time, were unaware that such a meeting 
occurred and had no knowledge of any of these matters 
relating to superannuation. 

Some persons did join the scheme following the meeting, 
but it is not clear whether this occurred after or before the 
meeting, or both before and after. Mr Cloghan, who 
appeared for the appellant, said there were 12 persons on the 
evidence of correspondence from Mr Hewlett to the 
Parliamentary Commissioner. 

It was Mr Schutze's evidence, of course, that he was 
overseas from 20 June 1986 to 25 July 1986 and was not 
aware of his entitlement to join the scheme. He was, 
however, back at work 14 or so days before 15 August 1986, 
but because of the nature of his duties, which meant that he 
saw little of other members of staff or of management, since 
he commenced work at 3.30 pm as a security guard, he was 
not aware of these events. 

In the end, he made application to the then Premier (as 
Treasurer) under s.49( 1) of the GES Act, which reads as 
follows:— 

"(1) The Treasurer may, where he considers there are 
special circumstances, by notice in writing given 
to the Board- 

(a) deem a contributory member to have a 
greater contributory period than the member 
would have; 

(b) deem an employee to be eligible to be a 
member; 

(c) deem a member, a former member or the 
personal representative of a member or 
former member to be eligible for payment of 
a benefit to which that person is not 
otherwise entitled under this Act, 

and the Board shall give effect to such a notice." 
The Premier, in her capacity as Treasurer, however, 

declined to assist Mr Schutze by the exercise of discretion 
under the GES Act, which would have included him in the 
benefits which he required to receive (see exhibit 1). 

The Commission at first instance heard evidence from Mr 
Schutze, Mr Gilmour, Mr Chiappalone, Ms McKenzie. Ms 
P Day and Ms A Day for the respondent at first instance, 
the FMWU. The latter three employees were laundry 
workers. The first three were security guards. The Commis- 
sion also heard evidence from Mr Alec John Reid, Mr 
Browne, Mr Harris, Mr Squire, Mr Howlett and Mr Lockyer, 
all members, at the material time, of administrative staff for 
the appellant. There was evidence for the respondent, 106, 
given by Mr Shane Thomas O'Donohue. 
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Reasons for Decision of the Commission at First Instance. 
The Commission at first instance found that the evidence 

given by Mr Schutze was straight forward, clearly recol- 
lected and that he presented as an honest and uncomplicated 
witness. It therefore accepted his version of the events, and 
where there were differences with the respondents' wit- 
nesses' recollection of those events, preferred the evidence 
of Mr Schutze, supported as it was to a considerable extent 
by the evidence of Mr Gilmour, Mr Chiappalone, Ms 
McKenzie and Ms P Day. 

The Commission also found that the evidence of Mr Reid 
and Mr Browne as to the superannuation arrangements then 
in existence for "blue collar" employees did not directly 
conflict with Mr Schutze, insofar as the overall position 
which then obtained ((ie) that few "blue collar" employees 
had superannuation) and it was not considered appropriate 
nor encouraged by management that they should join the 
existing superannuation scheme for several reasons, one 
being the cost to them. 

The Commission further observed that the evidence of Mr 
Harris, Mr Squire and Mr Howlett again did not directly 
negate that of Mr Schutze in the critical areas of his position 
and level of knowledge of the respective superannuation 
schemes. 

Having observed that, and from a detailed consideration 
of all the evidence and material before it, the Commission 
said that it found that it was more probable than not:— 

"a. Mr Schutze did not receive the Induction Booklet 
on commencing employment with the respondent 
and was therefore unaware of his situation as to 
superannuation. 

b. Mr Schutze enquired as to his eligibility to join the 
"old scheme" several years after commencing 
employment but was advised that the superannua- 
tion scheme was for salaried staff only. 

c. The applicant union in it's journal in approxi- 
mately 1985-86, published details of the old 
superannuation scheme and encouraged it's mem- 
bers to take up the advantage and join that scheme. 
However, on Mr Schutze's evidence he did not 
receive the union journals' containing that infor- 
mation. 

d. The then Union Job Representative, Ms P. Day, 
was under the clear impression that only "white 
collar" staff could join the superannuation 
scheme and she conveyed this information to other 
wages employees' if they asked her advice. 

e. Mr Schutze did not become aware prior to his 
proceeding on annual leave overseas, of the 
impending closure of the old scheme nor that such 
closure date was later extended. He didn't become 
immediately aware of the position after returning 
to work following his holidays and sick leave. 

f. Mr Schutze, because of the nature of his duties, 
did not attend a meeting of employees on 27th 
June, 1986 addressed by (he General Manager 
about rapid action being required of employees to 
join the Superannuation fund. 

g. Mr Schutze, along with others was not informed 
of the extension of the closing date for the old 
scheme because the respondent did not receive the 
Superannuation Board's circular to that effect. 

h. In June, 1987 three superannuation advice letters 
were allegedly sent to the Security Guards then 
employed, which included Mr Schutze. However, 
receipt of such letters is denied in the evidence 
before the Commission and I accept that evidence. 

i. Mr Schutze's evidence is that on return to work 
and becoming aware of the hew scheme he joined 
straight away and again the Cbmmission accepts 
this evidence. . ■ 

j. The information as to increased benefit's gained 
from joining the old scheme first and then 
transferring to the new scheme, apparently came 
to Mr Schutze from a retiring employee and Mr 

Schutze then commenced action to join the old 
scheme retrospectively which finally led to these 
proceedings. 

k. Exhibit A, section 7, contains a letter from the 
then Hon Premier to the General Manager, 
H.L.L.S. The letter states inter alia:— 

"A promotional booklet explaining the new 
arrangements has been prepared for distribution 
by Government departments and agencies. 

Every Government employee should receive a 
copy of this booklet no later than early June, so 
that they will have sufficient time to assess the 
new arrangements before the commencement on 
1 July 1987. 

For this purpose, it is important that immediate 
arrangements are made to facilitate the distribu- 
tion of the booklet to your employees. 

As the new superannuation arrangements will 
directly affect the financial well-being of your 
employees, your prompt attention to and co- 
operation on this matter would be appreciated." 

(Exhibit A, section 7) 
(Emphasis Added)" 

In the end, the Commission at first instance found that the 
requests to the HLLS detailed above did not occur and 
therefore Mr Schutze did not receive the required informa- 
tion. 

Conclusions 
Jurisdiction and Industrial Matter. 

There was a major question raised as to the jurisdiction 
of the Commission at first instance to deal with this matter. 
Summarised, the submissions were on either side that what 
was before the Commission was an industrial matter, or that 
it was not an industrial matter as defined in s.7 of the Act. 
"Industrial matter" is defined in s.7 of the Act as follows:— 

" "industrial matter", other than in relation to a 
person who is a teacher as defined in section 73A and 
is employed under the Education Act 1928, means, any 
matter affecting or relating to the work, privileges, 
rights, or duties of employers or employees in any 
industry or of any employer or employee therein and, 
without limiting the generality of that meaning, 
includes any matter relating to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and ttie mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 

(c) the employment of children or young per- 
sons, or of any person or class of persons, in 
any industry, or the dismissal of or refusal to 
employ any person or class of persons 
therein; 

(d) any established custom or usage of any 
industry, either generally or in the particular 
locality affected; 

(e) the privileges, rights, or duties of any 
organization or association or any officer or 
member thereof in or in respect of any 
industry; 

(f) in respect of apprentices or industrial train- 
ees— 

(i) their wage rates; and 
(ii) subject to the Industrial Training Act 

1975— 
(aa) their other conditions of employ- 

ment; and 



(bb) the rights, duties, and liabilities of 
the parties to any agreement of 
apprenticeship or industrial train- 
ing agreement; 

(g) the restoration of a practice of collecting 
subscriptions to an organization of employ- 
ees where that practice has been ceased by an 
employer, or the implementation of an 
agreement between an organization of em- 
ployees and an employer under which the 
employer agrees to collect subscriptions to 
the organization; 

(h) membership or non-membership of an organ- 
ization; 

(i) any matter, whether falling within the pre- 
ceding part of this interpretation or not, 
where, 

(i) an organization of employees and an 
employer agree that it is desirable for 
the matter to be dealt with as if it were 
an industrial matter; and 

(ii) the Commission is of the opinion that 
the objects of this Act would be fur- 
thered if the matter were dealt with as 
an industrial matter;" 

The definition is expanded by the definitions of "em- 
ployer" and "employee" in s.7 of the Act. "Employer" is 
defined in s.7 as follows:— 

" "employer" includes— 
(a) persons, firms, companies and corporations; 

and 
(b) the Crown and any Minister of the Crown, or 

any public authority, 
employing one or more employees;" 

"Employee" is defined in s.7 as follows:— 
" "employee" means— 

(a) any person employed by an employer to do 
work for hire or reward including an appren- 
tice or industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or 
other implements or production or of any 
vehicle used in the delivery of goods or who 
is the owner, whether wholly or partly, of any 
vehicle used in the transport of goods or 
passengers if he is in all other respects an 
employee, 

but does not include any person engaged in 
domestic service in a private home unless— 

(e) more than 6 boarders or lodgers are therein 
received for pay or reward; or 

(0 the person so engaged is employed by an 
employer, who is not the owner or occupier 
of the private home, but who provides that 
owner or occupier with the services of the 
person so engaged;" 

Plainly, an employee in the definition of industrial matter 
means, because of that definition, any person whose usual 
status is that of an employee. That would, on its plain 
reading, encompass a person who is no longer employed but 
whose usual status is that of an employee. That is because 
"usual" means "habitual or customary" (see the Mac- 
quarie Dictionary at page 1920), and "status" defined in the 
same dictionary means, inter alia, "the condition, position 
or standing, socially or otherwise". 

In this case, of course, there is no difficulty with 
jurisdiction because the contract of employment has been 
terminated, because, in fact, it has not and is still afoot, or 
was at the time this matter was heard (unlike the situation 

in RRIA v. ADSTE 68 WAIG 11 (Pepler's case) and Coles 
Myer Ltd t/a Coles Supermarkets v. Coppin and Others 73 
WAIG 1754 (IAC), for example). 

The Commission at first instance held that this application 
related to an industrial matter and that the Commission had 
jurisdiction to hear and determine it. The Commission so 
decided under s.24 of the Act, and with regard to 
submissions and cases. Of course, jurisdiction can only exist 
in a case such as this by virtue of s.23 of the Act. 

The Commission relied upon RRIA v. AMWSU and 
Others 69 WAIG 2629 at 2640-2642, Re Cram and Others; 
ex pane New South Wales Colliery Proprietors' Association 
Ltd and Others (1987) 163 CLR 117, R v. Judges of the 
Commonwealth Industrial Court and Others; ex pane Cocks 
and Others (1968) 121 CLR 313, Re Manufacturing Grocers' 
Employees Federation of Australia and Another; ex pane 
Australian Chamber of Manufactures and Another (1986) 65 
ALR 461, Clancy v. Butchers' Shop Employees Union and 
Others (1904) 1 CLR 181 at 207, and R v. Industrial 
Commission of South Australia; ex pane Master Builders 
Association of South Australia Inc 26 SASR 535 at 537 (see 
also Hamersley Iron Pty Ltd v. AMWSU 70 WAIG 3001 at 
3007). 

The Commission also held that the judgment in Re 
Amalgamated Metal Workers Union of Australia; ex pane 
Shell Co of Australia Ltd 66 ALJR 645 at 648 put the issue 
beyond doubt that a question relating to superannuation was 
an industrial matter. 

In the end, the Commission concluded that jurisdiction 
existed because:— 

"The person is an employee of the Hospital Laundry 
and Linen Service. As a result of and because and only 
because of that employment with the Hospital Laundry 
and Linen Service, a superannuation scheme became 
available to the employee. It became available, as I 
have just said, because and only because he was an 
employee of HLLS. Then what happens is that there are 
changes made to the superannuation scheme and it is 
the only scheme which, because of his employment 
with HLLS, the employee has access to. The employee 
is not advised of those changes to the scheme by his 
employer and therefore his ability to participate in the 
only scheme available to him at that time is removed. 

The employee says, "My employer has damaged my 
monetary entitlements upon my retirement from em- 
ployment with my employer and thus I want relief for 
my loss caused by my employer from the Commis- 
sion." What is wrong with that? Why is that not an 
industrial matter?" " 

Mr Cloghan submitted that the matter to be determined 
by the Commission here did not effect or relate to the 
relationship between employer and employee. In particular, 
he submitted that not all issues pertaining to superannuation 
are industrial matters. 

We were taken to the authorities. Firstly, it was submitted 
that the 3% Case (RRIA v. AMWSU and Others {op cit)) 
involved a claim against the employer for payment of 
superannuation contributions based on 3% of ordinary time 
earnings and was, therefore, distinguishable from this case. 

Next, we were taken to Re Manufacturing Grocers' 
Employees Federation of Australia and Another; ex parte 
Australian Chamber of Manufactures and Another {op cit), 
and it was submitted that that case involved an application 
to vary certain awards requiring the payment by the 
employer of certain superannuation entitlements. It did, of 
course, in this case, however, it was submitted there was no 
claim for benefits, and the employees' entitlement was not 
contained in an award but in an Act of Parliament. Hence, 
the essential relationship for the purposes of this matter was 
not between Mr Schutze and his employer, but between Mr 
Schutze and the GESB. 

There was a distinction then, it was submitted, from Re 
Manufacturing Grocers' Employees Federation of Australia 
and Another; ex pane Australian Chamber of Manufactures 
and Another {op cit) where there was a demand by the 
employee for payment of superannuation contributions in 
lieu of wage increases. 



Further, unlike those cases, the relationship between Mr 
Schutze and his employer was inconsequential and indirect 
in relation to the issue of superannuation. 

We were also referred to Hamersley Iron Pty Ltd v. 
AMWSU 70 WAIG 3001 and the cases cited therein. That 
was an appeal in which the Full Bench canvassed in detail 
the definition of "industrial matter" contained in the Act 
and a number of pertinent authorities. The same occurred in 
the 3% Case (RRIA v. AMWSU and Others (op cii)). 

Further, it was submitted that Re Amalgamated Metal 
Workers Union of Australia; ex parte Shell Co of Australia 
Ltd (op cit) was distinguishable because the employer had 
no power to grant the claim in this case, and its views were 
irrelevant to the issue, which was a matter for determination 
by the Treasurer under s.49 of the GES Act. 

The submission was that, in this case, the claim for 
superannuation is governed by an Act of Parliament, not by 
an award, and membership of the old scheme was voluntary 
not mandatory. 

Scally and Others v. Southern Health and Social Services 
Board IRLR 522, on which the Commission at first instance 
based its decision in law, was said to be distinguishable. 

Mr Schutze's entitlement, it was submitted, did not arise 
under any contract of service. 

Further, the old scheme did not even rely on the employer 
making a contribution, whereas the new scheme does. 

We were referred to s.5, s.6, s.9(l) and (2), s.17 and s.27 
of the GES Act to support that proposition. 

The relief sought by Mr Schutze was not within the 
appellant's power, it was submitted, but was a matter 
between him and the GESB or the Treasurer, and, indeed, 
further, that there was no legal entitlement under the GES 
Act. The remedy lay, therefore, against the GESB and not 
against the appellant. 

That is a brief summary of those submissions. 
Ms Jackson's submissions, on behalf of the respondent, 

on that point were these. 
Superannuation, in this case, was a matter directly related 

to the employer/employee relationship. Indeed, it was as a 
direct consequence of Mr Schutze's employment or status 
as an employee of the Government that he was able to 
become eligible for a superannuation benefit. He was not 
able to obtain such benefits unless he were under the GES 
Act and an eligible Government employee. Hence, it was not 
correct to say that superannuation was not a condition of 
employment. Indeed, superannuation, it was submitted, was 
a benefit arising out of his contract of service because Mr 
Schutze was a Government employee. That benefit, it was 
submitted, was denied him by the actions of his employer. 

There was a number of other submissions made by Ms 
Jackson which we attempt to summarise hereunder. 

The actions of the employer were harsh and unfair and 
warranted the intervention of the Commission at first 
instance and the order of compensatory payment which it 
made. 

The order was made and the application was made, so it 
was submitted, during a continuing contract of employment. 

Further, Re Amalgamated Metal Workers Union of 
Australia; ex parte Shell Co of Australia Ltd (op cit) was 
authority for the proposition that a dispute between an 
employer and its employee as to the form that a scheme 
should take is a matter pertaining to the relationship of 
employer and employee. 

The claim here, however, it was submitted, was not a 
claim against the fund, but a claim against the employer. The 
authority, Ms Jackson submitted, supported a very broad 
view or interpretation of the ability of the Commission to 
intervene. 

This was a contractual benefit not paid during the term 
of the contract of employment. 

Further, it was submitted, the existence of other legisla- 
tion, as in this case, does not take away the nature of an 
industrial matter in this jurisdiction. The existence of a 
relationship between an employee and a superannuation 

fund and its administrators does not necessarily mean that 
the matter is not also connected to the employer/employee 
relationship. 

Indeed, the heart of this matter was the failure by the 
employer to notify its employees of their entitlement to the 
superannuation benefits (perhaps it is more accurate to say 
to advise them, firstly, that they were entitled to superannu- 
ation benefits, and, secondly, if they wished to take proper 
advantage of the benefits available then they should join the 
old scheme before the new scheme came into operation). 
That sort of notification where it relates to benefits 
"applicable" under someone's contract of employment is 
something that can be said to be demanded by employees 
in their role as employees. 

In summation, so the submission went, the rights and/or 
duties of employers and employees were in issue here 
because the employer had a duty to notify the employees of 
changes to the superannuation benefits and entitlements. 
The superannuation benefit is and was a privilege which 
related to an industrial matter. 

The Premier instructed the GESB to inform staff because 
the new superannuation arrangements would definitely 
affect the financial well being of those employees. 

The Commission at first instance had relied on Scally and 
Others v. Southern Health and Social Services Board (op 
cit). That case was applied by the Full Bench in different 
circumstances in Coles Myer Ltd t/a Coles Supermarkets v. 
Sweeting and Others 73 WAIG 225 (FB). 

In Scally and Others v. Southern Health and Social 
Services Board (op cit) the House of Lords held that there 
was a contractual obligation on the employers to take 
reasonable steps to bring the existence of the right to 
enhance their pension entitlement by the purchase of added 
years to the notice of the plaintiff employees. 

It is necessary to imply an obligation on the employer to 
take reasonable steps to bring a term of a contract of 
employment to the employees that he may be in a position 
to enjoy its benefit, where the terms of the contract have not 
been negotiated with the individual employee but result 
from negotiations with a representative body or are 
otherwise incorporated by reference; a particular term of the 
contract makes available to the employee a valuable right 
contingent upon action being taken by him to avail himself 
of the benefits; the employee cannot, in all the circum- 
stances, reasonably be expected to be aware of the term 
unless it is drawn to his attention. Accordingly, there was 
an implied term in the plaintiff's contracts of employment 
of which the employers were in each case in breach. 

In Scally and Others v. Southern Health and Social 
Services Board (op cit) the plaintiffs were four medical 
practitioners employed by die Northern Island Health 
Services. They sought to sue the respective Health and 
Social Services Board by whom they were employed as 
junior doctors for loss sustained by them by reason of the 
Board's failure to bring to their notice their right to purchase 
added years of pension entitlements before that right 
elapsed. We should say that a judgment which is a House 
of Lords judgment is very strongly persuasive. If it is not 
distinguishable we will apply it. 

The plaintiffs' contracts of employment incorporated a 
statutory superannuation scheme giving an entitlement on 
retirement to a pension and a lump sum in that case. 

The plaintiffs were told nothing and knew nothing about 
the added years entitlement on entry into service and found 
nothing until it was too late. 

In this case, the Commission at first instance found, as a 
fact, that Mr Schutze learnt nothing of the proposal to end 
the old scheme until it was too late. That finding of fact was 
not challenged later in the grounds of appeal, and we will 
turn to it in a moment. In this case, applying Scally and 
Others v. Southern Health and Social Services Board (op 
cit), and using the authority of Coles Myer Ltd t/a Coles 
Supermarkets v. Sweeting and Others (op cit) (FB), there 
was, on those authorities, an implied term in Mr Schutze's 
contract of employment which required the employer to 
bring to his attention the existence of the forthcoming 
change in the superannuation scheme, namely its end and 
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replacement by a new scheme, and this was a very drastic 
change affecting the financial well being of Mr Schutze and 
his right as an employee to join the scheme. 

We do not think that the facts in this case are materially 
distinguishable from those in Scally and Others v. Southern 
Health and Social Services Board (op cit) merely because 
persons involved in Scally and Others v. Southern Health 
and Social Services Board (op cit) were, in fact, members 
of the scheme at the time the information they should have 
received was not conveyed to them. 

It is quite clear that, because he was not made aware of 
the proposed changes to the superannuation legislation and 
scheme, Mr Schutze was substantially disadvantaged. 

However, the situation was this. Mr Schutze was 
employed by a body which was a Government department. 
The Premier directed that employer, on behalf of the 
Government, to ensure that employees were informed of 
what was to occur. Under the schemes it is true that the 
superannuation entitlements fell due from a fund which 
exists by virtue of an Act. That is no different from other 
schemes which are not Government schemes where the fund 
is not created by an Act, but it is the fund which provides 
the superannuation benefits. The fact of the matter is (as in 
Scally and Others v. Southern Health and Social Services 
Board (op cit)) that two successive Acts of Parliament 
incorporated into the contracts of employment of Mr 
Schutze and other employees (some 250 at the time of these 
events) a statutory superannuation scheme giving entitle- 
ment to superannuation benefits. 

Under the old scheme the Government and its instrumen- 
talities, as we understand the evidence, did not contribute 
to the fund. However, we do not think that that is a 
distinguishing factor. Employees could elect not to join it. 
However, they could elect to join it. However, it was not in 
dispute that under the GES Act one could not join unless one 
were a Government employee, and it was not in dispute that 
the existence of the scheme and the right to join it was 
regarded by the employer HLLS as part of the information 
which it should convey to new employees upon induction. 

Mr Reid regarded himself as being responsible to explain 
superannuation matters to employees. Indeed, so did Mr 
Hewlett, at least in relation to information which Mr 
Schutze said was not conveyed to him. Mr Howlett held a 
meeting to convey information to employees. Whether that 
information was conveyed or not, of course, was a matter 
of dispute, and the Commission at first instance found 
otherwise. 

Under the new scheme, of course, the employer made and 
makes contributions. However, the facts, which were not in 
dispute, are that the Government instructed the GESB to 
advise employees of the proposed changes, and, in that 
respect, requested, in terms amounting to a direction, that 
employees be notified, as we have observed. Mr Howlett, 
as the Manager, deemed it necessary to comply with that 
request and held a meeting in 1986 to explain the new 
changes and also gave evidence of putting that information 
in the form of a circular on the notice board. In other words, 
he undertook it as a duty as the employer's Manager to 
inform the employees at the end of one scheme and the 
commencement of another and what the implications were 
for those employees who were entitled to participate in those 
schemes. That was never disputed. There was, indeed, a 
recognition of that obligation on the evidence. However, in 
Mr Schutze's case, it was not suggested that the terms of the 
contract of employment were negotiated with individual 
employees, that employees were informed what they were, 
and that there was no question of there being a different 
situation from that which obtained in Scally and Others v. 
Southern Health and Social Services Board {op cit) as far 
as striking of terms of employment are concerned. 

In addition, it was a term of the contract of employment 
and superimposed by the statute that an employee was 
entitled to superannuation if he elected to join the scheme. 

Further, the acknowledged conduit of information in 
relation to superannuation was the employer appellant. Mr 
Reid was said to be the person to whom one should go for 
information. 

In this case, too, the term sought to be implied was one 
which should be implied as a necessary incident of a 
definable category of relationships, not necessarily to give 
efficacy to it (see the general discussion of implication of 
terms in Coles Myer Ltd t/a Coles Supermarkets v. Sweeting 
and Others {op cit) at pages 228-231 (FB)). 

However, on the authority of Scally and Others v. 
Southern Health and Social Services Board {op cit), the 
Commission at first instance was correct in implying the 
term requiring that reasonable steps be taken by the 
employer. 

There was here an express term of the contract conferring 
a valuable right on an employee to join a superannuation 
fund, which was to be varied in the only way in which it 
could, by Act of Parliament. Whether he would benefit or 
not or wished to benefit depended, as in Scally and Others 
v. Southern Health and Social Services Board {op cit), upon 
Mr Schutze being informed (see, too. Coles Myer Ltd t/a 
Coles Supermarkets v. Sweeting and Others {op cit) at page 
229 (FB) and Scally and Others v. Southern Health and 
Social Services Board {op cit) at page 569 per Lord Bridge 
of Harwich). 

In this case, the terms of the contract had not been 
negotiated with the individual employee. Employees were 
told what these terms were. 

Secondly, there was a specific term of the contract making 
available to the employee a valuable right contingent upon 
action being taken by him, that is to join or not to join the 
old scheme, to benefit or not benefit under the new scheme. 

In all the circumstances, it could not reasonably be 
expected that he be aware of the term unless it were drawn 
to his attention. The Government recognised it by instruct- 
ing those in charge of Government employees to inform 
them, and the acceptance of that responsibility by Mr 
Howlett and Mr Reid, at the material time, and in the past, 
was recognition. It was reasonable and necessary to imply 
such a term in terms of Scally apd Others v. Southern Health 
and Social Services Board {op cit). 

There is no doubt, for those reasons, that the Commission 
at first instance was correct in implying such a term. 

Implied terms arise from an industry or trade custom. That 
was the case here. There was a custom in the HLLS that the 
employees would be advised about superannuation by Mr 
Reid sufficient to found an implied term that they would do 
so (see Con-Stan Industries of Australia Pty Ltd v. Norwich 
Winterthur Insurance (Australia) Ltd 60 AUR 294 at 
296-297). The same applies to a past course of dealings 
between the parties. 

If the Commission at first instance had accepted the 
evidence of the appellant's witnesses, it was open to him to 
find that there was a custom or course of dealing whereby 
the HLLS, through its management, took it upon itself to 
give information about superannuation scheme entitlements 
to employees. 

In fact, the Commission did not accept the evidence of the 
respondent's witnesses at first instance and accepted the 
evidence of Mr Schutze and others that "blue collar" 
employees, of whom Mr Schutze was one, were told that 
they were not eligible to enter the superannuation scheme, 
which was only for "white collar workers", which was 
misleading and incorrect information. 

Once that was an implied term of the contract, as we have 
held, then a complaint of its breach and of unfair treatment 
in relation to that contract, as occurred here, plainly relates 
to an industrial matter. It does so because:— 

(1) The dispute is directly between the employer and 
the employee. 

(2) The fact that a matter affects their other relation- 
ships does not necessarily mean that it is not also 
concerned with the relationship of employer/ 
employee. It is, notwithstanding that there is a 
superannuation fund involved, a matter which 
directly relates to the employer's duty to the 
employee. 
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(3) This Commission is a tribunal to which employers 
and employees can resort to have a decision upon 
all issues which can legitimately be regarded as 
industrial issues decided. Thus, it would be 
inconsistent with the policy and objects of the Act 
to place a restrictive interpretation upon the 
naturally wide meaning of the words "affecting 
or relating to" in the definition of industrial 
matter in s.7 of the Act. Thus, a wide interpreta- 
tion should be placed upon the definition of 
"industrial matter", and we think that Cram's 
Case (op cit) supports us, if we needed support, 
in that view. 

(4) As a term of the contract was alleged to have been 
breached, what was at the heart of this application 
was therefore a matter affecting the right of the 
employee to be informed and the duty of the 
employer to inform ("rights" and "duties" are 
referred to in the definition of "industrial matter" 
(op cit)). 

In addition, this matter related to the conditions of 
employment defined in Australian Tramways Employees' 
Association v. Prahran and Malvem Tramways Trust (1913) 
17 CLR 680 at 693-694 as including "all elements that 
constitute the necessary requisites, attributes, qualifications, 
environment or other circumstances affecting the employ- 
ment". In that broad sense, then, this matter related to 
conditions of employment (see also Hamersley Iron Pty Ltd 
v. AMWSU and Others 70 WAIG 2545 and the discussions 
set out therein). We do not think that the facts make it 
distinguishable in any real sense from Re Manufacturing 
Grocers' Employees Federation of Australia and Another; 
ex pane Australian Chamber of Manufactures and Another 
(op cit) and Re Amalgamated Metal Workers Union of 
Australia; ex pane Shell Co of Australia Ltd (op cit), 
although one must always be conscious of the difference 
between the definitions of "industrial dispute" in the 
Commonwealth legislation and "industrial matter" in the 
Act. 

It matters not that the superannuation benefits are 
prescribed as an Act of Parliament or were so prescribed; 
they too were a condition of employment stemming from 
being a Government employee because Mr Schutze was a 
Government employee and for no other reason. It matters 
not that s.49 of the GES Act could have been used to remedy 
the complaint of Mr Schutze, the matter is plainly one 
directly related to the contract of employment and to the 
rights and duties of an employer and employee. 

The fact of the matter is that the complaint was (and it 
was found to be made out) that an implied term of the 
contract of employment was breached. Further, the com- 
plaint was that this resulted in Mr Schutze being harshly and 
unfairly treated by his employer. The matter before the 
Commission was directly related to the rights or duties of 
employers and employees in an industry as defined, and of 
the employees and employer concerned. It also related to 
terms and conditions of employment. What was before the 
Commission was plainly an industrial matter as that is 
defined in the Act. Of course, at all material times, the 
contract of employment remained in existence. 

There was jurisdiction plainly to hear and determine this 
matter, which was, on all of those bases, without doubt, an 
industrial matter. 

Judicial or Arbitral. 
We now turn to those submissions which were to the 

effect that, what was sought, was a remedy requiring the use 
of judicial power and not arbitral power, and that inferredly 
the Commission, constituted by a single Commissioner, 
could not exercise judicial power. This was said to be the 
position because what it was sought to do was to enforce an 
existing right. 

Arbitral functions relate to the determination of future 
rights and it is the exercise of a judicial function if its object 
is to enforce an existing right (see Crewe and Sons Pty Ltd 
v. AMWSU 69 WAIG 2623) (see, too. Re Cram and Others; 
ex pane New South Wales Colliery Proprietors' Association 
Ltd and Others (op cit)). 

This matter came before the Commission pursuant to s.44 
of the Act. That Act requires the Commission to hear and 
determine the matter before it. We are not persuaded that it 
cannot act judicially in so doing. Certainly, it cannot so act 
if to do so would be to enforce an award. However, much 
of the prohibition upon acting judicially in the authorities 
exists because of the separation of powers contained in the 
Australian Constitution. There was no such prohibition in 
the Act, or, sofar as we are aware, in any Act which might 
touch upon the Act. 

That prohibition exists in that certain judicial powers are 
conferred on the Commission, constituted otherwise than by 
a single Commissioner. All enforcement proceedings, for 
example, are solely within the jurisdiction of the Industrial 
Magistrate or the Full Bench under the Act. 

What occurred here was that the respondent claimed that 
the appellant had acted unfairly towards its employee, Mr 
Schutze, and it claimed the amount he would have been 
entitled to as a benefit, as a benefit. There was no suggestion 
that this was a matter covered by the award. In our opinion, 
there is no prohibition in the Commission acting in relation 
to resolving a dispute by reference to existing legal rights 
under this Act, unless it is a matter where power to deal with 
it is conferred exclusively on the Commission differently 
constituted or upon the Industrial Magistrates' Court. 
Insofar as Crewe and Sons Pty Ltd v. AMWSU (op cit) and 
Perth Dental Hospital v. FMWU 71 WAIG 2027 say 
otherwise, we would not follow them. This was a wide 
dispute under the contract not an award (and as to such 
conferred jurisdiction see Hamersley Iron Pty Ltd v. 
CMEWU 71 WAIG 903 at 905-907 (FB)). 

Benefit and Compensation. 

There is one other matter which was not directly raised. 
However, it falls to be decided in relation to the submission 
that what was claimed was contractual benefits, in that it 
was the amount of superannuation to which Mr Schutze 
would have been entitled had the appellant carried out its 
duty to inform him that he might join the old scheme before 
it was closed by repeal of the GES Act and had he then done 
so. 

The fact of the matter is that it was not a benefit to which 
he was entitled under the contract. What he was entitled to 
was to be informed of the fact that the old scheme was 
closing, since it was a scheme which he was entitled to join. 
At no time was the appellant obliged to pay him the amount 
of the entitlement. That was payable by the fund. There was 
no term of the contract express or implied requiring such a 
payment. This is a claim instead against the employer for 
an action which it was alleged to be harsh and unfair. 
Kennedy J in Pepler's case (op cit) cited Gibbs CJ in Slonim 
v. Fellows (1984) 154 CLR 505 at 510, and said that the 
jurisdiction of the Commission to deal with a recent unfair 
dismissal of an employee extended to ordering the employer 
to re-employ him; but it does not extend to making an order 
for compensation at large, quite unrestricted to the legal 
entitlement of the employee at the time of his dismissal. 
What we understand His Honour to say is that if Parliament 
required the Commission to have such a power then it would 
have said so. In any event, in this case, this is not a claim 
for compensation at large. It is a claim for a pre-determined 
amount which arises from a breach of contract, which 
amount would have been paid had the employer not failed 
to comply with the contract of employment and therefore 
acted inequitably. It seeks to put Mr Schutze back in the 
position he would have been in had he not been treated 
unfairly and in breach of the employer's obligation. It is not 
a claim for legal rights, but a claim for an industrial remedy 
to be determined in accordance with s.26 of the Act. 

We have re-read Pepler's case (op cit). It is clear that 
Kennedy J was dealing with the power to order compensa- 
tion in the context of an unfair dismissal because he said at 
page 18:— 

' 'Furthermore, to deny the power to order compensa- 
tion in this case is not to deny the Commission power 
to deal with the industrial matter. It is simply to deny 



that its power to do so is unconstrained in any manner. 
It may deal with a complaint of unfair dismissal in the 
most appropriate manner, by ordering re-employment 
in a proper case. If the respondent's argument were 
correct, it is not difficult to envisage a vast range of 
powers which would be available to the Commission 
which it can never have been thought to have been 
conferred upon it." (our emphasis) 

In Pepler's case {op cit), Olney J said at page 20:— 
"In my opinion there is nothing in the Act to justify 

the exercise of a jurisdiction to award a dismissed 
employee compensation or any other money payment 
except as an incident to an order for reinstatement or 
re-employment." 

Like Pepler's case {op cit), Kounis Metal Industries Pty 
Ltd v. TWU 73 WAIG 14, on a fair reading of the judgment 
of Owen J, with whom Nicholson J agreed, is not authority 
for the proposition that compensation is not available as a 
method of determining or providing a remedy in an 
industrial matter. The ratio in Pepler's case {op cit) and 
Kounis Metal Industries Pty Ltd v. TWU {op cit) was 
confined by Owen J to the question of whether jurisdiction 
existed after the termination of the employer/employee 
relationship (see, too, Coles Myer Ltd t/a Coles Supermar- 
kets v. Coppin and Others {op cit) (IAC)). In this case, of 
course, the employer/employee relationship remains afoot. 

That dictum seems to be related purely to questions of 
reinstatement and dismissals and to go no wider. It is, in any 
event, obiter. 

In Anglican Homes Inc v. FMWU 71 WAIG 1401 
Anderson J said:— 

"There is no need in this case to consider the 
difficult question whether in proceedings such as this, 
proceedings under s44 of the Act, there is power to 
order payment of money to an employee or to make 
orders which are in effect enforcement orders. For 
myself I am presently unable to see why a Commis- 
sioner to whom matters had been referred for arbitra- 
tion under s44 could not, in settlement of such a 
dispute, make orders having such an effect. The powers 
given to him to make orders binding on the parties to 
the particular dispute being arbitrated by him are very 
wide." 

His Honour does not exclude an order for payment of 
moneys as a valid exercise of power under s.44 of the Act. 
This matter was a s.44 matter. 

In our opinion, that is clearly the case here, the powers 
are very wide. We must therefore say that there is not 
binding authority, on our analysis of those authorities, to the 
effect that the order made in this matter was beyond power. 

The contract of employment was not terminated in this 
case, or had not been at the time the matter was heard, so 
that there was plainly jurisdiction (see Coles Myer Ltd t/a 
Coles Supermarkets v. Coppin and Others (op cit) (IAC)). 

S.23 of the Act confers jurisdiction. Jurisdiction is the 
authority a court has to decide a matter, and the power goes 
to the exercise of that authority. Without authority there can 
be no exercise of power (see Australian Health Insurance 
Association Ltd (formerly Voluntary Health Insurance 
Association of Australia Ltd) v. Esso Australia Pty Ltd 116 
ALR 253 at 263 per Black CJ). 

In addition, by s.18 of the Interpretation Act 1984, the Act 
is required to be interpreted so that a construction that would 
promote the purpose or object underlying the written law 
(whether that purpose or object is expressly stated in the 
written law or not) should be preferred to a construction that 
would not promote that purpose or object. S.6(c) of the Act 
provides that object in this case, and, in our opinion, the 
power under s.44 of the Act is very widely framed. We are 
of opinion, for those reasons, that, in this case, the order 
made was within power and certainly within jurisdiction. In 
any event, the matter was not directly raised by Mr Cloghan. 
Insofar as it was necessary to decide the point, we would 
hold that the order was within jurisdiction and power for the 
reasons which we have set out. 

Evidentiary and Factual Matters. 
We now turn to the submission made as to evidentiary 

matters. 
Firstly, Mr Cloghan submitted that there was no evidence 

given by Mr Reid which said that superannuation was not 
considered appropriate, and Mr Schutze's evidence was that 
he had found the information on superannuation from an 
employee's booklet under the counter in a cardboard box. 
It was submitted that at the commencement of his 
employment nobody had made any comment regarding his 
entitlement to superannuation as a condition of employment, 
nor could Mr Schutze name anyone else who had made such 
an enquiry. There was evidence that no persons were 
discouraged from joining superannuation schemes. 

Next, Mr Cloghan submitted that Mr Browne said in 
evidence, to his recollection, superannuation was available 
to all permanent employees. Mr Squire, it was submitted, 
said that he did not discuss superannuation with new 
employees because it was not his area of responsibility. Mr 
Hewlett gave evidence that he was the General Manager 
from 1985 onwards and there was no discussion regarding 
superannuation at the commencement of his employment. 
He recalled only two discussions regarding superannuation 
with employees whom he said he would send to the GESB 
or to the accountant, Mr Reid. The submission was that these 
three people in their evidence negated Mr Schutze's 
position, and that they also gave evidence of a lack of 
knowledge of superannuation matters. 

Further, it was the submission that Mr Harris said that he 
was not employed when the new scheme came out, and Mr 
Squire only became aware of it when he was working in 
another department. That referred to ground 5. 

Next, it was submitted that the comments of the 
Commission at first instance, at which ground 6 of the 
appeal was levelled, are incomplete, and that it would have 
been more correct for the Commission to say that on the 
evidence Mr Schutze became aware of his situation and his 
eligibility to join the scheme in 1977-1978. Alternatively, 
the submission was that he became aware of his situation, 
and it was possible that he did receive the handbook on the 
information to employees about the availability of superan- 
nuation. These submissions related to ground 6. 

In relation to ground 7, Mr Cloghan made a number of 
submissions. There was evidence from Mr Gilmour and Mr 
Chiappalone who said that they knew little or nothing about 
any superannuation scheme. 

Further, there was evidence from other employees, Ms 
Pamela Day and Ms Ann Day, that they had spoken to Mr 
Harris and Mr Squire and were told that superannuation was 
for "white collar" employees only. That also was Mr 
Schutze's evidence in relation to a discussion with Mr 
Browne. 

Mr Cloghan submitted that these latter matters were not 
put to Mr Squire or Mr Harris in cross-examination. On the 
weight of the evidence, it was more probable than not, so 
the submission went, that Mr Schutze assumed that there 
was some general consensus that he was not entitled to the 
old pension scheme and never pursued the matter until the 
new scheme became attractive and he heard of its benefits 
through a retiring employee. 

There were submissions made as to ground 8. It was 
submitted that the Commission at first instance erred when 
it stated that Mr Schutze, because of the nature of his duties, 
did not attend the meeting of 27 June 1986 addressed by the 
General Manager about the rapid action being required of 
employees to join the superannuation fund. Mr Schutze was 
absent from Perth at the time and returned to work in August 
1986. Indeed, there was evidence from Ms McKenzie that 
the meeting of 27 June 1986 was of very little information 
value. Mr Hewlett, she said, was not able to give 
information at a morning meeting, and when a new meeting 
took place at 1.00 pm the same day, that was conducted with 
very few staff present. None of the security guards knew of 
it, or of the proposed change to the superannuation system. 

Next, as to ground 9, it was submitted the Commission 
found that Mr Schutze was not informed of the extension of 
the old scheme because the respondent did not receive the 
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Superannuation Board circular to that effect. It was 
submitted that a number of people did join the scheme, 12 
of them before the close off time, so that some employees 
were aware in direct contradiction of what was said of what 
had occurred. 

As to ground 10, it was submitted that whilst in the 
submissions Undercliffe Nursing Home v. FMWU 65 
WAIG 385 was relied upon, there was no finding that the 
employer abused Mr Schutze's rights, or that his treatment 
was harsh or unfair. The submission was that the manage- 
ment held a meeting when the closure of the old scheme was 
discussed that enquiries referred to one person in the 
organisation (Mr Reid), that there was a process in place 
whereby employees were informed that they could go 
directly to the GESB or were given booklets. 

Mr Browne denied that he had told Mr Schutze that 
superannuation was not for "blue collar" workers. Not only 
did a meeting take place to deal with the closure of the 
scheme, but some employees had, prior to 15 August 1986, 
joined the scheme. 

Although Mr Schutze was overseas when the announce- 
ment was made, he was back at work for 14 or 15 days 
before the closure of the scheme. 

The submission was that the Commission preferred the 
evidence of Mr Schutze to that of Mr Reid, the accountant, 
and Mr Browne, the General Manager. 

The only way in which a "blue collar" worker could 
enquire about superannuation was to be referred to Mr Reid 
by the personnel section. These were the submissions of Ms 
Jackson. 

Ms Jackson also submitted that Ms Pamela Day gave 
evidence that she asked about superannuation and was told 
it was not for "blue collar" employees. Ms McKenzie gave 
evidence about similar enquiries and similar responses, as 
did Mr Schutze. It was submitted that there was consistent 
evidence to that effect. 

As to ground 7, it was submitted that Mr Browne and Mr 
Schutze contradicted each other and the latter's evidence 
was preferred, and that was an end of the matter. 

As to ground 8, it was submitted that Mr Schutze could 
not attend the meeting of employees because he was away, 
and it was therefore open to the Commission to make the 
findings which the Commission at first instance did. 

It is quite clear that the Commission relied on the 
advantage it had in observing the demeanour of the 
witnesses, and that, as a result, it is not for the Full Bench 
to interfere unless the Commission palpably misused that 
advantage. There is nothing to indicate that the Commission 
did misuse that advantage. The evidence about what 
occurred as to notification of superannuation is consistent 
throughout the evidence of the witnesses called for the 
FMWU at first instance. This version was denied, or was 
said not to be within the knowledge of witnesses who were 
staff and management persons called on behalf of the HLLS. 
The Commission preferred the evidence of the FMWU's 
wimesses having observed them. On a close scrutiny of the 
evidence, it is plain that that was open to the Commission 
so to do, and, once it preferred their evidence, it was open 
to it, generally speaking, to find as it did. 

However, we add some further comments. 
We would make these observations as to the grounds of 

appeal relating to fact and to ground 10. As a result of what 
we have found, the Commission at first instance was entitled 
to make the findings which it made and which we have set 
out (supra). It was open to the Commission to find that Mr 
Schutze did not attend the meeting of 27 June 1986 because 
of an inability to do so. Indeed, he was unaware of such a 
meeting occurring. The Commission did err in not finding 
that some employees were informed of the extension of the 
closing date of the old scheme and did join before its expiry. 
However, that could not alter the findings which were open 
to him in relation to Mr Schutze's lack of knowledge on the 
evidence, which he accepted. It was a lack of knowledge 
shared by other employees. 

The Commission at first instance also erred in finding that 
the evidence of Mr Reid did not directly conflict with Mr 

Schutze, namely that it was not considered appropriate nor 
encouraged by management that they should join. The 
evidence did conflict and it was clear that where there was 
a conflict the Commission accepted the evidence of Mr 
Schutze to the witnesses for the respondent at first instance. 
The Commission should have found accordingly, but the 
error cannot affect the correctness of the decision. 

As to ground 5, a similar observation applies. 
As to grounds 6 and 7, the Commission relied on Mr 

Schutze's evidence, as it was entitled to do. 
In the end, it was plainly open to the Commission to find 

that the applicant's claim that the treatment of Mr Schutze 
by his employer with respect to his superannuation 
entitlements, a condition of his employment, was unfair. 

The steps taken were not reasonable in the case of Mr 
Schutze, because management knew or ought to have known 
that the meeting being held to inform staff on 27 June 1986 
was held before the security officers came on duty at 3.30 
pm. Not one security officer knew of the meeting or of the 
proposed change. Further, the meeting itself was an 
ineffective instrument of providing information. Mr Howlett 
and other administrators knew or ought to have known that 
Mr Schutze was away and made no attempt to inform him 
otherwise. No reasonable step was taken to inform Mr 
Schutze in accordance with the obligation upon the 
employer appellant to do so. 

We have considered all of the submissions and authorities 
cited and all of the evidence, both oral and documentary. 

In all of the circumstances, and for the reasons set out 
above, no ground of appeal is made out and we would 
dismiss the appeal. 

Order accordingly 
Appearances: Mr D. Cloghan on behalf of the appellant. 
Ms S.M. Jackson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Hospital Laundry and Linen Service 

(Appellant) 
and 

The Federated Miscellaneous Workers' Union of Australia, 
Western Australian Branch 

(Respondent). 
No. 1124 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

17 December 1993 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 13th day of September 1993, and having heard 
Mr D. Cloghan on behalf of the appellant and Ms S.M. 
Jackson on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 17th day of December 1993 
wherein it was found that the appeal should be dismissed, 
it is this day, the 17th day of December 1993, ordered that 
appeal No. 1124 of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 



FULL BENCH— 
Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

(Appellant) 
and 

Western Mining Corporation Limited. 
(Respondent) 

No 1098 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

8 December 1993. 

Order. 
This matter having been due to come on for hearing before 
the Full Bench on the 8th day of December 1993, and having 
been advised in writing by the parties on the 15th day of 
November 1993 and the 16th day of November 1993 that 
they had reached agreement as to the resolution of this 
matter upon terms satisfactory to them which they wish to 
remain confidential, and both letters having been filed 
herein, and having been requested by the parties to issue 
orders in the terms hereunder, it is this day, the 8th day of 
December 1993, ordered, by consent, as follows:— 

(1) That appeal No 1098 of 1993 be and is hereby 
dismissed. 

(2) That the parties do not disclose the terms of their 
settlement agreement to any third party except in 
accordance with the terms of the Deed of 
Settlement and Release executed between the 
parties. 

(3) That there be no order as to costs in the above 
numbered appeal. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Orders follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

(Appellant) 
and 

Western Mining Corporation Petroleum Division 
Australasia. 

(Respondent) 
No 1098 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

2 September 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 27th day of August 1993, and having heard 
Mr G P Mohen (of Counsel) on behalf of the appellant and 
Ms J I M Crowhurst (of Counsel) and with her Mr J S 
Robinson (of Counsel) on behalf of the respondent, and the 
appellant having sought leave to have the appeal adjourned, 

and the Full Bench having determined for the just and 
expeditious hearing and determination of this matter that the 
appeal should be adjourned, it is this day, the 2nd day of 
September 1993, ordered that the appeal be and is hereby 
adjourned to 10.30 am on Monday, the 18th day of October 
1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Neil Ferguson 

(Appellant) 
and 

Western Mining Corporation Petroleum Division Australa- 
sia. 

(Respondent) 
No 1098 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

26 October 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 18th day of October 1993, and having heard 
Mr M Keogh on behalf of the appellant and Mr A D Lucev 
(of Counsel) and with him Mr J S Robinson (of Counsel) 
on behalf of the respondent, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of this 
matter, it is this day, the 26th day of October 1993, ordered 
as follows:— 

(1) That leave be and is hereby granted to the 
appellant to amend the appeal book filed herein 
on the 28th day of July 1993 by striking out the 
following from the appeal book and the list of 
contents:— 

(a) • List of Complaints for hearing before an 
Industrial Magistrate (No: 167 of 1993) 

(b) • Letter to Mr R. Gething, requesting written 
reasons re; No: 167 of 1993 

(c) • Letter to Mr G. Yewers, dated 24 June 1993 
(d) • Letter to Commissioner J. Gregor, dated 24 

June 1993 
(e) • Letter to Mr H. Morgan, dated 24 June 1993 

(3 pages) 
(f) • Tfermination letter, dated 02 June 1993 
(g) • Employment Separation Certificate, dated 02 

June 1993 
(h) • Final payment as at 02 June 1993 and 

Remittance Advice 
(i) • Notice of Appeal W.M.C. Limited (Petro- 

leum Division) No: 87 of 1993 (9 pages) 
(j) • Letter from Mr M. Cuomo re; Appeal No: 87 

of 1993, dated 16 July 1993 
(k) • Trades and Labor Council of W.A., Media 

Conference Statement, dated 29 June 1993 
(1) • Newspaper Article, Sunday Times, dated 04 

July 1993. 
(2) That the appeal book filed herein on the 28 July 

1993 be amended to include the written reasons 
for decision in Complaint No 167 of 1993. 

(3) That leave be and is hereby granted to the 
appellant to amend the grounds of appeal by:— 
(a) Deleting grounds B5, 6, 7 and 8. 
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(b) By adding a new ground of appeal A3 as 
follows:— 

"That the court erred in denying the 
appellant natural justice, in that it failed to 
give the appellant an opportunity to be heard 
and failed to comply with the Industrial 
Arbitration (Industrial Magistrates) Regula- 
tions 1980 (as amended), regulation 3, 
sub-regulation (7)." 

(4) That the appeal herein be and is hereby adjourned, 
by consent, to 10.30 am on Wednesday, the 8th 
day of December 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
T J and M B Waugh 

(Appellants) 
and 

Forest Products, Furnishing and Allied Industries Industrial 
Union of Workers WA. 

(Respondent) 
No 1238 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

17 December 1993. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

This is an appeal against the decision of the Industrial 
Magistrate in complaint No 273 of 1992 which was given 
on 11 August 1993. The appeal is made pursuant to s.84 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

The complaint before the Industrial Magistrate was that 
"between the 16th day of November 1992 and the 20th day 
of November 1992 at Manjimup T.J. & M.B. Waugh being 
a party bound by Order No. CR465 of 1992 has committed 
a breach thereof in that Russell White has been denied a 
benefit to which he is entitled by operation of the Order in 
that he has not been reinstated in employment as a truck 
driver". 

Against that decision the appellants, who were the 
respondents at first instance, now appeal. The grounds of 
appeal, as amended, are as follows:— 

"1. The learned industrial magistrate erred in law in 
failing to provide adequate reasons for judgment, 
more particularly: 
(a) no credibility findings were made and there 

was no weighing up of the evidence given by 
Mr Waugh explaining why there was no 
work available; 

(b) there was no weighing up of the evidence of 
Mr Waugh concerning the duties allocated to 
Mr White, nor was any regard had to Mr 
White's concessions in cross examination as 
to the previous work or duties he had 
undertaken during his prior employment with 
the Appellants as a truck driver; 

(c) there was no finding as to what work fell 
within the position of truck driver, particu- 
larly having regard to Mr White's conces- 
sions in cross examination as to the previous 

work or duties he had undertaken during his 
prior employment with the Appellants as a 
truck driver; 

(d) there was no finding as to the effect of the 
work carried out by Mr White after 20 
November 1992. 

2. The learned industrial magistrate erred in law in 
failing to have regard to a number of relevant 
considerations, namely those matters referred to 
in 1. above. 

3. The learned industrial magistrate erred in law in 
concluding that an employer who advised a 
reinstated employee that "there is no work for 
you" amounts to an ignoring or frustration of the 
Commission's reinstatement order which would 
have the effect of wrongly imposing an obligation 
to provide work which does not exist at law. 

4. The learned industrial magistrate erred in fact and 
law in finding that Mr Waugh gave evidence that 
he had advised Mr White on 16 November 1992 
(or at any other time) that "there was no work as 
a truck driver for him so he was put in 
maintenance work" when there was no evidence 
to support that finding; in consequence of which, 
the learned industrial magistrate erred in conclud- 
ing (implicitly) that there was a distinction 
between the duties falling within the position of 
a truck driver and the carrying out of maintenance 
work. 

5. The learned industrial magistrate erred in law 
and/or fact in holding that clause 51 of the Timber 
Workers' Award No 36 of 1950 did not justify Mr 
White being directed to carry out duties other than 
specifically driving a truck, in circumstances in 
which: 
(a) the Appellants did not have specific driving 

work for Mr White; and 
(b) Mr White was paid as a truck driver. 

6. The learned industrial magistrate should have 
concluded that the totality of evidence established 
that Mr White had been re-employed as a truck 
driver, particularly having regard to: 

(a) the evidence given by Mr Waugh concerning 
the duties allocated to Mr White; 

(b) the concessions made by Mr White in cross 
examination as to the previous work or duties 
he had undertaken during his prior employ- 
ment with the Appellants as a truck driver; 

(c) the evidence of Mr White that by Thursday, 
19 November 1992, the truck previously 
driven by him had been returned to the yard 
and that the truck was driven by him in the 
yard on that day; 

(d) that after maintenance of this truck had been 
completed by Mr White, he had made a 
delivery in the truck on Thcsday, 24 Novem- 
ber 1992; 

(e) that during the following five months, he had 
carried out driving duties in an ordinary way, 
except that he had not had as much work as 
was previously the case. 

7. Alternatively to 6. above, having regard to the 
evidence referred to in that paragraph, the learned 
industrial magistrate should have found that the 
complainant had failed to discharge the onus upon 
it of establishing that the Appellants had breached 
the Order dated 11 November 1992." 

What had occurred was that Mr Russell Lindsay White 
had been employed by Mr Trevor John Waugh and his wife, 
who is the secondnamed appellant, who, at all material 
times, conducted a milling and log hauling business in the 
South-West. 

Mr White applied in application No CR 465 of 1992 for 
reinstatement in his employment, and the Chief Commis- 
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sioner so ordered on 11 November 1992 (72 WAIG 2867 at 
2871-2872), the order being in the following terms:— 

"That provided Mr Russell White presents himself 
for duty at the premises of the Respondent at the usual 
time of business commencement on Monday, 16 
November, 1992, he shall be reinstated in employment 
as a truck driver with T.J. and M.B. Waugh; 

And that re-employment shall commence from the 
aforesaid time and date; 

And that the terms and conditions of such re- 
employment shall be in accordance with the Timber 
Workers Award No. 36 of 1950; 

And that T.J. and M.B. Waugh do pay to Mr Russell 
White the sum of $6,781.44 of which half of this 
amount shall be paid within 14 days of the date of this 
Order and the balance within 28 days of the date of this 
Order provided that Mr White presents himself for 
re-employment on 16 November, the total amount paid 
shall be equal to wages that Mr Russell White would 
have received during the period from when his 
dismissal took effect until the date of his re-instatement 
pursuant this (sic) Order as if Mr Russell White had 
been employed as a truck driver at the rate of pay 
prescribed by the Timber Workers Award No. 36 of 
1950." 

That order was appealed against, but the appeal was 
unsuccessful. 

The Evidence. 
Only two witnesses gave evidence in this matter at first 

instance. They were Mr Russell Lindsay White, the 
employee the subject of the Chief Commissioner's order, 
and Mr Trevor John Waugh, a sawmiller and cartage 
contractor carrying on business with his wife, Mrs M B 
Waugh. Both were respondents at first instance and 
appellants before the Full Bench. 

Mr White's Evidence. 
Mr White's evidence is summarised hereunder. 
On Saturday, 14 November 1992, Mr White went to see 

Mr Waugh "to put out his hand in friendship", as he said, 
and ask him what time he should go to work on Monday, 
16 November 1992. (The Chief Commissioner's order 
reinstating Mr Waugh was made on 11 November 1992). It 
was about 10.15 am and they had a 20 minute conversation. 
Mr White made notes of the conversation when he returned 
home. He said to Mr Waugh that he had come along in the 
interest "of putting out the hand of friendship". Mr Waugh 
cut him off in mid-sentence and said words to the effect 
' 'There is no relationship and I haven't got any work for you. 
Just do your 7.6 hours, have your smokos and lunch and then 
go home". They did not discuss his duties. Mr Waugh made 
reference to the fact that no court was going to tell him what 
he could do. Mr Waugh also said words to the effect "You 
can sit in the truck; you can polish the truck; you can walk 
around the truck but you won't be driving it on the road". 
Mr White brought up the subject of truck driving duties. Mr 
Waugh said "I will pay you as a truck driver all right". 

On Monday, 16 November 1992 at 7.00 am Mr White 
turned up at the yard for work. He was standing beside a 
truck normally driven by Mr Mick Hawkins, another 
employee, which was a sister truck to the one which Mr 
White normally drove. Mr Waugh told Mr White to paint 
the wheels and clean the "cabin and stuff out". He did this 
for three or four hours that day. He kept a daily record of 
what he did. It was more of the same on Thesday, 17 
November 1992. 

At the time, the truck being cleaned was the truck usually 
driven by Mr Mick Hawkins. Mr Hawkins was driving the 
truck normally driven by Mr White, which Mr White 
described as "still a goer" ((ie) that it was serviceable and 
operateable). 

Another person had been employed in the interim, a 
person called Gavin Hanrahan, but his duties do not seem 
to have been defined. 

Mr White continued painting tyre rims and wheel nuts 
until 20 November 1992. His duties in no way resembled 

the sorts of activities that truck drivers predominantly did 
during that week, 16 to 20 November 1992. On the Thursday 
or Friday he had not been reinstated in his employment as 
a truck driver by what he knew of the definition of truck 
driver. 

In the two and a half years before when he was a truck 
driver he was involved in carrying logs, that is driving 
trucks. If a truck broke down he would help the fitters with 
the truck for about half a day, but other than that he had 
never had cause to work about the yard, although in 1991 
he spent a week in the mill cutting tree and tomato stakes. 
As a truck driver he looked after the maintenance of his own 
rig. Indeed, barring any major break down, a truck driver, 
he said, spends very little time in the yard. He keeps the 
weekend for maintenance. 

Mr White was then cross-examined. Some cross-exami- 
nation about the contents of his notes occurred. 

Three of the five trucks were operating on the road. The 
other operational one was the one he was working on. The 
trailer to that truck was not being repaired, as far as he knew 
at the time. His truck came back into the yard on the 
Thursday afternoon. He did the oil change on his truck on 
the Friday. It came in because the mill operators would not 
unload the wood on that truck (Mr White's truck) because 
it was subject to union bans placed on it on the Thursday 
morning because Mr White was not driving his truck. He 
drove the truck the next week and the bans were lifted 
because he was driving the truck. 

He did advise that he had spent 10 hours in 1990 cleaning 
the cab of a truck. Usually, however, he spent 45 minutes 
at the most doing that sort of work on a Saturday morning. 
He had cleaned a truck before while working for T J and M 
B Waugh, but not so thoroughly. He had not cleaned tools 
before, but had "chucked out old paperwork". He had done 
other of the work which he did that week, but said that the 
maintenance done was not bona fide maintenance. On 
Friday, 20 November 1992, bona fide maintenance was 
being done. 

Mr White did some driving over the next five months after 
these events. However, he said that maintenance was done 
on Friday afternoons or Saturdays. He had used a loader a 
couple of times, and he did use a chainsaw. He used a plainer 
to cut stakes. This was in the previous two and a half years, 
but the loader was used to load his truck in the bush, a 
chainsaw was used in the bush to dock logs before or in the 
process of loading his truck. No reference was made at any 
time to anything other than a continuing maintenance 
schedule being worked by him. 

In re-examination Mr White said that "in Trevor's 
operation you were seconded to a particular piece of 
equipment or a vehicle and that was your responsibility as 
far as I looked at it". 

Mr Waugh's Evidence. 
Mr Waugh's evidence is summarised hereunder. 
He met Mr White on Saturday, 14 November 1992. Mr 

White had said that he had come back to get off on the right 
foot for Monday. Mr Waugh told him that he did not really 
have anything for Mr White to do, and the court had ordered 
that he re-employ him as a truck driver. Mr Waugh told Mr 
White that he would employ him and abide by the order and 
to turn up at 7.00 am. Mr White looked him in the eye with 
a fairly wild sort of expression and said that he was not 
talking to him but to the court. Mr Waugh told Mr White 
that he would abide by the court order and re-employ him 
as a truck driver and that Mr White should turn up on 
Monday. Mr Waugh said, however, that he had nothing for 
him to do and could not just pay him to drive around the 
block. That was the end of the conversation. 

There was no work because it was the time of year and 
they were doing maintenance to the trucks. The logging year 
begins in November and goes through to July. 

Mr Hawkins' truck was in the maintenance shed on 
Saturday, 14 November 1992. The truck was done and put 
out in the yard and Mr White was asked to clean it. There 



were no other vehicles which Mr White could drive that 
week, according to Mr Waugh. The mechanics finished 
work on the trailer to the truck on the Wednesday. 

When a truck comes in for repairs or maintenance of a 
major kind, Mr Waugh said, the driver usually assists the 
mechanic. 

On the Thursday. Mr Hawkins* truck was hooked up to 
the trailer and he drove it back to the bush and left Mr 
White's truck behind. Mr White could not drive his truck 
on the Thursday because of the ban placed upon it. Mr Nick 
Oakes, the respondent union organiser, had told Mr Waugh 
of this on the Thursday afternoon. 

Mr White drove his truck, which remained loaded, on the 
Thursday to the ramp to have the oil and water checked and 
to be unloaded. 

Mr White was paid as a truck driver for the period 16 to 
20 November 1992. 

Mr Waugh confirmed that Mr White carried out the tasks, 
which in evidence Mr White had said that he had carried out. 
Mr Waugh's evidence was that most truck drivers are 
employed under the same conditions, that is if there is 
nothing to do driving a truck they will do the next best thing, 
maintenance, mechanical repairs, sweep the shed out, etc. 
The alternative was to stand them down. Most of Mr 
Waugh's employees are multi-skilled. 

In cross-examination, Mr Waugh said as follows. 
There was no truck in the maintenance shed on Saturday, 

14 November 1992. He was asked whether he had said 
different and said "No". There was a trailer being repaired. 
It was Mr Hawkins' trailer. There were rush repair jobs on 
a skidder and loader to be done as well. 

The logging year, he said, is from 1 November to the end 
or middle of July. What he also said was that they do not 
repair the trucks before 1 November because they need to 
have them earning income. 

The duties which Mr White was given to perform were 
constructive, Mr Waugh said. On one occasion, Mr White 
had to paint a vehicle a different colour on one day than from 
the day previous because he had painted it the wrong colour, 
contrary to a mechanic's direction. 

On the Thursday, he used the truck part of his truck and 
trailer and he did not drive the truck only because of the bans 
which were in place. 

In re-examination, Mr Waugh said that if Mr White had 
gone out in the truck which had been fixed by about 
Wednesday, Mr Hawkins would have been painting wheels 
and doing the same work as Mr White was doing. 

It is clear that for the following five months after these 
events Mr White did drive one of Mr Waugh's trucks. He 
was, of course, during the week 16 to 20 November 1992 
paid at truck drivers' rates (and one assumes for the 
following five months). His case was that he had not been 
reinstated as a truck driver. 

Findings of the Industrial Magistrate. 
His Worship found as follows:— 

(1) That an order of a Commissioner cannot be 
ignored or frustrated by an employer saying 
simply that "there is no work for you to do", as 
Mr Waugh said. 

(2) He referred to clause 51 of the Timber Workers 
Award No 36 of 1950 (hereinafter referred to as 
"the award"), which reads as follows:— 

"51.—Work Flexibility. 
(1) An employer may direct an employee to 

carry out such duties as are within the limits 
of the employee's skill, competence and 
training. 

(2) An employer may direct an employee to 
carry out such duties and use such tools and 
equipment as may be required provided that 
the employee has been properly trained in the 
use of such tools and equipment. 

(3) Any direction issued by an employer pursu- 
ant to subclauses (1) and (2) hereof shall be 

consistent with the employer's responsibili- 
ties to provide a safe and healthy working 
environment." 

(3) He observed that an order of the Commission 
cannot be ignored or frustrated by reliance on 
clause 51 of the award relating to work flexibility. 

(4) He found that Mr White was not employed as a 
truck driver when he returned to work on 16 
November 1992 pursuant to order No CR 465 of 
1992, but was clearly employed to clean trucks. 
He was given no indication from his employer as 
to when he would be again driving trucks, and, in 
fact, it was not until a ban was put on his truck 
that he was given his truck back. The fact that he 
was paid hourly as a truck driver clearly did not 
make him a truck driver. 

(5) He then found that the complaint was made out 
and that Mr White was denied a benefit to which 
he was entitled by the operation of the order in that 
he was not reinstated in employment as a truck 
driver. 

Mr Raymond's Submissions. 
The submissions of Mr Raymond (of Counsel), who 

appeared for the appellants, were as follows. 
There was an error in the Industrial Magistrate saying that 

an order of the Commission cannot be frustrated by an 
employer saying simply "There is no work for you to do". 
That was an error because one really needs to look at the 
circumstances of the reinstatement or re-employment to 
ascertain what the purpose of that re-engagement is. 

The proper test is not to look at the amount of time spent 
in an activity, but the purpose for which the employment 
was entered into. 

Mr White was told initially that there was no work, and 
that was the basis on which he was employed ((ie) 1 will 
re-employ you as a truck driver but there is no work for you). 
In any event, the duties which he carried out fell within the 
scope of work carried out by a truck driver in Mr Waugh's 
establishment. The onus of establishing any breach of the 
order lay upon the appellants. 

Ground 1 
As to ground 1, Mr Raymond submitted as follows:— 

(1) No credibility findings were made and there was 
no weighing up of the evidence. There was some 
conflict in the evidence which was not resolved 
by His Worship. 

(2) There was no weighing up of the evidence of Mr 
Waugh as to the duties allocated to Mr White, nor 
was any regard had to Mr White's concession in 
cross-examination as to the previous work or 
duties which he had undertaken during his prior 
employment as a truck driver. 

(3) There was no finding made as to what work fell 
within the position of truck driver. To conclude 
that there had been a breach, the Industrial 
Magistrate would have to have found what work 
fell within the scope of the position of truck driver. 

(4) There was no finding as to the effect of work 
carried out by Mr White after 20 November 1992. 

The finding was that for the first week of employment the 
employee had been denied the benefits of employment as 
a truck driver pursuant to the reinstatement order. There was 
no contest that for the remainder of the employment, all but 
the first week, had involved Mr White in truck driving 
duties. He was employed for a period of five months after 
these events. In that first week he was, apart from one 
occasion when he drove his own truck, engaged in carrying 
out maintenance related work. There was no work for Mr 
White (see pages 50-51 of the transcript at first instance 
(hereinafter referred to as "TFI")) because they were doing 
maintenance to some of the trucks and some of the bush 
machines "before we started up for the new season, new 
logging year". 

The only vehicles which Mr White could have driven 
were the trucks, one having maintenance done to it, and the 
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other being out on the road. The black ban on Thursday 
prevented him driving a truck on that day. There was no 
weighing up of the evidence of Mr Waugh and Mr White 
and no regard paid to Mr White's concessions as to the work 
which he had done in previous employment 

It was submitted that Ruane v. Woodside Offshore 
Petroleum Pty Ltd 71 WAIG 913 is authority for the 
proposition that His Worship was required to provide 
adequate reasons and had not done so. 

Ground 2 
It was submitted that His Worship erred in failing to have 

regard to a number of relevant considerations. In order to 
determine whether there had been a breach of an order there 
was a duty to consider the subject matter of that order. 
Therefore it was necessary to make findings as to the scope 
of duties of a truck driver. 

Ground 3 
It was an error when His Worship concluded that an 

employer who advised a reinstated employee "there is no 
work for you" amounts to an ignoring or frustrating of the 
Commission's reinstatement order, which would have the 
effect of wrongly imposing an obligation to provide work 
which does not exist at law (see Glen Bartlett v. Indian 
Pacific Ltd 68 WAIG 2508 at 2517). We were referred also 
to Mann v. Capital Territory Health Commission (1982) 148 
CLR 97. 

Ground 4 
The learned Magistrate also erred, it was submitted, in 

fact and in law in finding that Mr Waugh gave evidence that 
he advised Mr White on 16 November 1992, or at any other 
time, that there was no work as a truck driver so that he put 
him in maintenance work, when there was no evidence to 
support that finding. There is no such statement. The 
evidence was, it was submitted, "I will re-employ you as 
a truck driver but I don't have any work". 

Ground 5 
It was submitted in reference to this that no exhibit 

number was given to the award, but that because of clause 
51 of the award a change in duties can result in 
re-employment, but that does not follow where there is a 
flexibility within the duties to be carried out by the 
employee. We were referred to Quinn v. Jack Chia 
(Australia) Ltd (1991-1992) 43 IR 91 at 99. 

Ground 6 
It was submitted that the totality of the evidence 

established that Mr White had been re-employed as a truck 
driver. 

Ground 7 
It was submitted that the complaint should have been 

dismissed because the Industrial Magistrate should have 
found that there was compliance with the order on the basis 
set out in ground 6, or alternatively, failed to discharge the 
onus upon it. 

It was submitted that the complainant had in fact failed 
to discharge the onus upon it of establishing that the 
appellants had breached the order of 11 November 1992. 

Mr Daly's Submissions. 
Mr Daly, for the respondent, made a number of 

submissions. 
Firstly, he said that the complaint is that T J and M B 

Waugh, being a party bound by the order of the Commission, 
committed a breach thereof in that Mr White had been 
denied a benefit to which he was entitled by operation of the 
order, because he was not reinstated in his employment as 
a truck driver. 

The critical component of the order of the Chief 
Commissioner, it was submitted, was that he be employed 
pursuant to the terms of the award so that the question was 
not whether he was a truck driver, but whether he was in fact 
employed pursuant to the award. So the question was were 
the duties performed by Mr White during that week within 
the ambit or within the sorts of duties that either a truck 
driver could do or conversely within the duties broadly of 
any classification within the award? 

The respondent's position was that essentially the order 
required Mr Waugh to re-employ Mr White as a truck driver, 
and that he had not done so deliberately, and that clause 51 
was of no relevance. 

The Industrial Magistrate was entitled to prefer the 
evidence of one witness over another. There were only two 
witnesses, and it was open to the Industrial Magistrate to 
find that Mr Waugh deliberately tried to frustrate the 
Commission's order. 

Even if it was determined that there was not sufficient 
work for all of the truck drivers, Mr White had the benefit 
of a decision of the Commission reinstating him as a truck 
driver. The vehicle he normally drove was available and was 
being used, albeit by another employee. 

The truck which Mr White was cleaning was the sister 
truck normally driven by Mr Hawkins. Normally, each 
driver would drive his own truck and service it The 
evidence indicates that each driver was normally responsible 
for the cleaning and minor maintenance of his own truck 
(see pages 14 and 19 (TFI)). Mr Hawkins was driving Mr 
White's truck. Mr White's truck then came into the yard and 
Mr Hawkins' truck, which Mr White was repairing, went 
back to Mr Hawkins. Hence, because it was initially not the 
intention of Mr Waugh to comply with the order when Mr 
Hawkins' truck became available, it was Mr White's truck 
which Mr Hawkins was given to drive. Mr White could have 
driven the truck on Thursday, and then there would have 
been no ban. 

On all of the evidence, it was open to the Industrial 
Magistrate to conclude that, in fact, it was not the intention 
of Mr Waugh to comply with the order, and, in fact, it was 
the union's contention and belief that the Industrial 
Magistrate found the same. 

Eventually, it was submitted, Mr Waugh only re- 
employed Mr White in driving the truck because a ban had 
been implemented. 

The Industrial Magistrate was entitled to interpret the 
order on its plain reading. The only time Mr White drove 
the truck was on Thursday and that was in the yard to the 
ramp so that oil could be put in it, and he was not, in fact, 
employed as a truck driver. 

As to ground 2, it was submitted that there was work as 
a truck driver to be done. In the normal course of events, Mr 
White would have driven one truck and Mr Hawkins the 
other. 

On the totality of the evidence, Mr Waugh had really said 
that Mr White was engaged in cleaning and maintenance 
duties. Unfortunately, the Industrial Magistrate did not say 
that he accepted the evidence of either party. Mr White was 
given no indication when he might drive a truck again (see 
page 52 (TFT)). 

If there is ambiguity, one looks at the reasons for decision 
of the Chief Commissioner. 

There was evidence that maintenance is an on-going 
matter which is usually attended to on Saturday mornings. 

The Industrial Magistrate had the advantage of seeing the 
witnesses at first hand, and Mr White's truck was available 
and was not offered to him. 

In reply, Mr Raymond said that His Worship found that 
Mr White was not given his truck back because of the black 
ban. It was not because of the black ban that he was given 
his truck back, but after the end of it. It was not, in fact, until 
the following Utesday that Mr White went on delivery with 
the vehicle. The ban, it was submitted, was in place on the 
Wednesday, and Mr White's vehicle was not in the yard on 
the Saturday or Monday morning. 

The obligation at law is to re-employ as a result of a 
reinstatement order. It is not necessary to provide work and 
the order is unambiguous. It carries no duty to provide work. 
It was only when Mr White was employed that there was 
a situation where there was then an extra driver but still a 
truck not available. There was no duty on the employer to 
arrange his affaire so that some other driver might be made 
to sit doing nothing so that Mr White could work. 
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Conclusions. 
The order of the Chief Commissioner is set out above. It 

was sought at first instance to enforce that order pursuant 
to s.83 of the Act, which provides for a penalty to be 
imposed where a person contravenes or fails to comply with 
an order. It was for the applicant to establish the facts on 
which it alleged that there was a contravention or failure to 
comply. This was required to be done on the balance of 
probabilities. 

First of all, one should examine the order to see what it 
required. We will first look at its plain words, and if that 
leads to a clear meaning and reveals no ambiguity or 
absurdity it is necessary to go no further. If that is not the 
case then one would look at the reasons for decision at first 
instance. 

The order required that Mr White present himself for duty 
at the premises of the respondent at the usual time of 
business commencing on Monday, 16 November 1992. If he 
did so he was to be reinstated in employment as a truck 
driver. He did so. He had, of course, been employed as a 
truck driver for two and a half years before his unfair 
dismissal, and he was really being reinstated to that position. 
The words of the order were plain and unambiguous and do 
not lead to their having ambiguity in meaning or absurdity 
when that approach is used (see Norwest Beef Industries Ltd 
v. AMIEU 64 WAIG 2124 and AEEFEU v. Minister for 
Health 71 WAIG 2253). If he was not reinstated to do what 
he did before as a truck driver, then the respondent was in 
breach of the order. Whether he was so employed was the 
only real point in issue, although there was something of an 
alternative point that the appellants were entitled to utilise 
clause 51 to ensure that he performed other duties. 

We turn to the findings which were criticised for 
inadequacy by Mr Raymond in his submissions. We have 
summarised them above, but we will now comment upon 
them a little further. We should observe, too, that we have 
summarised the evidence above to better examine the 
findings in relation to that evidence. 

His Worship dealt with Mr Waugh's evidence which was 
as follows. 

There was no work for Mr White to do as a truck driver 
during that first week and so he was put on maintenance 
work. His Worship concluded that an order of the 
Commission cannot be ignored or frustrated by an employer 
saying simply that "there is no work for you". 

It would render orders of the Commission totally 
worthless and toothless if an employer could just say to an 
employee after he turns up to work pursuant to an order to 
be told "there is no work for you". 

Next, His Worship said that he would not have thought 
that an order of the Commission can be ignored or frustrated 
by reliance on clause 51 of the award relating to work 
flexibility. That is an observation which is manifestly 
correct. 

His Worship then made findings of fact. In making them 
he did not specifically say that he preferred the evidence of 
one or other witness, there being only two. However, His 
Worship did find that Mr White was employed to clean 
trucks. This was expressed to be supported by other findings 
as we read the reasons. Mr White was told to clean trucks. 
Mr White was given no indication from Mr Waugh as to 
when he would again be driving trucks. 

In addition. His Worship found that Mr White was not 
given his truck back until a ban was put on it. He also held 
that the fact that Mr White was paid by the hour, the same 
as a truck driver, did not mean that he was a truck driver. 

No comment was made as to the crucial evidence that Mr 
White was told by Mr Waugh on Saturday, 14 November 
1992 "You can sit in the truck; you can polish the truck; 
you can walk around the truck but you won't be driving it 
down the road", and no court was going to tell him what 
to do. 

Mr Waugh did not deny that specifically. He said "I said 
that was okay, and I said I didn't really have anything for 
him to do. The court had ordered that I had to re-employ him 
as a truck driver...". "And then he replied?" "Well, I don't 

know whether he replied or I replied but I think he—I may 
have replied actually that I didn't really have anything for 
him to do but I would employ him and abide by the court 
order, and to turn up at 7 o'clock, and he looked me in the 
eye ...; that I would abide by the court order and I would 
re-employ him as a truck driver and to turn up on Monday. 
But if I never had anything for him to do I couldn't just pay 
him to drive a truck around the yard" (see page 50 (TFI)). 

Before we consider those findings further, it is necessary 
to mention some principles and examine some submissions 
made. 

Firstly, as Mr Daly submitted. His Worship had the 
advantage of observing the two witnesses in the witness box. 
Secondly, an appellate court does not overturn findings of 
fact unless satisfied that the trial judge has misdirected 
himself or that "any advantage enjoyed by the trial judge 
by reason of having seen and heard the witnesses could not 
be sufficient to explain or justify the trial judge's conclu- 
sion" (see Gromark Packaging v. FMWU 73 WAIG 220 per 
Franklyn J). Thirdly, "when a trial judge resolves a conflict 
of evidence between witnesses, the subtle influence of 
demeanour on his determination cannot be overlooked. It 
does not follow that, because the learned judge made no 
express reference to demeanour and credibility, they played 
no part in his conclusion" (see Martin v. Option Investments 
(Australia) Pty Ltd (No 2) [1982] VR 464 at 468) (see Jones 
v. Hyde 85 ALR 23 at 27-28 per McIIugh J (Brennan, 
Deane, Dawson and Toohey JJ concurring)). 

Further, where a trial judge has made a finding of fact 
contrary to the evidence of a witness, but has made no 
reference to that evidence, an appellate court cannot act on 
that evidence to reverse the finding, unless it is satisfied that 
any advantage enjoyed by the trial judge by reason of having 
seen and heard the witnesses could not be sufficient to 
explain or justify the trial judge's conclusion (see Abalos v. 
Australian Postal Commission 171 CLR 167). This is a case 
in which it is fair to say that "the advantage enjoyed by the 
trial judge" would be sufficient to explain or justify the 
conclusion of His Worship. 

It is true that His Worship did not expressly rely on the 
demeanour of the complainant's witness in making his 
findings of primary fact. However, we do not accept that in 
this case the learned Magistrate's observations of the 
demeanour of Mr White and Mr Waugh in their manner of 
giving evidence played no part in his findings. They 
obviously and certainly did. 

It is necessary now to consider Mr Raymond's submission 
as to ground 1. It was submitted that there was an error in 
law in failing to provide adequate reasons for judgment. 
These were particularised above in submissions, and are 
particularised in the grounds of appeal. 

We were referred to Ruane v. Woodside Offshore 
Petroleum Pty Ltd (op cit) at pages 914-915 where the Full 
Bench applied RRIA v. AMWSU and Others 69 WAIG 990 
per Nicholson J. In that case, it was held that the reasons 
given at first instance were so inadequate as to amount to 
a failure to give reasons as a matter of statutory duty under 
s.35 of the Act. The failure constituted an error of law. In 
this case, there is no statutory duty cast upon an Industrial 
Magistrate to give reasons. 

However, as an incident of the judicial duty is to consider 
all of the evidence in a case, the judicial obligation to give 
reasons for judgment extends to recording the evidence and 
the findings thereon which are critical to the issue. The latter 
point was made in part in Ruane v. Woodside Offshore 
Petroleum Pty Ltd (op cit) and held by the Court of Appeal 
of New South Wales as a principle in Mifsud v. Campbell 
(1990) 21 NSWLR 725 at 729 (CA). In that case, a new trial 
was ordered. At page 728 Samuels JA said:— 

"In Public Service Board of New South Wales v. 
Osmond (1986) 159 CLR 656, the High Court (at 667) 
said that it was right to describe the giving of reasons 
as "an incident of the judicial process" although a 
normal but not a universal one. In Soulemezis v. 
Dudley (Holdings) Pty Ltd (1987) 10 NSWLR 247, 
McHugh JA (at 278) makes some comments upon that 
holding, and goes on to say (at 281) that the failure to 



explain the basis of a crucial finding of fact involves 
a breach of the principle that justice must not only be 
done but must be seen to be done. 

Similarly, in my opinion, it is an incident of judicial 
duty for the judge to consider all the evidence in the 
case. It is plainly unnecessary for a judge to refer to all 
the evidence led in the proceedings or to indicate which 
of it is accepted or rejected. The extent of the duty to 
record the evidence given and the findings made 
depend, as the duty to give reasons does, upon the 
circumstances of the individual case. 

Accordingly, a failure to refer to some of the 
evidence does not necessarily, whenever it occurs, 
indicate that the judge has failed to discharge the duty 
which rests upon him or her. However, for a judge to 
ignore evidence critical to an issue in a case and 
contrary to an assertion of fact made by one party and 
accepted by the judge—as the defendant's denial of 
having consumed alcohol—may promote a sense of 
grievance in the adversary and create a litigant who is 
not only "disappointed" but "disturbed'—to use the 
words which appear in the New Zealand case of 
Council v. Auckland City Council [1977] 1 NZLR 630 
at 634. It tends to deny both the fact and the appearance 
of justice having been done. If it does, as in my opinion 
is the case here, then it will have worked a miscarriage 
of justice and have produced a mis-trial and resulted 
in what I would take to be an error of law which is 
reviewable on appeal. Whether it is an error of law or 
an error of fact, it seems to me a failure by the judge 
to do what the nature of the office requires." 

It was submitted that there were no credibility findings 
made. There were not, but it was apparent that the 
demeanour of the witnesses played a part in the findings. 
Further, there was not a great deal of conflict in relation to 
the evidence anyway. 

Secondly, it was submitted that there was no weighing up 
of the evidence as to why there was no work available. In 
relation to that submission, the answer is this. There was an 
inferential refusal to accept that the work was unavailable 
based on conclusions that the truck was given to Mr White 
to drive after a ban was placed on it at the mill, and because 
Mr Waugh did not tell Mr White that he would start to drive 
trucks. In fact, it is also prefaced by an observation that Mr 
Waugh said that there was no work (as a truck driver), which 
is plainly what he said. 

In addition, it was submitted that there was no weighing 
up of evidence or regard to evidence of Mr White's previous 
duties, nor any finding as to his previous duties or as to the 
effect of work carried out after November 1992. 

However, in our opinion. His Worship concluded that 
there was work which could be done driving the truck. That 
is implicit in the conclusions to which we refer above. It was 
submitted that no finding was made as to the effect of the 
work carried out by Mr White after 20 November 1992. That 
was not necessarily an error. It might be argued that it took 
the matter no further. The reasons were exiguous, but having 
regard to the narrow areas of difference in evidence they 
were adequate. Ground 1 is not made out. 

As to ground 2, a similar observation could be made. That 
observation is that it is implicit in the Industrial Magistrate's 
reasons that he considered all of the evidence and reached 
the conclusions which he did. The Industrial Magistrate had 
to do that, but since he was not sitting as an administrative 
tribunal but sat as a court determining whether an 
application was proven according to law, he was not 
required to deal with "relevant considerations". 

At the crux of this appeal, generally, was a submission 
that the appellants had not established what a truck driver's 
duties were and whether these duties were given to Mr 
White. This was because the heart of the allegation was that 
Mr Waugh, on behalf of the appellants, was not employing 
Mr White as a truck driver. His Worship plainly concluded 
that Mr White was not employed as a truck driver. 

The evidence of both witnesses condensed was that a 
truck driver was required to drive trucks and incidentally to 

service them and maintain them, and sometimes to do other 
jobs when he was stood down. There was ample evidence 
of a truck driver's duties. 

Mr White was told by Mr Waugh that Mr Waugh had no 
work for him as a truck driver and he put him on 
maintenance and cleaning work. Mr Waugh plainly did not 
put him on truck driving work, and, indeed, said that he 
would not be able to. That was Mr Waugh's case. He did 
not tell Mr White that he would ever cease to do it, and that 
was consistent with the evidence that he had no work for him 
as a truck driver. It followed that because Mr Waugh had 
no work for Mr White to do as a truck driver, that whilst he 
paid him as a truck driver, he was giving him work which 
was not that of a truck driver. Certainly, during the period 
concerned, that was the case, and it was open so to find. 

There was evidence that Mr White's truck was available, 
at least for some of the time during the period 16 to 20 
November 1992, and that in the normal course of events, a 
truck driver was responsible for the maintenance of his own 
vehicle. This meant, of course, that Mr White, if normal 
practice were followed, would drive his own truck and 
maintain it, and that Mr Hawkins would have driven and 
cleaned his truck. There was plenty of notice to Mr Waugh 
that Mr White was resuming work so that he could arrange 
this, it was open to find. 

There was evidence, too, that nothing was done to permit 
Mr White to drive a truck until the bans were put in place. 

There was ample evidence of what truck driving involved, 
as we have already indicated above. 

There was even evidence in which Mr Waugh contra- 
dicted himself. For example, he said that a truck was in for 
repair on the Saturday, 14 November 1992, and then 
contradicted himself saying that it was a trailer which was 
in for repair. 

Something was sought to have been made of the fact that 
for the next five months Mr White did drive a truck. 
However, that did not mean that his duties were in fact not 
those of a truck driver and were not intended to be for the 
period 16 to 20 November 1992, and we say that 
notwithstanding the evidence that truck drivers, from time 
to time, did maintenance. 

It was, as Mr Daly submitted, open to the Industrial 
Magistrate to conclude from the evidence that a truck was 
allotted to each driver and that it was his responsibility to 
maintain it, that Mr White had not been allotted his truck 
which was a "goer", and that there was work available for 
him. What occurred was not occurring under clause 51 of 
the award. It was more probable than not, therefore, that Mr 
Waugh, acting on behalf of his firm, had failed to reinstate 
Mr White as a truck driver, which was what the order plainly 
required him to do. 

It was open to find that Mr White was employed as a 
cleaner and maintenance man during that period, and that 
it was the intention to so employ him because it was said 
there was no work available, even though his truck was 
available. 

There was no question of clause 51 operating here 
contrary to the order, and the Industrial Magistrate was right 
in finding that clause 51 could not be properly used in this 
case in order, as he found, correctly, to avoid the obligation 
cast upon the defendant by the order. The order was that Mr 
White be reinstated as a truck driver. It was not a matter for 
agreement between the two witnesses. The answer given by 
Mr Waugh was that there was no work. Once that was not 
accepted, then there was work as a truck driver available and 
it was open so to find. The substantial purpose or object of 
engagement test was not applicable. There was an order 
requiring that Mr White be re-employed as a truck driver. 
To establish what a truck driver's duties were, both parties 
relied on evidence on what duties Mr White had performed 
before he was dismissed. In any event, Mr Waugh's own 
explanation was, effectively, that he did not have truck 
driver's work for Mr White. Indeed, there was Mr White's 
evidence, too, that he was not employed as a truck driver 
as he understood the definition, if that evidence were 
necessary. 
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It was open therefore to the Industrial Magistrate to 
conclude that there was a breach of the order, and that the 
complainant had proven its case. The Industrial Magistrate 
did not err as alleged. We say that having considered all of 
the material and all of the submissions, both written and 
oral. 

We would dismiss the appeal. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading in draft form the reasons for decision of His 
Honour the President and agree that on the evidence before 
the Industrial Magistrate it was open to conclude that there 
was a breach of order No CR 465 of 1992. The appeal should 
therefor be dismissed. 

THE PRESIDENT: For those reasons, the appeal will be 
dismissed. 

Order accordingly. 

Appearances: Mr C D Raymond (of Counsel) on behalf 
of the appellants. 

Mr T P Daly on behalf of the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

COMMiSSlOW IN COURT 
SESSION— 

Appeals against decisions of 
Boards of References— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kevin Ronald Marsh 

and 
Mayne Nickless Limited and Total Western Transport Pty 

Ltd. 
No. 1455 of 1993. 

COMMISSION IN COURT SESSION 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

23 December 1993. 
Order. 

HAVING heard Mr R. Clohcssy on behalf of the Appellant, 
Mr M. Rinaldi (of Counsel) on behalf of Mayne Nickless 
Limited and Mr M. Connell on behalf of Total Western 
Transport Pty Ltd, and by consent, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
By The Commission in Court Session. 

(Sgd.) R.N. GEORGE. 
[L.S.] Commissioner. 

T J and M B Waugh 
(Appellants) 

and 

Forest Products, Furnishing and Allied Industries Industrial 
Union of Workers WA. 

(Respondent) 

No 1238 of 1993. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 

COMMISSIONER C.B. PARKS. 

17 December 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 8th day of November 1993, and having heard 
Mr C D Raymond (of Counsel) on behalf of the appellants 
and Mr T P Daly on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 17th day of 
December 1993 wherein it was found that the appeal should 
be dismissed, it is this day, the 17th day of December 1993, 
ordered that appeal No 1238 of 1993 be and is hereby 
dismissed. 

By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Chamber of Commerce and Industry of Western Australia 

(Applicant) 
and 

Actors Equity of Western Australia (Union of Employees) 
and Others 

(Respondents). 
No. 1298 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

8 December 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 8 Decem- 
ber 1993 and edited by me). 

Mr Blyth, I am satisfied that the application ought to be 
granted and I will make an order, a minute of which will 
issue in the following terms: firstly that I am satisfied that 
there is sufficient interest in the applicant to support the 
applicant making this application and will so declare; 
secondly that I will order that the operation of the decision 
of S A Kennedy dated 30 August 1993 in matter No. A 18 
of 1989 be wholly stayed pending the hearing and 
determination of the appeal or further order. I add that latter 
part of the order in case the appeal does not go on and you 
need to have this order discharged or there are variations to 
be sought at some stage or something like that. 

I should say that my reasons for so doing are that the 
equity, good conscience, and substantial merits of the matter 
require that I make the order. They do so, in the first place, 



because it is not opposed, but, and in the second place, and 
more cogently, because the applicant has demonstrated to 
me, firstly, that it has sufficient interest to make the 
application, and, secondly, that there are a number of serious 
issues to be tried, not die least being the question of the 
application of the Wage Fixing Principles. Further, the 
balance of convenience favours the applicant for the reasons 
set out in the grounds, but most broadly put as being that 
this was a decision by which a new common rule award 
entered an area which was previously award-free, bringing 
with it, of course, the obligations that an award brings. 

Gawooleng Dawang Inc v. Lupton and Others 72 WAIG 
1310 sets out those principles and I apply them. 

A minutes of proposed order will issue to reflect what I 
have just said. 

Appearances: Mr G. Blyth on behalf of the applicant. 

Miss P. Giles (of Counsel) on behalf of the firstnamed 
respondent. 

No appearance by or on behalf of the other named 
respondents to Schedule "A" of the application. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Chamber of Commerce and Industry of Western Australia 
(Applicant) 

and 

Actors Equity of Western Australia (Union of Employees) 
and Others 

(Respondents). 

No. 1298 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

8 December 1993. 
Order. 

THIS matter having come on for hearing before me on the 
8th day of December 1993, and having heard Mr G Blyth 
on behalf of the applicant and Miss P Giles (of Counsel) on 
behalf of the firstnamed respondent, and there being no 
appearance by or on behalf of the other named respondents 
to Schedule "A" of the application, and the firstnamed 
respondent having not opposed the application herein, and 
having given my reasons on the 8th day of December 1993, 
it is this day, the 8th day of December 1993, ordered and 
declared as follows:— 

(1) That the applicant has a sufficient interest as 
required by s.49(ll) of the Industrial Relations 
Act 1979 (as amended) ("the Act") to make 
application for a stay. 

(2) That appeal No. 1297 of 1993 has been instituted 
within flie meaning of s.49(ll) of the Act. 

(3) That the order made by the Commission on the 
30th day of August 1993 in application No. A 18 
of 1989 be and is hereby wholly stayed pending 
the hearing and determination of appeal No. 1297 
of 1993, or until further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section SB- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

Stuart Allen, Secretary, WA Theatrical and Amusement 
Employees' Association Union of Employees, the West 

Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and Hermie Cray 

(Respondents). 
No. 1351 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

8 December 1993. 
Reasons for Decision. 

THE PRESIDENT: This is an application by Robert 
Gregory Newton, a member of and former Secretary/ 
Treasurer of the West Australian Theatrical and Amusement 
Employees Association (Union of Employees) (hereinafter 
referred to as "the WATAEA"), an organisation registered 
under the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), whereby he sought 
certain orders under s.66 of the Act. It was not in dispute 
that the secondnamed respondent was, at all material times, 
an organisation as that word is defined in s.7 of the Act, or 
that Mr Newton was a member of it. I therefore had 
jurisdiction to hear and determine this application. 

The respondents included the WATAEA and Mrs Hermie 
Cray who were joined as respondents by my order dated 2 
November 1993, and Mr Stuart Allen, the Secretary/ 
Treasurer of the WATAEA. Mrs Cray, at all material times, 
was an officer of the State Electoral Commission and was 
responsible for the conduct of the election, the subject of this 
application, pursuant to my order of 28 July 1993 referred 
to hereinafter. 

In addition, there were 10 other persons who were named 
in the application, who were afforded the opportunity to be 
heard, but who did not wish to be joined as respondents, and 
who were elected to office in the Committee of Management 
of the WATAEA. These included Mr John Roy Jeffery who 
was elected as President in the election, the subject of this 
application. 

The schedule to the application, which sets out the 
particulars of such application, reads as follows:— 

"The Applicant seeks the following orders in respect 
to the recently concluded Union General Election: 

(1) The Applicant requests that the President of 
the Commission order new elections for the 
Union in accordance with the Rules of the 
Union due to the fact that the President 
exceeded his powers by reducing the term of 
office under Rule 61 Ballots (o)(i)&(ii). 

The power of the President in this matter 
under the rules only extended to addressing 
rule 6A Nominations and Election of Offi- 
cers (iii) lodging of nominations this was the 
only aspect that required his attention. 

The President was led astray in his orders 
by John Jeffery making application for a 
General Election to be held with the ballot 
commencing 7th September 1993 one full 
calender (sic) month early without justifica- 
tion. 

The error is tantamount to a member of the 
public making application to a Judge seeking 
an order to force the government to an 
election before their tenure of office is 
completed. 



The error in part has deprived the Secre- 
tary of income that would otherwise have 
been owing. 

In fairness to the President he assumed that 
John Jeffery was telling him the truth and as 
a result ordered an early election that has 
caused distress and financial loss to the 
Applicant. 

(2) The Applicant requests that the election of 
Brian Richard Hutcheson be ruled invalid in 
that he should not have been admitted as a 
candidate as he had resigned from the Union. 

(3) The Applicant requests the election of Stuart 
Allen and John Jeffery be ruled invalid in that 
they should not have been admitted as 
financial members of the Union by the W.A. 
Electoral Commission. 

In the case of Stuart Allen he accessed the 
Union bank account in an improper fashion 
with the assistance it would appear of John 
Jeffery. 

However in fairness to Allen & Jeffery 
given the fact that the President of the 
Commission had previously condoned im- 
proper access to Union bank accounts by 
Jeffery they may have assumed that this 
behaviour was acceptable. 

(4) That the Commission take the necessary 
action in respect to the Criminal Code 
Chapter XIV Corrupt and Improper Practices 
at Elections section 102 (2) election material 
produced by and on behalf the candidates as 
follows: 
John Roy Jeffery of 9 Camwrath Way, 
Duncraig 
Chris Hurst of 11 Williamson Road, Kar- 
dinya 
Stuart Allen of 2 Chrysostom Street, North 
Beach 
Diane Billson of 202 South Tee, Como 
John Duncan Carter of 25 Golden Cres, High 
Wycombe 
Andrew Dymond of 24 McCleery St, Bea- 
consfield 
Antony Charles Hubble of 34 Haywood Rd, 
Martin 
Brian Richard Hutcheson of 19 Banksia Tee, 
South Perth 
Libby Kent of 16 Damley Ave, Greenwood 
Judith Mary Mulcahy of 18/19 Vincent St, 
Mt Lawley 
William John Pascoe of 26 Lantana Ave, Mt 
Claremont 

In respect to John Jeffery the Western 
Australian Electoral Commission has con- 
firmed to the Applicant that Jeffery sent out 
election material which breached the Crimi- 
nal Code." 

I had made orders by consent in relation to two 
applications, one by Mr John Roy Jeffery and one by Mr 
Robert Gregory Newton, the applicant herein, on 28 July 
1993 (73 WAIG 2360) that there be an election for the 
offices of President, Vice-President, Secretary/Treasurer 
and eight Committee members of the WATAEA. The 
WATAEA was also a party to both applications. Nomina- 
tions were called for that election and there was a declaration 
of the poll on or before Monday, 27 September 1993.1 also 
ordered that the election be conducted by the State Electoral 
Commissioner, and that he act as Returning Officer under 
the rules. 

Order (4) of those orders reads as follows (see 73 WAIG 
2360):— 

"(4) That for the purposes of such election the said 
Electoral Commissioner or his nominee shall be 
a Returning Officer to act in lieu of a Returning 

Officer as referred to in the rules of the West 
Australian Theatrical and Amusement Employees 
Association (Union of Employees)." 

Order (6) of those orders reads as follows:— 
"(6) (a) That the Registrar report in writing to me 

setting out what will constitute the final fist 
as referred to in orders (l)(c) and (4) hereof 
on or before the close of business on 
Thursday, the 12th day of August 1993 and 
provide to the parties at the same time copies 
of such report 

(b) That in order to make such final report, the 
Registrar shall meet with the abovenamed 
parties and any other authorised representa- 
tive of the West Australian Theatrical and 
Amusement Employees Association (Union 
of Employees) at 9.00 am on Friday, the 30th 
day of July 1993 at the office of the Registrar, 
4th floor, 815 Hay Street, Perth, and on such 
other occasions as he may require. 

(c) That the abovenamed parties, each or all of 
them, produce all financial records, member- 
ship lists, or portions thereof, and any other 
relevant documents required by the Registrar 
at that time, and from time to time as the 
Registrar requires. 

(d) That the said election be conducted in 
accordance with the rules of the West 
Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees), 
except insofar as these orders require that that 
not be so." 

I also ordered that the said election be conducted in 
accordance with the rules of the WATAEA. 

In the end, the election took place, the result being that 
those persons named in the application herein were elected, 
as I have said. Mr Jeffery was elected as President. Mr Allen 
was elected as Secretary/Treasurer. The remainder of those 
persons so named were elected to positions on the 
Committee of Management. 

Mr Newton was not a successful candidate at the election. 
He raised certain matters with Mrs Cray as to the eligibility 
of Mr Brian Richard Hutcheson, Mr Jeffery and Mr Allen 
prior to the election, and he now seeks certain orders. Prior 
to the election he was, of course, the Secretary/Treasurer. 

At the commencement of proceedings there were submis- 
sions made by Mr Allen on behalf of himself and of the 
WATAEA that I should strike out paragraphs (1) and (4) of 
the particulars. I heard submissions in relation to these 
matters. The major submissions in relation to paragraph (1) 
was that the President in making the original orders, which, 
for the most part, were by consent, had fallen into error by 
ordering that the ballot commence one full calendar month 
early. Firstly, that order was made by consent, and, 
secondly, as was submitted, the applicant was asking me 
after the election, (and when I am functus officio), to revoke 
an order which I had made, which was made by consent as 
well. The order was perfected and the applicant, contrary to 
s.34(4) of the Act, was challenging and/or appealing against 
and/or calling into question an order of the Commission in 
a manner in which he was not entitled under the Act so to 
do. 

The application is by way of an indirect appeal, and the 
only appeal permissible is one to be made under s.90 of the 
Act to the Industrial Appeal Court. 

Further, in any event, s.66(4) of the Act permits the order, 
and s.66(4) is couched in the following terms:— 

"Any person to whom an order or direction given 
or made under this section applies shall comply with 
that order or direction whether or not it is contrary to 
or inconsistent with any rule of the organization 
concerned." 

For those reasons, I was of opinion that the claim, the 
subject of paragraph (1) of the application, was incompetent, 
and, using my powers under s.27(l)(a) of the Act, I 
dismissed that part of the application. Firstly, it was 



incompetent, and, secondly, it was not necessary or 
desirable in the public interest that the matter should be dealt 
with. 

Submissions were also made in relation to paragraph (4), 
and it was clear from Mr Newton's submissions that what 
he was wanting me to do was to make Findings which 
amounted to findings by the Commission of a criminal 
offence against the persons named in paragraph (4), and then 
to refer it to the appropriate authority. It was not put on the 
basis that any "irregularity" had been perpetrated, as that 
is defined in the Act, and, therefore, I was of the opinion that 
this was not a matter which could or should be dealt with 
under s.66 of the Act, either in the public interest or as a 
matter of competence, and I dismissed the application 
insofar as it related to paragraph (4) of the application. 

Paragraphs (2) and (3) of the application were then left 
to be dealt with. 

There was evidence in this matter from Mr Jeffery on 
behalf of the WATAEA. There was evidence from Mrs Cray 
on her own behalf, and Mr Newton gave evidence on his 
behalf. Not many matters of conflict arose, but where there 
was conflict between the evidence of witnesses I preferred 
the evidence of the respondents' witnesses to that of the 
witness for the applicant. 

The facts relating to paragraph (2) were that Mr Brian 
Richard Hutcheson had forwarded a letter of resignation on 
25 January 1992 to Mr Newton as Secretary/Treasurer. The 
letter was dated 25 January 1992 and effective as at that date 
(see exhibit 4). However, subsequent to that, he had 
continued, by way of deduction from his wage by his 
employer, Burswood Resort Management Ltd, to make 
payments which were paid into the union's fund and his 
name was not removed from the union's register of 
members. The payments continued from 25 January 1992. 
That was a period of about 18 months after his resignation, 
and, indeed, they were the subject of periodic notification 
by Burswood Resort Management Ltd (eg exhibits 8A and 
8B). Those payments continued until the election at least. 
He therefore remained a member in good financial standing 
under rule 16. That was not in dispute. His resignation was 
not accepted because of rule 19, which reads as follows:— 

"19. RESIGNATIONS 
A. A member may resign his membership of the 

Union by notice in writing if— 
(i) he ceases to be employed in or in connection 

with the industry of this organisation; and 
(ii) the notice is given not less than three months 

before the resignation is to take effect and all 
subscriptions, levies and fines are paid to the 
date on which the resignation is to take 
effect. 

B. Notice in writing of resignation shall be addressed 
to the Secretary/Treasurer and delivered to the 
Secretary/Treasurer or forwarded by mail to the 
registered office of the Union." 

Indeed, by accepting his subscription, and by taking no 
action under the rules, he was accepted and continued to be 
accepted as a member as if his resignation letter had not been 
written. Further, rule 19 would not permit his resignation to 
be accepted unless he ceased to be employed in or in 
connection "with the industry of this organisation". There 
was no evidence that that was the case. At no time was the 
resignation dealt with in accordance with any requirement 
of rule 19 so that there was no effective resignation at any 
time by Mr Hutcheson. 

Mr Newton submitted that that rule was contrary to the 
Act, but he did not amend his application, and no cogent 
argument was put by him on this occasion in relation to that 
matter which would persuade me that I should disallow the 
rule. 

In the end, the Returning Officer, who was the only 
non-member respondent, being an officer of the Western 
Australian Electoral Commission, Mrs Hermie Cray, ac- 
cepted Mr Hutcheson's nomination and he was duly elected. 

It was significant, too, that the contributions paid by Mr 
Hutcheson, which were up to date, were received by the 
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respondent WATAEA and became part of its funds without 
demur whilst Mr Newton was Secretary/Treasurer. 

In my opinion, that resignation was superseded by what 
subsequently occurred, and by the fact that his resignation 
was not processed in accordance with the rules. His 
resignation could not be said to have taken effect in 
accordance with the rules. He thus remained a member, at 
all material times, and was eligible to nominate and to be 
elected to office. 

The next allegation, which is contained in paragraph (3), 
related to Mr Stuart Allen who was elected Secretary/ 
Treasurer, and Mr John Roy Jeffery who was elected 
President. It seems to have been common ground that Mr 
Jeffery and Mr Allen were in arrears in relation to their 
subscriptions until 12 May 1993 and 14 May 1993 
respectively when each of them faxed to Mr Newton, who 
was then the Secretary/Treasurer of the WATAEA, a record 
that they had paid, in the case of Mr Jeffery $120.00, and 
in the case of Mr Allen $ 180.00, direct into the account of 
the union. Both communications were in similar terms. Each 
enclosed a copy of the bank deposit record. They did, of 
course, pay the moneys in on 11 May 1993 and 14 May 1993 
respectively. There was no dispute that this occurred, and 
there was no attempt by Mr Newton or any other person for 
or on behalf of the union to refund those moneys or 
otherwise refuse to accept them. Indeed, the amounts were 
shown as paid into the WATAEA's bank account. Certainly 
they were not receipted, but they remained, and one assumes 
still remain, in the funds of the union. 

Rule 15B(b) relating to payment of subscriptions reads as 
follows:— 

"(b) Subscriptions are due and payable on January 1st 
and July 1st of each year, or quarterly as the 
Executive Committee may determine." 

Under rule 16 a person shall be deemed unfmancial and 
not in good financial standing if he/she is 12 weeks or more 
in arrears with the payment of his/her subscription or dues, 
which are payable quarterly at $30.00 per quarter. Rule 16 
reads as follows:— 

"16. MEMBERS NOT IN GOOD FINANCIAL 
STANDING— 

I.E. UNFINANCIAL 
Each and any member who is twelve (12) weeks or 

more in arrears with the payment of his subscriptions 
or dues (payable January 1st or July 1st as the case may 
be as provided in Rule 15) shall be deemed unfinancial 
and not in good financial standing until he shall have 
paid such subscriptions or dues plus all other subscrip- 
tions, dues, fines or levies lawfully owed by him to the 
Union. Any member not in good financial standing is 
liable to have his name published in any of the Union's 
magazines, newspapers or news circulars. Any member 
who is twelve (12) weeks or more in arrears with his 
dues or who owes for twelve (12) weeks or longer any 
fine or levy may be proceeded against in any competent 
Court for recovery of same by the Secretary/Treasurer 
or any Branch Secretary, and should he be in arrears 
six (6) months or more with any dues, fines or levy he 
may be temporarily suspended from membership by 
resolution of the Executive Committee or applicable 
Branch Committee, until such time as he becomes of 
good financial standing and/or may have his name 
erased from the register of members and be expelled 
from the Union by resolution of the Executive 
Committee or applicable Branch Committee. 

Should any member expelled from the Union in 
accordance with this Rule re-apply for membership of 
the Union, he may be required by the Executive 
Committee to first pay all dues, levies, fines, etc. 
previously owed by him before his re-application shall 
be approved." 

That was significant in this case because, by virtue of rule 
6A(v), to be eligible for election a person shall have been 
a member of the union for not less than six months prior to 
the closing date for nomination, and, inter alia, the 
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candidates and their nominators shall be financial on the 
closing date for nominations or the candidate shall be 
disqualified under rule 6A(v) and (vi). 

The Returning Officer, who was in this case Mrs Cray, 
accepted that they were financial, notwithstanding protests 
by Mr Newton. 

In Mr Allen's case, there was no dispute that Mr Allen's 
payment of $180.00 made him financial within rule 16 as 
at the date of his nomination for election and as at the close 
of the election, subject to what I say hereinafter. The attack 
which was made on his nomination was made on the basis 
that he was not financial within rule 16 because the payment 
of $ 180.00 made by way of exhibit 7B was not in accordance 
with the rales. 

In the case of Mr Jeffery, the attack was two-fold. Firstly, 
it was submitted that the payment of $120.00 made by 
exhibit 5 was not in accordance with the rules. Secondly, the 
submission was that the sum of $60.00 shown as having 
been paid on Mr Jeffery's pink card for the period 
July-September 1991-1992 was not a valid payment because 
it was paid to the Federal office. There were a number of 
answers to that. It was recorded as a payment on records 
produced as a record of the State organisation. Next, it was 
paid, as I accept Mr Jeffery's evidence, to an organiser of 
the WATAEA, Jean Parkinson, who issued a receipt. 

Rule 18E of the rules reads as follows:— 
"E. All moneys received by an Officer, representative, 

servant, delegate, organiser or any person on 
behalf of the Union shall be properly accounted 
for either to the Secretary/Treasurer or a Branch 
Secretary as the case may be, who shall issue a 
receipt for the said moneys on the official receipt 
form of the Union and enter such moneys received 
in the correct books used for the purpose. The 
Secretary/Treasurer or Branch Secretary shall at 
all times render an intelligible account of all such 
moneys received." 

Rule 18E authorises the receipt of dues by a delegate. 
Further, a payment on 2 April 1992 by Mr Jeffery was not 

receipted, yet it appears in exhibit 10, an excerpt from the 
ledger. I accept Mr Jeffery's evidence that his payments 
were, in fact, up to date. 

It is quite clear that these payments brought the 
financiality of both gentlemen at the rate of $30.00 per 
quarter up to date as at 23 September 1993, and I so find. 
It is clear, too, on the evidence, that these payments were 
made in this manner by Mr Jeffery and by Mr Allen, because 
they did not trust Mr Newton. It is clear, too, on Mr Jeffery's 
evidence, which I accept, that he took the step of paying the 
arrears in this manner because he was afraid of not being 
financial as at the time of election. This was because he was 
unable to get anywhere with Mr Newton when he raised the 
question of payments, and, further, because he could not pay 
the moneys at the registered office of the WATAEA because 
no-one present there (those present were employees of The 
Shop, Distributive and Allied Employees' Association of 
Western Australia) would accept the payment. In the 
circumstances, he had no other way, nor did Mr Allen, of 
protecting their positions. 

It is quite clear that those payments brought their 
financiality up to 23 September 1993. 

Mr Newton's contention was that the payments were 
invalid because the account should not be "accessed" in 
that way, and because under the rales the Secretary/ 
Treasurer, then Mr Newton, had certain responsibilities. In 
fact, they advised the Secretary/Treasurer that they had 
made these payments contemporaneously with the making 
of payments. Mr Newton had the bookkeeper, Ms Cornish, 
record them on their "pink cards", which were the records 
of membership dues for which payments were made by each 
member. Mr Jeffery's pink card was exhibit 6 and Mr 
Allen's exhibit 7A. 

True it is that rale 8(d) requires that the Secretary/ 
Treasurer (at the relevant time Mr Newton) shall be 
responsible for the proper and correct keeping of all books, 

74 W.A.I.G. 

minutes, accounts, income, expenditure and correspondence 
at the registered office of the union in a clear and correct 
manner. The Secretary/Treasurer is also, by virtue of the 
same rule, to be held responsible for all moneys received at 
the registered office on account of the union, and is required 
to see that such moneys are lodged with the union's bankers 
within seven days of the receipt of such moneys. In this case, 
somewhat unusually, the moneys were lodged directly by 
the subscribing members, and that was because Mr Jeffery 
knew the method of "accessing" the account. No-one ever 
said that the moneys were not received, or refused to accept 
them. There was nothing improper in this, and I am therefore 
of opinion that I should take no action in relation to it, there 
being no breach, nor any matter requiring me as a matter of 
equity, good conscience and the substantial merits to act in 
accordance with what is sought by the application. In any 
event, Mr Newton was apprised almost contemporaneously 
of the payment so that he could properly be said to have been 
informed of it in order that he could attend to his duties. 
There was no proper explanation as to why receipts were not 
issued by him or on his behalf under rule 18E which required 
Mr Newton, as Secretary/Treasurer, to issue such a receipt. 
He himself therefore had not acted correctly. 

In my opinion, the moneys would properly be said to have 
been received by Mr Newton because of the advice given 
him, and it was incumbent upon him to issue a receipt for 
the moneys on the official receipt form of the union and to 
enter the moneys received in the correct books used for that 
purpose. Indeed, Mr Newton himself conceded that he was 
a little pedantic about the situation. Mrs Cray was apprised 
of the payments made by Mr Jeffery and ruled that both Mr 
Jeffery and Mr Allen were eligible within rule 16 to stand 
for nomination. There was no question but that both of them 
were members and were eligible otherwise to nominate and 
to be elected. 

There was an application by Mr Newton to amend his 
application, it being made on the last day of the hearing 
when the secondnamed respondent's first witness was being 
cross-examined. In addition, no explanation was given as to 
why this amendment was sought at such a late stage, and 
to accede to the application would have been unjust to the 
other parties. Having regard to equity, good conscience, and 
the substantial merits of the case, and for those reasons, I 
dismissed the application. 

In all of those circumstances, I am satisfied:— 
(1) That Mr Hutcheson had not resigned and was 

eligible to nominate for election. 
(2) That Mr Jeffery and Mr Allen were financial 

members as at the time nominations were called 
for, not being (as rule 16 forbids) more than 12 
weeks in arrears with their dues. 

(3) That there was no irregularity in the election as 
that is defined in s.7 of the Act. 

(4) That Mrs Cray, as Returning Officer, ruled 
correctly as to the eligibility of Mr Allen, Mr 
Jeffery and Mr Hutcheson to nominate for 
election. 

For all of those reasons, no breach of the rales has been 
established, the onus being upon Mr Newton to establish 
those facts on the balance of probabilities upon which I 
might find that the rules had been breached. 

The application will therefore be dismissed. 
Order accordingly 

Appearances: Mr R G Newton on his own behalf as 
applicant. 

Mr S Allen on his own behalf as respondent, and as 
Secretary on behalf the West Australian Theatrical and 
Amusement Employees Association (Union of Employees). 

Ms J K Prickett (of Counsel) by leave on behalf of Mrs 
H Cray. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

Stuart Allen, Secretary, WA Theatrical and Amusement 
Employees' Association Union of Employees, the West 

Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and Hermie Cray 

(Respondents). 
No. 1351 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

8 December 1993. 
Order. 

This matter having come on for hearing before me on the 
28th day of October 1993, the 5th day of November 1993, 
and the 9th day of November 1993, and having heard Mr R 
G Newton on his own behalf as applicant, Mr S Allen on 
his own behalf, and as Secretary on behalf the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and Ms J K Prickett (of Counsel) 
by leave on behalf of Mrs H Cray, and having reserved my 
decision, and reasons for decision being delivered on the 8th 
day of December 1993, wherein it was found that the 
application should be dismissed, it is this day, the 8th day 
of December 1993, ordered as follows:— 

(1) That the application by the applicant herein to 
amend the application herein be and is hereby 
dismissed. 

(2) That application No 1351 of 1993 be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
Editor's Note: Procedural Orders follow. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

Stuart Allen, Secretary, WA Theatrical and Amusement 
Employees' Association Union of Employees 

(Respondent). 
No. 1351 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

19 October 1993. 
Order. 

This matter having come on for a directions hearing 
before me on the 19th day of October 1993, and having 
heard Mr R G Newton on his own behalf as applicant and 
Mr S Allen on his own behalf as respondent, and having 
made such orders and given such directions as are necessary 
or expedient for the expeditious and just hearing and 
determination of this matter, it is this day, the 19th day of 
October 1993, ordered and directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination to 10.00 
am on Thursday, the 28th day of October 1993 and 
Friday, the 5th day of November 1993. 

(2) That the respondent herein give discovery and 
afford inspection to the applicant herein within 5 
days of the 19th day of October 1993 of all 
documents in his custody, power or possession 
relating to the allegation contained in paragraph 
(3) of the application. 

(3) That the respondent herein give discovery to the 
applicant herein within 5 days of the 19th day of 
October 1993 of all documents in his custody, 
power or possession relating to the question of 
whether Stuart Allen and John Jeffery should have 
been admitted as financial members. 

(4) That the applicant herein within 5 days of the 19th 
day of October 1993 give discovery and inspec- 
tion to the respondent of the letter alleged to have 
been received from Brian Richard Hutcheson 
purporting to be one of resignation. 

(5) That John Roy Jeffery, Chris Hurst, Diane Billson, 
John Duncan Carter, Andrew Dymond, Antony 
Charles Hubble, Brian Richard Hutcheson, Libby 
Kent, Judith Mary Mulcahy, William John Pascoe 
and Hermie Cray, Returning Officer, Western 
Australian Electoral Commission, the persons 
referred to in paragraph 1 of the Minutes of 
Proposed Order filed herein, and all other mem- 
bers of the Committee of Management of the 
hereinafter referred to union, together with the 
West Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees), be 
given the opportunity to be heard as to whether 
they should be joined as respondents or to 
otherwise participate in this matter on the 28th day 
of October 1993. 

(6) That the applicant herein serve copies of this order 
upon all those in order (5) above within seven days 
of the 19th day of October 1993. 

(Sgd.) P.J. SHARKEY, 
[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

Stuart Allen, Secretary, WA Theatrical and Amusement 
Employees' Association Union of Employees 

(Respondent). 
No. 1351 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT, 
PJ. SHARKEY 

2 November 1993. 
Order. 

This matter having come on for hearing before me on the 
28th day of October 1993, and having heard Mr R G Newton 
on his own behalf as applicant, Mr S Allen on his own behalf 
as respondent, and as Secretary on behalf the West 
Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and Ms J K Prickett (of Counsel) 
by leave on behalf of Mrs H Cray, and having determined 
that my reasons for decision will issue at a future date, it is 
this day, the 2nd day of November 1993, ordered and 
directed as follows:— 

(1) That the West Australian Theatrical and Amuse- 
ment Employees Association (Union of Employ- 
ees) be and is hereby joined as a respondent to the 
proceedings herein. 

(2) That Mrs Hermie Cray be and is hereby joined as 
a respondent to the proceedings herein. 

(3) That grounds (1) and (4) of the application herein 
be and are hereby dismissed. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Gregory Newton 

(Applicant) 
and 

Stuart Allen, Secretary, WA Theatrical and Amusement 
Employees' Association Union of Employees, the West 

Australian Theatrical and Amusement Employees Associa- 
tion (Union of Employees), and Hermie Cray 

(Respondents). 
No. 1351 of 1993. 

BEFORE HIS HONOUR THE PRESIDENT, 
P.J. SHARKEY. 

8 November 1993. 
Order. 

This matter having come on for hearing before me on the 
5th day of November 1993, and having heard Mr R G 
Newton on his own behalf as applicant, Mr S Allen on his 
own behalf as respondent, and as Secretary on behalf the 
West Australian Theatrical and Amusement Employees 
Association (Union of Employees), and Ms J K Prickett (of 
Counsel) by leave on behalf of Mrs H Cray, it is this day, 
the 8th day of November 1993, ordered, by consent, that 
application No 1351 of 1993 be and is hereby adjourned to 
10.00 am on Tuesday, the 9th day of November 1993. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

DECLARATIONS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. 1436 of 1993. 

COMMISSIONER G.L. FIELDING. 
22 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant mines and pro- 
duces iron ore in the Pilbara region, more particularly at 
Tom Price. As is required by Clause 28 of the Iron Ore 
Production and Processing (Hamersley Iron Pty Limited) 
Award 1987, the Respondent provides transport for its 
employees to travel between the townsite and the nearby 
minesite. Normally, but not exclusively, that service is 
provided by medium of buses driven by employees in the 
Respondent's Transport Services section. Their employment 
is governed by the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award 1987. Currently these 
employees work under a two shift system, i.e. day and 
afternoon shift. The standard period for day shift at the 
Applicant's workplace is from 0700 hours to 1500 hours, 
and for afternoon shift, from 1500 hours to 2300 hours. 
Although a majority of the employees in the Transport 
Services section work shifts of that precise duration, some 
work outside those hours as a consequence of the require- 
ment under the Award for employees to travel to and from 
work in their own time. Thus, in order for the bus to be at 
the workplace on time, some of the employees in question 
start day shift at 0615 hours. There is thus a 3/4 hour 
optional component built into each day for those employees. 
Likewise on afternoon shift some start early at 1445 hours 
and some work until 0045 hours in order to meet the needs 
of employees at the changeover of afternoon shift to night 

shift, which occurs at 2300 hours. Thus there is a 
requirement for some employees in the Transport Services 
section to work a 1/4 hour overtime a day at the start of the 
shift and a requirement for some to work 1 3/4 hours' 
overtime at the end of the shift. In total, the current rostering 
arrangements have built into them 6.75 hours' overtime per 
day. 

In addition to those arrangements, following an industrial 
dispute in May 1989 regarding staff employees performing 
transport functions during night shift, a member of the day 
shift panel works from 0045 hours until 0700 hours to 
provide ad hoc travel facilities during night shift, but does 
so without being paid the penalty rates provided by the 
Award. That arrangement, instituted by order of the 
Commission, was to be for a trial period of three months, 
but has continued for over four years (see: Hamersley Iron 
Pty Limited v. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1989) 69 
WAIG 2184). 

Earlier this year the Respondent's representative at Tom 
Price raised with the Applicant the veracity of requiring an 
employee to work what was in effect a night shift, without 
the benefit of the night shift penalties provided by the 
Award. Although the Respondent has no objection to its 
members working on night shift, it objects to them doing so 
without proper payment. The Applicant responded by 
contending that it should not have to pay overtime for any 
of the work done by the employees in question where the 
shift does not last beyond eight hours or the total weekly 
hours of work exceed more than 38 hours per week. In order 
to achieve this, the Applicant proposes that there be 
staggered commencing times for the shifts worked by the 
employees in question to accommodate the need to provide 
an adequate bus service at each change of shift at the 
minesite. The matter was the subject of conciliation 
conferences in the Western Australian Industrial Relations 
Commission, and private discussions between the parties, 
but no agreement was reached. 

As a consequence, the Applicant has applied, in accor- 
dance with paragraph 13(5)(c) of the Award, to have the 
matter determined by the Commission. By that paragraph, 
it is expressly "acknowledged that the employer may seek 
to vary the commencement of the ordinary hours of work 
between employees within any particular work section for 
the purposes of achieving a staggered commencement time 
of the ordinary hours of work", but any change "to the 
customary start and finish time of the ordinary hours of work 
within a departmental work area which is sought to newly 
occur within the specified span of hours" is to be fixed by 
agreement between the employer and the union or unions 
and the employees concerned, or failing that, is to be 
determined by the Commission. 

The Applicant proposes that for day shift there be two 
panels of four employees each. One panel would start at 
0615 hours and finish at 1415 hours. The second panel 
would start at 0830 hours and finish at 1630 hours. The 
firstmentioned panel would be able to operate the transport 
facilities for employees at the changeover from night shift 
to day shift. The second panel would operate the facilities 
at the changeover from day shift to afternoon shift. In 
addition, there would be one person on permanent day shift 
who would work between 0600 hours and 1430 hours to 
provide transport for employees in the panel starting at 0615 
hours. Likewise, for afternoon shift there would be two 
panels of four employees. The first would work from 1500 
hours until 2300 hours, as is standard. The other panel would 
commence at 1630 hours and finish at 0030 hours. These 
employees, inter alia, would operate the bus at the 
changeover from afternoon shift to night shift. 

The Applicant says that such an arrangement is more 
efficient than that now in force and removes structured 
overtime. It argues that such an arrangement is consistent 
with the ideals of the Structural Efficiency Principle of the 
State Wage Fixing Principle and, moreover, that the 
arrangement falls within the spirit and letter of the Award. 
The Applicant asserts that the purpose and object of 
paragraph 13(5)(c) of the Award was to provide the 
Applicant with an opportunity to have normal work done 
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without overtime being paid. It refers to, and relies upon, a 
decision of the Industrial Relations Commission in Hamer- 
sley Iron Pty Limited v. The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers (1992) 
72 WAIG 2273, where the question of the introduction of 
staggered shifts for production employees at the high grade 
plant at Tom Price was considered. The Applicant opposes 
any suggestion that such a change should be introduced, if 
at all, only by agreement or in return for increased 
remuneration for the affected employees. It argues that the 
employees have already had an increase in remuneration on 
their undertaking to participate in ongoing improvements in 
efficiency. 

The Respondent opposes the Applicant's proposals. It 
argues that the State Wage Fixing Principles provide that 
employees should not be disadvantaged by any workplace 
changes which, it suggests, is the effect of the Applicant's 
proposal. Moreover, it argues that any changes to the shift 
arrangements should be part of an enterprise bargaining 
agreement, but the Applicant has refused to enter into 
negotiations for such an agreement. Further, the Respondent 
questions the Applicant's bona fides in respect of this 
matter. The Respondent believes that the Applicant is 
seeking to make the changes and so remove the obligation 
to pay overtime to encourage employees to sign workplace 
agreements which could incorporate such changes, but in 
return for a higher rate of pay. Also, the Respondent suggests 
the absence of an employee working night shift could give 
rise to safety problems, primarily through the accumulation 
of dust, because there would be no one to operate dust 
suppression equipment, at least in the region where the 
minesite laboratories are situated. 

A feature of transporting employees to and from their 
workplace is that the transport service suit the work schedule 
of those utilising it. It is thus necessary that those who 
operate the transport vehicles work outside of the standard 
shift hours. Furthermore, if the operators are not to work 
more than an eight hour shift, as the Award stipulates for 
a standard shift, then it is necessary that they commence 
work at staggered starting times in order that there be a 
transport service provided at the end and at the beginning 
of each shift, unless, of course, a three shift system is 
introduced for the transport operators. 

The State Wage Fixing Principles provide for an ongoing 
implementation of efficient work practices, including "the 
arrangement of working hours". It is simply not sensible, 
nor consistent with the underlying theme of those Principles, 
to have employees performing part of their ordinary and 
routine tasks on overtime, particularly when they do not 
work more than the standard number of hours provided for 
in the Award. It is not the case that the Principles protect 
employees from being disadvantaged by workplace changes. 
Were that the case, redundancies would not be possible. It 
might be arguable that the Principles protect ordinary time 
earnings, but that is not in issue on this occasion. I would 
have thought that the existing arrangement was the very type 
of arrangement to which the Principles were directed at 
changing. Such an arrangement is not only inconsistent with 
an efficient utilisation of the workforce, but the proposed 
arrangements are consistent with the intentions of the 
Award. As has been indicated by the Commission on other 
occasions, the Award not only makes provision for the 
introduction of staggered shift starts, but deliberately does 
so in order that the operational needs of the Applicant might 
be accommodated so far as is possible without incurring 
routine overtime (see: Hamersley Iron Pty Limited v. The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (supra)). Furthermore, whilst the 
arrangement of having a person work on night shift without 
the normal shift penalties might be satisfactory as an interim 
or trial arrangement, it is, for the reasons advanced by the 
Respondent, unsatisfactory in the long term. There is no 
logical reason why a transport driver who works a night shift 
should not be paid the same penalties as a production worker 
who works a night shift. 

I am satisfied, on balance, that there is no need for a 
transport driver to work the entire night shift. Indeed, the 

service has been provided on a two shift basis using 
staggered shift starts for some years, albeit on the basis of 
overtime for work outside the standard shift starting and 
finishing times. Even then the evidence is that there is 
insufficient driving work for the entirety of a shift and that 
as a consequence the operators perform non-driving tasks at 
other times during their shift. The prime requirement is that 
there be sufficient drivers available at the change of shift. 
That can most efficiently be met, as the past practice has 
shown, by the employees working day and afternoon shift, 
as the Applicant proposes. 

The Respondent asserts that the absence of a driver on 
night shift will give rise to safety problems. On the evidence, 
I am far from satisfied that that is, or will be, the case. The 
evidence is that there are others who can operate road 
working equipment around the laboratories, should it be 
necessary. The evidence suggests that it was not until the 
dispute in 1989 that there was an employee from his section 
on duty during night shift. A person was then put on duty 
more as a means of obviating the need for staff employees 
to drive transport vehicles than for safety reasons. Indeed, 
the evidence of the Applicant's witness is that the matter 
was resurrected on this occasion because the Respondent's 
convenor at Tom Price wanted to abolish night shift work 
completely. Perhaps that explains why, although it filed a 
comprehensive Notice of Answer in its matter, the Respon- 
dent did not mention potential safety problems amongst the 
objections to the application. 

The Respondent contends that there is an improper 
ulterior motive for the application. Such evidence as there 
is suggests that the claim was prompted by a suggestion by 
the Respondent that there should be no night shift, at least 
without payment of the usual penalties. In that regard, it is 
to be noted that the issue was originally referred to the 
Industrial Relations Commission not by the Applicant, but 
by the Respondent. In any event, whatever the motive, the 
proposed arrangement is more efficient than that currently 
in force. The employees in question are not being asked or 
expected to work beyond the standard number of ordinary 
hours stipulated in the Award, either for a day or for a week. 
Were those standards to be exceeded, the employees 
concerned will remain entitled to overtime, as provided by 
the Award. 

For the foregoing reasons I consider that a declaration 
should be made in the terms sought. 

Appearance: Mr A.N. Cameron on behalf of the Appli- 
cant. 

Mr M.A. Llewellyn on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hamersley Iron Pty Limited 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

No. 1436 of 1993. 

COMMISSIONER G.L. FIELDING. 
22 December 1993. 

Declaration. 
HAVING heard Mr A.N. Cameron on behalf of the 
Applicant and Mr M.A. Llewellyn on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares— 

That pursuant to the provisions of paragraph 13(5)(c) 
of the Iron Ore Production and Processing (Hamersley 
Iron Pty Limited) Award 1987, Hamersley Iron Pty 
Limited be at liberty on and from the 1st day of 
January, 1994 to introduce staggered commencement 
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times for the ordinary hours of work for employees in 
Transport Services at its Tom Price operations in 
accordance with the shift commencement and finishing 
times set out hereunder— 

BRIDGE HOUSE—SALVATION ARMY 

Day Shift 

Afternoon Shift 

(a) 0615 hours to 1415 hours 
(b) 0830 hours to 1630 hours 
(a) 1500 hours to 2300 hours 
(b) 1630 hours to 0030 hours 

(Sgd.) G.L. FIELDING, 
Commissioner. 

No. AG 52 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, WA Branch, and 

Salvation Army. 
No. AG 52 of 1993. 

COMMISSIONER C.B. PARKS. 
9 December 1993. 

AWARDS/AGREEMENTS— 
Application for— 

BRADKEN PERTH, WESTERN AUSTRALIAN 
MACHINESHOP (ENTERPRISE BARGAINING) 

AGREEMENT 
No. AG 69 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bradken Perth (A Division of ANI Corporation Limited) 
and 

Australian Electrical, Electronics, Foundry & Engineering 
Union (W.A. Branch). 

No. AG 69 of 1993. 
Bradken Perth, Western Australian Machineshop (Enter- 

prise Bargaining) Agreement 
No. AG 69 of 1993. 

COMMISSIONER R.N. GEORGE 
10 December 1993. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 69 of 1993. 

HAVING heard Mr M. Borlase on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the Agreement 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That this Agreement shall replace the Bradken 
Perth, Western Australian Machineshop (Enter- 
prise Bargaining) Agreement No. AG 16 of 1993. 

3. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Registration of an Industrial Agreement 
No. AG 52 of 1993. 

HAVING heard Mr D.J. Kelly on behalf of the Federated 
Miscellaneous Workers' Union of Australia, WA Branch 
and Mr M.A. O'Connor on behalf of the Salvation Army, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

1. That the Salvation Army be joined as the second 
applicant to this application; and 

2. That the document titled the Bridge House— 
Salvation Army Agreement, and signed by me for 
identification, be registered as an Industrial 
Agreement and will operate from 29 November 
1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

1.—Title. 
This Agreement shall be known as the "Bridge House— 

Salvation Army Agreement". 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Wages 
5. Hours 
6. Additional Payments 
7. Contract of Service 
8. Overtime 
9. Annual Leave 

10. Sick Leave 
11. Long Service Leave 
12. Bereavement Leave 
13. Payment of Wages 
14. Occupational Superannuation 
15. Casual Employees 
16. Part-Time Employees 
17. Dispute Settlement Procedure 
18. Interviews 
19. Clarity 
20. Term 
21. Parties to Agreement 

3.—Scope. 
This Agreement shall apply to all employee employed in 

the classification in Clause 4.—Wages at Bridge House, to 
the Salvation Army and to the Federated Miscellaneous 
Workers Union of Australia, WA Branch. 

4.—Wages. 
(1) The following shall be the minimum rates of wages 

payable to employees covered by this Agreement: 

(a) Qualified Cook 
(b) Cook 
(c) Supervisor 
(d) Domestic 

Per Week 
460.00 
401.00 
403.60 
378.30 



(2) These rates will be adjusted in accordance with State 
Wage Decisions. 

(3) The classification "Supervisor" shall include any 
employee whose main role is the care of clients at Bridge 
House. 

(4) The hourly rate shall be calculated by dividing the 
weekly rate by 38. 

5.—Hours. 
(1) The ordinary hours of work shall be 38 per week, not 

exceeding 10 per day, to be worked over not more than five 
days of the week. 

(2) Each employee shall be entitled to two clear days off 
duty per week or four clear days off duty per fortnight. 

(3) Notwithstanding subclauses (1) and (2) of this clause, 
by agreement between the employer, the employees and the 
Union, any other arrangement of hours may be worked. 

6.—Additional Payments. 
(1) All hours worked on Saturdays shall be paid at time 

and one half. Work performed on Sundays will be at time 
and three quarters. 

(2) All hours worked on any public holiday or day 
observed in lieu thereof shall be paid at time and one half. 

(3) The loading on the ordinary rates of pay for an 
afternoon or night shift worked in ordinary hours shall be 
15%. 

For the purposes of this, an afternoon shift shall be one 
which commences between 12.00 noon and 6.00 pm and a 
night shift shall be one which commences between 6.00 pm 
and 4.00 am. 

7.—Contract of Service. 
(1) The contract of service period shall be: 

(a) one hour for casual employees; 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) Except for probationary employees, the contract of 
service may be terminated by either the employer or 
employee giving: 

(a) notice of one hour for casual employees; 
(b) written notice of two weeks for all other employ- 

ees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

8.—Overtime. 
(1) Overtime shall mean all time required and authorised 

to be worked beyond or in excess of the ordinary rostered 
hours of duty prescribed in Clause 4.—Hours. Overtime 
shall be paid at time and one half for the first two hours and 
double time thereafter. 

In lieu of payment for overtime and by agreement 
between the employees and the employer, time off equiva- 
lent to the time worked may be granted. 

(2) By agreement, a part-time employee may work shifts 
additional to the rostered shifts at ordinary rates, subject 
only to the normal rostering parameters of a full-time 
employee. 

9.—Annual Leave. 
(1) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to an employee 
by his/her employer after each period of 12 months' 
continuous employment with such employer. 

Payment for leave shall be paid prior to commencing 
leave and be on the basis of either what the employee would 
have earned had he/she not gone on leave or 17.5% loading, 
that is, whichever is greater. 

(2) Employees who are not rostered to work shift work 
or on public holidays shall be entitled to four weeks' annual 
leave with a 17.5% loading and payment for 10 public 
holidays in accordance with standard award provisions, in 
lieu of the provisions of subclause (1) hereof. 

(3) Annual leave may be split into more than one portion 
and will be taken by agreement between the employer and 
employee. 

10.—Sick Leave. 
Ten days sick leave per annum is available in accordance 

with the standard award requirements. 

11.—Long Service Leave. 
The Long Service Leave Provisions published in Volume 

73 of the Western Australian Industrial Gazette at pages 1 
to 4, both inclusive, are hereby incorporated in and shall be 
deemed part of this Agreement. 

12.—Bereavement Leave. 
Reasonable leave from work shall be available on the 

death of a family member or immediate relative, as is 
necessary. 

13.—Payment of Wages. 
(1) The existing arrangement of fortnightly pays into bank 

accounts shall apply. 
(2) If, for reasons within the control of the employer, 

wages are not available at a nominated time and the 
employee is kept waiting for a period exceeding 24 hours, 
overtime rates shall apply. 

(3) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction in 
writing, or the deduction is authorised by this Agreement. 

(4) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wages. 
(b) The hours worked, including overtime. 
(c) The gross wage. 
(d) The net wage. 
(e) Any allowances paid. 
(f) Any deductions made. 
(g) The composition of any annual leave payment. 
(h) The composition of any termination payment. 

(5) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid to other intervals. 

(6) Subject to subclause (7) hereof, upon termination of 
employment, the employer shall pay to the employee all 
moneys earned by or payable to the employee within 48 
hours of termination of employment. 

(7) Subject to Clause 7.—Contract of Service, subclause 
(4) where the employee terminates his or her employment 
without notice as required by Clause 7.—Contract of 
Service of this Agreement the employer shall forward as 
soon as reasonably possible all moneys earned by or payable 
to such employee to that employee. 

14.—Occupational Superannuation. 
The employer shall pay an amount equivalent to 5% of 

an employee's ordinary time earnings into the Australian 
Retirement Fund on the employee's behalf in accordance 
with the requirements of the Fund. 

15.—Casual Employees. 
(1) A casual employee shall mean an employee engaged 

on an hourly contract of service. 
(2) Casual employees shall not be engaged for less than 

three consecutive hours per engagement. 
(3) A casual employee shall be paid 20% over the rates 

specified herein for his/her class of work. 
(4) "Casual employee" means an employee engaged for 

a period of less than one month. 
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16.—Part-time Employees. 
(1) A part-time employee shall mean an employee 

engaged on a weekly contract of service who works 
regularly from week to week for not less than three hours 
per day but less than 38 hours per week. 

(2) Part-time employees shall receive payment for wages, 
annual leave, long service leave, sick leave and bereavement 
leave on a pro-rata basis according to the same proportion 
as the number of hours worked each week bears to 38. In 
the case of payment for any of the leave entitlements and 
in circumstances where the number of hours worked each 
week varies, such payment shall be calculated according to 
the arithmetical average, over the period from the last 
anniversary date, or date of commencement, as the case may 
be. 

17.—Dispute Settlement Procedure. 
(1) The parties to this Agreement will endeavour to 

provide effective and speedy resolution of employee 
difficulties and problems. The Union recognises the right 
and responsibility of Bridge House to provide uninterrupted 
and efficient services to the community. The employer 
recognises the rights and responsibilities of the Union to 
represent its members in compliance with its rules. 

(2) Where a dispute arises, emphasis shall be placed on 
a negotiated settlement. However, if the negotiation process 
is exhausted without the dispute being resolved the parties 
may jointly or individually refer the matter to the Western 
Australian Industrial Relations Commission for assistance 
in resolving the dispute. 

(3) The status quo (ie. the conditions applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(4) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this Agreement. 

18.—Interviews. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the Union representa- 
tive shall seek permission to enter the premises 
from the employer or its senior representative. 

(b) Agreement between the Union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or its appointed representative, or failing that 
person being available, the most senior person in charge of 
the establishment, an accredited representative of the Union 
shall be entitled to enter the business premises of the 
employer to interview an employee during the recognised 
meal period at the place at which the meal is usually taken, 
provided that this shall not be exercised without the consent 
of the employer more than once in any one week however, 
the employer does not have the right to refuse the first 
occasion in any one week provided prior notice has been 

given other than in extraordinary circumstances. If access 
has not been gained in accordance with the provisions of this 
clause then the Union representative shall leave immediately 
upon request from the employer or its appointed representa- 
tive or senior person in charge. 

19.—Clarity. 
The employer agrees that the following clauses from the 

Aged and Disabled Persons Hostels Award No. 6 of 1987 
shall apply mutatis mutandis, to this Agreement. 

Clause 23.—Record 
Clause 24.—Posting of Award and Union Notices 
Clause 26.—Breakdowns 
Clause 29.—Maternity Leave 
Clause 38.—Introduction to Change 

20.—Term. 
The term of this Agreement shall be for one year from the 

date of registration. 
21.—Parties to Agreement. 

The following parties are bound by the terms of this 
Agreement. 

(signed by) Helen Creed (signed by) Grady Bailey 

Helen Creed Salvation Army—Bridge 
Secretary House 

Federated Miscellaneous 
Workers Union of Australia, 

WA Branch 

DATE: 2 December 1993 DATE: 2 December 1993 

(signed by) (signed by) 
WITNESS WITNESS 

DATE: 2 December 1993 DATE: 2 December 1993 

BURSWOOD RESORT CASINO EMPLOYEES' 
INDUSTRIAL AGREEMENT 1993 

No. AG 85 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Resort (Management) Limited. 

No. Ag 85 of 1993. 
COMMISSIONER C.B. PARKS. 

21 December 1993. 
Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. Ag 85 of 1993. 

HAVING heard Mr J.G.M. Fiocco (of Counsel) on behalf 
of the Applicant and Mr T. Caspersz (of Counsel) on behalf 
of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the document titled the Burswood Resort 
Casino Employees' Industrial Agreement 1993, exe- 
cuted by the parties on 8 December 1993 and signed 
by me for identification, be registered, and is hereby 
registered, as an Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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BURSWOOD RESORT CASINO EMPLOYEES' 
AGREEMENT. 

This agreement shall be known as the Burswood Resort 
Casino Employees' Industrial Agreement 1993 and shall 
replace and supersede the Burswood Island Resort Employ- 
ees Award No. A23 of 1985 and No. A25 of 1985 as varied 
insofar as the area of land occupied by the Burswood Island 
Resort in the State of Western Australia. 

2.—Arrangement. 

1. Title 
2. Arrangement 
3. Scope and Parties Bound 
4. Term 
5. Wages 
6. Minimum Wage—Adult Males and Females 
7. Junior Employees 
8. Apprentices 
9. Definitions 

10. Contract of Service 
11. Hours 
12. Additional Rates of Ordinary Hours 
13. Overtime 
14. Casual Employees 
15. Part-Time Employees 
16. Meal and Rest Breaks 
17. Meal Money 
18. Sick Leave 
19. Bereavement Leave 
20. Public Holidays 
21. Annual Leave 
22. Long Service 
23. Payment of Wages 
24. Bar Work 
25. Higher Duties 
26. Uniform and Laundering 
27. Protective Clothing 
28. Employees' Equipment 
29. Record 
30. Roster 
31. Change and Restrooms 
32. First Aid 
33. Union Notices 
34. Union Delegates and Meetings 
35. Under Rate Employees 
36. Breakdowns or Stoppages 
37. Right of Entry 
38. Breakages 
39. Resolution of Disputes 
40. Limitation of Work 
41. Travelling Facilities 
42. Maternity Leave 

3.—Scope and Parties Bound. 

This agreement shall be binding upon all employee 
employed by Burswood Resort (Management) Limited and 
any successor, assignee or transmittee of Burswood Resort 
(Management) Limited in its capacity as Manager of the 
Burswood Property Trust in the callings described in clause 
5—Wages of this agreement. 

The term of this agreement shall be for a period of one 
year as from the date of registration. 

5.—Wages. 
(1) The following tables as listed hereunder shall specify 

the minimum fortnightly rate of wage payable to employee 
covered by the terms and conditions of this agreement. 

Per 
Fortnight 

A. FOOD AND BEVERAGE 
1. Bar Attendant (Grade 1) 
2. Bar Attendant (Grade 2) 
3. Head Bar Attendant 
4. Cellarperson 
5. Waiter/Waitress 
6. Steward/Stewardess 
7. Head Waiter/Waitress 
8. Head Steward/Stewardess 
9. Snack-Bar Attendant 

10. Bar Useful 
11. Host/Hostess 

B. HOUSE 
1. Housekeeper 
2. Porter 
3. Room Attendant 
4. Timekeeper 

C. KITCHEN 
1. Chef 
2. Qualified Cook 
3. Cook Employed Alone 
4. Breakfast and/or Other Cook 
5. Kitchenhand 
6. Qualified Butcher 
7. Other Butcher 

D. MISCELLANEOUS 
1. Cafeteria Attendant (Grade 1) 
2. Cafeteria Attendant (Grade 2) 
3. Commissionaire 
4. Valet/Carparking Attendant 
5. Storeperson 
6. Laundry Attendant (Grade 1) 
7. Laundry Attendant (Grade 2) 
8. Cleaner 
9. Gardener 

10. Qualified Gardener 
11. Groundsperson 
12. General Hand 
13. Seamstress 
14. Wardrobe Attendant 
15. Guest Services Attendant 
16. Cashier 

676.30 
689.20 
733.90 
692.90 
661.70 
661.70 
718.30 
718.30 
661.70 
655.60 
718.30 

733.90 
655.60 
655.60 
676.30 

771.00 
718.30 
677.50 
670.60 
655.60 
718.30 
694.10 

1. Cafeteria Attendant (Grade 1) 661.70 
2. Cafeteria Attendant (Grade 2) 670.60 
3. Commissionaire 655.60 
4. Valet/Carparking Attendant 655.60 
5. Storeperson 670.60 
6. Laundry Attendant (Grade 1) 655.60 
7. Laundry Attendant (Grade 2) 672.00 
8. Cleaner 655.60 
9. Gardener 655.60 

10. Qualified Gardener 795.20 
11. Groundsperson 655.60 
12. General Hand 655.60 
13. Seamstress 722.60 
14. Wardrobe Attendant 655.60 
15. Guest Services Attendant 718.30 
16. Cashier 676.30 
(a) A Waiter or Waitress who has completed an 

accepted course recognised by the Western Aus- 
tralian Tourism Industry Training Committee 
shall in addition to his/her ordinary time rate of 
pay be paid a fortnightly allowance of $10.90. 

(b) In-Charge Rates: 
An employee who is appointed and placed in 

charge of other employees shall be paid the 
following rates in addition to his/her ordinary time 
rate of pay: 

Per 
Fortnight 

$ 
(i) if placed in charge of less than 6 

employees 17.40 
(ii) if placed in charge of 6-10 employ- 

ees 23.40 
(iii) if placed in charge of 11-20 em- 

ployees 27.10 
(iv) if placed in charge of more than 20 

employees 45.10 
Provided that these additional rates shall not be 

payable to any employee employed in the classifi- 
cations of Chef, Housekeeper, Head Waiter, Head 
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Waitress, Head Steward, Head Stewardess, Head 
Bar Attendant and Casino Operations Employees. 

(c) Service Payments 

In addition to the wage rates prescribed in 
sections A, B, C and D of this subclause, all 
employees (other than Apprentices) employed on 
a full-time basis, shall be paid Service Payments 
at the following rates: 

Per 
Fortnight 

$ 
After 1 year of service 13.50 
After 2 years of service 20.70 
After 3 years and subsequent years of 

service 27.70 
E. CASINO OPERATIONS 

1. Croupier/Dealer 
On commencement 689.00 
On completion 3 months' service 899.30 
On completion 12 months' service 918.40 
On completion 18 months' service 937.70 
On completion 24 months' service and 

thereafter 956.90 
2. Inspector 

First 12 months' of service 962.30 
On completion 12 months' service 981.30 
On completion 18 months' service 1000.80 
On completion 24 months' service and 

thereafter 1020.30 
3. Keno Runner 689.00 
4. Keno Operator 

On commencement 689.00 
On completion 3 months' service 765.30 
On completion 12 months' service 800.50 
On completion 24 months' service and 

thereafter 833.50 
5. Video Attendant 

On commencement 689.00 
On completion 3 months' service 765.30 
On completion 12 months' service 800.50 
On completion 24 months' service and 

thereafter 833.50 
6. Count Team 

On commencement 689.00 
On completion 3 months' service 765.30 
On completion 12 months' service 800.50 
On completion 24 months' service and 

thereafter 833.50 
7. Change Booth Cashier 

First 3 months' of service 689.00 
On completion 3 months' service 765.30 
On completion 12 months' service 800.50 
On completion 24 months' service and 

thereafter 833.50 
8. Main Cage Cashier 

First 12 months' of service 943.80 
On completion 12 months' service 962.30 
On completion 18 months' service 981.30 
On completion 24 months' service and 

thereafter 1020.30 
9. Camera Surveillance Operator 

First 12 months' of service 943.80 
On completion 12 months' service 962.30 
On completion 18 months' service 981.30 
On completion 24 months' service and 

thereafter 1020.30 
10. Security Officer 

First 3 months'of service 767.10 
On completion 3 months' service 807.50 
On completion 12 months' service 850.10 
On completion 24 months' service and 

thereafter 918.40 

Provided that an employee appointed as a Senior 
Security Officer shall, in addition to the appropriate 
Security Officers' rate receive an additional payment 
of $45.10 per fortnight which shall be paid for all 
purposes of the agreement. 

Notwithstanding the provisions contained in Section 
E of this subclause, employees engaged on a casual 
contract of service in accordance with the provisions 
of Clause 14—Casual Employees of this agreement in 
the classifications of Croupier/Dealer, Keno Operator/ 
Runner, Video Attendant, Count Team, Change Booth 
Cashier and Security Officer shall perform at least 494 
hours of work prior to moving from his/her commence- 
ment of employment wage rate to his/her next wage 
increment. Provided that where 494 hours has not been 
worked at the completion of six months' service, the 
employee shall be entitled at that time to his/her next 
wage increment. Provided further that where 494 hours 
has been worked prior to the completion of three 
months' service, the employee shall not be entitled to 
their next wage increment until the completion of three 
months' service. 

(2) Classifications 
(a) "Bar Attendant—Grade 1" shall be an employee 

over the age of 18 years who serves liquor for sale 
from behind a bar counter, and shall include an 
employee employed in the sale of liquor from a 
bottle department. 

(b) "Bar Attendant—Grade 2" shall be an employee 
over the age of 18 years who in addition to 
performing the normal duties of a "Bar Atten- 
dant—Grade 1", as defined in (a) hereof, shall be 
required by the Company to have a knowledge of 
the preparation and/or mixing of drinks and where 
necessary carry out such duties. 

(c) "Qualified Butcher" shall be a butcher who has 
completed a trade test at a recognised school or 
college acceptable to the Company. 

(d) "Cafeteria Attendant—Grade 1" shall be an 
employee serving, and/or receiving money from 
employees for snacks or meals. 

(e) "Cafeteria Attendant—Grade 2" shall be an 
employee who in addition to the duties of a 
Cafeteria Attendant—Grade 1, assists in the 
preparation of snacks and meals served to employ- 
ees. 

(f) "Cellarperson" shall be an employee employed 
in charge of, or responsible for the contents of a 
cellar or liquor store. 

(g) ' 'Cleaner'' shall be an employee who does general 
cleaning duties in or about the resort complex. 

(h) "Chef" shall be an employee appointed as such 
and shall be an employee who is a "Qualified 
Cook" (as defined in (i) hereof). 

(i) "Qualified Cook" shall be an employee who has 
completed and can produce appropriate documen- 
tary evidence to the Company to the effect that he 
or she has successfully completed an apprentice- 
ship in cooking at an approved or recognised 
school or college, or who can provide documen- 
tary evidence of having served at least 6 years in 
Her Majesty's Armed Forces in the classification 
of Cook. 

(j) "Breakfast Cook" shall be an employee (other 
than a Chef, Qualified Cook or Cook Employed 
Alone) who is responsible for the preparation of 
breakfasts. 

(k) "Other Cook" shall be an employee who assists 
in the cooking and preparing of meals. 

(1) "Cook Employed Alone" shall be an employee 
who is employed when no other cook is employed 
during their shift. 

(m) "Gardener" shall be an employee required to 
carry out duties incidental to the maintenance of 



gardens and the surrounds at the resort and who 
may be required to carry out other duties but shall 
not include greenkeeping staff or other persons 
who have completed a trade or recognised course 
in horticulture. 

(n) "Qualified Gardener" shall be a gardener who 
has completed a suitable course in horticulture at 
a recognised school or college acceptable to the 
Company. 

(o) "General Hand" shall be an employee engaged 
to perform general duties in and around the resort 
but not including cooking, waiting, dispensing of 
liquor or other specialised functions. 

(p) "Housekeeper" shall be an employee who is 
required by the Company to be in charge of Room 
Attendants and/or other employees. 

(q) "Snack Bar Attendant" shall be an employee 
serving and/or receiving money from the public 
for snacks or meals. 

(r) "Head Waiter, Head Waitress, Head Steward or 
Head Stewardess" shall be an employee required 
by the Company to be in charge of other Waiters, 
Waitresses, Stewards or Stewardesses. 

(s) "Head Bar Attendant" shall be a Grade 2 Bar 
Attendant required by the Company to be in 
charge of other Bar Attendants. 

(t) "Laundry Attendant—Grade 1" shall be an 
employee required to launder, wash, clean, dry 
clean, and maintain Company Uniforms and other 
items. 

(u) "Laundry Attendant—Grade 2" shall be an 
employee required to operate specialised equip- 
ment in the process of maintaining and dry 
cleaning Company Uniforms and other items. 

(v) "Room Attendant'' shall be an employee required 
to clean and service resort residential accommoda- 
tion. 

(w) ' 'Wardrobe Attendant'' shall be an employee who 
receives, distributes and maintains employee 
clothing, uniforms and equipment. 

(x) "Waiter or Waitress" shall be an employee who 
attends to the needs of other guests at a table 
and/or performs room service duties. 

(y) "Guest Services Attendant" shall be a person 
who attends to the needs of patrons including 
providing information and conducting tours. 

(z) "Storeperson" shall be a person employed in 
charge of and/or responsible for the contents of a 
store not being a place where alcoholic beverages 
or liquors are kept. 

(aa) "Bar Useful" shall be an employee required to 
perform duties associated with bar and waiting 
work. Such duties include the wiping of tables or 
bar tops, collection of glasses or plates and the 
cleaning of bar mats or other general duties of a 
similar nature. 

(ab) "Change Booth Cashier" shall be an employee 
responsible for the use of and accounting for 
change and/or being responsible for machine 
payouts. 

(ac) "Main Cage Cashier" shall be an employee 
responsible for the receiving, disbursing, reconcil- 
ing and controlling receipt and issue of gaming 
chips to gaming tables from the Casino Cage and 
for exchanging chips for currency from players 
reconciling and controlling their own float and for 
recording all transactions therein. 

(ad) "Count Tfeam" shall be employees responsible 
for the conduct of a full count of moneys received 
via gaming table drop boxes and the recording of 
these moneys. 

(ae) "Croupier/Dealer" shall be an employee required 
to deal one or more particular games to a required 
standard. 

(af) "Inspector" shall be an employee who is respon- 
sible for supervising a particular game or number 
of games so as to ensure that correct procedures 
and standards are observed by croupier/dealers. 
Provided that the number of games supervised 
shall be at the absolute discretion of the Company 
having full regard to requirements of the Casino 
Control Act 1984 as amended and regulations 
thereto. Such employee shall also be responsible 
for attempting to settle minor disputes and to 
guide or liaise with croupier/dealers in the 
performance of their duties. 

(ag) "Keno Operator" shall be an employee responsi- 
ble for receiving keno tickets and fees from keno 
patrons and keno runners, and to conduct keno 
games. 

(ah) "Keno Runner" shall be an employee responsible 
for collecting keno tickets and fees from patrons 
in various parts of the complex and deliver to the 
keno game. 

(ai) "Security Officer" shall be an employee engaged 
to enforce dress, behaviour and entry requirements 
at the resort, and to carry out routine security 
functions throughout the resort. 

(aj) "Senior Security Officer" shall be an employee 
who is appointed as such and is responsible for the 
enforcement of such security measures throughout 
the resort as may be directed from time to time. 

(ak) "Video Attendant" shall be an employee respon- 
sible for explaining the workings of video ma- 
chines to patrons and to assist with change for 
customers at machines. 

(al) "Camera Surveillance Operator" shall be an 
employee who monitors the operations of the 
gaming tables by remote observation including the 
use of electronic equipment. 

(am) "Valet/Carparking Attendant" shall be an em- 
ployee engaged in and around the Resort in the 
direction and/or parking of vehicles. 

6.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this agreement, no 

employee (including an apprentice), twenty-one years of age 
or over shall be paid less than $551.00 per fortnight as 
his/her ordinaty rate of pay in respect of the ordinary hours 
of work prescribed by this agreement, but that minimum rate 
of pay does not apply where the ordinary time rate of pay 
including any -part thereof payable in addition to the 
agreement rate is not less than $551.00. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this agreement. 

Notwithstanding the foregoing, where in this agreement 
an additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this agreement for the 
classification in which the employee is employed. 

7.—Junior Employees. 
(1) Subject to the Liquor Licensing Act 1988, and the 

Casino Control Act 1984, employees under the age of 19 
years may be employed as junior employees in any of the 
occupations covered by this agreement, other than an 
apprenticeship trade, in the proportion of one junior to every 
two, or fraction of two, adult employees employed in the 
same occupation, provided that this ratio may be altered by 
written agreement between the Company and the Union. 
Provided further, that no junior female employee under the 
age of 18 years shall be employed in the classification of 
Room Attendant. 
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(2) The minimum fortnightly rates of wages for work in 
ordinary time to be paid to junior employees shall be as 
follows: 

Percentage of the 
lowest adult male or 

female total rate 

Under 18 years of age 
Between 18 and 19 years of age 
At 19 years of age 

70 
80 

Full Adult Wages 
provided that any junior employee employed in the 
classifications Bar Attendant, Cellarperson or Casino Oper- 
ations shall be paid full adult rates. 

8.—Apprentices. 
(1) The provisions of the Apprenticeship Regulations of 

1981 made under the Industrial Training Act 1975, as varied 
from time to time are hereby incorporated in and form part 
of this clause. 

(2) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two (the fraction 
being not less than one) tradesman. 

(3) An apprentice shall be paid a percentage of the rate 
appropriate to a "Qualified Cook", or "Qualified Butcher" 
as the case may be in accordance with the following scale: 

% 
(a) Four Year Term 

1st year 42 
2nd year 55 
3rd year 75 
4th year 88 

(b) Three and a Half Year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term 
First year 55 
Second year 75 
Third year 88 

9.—Definitions. 
(1) "Company" shall mean Burswood Resort (Manage- 

ment) Limited and any successor, assignee or transmittee of 
Burswood Resort (Management) Limited in its capacity as 
manager of the Burswood Property Trust. 

(2) "Union" shall mean the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers. 

(3) "Daily Spread of Shift" shall mean the time which 
elapses from the employee's actual starting time to the 
employee's actual finishing time for the day or shift. 

(4) "Ordinary Time Rate" shall mean all rates of pay 
referred to in Clause 5 Wages of this agreement, as varied 
from time to time. 

(5) "Rostered Fortnight" shall mean those ordinary hours 
the employee is rostered to work within any given pay 
fortnight. 

(6) "Casino Operations" shall mean persons employed 
in the classifications of Change Booth Cashier, Main Cage 
Cashier, Croupier/Dealer, Inspector, Keno Operator/Runner, 
Count Team, Video Attendant, Camera Surveillance Opera- 
tor and Security Officer. 

(7) "Rostered Day Off" shall mean any period of 
twenty-four (24) continuous hours off work between the 
completion of the employee's last rostered ordinary shift of 
work and the commencement of the employee's next 
rostered ordinary shift of work. 

10.—Contract of Service. 
(1) Except for casual employees, the Contract of Service 

shall be on a fortnightly basis. 

(2) Employment shall be terminated by two week's notice 
on either side, given on any working day during the fortnight 
or by payment by the Company or the forfeiture by the 
employee, as the case may be, of two week's pay. 

(3) (a) For the purposes of this clause the term "two 
week's notice" shall mean those ordinary hours rostered to 
work in any given rostered fortnight, provided that the 
period shall not include the shift in which the notice is given. 

(b) The term "two week's pay" shall mean 76 hours' 
wages paid at the ordinary time rates, provided that in the 
case of a part-time employee "two week's pay" shall mean 
the number of hours the employee would have normally 
worked in that particular fortnight calculated at the ordinary 
hourly rate for part-time employees. 

(4) Nothing in this clause shall affect the right of the 
Company to dismiss any employee without notice for 
misconduct and in such cases, wages shall be paid up to the 
time of dismissal only. 

(5) The Company may direct an employee to carry out 
such duties as are within the limits of the employee's skills, 
competence and training. 

11.—Hours. 
(1) (a) Subject to this Clause and except as provided 

elsewhere in this agreement, the ordinary hours of work 
shall be seventy six per fortnight. 

(b) The ordinary hours of work shall be exclusive of meal 
breaks and be so rostered that an employee shall not be 
required to commence work on more than ten shifts in each 
fortnight. Provided that the ordinary hours of work during 
twelve rostered fortnights occurring in each year of 
continuous service shall be so rostered that an employee 
shall not be required to commence work on more than nine 
shifts in each of the twelve fortnights so prescribed. 

(c) Each ordinary hour's work period shall not be less than 
four nor more than ten ordinary hours, and shall be worked 
within a spread of shift not exceeding twelve hours. 

(d) Where an ordinary hour's work period commences 
prior to midnight on any day and finishes in the early hours 
of the next day, that work period shall be deemed to have 
been worked on the day upon which the ordinary hour's 
work period commenced. Provided, however, that the 
employee shall be paid the appropriate additional rates 
provided by Clause 12.—Additional Rates for Ordinary 
Hours or Clause 20.—Public Holidays according to the 
actual hours worked in that work period. 

(2) The Company shall have the right to roster the 
ordinary hours of work for each employee according to the 
needs of the business, but where the proposed rostered hours 
of work are to include more than 5 shifts of 10 ordinary 
hours' duration, the Company shall seek the agreement of 
each employee. 

Provided that once agreement is given by the employee, 
such agreement to remain unchanged during the course of 
employment with the company. 

12.—Additional Rates for Ordinary Hours. 
(1) An employee who is rostered to work any of his/her 

ordinary hours prior to 7.00am or after 7.00pm, Monday to 
Friday, both inclusive shall, in addition to his/her ordinary 
time rate of pay be entitled to an allowance of $1.00 per hour 
for each such hour completed or part thereof, with a 
minimum payment of $2.00 per shift. 

(2) (a) All ordinary hours worked between midnight 
Friday and midnight Saturday shall be paid at the rate of 
time and one half. 

(b) All ordinary hours worked between midnight Saturday 
and midnight Sunday shall be paid at the rate of time and 
three-quarters, provided that those employees employed in 
the classifications of Bar Attendant, Head Bar Attendant and 
Casino Operations shall be paid at the rate of double time. 

(c) Any employee who is required to work any of his/her 
ordinary hours on any day in more than one period, other 
than for meal breaks as prescribed in Clause 16.—Meals and 



Rest Breaks of this agreement, shall be paid an allowance 
of $1.68 per day, for such broken work period worked. 

(d) Where a Cleaner is rostered to perform normal duties 
within the recognised Casino restroom facilities, and such 
duties include work of an unusually unsavoury or unhy- 
gienic nature, such employee shall, in addition to his/her 
ordinary time rate of pay be paid a flat allowance of $5.40 
per shift. 

13.—Overtime. 
(1) Overtime shall mean all work performed outside of the 

rostered ordinary hours of work or outside the daily spread 
of shift and shall be paid at the following rates: 

(a) Monday to Friday, both inclusive, time and one 
half for the first two hours and double time 
thereafter. 

(b) Between midnight Friday and midnight Sunday, 
double time for all hours worked. 

(c) For all work performed on an employee's rostered 
day off, double time with a minimum payment as 
for 4 hours work, provided that such 4 hour 
minimum shall not apply where the overtime is 
continuous with the previous day's duty. 

(2) (a) An employee working overtime shall be entitled 
to a 10 consecutive hours break between the time they finish 
the overtime and the commencement of his/her ordinary 
hours in the next rostered shift. 

(b) Where an employee after having left work for the day, 
is recalled to work by the Company prior to the commence- 
ment of his/her next rostered ordinary shift, the employee 
shall be paid for all work performed at the rate of double 
time with a minimum payment as for three hours work. 
Provided that these provisions shall not apply in the case of 
any hours which are worked immediately prior to and 
continuously with an employee's commencement of his/her 
ordinary hours in the next rostered shift. 

(3) All time worked by an employee (not being a casual 
employee) as overtime as aforesaid shall be paid for at the 
rates referred to in this clause on the basis that each shift 
worked shall stand alone. 

(4) Provided that the Company may require any employee 
to work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with such 
provisions. 

14.—Casual Employees. 
(1) A casual employee shall mean an employee engaged 

on an hourly contract of service. 
(2) Casual employees shall be engaged for a minimum 

period of 2 consecutive hours on each occasion required. 
(3) (a) Casual employees shall be paid at the rate of time 

and one half for all hours worked, provided that this rate 
shall increase to double time for employees employed in the 
classifications of Bar Attendant, Head Bar Attendant and 
Casino Operations employees, and time and three-quarters 
for all other employees for all work performed on a Sunday, 
and to double time and one half for all work performed on 
the holidays referred to in subclause (l)(a) of Clause 
20.—Public Holidays of this agreement. 

(b) "Time" as referred to above shall be l/76th of the 
fortnightly rate of pay for the classification as prescribed in 
Clause 5.—Wages of this agreement. 

(4) The provisions of Clause 12.—Additional Rates for 
Ordinary Hours (except for subclause (4)), Clause 18.—Sick 
Leave, Clause 19.—Bereavement Leave, Clause 20.— 
Public Holidays (except insofar as subclause (1) relates to 
subclause (3) of this clause), and Clause 21.—Annual Leave 
shall not apply to a casual employee. 

15.—Part-Time Employees. 
(1) A part time employee shall mean an employee who, 

subject to the provisions of Clause 11.—Hours of this 
agreement, regularly works less than seventy six hours each 
fortnight. 

(2) A part-time employee shall receive payment for 
wages, annual leave, holidays, bereavement leave and sick 
leave on a pro-rata basis in the same proportion as the 
number of hours regularly worked each fortnight bears to 
seventy six hours. 

16.—Meal and Rest Breaks. 
(1) (a) Each employee, other than those employed in the 

classifications of Inspector and Croupier/Dealer, shall be 
entitled to an unpaid meal break of not less than 30 minutes 
nor more than 60 minutes which shall commence after 
completing not less than one hour 30 minutes and not more 
than 6 hours of any rostered shift. Provided that where it is 
not possible to grant the meal break during the above 
prescribed period the said meal break shall be treated as time 
worked and the employee shall, in addition to ordinary time 
rates, be paid 50 per cent of the ordinary hourly rate applying 
to such employee, until such time as the employee is 
released for a meal, or until the completion of the rostered 
shift, whichever is the sooner. 

(b) An employee, other than those employed in the 
classifications of Inspector, Croupier/Dealer, who is re- 
quired to commence overtime of at least 1 hour after 
completing his/her ordinary hours of work for the day, shall 
be allowed a paid meal break of 20 minutes duration prior 
to the completion of such overtime, provided that the 
employee shall be allowed a further paid meal break of 20 
minutes duration during any subsequent 4 hours of overtime 
worked. 

(2) In addition to recognised meal breaks, one other break 
of at least 2 hours during each shift is permissible excepting 
for those employees employed in Casino Operations 
classifications. Such break of 2 hours or more may include 
a meal break as prescribed in subclause (1). 

(3) Employees employed in the classifications of Inspec- 
tor and Croupier/Dealer shall be entitled to a paid rest break 
of 15 minutes duration after each completed hour worked. 

(4) Each employee, other than those employed in the 
classifications of Inspector, Croupier/Dealer, Keno Atten- 
dant and Keno Runner, shall be entitled to two paid rest 
breaks of ten minutes duration in each rostered shift to be 
taken at maximum four hourly intervals. Such rest breaks 
shall be taken at mutually agreeable times which shall not 
interfere with the continuity of work where continuity is 
necessary. Provided that those employees employed in the 
classifications of Keno Attendant and Keno Runner shall be 
entitled to two paid rest breaks of 20 minutes duration in 
each rosters shift to be taken at maximum four hourly 
intervals as aforesaid. 

17.—Meal Money. 
(1) All employees shall be supplied with one meal free 

of charge per rostered shift, to be consumed in the employee 
cafeteria. 

(2) Any employee who is required to work overtime for 
2 hours or more shall be supplied with a meal free of charge 
to be consumed in the employee cafeteria. Provided that 
where the Company does not supply such a meal the 
employee shall be paid $5.42 meal money. 

18.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his/her place of employment during ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of six 
and one third hours' pay for each completed month of 
service with the Company. 

(c) If in the first or successive years of service with the 
Company an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate if before the end of the year of service, to the 
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extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unpaid portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, where practicable, advise the 
Company prior to his/her normal commencement time, of 
his/her inability to attend work, the nature of the illness or 
injury and the estimated duration of the absence. 

(4) (a) Subject to subclause (b), the provisions of this 
clause shall not apply to an employee who fails to produce 
a certificate from a medical practitioner dated at the time of 
the absence or who fails to supply other evidence of the 
illness or injury to the satisfaction of the Company. 

(b) Provided that an employee shall not be required to 
produce a certificate from a medical practitioner with 
respect to absences of two shifts duration or less, provided 
that such absences do not exceed four shifts in any year of 
service. 

(5) Sickness When on Annual Leave 
(a) Subject to satisfactory proof being provided in a 

certificate of a qualified medical practitioner 
obtained during the period of illness, any period 
of annual leave during which the employee is 
confined to their residence or a hospital as a result 
of personal ill health or injury, shall be regarded 
as sick leave. 

(b) An application to the Company to grant paid sick 
leave in place of paid annual leave shall be made 
within seven days of the employee returning to 
work. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time 
they proceeded on annual leave, and shall not be 
made with respect to fractions of a day. 

(d) In any case where this subclause applies, the 
replaced period of annual leave may be taken by 
the employee at another time mutually agreed, or 
failing agreement shall be added to the em- 
ployee's next period of annual leave. 

(6) Payment for replaced annual leave shall be at the rate 
Of wage applicable at the time the leave is subsequently 
taken, provided that the annual loading prescribed in Clause 
21.—Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act, nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

19.—Bereavement Leave. 
(1) An employee shall, on the death of a wife, husband, 

de-facto wife, de-facto husband, father, father-in-law, 
mother, mother-in-law, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
ordinary hours that would have been worked by the 
employee in the two work periods rostered to be worked on 
the day of and the day preceding the funeral. 

(2) Provided that proof of such death shall be furnished 
by the employee to the satisfaction of the Company on each 
such occasion. 

(3) Provided that this clause shall have no application 
when the period of leave claimed in accordance with this 
Clause coincides with any other period of leave that the 
employee concerned may have already taken. 

20.—Public Holidays. 
(1) (a) The following days, subject to paragraph (c) shall 

be observed as paid holidays: New Year's Day, Australia 
Day, Labour Day, Good Friday, Easter Monday, Anzac Day, 
State Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. All work done on any such day shall be 
paid for at the rate of double time and a half, with a 
minimum payment as for 4 hours worked, provided that such 
4 hour minimum shall not apply in the case of those hours 
which are worked continuously with shifts commencing on 
the preceding day, or ceasing on the following day. 

(b) Where an additional public holiday (other than Easter 
Saturday) is proclaimed or gazetted by the authority of the 
Commonwealth Government or the State Government, and 
such holiday is to be observed generally by persons 
throughout the State, then such day shall be deemed to be 
a holiday for the purposes of this agreement. 

(c) When any of the public holidays mentioned in 
paragraph (a) hereof falls on a Saturday or a Sunday the 
holiday shall be observed on the next succeeding Monday, 
and when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Tfresday. 
In each case the substituted day shall be observed as a public 
holiday and paid as such and the day for which it is 
substituted shall not be observed as a public holiday, and 
shall be paid at the appropriate rates. 

(2) Where an employee's rostered day off coincides with 
any of the public holidays prescribed in this clause, such 
employee shall receive eight hours' additional pay at 
ordinary rates from the Company on the next succeeding pay 
day. 

(3) Provided that when an employee is absent from their 
employment on only one working day or part of a day before 
or after a holiday, except on account of illness or other 
legitimate reason, they shall not suffer loss of payment for 
more than one day of the holidays. 

21.—Annual Leave. 
(1) (a) Except as hereinafter provided, upon the comple- 

tion of 12 months' continuous service with the Company, 
and on an annual basis thereafter, each employee (other than 
a casual employee) shall be entitled to 152 hours annual 
leave paid at ordinary time rates. 

(b) Provided that each employee (other than a casual 
employee) shall be entitled to 38 additional hours after the 
completion of 12 months' continuous service with the 
Company, provided that the 38 additional hours entitlement 
shall be subject to a flat loading of 17.5 per cent calculated 
on the employee's ordinary time rate of pay for the 
prescribed period of absence. 

(2) (a) Subject to paragraph (b) of subclause (1) of this 
clause, during a period of annual leave an employee shall 
receive a loading of 17.5 per cent calculated on his/her 
ordinary time rate of pay for the prescribed period of 
absence. Provided that where the employee would have 
received any additional rates for work performed in ordinary 
hours, as prescribed by this agreement, had he/she not been 
on leave during the relevant period and such additional rates 
would have entitled the employee to a greater amount than 
the loading of 17.5 per cent, then such additional rates shall 
be added to his/her ordinary rate of wage in lieu of the 17.5 
per cent loading. Provided fiirther, that if the additional rates 
would have entitled the employee to a lesser amount than 
the loading of 17.5 per cent then such loadings of 17.5 per 
cent shall be added to his/her ordinary rate of wage in lieu 
of the additional rates. 

(b) Upon application and at the Company's discretion, 
annual leave may be approved and taken to the extent that 
the employee has accrued such leave in accordance with 
subclause (1) of this clause, prior to completion of any 
twelve month qualifying period, and where such leave is 
granted the loading presented in paragraph (b) of subclause 
(1) and paragraph (a) of subclause (2) of this clause, but 
subject to paragraph (c) of subclause (2) of this clause, shall 
be paid on a proportionate scale. 
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(c) Provided that where such leave as prescribed in 
paragraph (b) of subclause (2) of this clause is granted, any 
employee whose employment terminates prior to the 
completion of the said twelve months' service and who has 
been paid loading in accordance with paragraph (b) of 
subclause (1) and paragraph (a) of subclause (2) of this 
clause shall have an amount equal to the loading that has 
been paid deducted from whatever remuneration is payable 
by the Company upon their termination. 

(d) The loading prescribed within paragraph (b) of 
subclause (1) and paragraph (a) of subclause (2) of this 
clause shall not apply to proportionate leave on termination. 

(3) (a) Where any prescribed public holiday falls within 
an employee's period of annual leave, there shall be added 
to that period one shift being an ordinary working shift for 
each such holiday observed as aforesaid. 

(b) Where a holiday falls as aforesaid and the employee 
fails, without reasonable cause, proof whereof shall be upon 
him/her, to attend for work at their ordinary starting time on 
the working day immediately following the last day of the 
period of annual leave, they shall not be entitled to be paid 
for such holiday. 

(4) (a) Any employee whose employment terminates after 
they have completed a twelve month qualifying period and 
who has not been allowed the leave prescribed under this 
clause in respect of that qualifying period shall be given 
payment in lieu of that leave and loading, or in a case to 
which subparagraph (ii) of this subclause applies, in lieu of 
so much of that leave as they have not been allowed unless: 

(i) they have been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which they have been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(b) If after one month's continuous service in any 
qualifying twelve month period an employee leaves their 
employment or their employment is terminated by the 
Company through no fault of the employee, the employee 
shall be paid 3.65 hours' pay at their ordinary rate of wage 
in respect of each completed week of service. 

(5) (a) Annual leave shall be given and taken in one 
continuous period, or if the Company and the employee so 
agrees, in two separate periods, provided that one such 
period shall be of at least 38 hours duration. 

(b) Provided that where necessary, the Company and the 
employee may mutually agree on annual leave being taken 
in a manner other than set out in paragraph (a) of this 
subclause so as to meet some special need of the employee. 
Provided that this provision shall not be used so as to defeat 
the true purpose of annual leave. 

(c) Provided that by prior arrangement between the 
Company and the employee, annual leave may be allowed 
to accumulate for no more than 2 years so as to meet some 
special need of the employee. Where such annual leave is 
allowed to accumulate, the ordinary wage for that leave shall 
be the ordinary wage applicable to the employee at the date 
at which they became entitled to leave unless the Company 
agrees in writing that the wage be that applicable at the date 
the leave commences. 

(6) Any time in respect of which an employee is absent 
from work, shall not count for the purpose of determining 
his right to annual leave, unless it is an absence during which 
the employee is entitled to claim sick pay or time spent on 
holidays, annual leave, long service leave and bereavement 
leave as prescribed by this agreement. 

22.—Long Service. 
The Long Service Leave provisions published in Volume 

59 of the Western Australian Industrial Gazette, at pages 1-6 
inclusive are hereby incorporated in, and shall be deemed 
to be a part of this agreement. 

23.—Payment of Wages. 
(1) Wages shall be paid fortnightly into a bank account, 

or any other account, nominated and available to the 
employee. 

(2) An employee who lawfully terminates his/her employ- 
ment, or is dismissed for reasons other than misconduct, 
shall be paid all wages due on the next working day 
following cessation. 

(3) At the time of being paid each employee shall be 
issued with a statement by the Company showing gross 
wages and allowances due to him/her and all deductions 
made therefrom. 

(4) The Company shall pay all wages into the employee's 
nominated account on a day other than Saturday or Sunday 
and no later than five days after the end of any rostered 
fortnight. 

24.—Bar Work. 
(1) Any employee, other than a Bar Attendant, who in 

addition to his/her normal duties, is required to dispense 
liquor from a bar, shall in addition to his/her ordinary time 
rate of pay, be paid a flat allowance of 66 cents per shift for 
the performance of such additional duties. 

(2) Any employee employed as a Bar Attendant, who is 
required in addition to his/her normal duties, to be 
responsible for and/or the purchasing of stock, shall be paid 
in addition to his/her ordinary time rate of pay an allowance 
of $10.90 per fortnight. 

25.—Higher Duties. 
(1) An employee, who on any rostered shift performs 

work for 2 or more hours, on duties carrying a higher 
prescribed rate of wage than that in which they are normally 
engaged, shall be paid the higher wage for such shift. If work 
is performed for less than 2 hours on any rostered shift they 
shall be paid the higher wage for the time so worked. 

(2) Where an employee employed in the classification of 
Croupier/Dealer is required to perform work of a higher 
classification in accordance with subclause (1) of this clause 
for ordinary hours worked in the 3 months prior to 
proceeding on any annual leave the employee shall be paid 
such proportion of their annual leave at the same higher rate 
as corresponds to those hours worked in the preceding 3 
months on work of a higher classification. 

(3) Any employee who is required to perform duties 
carrying a lower prescribed rate of wage, shall do so without 
any loss of pay. 

(4) Notwithstanding subclause (1) of this clause, any 
employee employed in the classifications of Change Booth 
Cashier, Main Cage Cashier, Croupier/Dealer, Inspector, 
Keno Operator/Runner, Count Team, Video Attendant, 
Camera Surveillance Operator and Security Officer who is 
required to relieve in a managerial position shall be paid an 
allowance of $15.00 for each shift so engaged. Such 
allowance shall be regarded as part of the weekly wage for 
all purposes of this agreement. 

26.—Uniforms and Laundering. 
(1) Where the Company requires an employee to wear a 

special uniform in the performance of their duties such 
special uniform shall be provided by the Company and shall 
at all times remain the Company's property. A special 
uniform shall consist of such articles of clothing as 
monogrammed or coloured jackets, dresses, blouses, over- 
alls, aprons, caps, collars, cuffs, or other special apparel 
which the Company may require an employee to wear whilst 
on duty; provided that the ordinary apparel usually worn by 
Waiters and Stewards shall not be deemed to be special 
uniforms within the meaning of this clause. 

(2) Where a cook wears the ordinary apparel usually wom 
by cooks, such as black and white check or white trousers, 
white coats, white shirt, white apron and cap, such garments 
shall be laundered at the Company's expense or otherwise 
the employee shall be paid $6.40 per fortnight as laundry 
allowance. 

(3) Subject to subclause (2) hereof, where the Company 
requires any of the articles of clothing to be wom as 
described in subclause (1) of this clause, then such clothing 
shall be laundered at the Company's expense or otherwise 
the employee shall be paid $4.20 per fortnight as a laundry 
allowance. 
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(4) Where such special uniforms are supplied, employees 
shall be obliged to wear special uniforms at all times and 
in line with Company standards. 

27.—Protective Clothing. 
(1) Any employee required to wash dishes, clean toilets 

or otherwise handle detergents, acids, soaps or any injurious 
substances shall be supplied with rubber gloves free of 
charge by the Company on a fair wear and tear basis. 

(2) Where an employee's normal occupation requires 
them to work in the rain, or where the conditions of work 
are such that employees are unable to avoid their clothing 
becoming wet or dirty, they shall be supplied with suitable 
protective clothing free of charge by the Company on a fair 
wear and tear basis. 

(3) Where in the course of performing normal duties an 
employee is unable to avoid their feet becoming wet, they 
shall be supplied with suitable protective footwear free of 
charge by the Company on a fair wear and tear basis. 

(4) Notwithstanding subclauses (1), (2) and (3) of this clause, 
should the Company deem it necessary that protective clothing 
or equipment be necessary in order for an employee to carry 
out their normal duties, such clothing or equipment shall be 
supplied by the Company free of charge. 

(5) Provided that such protective clothing or equipment 
shall at all times remain the Company's property and 
employees shall be obligated to wear and use such protective 
clothing or equipment as required. 

28.—Employees' Equipment. 
All knives, choppers, tools, brushes, towels and other 

utensils, implements, and materials which may be required 
to be used by an employee for the purpose of carrying out 
his/her duties, shall be supplied by the Company free of 
charge. Provided that where an employee is required by the 
Company to use his/her own knives they shall be paid an 
allowance of $8.60 per fortnight. 

29.—Record. 
(1) The Company shall keep such records as may be 

necessary so as to readily ascertain the following information: 
(a) The full name, and occupation of each employee 

and whether the employee is employed on either 
a full-time, part-time or casual contract of service. 

(b) The time each employee commences and finishes 
work each day including any breaks in shift. 
Provided that it shall be the employee's responsi- 
bility to complete such time sheets as may be 
required by the Company. 

(c) The number of ordinary hours and the number of 
overtime hours worked each day by each em- 
ployee and the totals for each pay period. 

(d) The wages and (if any) allowances and overtime 
paid to each employee each pay period and any 
deductions made therefrom. 

(e) The age of any employee employed as a junior 
worker under die provisions of Clause 7. 

(2) The record system shall be open for inspection to a 
duly accredited official of the Union at the Company's 
office, or other convenient place, from Monday to Friday, 
both inclusive between the hours of 9.00 am and 5.00 pm. 
Such representative shall be permitted reasonable time to 
inspect the records and if required may take any extract or 
copy of the information contained therein. 

(3) The Company shall retain such record for a minimum 
period of twelve months. 

30.—Roster. 
(1) A roster of the working hours shall be exhibited in 

such place as it may conveniendy and readily be seen by 
each employee concerned. 

(2) Such roster shall show— 
(a) the full name and occupation of each employee. 
(b) the hours to be worked by each employee each 

shift. 

(3) The roster shall be open for inspection to a duly 
accredited official of the Union at such times as the records 
in Clause 29 are open for inspection. 

(4) The roster shall be drawn up in such a manner so as 
to show the working hours of each employee (other than a 
casual employee) for at least a fortnight in advance of the 
date of the roster, and may only be altered on account of 
sickness of an employee or a cause over which the Company 
has no control, or by the Company giving at least seven 
days' notice to the employee concerned, or by the mutual 
consent of the Company and the employee concerned. 

31.—Change and Restrooms. 
The Company shall provide change and rest rooms for 

employees, which shall be adequately lighted and ventilated 
and shall be sufficiently roomy to accommodate all 
employees likely to use them at any one time. Such rooms 
shall be equiped with steel or vermin-proof lockers, suitable 
floor coverings and hot and cold shower facilities. 

32.—First Aid. 
The Company shall provide a first aid facility for the use 

of employees in some reasonably accessible location within 
the resort. 

33.—Union Notices. 
The Company shall provide a notice board in a reasonably 

accessible place within the resort for the posting of Union 
notices signed by the Secretary or other duly accredited 
official of the Union. 

34.—Union Delegates and Meetings. 
(1) The employees shall have the right to elect Union 

delegates, in agreed work areas, and upon notification by the 
Union to the Company, such delegates shall be recognised 
by the Company. 

(2) Delegates accredited in accordance with subclause (1) 
shall be allowed the necessary time during working hours 
to interview the appropriate Company representative on 
matters affecting the employees so represented within their 
designated work areas. 

(3) Prior to the intended dismissal of a Union delegate the 
Company shall notify the Union accordingly of the reasons 
for such dismissal. 

(4) The Union shall be allowed to convene one "Union 
Meeting" each year, during ordinary working hours, in 
accordance with the following conditions— 

(a) At least fourteen days' written notice of such 
meeting is given to the Company, by the Secretary 
of the Union. 

(b) The duration of the meeting shall be 3 hours as a 
maximum, the employees returning to duty by 
noon. 

(c) Payment at ordinary time rate of pay to be made 
for the period that employees were rostered for 
duty. 

(d) Such Union meetings shall be held on weekdays, 
on other than a Thursday or Friday. 

(e) Payment of wages shall be made only upon the 
Company being in receipt of satisfactory evidence 
of the employee's attendance at the meeting. 

35.—Under Rate Employees. 
Any employee who may by reason of old age or infirmity 

is unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the Company. 

36.—Breakdowns or Stoppages. 
The Company shall be entitled to deduct payment for any 

day or portion of any day upon which the employee cannot 
be usefully employed because of any strike, ban or 
limitation, imposed by the Union or by any other Associa- 
tion or Union or through the breakdown of the Company's 
machinery or any stoppage of work by any cause which the 
Company cannot reasonably be held responsible. 
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37.—Right of Entry. 
(1) Subject to the provisions of the Casino Control Act, 

the Secretary or any other duly accredited official of the 
Union shall have the right to enter the Company's premises 
during such hours when work is being performed by 
employees covered by this agreement, but shall not in any 
way interfere with the work so being performed. 

(2) Such officials shall not, without permission of the 
Company, interview employees at any time other then 
recognised meal or rest breaks. 

38.—Breakages. 
The Company shall not charge a sum against, nor deduct 

any sum from the wages of an employee in respect of 
breakages of crockery or other utensils, except in the case 
of wilful misconduct. 

39.—Resolution of Disputes. 
Any problem or dispute during the currency of the 

agreement shall be dealt with as follows: 
(a) The matter should first be discussed between the 

employee concerned and their immediate supervi- 
sor with the view to resolution of the matter in 
question. 

(b) If at this point the matter is not resolved to the 
satisfaction of the employee concerned, the matter 
shall be referred to the Employee Relations 
Counsellor or other appropriate officer of the 
Company for further investigation and discussion. 

(c) If the matter should still not be settled, the 
employee concerned shall be referred to the 
Industrial and Labour Relations Manager for 
further discussion. 

(d) Should the employee concerned so desire, the 
appropriate Union delegate may accompany such 
employee and participate in any discussions or 
investigations prescribed in subclauses (b) and (c) 
of this subclause. If for any reason it is the 
intention of the Company to give an employee a 
written warning, such employee shall have the 
right to have a union delegate present at such time 
as the written warning is issued. 

(e) If the matter is still not satisfactorily resolved, it 
shall be formally submitted by the Secretary or 
other official of the Union to the Company for 
consideration and resolution. 

(f) Until the matter is determined in accordance with 
the above procedures, work shall continue nor- 
mally. All parties to the agreement, the Company, 
its officials, the Union and its members will take 
all possible action to settle any dispute within 7 
days of notification of the dispute to the Industrial 
and Labour Relations Manager. 

(g) No party shall be prejudiced as to the final 
settlement by continuance of work in accordance 
with this clause. 

40.—Limitation of Work. 
(1) No female employee shall be required to clean out 

male public restroom facilities or male toilets and bathrooms 
where they are used on a continual basis throughout the 
resort. Provided that this provision shall not apply in the case 
of female employees cleaning toilets attached to bedrooms 
or suites, or administration areas. 

(2) Employees classified as Bar Attendants shall not be 
required to clean windows, or scrub or wash floors. 

(3) No female employee under the age of 18 years shall 
be required to lift or carry weights in excess of 11 kilograms, 
and no female employee over the age of 18 years of age shall 
be required to lift or carry weights in excess of 16.5 
kilograms. 

41.—Travelling Facilities. 
Where an employee is required to commence work before 

or cease work beyond his/her normal time of commence- 

ment or cessation of work as the case may be, and his/her 
usual or alternative reasonable means of transport are not 
available, the Company shall provide transport for such 
employee from or to his/her home or usual place of 
residence. 

42.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 

An employee who becomes pregnant shall, upon 
production to the Company of a certificate from a duly 
qualified medical practitioner stating the presumed 
date of her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with the Company immediately 
preceding the date upon which she proceeds upon such 
leave. 

For the purposes of this clause— 
(a) An employee shall include a part-time employee 

but shall not include a casual employee. 
(b) Maternity leave shall mean unpaid maternity 

leave. 
(2) Period of Leave and Commencement of Leave: 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to the Company stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to the Company of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
employee make it inadvisable for the employee to 
continue at her present work, the employee shall, if the 
Company deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that 
job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the Company may require the 
employee to take leave for such period as is certified 
necessary by the duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the Company, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which die leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
Company, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
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employee terminates other than by the birth of a (9) Termination of Employment: 
living child. (a) An employee on maternity leave may terminate 

(b) Where the pregnancy of an employee then on her employment at any time during the period of 
maternity leave terminates other than by the birth leave by notice given in accordance with this 
of a living child, it shall be the right of the agreement. 
employee to resume work at a time nominated by 
the Company which shall not exceed 4 weeks 
from the date of notice in writing by the employee 
to the Company that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 

(a) Where the pregnancy of an employee not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certificates as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof do not exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 

Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not break 
the continuity of service of an employee but shall not 
be taken into account in calculating the period of 
service for any purpose of the agreement 

(b) The Company shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of the Company in relation to termina- 
tion of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
Company given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the Company engages a replacement 
employee under this subclause, the Company shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before the Company engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the Company shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the Company to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

Executed as an agreement. 
Dated this 8th day of December 1993. 

The seal of the ) 
FEDERATED LIQUOR AND ALLIED ) 
INDUSTRIES EMPLOYEES UNION OF )   
AUSTRALIA, WESTERN AUSTRALIAN ) President 
BRANCH, UNION OF WORKERS was ) 
affixed in the presence of ) 
LYNNETTE ANN SHAW (President) ) 
and EUGENE LESLIE FRY (Secretary) )   

Secretary 
Signed for and on behalf of ) 
BURSWOOD RESORT (MANAGEMENT) ) 
LIMITED by PAUL ANTHONY KENNEDY )   
(Industrial and Labour Relations ) Paul Anthony Kennedy 
Manager) in the presence of: ) 

Witness 



GRANT ELECTRICAL INDUSTRIES PTY LTD 
ENTERPRISE BARGAINING AGREEMENT 

No. AG 60 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Grant Electrical Industries Pty Ltd 
and 

Metals and Engineering Workers' Union—Western 
Australia. 

No. AG 60 of 1993. 
Grant Electrical Industries Pty Ltd Enterprise Bargaining 

Agreement 
No. AG 60 of 1993. 

COMMISSIONER R.N. GEORGE. 
24 December 1993. 

Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 60 of 1993. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Ms S. McGurk on behalf of the Respondent, and by consent, 
the Commission, being satisfied that the Agreement 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

GREENBUSHES MINE MAINTENANCE 
(ENTERPRISE BARGAINING) AGREEMENT 1993 

No. AG 51 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Gwalia Consolidated Ltd. 

No. AG 51 of 1993. 
COMMISSIONER G.L. FIELDING. 

23 December 1993. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This matter began as an applica- 
tion to register, as an industrial agreement, a document 
known as the Greenbushes Mine Maintenance (Enterprise 
Bargaining) Agreement 1993. 

As the title of that document suggests, the application was 
made relying, amongst other things, on the Enterprise 
Bargaining Principle. When the matter came before the 
Commission last month, it was evident that the document, 
which was originally sought to be registered, did not comply 
with the Enterprise Bargaining Principle and, moreover, had 
some drafting shortcomings about it. As a result, the 
proceedings were adjourned in order that the parties might 
review their position. 

Since then, the Industrial Relations Act 1979 has been 
amended to enable parties to register, as an industrial 
agreement, an agreement which relates to a single enterprise, 
irrespective of whether or not the agreement complies with 
the State Wage Fixing Principles. The parties now seek to 
rely on that amendment, which I take to be a procedural one 
and therefore one which affects these proceedings, notwith- 
standing that the proceedings were commenced before the 
amendment came into operation. 

The parties sought, and were granted, leave to amend the 
application to register a new agreement known as the 
Greenbushes (Mine Maintenance) Industrial Agreement 
1993. That Agreement is substantially in the same terms as 
the original agreement, the subject of these proceedings. On 
its face, the new Agreement does not comply with the 
Enterprise Bargaining Principle, but that is now no longer 
material. By virtue of section 41(2), the Commission is 
bound to register the Agreement, if, as I am satisfied is the 
case, it clearly sets out the intentions of the parties. Whilst 
I would not describe the drafting as being ideal, it cannot 
be said that the intentions of the parties are unclear. 

In the circumstances I indicate to the parties that I will 
make an order to register the agreement effective from 
today's date. 

Appearances: Mr F. Logan on behalf of the Applicant 
Miss A.M. McNamara on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Gwalia Consolidated Ltd. 

No. AG 51 of 1993. 
Greenbushes Mine Maintenance (Enterprise Bargaining) 

Industrial Agreement 1993 
COMMISSIONER G.L. FIELDING. 

23 December 1993. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Ms A.M. McNamara on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, and in 
particular section 41, hereby orders— 

That the Greenbushes Mine Maintenance (Enterprise 
Bargaining) Industrial Agreement 1993 made between 
the parties on or about the 23rd day of December, 1993, 
and the subject of the application as amended, be and 
is hereby registered as an industrial agreement. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

L—Title. 
This Agreement shall be known as the Greenbushes Mine 

Maintenance (Enterprise Bargaining) Industrial Agreement 
1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Term 
6. Intentions 
7. Tferms of Employment 
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8. Classifications 
9. Remuneration 

10. Hours of Work 
11. Meal Breaks 
12. Public Holidays 
13. Overtime 
14. Shift Work 
15. Casual Employees 
16. Temporary Employees 
17. Part-Time Employees 
18. Safety Precautions 
19. Annual Leave 
20. Absence Through Sickness 
21. Superannuation 
22. Long Service Leave 
23. Compassionate Leave 
24. Parental Leave 
25. Time and Wages Record 
26. Interviewing Employees 
27. Grievance Procedure 
28. Posting of Agreement and Union Notices 

Appendix "A"—^Remuneration and Rates of Pay 
Appendix "B"—^Redundancy Agreement 
Appendix "C"—Electrical Trades Callout 
Agreement 

3.—Area and Scope. 
This Agreement shall apply to maintenance employees 

working at the Greenbushes Mine of Gwalia Consolidated 
Ltd and shall wholly replace and take precedence over the 
Metal Trades (General) Award 1965. 

4.—Parties Bound. 
This Agreement shall be binding upon— 

The Employer—Gwalia Consolidated Ltd. 
The Union—Metals and Engineering Workers' 
Union—Western Australian Branch. 

5.—Date and Tferm. 
This Agreement shall operate from the first pay period 

commencing on or after 23 December 1993 and remain in 
force for a period of 12 months. The parties agree that, 
notwithstanding the date of conclusion of this Agreement, 
the changes and wage increases contained herein shall 
remain in force until this Agreement is renewed, replaced 
or cancelled. 

6.—Intentions. 
(1) The intention of this Agreement is to provide a 

framework for a co-operative, productive, flexible and 
mutually rewarding working relationship between the 
company and all its employees at the Greenbushes Mine 
Site. This will assist in making it possible to produce and 
supply quality and cost-competitive mineral products to 
customers, also to maximise capital investment in the mine, 
thus ensuring an adequate return to shareholders on funds 
invested. 

(2) The aim of the company is to involve employees in 
achieving production and quality targets with appropriate 
recognition and rewards. 

(3) The employer and employees believe a harmonious 
and co-operative working environment centred upon flexible 
working arrangements will maximise productivity and 
efficiency of operations at the mine site as well as 
contributing to its on-going viability. 

(4) This Agreement embodies a new working culture 
whereby both management and employees accept the 
challenge to operate more efficiently and flexibly to meet 
ever-changing circumstances. 

7.—Terms of Employment. 
(1) An employee shall be engaged on the basis of 

permanent, part-time, temporary or casual employment in 
which case— 

(a) employment of permanent, part-time and tempo- 
rary employees shall be by the week; and 

(b) employment of casual employees shall be by the 
hour. 

(2) Employment of other than casual and temporary 
employees shall be subject to the satisfactory completion of 
a probationary period of service over a minimum period of 
three months. 

(3) At the time of engagement a casual, temporary or 
part-time employee shall be notified in writing by the 
employer of the terms of employment. 

(4) Except in the case of casual employees, the contract 
of employment may be terminated by seven calendar days' 
notice from either the employer or employee given at any 
time, or by the payment or forfeiture, as the case may be, 
of a week's wages in lieu of notice. 

(5) In the case of casual employees, the contract of 
employment may be terminated by an hour's notice from 
either the employer or employee given at any time, or by the 
payment or forfeiture, as the case may be, of an hour's pay 
in lieu of notice. 

(6) The employer may require employees to work within 
their skill, competence and training including work which 
is incidental to their main tasks or functions. 

8.—Classifications. 
(1) The classification structure for mine maintenance 

employees at the Greenbushes Mine shall incorporate six 
levels as follows— 

Tradesperson—in Groups 1 to 6 
(2) Progression through the career structure shall be on 

the basis of an identified need for additional skills and on 
the basis of skills acquired and utilised. 

(3) The following definitions recognise the National 
curricula modules and also recognises the standards set 
down on behalf of the National Training Board and 
accredited in Western Australia by SESDA. 

(4) Employees shall be entitled to seek reclassification 
within the structure on the basis that he/she meets either the 
formal training requirements of the definitions or possesses 
equivalent skills and knowledge gained through on the job 
experience. 

(5) Classification Structure and Definitions 
(a) A Group 1 Tradesperson— 

holds a Trades Certificate, or equivalent, as an 
Engineering Tradesperson (Electrical/Electronic, 
Mechanical or Fabrication). 

(b) A Group 2 Tradesperson— 
is an Engineering Tradesperson (Electrical/Elec- 
tronic, Mechanical or Fabrication), who has 
completed the following training requirements— 
2.5 appropriate modules in addition to the training 
requirements for a Group 1 Tradesperson. 

(c) A Group 3 Tradesperson— 
is an Engineering Tradesperson (Electrical/Elec- 
tronic, Mechanical or Fabrication), who has 
completed the following training requirements— 
2.5 appropriate modules in addition to the training 
requirements for a Group 2 Tradesperson. 

(d) A Group 4 Tradesperson— 
is an Engineering Tradesperson (Electrical/Elec- 
tronic, Mechanical or Fabrication), who has 
completed the following training requirements— 
2.5 appropriate modules in addition to the training 
requirements for a Group 3 Tradesperson. 

(e) A Group 5 Tradesperson 
is an Engineering Tradesperson (Electrical/Elec- 
tronic, Mechanical or Fabrication), who has 
completed the following training requirements— 
2.5 appropriate modules in addition to the training 
requirements for a Group 4 Tradesperson. 
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is an Engineering Tradesperson (Electrical/Elec- 
tronic, Mechanical or Fabrication), who has 
completed the following training requirements— 
2.5 appropriate modules in addition to the training 
requirements for Group 5 Tradesperson. 

(6) Training 
(a) Following proper consultation in accordance with 

subclause (7) hereof there will be— 
(i) development of training programmes and 

availability of training courses and career 
opportunities for employees; 

(ii) collection and dissemination of information 
on the training programmes and availability 
of training courses and career opportunities 
to employees; 

(iii) monitoring and advice to management and 
other employees regarding the ongoing effec- 
tiveness of the training. 

(b) Where, as a result of consultation, it is agreed that 
additional training should be undertaken, if such 
training is taken during ordinary working hours, 
an employee shall not suffer any loss of pay. Any 
costs associated with standard fees, prescribed 
text books or travel costs which exceed those 
normally incurred in travelling from work shall be 
met by the employer upon reports of satisfactory 
progress. 

(7) Consultation 
(a) The Company shall establish a training committee 

appropriate to the. size, structure and needs of the 
enterprise. 

(b) Measures raised for consideration through the 
training committee shall include transition to the 
new classification structure, matters concerning 
training and any other matters consistent with 
increasing the competitiveness of the Company 
and enhancing career opportunities and job secu- 
rity of employees. 

(c) It is acknowledged that the objectives of the 
parties involved must be to reach consensus on 
matters raised. 

9.—Remuneration. 
(1) The rate of pay for each classification level is set out 

in Appendix "A" to this Agreement. 
(2) Wages shall be paid fortnightly directly into a bank 

or approved financial institution account(s) nominated by 
the employee. 

(3) The rates of pay prescribed by this Agreement shall 
only be adjusted in accordance with increases made under 
State Wage Case Decisions as awarded from time to time. 

(4) Higher duties payment will be made to an employee 
working in a higher grouping for a full shift or longer at the 
direct request of the Supervisor or Manager. Higher duties 
are payable after approval and where a person has been 
specifically asked to fill a position because the normal 
person assigned to that job was not at work, or has been 
assigned to other work or the position is not currently filled. 

10.—Hours of Work. 
(1) The ordinary hours of work shall be 38 per week 

Monday to Friday inclusive for day and non-continuous shift 
employees, and Monday to Sunday inclusive for continuous 
shift employees. 

(2) After consultation, up to 10 ordinary hours of work 
may be worked on any day. 

(a) The span of ordinary hours for day work shall be 
between 0600 hours and 1800 hours. 

(b) The span of ordinary hours for afternoon shifts 
shall be between 1200 hours and 0000 hours. 

(c) The span of ordinary hours for night shifts shall 
be between 2100 hours and 0900 hours. 

11.—Meal Breaks. 
(1) Continuous shift employees shall receive a paid meal 

break of 20 minutes taken as close as possible to the middle 
of the shift. 

(2) Day employees and non-continuous shift employees 
shall be entitled to an unpaid meal break of 30 minutes taken 
as close to the middle of the day or shift as possible. 

(3) All employees shall be entitled to one paid rest period 
of 10 minutes' duration per shift to be taken on the job at 
a mutually agreed time. 

(4) Any employee unable to be relieved for a meal break 
or rest period and required to continue working to the 
completion of shift without taking a meal break or rest 
period shall be paid at the rate of double time for the period 
of the forfeited break. 

12.—Public Holidays. 
(1) The following days, or the days observed in lieu, shall 

be allowed as public holidays— 
New Year's Day, Australia Day, Labour Day, Good 

Friday, Easter Monday, Anzac Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

(2) (a) All time worked by a day or non-continuous shift 
employee on any of the abovementioned public 
holidays shall be paid for at the rate of double time 
and a half. 

(b) All time worked by a continuous shift employee 
during ordinary working hours on any of the 
abovementioned holidays shall be paid for at the 
rate of double time. 

(c) All time worked by a continuous shift employee 
in excess of ordinary working hours on any of the 
abovementioned public holidays shall be paid for 
at the rate of double time and a half. 

13.—Overtime. 
(1) Day and Non-Continuous Shift Employees 

(a) All time worked by an employee in excess of 
ordinary hours of work or prior to noon on a 
Saturday shall be paid for at time and a half for 
the first two hours and double time thereafter on 
each occasion of overtime. 

(b) All time worked by an employee after noon on a 
Saturday or on a Sunday shall be paid for at double 
the ordinary prescribed rate. 

(2) Continuous Shift Employees 
(a) All time worked by a continuous shift employee 

in excess of ordinary hours of work shall be paid 
for at double the ordinary prescribed rate. 

(b) All time worked by a continuous shift employee 
during ordinary hours on a Saturday shall be paid 
for at time and a half. 

(c) All time worked by a continuous shift employee 
during ordinary hours on a Sunday shall be paid 
for at double time. 

(3) All Employees 
(a) Time worked in excess of rostered ordinary 

working hours shall be paid for at the ordinary 
prescribed rate if it is for the purpose of effecting 
the customary rotation of shifts, or if it is due to 
the private arrangements between the employees 
themselves. 

(b) An employee required to work overtime for more 
than two hours on any day shall receive a flat meal 
allowance of $5.40. 

(c) An employee shall be entitled to a minimum of 10 
consecutive hours off duty between the actual end 
of one work period and the commencement on the 
job of the next work period. Where directed by a 
Supervisor to resume duty without having the 
normal rest period, an employee shall be paid at 
double time rates until such 10 consecutive hours 
off duty can be taken. 
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(4) When an employee is recalled to work after leaving 
the job— 

(a) the employee shall be paid for at least three hours 
at overtime rates; 

(b) time reasonably spent getting to and from work 
shall be counted as time worked. 

(5) When an employee is instructed by the employer to 
remain in readiness at his/her place of residence, or other 
agreed place, for a call to work after ordinary hours, payment 
shall be made at ordinary rates for the time the employee 
remains in readiness. In the case of electrical tradespersons, 
the terms prescribed in Appendix "C" to this Agreement 
shall apply. 

14.—Shift Work. 
(1) Employees working an afternoon or night shift shall 

receive a flat amount of $10.25 for each shift actually 
worked Monday to Friday. 

(2) Where any particular process is carried out on shifts 
other than day shift and less than five consecutive afternoon 
or night shifts are worked on that process, payment shall be 
made at overtime rates. 

(3) Provided that where the ordinary hours of work axe 
of less than five days' duration then the provisions of 
subclause (1) hereof shall be as if four consecutive shifts 
were substituted for five consecutive shifts. 

15.—Casual Employees. 
(1) A casual employee shall be employed on an hourly 

basis to meet unanticipated operational and other unsched- 
uled short-term work requirements. 

(2) The annual leave, long service leave, sick leave, public 
holidays and superannuation clauses of this Agreement shall 
not apply in the case of casual employees. 

(3) Casual employees shall receive a loading of 20 per 
cent in addition to the wage rates set out in Appendix "A" 
to this Agreement in lieu of the benefits specified in 
subclause (2) hereof. 

16.—^Temporary Employees. 
(1) A temporary employee shall be engaged on a full-time 

basis for a nominated fixed period of time. 
(2) Temporary employees shall accrue on a pro rata basis 

all the entitlements mentioned in this Agreement. 

17.—Part-time Employees. 
(1) A part-time employee shall be engaged for a period 

of less than 38 hours per week to be worked by mutual 
agreement. 

(2) Part-time employees shall accrue on a pro rata basis 
all entitlements mentioned in this Agreement. 

18.—Safety Precautions. 
(1) This Agreement is predicated on maintaining a high 

commitment to the safe operation of the Greenbushes Mine 
Site and to good safety principles. 

(2) The aim of the company and its employees is to 
achieve an ongoing and consistently high safety record in 
all areas of production and maintenance. To this end— 

(a) necessary information, procedures, equipment, 
training and time will be provided to enable all 
employees to work safely; and 

(b) it is the duty of each employee to accept personal 
responsibility for his/her own safety and for the 
safety of others. 

(3) The safety target at the Greenbushes Mine Site is to 
achieve a safe working environment with zero time lost 
through injuries. 

19.—Annual Leave. 
(1) Leave Entitlement 

(a) The period of annual leave shall consist of four 
weeks, to be allowed annually to an employee 

after a qualifying period of 12 months' continuous 
service. 

(b) Continuous shift employees shall be allowed one 
week's leave in addition to the leave prescribed 
in paragraph (a) hereof. 

(c) Accrued leave, inclusive of leave loading, calcu- 
lated on completed years of service, together with 
pro rata leave, shall be paid on termination. 

(d) An employee on annual leave who is confined to 
bed or hospital for a period of seven days or more 
shall be entitled to apply for a credit of annual 
leave equivalent to the period of confinement 
against his/her sick leave. Each such application 
must be accompanied by a certificate from a 
qualified medical practitioner of the confinement. 

(2) Method of Taking Leave 
(a) Up to five single days of annual leave may be 

taken by an employee each year, provided that a 
maximum of two of these five days may be taken 
consecutively. An employee shall notify the 
employer of his/her intention to take annual leave 
in accordance with this subclause, at least before 
the end of the employee's last shift prior to the 
proposed leave. 

(b) The balance of an employee's annual leave shall 
be taken consecutively within the year of accrual. 

(c) Leave shall be taken at a mutually convenient time 
within the year of accrual. 

(3) Payment for Leave 
(a) Except where leave is taken in accordance with 

paragraph (a) of subclause (2) hereof, an em- 
ployee, before going on annual leave, shall be paid 
his/her ordinary prescribed rate of pay. 

(b) Where leave is taken in accordance with para- 
graph (a) of subclause (2) hereof, the employee 
shall be paid the ordinary prescribed rate of pay 
he/she would normally have been paid had the 
annual leave not been taken. 

(c) During a period of annual leave, an employee shall 
be entitled to receive a loading of 17.5 per cent 
calculated on his/her ordinary rate of pay as set out 
in Appendix "A" of this Agreement. 

20.—Absence Through Sickness. 
(1) An employee who is unable to attend work or remain 

at the place of employment due to personal illness or injury 
shall be entitled to sick leave in accordance with the 
following provisions— 

(2) (a) An employee shall accrue sick leave entitlements 
at the rate of 76 hours for each continuous year of 
service. 

(b) The entitlements prescribed in paragraph (a) 
hereof shall accrue to the employee on a pro rata 
basis for each completed month of service. 

(c) Where employment with the company remains 
continuous, sick leave shall accumulate from year 
to year to allow any entitlements not taken to be 
taken in a subsequent year. 

(3) Payment for such leave shall be at the ordinary 
prescribed rate. 

(4) An employee shall not be entitled to paid sick leave 
for any period in respect of which he/she is entitled to 
workers' compensation. 

(5) (a) An employee shall notify the employer within one 
hour after the rostered commencement time of 
work, of inability to attend work as a result of 
illness or injury, and as far as practicable, state the 
nature of the illness or injury and the estimated 
duration of absence. 

(b) An employee shall prove to the satisfaction of the 
employer that on account of illness or injury 
he/she was unable to attend for duty on the day or 
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days for which sick leave was claimed; provided 
that a medical certificate shall not be required 
unless the absence is for three days or more. 

21.—Superannuation 
(1) Except as otherwise provided herein, on commence- 

ment the company shall contribute on behalf of each eligible 
employee the percentage of weekly salary required to be 
paid under the Superannuation Guarantee Charge Act to the 
Westscheme Superannuation Scheme. 

(2) For the pupjoses of this clause, "eligible employee" 
means one who is— 

(a) a weekly employee with not less than four weeks 
of continuous service with the employer; or 

(b) a casual employee who has— 
(i) had a start with the employer on 30 days in 

a period not greater than one year; 
(ii) achieved an average employment of at least 

six hours per week with the company during 
the month immediately preceding any day 
the employer would, but for this definition, 
be required to make superannuation contribu- 
tions prescribed in this clause. 

(3) Subject to the Trust Deed relating to the fund of which 
an employee is a member, the following provisions shall 
apply— 

(a) Paid Leave 
Contributions shall continue whilst a member of 
a fund is absent on paid annual leave, sick leave, 
long service leave, public holidays, jury service or 
bereavement leave. 

(b) Unpaid Leave 
Contributions shall not be required in respect of 
any absence from work without pay. 

(c) Sickness and Work Related Injury 
In the event that an eligible employee's absence 
from work is due to sickness or a work related 
injury, contributions shall continue for the period 
of the absence provided that— 

(i) the member of the fund is receiving regular 
payments in accordance with statutory re- 
quirements and the provisions of this Agree- 
ment; 

(ii) the duration of the absence does not exceed 
52 weeks in total for each injury or sickness; 

(iii) the person remains an employee of the 
Company. 

(d) The employer shall make an eligible employee 
aware of his/her entitlements under this clause and 
offer such employee the opportunity to become a 
member of the appropriate fund. 

22.—Long Service Leave. 
(1) An employee shall be entitled to long service leave 

of— 
(a) 13 weeks after 10 years of continuous service. 
(b) A further 13 weeks in respect of 10 years of 

service completed after the first qualifying period 
in paragraph (a) hereof. 

(c) 13 weeks in respect of each seven years of service 
after the first 20 years. 

(2) Except for the substituted paragraphs referred in 
subclause (1) hereof, the long service leave provisions set 
out in Volume 70 of the Western Australian Industrial 
Gazette at pages 1 to 6 both inclusive are hereby 
incorporated in and form part of this Agreement. 

23.—Compassionate Leave. 
(1) An employee (other than a casual employee) shall on 

the death of a wife, husband, de facto spouse, father, mother, 
brother, sister, child, step-child, grandparent, father-in-law 
or mother-in-law be entitled to leave with pay for a period 

not exceeding the number of hours worked by the employee 
in two days of ordinary working time, on the occasion of 
each death and on production of satisfactory evidence of 
such death. 

(2) An employee, supported with relevant medical 
evidence, may, with the approval of the Mine Operations 
Manager, apply for and be granted leave up to a maximum 
of six days per annum with a minimum of two days at any 
one time in the event of serious illness or incapacity of a 
spouse which necessitates leave of absence of the employee. 

24.—Parental Leave. 
The decision of the Federal Full Bench of the Australian 

Industrial Relations Commission in the paternity leave test 
case embodied in Print J3596 are incorporated in and 
deemed to be provisions of this Agreement. 

25.—Time and Wages Record. 
(1)(a) The employer shall keep a record or records 

showing the name of each employee, the nature 
of his/her work, the starting and finishing times on 
each day, the hours worked each day and wages 
and allowances paid each week. 

(b) Any system of automatic recording by means of 
machines shall be deemed to comply with this 
provision to the extent of the information re- 
corded. 

(2) The time and wages record shall be open for the 
inspection of a duly accredited official of the Union, during 
the usual office hours, at the employer's office or other 
mutually convenient place and such official shall be at 
liberty to take extracts therefrom. If for any reason the record 
be not available at the office or other mutually convenient 
place when the official desires to inspect it, the time and 
wages record shall be made available for inspection within 
12 hours, either at the office of the employer or other 
mutually convenient place. 

26.—Interviewing Employees. 
A duly accredited representative of the Union shall, with 

prior notification to the Mine Operations Manager, a 
nominated representative of the employer or other responsi- 
ble Company official of the employer, be permitted to 
inspect the working place of the employee at all reasonable 
times and to interview employees covered by this Agree- 
ment, provided that work is not interfered with and provided 
further that in no case shall such accredited representative, 
without the permission of the employer, interview employ- 
ees during their working hours. 

27.—Grievance Procedure. 
(1) The parties to this Agreement are committed to 

promoting good industrial relations at the workplace, based 
upon goodwill, consultation and discussion. To this end all 
personnel involved shall use their best endeavours to resolve 
problems promptly whilst work continues normally in 
accordance with the following arrangements. 

(2) Where an employee has a matter of concern directly 
connected with employment, the employee shall discuss 
with the Supervisor the nature of the concern. Having done 
so, the following procedures shall apply— 

(a) The matter shall first be discussed and attempted 
to be settled between the employee and his/her 
immediate Supervisor. 

(b) If the matter is not settled, the employee shall then 
discuss the matter with the Departmental Head. At 
such meeting the employee may seek support from 
the Supervisor, a colleague or Union representa- 
tive. If need be, the matter shall then be put in 
writing to the employee's immediate Supervisor 
who shall discuss it further with the employee and 
the Departmental Head. 

(c) If the matter is still not resolved the employee 
shall raise and discuss it with the Mine Manager 
who shall seek the further involvement of the 
employee's immediate Supervisor, the Depart- 
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mental Head and the Union representative, as 
necessary. In addition, the employee may seek 
support from his/her supervisor, a colleague or 
Union representative. 

(d) If the matter remains unresolved, the employee 
shall raise it with the Perth Office of the Union, 
in which case the employee shall be provided with 
telephone facilities. The Union will subsequently 
discuss the matter with the appropriate representa- 
tive(s) of the employer. 

(e) If there is still no resolution of the matter, a senior 
management group shall enter into discussions 
with the relevant Union officials to seek a fair 
settlement of the issue. 

(f) If the matter is still not resolved, it shall be 
submitted to the Western Australian Industrial 
Relations Commission as a dispute for resolution. 

28.—Posting of Agreement and Union Notices. 

The Company shall keep a copy of this Agreement in a 
convenient place in the work area and shall provide a notice 
board for the posting of Union notices. 

Appendix "A" 

Remuneration and Rates of Pay 

(1) Level 

Tradesperson 
Group 6 
Group 5 
Group 4 
Group 3 
Group 2 
Group 1 

Weekly Hourly 
Wage Wage 
Rate Rate 

642.60 
611.40 
580.30 
549.10 
498.50 
447.90 

(2) An employee who in the course of employment may 
be required to use a current "A" Grade Electrical Licence, 
shall be paid an allowance of $13.20 flat per week. 

(3) Apprentices shall be paid per week the following 
percentage of the Group 1 Tradesperson's rate— 

Four Year Term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a Half Year Term 

First six months 
Next year 55 
Following year 75 
Final year 88 
Three Year Term 

First year 
Second year 75 
Third year 88 

Appendix "B" 

Redundancy Agreement 

(1) The terms of the Greenbushes Minesite Redundancy 
Agreement signed by Gwalia Consolidated Ltd, the Metals 
and Engineering Workers' Union—Western Australian 
Branch and others on 20 September 1991 shall form 
Appendix "B" of this Agreement. This Agreement shall 
form the basis of future redundancy agreements. 

(2) In addition to the provisions of the redundancy 
agreement referred to in subclause (1) hereof, the following 
shall apply— 

Discussions Before Terminations— 

(a) Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has been doing to be done by anyone, 
and where the employer has made a definite 
decision that may lead to termination of employ- 
ment, the employer shall hold discussions with the 
employees directly affected and with their union 
or unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a definite 
decision which will invoke the provisions of 
subclause (1) of this clause and shall cover, among 
other things, any reason for the proposed termina- 
tions, measures to avoid or minimise the termina- 
tions and measures to minimise any adverse effect 
of any terminations on the employees concerned. 

Appendix "C" 

Electrical Trades Callout Agreement 

(1) The parties to this Agreement agree that— 

(a) All permanently employed electrical tradesper- 
sons will go on a weekly rotating roster for the 
purpose of responding to electrical callouts. 

(b) While on call, electrical tradespersons will be paid 
$25.00 per day, i.e. $175.00 per week. 

(c) When called out, electrical tradespersons will be 
paid a minimum of three hours' pay per callout at 
whatever rate applies at the time of the callout. 

(d) Electrical tradespersons will be paid a normal 
day's pay, if a normal day is worked, regardless 
of the time of a callout. 

(e) Electrical tradespersons can take home a "kitted 
out" vehicle while on call for the sole purpose of 
only attending callouts. 

(f) Electrical tradespersons shall make all reasonable 
efforts to respond to a callout if on roster, 
however, in cases of family or personal illness, 
accident or emergency, electrical tradespersons 
will endeavour to organise alternative tradesper- 
sons to cover for the period involved. 

(g) Electrical tradespersons shall be supplied with 
appropriate technology, e.g. mobile telephone, 
electronic pager, while on standby roster. 

(2) Paragraphs (b) and (c) of subclause (1) hereof shall 
apply to any contract electrical tradespersons deemed 
necessary to be employed to make up the numbers for a 
reasonably manned roster. 

Signatories to Agreement 

Signed for and on behalf of 
Gwalia Consolidated Ltd 

Signed for and on behalf of 
the Metals and Engineering 
Workers' Union—Western 
Australian Branch 

Dated 22 December 1993 

J. Sharp-Collett 
Dated 8 December 1993 



MASTERS AND DECKHANDS (PASSENGER 
FERRIES, LAUNCHES AND BARGES) 

(FREMANTLE LAUNCH AND TUG COMPANY PTY 
LTD) AWARD 1993 

No. A7 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Fremantle Launch and Tug Company Pty Ltd 
and 

Seamens Union of Australia, Western Australian Branch 
and Merchant Service Guild of Australia, Western 

Australian Branch, Union of Workers. 
No. A 7 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 November 1993. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application by the 
Fremantle Launch and Thg Company Pty Ltd for a new 
award to be known as the Masters and Deckhands 
(Passenger Ferries, Launches and Barges) (Fremantle 
Launch and Dig Company Pty Ltd) Award 1993. 

The respondent unions'. The Seamen's Union of Austra- 
lia (WA Branch) and Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers oppose the 
application. 

The background and circumstances of the present 
application are as follows: 

a. Since 1949 and 1952 respectively the forerunner 
to the present applicant company and unions' have 
been covered by awards, registered industrial 
agreements of this Commission and since approx- 
imately 1987 the applicant and the two respon- 
dents have been covered by negotiated unregis- 
tered agreements. The rates and conditions in 
those agreements have been based upon "the 
going rates and conditions in the maritime 
industry". 

b. The unregistered agreements were, from time to 
time varied by orders of this Commission with 
respect to wage rate increases and the conditions 
applying thereto as a result of State Wage case 
decisions. 

c. The unions' oppose the application because they 
wished federal coverage and commenced proceed- 
ings for a federal award to be extended to the 
applicant's operations. 

d. As a result of the above proceedings, the 
Commission as presently constituted, adjourned 
the proceedings stating: 

"THE SENIOR COMMISSIONER: 
Thank you, Mr Kenner. What I am going to 
do is, I will grant your application for 
adjournment, Mr Boronovskis, but it is a 
conditional grant of adjournment. What I 
intend to do, Mr Kenner, as you have just 
heard me say, is to grant an adjournment for 
not more than 14 days from today's date. If 
during that period of time the commission as 
presently constituted is advised of what I will 
call federal developments then fine. The 
matter will still be relisted forbearing in 14 
days from today's date. If at that time nothing 
has happened federally then I indicate now, 
Mr Kenner, that I intend to proceed with a 
state application. 

(Transcript Page 13—26/08/93) 
On 27th September, 1993, the proceedings 

recommenced before this Commission, however, 
were further adjourned on the following basis: 

"THE SENIOR COMMISSIONER: Mr 
Kenner, I am still of the view that the 
proposal I have put forward, that is that I 

adjourn the matter till the result of the 
restraining order proceedings is known, if 
there is no order restraining the commission 
issued after that hearing but before the full 
bench of the Australian Commission then I 
would simply propose to relist your applica- 
tion for the award and I would expect to issue 
the award hopefully by consent. If not, if the 
award isn't to issue by consent on an interim 
basis then the onus will shift to Mr Boro- 
novskis and Mr Holgate to persuade me that 
the document in its present form shouldn't 
issue, it being the case, as I presently 
understand it, that that document reflects the 
consent to existing rates, wage rates and 

, conditions of employment for the people 
concerned. 

On that basis the matter is adjourned. It 
will be relisted, Mr Kenner, on your request 
by way of telephone immediately after the 
federal restraining proceedings outcome is 
known. Thank you." 

(Transcript Page 31—27/09/93) 
e. On the 20th October, 1993 a Full Bench of the 

Australian Industrial Relations Commission, Dep- 
uty Presidents' Polites and Williams and Commis- 
sioner Laing issued the following decision in 
transcript: 

"POLITES DP: We are in a position to 
announce our decision now. We would thank 
both of the advocates for the clear and 
concise way in which the matter was pre- 
sented to us. Because of the conclusions that 
we have come to, it is not necessary for us 
to consider the jurisdictional issues raised by 
Mr Kenner. We are unanimously of the view 
that an order restraining the Western Austra- 
lian Industrial Relations Commission should 
not be made at this time. In reaching this 
conclusion, we have applied the principles 
set out in the CSOA case reported at volume 
150 of CAR at page 342. 

In particular, we do not believe any 
embarrassment will arise for this commission 
if the Western Australian Industrial Relations 
Commission proceeds to deal with the matter 
before it on the basis enunciated by Senior 
Commissioner Halliwell in exhibit K2. We 
understand this basis to be that if this bench 
refuses to make an order under section 128, 
then either a consent award reflecting exist- 
ing terms and conditions will issue, or in the 
event that there is no consent, the unions will 
be required to show cause why an interim 
award reflecting existing terms and condi- 
tions should not be made. We note in the 
event that there is a change in circumstances, 
a further application can be made, but we 
refuse this application. The Commission will 
adjourn sine die. 

(A.I.R.C. Transcript Page 44) 
f. The application was further heard on the basis 

above stated on 15th November, 1993. The 
unions' submitting in essence that as a federal 
award covered the great majority of this section 
of the maritime industry and because a federal 
award would provide a safety net from which an 
enterprise agreement could be given consideration 
the application should be dismissed or alterna- 
tively referred to the Chief Industrial Commis- 
sioner, pursuant to section 80ZH of the Act for 
reference to the President of the Australian 
Industrial Relations Commission. In respect to 
this latter request, this is not appropriate in the 
circumstances having regard to the decision (op 
cit) of the Full Bench of the Australian Commis- 
sion. 
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Having regard to the extensive history of both 
formal and informal industrial coverage within 
this jurisdiction of the applicant employer and the 
two unions, the fact that the claimed award simply 
reflects generally applicable current conditions of 
employment which are the same or slightly 
superior to the federal conditions. That this fact 
complies with the first award principles of 
applying existing conditions of employment in 
first awards (State Wage Case 72 WAIG 191 @ 
203). 

Finally the clear emphasis of both the National 
and State Wage decisions on individual enterprise 
bargaining rather than broad based industry 
awards, leads to the conclusion that the applica- 
tion for the new award should be granted. 

Appearances: Mr S. Kenner appeared on behalf of the 
Applicant. 

Mr T. Boronovskis appeared on behalf of the Merchant 
Service Guild of Australia, Western Australian Branch, 
Union of Workers. 

Mr D. Summers appeared on behalf of the Seamens Union 
of Australia, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fremantle Launch and Dig Company Pty Ltd 
and 

The Seamen's Union of Australia (WA Branch) and 
Merchant Service Guild of Australia, Western Australian 

Branch, Union of Workers. 
No. A 7 of 1993. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
23 December 1993. 

Award. 
HAVING heard Mr S. Kenner (Of Counsel) on behalf of the 
Applicant and Mr B. Holgate on behalf of the Seamen's 
Union of Australia, West Australian Branch and Mr T. 
Boronovskis on behalf of the Merchant Service Guild of 
Australia, W.A. Branch, Union of Workers, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the following 
Award. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Award shall be known as the "Masters and 

Deckhands (Passenger Ferries, Launches and Barges) 
(Fremantle Launch and Dig Company Pty Ltd) Award 
1993". 

1A.—State Wage Principles. 
It is a condition of this Award that any party seeking to 

vary its terms on or from the 31st day of January, 1992 shall 
not pursue before the Western Australian Industrial Rela- 
tions Commission any variation to such industrial Award 
without due regard for the Principles as stated by the 
Western Australian Industrial Relations Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 

4. Rates of Pay 
5. Hours of Duty 
6. Overtime 
7. Annual Leave 
8. Holidays 
9. Payment of Wages 

10. Meal Times 
11. Casual Employees 
12. Rest Periods 
13. Contract of Service 
14. Sick Leave 
15. Protective Clothing 
16. Uniforms 
17. Training/Relieving Duties 
18. Disabilities Allowance 
19. Long Service Leave 
20. Compassionate Leave 
21. Term 

Schedule of Respondents 

3.—Area and Scope. 
This Award shall apply to Masters and Deckhands 

employed on or about passenger ferries, launches, barges or 
other vessels not otherwise covered by the provisions of an 
award, operated by the respondent 

4.—Rates of Pay. 
The minimum weekly rates of pay to apply to employees 

covered by this Award shall be as follows: 
Per Week 

$ 
(1) Master 490.00 
(2) Adult Deckhand 444.00 
(3) Youths—according to age (percent of 

adult wage per week): 
% 

Less than 18 years of age 65% 
18 to 19 years of age 75% 
19 to 20 years of age 85% 
20 to 21 years of age 100% 

Provided that a 19 year old youth with two or 
more years of experience shall be paid 100% of 
the adult wage. 

5.—Hours of Duty. 
(1) Thirty eight hours shall constitute a week's work to 

be actually worked in accordance with the provisions of this 
Award. 

(2) The ordinary hours of work may be worked in eight 
consecutive hours each day exclusive of meal times and 
shall be worked between 7.30am and 4.00pm Monday to 
Friday inclusive. Where this arrangement is utilised the 
employee shall be entitled to accrued days off in accordance 
with subclause (4) of this clause, or additional annual leave 
in accordance with Clause 7.—Annual Leave of this Award. 

(3) The hours prescribed in subclause (1) of this clause 
shall be exclusive of meal breaks except when employees 
are engaged on board a vessel whilst it is underway or are 
unable to be relieved from duty for a meal break. 

(4) Where an employee is rostered to work eight ordinary 
hours per day Monday to Friday on a regular basis the 
employee shall be entitled to one rostered day off per 
completed four weeks of continuous employment up to a 
maximum of twelve rostered days off in any calendar year. 

The rostered day off shall be taken on a day mutually 
acceptable to the employer and the employee. 

In lieu of this entitlement, the provisions of subclause 
(l)(b) of Clause 7.—Annual Leave of this Award, may 
apply. 

6.—Overtime. 
(1) In consideration for the implementation of the 38 hour 

week overtime shall be payable for work in excess of eight 
hours on any day or 40 in any one week. 



(2) (a) Subject to subclause (1) of this clause overtime 
shall mean and include all time worked in excess or outside 
of the usual hours and unless otherwise provided by this 
clause shall be paid for at the rate of double time. 

(b) Subject to the provisions of subclause (3) and (4) of 
this clause all work performed between 12.00am and 6.00am 
shall be paid for at double time rates. 

(3) An employee required to work on a Saturday shall be 
paid at the rate of double time. Provided that there is a 
minimum payment for four hours. 

(4) All time worked on a Sunday shall be paid for at the 
rate of double time and one half with a minimum payment 
for four hours. 

(5) All time worked on a holiday prescribed in Clause 
8.—Holidays of this Award shall be paid for at the rate of 
double time and one half with a minimum payment for four 
hours. 

(6) Broken time will be counted to the next half hour. 
(7) When an employee is required to return to work after 

leaving the job (and so returns) or is required to report for 
work (and so reports) on a holiday or on a day other than 
an ordinary working day: 

(a) Payment shall be for at least four hours at the 
appropriate rate for each such occasion, but not 
more than once in respect of any period of time. 

(b) A period of one hour for travelling time shall be 
counted as time worked. 

(c) Except in the case of unforeseen circumstances 
arising the employee shall not be required to work 
the full four hours if the job to be performed is 
completed in a shorter period. 

Provided that the provisions of this subclause do not 
apply: 

(i) where overtime is worked in consecutive 
extension of ordinary hours of duty; 

(ii) to any two or more periods of work separated 
only by a meal break if in the aggregate the 
time worked is for three hours or more. 

(8) (a) No employee be required to be continuously on 
duty for more than 18 hours. 

(b) Continuous duty for the purposes of this subclause is 
not broken by: 

(i) Meal time breaks; 
(ii) Breaks given at any time after 12.00pm of not 

more than six hours which include a meal break. 
(c) (i) An employee who has been continuously on duty for 

15 hours or more but less than 18 hours, shall not 
be required for further duty until the employee has 
had a period of nine consecutive hours off duty; 

(ii) An employee who has been continuously on duty 
for 18 hours shall not be required for further duty 
until the employee has had a period of ten 
consecutive hours off duty; 

(iii) Notwithstanding the provisions of subparagraph 
(ii) of this paragraph, if an employee does perform 
duty beyond 19 hours the employee shall be 
entitled to double time rates in addition to any 
ordinary payment for such duty; 

(iv) If an employee continues on duty beyond 18 
continuous hours the employee's hourly rate of 
pay shall not be reduced to a lesser rate than that 
which the employee was already being paid. 

(9) (a) An employee who is required to work continuously 
between 6.00pm and 11.59pm shall be supplied with a meal 
by the employer or be paid for a meal. 

(b) An employee who is required to work continuously 
between 4.00am and 6.00am, shall be supplied with a meal 
by the employer or be paid for a meal. 

The quantum of meal money to be varied in accordance 
with any variations to meal money paid to Waterside 
Workers under the relevant award. 

(10) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

7.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of five 

consecutive weeks' leave with payment of ordinary wages 
together with a loading of IV/i percent of the wage rates 
prescribed in Clause 4.—Rates of Pay of this Award shall 
be allowed to an employee by the employer after a period 
of 12 months' continuous service with such employer. 

(b) Subject to the provisions of Clause 5.—Hours of Duty 
of this Award, for the implementation of the 38 hour week 
an additional two weeks leave will be accumulated and 
taken at the time to be agreed upon between the employer 
and employee, such leave to be paid for at the ordinary 
weekly rate without the addition of a iVji percent loading. 

(2) If any Award holidays falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior 
to the completion of 12 months' continuous service. Where 
leave is granted and taken in accordance with this subclause 
the said employee shall, on retirement, resignation or 
termination, refund to the employer the difference between 
the amount received for wages in respect of the period of 
annual leave and the amount which would be payable by 
reason of proportionate entitlement to leave on termination 
of services. 

(4) (a) Subject to paragraph (b) of this clause, when 
computing the annual leave due under this clause, no 
deduction shall be made from such leave in respect of the 
period that an employee is on annual leave and/or holidays. 
Provided that no deduction shall be made for any approved 
period an employee is absent from duty through sickness, 
with or without pay, unless the absence exceeds three 
calendar months, in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accidents sustained in the course of employment 
shall be not considered breaks in continuity of service, but 
the first six months only of such period shall count as service 
for the purpose of computing annual leave. 

(5) In the event of an employee being employed for 
portion only of a year, the employee shall only be entitled 
to such leave on full pay as is proportionate to the length 
of service during that period with such employer. 

(6) Any employee who resigns or is terminated from the 
service for any cause, other than for serious misconduct, 
shall be entitled to receive payment for any annual leave 
which may have been due up to the time of leaving the 
service. Provided always that if the employee has been 
dismissed for serious misconduct no claim for annual leave 
shall be recognised. Misconduct herein referred to shall not 
affect annual leave or payment therefore accrued prior to the 
misconduct. 

(7) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such 
period for the number of days leave due. Provided that 
nothing herein contained shall deprive the employer of 
his/her right to retain such employees at work during the 
close down period as may be required. 

(8) Ordinary wages for the purposes of subclause (1) of 
this clause shall mean the rate of wage the employee has 
received for the greatest proportion of the calendar month 
prior to taking the leave. 

(9) The leave provided by this clause shall be taken in 
such periods as agreed between the employer and the 
employee. Provided that no period of leave shall be less than 
one week. 
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(10) The provision of this clause shall not apply to casual 
employees. 

8.—Holidays. 
(1) Except as hereinafter provided, each of the following 

days, or the days observed in lieu thereof, shall be allowed 
as a holiday to all employees and be paid for, namely—New 
Year's Day, Australia Day (26th January), Good Friday, 
Easter Saturday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Queen's Birthday, Christmas Day and 
Boxing Day. Provided that in lieu of Queen's Birthday, 
Union Picnic Day may be allowed and paid for as a holiday 
under this Award. 

(2) Whenever one of the holidays specified in subclause 
(1) of this clause falls on an employee's ordinary working 
day and the employee is not required to work on that day, 
they shall be paid for the ordinary hours the employee would 
have worked on that day if it had not been a holiday. 

(3) Payment for holidays shall be in accordance with the 
ordinary hours of work. 

(4) Payment shall not be made for any holiday which 
occurs whilst an employee is off duty owing to leave without 
pay, or sickness, including accidents off duty, excepting 
time for which there is an entitlement to sick pay. 

(5) When an employee is on duty or available for duty on 
the whole of a working day immediately preceding a holiday 
or resumes duty or is available for duty on the whole of the 
working day immediately following a holiday prescribed in 
subclause (1) of this clause there shall be payment for such 
holiday. 

(6) Subject to the provisions of subclause (8) of this 
clause, a casual employee shall not be entitled to payment 
for any holiday referred to in this clause. 

(7) The union shall give the employer not less than 14 
days' notice in writing of the date on which it is intended 
to hold the Union Picnic. 

(8) For all work done by a casual employee on any holiday 
referred to in this clause, two and one half times the ordinary 
rate shall be paid. 

9.—Payment of Wages. 
(1) Employees shall be paid weekly. 
(2) An employee whose employment is terminated shall 

be paid within four office hours from the time of the 
termination of employment. If this period is exceeded, 
payment shall be at ordinary rates from the time of the 
termination of employment until the employee is paid. 

(3) When an employee leaves the employment before the 
usual pay the employee shall, on giving notice of intention 
to leave, be paid full wages on the day the employee leaves. 

10.—Meal Times. 
(1) Whilst engaged for duty on board a vessel the 

recognised meal hours shall be: 
(a) Breakfast—60 minutes between 6.00am and 

10.00am where the employees commence work at 
4.00am or earlier; 

— 30 minutes between 7.30am and 9.30am 
where the employees commence after 
4.00am. Provided that no breakfast will be 
observed where employees commence work 
at 6.30am or later. 

(b) Lunch—any consecutive 30 minutes between 
11.00am and 2.00pm. 

(c) Tea—Any consecutive 60 minutes between 
4.00pm and 6.00pm. 

(d) A further meal break of 30 minutes at 11.59pm. 
(2) An employee who cannot be released for the 

appropriate meal time within the times specified in 
subclause (1) of this clause shall be paid ordinary rate 
additional to any ordinary or overtime rate being paid for 
that day until such time as the employee has knocked off for 
a meal. Provided that this requirement shall not apply where 

the employee agrees to an earlier knock off time as 
compensation. 

(3) For the purpose of this clause the time when a vessel 
is underway or the employee is required to perform duties 
shall be counted as time actually worked. At any other time 
the employer may require an unpaid meal break to be taken 
in accordance with this clause if the employee can be 
relieved from duty for the duration of such meal break. 

11.—Casual Employees. 
(1) A casual employee shall be defined as a person 

engaged for less than one month. 
(2) A casual employee shall be entitled to a loading of 20 

percent in addition to the ordinary rate of wage prescribed 
by this Award. 

12.—Rest Periods. 
A rest period of 15 minutes from the time of ceasing to 

the time of resumption of work shall be allowed each 
morning and each afternoon. These intervals shall be 
counted as time off duty without deduction of pay and shall 
be arranged at a time and in a manner to suit the convenience 
of the employer. Refreshments may be taken by employees 
during each interval. 

13.—Contract of Service. 
(1) Except in the case of a casual employee, whose 

engagement shall be by the hour, the contract of service of 
every employee shall be a fortnightly one terminable on 
either side by a fortnight's notice given on any day or by 
payment on any day of a fortnight's wages in lieu of such 
notice. 

(2) Any employee not attending for duty shall lose pay 
for the actual time of such non-attendance subject to the 
provisions of Clause 14.—Sick Leave of this Award, or such 
absence is on account of holidays to which the employee is 
entitled under the provisions of this Award. 

(3) This clause does not affect the right to dismiss for 
misconduct in which case wages shall be paid up to the time 
of dismissal only. 

(4) The employer may direct an employee to carry out 
such duties and to use such tools and equipment as are 
within the limits of the employee's skill, competence and 
training consistent with the classification structure of this 
Award. 

Any direction issued by the employer shall not be 
inconsistent with the employer's responsibility to provide a 
safe and healthy working environment. 

14.—Sick Leave. 
(1) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health at the 
rate of one-third of a week's pay for each completed month 
of service. Provided that subject to subclause (7) of this 
clause, payment for absence through such ill-health shall be 
limited to one month's pay in each calendar year. 

(2) Payment hereunder may be adjusted at the end of each 
calendar year or at the time the employee leaves the service 
of the employer, in the event of the employee being entitled 
by service subsequent to the sickness of a greater allowance 
than that made at the time the sickness occurred. 

(3) This clause shall not apply when the employee is 
entitled to compensation under the Worker's Compensation 
Act. 

(4) An employee shall not be entitled to receive any wages 
from the employer for any time lost through any accident 
not arising out of or in the course of employment or for any 
accident wherever sustained arising out of the employee's 
wilful default. 

(5) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 
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(6) Notwithstanding the provisions of subclause (5) of this 
clause, an employee, who in any calendar year, has already 
been allowed paid sick leave on one occasion for one day 
only, or less, shall not be entitled to payment for any further 
absence unless the employee produces to the employer a 
medical certificate stating that the employee was unable to 
attend for duty on account of personal ill-health. 

(7) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause up to a maximum of 10 days which has in any year 
not been allowed to any employee by the employer as paid 
sick leave may be claimed by the employee and, subject to 
the conditions herein before prescribed, shall be allowed by 
the employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. 

(8) After 10 continuous years service the employer shall 
pay to an employee on retirement, due to age or ill-health 
or in the case of death to the employee's dependants or estate 
any balance of accumulated sick leave entitlement of which 
the employee has not taken. 

(9) Sick leave accruing under the terms laid out in 
subclause (8) of this clause shall be paid to the employee 
or the employee's estate on death or retirement at the rate 
of pay applicable at the time of accrual of such sick leave. 

(10) The provisions of this clause shall not apply to casual 
employees. 

15.—Protective Clothing. 
(1) The employer shall provide the employee on 

commencement of employment, and thereafter every 12 
months, three pairs of overalls. The employee shall also be 
issued with one pair of safety boots on commencement of 
employment and thereafter such boots shall be issued on the 
basis of fair wear and tear. 

(2) The employer shall also supply free of cost to the 
employee every three years, one winter coat of a type similar 
to that issued to Waterside Workers Federation under the 
relevant award. Furthermore, when necessary the employer 
shall provide one pair of sea boots, one oilskin, one 
southwester, and one pair of gloves for the personal use of 
employees. 

(3) Where the employer provides protective clothing and 
equipment it shall be a condition of employment that the 
employee wears such clothing and uses such equipment as 
required. 

16.—Uniforms. 
(1) Each employee shall be paid a lump sum of $231.27 

each year to cover the cost of uniforms, unless provided with 
uniforms by the employer. 

(2) The employer shall launder free of cost the industrial 
clothing and uniforms issued to employees, or in lieu of the 
above, an allowance of $11.00 to be paid on a weekly basis. 

(3) Where the employee is provided with and is required 
to wear a uniform, it shall be a condition of employment that 
the employee does so, and presents for work in a clean and 
tidy manner. 

17.—Training/Relieving Duty. 
A deckhand who is qualified to operate a vessel may be 

required to do so in a training or relieving capacity for up 
to 20 percent of their hours of duty, and when required to 
do so shall be paid the appropriate master's rate. 

18.—^Disabilities Allowance. 
A general disabilities allowance of $27.00, which 

includes wet work, dirt money, cleaning bilges and hulls, 
"standing by" when rostered overtime is delayed, starting 
and finishing at the bunkering barge and working through 
smoko breaks and meal hours where required shall be paid 
at a flat rate per week. 

19.—Long Service Leave. 
(1) The Long Service Leave provisions published in 

Volume 70 of the Western Australian Industrial Gazette at 
pages 2079 to 2082 inclusive are, mutatis mutandis, hereby 

incorporated in and shall be deemed to be part of this 
agreement. 

(2) In lieu of Clause 3.—Period of Leave of the above 
provisions, the provisions of subclause (3) to (8) of this 
clause shall apply. 

(3) The leave to which an employee shall be entitled or 
deemed to be entitled shall be as provided in this subclause. 

(4) Subject to the provisions of subclauses (7) and (8) of 
this subclause— 

Where an employee has completed at least 10 years' 
service the amount of leave shall be: 

(a) In respect of each period of 10 years' service 
so completed—13 weeks' leave. 

(b) On the termination of the employee's em- 
ployment: 

(i) by death; 
(ii) in any circumstances otherwise than by 

the employer for serious misconduct. 
In respect of the number of years' service 

with the employer completed since the 
employee last became entitled to an amount 
of long service leave, a proportionate amount 
on the basis of 13 weeks for 10 years' service. 

(5) Subject to the provisions of subclause (6) of this 
clause, where an employee has completed at least seven 
years' service but less than 10 years' service since its 
commencement and his/her employment is terminated: 

(i) by death; or 
(ii) in any circumstances, otherwise than by the 

employer for serious misconduct. 
The amount of leave shall be such proportion of 13 

weeks' leave as the number of completed years of such 
service bears to 10 years. 

(6) In the cases to which subclauses (4)(b) and (5) of this 
clause apply the employee shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(7) An employee whose service with an employer 
commenced before 1st October, 1964 and whose service 
would entitle the employee to long service leave under this 
clause shall be entitled to leave calculated on the following 
basis: 

(a) For each completed year of service commencing 
before 1st October, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; 

(b) For each completed year of service commencing 
on or after 1st October, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years's service; and 

(c) for each completed year of service commencing 
on or after 1st October, 1985 an amount of leave 
calculated on the basis of 13 weeks' leave for 10 
years' service. 

Provided that such employee shall not be 
entitled to long service leave until the completed 
years of service entitle the employee to the amount 
of long service leave prescribed in subclause 
(4)(a) of this clause. 

(8) An employee to whom subclauses (4)(b) and (5) of this 
clause apply whose service with an employer commenced 
before 1st October, 1964 shall be entitled to an amount of 
long service leave calculated on the following basis: 

(a) For each completed year of service commencing 
before 1st October, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) For each completed year of service commencing 
on or after 1st October, 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 
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(c) For each completed year of service commencing 
on or after 1st October, 1985 an amount of leave 
calculated on the basis of 13 weeks' leave for 10 
years' service. 

20.—Compassionate Leave. 
(1) An employee, other than a casual employee, shall on 

the death of a spouse, father, mother, brother, sister, child 
or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death to be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with any shift roster or on long service leave, annual 
leave, sick leave, worker's compensation, leave without pay 
or on a public holiday. 

(3) For the purposes of this clause the word "spouse" 
shall include a person who lives with the employee in a 
recognised defacto relationship. 

21.—Term. 
The term of this Award shall be for a period of 12 months 

from the date hereof. 

Schedule of Respondents. 
Fremantle Launch and TUg Company Pty Ltd 
4 Rous Head Road 
NORTH FREMANTLE WA 6159 

PRINTING (COMMUNITY NEWSPAPER GROUP) 
ENTERPRISE BARGAINING AGREEMENT 1993 

NO. AG 65 Of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Printing and Kindred Industries Union, West Australian 
Branch, Industrial Union of Workers, 

and 
Community Newspapers. 

No. AG 65 of 1993. 

Printing (Community Newspaper Group) Enterprise 
Bargaining Agreement 1993. 

COMMISSIONER J.A. NEGUS. 
21 December 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 65 of 1993. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr J. Marshall and Mr W. Grant on behalf of the 
Respondent, the Commission, being satisfied that the 
Agreement complies within the requirements of S.41 and 
S.41 A of the Industrial Relations Act 1979 hereby orders— 

1. That the Printing (Community Newspaper Group) 
Enterprise Bargaining Agreement 1993 as set out 
in the Schedule attached hereto is registered as an 
Industrial Agreement on and from the 8th day of 
December 1993. 

2. Attachments "A", "B" and "C" of the Agree- 
ment are private to the parties and will remain 
sealed on the Commission's file, to be available 

for inspection only with the permission of the 
parties and the Commission. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

1.—Title. 
This consent Agreement shall be referred to as the 

Printing (Community Newspaper Group) (Enterprise Bar- 
gaining) Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Single Bargaining Union 
8. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
9. National Standards 

10. Avoidance of Industrial Disputes 
11. Recognition of Future Manning Requirements 
12. Wage Increases 
13. Not to be Used as a Precedent 
14. Renewal of Agreement 

Attachment "A" 
Attachment "B" 
Attachment "C" 

3.—Application of Agreement. 
This Agreement shall apply at the establishment of 

Community Newspapers in respect of all employees who are 
engaged in any of the occupations, or callings specified in 
the Printing (Community Newspaper Group) Award No. A 
21 of 1989. 

4.—Parties Bound. 
(1) Community Newspaper Group 

120 Roe Street 
NORTHBREDGE WA 6865 

(2) The Printing and Kindred Industries Union 
115 Newcastle Street 
PERTH WA 6000 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after 1 September 1993 
and shall remain in force for a period of two years or subject 
to Section 41 of the Industrial Relations Act until a new 
Agreement is made dealing with enterprise bargaining in 
accordance with the State Wage Case Principles. 

6.—^Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Printing (Community Newspaper 
Group) Award No. A 21 of 1989. Provided that where there 
is any inconsistency this Agreement shall take precedence. 

7.—Single Bargaining Unit. 
In accordance with the State Wage Case Decision of 

January 1992 (72 WAIG 191) a Single Bargaining Unit has 
been established by the above union representing the 
production area of Community Newspapers. 

The Single Bargaining Unit will be the Printing and 
Kindred Industries Union and the Community Newspapers 
Chapel. 

8.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

A consultative committee has been established in the 
form of a single bargaining unit, and in accordance with the 
State Wage Fixing Principles. 
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The consultative committee has reviewed the progress of 
Agreement No. AG 14 of 1992 where it is agreed and the 
parties generally accepted that the work practices have 
changed in the production area during the period covered by 
Agreement No. AG 14 of 1992 to ensure the retention of 
work for production employees and to provide a more 
professional service to advertisers. 

It is also agreed and generally accepted that there has been 
an attrition of staff numbers during the term of the 
Agreement No. AG 14 of 1992 along with the continuation 
of the training program, which has placed greater demands 
on the remaining staff resources to meet deadlines without 
incurring additional costs. 

Consistent with the decision of the January 1992 State 
Wage Case, the following measures, contained in Attach- 
ment "A" hereof, are designed to effect real and demonstra- 
ble gains in productivity, efficiency and flexibility have 
been identified, negotiated and implemented at the com- 
pany's operation. 

9.—^National Standards. 
This Agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in national standards such as standard hours of work, annual 
leave or long service leave. 

10.—Avoidance of Industrial Disputes. 
The parties to this Agreement shall observe the procedure 

under Clause 34.—Disputes of the Printing (Community 
Newspaper Group) Award No. A 21 of 1989 for the 
avoidance of industrial disputes. 

11.—Recognition of Future Manning Requirements. 
There is an awareness by all parties that in recognition of 

competition and market requirements the company must 
maintain an ability to respond quickly and positively to 
market demands and customer requirements. (Flexible 
manning hours are necessary to respond to these market 
pressures.) 

12.—Wage Increases. 
(1) In recognition of the agreement and the potential of 

the agreed changes to increase productivity and efficiency 
the parties have agreed to the following increases in wages 
to be phased in over a two year period as detailed in 
Attachment "B". 

(2) The increases in wages have been agreed to, not on 
the basis of one single issue but rather on the basis that the 
measures agreed to, and detailed in attachment "A" hereof, 
reflect real and demonstrable changes in both attitude and 
the way in which work is performed and changes that are 
facilitating the fuller and more productive utilisation of 
company resources in the future. 

(3) The wage increases as detailed in Attachment "B" 
recognise all work value to the date of signing this 
Agreement and for the introduction of further new technol- 
ogy that is listed in Attachment "C" hereof. 

(4) The wage increases as detailed in Attachment "B" 
have been agreed and the staged payments will be paid on 
the due date with the first payment being made on the first 
pay period commencing on or after 1 September 1993. 

(5) There is a clear recognition by all parties that the wage 
increases provided for by this Agreement are predicated on 
the basis that the parties will continue to address opportuni- 
ties to become more competitive and to respond to 
challenges quickly and efficiently as they occur. 

(6) The wage increases referred to in subclause (1) hereof 
shall not be absorbed into any over award payment, except 
where higher duties payments are no longer relevant because 
of a departmental restructure. 

(7) In accordance with the terms of the January 1992 State 
Wage Case Decision (72 WAIG 191) there shall be no 
further wage increases for the life of this Agreement except 
when consistent with this Agreement and any State Wage 
Case Decision. 

13.—Not to be Used as a Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other section, plant or enterprise. 

14.—Renewal of Agreement 
Consistent with the terms of the Enterprise Bargaining 

Principle it is agreed that prior to any initiatives being taken 
at the enterprise level to renew or replace this Agreement, 
discussions will take place between the parties at the 
industry level at least three months prior to the expiration 
of this Agreement to determine an appropriate course of 
action. 

Dated this 12th day of October, 1993. 
Signed for and on behalf of Witnessed by: 
Community Newspaper Group: 
Mr W.L. Grant ' Mr J. Marshall 
Printing and Kindred Industries 

Union W.A. Branch 
Mr G. Bucknall Mr R. Knox 

THE READYMIX METROPOLITAN CONCRETE 
(ENTERPRISE BARGAINING) CONSENT 

AGREEMENT 1993 
No. AG 87 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Readymix Group 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, W.A. Branch. 
No. AG 87 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 December 1993. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 87 of 1993. 
HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr A. Waddell on behalf of the Respondent, and by consent, 
the Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the attached schedule titled The Readymix 
Metropolitan Concrete (Enterprise Bargaining) Con- 
sent Agreement 1993, signed for me for identification, 
be registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as The Readymix 
Metropolitan Concrete (Enterprise Bargaining) Consent 
Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of the Agreement 
5. Relation to Parent Award 
6. Single Bargaining Unit 
7. Productivity Improvement—General 
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8. Measures to Improve Quality 
9. Measures to Improve Flexibility 

10. Training for Career Development 
11. Wages 
12. Commitments 
13. Maintenance of the Agreement 

Signature of the Parties 

3.—Application and Parties to this Agreement. 
This Agreement shall apply to and be binding upon The 

Readymix Group (the "Company"), the Transport Work- 
ers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, and all persons employed by the 
Company in or in connection with the Metropolitan 
Concrete operations of Perth, Western Australia, who are 
members of or persons eligible to be members of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

4.—Date and Duration of the Agreement. 
(1) This Agreement shall operate from the beginning of 

the first pay period commencing on or after the 22nd 
December, 1993 and shall remain in force for twelve 
calendar months. 

(2) Not later than one month prior to the expiration of the 
Agreement, the parties will confer to assess the progress 
achieved and to discuss replacement or renewal of this 
Agreement. 

(3) The parties to this Agreement shall make application 
to the Commission for its cancellation so that it shall cease 
to operate on and from the 22nd December, 1994 

(4) Clauses 5 to 13 of this Agreement shall cease to 
operate with effect from the pay period ending on or after 
the 22nd December, 1994. 

5.—^Relation to Parent Award. 
This Agreement shall be read in conjunction with the 

Transport Workers' (General) Award No. 10 of 1961. 
Where there is any inconsistency between this Agreement 

and the Transport Workers' (General) Award No. 10 of 
1961, this Agreement shall prevail to the extent of all the 
inconsistency. 

6.—Single Bargaining Unit. 
(1) The employees and organisations of employees 

covered by this Agreement have formed a Single Bargaining 
Unit in respect to the Company's Metropolitan Concrete 
Operations. 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on die terms of this Agreement. 

(3) The Single Bargaining Unit shall be given all relevant 
information to enable effective monitoring of the implemen- 
tation of the measuring and data collection programme. 

7.—^Productivity Improvement—General. 
The provisions of this clause shall apply in conjunction 

with the Quality Assurance standards set down by the 
company and approved by and in conjunction with the 
philosophies and procedures propounded by the company's 
Building in Quality (BiQ) programme. 

(1) The requirement to provide service of excellence to 
customers both external and internal as a prime focus of all 
employee's daily work. 

(2) Collecting and analysing data about the daily 
processes with a view to finding ways to provide greater 
productivity and customer satisfaction. 

(3) Provision of adequate resources and training. 
(4) Extensive utilisation of corrective action teams to 

improve workplace environment and productivity. 
(5) Training of all employees in BiQ principles and 

problem solving tools. 
(6) Extensive identification of opportunities for improve- 

ments. 

8.—Measures to Improve Quality. 
The aim is to improve the quality and efficiency of our 

products and services to enable us to better meet our 
customer's needs. This will be achieved by collecting and 
analysing data to identify improvement opportunities in the 
areas of distribution, plant efficiency and product consis- 
tency. 

Table 1. 
Quality Targets. 

Expected End Result 

1. Reduce late 
deliveries by: 
20% in 6 months; 
30% in 12 months 

2. More loads 
despatched in same 
time period 

3. Delivering concrete from the most cost 
efficient plant 

4. Decrease batching 
cycle time by: 
5% in 6 months: 
10% in 12 months 

5. Reduce plant 
downtime by: 
5% in 6 months; 
10% in 12 months 

6. Redistribute demand 
for concrete away 
from the traditional 
7am-10am 
requirements 

7. Decrease the 
variation in the 
production of 
concrete by: 
5% in 6 months; 
10% in 12 months 

8. Improve consistency 
of concrete by: 
10% in 6 months; 
15% in 12 months 

9. Decrease the 
variation in raw 
material supplies 

10. Decrea.sc the 
variation between 
test cylinders by: 
5% in 6 months; 
10% in 12 months 

Action Required 
"What is Done & How" 

® More description on 
docket 

• Better utilisation 
of tracks o Better negotiated 
spread of work o Improved plant 
efficiency 

• Improved truck cycle 
times 

• Plan how to measure 
current functions and 
improvement 
opportunities 

• Full analysis of cost 
from each plant 

o Improved ergonomics 
in batch room 

e Trucks under plant in 
less time 

• Maintenance of plants 
to improve slowest 
processes 

® Batcher skills 
improved 

® Mix designs tailored 
to plant 
configurations 

« Preventative 
maintenance schedules 
in place 

« Install more 
accessible 
maintenance systems 

® Ensure continuous 
supply of all raw 
materials 

® Analyse current 
demand practices with 
view of customers 
taking more concrete 
in afternoons 

® Tighter controls on 
equipment 

® Move toward 
computerised plants 

® Tighter control on 
raw materials 
suppliers 

® Improved 
batching, slumping 
and testing 
procedures 

® Improved 
communication with 
batcher 

® Increase driver 
awareness of mix 
descriptions on 
dockets 

• Analyse the causes of 
variation in cement, 
admixtures and 
aggregates 

® Closer adherence to 
testing procedures 

1 August 1993—6% late 
deliveries ■ February 1994—4.8% 
late deliveries August 1994—4.2% late 
deliveries 

Plan in place by August 
1994 

Analysis complete by 
1 April 1994 

• August 1993—average 
8 minutes 

• February 1994— 
average 7 minutes and 36 seconds 

® August 1994—average 
7 minutes and 12 
seconds 

August 1993—5 hours 
February 1994—4.75 hours 
August 1994—4.5 hours 

Analysis complete by 
August 1994 

STD Deviation 
August 1993—3.0 MPa February 1994—2.85 MPa 
August 1994—2.70 MPa 

Out of specification 
slumps, (company trucks) 
August 1993—7% 
February 1994—6.3% 
August 1994—6.0% 

Analysis complete by 
August 1994 

August 1993 CoV 3% 
February 1994 CoV = 2.85% 
August 1994 CoV = 2.70% 

9.—Measures to Improve Flexibility. 
(1) In order to improve flexibility the Company aims to 

have employees covered by this Agreement trained and 
accredited in skills which will enable the performance of a 
wide range of tasks as detailed in Clause 10.—Training for 
Career Development of this Agreement. 

(2) Employees agree to carry out a much broader range 
of duties using their skills and competence to its fullest 
extent, subject to employees being fully trained and the 
duties safe, legal and within their skills and competence to 
perform. 

(3) It is recognised in this Agreement that there has been 
a degree of flexibility achieved from the inception of the 



Enterprise Bargaining process and that this will continue and 
increase as outlined above. 

10.—Training for Career Development. 
(1) All skills necessary to produce, dispatch, transport and 

test concrete to customers requirements have been identified 
and documented by the consultative committee. 

(2) A plan has been developed to provide skills training 
to: 

(a) Those existing employees who have been identi- 
fied as requiring improved skills in their current 
operational functions. 

(b) A core of existing employees who have sought to 
increase their current skill level to perform other 
tasks and so provide the flexibility discussed in 
Clause 9.—Measures to Improve Flexibility of 
this Agreement. 

(c) All new employees in all tasks to provide 
flexibility to the company and an improved skill 
base for the employee. 

(3) The skills development program will provide a career 
path by allowing all employees to be trained in a wide range 
of skills associated with: 

(Level 1 & 2) Concrete Batching, Concrete Truck 
Driving and Concrete Tfesting 

before progressing to: 
(Level 3) Batcher-in-charge of a concrete batch 

plant 
to 

(Level 4) Concrete Order Taker 
to 

(Level 5) Concrete Dispatcher 

11.—Wages. 
The following wage increase are payable on the basis that 

all employees covered by this Agreement continue to fully 
participate in and fully support the continuous improvement 
programs as outlined in Clauses 7 to 9 hereof. 

Subject to subclause (1) hereof, the following wage rate 
increases shall be payable: 

(1) 4% effective from the first pay period commenc- 
ing on or after ratification of this Agreement. 

(2) Subject to the attainment of targets the following 
additional payments shall be made: 

l1/2% payable six months from the date of 
ratification. 

A shortfall in the achievement of the quality 
targets may result in a lesser wage increase. This 
will be decided by the Enterprise Bargaining 
Team, taking into consideration effort made to 
achieve the targets and factors outside the control 
of employees. 

(3) Payments under subclause (2) may be paid from 
an earlier date subject to Agreement by the Single 
Bargaining Unit that all targets have been met. 

12.—Commitments. 
(1) The union undertakes that during the period of 

operation of this Agreement there shall be no further wage 
increases sought, or granted, except under the terms of this 
Agreement or in accordance with State Wage Case 
decisions. 

(2) All parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other plant or Enterprise. 

(3) This Agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(4) The parties to this Agreement shall oppose any 
application by other parties to be joined as parties to this 
Agreement. 

13.—Maintenance of the Agreement 
The current Enterprise Bargaining Tfeam will continue to 

meet at least monthly to address any issues arising from this 
Agreement. 

The team will comprise three workplace elected represen- 
tatives and three staff people as nominated by the Company. 

In the event of the Enterprise Bargaining Tfeam failing to 
reach agreement such matters shall then be dealt with 
through the dispute settlement procedures as detailed below: 

(1) The dispute settlement procedure is designed to 
prevent and reduce any disputes which are liable 
to cause stoppages of work and loss of earnings 
and it is agreed between the parties that every 
endeavour will be made to amicably settle any 
dispute which may arise. 

(2) Where any dispute or grievance arises, the 
following procedures shall apply: 
(a) The Company and the union commit them- 

selves to maintain the status quo, not to take 
any industrial action during the course of the 
Disputes Settlement Procedure. 

(b) Any employee and/or their Shop Steward is 
entitled to and shall raise the matter with the 
appropriate Supervisor. 

(c) If the matter remains unresolved, the em- 
ployee and/or their Shop Steward shall 
discuss the matter with the Department Head. 

(3) (a) If the matter remains unresolved, the Shop 
Steward shall be provided with facilities to 
make contact with an Official of the relevant 
union and a meeting shall take place forth- 
with or within 24 hours between the union 
official, employee and his/her Shop Steward 
and the Divisional Manager or his/her repre- 
sentative. 

(b) If the matter still remains unresolved then 
over a period of 48 hours, negotiations will 
continue with the union official, employee 
and/or Shop Steward and Senior Manage- 
ment and other Company representatives for 
the purpose of settling the grievance, dispute 
or claim. 

(4) The union and its members will not take any 
industrial action during the course of the sub- 
clauses (1) to (3) above. Where the union and its 
members believe that the final response by the 
Company, following the exhaustion of all the 
procedures, referred to in subclauses (1) to (3) 
above, is unsatisfactory, they reserve their right to 
take industrial action. 

(5) Nothing in this procedure shall: 
(a) Preclude either party notifying the Western 

Australian Industrial Relations Commission. 
(b) Preclude an employee from refusing to work 

where he/she has reasonable grounds to 
believe that to continue to work would 
expose him/her or any other person to a risk 
of imminent and serious injury or imminent 
and serious harm to his/her health. 

Such employees will accept alternative 
work as directal. 

(6) In the event of an employee being subject to 
disciplinary action for serious and/or wilful 
misconduct, the employer shall notify the relevant 
Shop Steward as soon as possible. 

(7) If any other procedures referred to above do not 
take place in the specified time as a result of the 
failure by one party to comply with its obligations 
under this Procedure, then the other party is 
relieved of its responsibility under this Procedure. 

(8) Notwithstanding the processes allowed for in this 
clause, the parties are committed to resolving the 
dispute within five working days. 

14429-4 



Classification 

Concrete Truck Driver 
up to 13 Tonnes 
Leading Hand Allowance 
Over 3 Under 10 Employees 
10 and Over to 20 
More than 20 

Transport Workers (General) Award 

Current 
Concrete 

Allowance 
Concrete 

Allowance 

$402.50 $409.40 $9.20 

$17.90 $18.60 
$26.70 $27.70 
$33.00 $34.30 

Concrete 
Allowance 

$418.60 $415.60 $9.50 

$18.60 $18.90 
$27.70 $28.10 
$34.30 $34.80 

$425.10 

Authority to Approve Agreement 
Signature of the Parties 

Signed for and on behalf of CSR Limited T/As The 
Readymix Group 

D. Lane David Lane 08 11 93 
Signature Name of person Date 

authorised to sign 
(print) 

Signed by Representative for and on behalf of employees: 
H.E. Stagoll H.E. Stagoll 

Signature Name of person 
authorised to sign 

(print) 
THE COMMON SEAL OF 
Transport Workers' Union, 
Western Australia Branch was 
hereunto affixed in the presence of: 

J.J. O'Connor Secretary 
Signature Title (print) 
P. Aitken Organiser 
Signature Title (print) 

23 11 93 
Date 

J.J. O'Connor 

08 12 93 
Date 

8 12 93 
Date 

UNITED CONSTRUCTION CBH PROJECT (GER- 
ALDTON) ENTERPRISE AGREEMENT 1993 

No. AG81 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

United Construction Pty Ltd 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch. 

No. AG 81 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

23 December 1993. 

HAVING heard Mr K. Dwyer on behalf of United 
Construction Pty Ltd and Mr J. Ferguson on behalf of the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch, and by consent, the Commission being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement as set out in the Schedule, 
attached hereto is hereby registered as an Enter- 
prise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 

for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

WEST AUSTRALIAN NEWSPAPERS CHRISTMAS 
AGREEMENT 1993 
No. AG 82 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

West Australian Newspapers Limited 
and 

The Printing and Kindred Industries Union Western Austra- 
lian Branch, Industrial Union of Workers and Others 

No. AG 82 of 1993. 
West Australian Newspapers Christmas Agreement 1993. 

No. AG 82 of 1993. 

COMMISSIONER J.A. NEGUS. 
11 January 1993. 

Order. 
Registration of an Enterprise Bargaining Industrial Agree- 

ment. 
No. AG 82 of 1993. 

HAVING heard Mr D. Kleemann on behalf of the Applicant, 
Mr G. Bucknall on behalf of the Printing and Kindred 
Industries Union, Western Austrlian Branch, Industrial 
Union of Workers; the Metals and Engineering Workers' 
Union—Western Australian Branch; The Operative Paint- 
ers' and Decorators' Union of Australia, West Australian 
Branch, Union of Workers and The Construction, Mining, 
Energy, Timberyards Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and Mr N Hodgson 
on behalf of the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch), the 
Commission, being satisfied that the claim complies with 
the terms of the General Order of the Commission No. 1752 
of 1991 dated 31 January, 1992, and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Agreement as set out in the Schedule is 
hereby registered as an Enterprise Bargaining Indus- 
trial Agreement which is private to the parties, is sealed 
on the Commission's file and is available for perusal 
only with the permission of the Commission and the 
parties. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 



AWARDS/AGREEMENTS— 
Variation of— 

FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A20 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Australian Poultry Limited and Others. 

No. 1217 of 1993. 
COMMISSIONER C.B. PARKS. 

13 December 1993. 
Order. 

HAVING heard Mr W.J. Johnston on behalf of the 
Applicant and Mr A.C. Tomlinson on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Food Industry (Food Manufacturing or 
Processing) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 19 November 1993, or as 
otherwise specified within the following schedule. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Wages: Delete this clause and insert in 

lieu thereof— 
31.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this Award 
from the first pay period commencing on or after 19 
November 1993, provided that the operative date for 
Kailis & France Pty Ltd of 14 Neil Street, Osbome Park 
shall be the first pay period commencing on or after 17 
July 1993. 

Rate Per 
Week 

$ 
(1) (a) SECTIONS ONE TO FIVE AS 

DEFINED: 
Level 1 (78%) 325.40 
Level 1A (80%) 333.80 
Level 2 (82%) 342.10 
Level 3 (87.4%) 364.60 
Level 4 (92.4%) 385.50 
Level 5 (100%) 417.20 

(b) SECTION SIX AS DEFINED: 
Level 1 318.80 
Level 1A 326.60 
Level 2 331.90 
Level 3 343.10 
Level 4 360.30 
Level 5 396.40 

(2) JUNIOR EMPLOYEES: 
(Percentage of adult rate of 
Level 1) 
Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(3) LEADING HANDS: Per Week 
Extra 

$ 
A Leading Hand in charge of:— 
(a) Less than three other employees 8.90 
(b) Not less than three and not more 

than ten other employees 17.70 
(c) More than ten other employees 25.90 

2. Clause 32.—Definitions: Add after Section Four—Ice 
Cream and Frozen Confectionery Manufacturing, the fol- 
lowing new Sections— 

SECTION FIVE—SEAFOOD PROCESSING 
1. LEVEL 1 
Employees who are recruited into the Company at this 

Level receive induction training and perform routine duties 
either individually or as part of a team under direct 
supervision. Level 1 employees exercise minimal judgement 
or responsibility for the quality of their own work within the 
scope of this Level. 

1:1 Typical Tasks 
Indicative of the tasks an employee at this Level may 

perform are the following:— 
1:1.1 General labouring and cleaning duties. 
1:1.2 Operation of single action equipment. 

1:2 Promotional Criteria 
Employees may be promoted to Level 2 when:— 

1:2.1 They have satisfactorily completed an induction 
program. 

1:2.2 They can competently perform all tasks of a Level 
1 employee. 

1:2.3 They can meet the competency requirements of 
Level 2. 

1:2.4 A position becomes available and they are 
selected to fill that vacancy. 

2. LEVEL 2 
Employees at this Level perform duties in addition to 

those of Level 1 that require extra skills performed to the 
level of their training under routine supervision. 

Employees at this Level:— 
• Work under direct supervision either individually 

or in a team environment. 
• Understand and undertake basic quality control/ 

assurance procedures including the ability to 
recognise bad quality, deviations and faults. 

• Exercise minimal decision making. 
2:1 Typical Tasks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
2:1.1 Operation of automatic machinery. 
2:1.2 Manual setting of semi-automatic equipment. 
2:1.3 Maintenance of basic production records. 
2:1.4 Grading. 
2:1.5 Measuring and testing of materials. 
2:1.6 Pallet jack operating. 
2:1.7 Entering basic data. 

2:2 Promotional Criteria 
Employees may be promoted to Level 3 when:— 

2:2.1 They can competently carry out the tasks of a 
Level 2 employee. 

2:2.2 They have the relevant production certificates or 
have completed and passed an approved equiva- 
lent training program. 

2:2.3 A position becomes available and they are 
selected to fill that vacancy. 

% 
50 162.70 
60 195.24 
70 227.78 
80 260.32 
90 292.86 

100 325.40 
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3. LEVEL 3 
Employees at this Level have attained a production 

certificate or completed equivalent approved training to 
competently fulfil the preceding levels and undertake tasks 
requiring greater skills or responsibility under minimal 
supervision. 

Employees at this Level:— 
• Are responsible for quality of their own work 

subject to routine supervision. 
• Work under routine supervision either individu- 

ally or in a team environment. 
• Exercise discretion within their Level of skills and 

training. 
3:1 Typical Tasks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
3:1.1 Assembling orders and preparing documentation. 
3:1.2 Checking inward or outwards goods and docu- 

mentation. 
3:1.3 Recording shop floor inventory. 
3:1.4 Set-up and adjustment of process equipment. 
3:1.5 Recording of process performance. 
3:1.6 Control and documentation of inventory. 
3:1.7 Assisting with on the job training. 
3:1.8 Communicating variations in process specifica- 

tions. 
3:1.9 Hand filleting. 

3:1.10 Driving fork trucks (to licence standard). 
3:2 Promotional Criteria 
Employees may be promoted to Level 4 when:— 

3:2.1 They can competently carry out the tasks of a 
Level 3 employee. 

3.2.2 They have the relevant production certificates or 
have completed and passed an approved equiva- 
lent training program. 

3:2.3 A position becomes available and they are 
selected to fill that vacancy. 

4. LEVEL 4 
Employees at this Level have attained a production 

certificate or completed equivalent approved training to 
competently fulfil criteria of the preceding Levels and have 
the skill or technical knowledge to assume responsibility for 
work centre output quality and performance. 

Employees at this Level:— 
• Work from instructions and procedures. 
° Assist in the provision of on the job training. 
• Co-ordinate work in a team environment or work 

individually under general supervision. 
• Write and read reports. 

4:1 Typical Tasks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
4:1.1 Co-ordinating team or group activities. 
4:1.2 Control and documentation of inventory. 
4:1.3 Allocation of tasks to other work centre employ- 

ees. 
4:1.4 Maintenance of team discipline. 
4:1.5 Ensuring compliance with Safety regulations. 
4:1.6 Materials handling and storage. 
4:1.7 Specialised technical functions: eg. Retort opera- 

tion. 
4:2 Promotional Criteria 
Employees may be promoted to Level 5 when:— 

4:2.1 They can competently carry out the tasks of a 
Level 4 employee. 

4:2.2 They have the relevant production certificates or 
have completed and passed an approved equiva- 
lent training program. 

4:2.3 A position becomes available and they are 
selected to fulfil that vacancy. 

5. LEVEL 5 
Employees at this Level have completed approved 

courses in the development of supervisory skills. For 
example; TAPE Supervision Certificate or equivalent. 

Employees at this Level may hold a Trade Certificate 
appropriate within the scope of their position and demon- 
strate their ability to exercise the tasks and duties of that 
trade. 

Employees at this Level have completed an appropriate 
Production Certificate or equivalent. 

Employees at this Level:— 
• Understand and apply quality control techniques. 
• Exercise good interpersonal communications 

skills. 
• Exercise discretion within the scope of the grade. 
• Exercise keyboard skills at a Level higher than 

Level 4. 
• Would be expected to organise and control the 

work output of a section. 
• Are able to inspect products and/or materials for 

conformity with established operations standards. 
5:1 Typical Tasks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
5:1.1 Production scheduling. 
5:1.2 Work centre recruiting and induction. 
5:1.3 Allocating staff duties. 
5:1.4 Employee discipline, development and training. 
5:1.5 Production administration. 
5:1.6 Communicating variations in work centre per- 

formance. 
5:1.7 Co-ordinating service support. 
5:1.8 Maintaining quality standards. 
5:1.9 Monitoring work centre productivity. 

5:1.10 Ensuring compliance with Safety regulations. 
5:1.11 Inventory control. 

SECTION SIX—CONFECTIONERY 
MANUFACTURING 

1. LEVEL 1 
Employees who are recruited into the Company at this 

Level perform simple routine duties, work under direct 
supervision and receive detailed instructions. Level 1 
employees exercise minimal judgement and are responsible 
for the quality of their own work within the scope of this 
Level. 

1:1 Typical Tasks 
Indicative of the tasks an employee at this Level may 

perform are the following:— 
1:1.1 Undertaking induction training. 
1:1.2 Routine duties of a manual nature including 

sorting, packing and assembling products. Simple 
automated processes and mechanical aids may be 
used. 

1:1.3 Operation of single action equipment. 
1:1.4 General labouring and cleaning duties. 
1:1.5 Tallying, packing and job completion time infor- 

mation. 
1:1.6 Identifying machine breakdowns. 



1:2 Promotional Criteria 
Employees remain at this Level until such time as they 

have satisfactorily completed an induction program which 
enables them to meet the competency requirements of Level 
1A, a position becomes available, and they are selected to 
fill that vacancy. 

An induction program covers:— 
1:2.1 Basic occupational health and safety. 
1:2.2 First Aid. 
1:2.3 Conditions of Employment. 
1:2.4 Company policies/objectives. 
1:2.5 Plant layout and material location. 
1:2.6 Workplace skills needed to meet the requirements 

of being able to competently perform work within 
the scope of Level 1A. 

2. LEVEL 1A 
Employees at this Level have completed a production 

certificate or equivalent training to enable the employee to 
perform work within the scope of this Level:— 

• Work under direct supervision individually or in 
a team environment. 

• Understand and undertake basic quality control 
and assurance procedures including the ability to 
recognise basic quality deviations and faults. 

• Exercise minimal decision making. 
• Exercise discretion within the level of skill and 

training. 
1A:1 Typical Thsks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
1A:1.1 Undertake training to enable entry to Level 2. 
1A:1.2 May be required to perform any of the duties at 

a lower Level. 
1A:1.3 Assist on the production line of an automatic, 

semi-automatic or single purpose machine in a 
supervised environment. May involve filling of 
feeding the line and packing off the line. 

1 A:1.4 Stock, prepare for storage raw and finished 
products and packaging material. 

1 A: 1.5 Moulding. 
1A:2 Promotional Criteria 
Employees may be promoted to Level 2 when:— 
1 A:2.1 They can competently carry out all tasks of Level 

1A. 
1A:2.2 A position becomes available and they are 

selected to fill the vacancy. 
1A:2.3 The employee has successfully completed a 

production certificate or equivalent training as 
required by the Company at the time to be deemed 
necessary to operate at Level 2. 

3. LEVEL 2 
Employees at this Level perform utility (general hand) 

functions and in so doing, perform work above and beyond 
the skills of an employee at Level 1A and to the level of their 
training:— 

• Work unsupervised either individually or in a 
team environment. 

• Understand and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basic quality deviation and faults. 

• Exercise minimal decision making. 
• Exercise discretion within their Level of skills and 

training. 
2:1 Typical Tasks 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
2:1.1 Undertaking training to enable entry into Level 3. 

2:1.2 May be required to perform any of the duties of 
a lower Level. 

2:1.3 Operating automatic, semi-automatic or single 
purpose machinery. 

2:1.4 Stock, prepare for storage raw and finished 
products and packaging material. 

2:1.5 Moulding. 
2:1.6 Maintaining simple production records. 
2:1.7 Identify machine faults (basic). 
2:1.8 Uses hand trolleys and pallet trucks. 

2:2 Promotional Criteria 
Employees may be promoted to Level 3 when:— 

2:2.1 They can competently carry out all tasks of a 
Level 2 employee. 

2:2.2 A position becomes available and they are 
selected to fill the vacancy. 

2:2.3 They have achieved trade creditations as required 
by the employer. 

4. LEVEL 3 
Employees at this Level have completed a production 

certificate or equivalent training to enable the employees to 
perform work within the scope of this Level. 

Employees at this Level:— 
• Are responsible for the quality of their own work 

subject to routine supervision. 
• Work under routine supervision either individu- 

ally or in a team environment. 
• Exercise discretion within their Level of skills and 

training. 
3:1 Typical Skills 
Indicative of the tasks which an employee at this Level 

may perform are the following:— 
3:1.1 May be required to perform any of the duties of 

a lower Level. 
3:1.2 Receiving, dispatching, distributing, sorting, 

checking, packaging order assembly, document- 
ing and recording of goods, materials and compo- 
nents. 

3:1.3 Basic inventory control in the context of a 
production process. 

3:1.4 Exercising keyboard skills at basic level. 
3:1.5 Carrying out different requirements. 
3:1.6 Undertaking adjustments to machinery. 
3:1.7 Conduct testing. 
3:1.8 Identifying product specification problems. 
3:1.9 Confectionery machine operation. 

3:2 Promotional Criteria 
Employees may be promoted to Level 4 when:— 

3:2.1 They can competently carry out all tasks of a 
Level 3 employee. 

3:2.2 A position becomes available and they are 
selected to fill the vacancy. 

5. LEVEL 4 
Employees at this Level must have worked directly to a 

successful standard with a confectioner for a minimum of 
3 years and have spent at least 90% of this time performing 
the following tasks:— 

4:1.1 May be required to perform any of the duties of 
a lower Level. 

4:1.2 Able to assist in the preparation of high quality 
centres. 

4:1.3 Confectionery making which means the ability to 
successfully operate the following production 
types: chocolate tempering, moulding (solid and 
hollow), enrobing, spinning, high boiled and low 
boiled preparation and packaging plant. 
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4:1.4 Supervise the work of employees. 

4:1.5 To assist in the provision of on the job training in 
conjunction with trainers and trade persons. 

4:2 Promotional Criteria 

Employees may be promoted to Level 5 when:— 

4:2.1 They can competently carry out all tasks of a 
Level 5 employee. 

4:2.2 A position becomes available and they are 
selected to fill that vacancy. 

6. LEVEL 5 

5:1 Typical Skills 

Indicative tasks of the Level 5 employee are as follows:— 

5:1.1 May be required to perform any of the duties of 
a lower Level. 

5:1.2 Able to develop high quality formulations and the 
production of first off samples and to develop new 
product manufacturing and quality control sys- 
tems and to execute feasibility studies. 

5:1.3 Basic production scheduling and materials han- 
dling within the scope of the process or directly 
related functions with new materials/finished 
goods location in conjunction with technicians. 

5:1.4 To provide accurate production input and output 
at the necessary quality level and facilitate 
accurate costing accounting management infor- 
mation requirements. 

5:1.5 Exercise advanced skills in chocolate tempering, 
centre formulations, high boiled, low boiled, 
enrobing, moulding (solid and hollow), wrapping 
and packaging. 

5:1.6 Exercise advanced keyboard skill as it relates to 
confectionery manufacturing production systems. 

5:1.7 Instruct employees at all other skill Levels. 

5:1.8 Adjust equipment to meet quality assurance and 
process requirements of the production program. 

Employees at this Level must have the following:— 

• A trade certificate appropriate within the scope of 
their position and demonstrated the ability to 
exercise the skills and duties of that trade, or; 

• A minimum of five years work experience with a 
recognised confectionery manufacturing works as 
a confectioner, or; 

• A European certificate of accreditation, or; 

• A skills level which will enable achievement of 
Quality Assurance Certifications, research and 
development grants and other special accredita- 
tions. 

Employees at this Level:— 

• Understand and apply quality control techniques. 

• Exercise good interpersonal communication 
skills. 

• Exercise discretion with the scope of the grade. 

IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A 43 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore (Goldsworthy) Ltd 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
No. 1438 of 1993. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award 1981. 

No. A 43 of 1981. 
COMMISSIONER J.F. GREGOR. 

17 December 1993. 
Order. 

HAVING heard Mr M. Wheeler on behalf of the Applicant 
and Mr D. Mclntyre on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 30th 
day of November 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule 
PART II 

1. Clause 3.—Shift Work and Shift Rosters: 
A. Delete subparagraph (ii) of paragraph (c) of 

subclause (1) of this clause and insert in lieu 
thereof the following: 
(ii) No crew member shall be paid less than 16 

ordinary shifts in any 28 day cycle during the 
changeover to the next roster or during the 
first 28 days after the changeover, providing 
they are ready, willing and available to work 
in accordance with the roster. 

B. Delete paragraph (e) of subclause (3) of this 
clause. 

C. Delete subparagraph (i) of paragraph (b) of 
subclause (6) of this clause and insert in lieu 
thereof the following: 

(i) Crew members designated as holiday relief 
shall be given seven days notice of the roster 
line on which they will be relieving. All relief 
roster lines shall consist of four shifts. 

D. Delete subparagraph (iv) of paragraph (b) of 
subclause (6) of this clause and insert in lieu 
thereof the following: 
(iv) A holiday relief crew member may, as long 

as they are not required to follow a full line 
of relief, be utilised to cover any notified 
period of absence of any crew member but 
only upon being given 24 hours notice, and 
will be rostered for a total of four shifts for 
that week. 

E. Delete subparagraph (i) of paragraph (c) of 
subclause (6) of this clause and insert in lieu 
thereof the following: 

(i) A crew member who is rostered to relieve a 
full line, where less than seven days notice 



is given. A roster line will not consist of more 
than four shifts. 

F. Delete paragraph (a) of subclause (7) of this clause 
and insert in lieu thereof the following: 
(a) Any crew member may be brought ahead no 

more than two hours from their rostered start 
time (provided there has been a 12 hour 
break). 

Such time shall be paid at an additional 
half overtime rate extra, but shall be one and 
a quarter the overtime rate extra on Satur- 
days, Sundays, Public Holidays and overtime 
shifts. 

G. Delete paragraph (b) of subclause (7) of this clause 
and insert in lieu thereof the following: 
(b) One hour's notice, or such a period of time 

as agreed upon by the employee and em- 
ployer shall be given in the event of being 
brought forward, except where an employee 
is brought forward for clearance of sections 
for trackwork. In this case employees shall 
be given 12 hours notice. 

H. Delete paragraph (d) of subclause (7) of this clause 
and insert in lieu thereof the following: 
(d) Any crew member who has been brought 

forward on two consecutive occasions may 
refuse subsequent brought forwards and shall 
suffer no penalties but report for work at their 
rostered starting time. 

I. Delete paragraph (f) of subclause (7) of this clause 
and insert in lieu thereof the following: 

(f) The normal work of a crew member will be 
expected to be carried out during a brought 
forward. A brought forward will not be used 
for the purpose of brake testing or shunting. 

2. Clause 4.—Hours: Delete subclauses (1) and (2) of this 
clause and insert in lieu thereof the following: 

(1) Employees are required to work forty eight shifts 
per cycle of the main roster, except in cases of 
relief where the employee will be covering a full 
line of relief, and shall be worked in shifts of 
twelve hours, as designated by the roster. 

(2) Additional Hours 
(a) Due to exceptional circumstances (ie beyond 

the control of the Company) an employee 
who is unable to return to his/her home depot 
and remains on duty in excess of twelve and 
three quarter hours for the shift shall be paid 
at the applicable rate specified for the 
employee's classification and is inclusive of 
an hourly rate calculated at the appropriate 
overtime rate, proportional meal break, shift 
penalty and disability allowance. 
The rates applicable are: 

Rate per Hour 
Level 5 $34.85 
Level 4 $28.70 
Level 3 $23.85 
Level 2 $19.32 
Level 1 $13.82 

(b) An employee who accepts to work a volun- 
tary overtime shift shall be paid at the 
applicable rate for the employee's classifica- 
tion and is inclusive of all payments due to 
that employee under this award. 
The rates applicable are: 

1 
Level 5 
Level 4 
Level 3 
Level 2 
Level 1 

3. Clause 5.—Remuneration: Delete this clause and insert 
in lieu thereof the following: 

5.—Remuneration. 
The annual income involves calculating an em- 

ployee's earnings over a full 12 months operational 
working of the roster. The rate covers all payments for 
the performance of all duties for the appropriate jobs 
on the roster and includes all disability payments, shift 
penalties, overtime, crib breaks and appropriate award 
payments including the clearance of all leave entitle- 
ments and then paying a proportionate fixed amount 
each fortnight. 

State Wage Case Decisions of the West Australian 
Industrial Relations Commission will be applied to the 
base salary (ie excluding crib and transport allow- 
ances), but shall exclude the District Allowance unless 
otherwise directly addressed in General Orders. 

With respect to the Wage Employees Provident 
Fund, the current method of calculation of contribu- 
tions will remain unchanged. That is the five per cent 
"Provident contribution" is an amount equal to five 
per cent of the weekly award rate, as specified for the 
appropriate level in Part I Clause 30.—Wages of this 
award. The "award contribution" of three per cent is 
based on the appropriate level in Part I Clause 
30.—Wages of this award. If Insurance and Superannu- 
ation Commission guidelines change, the matter would 
have to be referred to the Tmstees before any alteration 
to the fund rules occur. 

The annual salary applicable to each level is as 
follows: 

Annual Income 

Locomotive Driver 
Level 5 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Locomotive Driver 
Level 4 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Trainee Driver 
Level 3 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Trainee Driver 

66,763.92 
320.98 

4,202.25 
2,241.20 

73,207.37 
2,815.67 

351.96 

54,078.78 
259.99 

4,202.25 
2,241.20 

60,522.23 
2,327.78 

290.97 

44,064.19 
211.85 

4,202.25 
2,241.20 

50,507.64 
1,942.60 

242.83 

Rate per V/O Shift 
S418.31 

Level 2 Base Salary 
Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Trainee Driver 
Level 1 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

23,367.37 
112.34 

4,202.25 
2,241.20 

29,810.82 
1,146.57 

143.32 
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4. Clause 7.—Definitions: Delete this clause and insert in 
lieu thereof the following: 

7.—Definitions. 
"Crew"—A "crew" shall be two employees 

rostered together for the purpose of performing 
Railroad Operations duties. 

"Home Depot"—Rail crews shall have a sign on 
point, such sign on point to be known as their Home 
Depot. 

"Fortnight"—means the two weekly pay periods. 
"One rostered day off—means twenty four hours 

from the completion of the previous shift as per the 
roster. 

"Two rostered days off"—means forty eight hours 
from the completion of the previous shift as per the 
roster. 

"Three or more rostered days off"—means a 
minimum of seventy two hours as per the roster. 

Locomotive Driver Level 5—A person at this level 
is fully competent to perform all duties as a driver. 

Locomotive Driver Level 4—A person at this level 
shall be qualified to perform all duties of a driver. 

Trainee Driver Level 3—A person at this level shall 
perform all duties of level 2, whilst undertaking driver 
tuition. 

Trainee Driver Level 2—A person at this level shall 
be qualified to work as the second person on mainline 
and perform all other relevant duties as listed in the job 
description. 

Trainee Driver Level 1—A person at this level will 
work as the third person, undertaking basic training in 
Railroad Operations, Functions, Safeworking and Pro- 
cedures. 

"Roster Relief"—A full line of relief shall consist 
of no more than four days. 

"The Roster" means the main roster for those 
periods showing a daily ' 'time on" and which indicates 
days off in a permanent situation, but does not include 
the Relief Roster. 

"Relief Roster" means a roster to provide relief for 
annual leave, sickness and other absences for those on 
the Roster. Crews on the Relief Roster when not 
engaged on relief duties will be utilised as required and 
will share the available work with crew on the Roster. 

5. Clause 8.—General Conditions: Delete this clause and 
insert in lieu thereof the following: 

8.—General Conditions. 
(1) There will be no time worked past 12 hours in any 

shift excepting railing from Nimingarra and in 
exceptional circumstances (ie beyond the control 
of the Company). Locomotive crews must be 
returned to the Boodarie depot by the end of each 
shift. 

(2) An employee not attending for work shall except 
as otherwise provided, lose payment for the actual 
time of such non attendance. 

6. Clause 9.—Overtime: 
A. Delete paragraph (a) of subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) (a) Subject to the provisions of paragraph (b) of 

this subclause all time worked in excess of 
twelve and three quarter hours (ie circum- 
stances beyond the control of the Company), 
or on a shift other than a rostered shift, shall 
be paid for at the overtime hourly rate or in 
the case of an additional shift, at the 
voluntary overtime shift rate. 

B. Delete subclause (3) of this clause and insert in 
lieu thereof the following: 
(3) The following conditions apply with respect 

to the working of voluntary overtime shifts— 
(a) Voluntary overtime shifts will only be 

offered to a locomotive crew member 
who is on a rostered block of more than 
two days off (as defined) and then the 
locomotive crew member can only be 
offered one voluntary overtime shift in 
that block, provided the roster shows a 
block of three days or more. 

If there are to be any exceptions to the 
arrangement contained above, it will 
only be after reaching agreement with 
the local Construction, Mining, Energy, 
Timberyards, Sawmills and Woodwork- 
ers Union of Australia (CMETSWU) 
Committee. This will be done as 
promptly as possible according to the 
circumstances prevailing at the time. 

(b) The onus to notify of availability to 
work an overtime shift is on the em- 
ployee, and they must give 48 hours' 
prior notice of such availability. 

(c) (i) Employees who elect to work an 
overtime shift must do so on a crew 
basis. 

(ii) Where a member of a crew which 
has signified their availability to 
work an overtime shift is unable to 
work because of a bona fide sick- 
ness or other good and sufficient 
reason the Company may, if time 
permits, cancel the offer of over- 
time by giving 24 hours' notice to 
obtain a replacement for the absent 
crew member the remaining crew 
member shall be paid for four 
hours at the overtime rate. 

(iii) Liberty is reserved to apply to 
amend this provision in the event 
of the provision not working to the 
satisfaction of either party. 

C. Delete subclauses (4), (5), (6) and (7) of this 
clause and insert in lieu thereof the following: 
(4) An employee who has not had at least twelve 

consecutive hours off duty, after the termina- 
tion of work on any day, shall not commence 
their ordinary hours of work on the next day, 
until they have had twelve consecutive hours 
off duty. 

(5) Where an employee is given twelve consecu- 
tive hours off duty, pursuant to subclause (4) 
any ordinary hours of work falling during 
that period, shall be deemed to be time 
worked at ordinary rates, except where this 
is brought about due to a quick turnaround on 
an agreed roster in which case the employee 
will report for duty after having taken twelve 
consecutive hours off duty and payment for 
that day will commence at the sign on time. 

7. Clause 12.—Annual Leave: Delete this clause and 
insert in lieu thereof the following: 

12.—Annual Leave. 
(1) Employees will be allocated an additional seven 

rostered shifts of leave per annum (or pro rata as 
applicable) in lieu of: 
(a) Public Holidays falling on a rostered day off. 
(b) Work in excess of five Public Holidays. 
(c) Public Holidays that may fall during a period 

of annual leave. 
(d) Working on the 20th shift. 
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(2) Leave allocated under subclause (1) of this clause 
may be taken in conjunction with annual leave or 
where mutually agreed as single days of leave. 

(3) When proceeding on annual leave, an employee 
entitled to payment in accordance with subclause 
(1) of this clause, shall be paid an amount equal 
to the rostered shift amount payable had the 
employee been at work, for each shift of leave 
taken. 

8. Clause 13.—Long Service Leave: Delete this clause 
and insert in lieu thereof the following: 

13.—Long Service Leave. 
An employee who proceeds on long service leave 

shall be paid for the period of the leave, an amount 
equivalent to four rostered shifts on the rail roster, at 
the appropriate classification rate, for each week of 
leave taken. 

LESLIE SALT COMPANY AWARD 1982 
No. A 31 of 1982 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

No. 631 of 1986. 
Between: 

Leslie Salt Company 
Applicant. 

and 
Electrical Trades Union of Workers of Australia (Western 
Australian Branch), Perth Amalgamated Metal Workers and 

Shipwrights Union of Western Australia The Australian 
Workers' Union, West Australian Branch, Industrial Union 

of Workers. 
Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie and with him Mr H.G. 
Ritchie on behalf of the applicant and Mr R. Dalrymple and 
Mr N. Cinquina on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby 
orders— 

That the Leslie Salt Company Award, 1982, Award 
No.l of 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 16th of July 1986 for a period 
of two years. 

Dated at Perth this 10th day of October, 1986. 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 

Schedule B. 
1. Clause 7.—Temporary Workers: 

(a) Delete existing subclause (1) and insert in lieu— 
(1) The employer may by agreement with the 

relevant union representative employ work- 
ers as temporary workers provided that such 
period of employment shall be in excess of 
four weeks but shall not exceed four months. 

(b) Delete subclause (2)(a) and re-number (2)(b) as 
(2). 

2. Clause 10.—Overtime: 
(a) Subclause (2)(b)(i): Delete ten hours and insert 

twelve hours. 

Insert at end of subclause "such time off shall 
be inclusive of travelling time." 

(b) Subclauses (2)(b)(ii), (iii), (iv), (v) and (2)(c) 
delete ten hours wherever occurring and insert 
twelve hours. 

(c) Subclause (2)(d): Delete and insert in lieu— 
(d) Where a shift is worked by arrangement 

between the workers themselves and a 
worker does not have a break of at least 
twelve consecutive hours' break no penalty 
shall accrue. 

(d) Subclause (2)(h) delete $5 twice occurring and 
insert $10 in lieu— 
(e) New subclause— 

Insert new subclause (2)(k) in the follow- 
ing terms— 
(k) Employees engaged on twelve hour 

shifts shall be paid travelling time in 
excess of the shift period calculated at 
one hour per shift for residents of South 
Hedland and half an hour per shift for 
residents of Port Hedland. 

Such time shall be paid at ordinary 
time rates. 

3. Clause 11.—Shift Work: 
(a) Delete subclause (5) and insert— 

(5) A worker shall, in addition to his ordinary 
rate be paid $1.39 per hour for all time 
worked on afternoon shift to a maximum of 
nine hours per shift. 

(b) Delete subclauses (6)(a) and (b) and-replace with 
a new (a)— 

(a) When shiploading on afternoon shift is 
finished and workers leave for home after 
0100 hours they shall re-commence work at 
1800 hours the same day without loss of pay. 

(c) Renumber subclause (6)(c) to (b). 
4. Clause 16.—Annual Leave— 

Subclause (l)(c): Delete 20%—Insert 25%. 
Subclause (6)(b)(iv): Delete 20^Insert 25%. 

5. Clause 17.—Long Service Leave— 
Subclause 4.—Payment for Period of Leave: Delete 

17 1/2% and insert 20%. 
6. Schedule (l)(6)(b): Delete 17 1/2% and insert 20%. 
7. Clause 18.—Sick Leave: Delete subclause (5)(a) and 

insert in lieu— 
(a) Insured Event Benefits Payable 

$ 
(i) Accidental death 50,000.00 
(ii) Loss of 2 limbs or 2 

eyes or an eye and a 
limb 25,000.00 

(iii) Loss of 1 eye or limb 12,500.00 
(iv) Loss of thumb and 

index finger 2,500.00 
(v) Temporary total disa- The wages speci- 

blement as a result of fied in Clauses 21 
accident 22 and 23 to be 

incorporated 
(vi) In the event of tem- 

porary partial disa- 
blement of a worker 
as a result of an acci- 
dent necessitating re- 
classification to a 
lower classification $50.00 per week 

(vii) Temporary total disa- The wages speci- 
blement disablement fied in Clauses 21, 
arising from illness 22 and 23 to be 

incorporated 



8. Clause 22.—District and Site Allowance: Subclause 
(1)—Delete $20 and insert $28.70. 

9. Clause 23.—Service Pay: Delete subclause (1) and 
insert in lieu thereof— 

(1) Subject to the provisions of this clause each 
worker shall, in addition to payments otherwise 
due to him under this award, be paid service pay 
as follows: 

Per Week 
$ 

After 6 months continuous service 19.10 
After 12 months continuous service 23.80 
After 18 months continuous service 27.40 
After 24 months continuous service 32.10 
After 36 months continuous service 35.60 
After 48 months continuous service 37.90 
After 60 months continuous service 40.10 
After 72 months continuous service 42.70 
After 84 months continuous service 46.70 

10. Clause 24.—Special Rates and Provisions: Delete 
subclause (10)(a) and insert in lieu thereof: 

(а) The employer shall provide each employee with 
3 sets of work clothes at the commencement of 
each year of service. Each set of clothes to 
comprise—a shift and pair of shorts or trousers. 
Should overalls be preferred, one set of overalls 
shall be classified as one set of work clothes. Plus 
one jacket each two years. 

11. Clause 33.—Utilization of Contractors: Delete sub- 
clause (2)(a) and insert in lieu: 

(2) (a) The employer will not retain the services of 
any contractor to perform the work which 
would otherwise be performed by workers 
covered by this Award, until discussions are 
held with the relevant unions. 

The employer shall give at least 48 hours 
notice to the union representative except in 
special circumstances. 

12. Clause 34.—Apprentices: Insert a new subclause (6) 
and renumber following subclauses accordingly: 

(б) (a) Any apprentice, during the first two years of 
training, will not work in excess of the 
ordinary hours. 

(b) The Company, through its supervisors, will 
be totally responsible for on the job training 
in co-ordination with Technical School 
Training in accordance with the specific 
syllabus of any apprentice. 

(c) In the period of training an apprentice there 
will be a three monthly review of all 
apprentices by the Company together with 
the union representative. 

PRINTING (COUNTRY) AWARD 
No. 9 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers 

and 
The Printing and Allied Trades Employers Association of 

Western Australia (Union of Employers). 
No. 1422 of 1992. 

Printing (Country) Award 
No. 9 of 1969. 

COMMISSIONER J.A. NEGUS. 
20 December 1993. 

Reasons for Decision. 
This application was filed on 10 November 1992 and the 
parties were heard at first instance on 10 March 1993. The 
matter proceeded by consent and the parties explained to the 
Commission their simple, joint purpose. They sought to 
make a number of minor amendments to the Printing 
(Country) Award so as to 'consolidate' the document and 
maintain it as a mirror of the Federal Graphic Arts Award. 

The co-operative practice in this industry has been aimed 
at providing common conditions of employment for employ- 
ees in the printing trade right across the State. The positive 
outcome for employers is the creation of a 'level playing 
field' for tendering purposes in a what is a highly 
competitive industry. The Printing (Country) Award pro- 
vides common rule coverage within its defined area and the 
Graphic Arts Award is maintained in the Perth metropolitan 
area. 

There are some practical problems and time delays 
involved in the roping in of new enterprises to the Federal 
award so the parties have jointly sought to extend the scope 
of the instant award to encompass the metropolitan region. 
They are frank and overt in their shared aim of ensuring that 
every printery is either covered by common rule in the State 
award or by being a named party to the Federal award. To 
the employers, there can be little of concern because of the 
pains taken by the parties to maintain the two awards as 
identical to all intents and purposes. 

The applicant Union complied with all directions and 
instructions of the Commission in relation to advertising and 
service of documents but on the day listed for hearing, the 
Commission became aware that the Section 50 parties had 
not been formally notified of the proceedings. The applica- 
tion was adjourned to rectify the oversight and reconvened 
on 7 May 1993 because Mr Uphill advised that he wished 
to make submissions on behalf of the Chamber of 
Commerce and Industry. 

Mr Bucknall objected strongly to the Chamber being 
heard in the proceedings and there was some strength in his 
argument. He reported that despite all of the advertising and 
notifications and his own direct contacts with Mr Uphill, 
there had been no indication from the Chamber of any 
interest in or objection to the application. At this late stage 
it seemed unreasonable to allow objections to be expressed 
by an organisation which had not itself complied with the 
regulations by setting out its grounds of objection in 
advance. 

Mr Uphill was permitted to make submissions on the 
basis of his assurance that he wished only to draw attention 
to the normal concerns of $.50 parties, namely compliance 
with the Principles and the Act. He went on to draw specific 
attention to 8.29A(2)(a)(ii) which refers to the service of an 
application of this nature upon:— 

"...(ii) such organizations, associations and employers as 
the Commission may direct being, in the case of 
employers, such employers as constitute, in the 
opinion of the Commission, a sufficient number 
of employers who are reasonably representative of 



the employers who would be bound by the 
proposed award or the award as proposed to be 
varied, as the case may be; ..." 

It appeared that the metropolitan employers, who would 
indeed be affected by the extension of the scope of the 
Printing (Country) Award, had not been among those served 
with copies of the application. 

The matter was discussed at some length and in due 
course, on 12 May 1993, Mr Bucknall was advised by letter 
that despite it being highly likely that the applicant had 
already fulfilled its obligations, he was required to serve the 
application upon a representative sample of employers, 
potentially respondent to the amended award, located in the 
metropolitan area. This would put the issue beyond doubt. 

On 28 June 1993, Mr Bucknall advised the Commission 
of the companies which had now been served. On 2 
September, the Associate to the Commission made a list of 
those companies available to Mr Uphill. She attempted on 
15 October and on 26 November to ascertain whether the 
Chamber had continuing concerns or if perhaps the consent 
order might now issue without further court hearing. Mr 
Uphill at length indicated that he wished to make further 
submissions. 

The hearing was resumed on 8 December and Mr Uphill, 
who had not indicated any concerns to Mr Bucknall despite 
having been aware of the facts since 2 September, now 
complained that most of the companies served by the 
applicant were already named parties to the Federal Graphic 
Arts Award. Thus in his view there was not yet compliance 
with the requirements of S.29A(2)(a)(ii) of the Act. 

I indicated to the parties that, in my view, that section of 
the Act does not require this Commission to search the 
records of the Australian Commission. I am indeed satisfied 
that a sufficient number of employers who are reasonably 
representative of the employers who would be bound by the 
award as proposed to be varied have been served with the 
application. They have had ample opportunity to raise 
objections to the application and neither they nor the major 
employer organisations have raised any matters going to the 
substance or merit of the application. The orders, as sought 
by consent, will now issue, some thirteen months after the 
original application was filed. 

Appearances: Mr G. Bucknall appeared on behalf of the 
Applicant. 

Mr G. Lenz appeared on behalf of the Respondent. 
Mr J. Uphill appeared on behalf of the Chamber of 

Commerce and Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Printing and Kindred Industries Union, Western Australian 

Branch, Industrial Union of Workers 
and 

The Printing and Allied Trades Employers Association of 
Western Australia (Union of Employers). 

No. 1422 of 1992. 
Printing (Country) Award 

No. 9 of 1969. 
COMMISSIONER J.A. NEGUS. 

20 December 1993. 
Order, 

HAVING heard Mr G. Bucknall on behalf of the Applicant 
and Mr G. Lenz on behalf of the Resp>ondent, and by 
consent, the Commission, being satisfied that the claim 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Country) Award be varied in 
accordance with the following Schedule and that such 

variation shall have effect from the beginning of the 
first pay pjeriod commencing on or after the 8th day of 
December 1993. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

the following: 
1.—Title. 

This Award shall be known as the Printing Award, 
as varied and consolidated, and replaces Award No. 12 
of 1960 as varied. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scopie 
4. Tbrm 
5. Area 
6. Trade Union Training Leave 
7. Contracting Out of the Award Prohibited 
8. Terms of Employment 

8A. Introduction of Change 
8B. Redundancy 

9. Aged and Infirm Employees 
10. Casual Employees 
11. Rate of Wages 
12. Stand By for Work 
13. Call Back 
14. Employees Missing Usual Conveyance 
15. Rest Interval for Females 
16. Meal Period 
17. Part Time Employees 
18. Payment of Wages and Pay Day 
19. Hours of Work 
20. Shift Work 

20A. Implementation of Shorter Hours 
21. Overtime 
22. Public Holidays 
23. Annual Leave 
24. Sick Leave 
25. Bereavement Leave 
26. Maternity Leave 

26A. Adoption Leave 
27. Jury Service 
28. Production of Drawings 
29. Proof Reading 
30. Letterpress and Lithographic Printing Conditions 
31. Glueing Machines 
32. Restrictions on Taking Work Off an Employer's 

Premises 
33. Letting and Hiring of Premises or Plant 
34. Mixed Functions 
35. Limitation of Employment of Juniors 
36. Apprentices 

36A. Adult Apprentices 
37. Health Notices 
38. Health Provisions 
39. Change Rooms and Dressing Time 
40. Protection of Clothing 
41. Employer to Provide Facilities 
42. Bronzing or Dusting-Off 
43. First-Aid Chest 
44. First-Aid Attendant 
45. Guillotine Machine Work 
46. Platen Machines Used for Carton Cutting 
47. Time and Wages Records 
48. Right of Entry 
49. Union Delegate 
50. Board of Reference 
51. Settlement of Disputes 
52. Posting of Award and Union Notices 
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53. Interpretation of Award 
54. Production 
55. Long Service Leave 

Schedule A.—Respondents 
Schedule B.—Named Union Party 
Schedule C.—Guidelines—Maximum Plant Ca- 

pacity Utilisation/Continuous Ma- 
chine Operation 

Schedule D.—Small Offset Traineeship 
3. Clause 2k.—State Wage Principles 1989: Delete this 

clause. 
4. Clause 5.—Area: Delete this clause and insert in lieu 

thereof the following: 
5.—Area. 

This Award shall operate over the whole of the State 
of Western Australia. 

5. Clause 6.—Union Membership—Deleted: Delete this 
clause 

6. Clause 11.—Base Rate of Wage: Delete this clause and 
insert in lieu thereof the following: 

11.—Rate of Wages. 
An adult employee's minimum award rate of wage 

is inclusive of the base rate of wage set out in Table 
"A" hereof and the supplementary payment set out in 
Part 11—Supplementary Payments of this clause, 
operative from the beginning of the first pay period on 
or after 31 October 1991. 

Part I—Base Rate of Wage. 
Table "A". 

Group Level Base Rate 
$ 

309.20 
322.40 
328.50 
332.50 
338.90 
344.30 
337.00 
344.30 
350.60 
381.70 
376.80 
390.80 

Part II—Supplementary Payments. 
The supplementary payments set out in Table "B" 

below will be absorbed into any existing overaward 
payment and shall not form the basis for an increase 
in actual rates of pay where rates are higher than the 
adult employee's award rate of pay inclusive of the 
"base rate" of pay set out in Table "A" of Clause 
11.—Rate of Wages of this Award and the "Supple- 
mentary Payment" set out in the table hereof. 

Table "B". 
Group Level Supplementary 

Payment 

whatsoever) which the employee would receive in 
excess of the "base rate" of pay set out in Table "A" 
of Part I—Base Rate of Wage, of this clause. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowance, fares 
and travelling time allowance and any other ancillary 
payment of like nature prescribed by this Award. 

Part III—Interim Classification Structure. 
The interim classification structure relates to an 

adult employee performing the description of employ- 
ment set out in the second column of Table "C" whose 
occupational group level is in the third column 
inclusive of the base rate of wage set out in Table "A" 
of Part I—Base Rate of Wage, of this clause and 
supplementary payment set out in Table "B" of Part 
II—Supplementary Payments, of this clause. 

Table "C". 
(1) ADULTS 

Description of Level Minimum 
Employment Weekly 

Rate of Pay 
$ 

(a) Compositor 5 417.20 
(b) Keyboard Operator 4 385.50 
(c) Proof Reader 4 385.50 
(d) Proof Reader's Assistant 2 342.10 
(e) Printing Machinist 5 417.20 
(f) Artist/Designer 4 385.50 
(g) Graphic Reproducer 5 

(i) Image Preparer 417.20 
(ii) Plate Preparer 417.20 
(iii) Cylinder Preparer 417.20 

(h) Small Offset Machinist 4 385.50 
(i) Non Impact Printing Ma- 

chine Operator (includ- 
ing Electronic and Laser 
Printing Machine Opera- 
tor) 4 385.50 

(j) Binder/Finisher 5 417.20 
(k) Employee employed di- 

rectly in connection with 
stationery, system work, 
addressograph work, 
paper products 2 342.10 

(1) Feeder on any machine 2 342.10 
(m) Storeperson 3 364.60 
(n) Screen printing: 

(i) Stencil Preparer 5 417.20 
(ii) Power Driven 

Screen Printing Ma- 
chine Operator 3 364.60 

(iii) Screen Attendant 2 342.10 
(o) An employee not other- 

wise specified 1 325.40 
(2) Apprentices: The minimum weekly wage shall be 

the undermentioned percentage of the weekly 
wage of the Binder/Finisher. 

% 
First Year 47.5 
Second Year 60 
Third Year 72.5 
Fourth Year 87.5 

(3) Juniors (not being apprentices): The minimum 
weekly wage shall be the undermentioned per- 
centage of the weekly wage prescribed for 
classification (k) in Table "C" of this Part: 

"Overaward Payments" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus", "service increment", or any other term 

Under 16 years of age 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 
Between 20 and 21 years of age 



(4) Junior Artist/Designer: The minimum weekly 
wage shall be the undermentioned percentages of 
the weekly wage of the Artist/Designer:— 

% 
Under 17 years of age 37.5 
Between 17 and 18 years of age 47.5 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 72.5 
Between 20 and 21 years of age 87.5 

(5) Junior Keyboard Operator: The minimum rate of 
wage payable to a non-apprenticed junior em- 
ployed as a Keyboard Operator shall be the rate 
prescribed for classification (b) in Table "C" of 
this Part. 

(6) Where the work is performed by an adult 
apprentice the minimum rate of wages shall be the 
undermentioned percentage of the wage of an 
employee working at the rate provided for 
classification (i) of Table "C" of this Part for the 
area in which he/she is employed: 

% 
First Year 82 
Second Year 87 
Third Year 92 
Fourth Year 100 

An adult apprentice who enters his/her appren- 
tice at an advanced staged pursuant to subpara- 
graph (c)(ii) of Clause 36A.—Adult Apprentices, 
shall be deemed for the purpose of calculating the 
appropriate wage rate, to have completed the 
period by which he/she had been advanced. 

Progress to the next year rate of wage shall 
occur when the balance of the year to which he/she 
has been advanced in his/her apprenticeship is 
completed. 

Part IV—Structural Efficiency. 
(1) Broadbanding 

Arising out of the decision of 8 September 1989 
in the State Wage Case 69 WAIG 2913 and in 
consideration of the wage increase resulting from 
broadbanding of classifications of the rates of pay 
operative from the beginning of the first pay 
period to commence on or after 10 November 
1989, employees are to perform a wider range of 
duties including work which is incidental or 
peripheral to their main tasks or functions. This 
shall not mean that employees will be required to 
perform work for which an employee has not been 
trained. 

(2) Commitment 

The parties to this Award are committed to the 
implementation of a new wage and classification 
structure, classification definitions and in creating 
appropriate relativities between different em- 
ployee skill levels within the Award. In making 
this commitment the parties: 
(a) Accept in principle to move constructively 

and rapidly to the development of a single 
trade stream for the pre-press area leaving a 
new structure of three trade streams, pre- 
press, press and post-press allowing for the 
broadening of the skill and work of employ- 
ees in the context of appropriate training 
provisions. As part of this process employees 
in trade peripheral to their main tasks or 
functions. This shall not mean that employ- 
ees be required to perform work for which an 
employee has not been trained. 

(b) Accept in principle a new Printing Country 
Award structure in which descriptions of job 
functions will be more broadly based and 
generic in nature. 

(c) Undertake that subject to agreement at 
enterprise level, employees are to undertake 
training for the wider range of duties and for 
access to higher classifications. 

(d) Agree not to create barriers to advancement 
of employees through access to proper 
accredited training and the advancement of 
employees through the new structure. 

(e) Will co-operate in the transition from the 
existing wage and classification structure to 
the proposed new structure to ensure that the 
transition takes place in an orderly manner 
without creating false expectations or disrup- 
tion. 

(3) Award modernisation 
(a) The parties to this Award are committed to 

co-operating positively to increase the effi- 
ciency, productivity and international com- 
petitiveness of the Graphic Arts Industry and 
to enhance the career opportunities and job 
security of employees in the industry. 

(b) At each plant or enterprise, an employer, the 
employees and the Union shall establish 
participative/consultative mechanisms and 
procedures appropriate to the size, structure 
and needs of that enterprise. Measures raised 
by the employer, the employees or Union for 
consideration consistent with the objectives 
of paragraph (a) herein shall be processed 
through that participative/consultative mech- 
anism and procedure. 

(c) Measures raised for consideration consistent 
with paragraph (b) herein shall be related to 
the implementation of the new classification 
structure, the faciiitative provisions con- 
tained in this Award. 

(d) Without limiting the rights of either an 
employer of the Union to arbitration, any 
other measure designed to increase flexibility 
at the plant or enterprise and sought by any 
party shall be notified to the Western 
Australian Industrial Relations Commission 
and by agreement of the parties involved 
shall be implemented subject to the follow- 
ing requirements: 

(i) The changes sought shall not affect 
provisions reflecting national standards. 

(ii) The majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change. 

(iii) No employee shall lose income as a 
result of the change. 

(iv) The Union must be a party to the 
agreement. 

(v) The Union shall not unreasonably op- 
pose any agreement. 

(vi) Any agreement shall be subject to 
approval by the Western Australian 
Industrial Relations Commission, and if 
approved, shall operate as a Schedule to 
this Award and take precedence over 
any provision of this Award to the 
extent of any inconsistency. 

(e) Any disputes arising in relation to the 
implementation of paragraph (b) to (d) herein 
shall be subject to the provisions of Clause 
51.—Settlement of Disputes, of this Award. 

Part V—Indexation of Overaward Payments. 
It is recommended that in accordance with the 

Commission's decisions dated 23 September 1983 and 
27 October 1983 in the National Wage Case, in 
circumstances where the wage rates prescribed by this 
Award are increased by order of a Full Bench of the 
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Commission to reflect movements in the Consumer 
Price Index as a result of National Wage/Wage 
Indexation cases employers party to the Award should 
apply the indexation increase to an employee's actual 
rate of pay as defined hereunder unless the Commission 
in the National Wage/Wage Indexation case concerned 
indicates an attitude that overaward payments should 
not be so adjusted. 

"Actual rate of pay" is defined as the total amount 
an employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate shall 
expressly exclude overtime, penalty rates, fares and 
travelling time allowance, and any other ancillary 
payments of like nature. Provided further that this 
definition shall not include production bonuses and 
other methods of payments by results which by virtue 
of their basis of calculation already produce the results 
intended by this clause. 

7. Clause 11 A.—Supplementary Payments: 
Clause 11B.—Interim Classification Structure: 
Clause 11C.—Structural Efficiency: 
Clause 11D.—Indexation of Overaward Payments: 
Delete these clauses. 

8. Clause 22.—Public Holidays: Delete paragraph (a) of 
subclause (7) and insert in lieu thereof the following: 

(a) A weekly time employee who has been notified 
of a requirement to work on a public holiday and 
reports for work and is ready, willing and able to 
perform the work for which the employee has been 
notified shall be provided with at least four hours' 
work or at least four hours' pay at the rate 
prescribed by this subclause. 

9. Clause 33.—Letting and Hiring of Premises or Plant: 
Delete this clause and insert in lieu thereof the following: 

33.—Letting and Hiring of Premises 
or Plant. 

Any individual person who shall lease, rent or hire— 
* any plant, machinery or equipment, or 
* the whole or any part of premises, 

from any person bound by this Award for the puipose 
of using such equipment on such premises exclusively 
for such person bound by this Award any industrial 
operation specifically named or described in Clause 
11.—Rate of Wages of this Award shall be deemed to 
be and be for all purposes of this Award an employee 
of the hirer, leaser or landlord of such plant, machinery, 
equipment or premises. 

10. Clause 36.—Apprentices: Immediately following 
subclause (7) insert the following new subclause: 

(8) That school fees shall be paid by the employer. 
11. Clause 36A.—Adult Apprentices: Immediately fol- 

lowing subclause (9) insert the following new subclause: 
(10) That school fees be paid by the employer. 

12. Clause 50.—Board of Reference: Delete subclause (1) 
and insert in lieu thereof the following: 

(1) The Commission hereby appoints for the putposes 
of this Award, a Board of Reference consisting of 
a Chairperson and two other members who shall 
be appointed pursuant to Section 48 of the 
Industrial Relations Act 1979 and Industrial 
Relations Commission Regulations 1985. 

13. Clause 54.—Production: Delete subclause (2) and 
insert in lieu the following: 

(2) Guidelines for the achievement of maximum plant 
capacity, utilisation of continuous machine opera- 
tion shall be as prescribed in Schedule "B" which 
is incorporated in this Award. 

14. Schedule C.—Guidelines—Maximum Plant Capacity 
Utilisation/Continuous Machine Operation: 

A. Move this Schedule to follow Schedule B.— 
Named Union Party. 

B. Immediately following this Schedule insert the 
following new Schedule: 

Schedule D. 
Small Offset Traineeships. 
Application of Schedule. 

(1) This Schedule shall apply to this Award 
within the areas specified in Clause 5.— 
Area. 

Objective. 
(2) The objective of this Schedule is to provide 

the form and substance of the conditions of 
employment, including the rates of pay, 
applicable to persons engaged as Small 
Offset Trainees under the Australian Trainee- 
ship system. 

The employment of Small Offset Trainees 
shall not prejudice the employment of full 
time employees. 

Definitions. 
(3) (a) A Small Offset Traineeship is a system 

under the Australian Traineeship Sys- 
tem comprising structured on-the-job 
training with an employer and off-the- 
job training in a Tfechnical and Further 
Education College or other training 
provider approved by the State Training 
Authority. 

(b) A Small Offset Training Agreement 
means an agreement for training depos- 
ited with the State Training Authority. 

(c) A Small Offset Trainee (ATS) is an 
employee who is bound by a training 
agreement deposited with the State 
Training Authority. 

Training Conditions. 
(4) (a) A Small Offset Trainee (ATS) shall 

attend an approved on and off-the-job 
training course or programme pre- 
scribed in the relevant training agree- 
ment or as notified to the trainee by the 
State Training Authority. 

(b) The employer listed with the State 
Training Authority shall ensure that the 
Trainee (ATS) is permitted to attend the 
prescribed off-the-job Paining course 
and is provided with on-the-job Paining 
approved by the State Training Author- 
ity. 

(c) The employer shall provide a level of 
supervision in accordance with the 
approved Training Plan during the 
traineeship period. 

(d) The employer agrees that the overall 
Paining programme will be monitored 
by officers of the State Training Author- 
ity and that Paining records or work 
books may be utilised as part of this 
monitoring process. 

Employment Conditions. 
(5) (a) The Trainee (ATS) shall be engaged for 

a period of 12 months as a full time 
employee provided that that Trainee 
(ATS) shall be subject to a satisfactory 
probation period of up to one month. 

(b) The Trainee (ATS) is permitted to be 
absent from work without loss of conti- 
nuity of employment to attend the 
off-die-job training in accordance with 
the Training Agreement. 

(c) Overtime and shiftwork shall not be 
worked by Trainees (ATS) except to 
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enable the requirements of the Training 
Plan to be effected. When overtime and 
shiftwork are worked the relevant penal- 
ties and allowances of the Award based 
on the Trainee wage will apply. No 
Trainees (ATS) shall work overtime or 
shiftwork on their own. 

(d) That the Small Offset Traineeship may 
be cancelled by the Trainee and em- 
ployer with the consent of the Union and 
the organisation or Board of Reference. 

Wages. 
(6) The weekly wages payable to Small Offset 

Trainees (ATS) shall be as set out as follows: 
The undermentioned percentage of the 

wage of classification Level 4 of Table "C" 
appearing in Clause 11.—Rate of Wages of 
this Award multiplied by .75. 

% 
Under 17 years of age 40 
Between 17 and 18 years of age 50 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

The wage rate determined by this calculation 
shall in no case be less than the minimum rate 
prescribed by the Australian Traineeship System 
Guidelines. 

The rates so calculated shall be subject to any 
relevant adjustment as may be prescribed by the 
Western Australian Industrial Relations Commis- 
sion. 

15. Throughout the text of the Award, reference pertain- 
ing to specific gender are amended where they appear as 
follows and appropriate grammatical amendments: 

"he" to "he/she" 
"himself" to "himself/herself" 
"tradesman" to "tradesperson" 

16. Throughout the text of the Award delete references 
involving the term "worker" and insert in lieu the term 
"employee" with consequential grammatical amendments 
as appropriate. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

SHARK BAY SALT AND GYPSUM (PRODUCTION 
AND PROCESSING) USELESS LOOP AWARD 1989 

No. A15 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others 

and 
Shark Bay Salt Joint Venture. 

No. 491A of 1990 (R2). 
COMMISSIONER J.F. GREGOR. 

9 December 1993. 
Order. 

WHEREAS on the 8th of June 1993, in proceedings of 
matters numbers 491 of 1990(R2) and 1970 of 1990, 

disputes between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others and 
Shark Bay Salt Joint Venture, the Commission divided 491 
of 199Q(R2) for the purpose of handling career structure; and 

Whereas that application 491A of 1990(R2) was given a 
life of two months; and 

Whereas on the 15th of November 1993, the Commission 
had heard nothing from the parties and so set down the 
matter for hearing for mention only for the parties to report 
to the Commission on the status of the application, for the 
6th of December 1993; and 

Whereas on the 17th of November 1993, the Applicant 
Union wrote to the Commission requesting that the matter 
be withdrawn and the file closed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979 hereby 
orders: 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

AWARDS/AGREEMENTS— 

Interpretation of— 

PUBLIC SERVICE ALLOWANCES (FISHERIES 
AND WILDLIFE OFFICERS) AWARD 1990 

No. PSA AS of 1986. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Civil Service Association of Western Australia (Incorpo- 
rated) 
and 

Public Service Commission 
No. P 28 of 1992. 

Public Service Allowances (Fisheries and Wildlife Officers) 
Award 1990. 

No. PSA A5 of 1986. 
COMMISSIONER J.A. NEGUS. 

14 December 1993. 
Declaration. 

HAVING heard Mr R.J. Lubout on behalf of the Applicant 
Association and Ms G. Kristianopulos on behalf of the 
Respondent Public Service Commissioner, the Commission, 
pursuant to the powers conferred under S.46 of the Industrial 
Relations Act 1979, hereby declares:— 

That the true interpretation of paragraph (a) of 
subclause (1)—Fisheries Officers of Clause 5.— 
Commuted Overtime Allowance of the Public Service 
Allowances (Fisheries and Wildlife Officers) Award 
1990 No. PSA A5 of 1986 is as follows: 

1. Every fisheries officer is entitled to be paid a 
commuted overtime allowance amounting to 15% 
of gross annual salary with the proviso that the 
Chief Executive Officer has an unfettered discre- 
tionary power to withdraw that commuted allow- 
ance from an officer who is not required to work 
outside of or in excess of the prescribed hours of 
duty and substitute in its place the provisions of 
Clause 18.—Overtime Allowances of the Public 
Service Award 1992. 

2. The Chief Executive Officer has the further 
discretionary power to define "extensive field 
work" and to approve payment of an additional 



74 W.A.I.G. 

15% allowance to fisheries officers on those days 
on which they are engage in extensive field work. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Editor's Note: Reasons for Decision published at (73 
WAIG 2723). 

NOTICES— 
Award/Agreement matters— 

Application No. A 11 of 1993 
APPLICATION FOR AN AWARD ENTITLED 

"SCHOOL CANTEEN EMPLOYEES AWARD 1993" 
NOTICE is given that an application has been made to the 
Commission by the Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch under the Industrial 
Relations Act 1979 for the above award 

As far as relevant, those parts of the proposed award 
which relate to area of operation or scope are published 
hereunder:— 

This Award shall have effect throughout the State of 
Western Australia. 

4.—Scope. 
This Award shall be binding on school canteen 

employees employed by school councils and/or parents 
and citizens associations in any school. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

6 January 1994 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Timothy Noel Roberts Baker 

and 
Platinum Music Pty Ltd. 

No. 1174 of 1993. 
COMMISSIONER J.F. GREGOR. 

7 January 1994. 

x Reasons for Decision. 
THE COMMISSIONER: This is an application by Timothy 
Noel Roberts Baker (the Applicant) for an Order pursuant 
to Section 29(b)(i) of the Industrial Relations Act 1979 (the 
Act) on the grounds that Ik was unfairly dismissed from his 
employment with Platinum Music Pty Ltd (the Respondent) 
on the 26th of July 1993. 

Mr Butcher, of Counsel, appeared for the Applicant. He 
told the Commission that the Respondent was a company 

that sells compact discs and associated goods. The company 
had been in business since July 1989 and one of its founding 
directors was the Applicant's father, Noel Baker. Initially 
the Respondent operated two stores but the business has now 
grown to four stores which are located in various districts 
in the Perth metropolitan area. The Applicant started work 
on the 6th of October 1990. At that stage, the company was 
structured so that it had a central warehouse where goods 
were ordered, received and distributed to the individual 
stores. The Respondent had, along with that warehouse, an 
administration from which Noel Baker worked. The 
Applicant worked in the warehouse ordering goods in and 
delivering them. He also occasionally worked in the retail 
stores. His duties at the warehouse included unpacking 
stock, checking pricing and other duties of a warehousing 
nature. Those duties evolved to where he took over the 
ordering process from the person who was at that time in 
charge of the warehouse. In doing so he dealt with record 
companies and sales representatives and, according to Mr 
Butcher, became familiar with the stock sold, what to buy, 
how to buy it and what was selling, in other words what was 
attractive to be purchased. 

The Commission was told that the directors of the 
company had a difference of view some time in 1992 
wherein the majority of them, not including the Applicant's 
father, took the view that the stock ought to be ordered 
directly to the stores and not through the warehouse. The 
decision of the majority directore prevailed so the warehouse 
was closed in July 1992 and the Applicant was transferred 
from it to work in the Respondent's Belmont store. It was 
there he stayed until he was dismissed. 

According to Mr Butcher, the Applicant's duties were 
varied while he was at the store in Belmont. He sold stock 
and attended to customer queries. He did cleaning and 
deliveries which included collecting large amounts of 
money. These deliveries took about 12 hours per week. 
During the rest of the week he was in the store carrying out 
normal retail duties. When he first arrived at the Belmont 
store there were three full time employees apart from the 
Manager who, as it happens, was also a director of the 
Respondent. 

The Applicant's services were terminated on the 26th of 
July 1993. At the time he was told by the store Manager, 
Mr Cormack, that there was going to be a re-organisation 
of the store and due to his lack of retail experience he was 
not sufficiently qualified and he was going to be replaced. 
In his evidence, the Applicant strongly disagreed with the 
suggestion that he did not have sufficient appropriate 
experience. He thought he was able to adequately fill in for 
a full time employee who was to leave within a week or so 
of his termination. He was well enough able to take over the 
tasks of that person in the store because of his extensive 
experience in the warehouse. He knew what stock to order 
and he knew enough about retail operations. He did admit, 
though, that he did very little ordering of stock while he was 
at Belmont because that was done by the Manager. Mr 
Butcher says in respect of this evidence that the Applicant 
does not claim he had vast experience with stock while at 
Belmont but his past experience sufficed in that respect. 
This means, according to Mr Butcher, that the real reason 
for the Applicant's dismissal was the ongoing dispute 
between the directors and that if he had been an ordinary 
employee and not the son of the Director, Noel Baker, 
efforts would have been made to place him elsewhere and 
that did not happen. 

The Applicant's solicitor admitted that if the purpose of 
the dismissal was bona fide because of a restructuring of the 
store then there would be no grounds for the Commission 
to interfere with the decision taken by the Respondent. It 
was not that anything was said at the time of dismissal that 
was inappropriate. The central part of the Applicant's case, 
as articulated by Mr Butcher, is that inferences should be 
drawn from the facts and there are a number of those that 
point to the reason for the dismissal being the deteriorating 
relationship between the directors. 

The inferences, amongst others, are that the Applicant had 
a lot of experience at the warehouse in ordering. When the 



Applicant had moved to the Belmont store in 1992 into the 
retail side of the operations, he was in a responsible position 
collecting large amounts of cash, dealing with customers 
and performing other duties in the store. On top of this he 
had a three year background in the industry. When he was 
at the Belmont store he was never given an opportunity to 
do any of the ordering and there was never any suggestion 
of retraining. There was adequate opportunity for experience 
to be gained in those areas. If he had lacked any experience 
he could have been given it but the fact is he did not lack 
experience because he knew ordering and had been working 
in the store for 12 months in any event. Also significant, says 
Mr Baker, is that there were vacancies for part time 
employees both prior to and after the dismissal of the 
Applicant. He could have been asked whether he wanted to 
work part time because that would have been a position from 
which he could work into a full time appointment if a 
position did come up. None of that happened. Even at the 
Belmont store, the evidence of Mr Cormack is that he 
wanted a good part time person he could rely on. In the 
Applicant he had someone who had three years' experience 
but Mr Cormack still did not take up the offer of using his 
services. Nor was the opportunity taken to offer him a 
position at the Karrinyup store when one became vacant a 
few weeks after his dismissal. AH this in the face of Mr 
Cormack admitting no criticism of the Applicant. There was 
no suggestion that he was lazy or dishonest and he obviously 
did his job adequately. 

That the Respondent obtained legal advice as to the 
proper way to execute the dismissal is another factor, says 
Mr Butcher, that gives weight to the conclusion that there 
was something behind the dismissal rather than the given 
reason of restructuring. The failure of the directors who 
liaised on the dismissal of the Applicant to consult with the 
Applicant's father is another reason which gives weight to 
the inferences that can be drawn from their behaviour, that 
there was something behind their conduct which was other 
than a restructuring of the store. The assertion of Mr 
Cormack that the store would save money was not supported 
by the evidence. In short, says Mr Butcher, there is a very 
strong inference to be drawn that there was a dispute 
between the directors and the degree of bad feeling was such 
that the directors decided to get rid of the Applicant because 
at the same time they were trying to get rid of his father as 
well. 

In succinct submissions, Mr Ryall, of Counsel who 
appeared for the Respondent, focused the question as being 
whether the Respondent's right to hire and fire has been 
harshly or oppressively exercised. He agreed with Counsel 
for the Applicant that there is no real evidence that the 
relationship between the Applicant and his father was the 
reason that the Applicant's services were terminated. The 
only real evidence is that the Manager of the shop took the 
view that it would run better if he replaced the outgoing 
Assistant Manager with an employee of sufficient skill to 
enable them to walk in and immediately run the shop in his 
absence. He wanted to have the third member of his staff 
as a part time employee; a person upon who he could rely 
and who was likely to stay on for a period of time. Mr 
Cormack had full authority of the majority of Directors to 
make the adjustments that he made. In any event, even if he 
did not obtain that authority specifically in this instance, the 
history was that the store managers already had that 
authority and had exercised it in the past. The Respondent 
accepts that the matter was not discussed with the 
Applicant's father. That was because of the split between 
them. Mr Cormack did not feel that he was free to talk to 
the Applicant's father about the matter. So, the decision was 
taken by the majority excluding the Applicant's father and 
a conversation with him was not required or appropriate. In 
any event, says Mr Ryall, the Applicant's father would 
obviously be in a position of some conflict of interest. 

Even though the Applicant said he could do the job, what 
is relevant is whether the Manager, having knowledge of his 
experience, agreed whether he could do die job or he could 
not. In this case it was the latter. It is not necessary or 
relevant in the adjudication in this matter, says Mr Ryall, 
for the Commission to decide who was right or wrong, nor 

is the debate between the parties about whether the 
warehouse should have continued or the ordering be done 
direct by the shops. The fact is that the Respondent, through 
Mr Cormack, made a decision to dismiss the Applicant and 
there is nothing to suggest he was not acting bona fide in 
deciding that he needed a more experienced assistant. There 
was evidence to show that there were gaps, as it were, in the 
experience of the Applicant even in the ordering side of his 
experience which is alleged by him to be his strong suit. 
There is a disagreement between the Applicant's father and 
the other directors, including Mr Cormack, about the value 
of the warehouse experience; Mr Cormack taking the view 
that it is not the same nature as required in the shop. In that 
respect, the experience of the Applicant was limited by the 
need for him to continue his delivering work and by the fact 
that he was a junior at the time. There is no evidence that 
the whole purpose for the re-organisation of the shop was 
to give the appearance of a bona fide reason to avoid keeping 
the Applicant employed. 

Insofar as legal advice is concerned, the Respondent's 
position was that because of the dispute with the Applicant's 
father, the other directors were concerned to ensure that 
what they were doing could be done lawfully. They 
specifically refuted they sought advice on how to go about 
the dismissal of the Applicant. The proof of their bona fides 
is in what has happened. There is no dispute that the 
re-organisation has not worked and that it is a satisfactoiy 
arrangement. Mr Cormack is sufficiently happy with the 
way the store is running but what is relevant, more than that, 
is that at the time he made the decision he did so on the basis 
that it was the best thing to do for the running of his 
operation. He had a right to do so and the whole action falls 
within the category of a proper exercise by the Respondent 
of its power to terminate. 

The above is sufficient exposition of the issues in this 
case. I do not intend to recite the evidence of the individual 
witnesses. The reality is there is little conflict between them 
about the facts in the matter. What I am asked to do by the 
Applicant is draw inferences from the evidence of all of the 
witnesses; those inferences, as I see it, not being supported 
by direct evidence of the facts. 

The law to be applied in circumstances such as the one 
for adjudication is clear. Employers have the right as a 
matter of managerial prerogative to operate their business 
in the most efficient way possible and that includes the right 
to decide who should go if it is necessary to change staff. 
The rider that has been applied by the Courts is that in 
exercising that right an employer is obliged not to behave 
harshly or oppressively in respect of any particular 
employee. This rule is set out in Amalgamated Metal 
Workers and Shipwrights Union and Operative Painters and 
Decorators Union of Australia v. Australian Shipbuilding 
Industries (WA) Pty Ltd (1987) 67 WAIG 733 (ASI Case). 
The judgement of Brinsden J. at page 735 of the report is 
relevant in this respect. If more support for the contention 
were needed it is to be found in the decision of the Full 
Bench of the then Australian Conciliation and Arbitration 
Commission in the Tbrmination, Change and Redundancy 
Case August 1984 Print MDF 6230 (TCR Case) where the 
question of the range of issues which arise from a 
redundancy was dealt with at considerable length. A reading 
of the judgement in that case dews not raise any questions 
at all of the right of the employer as it was expressed by 
Brinsden J. in the ASI Case (op cit). Rather, it deals in detail 
with issues which arise after a decision to make an employee 
redundant is made. 

The Commission in Court Session of this Commission in 
1986 in Amalgamated Metal Workers and Shipwrigts Union 
v. Anchorage Butchers Pty Ltd and Others (1986) 66 WAIG 
580 in effect adopted many of the findings of the Full Bench 
of the Australian Commission in the TCR Case (op cit), but 
in particular it offered no quarrel with the proposition that 
management has the prerogative to make a decision that it 
would restructure its business. Following from these 
decisions there are many subsidiary decisions which are 
based upon the same rule. The TCR Case (op cit), though, 
does give some assistance which may be applicable in 
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circumstances such as those in the present case. At page 36 
of the print, there is an observation of the bench as follows: 

' 'Our examination of the cases indicate that a variety 
of factors are considered by parties and industrial 
tribunals in determining which employees are to be 
terminated in redundancy cases including skill, experi- 
ence and physical ability of employees to perform the 
work, union membership, length of service, and age 
and/or residual working life. There is no doubt in our 
mind that the establishment of criteria and their 
application are appropriate questions for discussion 
between the parties." 

The last sentence in the citation was made in the context 
of the matter then before the Full Bench which finally 
determined that the criteria to be adopted in relation to 
which employee should be dismissed in particular cases 
should depend upon the circumstances and the particular 
facts in each case. The Full Bench did not lay down any rules 
further to the observation cited above. 

In the instant case, the question of selection is not one of 
prime importance, except that when he made his selection 
to the detriment of the Applicant Mr Cormack, by 
nominating the type of manager that he required, in effect 
did apply a number of those criteria particularly insofar as 
his assessment of the skill, experience and ability of the 
Applicant to perform the work. The matter of union 
membership was not at issue. However length of service was 
a factor, particularly in the retailing context. Mr Cormack 
considered this and formed the view that the Applicant's 
length of service in retailing was not as long as he required 
in the person that he would ideally place in the full time role; 
particularly in the circumstances where that full time person 
was to act as manager in Mr Cormack's absence. 

As I have mentioned previously, it is common ground 
between the parties that if there is a genuine restructuring 
then the selection whether a person remains employed is for 
the employer. The attack mounted by the Applicant in this 
case is that there are, in effect, hidden reasons why the 
restructuring has been used as a device to exclude him from 
the job and that those reasons can be sheeted home to the 
disagreement between the Applicant's father and his fellow 
directors. 

Mr Butcher asked me to draw inferences from the 
evidence of all of the witnesses which he says supports the 
contention outlined above. I have carefully examined the 
evidence of each of the witnesses and I can not see that a 
reasonable reading of the evidence provides sufficient 
underpinning for his allegation. I am required to assess the 
evidence and determine the issues raised by this adjudica- 
tion on the balance of probabilities. On applying that test to 
the evidence, I find that it is more probable than not that the 
story of Mr Cormack is correct and that there was a genuine 
restructuring. It may be that what the Applicant alleges is 
correct, however there is insufficient evidence before me on 
which I could justify reaching such a conclusion. In view 
of this I have no alternative but to dismiss the application. 

Appearances: Mr R.J. Butcher, of Counsel, appeared on 
behalf of the Applicant. 

Mr C. Ryall, of Counsel, appeared on behalf of the 
Respondent. 

74 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Timothy Noel Roberts Baker 

and 
Platinum Music Pty Ltd. 

No. 1174 of 1993. 
COMMISSIONER J.F. GREGOR. 

7 January 1994. 

Order. 
HAVING heard Mr R.J. Butcher, of Counsel, on behalf of 
the Applicant and Mr C. Ryall, of Counsel, on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Francis Brandler 

and 
Southern Oceanic Hotels Pty Ltd trading as Observation 

City Resort Hotel. 
Nos 755 and 1292 of 1993. 

COMMISSIONER G.L. FIELDING. 
15 December 1993. 

Reasons for Decision. (extempore) 
THE COMMISSIONER: The Commission has before it two 
applications. In the first, the Applicant claims to have been 
denied a contractual benefit. That benefit is said to be 
redundancy payments of four weeks' salary for each 
completed year of service. In the second application, the 
Applicant claims to have teen unfairly dismissed from his 
employment on or about 6 May 1993 and seeks reinstate- 
ment in his former employment. 

The facts giving rise to these applications are not 
materially in dispute and can be stated shortly as follows. 
The Applicant was employed by the Respondent as its 
human resources manager from February 1986 until on or 
about 6 May 1993. The Respondent, at all material times, 
carried on the business of the Observation City Resort Hotel. 
The evidence is that in the early part of 1993 the Respondent 
was negotiating to sell the business. By the end of April 
agreement had been reached to sell and settlement took 
place on 27 May 1993. 

The unchallenged evidence is that on or about 27 April 
the Applicant was given three months' written notice of the 
termination of his employment. The letter containing that 
notice also notified the Applicant that "the controlling 
management of Observation City Resort Hotel was in the 
process of being transferred to a new company". As a 
consequence of this change in management, the Respondent 
regretted to advise that the Applicant's services would no 
longer be required. 

The Applicant was at all material times employed under 
a written contract of employment, which required that the 
Respondent give him three months' notice in writing of 
termination or, alternatively, payment of salary in lieu of 
notice, except, of course, in a case of misconduct, which is 
not relevant on this occasion. 

The Applicant, on being given his notice of termination, 
asked whether he would be receiving a redundancy payment. 
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He was told that he would not and as a consequence on 5 
May he filed the firstmentioned application in the Commis- 
sion seeking a redundancy payment as and by way of a 
denied contractual benefit. On the day following, he was 
advised, he says, by a representative of the official receiver 
of a company related to the Respondent, that his services 
were no longer required. He was given payment equivalent 
to the balance of the notice period and told to leave the 
premises that day. 

The Applicant says, in short, that he has an entitlement 
to redundancy payment on the basis of the Full Bench 
decision in the case of Coies/Myer v. Coppin (1993) 73 
WAIG 225. He argues that though there was no express 
provision in his contract of employment for payment on 
redundancy, such a payment was not outlawed by the 
contract and, in effect, an entitlement to a redundancy 
payment based on years of service should be inferred as 
being a term of his contract by reason of him having been 
employed in a managerial position for a substantial period 
of time and by reason of the fact that other employees of the 
Respondent received a redundancy payment at or about the 
time the Applicant's employment was terminated. Four 
persons, whom I take to be wages employees, were given 
a redundancy payment at that time by the Respondent. 

As to his claim in respect of unfair dismissal, the 
Applicant in fairness now acknowledges that it is impracti- 
cal for the Respondent to reinstate him and thus it is an 
exercise in futility to pursue the matter. I should perhaps 
record that he claims that the dismissal was unfair on the 
grounds that his employment was terminated without him 
being able to work out his period of notice. Had he been able 
to remain working in the hotel for the period of his three 
months' notice the new owners would have had an 
opportunity to assess his worth and hence he would have 
been in a better position to have been offered employment 
by the new owners. 

The Respondent's case, insofar as it concerns the claim 
for denied contractual benefits, is that there was no express 
provision for the payment of a redundancy benefit and, 
furthermore, none should be implied. It says the Coles/Myer 
Case (supra) has no application in these circumstances. It 
says that there were some 30 employees of the Respondent 
who were not offered re-employment by the new proprietors 
of the business, most of whom did not receive redundancy 
payments. The four who did receive redundancy payments 
were said by the Respondent to have a legal entitlement to 
it. Furthermore, the benefit was paid in different circum- 
stances to those now in question, they being that there was 
a threat of industrial action as a consequence of the 
non-payment of redundancy. 

On the evidence, I am far from convinced that such a term 
as that claimed by the Applicant should be implied into the 
Applicant's contract of employment. The Applicant was 
employed, as he acknowledged, under a written contract of 
employment. That contract of employment is quite clear in 
its terms. The law is settled, at least as far as I am concerned. 
Relevantly terms are only implied into contracts where it is 
necessary to do so to give the contract a business efficacy. 
As the English Court of Appeal has recently had cause to 
indicate in an employment context, terms are not implied 
simply because it might be considered reasonable to do so. 
They are only implied where it is necessary to give business 
efficacy to a contract (see: Morley v. Heritage PLC (1993) 
IRLR 401). On any reading of the Applicant's contract of 
employment, it is not necessary to give business efficacy to 
that term, with respect to redundancy payments. 

The Applicant, as I previously indicated, relies on the Full 
Bench decision in the Coles/Myer Case (supra). In my view, 
the facts in that case bear little relationship to the facts 
disclosed in this case. In the Coles/Myer Case (supra) there 
was a history of extensive redundancy payments by that 
company, but on the evidence adduced in these proceedings 
that cannot be said to be the case for the Respondent. Indeed, 

it seems to be the case that redundancy payments were the 
exception rather than the rule. Furthermore, there is much 
to be said for the proposition advanced by Mr Jacobs, for 
the Respondent, that the redundancy payments paid by the 
Respondent were paid in quite different circumstances to 
those paid by the company in the Coles/Myer Case (supra). 
It appears, on the evidence, that they were paid by the 
Respondent pursuant to an order of the Commission, albeit 
an order which might have been made by consent following 
threats of industrial action. As well, the position in the 
Coles/Myer Case (supra) seems to have been that the 
employees were not employed under written contracts of 
employment, certainly not ones which on the face of the 
record would appear to be as extensive as the that under 
which the Applicant was employed. 

Moreover, the decision of the Full Bench in Coles/Myer 
Case (supra) was subject to an appeal before the Industrial 
Appeal Court. Although the appeal turned on a different 
question, the Industrial Appeal Court in Coles/Myer v. 
Coppin (1973) 73 WAIG 1754 concluded its remarks, at 
page 1757, by saying that "(i)t should not, however, be 
thought that the Court accepts that a term in the terms found 
in each case can on the evidence before the Commission be 
implied in the contracts of employment between the 
parties". I take that, at the very least, to be an indication that 
there might be some doubt as to whether the ratio of the Full 
Bench upon which the Applicant placed reliance is to be 
considered valid any longer. 

So on those grounds, I am far from convinced that the 
Applicant has made out his application for denied contrac- 
tual benefits and the claim should be dismissed and I intend 
to so order. 

So far as the claim for unfair dismissal is concerned, in 
light of the Applicant's concession, the outcome of that 
application must be that it should be dismissed. However, 
I wish to state that, on the evidence, particularly that of Mr 
Jacobs, I am far from convinced that the dismissal was 
indeed unfair. The reason stated for the dismissal was that 
the management of the hotel was to be taken over, or more 
accurately, the business was to be sold to someone else. The 
evidence of Mr Jacobs is that the new proprietor had 
indicated to the Respondent that it did not wish to employ 
the Applicant. It should be noted that the Applicant had been 
interviewed briefly by representatives of the new owner 
shortly before his employment was terminated by the 
Respondent. Furthermore, the evidence of Mr Jacobs is that 
the Respondent has not, since the settlement date, carried on 
any business whatsoever. 

In those circumstances, I cannot see how, on the face of 
it, it can be said that the Applicant's dismissal was unfair. 
The evidence is, and indeed it comes as no surprise, that the 
employment of all of the Respondent's employees was 
terminated upon the sale of the business. Those who 
remained working in the hotel were offered re-employment 
by the new proprietor and, indeed, that would follow as a 
matter of law. 

In any event, if the Applicant was dismissed unfairly, the 
evidence is that the Respondent now no longer carries on 
any business and it no longer has a job to employ the 
Applicant into. Indeed, the evidence is that the Respondent 
is hopelessly in debt and in those circumstances, as the 
Applicant sensibly acknowledges, it would be an exercise 
in futility to order that he be reinstated. 

In all the circumstances, I order that both the applications 
be dismissed. 

Appearances: The Applicant appeared in person. 

Mr R.A. Jacobs appeared on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Francis Brandler 

and 
Southern Oceanic Hotels Pty Ltd trading as Observation 

City Resort Hotel. 
No. 755 of 1993. 

COMMISSIONER G.L. FIELDING. 
15 December 1993. 

Order. 
HAVING heard the Applicant in person and Mr R.A. Jacobs 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Francis Brandler 

and 
Southern Oceanic Hotels Pty Ltd trading as Observation 

City Resort Hotel. 
No. 1292 of 1993. 

COMMISSIONER G.L. FIELDING. 
15 December 1993. 

Order. 
HAVING heard the Applicant in person and Mr R.A. Jacobs 
on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edward Kettle 

and 
Go Go Go Pty Ltd 
No. 1287 of 1993. 

COMMISSIONER J.F. GREGOR. 
6 January 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 15th of September 1993, 
Edward Kettle (the Applicant) filed in the Registry an 
application for Orders pursuant to Section 29(b)(i) of the 
Industrial Relations Act 1979 (the Act) on the grounds that 
the termination of his employment by Go Go Go Pty Ltd 
(Go) had been unfair and "without regard to natural 
justice." 

The Commission heard the application on the 24th of 
November 1993. Shortly put, the Applicant's position is that 
following an interview he was offered employment at Go 
and commenced work on or about the 9th of August 1993. 
The employer's business is printing and the Applicant was 
employed as the Print Manager. He says that on the 25th of 
August 1993, he had what he described as a verbal 
disagreement with one Damian Green, the Quality Assur- 
ance Manager of Go. The Applicant's evidence is that he 
commenced work at about 8.30am on the 25th of August 

1993. He had in his mind that there had been an internal 
memo to advise that all of the staff were to attend a training 
session on quality assurance. His section was very busy and 
he needed to keep a machine running. He went to the 
principal of Go, Mr Brian Taylor, to seek his permission to 
excuse a printer from attending the video display. According 
to the Applicant, Mr Taylor agreed but said that he should 
tell Damian Green. When the Applicant left Mr Taylor's 
office, he saw Mr Green standing talking to another 
employee. He excused himself and told Green that he had 
just spoken to Mr Taylor who had given permission to 
excuse a machinist from the training session. Green wanted 
to know why a machinist was to be excused. According to 
the Applicant he explained why this was so but this seemed 
to agitate Green. At the very least Green did not appear to 
like what he was being told. Mr Green wanted to continue 
the discussion. The Applicant told Green that Mr Taylor had 
given permission and that was all there was to it. He started 
to walk away from Green and realised that Green was behind 
him, particularly when Green said words to the effect of: 
"Don't walk away from me you ignorant pig." 

According to the Applicant, at this stage there were 
customers within earshot so he invited Green to come down 
to the print room. Green followed him, swearing as he did 
so. The Applicant grabbed Green by the tie and said "Don't 
call me a f. pig." He let go of the tie and walked into his 
office. Half an hour later Green walked into the Applicant's 
office and he was, in the words of the Applicant, looking 
"completely demented." Green had no discussion with the 
Applicant at that time. The Principal, Brian Taylor, some time 
later called into the Applicant's office. He took that 
opportunity to tell Mr Taylor about the argument. Mr Taylor's 
response was that the matter was more than an argument, 
however he left the office without further comment. Later in 
the day, at around 4.00pm, Mr Taylor came into the 
Applicant's office with a sheet of paper in his hand. The 
Applicant was asked to go to Mr Taylor's office. He was told 
by Mr Taylor that he had investigated the matter. Mr Taylor's 
view of the events was that it was more serious than it 
appeared as Mr Green had been to the Police and sworn out 
an assault charge. After this, the Applicant was given his pay. 
The Applicant checked the money he was given and asked 
Mr Taylor why there was no money in lieu of notice. He was 
told by Mr Taylor that he had been sacked because of 
disciplinary reasons. The Applicant related that he then went 
to the print room. In his bag were two boxes of backup disks 
for the computer. He said he was emotional at the time about 
being sacked and as he picked up the bag the disks spilt 
everywhere. Then he threw the bag on the table. 

It is the Applicant's position that nothing of significance 
had occurred over the period of the employment relationship 
prior to the events on the 25th of August 1993 which would 
have led his employer to develop any negative impression 
about him. His evidence is that the event for which he was 
dismissed was an isolated one in an otherwise reasonable 
relationship. 

Mr Brian Taylor, the Principal of Go, appeared for the 
Respondent. His version of the events is somewhat different. 
He said he had been concerned about the attitudes that the 
Applicant had demonstrated over the first 12 days of his 
employment. Mr Taylor had been absent early on the 25th 
of August 1993. When he reached the office he was told that 
there had been problems and Mr Green told him what had 
happened. He made inquiries to other staff but he did not 
approach the Applicant at the time because on a number of 
occasions in the past he had demonstrated aggressiveness 
and the propensity to be loud. Mr Taylor did not want this 
type of behaviour to be demonstrated in front of the staff or 
clients. He said that over the day he thoroughly investigated 
the affair and reached a conclusion that dismissal of the 
Applicant was the only option. He deliberately left the 
dismissal until late in the afternoon when the staff would be 
away at the training session because he suspected there 
would be an aggressive response from the Applicant. That 
turned out to be the case. Mr Taylor disputed the evidence 
of the Applicant that the computer disks merely fell out of 
his bag. He said they were thrown around and this was 
accompanied by loud protests. 



74 W.A.I.G. 117 

Mr Taylor also told the Commission about difficulties 
that there had been with the Applicant over his short time 
of employment. He told the Commission about his concern 
when a consultant had been brought in to address the staff. 
He believed that the Applicant's behaviour challenged the 
consultant. The challenges had left Mr Taylor, as Principal 
of the Company, disappointed and upset and he had told the 
Applicant so. 

The Commission also heard evidence from Mr Damian 
Green. He told the Commission that on the day previous to 
the dismissal he had given a directive for all staff to attend 
a training meeting. If they could not attend they were to let 
him know. He did not receive advice from anyone and made 
the assumption that all would be in attendance. It is relevant 
to indicate that Mr Green had been associated with Go for 
eight years, first as a founding director of the Company and 
later as an employee after he resigned his directorship in 
1990. At the time of the incident, he was responsible for 
quality assurance. 

Mr Green advised the Commission that he was told that 
the Applicant had advised Mr Taylor that, for one reason or 
another, a printer could not attend the staff training meeting. 
He had heard Mr Taylor tell the Applicant to take it up with 
him, Green. However the Applicant did not, so Green 
walked after him to try and resolve the problem. In response 
to a question from the Applicant, Green admitted that he did 
call him an ignorant pig. Mr Green related that the Applicant 
then called him down to his office. He said he gladly went 
because he thought that he would get the matter sorted out. 
On the way to the office, however, the Applicant came at 
him violently and physically attacked him. It was not a 
verbal attack. Mr Green described it as an attack of 'vigour 
and of malicious intent physically'. He was grabbed by the 
throat by the Applicant. Green was stunned by the attack. 
He had never seen anyone behave in such a way in the 
workplace before. He reported the incident to Mr Taylor and 
told him that he was going to report the assault to the Police. 

I now turn to my impressions of the evidence from the 
parties. As Mr Clohessy, who appeared for the Applicant 
said, the outcome of a matter such as this depends upon 
questions of fact. It is for the Commission to analyse the 
evidence and reach a conclusion as to what happened on the 
balance of probabilities. 

What the Applicant says is essentially this. After 
interviews, he started working for Go in a senior position. 
He was a man of experience, having worked in various 
senior positions in printing companies both in this State and 
in others. In that sense, he was not a newcomer to either the 
trade or to supervision. The thrust of his evidence is that his 
first twelve days at the Company generally passed without 
incident. He did attend a staff training session at which a 
consultant addressed the employees of Go. He made some 
"omments to the consultant but they were not comments 
which should have drawn any approbation. He had merely 
expressed disagreement with the consultant. It is his view 
that he was in fact the victim of failing to properly recognise 
Damian Green's position in the Company, llie responsibil- 
ity for the fracas lay with Green who had, in effect, provoked 
him into grabbing his tie. The incident was no more than him 
grabbing Green's tie. It was not an incident of any moment 
at all. He let go of the tie quickly and walked away. He 
regarded it as a minor matter. The weight that he put on it 
can be gauged, he says, by the fact that he reported the 
matter himself to Mr Taylor. 

The stories of Taylor and Green are different to that of 
the Applicant. In his evidence, Mr Taylor mentioned a 
number of occasions where, during the short period of 
employment, he had expressed concern to the Applicant 
about his behaviour. I accept that Mr Taylor did make such 
expressions to the Applicant. If the Applicant's story is to 
be believed then there should be no history of any untoward 
incidents prior to the 25th of August 1993.1 am inclined to 
accept the story of Mr Taylor that the Applicant was either 
aggressive or, at least, spoke very forcefully to the 
consultant who had been engaged to give the Company the 
value of his expert opinion. It is rather strange that someone 
with three or four days' tenure should challenge the 

consultant in the way that Mr Taylor says the Applicant did 
in front of the rest of the staff, particularly when the 
challenge was so severe that it caused embarrassment to Mr 
Taylor and also provoked him to raise the matter with the 
Applicant. When Mr Taylor says that this was his feeling 
and his action, I accept that is what he did. 

Mr Clohessy attacked the evidence of Damian Green, 
however he was unable to shake him from his allegation that 
the response by the Applicant to Green's approach had been 
anything other than a severe physical response. Green had 
been prepared to swear out a statement to that effect to the 
Police in support of his charges against the Applicant. 

My view of the evidence is that when the stories of the 
Applicant and Green have to be compared one to the other, the 
corroboration falls on the side of the version offered by Green. 
Therefore, when the evidence of the parties conflict, I accept 
the evidence from both of the witnesses of the Respondent. 

I now canvas the law to be applied. The Respondent, in its 
submissions, raises issue which go to the question of the 
managerial responsibility to safeguard employees from unrea- 
sonable risks. There is writing on this matter in Flemming: The 
Law of Torts (7th edition) 481 et seq where the learned author 
notes that it is well settled that an employer, besides being 
vicariously liable for casual negligence of one employee 
towards another, also has an overriding managerial responsibil- 
ity to safeguard employees from unreasonable risk in regard to 
fundamental conditions of employment. This issue of em- 
ployer's liability is also canvassed in Macken, McCairy and 
Sappideen: The Law of Employment (3rd edition) page 111, 
where the learned authors noted the increasing stringency of 
care required and that a failure to meet the standard of care 
imposed by common law may not only expose the employer 
to risk of a damages action for breach of contract or negligence 
but also provide evidence of a breach by the employer of some 
duty imposed by statute. In this case, the duty of care imposed 
by the Occupational Health, Safety and Welfare Act 1992 is 
relevant. This Commission has dealt with a chain of cases 
concerning dismissal for fighting. In 1983, Fielding C. 
summarised the situation up until then in Peter John Cioccarelli 
v. Hamersley Iron Ore Pty Ltd (1983) 63 WAIG 1105 
(Cioccarelli's Case). The learned Commissioner's analysis has 
since been approved on a number of occasions by the Industrial 
Appeal Court, see Robe River Iron Associates v. The Australian 
Workers Union, West Australian Branch, Industrial Union of 
Workers (1987) 67 WAIG 320 (Acosta's Case) and also The 
Australian Workers Union, West Australian Branch, Industrial 
Union of Workers v. Argyle Diamond Mines (1993) 73 WAIG 
2650 where the Full Bench has made further comments on the 
issue. 

These cases give weight to the finding of Fielding C. in 
Cioccarelli's Case {op cit) that there was no sound basis and 
reasonable precedent that misconduct to justify summary 
dismissal must be directly related to the worker's calling. 
It is sufficient that the misconduct is connected with or 
effects the employer's business in some way. The case law 
shows the Commission has consistently endorsed the action 
of employers who dismiss employees for assaulting others 
in or about the workplace whether in working hours or not. 
In Acosta's Case {op cit) Brinsden J. concluded that the 
Commission at first instance had accurately discussed the 
appropriate law to be applied to establish a degree of 
misconduct which would justify dismissal. In Acosta's Case 
{op cit) the Commission at first instance referred to Laws 
v. London Chronicle (Indicator Newspapers) Ltd (1959) 1 
WALR 698 the ratio of which is that to justify summary 
dismissal a single act must be such as to show the employee 
has repudiated the contract of service or one of its essential 
conditions. Also, for the purposes of this case, it is relevant 
to note that in Acosta's Case {op cit) the learned judges 
discussed the potential liability in civil actions if the 
employer did not take action to prevent employees from 
assaults by their workmates. Western v. Great Boulder Gold 
Mines (1964) 112 CLR 30 was cited as support for the 
contention that a company may also be exposed to workers 
compensation claims. The overriding law to be applied here 
is whether the dismissal was unfair and this is required to 
be dealt with in accordance with the well known principles 
in Undercliffe Nursing Home v. The Federated Miscellane- 
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ous Workers Union, Hospital Service and Miscellaneous, 
W.A. Branch (1985) 64 WAIG 385 (Undercliffe Case). 

The evidence in this matter shows that Mr Taylor became 
aware of an incident involving the Applicant and Mr 
Damian Green. I accept Mr Taylor's evidence that he 
investigated the matter and acquainted himself with all of 
the facts. I also accept that he was concerned that he had a 
duty of care to his employees. In this case, that concern was 
emphasised because of Mr Taylor's knowledge that Damian 
Green had suffered a facial injury in the past which left him 
at extreme risk if he were to be struck in the region. Added 
to this, Mr Taylor had formed a view about the Applicant 
during his short time in the employ of Go, that the Applicant 
had a propensity to be if not aggressive at least excitable. 
All of these things, when put together in my view, formed 
a reasonable basis on which Mr Taylor could conclude that 
the incident involving the Applicant and Mr Green had 
showed that the Applicant's response to the provocation of 
Mr Green was disproportionate in the circumstances. He was 
therefore justified on the facts as he knew them and on the 
basis of his investigation in bringing the contract of 
employment to an end. Whether or not this Commission 
would have reached the same conclusion if it were dealing 
with the matter on the day is not the point. The Commission 
is required to view the incident against the principles which 
are set out in the Undercliffe Case (op cit). Having done so, 
I am drawn to the conclusion that the necessary degree of 
unfairness has not, on the balance of probabilities, been 
demonstrated by die Applicant and for that reason his 
application must fail. In the circumstances the Commission 
will issue an Order of dismissal. 

Appearances: Mr R.W. Clohessy appeared on behalf of 
the Applicant. 

Mr B. Taylor appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edward Kettle 

and 
Go Go Go Pty Ltd 
No. 1287 of 1993. 

COMMISSIONER J.F. GREGOR. 
6 January 1994. 

Order. 
HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr B. Taylor on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J. F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thercse Anne Mowbray 

and 

Halas Dental Limited. 

No. 1213 of 1993. 

Halas Dental Limited 

and 

Thercse Anne Mowbray. 

No. 1648 of 1993. 

COMMISSIONER C.B. PARKS. 

10 January 1994. 
Order. 

WHEREAS on 23 August 1993 Ms T.A. Mowbray filed in 
the Commission application No. 1213 of 1993 seeking an 
order pursuant to s.29(b)(i) of the Industrial Relations Act 
1979; and 

Whereas on 15 December 1993 Halas Dental Limited 
filed in the Commission application No. 1648 of 1993 
seeking an order for the dismissal of application No. 1213 
of 1993 pursuant to s.27(l) of the Industrial Relations Act 
1979; and 

Whereas on 23 December 1993 Notices of Hearing listing 
the abovenamed applications for hearing were forwarded to 
the parties; and 

Whereas on 5 January 1994 the Commission received a 
letter from Ms Mowbray in regard to the abovenamed 
applications in which she states that "I choose to dismiss 
this matter"; and 

Whereas the abovenamed applications were joined at the 
scheduled hearing on 10 January 1994 and there was no 
appearance on behalf of Ms Mowbray; and 

Whereas Ms A.G. McCallum (of Counsel) appeared on 
behalf of Halas Dental Limited and asked that application 
No. 1213 of 1993 be dismissed; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 1213 of 1993 be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 119 

Applicant Respondent Commissioner Result 

Bimie N. Simcoa Operations Pty Ltd 904/1992 Parks C. Discontinued 
Brady C.P. Speculator Holdings t/a Brady Drums; 

Fisherman Holdings t/a Brady Drums 
50/1993 Parks C. Discontinued 

Brandler M.F, Southern Oceanic Hotels Pty Ltd 1292/1993 Fielding C. Dismissed 
t/a Observation City Resort Hotel 

Brandler M.F. Southern Oceanic Hotels Pty Ltd 755/1993 Fielding C. Dismissed 
t/a Observation City Resort Hotel 

Briggs D.P. Belmont Sports & Recreation Club 1421/1993 Halliwell S.C. Discontinued 
Castieau P.T. Daihatsu Australia Pty Ltd 1347/1992 Parks C. Discontinued 
Cosgrove J.E. Westrac Equipment Pty Ltd 1547/1992 Parks C. Discontinued 
Craigs D. Nigrius Holdings Pty Ltd 

(Chicken Treat, Medina) 
786/1992 Parks C. Discontinued 

Cram N. Hooks 'N' Things 1067/1993 Beech C. Withdrawn 
Croft M.C. Skippers Aviation Pty Ltd 1355/1993 Parks C. Discontinued 
Dair G. Select-a-Sandwich 1349/1992 Parks C. Discontinued 
Daniele S.A. No Free Lunches Pty Ltd 1157/1993 Halliwell S.C. Discontinued 

t/a Oriel Cafe Brasserie 
DeGois C.R. The City of Canning 1474/1992 Negus C. Dismissed 
Derriman K. Hydroflor 772/1993 Parks C. Discontinued 
Dix J.A. Euro Printing Co Pty Ltd (Angelo Manni) 1373/1993 Negus C. Discontinued 
Ferreira J.A. Quayside Marina's Pty Ltd 

t/a Aquarama Marina 
1367/1992 Parks C. Concluded 

Gilbride A.P. Clive Elliott Jennings 179/1993 Parks C. Discontinued 
Halligan M.F. Samuelson Film Service Australia 1338/1993 Fielding C. Withdrawn 

Pty Ltd 
Harden S.M. Fawn Holdings Pty Ltd 

(Beau Rivage) 
1214/1993 Halliwell S.C. Dismissed 

Heard D. Modem Roof Restoration 122/1993 Parks C. Discontinued 
Heighway C. Martin Tiddy—C/- Big W Bunbury 1441/1993 Beech C. Discontinued 
Jayne S. Fremantle Plan Printing and 

Microfilming Centre 
1018/1992 Parks C. Concluded 

Killick E.A. Betta Insulation and Window Tinting 1097/1992 Parks C. Discontinued 
Lindsay J.T. Wesfarmers Limited 1087/1993 Halliwell S.C. Dismissed 
Maddox E.T. I.T. Wilkie & Co 1345/1993 Beech C. Discontinued 
Matthews W. Simcoa Operations Pty Ltd 936/1992 Parks C. Discontinued 
Mulholland I.M. Metro Brick a Division of Bristile Ltd 689/1992 Parks C. Discontinued 
O'Keefe XT. Modem Roof Restoration 123/1993 Parks C. Discontinued 
Pearce R. FAI Security Group Pty Ltd 208/1993 Parks C. Discontinued 
Rimmer G.R. Sanda Holdings Pty Ltd 1135/1993 Fielding C. Withdrawn 
Rooyen C.V. Victoria Park Youth Accommodation 984/1992 Parks C. Discontinued 
Shaw DJ. Ozmist Nominees Pty 

Ltd/Clemente Realty First Western 
1414/1993 Beech C. Withdrawn 

Shields P. Redfem Nominees Pty Ltd— 
Black Label Fashions 

958/1992 Parks C. Discontinued 

Shinner R.G. James Barr, Graham George Standley 
and Ann Maree Standley t/a Barr & 
Standley 

1339/1992 Parks C. Discontinued 

Somes N.D. A.W.A. Defence Industries Pty Ltd 950/1992 Parks C. Discontinued 
Stanley S. Euro Printing 1387/1993 Negus C. Discontinued 
Stuart-Smith B. Exicom Pty Ltd 1096/1992 Parks C. Discontinued 
Sutherland L.A. The Regatta Complex 

(1929 Holdings Pty Ltd) 
1137/1992 Parks C. Discontinued 

Thrower I.R. TUckabianna Gold Mine 1319/1993 Gregor C. Discontinued 
—Newcrest Mining Limited 

Walker B. Chequers Golf Club (Incorporated) 1341/1993 Negus C. Granted 
Walker C.K. Riverton Hotel 1334/1992 Parks C. Discontinued 
Williams N.D. Dunwary Pty Ltd t/a 

Hire All & Sales 
839/1993 Parks C. Discontinued 
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^ CONFERENCES—^ 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (W.A. Branch) and the Metals and Engineering 

Workers' Union—Western Australia Branch 
and 

Ledger Engineering Pty Ltd. 
No. C 449 of 1993. 

COMMISSIONER R.N. GEORGE. 
10 December 1993. 

Order. 
WHEREAS a conference was held in Perth on 29 November 
1993 pursuant to section 44 of the Industrial Relations Act 
1979; and 

Whereas an agreement was reached between the above- 
mentioned parties at the said conference; 

Now therefore, I the undersigned, being satisfied that this 
matter is consistent with the Principles enunciated by the 
Commission in Court Session in Matter No. 1752 of 1991 
dated 31 January 1992 and pursuant to the powers conferred 
under the said Act, issues the following Order— 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Ledger Engineering Pty 

Ltd Employment Agreement No. C 449 of 1993 and shall 
replace the Ledger Engineering Pty Ltd Agreement, Order 
No. 1359 of 1988. 

1A.—State Wage Principles. 
It is a condition of the Agreement that any party seeking 

to vary its terms on or from the 31st day of January 1992 
shall not pursue before the Western Australian Industrial 
Relations Commission any variation to such agreement 
without due regard for the Principles as stated by the 
Western Australian Industrial Relations Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. General Conditions 
4. Term of the Agreement 
5. Parties Bound by this Agreement 
6. Wage Rates 
7. Attendance and Merit Pay 
8. Health and Safety 
9. Payroll Deduction of Union Dues and Medical 

Benefits 
10. Representatives' Paid Leave 
11. Juty Pay 
12. Hours of Work 
13. Long Service Leave 
14. Rights Reserved 

3.—General Conditions. 
Other than what is in this document the General 

Conditions of Employment will be as per Part 1 of the Metal 
Trades (General) Award 1966, No. 13 of 1965. 

4.—Term of the Agreement. 

This Agreement is current for the time commencing 1 
October 1987. This Agreement cancels and supersedes all 
previous arrangements on wages and conditions between the 
Respondent Company, its predecessors and the applicant 
trade union and employees. 

5.—Parties Bound by This Agreement 

This Agreement shall apply to and be binding on Ledger 
Engineering Pty Ltd, the Australian Electrical, Electronics, 
Foundry & Engineering Union (Western Australian Branch) 
and the Metals and Engineering Workers' Union—Western 
Australia Branch. 

6.—Wage Rates. 

(1) The total wage payable weekly to adult employees 
(other than apprentices) classified under a defined level 
specified in Clause 5.—Definitions and Classification 
Structure of the Metal Trades (General) Award 1966, No. 
13 of 1965 shall be as follows: 

Wage Base Rate Supple- Over Tool Tbtal 
Group Per Week mentary Award 

Payment 

Level C14 284.80 40.60 1.40 — 326.80 
C13 299.50 42.60 24.80 — 366.90 
C12 319.20 45.40 16.40 — 381.00 
Cll 337.40 48.10 26.70 — 412.20 
€10 365.20 52.00 40.90 9.20 467.30 
C 9 383.50 54.60 42.70 9.20 490.00 
€8 401.70 57.20 45.00 9.20 513.10 

(2) (a) This wage rate is structured on the basis that an 
employee will be required to perform all duties required and 
associated with the business carried out by Ledger Engineer- 
ing Pty Ltd. 

(b) Subject to any order of the Western Australian 
Industrial Relations Commission which arises out of a State 
Wage Case or any other movement of wage rates, the 
component of this clause headed "overaward" shall only be 
adjusted by agreement between the Company and its 
employees and/or the unions representing the workforce of 
the enterprise. 

(c) The remaining components of this clause shall be 
adjusted automatically by the same amount and from the 
same date as movements in wages in Part I of the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

(3) Subject to Clause 14.—Rights Reserved, hereof, 
Levels C7 to C5 inclusive under the Metal Trades (General) 
Award 1966, No. 13 of 1965 shall be available to be utilised 
for reclassification purposes. 

7.—Attendance and Merit Pay. 

In addition to the normal wage rates given in Clause 
6.—Wage Rates, of this Agreement, the following payments 
will apply: 

(1) Merit/attendance money which is not all purpose, 
will be paid for qualifying weeks at a flat rate 
between 0c to $2.10 per hour of attendance. The 
rate being set at time of employment and reviewed 
from time to time. 

(2) Every working week qualifies for attendance/merit 
payment until the accumulation of three absences 
from normal duty in any one year of service. 

(3) On the fourth and subsequent occasions of 
absence, that week's attendance/merit money will 
not be paid. 



(4) An absence is defined as the non-attendance of 
normal time through sickness, late starting, lost 
time injury or straight non-attendance. 

(5) Time consumed in attending the clinic for work 
related injuries will not count as an absence or lost 
time provided there is, within reason, attendance 
at work before and after the clinic visit. 

(6) The enterprise will give an undertaking that any 
worker who is referred back to work on "light 
duties" by the medical practitioner will be found 
suitable light work, if such work is available. There 
will be no adjustment to previously agreed rates. 

(7) Unavoidable, short duration absences may be 
nullified by agreement with the supervisor, pro- 
vided the time is made up at an ordinary rate. 
Registration of the Agreement will be made on the 
clock card and made up time noted thereon also. 

(8) Absence through sickness without accompanying 
doctor's certificate will be treated in accordance 
with the provisions of Clause 24.—Absence 
Through Sickness of the Metal Trades (General) 
Award 1966 No. 13 of 1965. 

(9) The merit/attendance money will be paid each 
week of attendance if all award working hours are 
worked in the week, subject to the above being 
satisfied. 

(10) The rate paid will be subject to regular review and 
employees will be required to maintain perform- 
ance to qualify for payment. 

Should an employee fail to maintain such 
performance, their progress will be discussed by 
the review committee and payment adjusted. 

The review committee will consist of the Shop 
Foreperson, Leading Hand for the employee 
concerned and a representative of the Shop 
Committee. 

8.—Health and Safety. 

(1) As a condition of employment, all employees will be 
required to wear industrial clothing, safety footwear and 
protection equipment as supplied by the Company. 

The individuals will be responsible for keeping their 
safety clothing and equipment in good repair and identifia- 
ble as Ledger Engineering. 

Replacement of this equipment will be on an as required 
basis for genuine wear and tear or accident and on the return 
of spent equipment. 

An employee leaving voluntarily or dismissed for 
misconduct within three (3) months of receiving any new 
safety clothing or equipment will be required to reimburse 
the Company for the cost of those items. 

(2) The Company will provide each employee with: 

(a) One (1) pair of suitable safety work boots; 

(b) Two (2) pairs of trousers plus two (2) long-sleeved 
shirts; or two (2) pairs of overalls; or one (1) pair 
of trouser plus one (1) long-sleeved shirt plus one 
(1) pair of overalls; 

(3) Health 

Employees will be required to undergo a regular medical 
examination by a doctor appointed by the Company. 

9.—Payroll Deduction of Union Dues and Medical Benefits. 

If so requested by an employee the Company will make 
subscription deductions for union dues and medical benefits 
at source subject to the individual employee's prior 
agreement in writing. 

10.—^Representatives' Paid Leave. 

Elected and recognised Shop Representatives will be 
allowed up to a total of five (5) days paid leave per annum 
to attend Trade Union Education courses which have 
received prior approval from the Company. Contents of the 
courses are to be made available to the Company upon 
request. 

11.—Jury Pay. 

If an employee is called for Jury Duty, the Company will 
make up the difference between the Jury pay and the normal 
weekly earnings, without overtime. 

12.—Hours of Work. 

Hours of work shall be 38 hours per week in accordance 
with the Metal Trades (General) Award 1966, No. 13 of 
1965. 

Specifically, hours of work shall be: 

Monday 8 hours 

Dtesday 8 hours 
Wednesday 8 hours 
Thursday 8 hours 
Friday 6 hours 

Starting times shall be as agreed by a majority of 
employees, the Company and the union. 

13.—Long Service Leave. 

Long Service Leave shall be in accordance with the 
Standard Provisions for Long Service Leave reported at 68 
WAIG pp 1-4 with the following exceptions: 

(A) In lieu of subclause 3.—Period of Leave the 
following is to apply: 

"3.—Period of Leave. 

(1) The leave to which an employee shall be 
entitled or deemed to be entitled shall be as 
provided in this subclause. 

(2) Subject to the provisions of paragraphs (5) 
and (6) of this subclause, where an employee 
has completed at least 10 years' service the 
amount of leave shall be— 

(a) in respect of 10 years' service so 
completed—13 weeks' leave; 

(b) in respect to the next 10 years' service— 
13 weeks' leave; 

(c) One pair of safety glasses or will contribute up to ^ ln resP®c' of each seven years service 
$30.00 towards the cost of approved safety lenses completed after such 20 years 13 
for spectacles on presentation of a receipt; weeks leave; 

(d) Hearing protection equipment in the form of ear ^ on tJle termination of the employee s 
muffs or ear plugs; employment 

(e) Spats and gloves. (i) by his death; 



(ii) in any circumstances otherwise 
than by his/her employer for seri- 
ous misconduct; 

in respect of the number of years' 
service with the employer completed 
since he/she last became entitled to an 
amount of long service leave, a propor- 
tionate amount on the basis of 13 weeks 
for 10 years' service unless the em- 
ployee has already become entitled to 
two periods of leave in which case the 
proportionate amount for service since 
he/she became entitled to that second 
period of leave shall be on the basis of 
13 weeks for seven years' service. 

(3) Subject to the provisions of paragraph (6) of 
this subclause, where an employee has 
completed at least seven years' service but 
less than 10 years' service since its com- 
mencement and his/her employment is termi- 
nated— 

(a) by his/her death; or 

(b) in any circumstances, otherwise than by 
his/her employer for serious miscon- 
duct; 

the amount of the leave shall be such 
proportion of 13 weeks' leave as the 
number of completed years of such 
service bears to 10 years. 

(4) In the cases to which paragraphs (2)(d) and 
(3) of this subclause apply the employee shall 
be deemed to have been entitled to and to 
have commenced leave immediately prior to 
such termination. 

(5) An employee whose service with an em- 
ployer commenced before 1st October 1981 
and whose service would entitle him/her to 
long service leave under this clause shall be 
entitled to leave calculated on the following 
basis:— 

(a) for each completed year of service 
commencing before 1st October 1964 
an amount of leave calculated on the 
basis of 13 weeks' leave for 20 years' 
service; 

with an employer commenced before 1st 
October 1981 shall be entitled to an amount 
of long service leave calculated on the 
following basis:— 

(a) for each completed year of service 
commencing before the 1st October 
1964 an amount of leave calculated on 
the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each other completed year of service 
commencing before 1st October 1981 
an amount of leave calculated on the 
basis of 13 weeks' leave for 15 years' 
service; and 

(c) for each completed year of service 
commencing on or after 1st October 
1981 an amount of leave calculated on 
the basis of 13 weeks' leave for 10 
years' or, as the case may be, 7 years' 
service.' 

(B) In lieu of paragraph (2) of subclause 5.—Taking 
Leave the following is to apply: 

"(2) In the case to which paragraph (2)(d) or 
paragraph 3 of subclause 3.—Period of Leave 
applies and in any case in which the employ- 
ment of the employee who has become entitled 
to leave hereunder is terminated before such 
leave is taken or fully taken the employer shall, 
upon termination of his/her employment other- 
wise than by death, pay to the employee, and 
upon termination of employment by death pay 
to the personal representative of the employee 
upon request by the personal representative, a 
sum equivalent to the amount which would 
have been payable in respect of the period of 
leave to which he/she is entitled or deemed to 
have been entitled and which would have been 
taken but for such termination. Such payment 
shall be deemed to have satisfied the obligation 
of the employer in respect of leave hereunder." 

14.—Rights Reserved. 
Liberty is reserved to the Applicant unions to make 

application for a new Order to include wage rates and 
overaward payments for levels C7 to C5 inclusive. 

(b) for each other completed year of service 
commencing before 1st October 1981 
an amount of leave calculated on the 
basis of 13 weeks' leave for 15 years' 
service; and 

(c) for each completed year of service 
commencing on or after 1st October 
1981 an amount of leave calculated on 
the basis of 13 weeks' leave for 10 
years' or as the case may be, seven 
years' service. 

Provided that such employee shall not be 
entitled to long service leave until his/her 
completed years of service entitle him/her to 
the amount of long service leave prescribed 
in either paragraph (2)(a) or paragraph (2)(b) 
or paragraph (2)(c) of this subclause as the 
case may be. 

(6) An employee to whom paragraphs (2)(d) and 
(3) of this subclause apply whose service 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Meat Marketing Corporation 
and 

Australian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch. 

No. C 695 of 1992. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
23 December 1993. 

WHEREAS pursuant to Section 44 of the Act, the Commission 
held a further conference on the 16th day of December, 1993 
to enable the parties to report their progress toward agreement 
on a method for calculation of productivity bonus payments to 
employees of the Western Australian Meat Marketing Corpora- 
tion at its Spearwood operations; and 



Whereas the parties were previously bound by Order No. 
C 695 of 1992 of the Commission issued 31 August, 1993 
and prescribing inter alia the payment of productivity bonus 
payments as calculated by a simplified method; and 

Whereas the parties have now agreed both on a complete 
method for the calculation of productivity bonus payments 
and on the rules for the implementation of the agreed 
method; and 

Whereas both the agreed method for calculation and the 
rules for implementation are set out in the Schedule 
attaching to this Order; and 

Whereas the parties agree that the Schedule constitutes a 
completed first step in the process of development of an 
Enterprise Agreement to be registered pursuant to Section 
41 of the Act and in compliance with the criteria set out in 
the section titled Enterprise Bargaining of General Order 
No. 1752 of 1991 (the State Wage Decision) and will be 
incorporated within such an Agreement when negotiations 
are complete and application is made; and 

Whereas the parties reserve the right to negotiate changes 
to Clause 6.—Rules of Implementation of this Schedule 
attaching to this Order in the context of the broader 
enterprise bargaining agenda with particular reference to the 
issue of absenteeism; and 

Whereas the parties seek the assistance of the Commis- 
sion in formally establishing the system of productivity 
payments set out in the Schedule attaching to this Order and 
effecting the cancellation of the Order previously made in 
this matter; 

The Commission hereby orders: 

1. That notwithstanding the provisions of Clause 
8.—Rates of Wages of the Meat Industry (WA 
Lamb Marketing Board) Award, 1981, the West- 
em Australian Meat Marketing Corporation shall 
pay to its employees at its Spearwood operations 
productivity bonus payments as calculated by the 
method set out in the attached Schedule and on the 
terms set out in Clause 6.—Rules of Implementa- 
tion of this Schedule. 

2. That such payments shall apply from the date of 
issue of this Order and shall continue to be made 
according to this Order until such time as the 
Order is superseded by the inclusion of the 
productivity bonus payments scheme in an Enter- 
prise Agreement registered with the Commission 
pursuant to Section 41 of the Act and in 
accordance with the provisions made in General 
Order No. 1752 of 1991. 

3. That Order No. C 695 of 1992 issued by the 
Commission on 31 August 1993 be cancelled and 
be replaced by the present Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
W.A.M.M.C. Productivity Measurement Scheme. 

Contents. 
0. Overview 
1. Elements of the Scheme 
2. Method of Calculation of Productivity Bonus 
3. Strengths 
4. Potential Weaknesses 
5. Conclusion 
6. Rules for Implementation 

Appendices 

A. Calculation of standard times per piece 

B. Composition of Standard Carcase/Manning level calcula- 
tions 

C. Standard team and carcase tally summary 

D. Example of productivity bonus calculation 

W.A.M.M.C. Productivity Measurement Scheme. 

O.—Overview. 
The W.A.M.M.C. Productivity Measurement Scheme, 

devised by Mr Graham Smith of the AMIEU (South 
Australia) and further developed and tested in conjunction 
with the Corporation, is an output based scheme which takes 
into account the various degrees of difficulty in producing 
a diverse range of meat products for a wide variety of 
maricets. 

Broadly, cartoned output is measured in terms of standard 
amounts of time required to complete each of the activities 
involved in production. These times are summarised, 
converted and expressed in terms of a "standard carcase" 
with a view to comparing the actual output per employee 
with the standard output per employee, to determine whether 
or not additional productivity has been achieved. 

Where it is established that additional productivity has 
been achieved the additional output is converted to hours per 
employee for the purposes of bonus calculation. 

Where, in any week, a net productivity gain has been 
achieved, the net gain per employee is paid at the rate of time 
and a half at the current award rate (before any shift 
allowance) for the position. 

Testing of the scheme, as far as it is possible to do so, has 
indicated that, where additional productivity was calculated 
to have occurred, the average per carcase labour and bonus 
cost does not exceed the average labour cost prior to the 
introduction of the interim scheme. 

In principle, the scheme is accepted by the Corporation, 
with the reservation that certain minor matters outlined in 
the conclusion to this report will need to be periodically 
reviewed. 

1.—Elements of the Scheme. 

The following have been either been established as 
standards, or are required to be supplied as actual results, 
in order to carry out the productivity bonus calculations; 

1.1 A standard time for each activity involved in the 
production process expressed in seconds per 
carcase, saw cut, piece or carton, as appropriate. 

1.2 The proportion of a whole carcase that each piece 
represents. 

1.3 The standard number of pieces of product per 
carton in each of the categories of carton. 

1.4 The number of wraps per piece, if more than one. 

1.5 The proportion of the whole carcase boning time 
that each boneless piece represents. 

1.6 The number of saw cuts required to produce each 
piece. 

1.7 The number of pieces of each product obtainable 
from one carcase. 

1.8 The number of pieces of vacuum packed product 
in each operation of the vacuum packing machine. 

1.9 The standard shift manning (team). 
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1.10 The composition of a standard cut and packed 
carcase (Comprises a basic 15 cut carcase breakup 
of bone-in legs, saddle, breast & flaps, square cut 
shoulders, neck and foreshanks). 

1.11 The standard carcase tally for the shift. 

1.12 Available working time per employee per stan- 
dard shift (expressed in seconds). 

1.13 The actual number of carcases processed. 

1.14 Product group categories, incorporating products 
requiring similar activities in the production 
process. 

1.15 The actual number of cartons produced in each 
product group. 

1.16 Actual number of employees engaged in produc- 
tion. 

1.17 Average overtime worked per employee (in 
minutes). 

2.—Method of Calculation of Productivity Bonus. 

2.1 Using 1.1 above, and applying the factors in 1.2 to 1.8 
as appropriate, a standard time (in seconds) is calculated for 
each activity (where it applies) for one piece in each product 
group. The times for the activities applicable to each product 
are totalled to arrive at a standard time for the complete 
production and packing of one piece of each product, 
expressed in seconds per piece. (This calculation is shown 
in appendix A). 

2.2 By applying the standard times per piece (2.1 above) 
to the elements of a standard carcase (1.10 above) and 
totalling the resultant times, the total time (in seconds) to 
produce and pack a standard carcase is derived. (These 
calculations are shown in Appendix B). 

2.3 Again, by applying the standard times per piece (2.1 
above) to the elements of a standard carcase (1.10 above), 
the seconds required to complete each activity involved in 
producing a standard carcase are ascertained. Then, based 
on a standard 7 (productive) hours shift, the units of labour 
per carcase are calculated (expressed as units of labour per 
100 carcases for convenience). These are then applied to 
various levels of carcase tally to arrive at a "best fit" team 
structure. The number of people required is established by 
firstly grouping similar activities which can be physically 
carried out by the same person or people and then rounding 
up the units of labour for each activity or group of activities 
to the nearest whole person. (See Appendix B for the 
calculations and Appendix C for a summary of the 
calculations and the team composition). 

On the afternoon shift a 10% "tolerance" was allowed 
to reflect the smoother workflow and consequent lower idle 
time. The effect of this is to increase the standard carcase 
per person target. 

In the bonus calculation the afternoon shift team is 
increased by I'/z people and the dayshift reduced by \xh 
people to allow for the fact that the 3 person truck unloading 
team, which is on the dayshift pay-roll, unloads carcases for 
both the day and night shifts. 

2.4 Using the actual number of cartons of each product 
group produced (see 2.6 below), multiplied by the number 
of pieces per carton and by the number of seconds per piece 
(from 2.1 above) the value of actual output, in seconds, is 
ascertained. This is then divided by the standard time 
required to produce a standard carcase so as to express the 
cartoned output in terms of standard carcases (See Appendix 
D—columns (a), (b), (c) and (d)). These are then totalled to 
arrive at total output in standard carcase terms. 
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2.5 The productivity calculation (See "PRODUCTIVITY 
CALCULATION" box in Appendix D) is made, using the 
formulae shown on the example, as follows: 

2.5.1 The standard carcase target per employee is 
calculated by dividing the carcase tally by the 
standard team number (1). 

2.5.2 The theoretical carcase target per employee (with 
no idle time) is calculated by dividing the 
available working hours by the time required to 
produce a standard carcase (m). 

2.5.3 The standard carcase target (1) is divided by the 
theoretical carcase target (m) to give the percent- 
age of productive time to available time (n). 

2.5.4 This percentage is then used to reduce the actual 
number of people working to a theoretical number 
which would have been employed if there was 
zero idle time (o). 

2.5.5 This figure is then divided into the standard 
carcase equivalent of the actual cartoned output to 
arrive at the number of standard carcases proc- 
essed per employee (without idle time) (p). 

2.5.6 From the result is deducted the theoretical 
standard carcase target per employee (without idle 
time) to arrive at a positive or negative variance, 
in terms of standard carcases (q). 

2.5.7 This result is then converted into minutes by 
multiplying it by the standard time to produce a 
standard carcase (s). 

2.5.8 From this is deducted the average overtime 
worked, per person, to eliminate the portion of any 
variance caused by working more than the 
standard hours (h). 

2.5.9 The result is the bonus earned per person, 
expressed in minutes (t) or hours (u). 

NOTE: There are alternative, equally valid, steps which 
could be taken to calculate the same result from 
the same data. The above can be reduced to the 
following formula: 

[ (axbxc)xjxk - k - h 

[ e x g x i x 3600 36(X) 60 

Where: 
a = Seconds per piece standard production 

time 
b = Number of pieces per carton (see 2.6) 
c = Number of cartons actually produced 
e = Seconds per standard carcase 
g = Actual number of productive employees 
h = Average overtime per employee, in 

minutes 

i = Standard carcase tally 
j = Standard manning level 
k = Available productive time per employee 

per shift, in seconds. 

2.6 Because of the variability of the number of pieces 
contained in each carton from time to time, primarily due 
to varying carcase weights, a further refinement has been 
incorporated in the calculation. 

By using the standard number of pieces per carton, 
multiplied by the actual number of cartons, and comparing 
the result with the actual number of pieces that it is 
physically possible to produce from the carcases used (i.e. 
2 legs, 2 forequarters etc) an adjustment factor, which 
effectively converts the standard pieces per carton to actual, 
is incorporated into the calculation. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 125 

3.—Strengths. 
The scheme has the following advantages over simple 

carcase tally schemes or schemes based on production 
weight: 

3.1 It has logical and mathematically correct calcula- 
tion methods. 

3.2 It has the flexibility to include new products/ 
processes/technologies. 

3.3 It has the flexibility to deal with different team 
sizes. 

3.4 It has the flexibility to deal with different 
production mixes. 

3.5 It has the flexibility to deal with different carcase 
weights/pieces per carton. 

3.6 As it is a team based scheme it allows for 
movement of employees from job to job without 
adversely affecting the employee's productivity 
bonus. 

3.7 It has the potential to promote greater co- 
operation between employees for their mutual 
benefit. 

4.—Potential Weaknesses. 
4.1 It is subject to possible inaccuracies in time 

measurement. 
The effect of any such inaccuracies would be com- 

pounded because the times that are used to measure the 
value of production output are also used to set team sizes 
and tallies, (i.e. If times were overstated then the output in 
terms of standard carcase would be too high and the tally 
per person would be too low. The converse is also true). 

4.2 It is a team based scheme which depends upon all 
members co-operating. From anecdotal evidence this is, 
apparently, not always the case. 

4.3 Possibly because of 4.2, the day shift generally 
achieves lower measured productivity than the afternoon 
shift. This has the potential to lead to discontent. 

5.—Conclusion. 
The conclusion reached by the Corporation is that the 

scheme is workable and can provide and acceptable measure 
of productivity which can form part of an overall Enterprise 
Bargain. 

The Corporation has certain reservations on manning 
levels, carcase tallies, timings on product cut from frozen 
lamb and tallies/timings for mutton production. 

It believes, however, that these are not significant enough 
to delay implementation of the scheme but it wished to 
reserve the right to monitor these factors, over time, and to 
correct any gross inaccuracies in timings or other assump- 
tions, should they subsequently come to light. 

6.—Rules for Implementation. 
The productivity bonus, as calculated in Clause 2.— 

Method of Calculation of Productivity Bonus of this 
Schedule, will be paid under the following agreed rules and 
conditions: 

6.1 (a) For the purposes of productivity calculation 
the number of employees working in a shift 
will be deemed to be number calculated by 
dividing the total number of ordinary time 
hours actually worked in the shift by the 
normal hours per person for that shift. 

(b) Employees who do not complete the day's 
work, through sickness, shall be paid a 
productivity bonus in the proportion that the 
hours that they actually worked bear to the 
normal hours for that shift. 

6.2 Employees who are absent, but produce a doctor's 
certificate on their return, will be paid a bonus for 
the number of days actually worked in the week, 
calculated as the appropriate proportion of the net 
bonus for the week. 

6.3 Employees who are absent without a doctor's 
certificate will also, for the time being, be paid a 
bonus for the number of days actually worked in 
the week, calculated as the appropriate proportion 
of the net bonus for the week. 

6.4 In the event of stop work meetings held during 
working hours the hours not worked will be 
included in the worked hours for the purpose of 
calculating productivity. However, when both 
parties agree that all employees on that shift will 
remain at the end of a normal shift to make the 
time up, the additional production will be included 
in the productivity calculation, but the additional 
time will not be included in the average overtime 
calculation. 

6.5 In the event of a strike, where dispute procedures 
are not followed, the productivity bonus scheme 
will remain in place and the production target for 
the period of the stoppage will be included in the 
target for the week, for the purposes of calculating 
productivity. In the event of strike action taking 
place subsequent to full compliance with all steps 
of the dispute settling procedure, the time lost due 
to that action shall not be included for the 
purposes of calculating productivity. 

6.6 To avoid penalising employees for lost production 
due to circumstances beyond their control, such as 
a plant closure following machinery breakdown, 
any time lost will be excluded from the productiv- 
ity calculation. Where employees are required to 
remain on duty until repairs are effected they shall 
be paid at the ordinary rate for their classification, 
but nothing in this clause shall prohibit the 
employer from exercise of the rights provided for 
in Clause 25.—Breakdowns, of the Meat Industry 
(Western Australian Lamb Marketing Board) 
Award, 1981, where applicable. 

6.7 In the event of a bomb hoax those employees who 
elect to return to work for the remainder of the 
shift will have the results for the affected day 
excluded from the calculation of their productivity 
bonus, unless the result is positive. Those employ- 
ees who elect to leave for the rest of the shift will 
have the results for the affected day included in 
the calculation of their productivity bonus, unless 
the result is positive. 

6.8 Manning levels, manning positions and flexibility 
in movement of employees between jobs shall 
remain the Management's prerogative. Any 
changes in manning levels are accommodated in 
terms of the system of calculation of productivity 
bonus payments as described in Section 2. In cases 
where all employees are able to finish early the 
productivity calculation shall be based on the 
normal hours which should have been worked for 
the whole shift and not the reduced hours actually 
worked. 

6.9 In the event of a major clean-up involving a 
significant number of employees/hours the man- 
ning levels for bonus calculation purposes will be 
adjusted to take into account only those employed 
in production. However, employees employed in 
other activities will receive a full bonus payment. 

6.10 Except as defined in 6.8, in the event of early 
closure in any day (e.g. Christmas Eve), where 
employees are paid for the full day, that day will 
be excluded from the week's productivity cdcula- 
tion. 

6.11 In the event that supply of stock to the Spearwood 
plant is limited due to circumstances beyond the 
control of the employees and employer, and to the 
extent that it is not possible to achieve target 
production on that day, that day's production shall 
be excluded from the productivity bonus calcula- 
tions for that week. 
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SPEARWOOD 

DAY SHIFT AFTERNOON SHIFT 

UNITS OF LAB 
PER 1745 CCS ACT 

UNITS OF LAB 
PER 100 CCS 

UNITS OF LAB 
PER 1586 CCS ESCRIPTIO 

1.4412 
1.0573 
0.9692 
0.3650 ) 
3.6346 ) 
1.0888 ) 
1.0888 ) 
0.5444 
0.9566 
1.1329 
0.9566 
0.9000 
0.6364 ) 
0.3090 ) 
0.6030 
0.3986 ) 
0.8183 ) 
0.5709 ) 
0.0907 
0.9932 
0.6116 
0.5465 
0.8761 
0.5287 
0.4091 

1.5857 
1.1633 
1.0664 
0.4016 ) 
3.9990 ) 
1.1980 ) 
1.1980 ) 
0.5990 
1.0525 
1.2464 
1.0525 
0.9902 
0.7002 ) 
0.3400 ) 
0.6635 
0.4386 ) 
0.9004 ) 
0.6282 ) 
0.0998 
1.0928 
0.6729 
0.6013 
0.9640 
0.5817 
0.4501 

0.0909 
0.0667 
0.0611 
0.0230 
0.2292 
0.0687 
0.0687 
0.0343 
0.0603 
0.0714 
0.0603 
0.0567 
0.0401 
0.0195 
0.0380 
0.0251 
0.0516 
0.0360 
0.0057 
0.0626 
0.0386 
0.0345 
0.0552 
0.0333 
0.0258 

Chillers 
Feed chain 
Pre Trim & Brand 
Lift ccs to saw 
Bandsaw 
Trim Legs 
Trim Shoulders 
Trim Saddles 
Wrap legs 
Wrap, boneguard & label saddles 
Wrap shoulders 
Vacuum pack 
Line & pack carton: Legs 
Line & pack carton: Saddles 
Line & pack carton: Shoulders 
Line & pack carton: Neck (& sort) 
Line & pack carton: F/shank (& sort) 
Line & pack carton: Breast & Flap 
Weight Breast & Flap carton 
Make Cartons 
Scales 
Carton Strap 
Stack pallets 
Move pallets 
Rover 

1.3574 21.5277 28.5 23.6859 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, 

Western Australian Branch 
and 

Burswood Management Limited. 
No. C 547 of 1993. 

COMMISSIONER C.B. PARKS. 
24 December 1993. 

Direction. 
WHEREAS on 20 December 1993 the applicant Union filed 
in the Commission a Notice of Application requesting the 
convening of a conference to consider the shift work roster 
to be worked by Mr S. De Silva with the respondent from 
27 December 1993; and 

Whereas a conference was convened pursuant to s.44 of 
the Industrial Relations Act 1979 on 23 December 1993; and 

Whereas the parties were not able to resolve then- 
differences in the aforementioned conference; 

And whereas the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 being 
of the opinion that it is necessary to prevent the deterioration 
of industrial relations and to enable conciliation to resolve 
the matters in question, on 23 December 1993, issued oral 
directions in relation thereto; 

And therefore the aforementioned directions are reduced 
to writing and the Commission now hereby directs— 

1. That Mr S. De Silva not be required to work night 
shift from 27 December 1993, as he is presently 
rostered; and 

2. That Mr S. De Silva not be re-rostered to 
commence the working of night shift prior to 10 
January 1994; and 

3. That the respondent provide to Mr S. De Silva, in 
writing by 5.00 pm on Friday 24 December 1993, 
the information it requires of him prior to 
considering his request that he remain on day 
shift; and 

4. That Mr S. De Silva provide to the respondent, in 
writing by 5.00 pm on Sunday 26 December 1993, 
the information requested of him pursuant to 
direction 3. hereof; and 

5. That the respondent review Mr S. De Silva's 
request that he remain on day shift and that such 
review be concluded by a time that, if the matter 
is not resolved with Mr S. De Silva, the applicant 
Union will be provided with a reasonable opportu- 
nity prior to 10 January 1994 to negotiate the 
matter with the respondent on behalf of its 
member, Mr S. De Silva. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. C 529 of 1993. 

COMMISSIONER A.R. BEECH. 
15 December 1993. 

Order. 
WHEREAS the Commission convened a conference of the 
parties pursuant to s.44 of the Industrial Relations Act 1979; 

And whereas the Commission was informed of a dispute 
between the parties concerning the respondent union's 
perception of die manner in which the company had applied 
its disciplinary procedures; 

And whereas the Commission was informed that indus- 
trial action was likely to occur over this issue; 

And whereas the Commission, in the course of the 
conference, became of the opinion that the issue, the subject 
of concern to the respondent union and its members, was 
capable of being resolved by continuing discussion between 
the parties; 

And whereas the Commission was of the opinion that an 
order should issue which will, in the opinion of the 
Commission, prevent the deterioration of industrial relations 
in respect of the matter in question whilst those discussions 
or conciliation resolves the issue; 

And having heard Ms C. Brown on behalf of the applicant 
company and Mr J. Bullock on behalf of the Respondent 
union; 

Now therefore, I the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

1. That Foodland Associated Ltd shall in discipli- 
nary matters treat all its employees consistently; 

2. That Foodland Associated Ltd shall produce to its 
employees and to the Shop, Distributive and 
Allied Employees' Association of Western Aus- 
tralia (SDA) its disciplinary procedures or shall 
develop those procedures in writing in consulta- 
tion with the SDA; 

3. That the ballot of employees which is to be held 
on Thursday 16th December 1993 not be held; 

4. That this Order shall have effect until both parties 
agree in writing that it be cancelled or until the 
expiry of Enterprise Agreement AG40 of 1993 
whichever is the sooner; 

5. That either party may apply to the Commission for 
the further amendment or the cancellation of this 
Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Rottnest Island Authority. 
No. CR 465 of 1993. 

COMMISSIONER R.N. GEORGE. 
22 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: This application comes before the 
Commission by way of a reference pursuant to section 44(8) 
of the Industrial Relations Act 1979. The matter referred is 
expressed in a Memorandum of Matters for Hearing and 
Determination in the following terms: 

"The Applicant union claims that the termination of 
employment of Mr S. Kruger was unfair under all of 
the circumstances and seeks an Order that he be 
reinstated in his previous position without loss of 
service or entitlements. 



The Respondent employer opposes the claim and 
objects to the Order as sought." 

The facts as I find them to be on the evidence are as 
follows: 

Mr Kruger commenced employment with the 
Rottnest Island Authority ("the Authority") on 
1 September 1992 as a cycle mechanic in the Cycle 
Hire shop. He had worked in the same capacity for 
eight months as a casual immediately prior to that 
appointment and in a similar position between 1979 
and 1985 when the cycle hire operation was leased to 
private operators. There were no complaints about the 
way in which Mr Kruger performed his work with the 
Authority and he had an unblemished record with that 
employer until the incident which led to his dismissal. 

At the time of Mr Kruger's appointment Mr Back, the 
Chief Executive Officer of the Authority, took the unusual 
step, for a position at that level, of involving himself directly 
in the appointment process. This occurred because of 
information revealed in relation to Mr Kruger through 
routine checks which are conducted in respect of Si 
employees being considered for fulltime employment and 
to impress upon him the standards expected as an employee 
of the Authority. The standards are those set out in a 
document entitled "Code of Conduct for Personnel Em- 
ployed on Rottnest Island" (Exhibit A). The Code was 
developed by Mr Back in consultation with the Rottnest 
Island community following a Government Inquiry which 
raised concerns about unacceptable forms of behaviour on 
Rottnest Island, including that of some members of the local 
community. The Code was completed in July 1991 and 
endorsed by the business community on the Island who also 
adopted it for their own staff. In fact the obligation to apply 
the Code of Conduct now forms part of all new leases 
granted on the Island. Copies of the document were given 
to all existing employees and the unions at the time of its 
completion. Employees engaged after July 1991 were 
required to sign to the effect that they had read, understood 
and agreed to abide by the Code's conditions. Exhibit A 
reveals that Mr Kruger signed the Code on 13 Februaiy 1992 
when he commenced employment with the Authority in a 
casual capacity. Under cross examination Mr Kruger 
conceded that he had also been given a copy of the code and 
asked to sign it when he was appointed as a permanent 
employee. According to Mr Kruger he took the code home 
with him with the rest of his paperwork but had not signed 
it as it had "slipped my mind" (Transcript p49). 

The relevant sections of the Code of Conduct so far as 
these proceedings are concerned are set out below: 

"4. PROTECTION OF RESIDENTS' RIGHTS 
As a Resident, you are entitled to have your privacy 

respected and your property protected. You also have 
an obligation to ensure that other people are accorded 
the same courtesy. 

As an employee on Rottnest, you have a right to 
expect that occupational health, safety and welfare 
conditions are of a high standard. We have developed 
an excellent reputation in this area and will continue 
to invest to maintain and improve our OHSW 
standards. 

At the end of your employment on Rottnest Island 
you have the opportunity to and should find interesting 
and rewarding jobs back on the mainland. It is a very 
strong objective for management that working on 
Rottnest should be a passport to future employment at 
any Australian tourism resort or leisure outlet. Training 
programmes are partially directed to help make this 
happen. There is also a responsibility on each employee 
to achieve this goal. 
5. WORK ON ROTTNEST 

There are significant benefits to living and working 
in an environment such as Rottnest: 

• a wide range of recreational pursuits which 
are available on an island location; 

• a safe and diverse environment for young 
children to grow up in and experience; 

• the opportunity for families to save for future 
goals; 

• the friendships that develop within a small 
community and the benefits of such a 
lifestyle, as well as being close to a major 
city. 

There are also many pressures which are not readily 
evident: 

• Many people find themselves isolated espe- 
cially in the winter months. 

• Others find difficulty in the fact that staff 
work, live and have recreation in the com- 
pany of the same people all the time. 

• The fact of not owning your own home or 
having use of your own vehicle to get away 
when you want can cause pressures. 

• The constant influx of visitors to the island, 
lack of some facilities and price of commod- 
ities are other factors which cause some 
people anxiety. 

These are all issues which should be carefully 
assessed before considering employment 

If you have any inquiries you should raise them with 
your employer before you sign on to work at Rottnest. 
6. CODE OF CONDUCT 

This Code has been developed following a year-long 
consultation with representatives from throughout the 
island community during 1989/90. 

You would of course realise every resident must 
comply with the terms of the Rottnest Island Authority 
Act and its Regulations. 

In addition, you should be aware of the following 
actions which, if undertaken, may lead to dismissal: 

1. Use or distribution of prohibited drugs on 
Rottnest; 

2. Consumption of alcohol during working 
hours; 

3. Abuse or misuse of a vehicle on the island 
including driving under the influence of 
alcohol; 

4. Creating a public disturbance, damage to any 
property or theft. 

You will appreciate that each of these is aimed at 
protecting your own welfare, both inside and outside 
the workplace, the island asset and the popularity of 
Rottnest as a visitor destination. If this can't be 
safeguarded, we will all ultimately lose as people seek 
alternative tourist destinations both inside Western 
Australia and outside the State. 

I would be happy to discuss any of the points raised 
with you at any time. Visitors judge Rottnest as one 
tourism package. They don't discriminate between 
businesses or individuals. We all must ensure that 
Rottnest remains Western Australia's leading tourism 
destination. 
With kind regards 
Dr C J Back 
Chief Executive Officer 
Rottnest Island Authority 
23 July, 1991" 

[Exhibit A] 
At his interview with Mr Back, at which the Rottnest 

Island Authority Administrative Services Manager Mr 
Macaulay was also present, Mr Kruger gave an unequivocal 
guarantee that there would be no incident which would cause 
the Authority to regret its decision to employ him. Mr 
Kruger's permanent employment was subsequently con- 
firmed in writing on 1 September 1992 on the basis of a 
probationary period expiring on 28 February 1993 (Exhibit 
1). This period was served without incident. 

On the night of Monday 18 October 1993, Mr Kruger and 
a Mr Brian Hooper were drinking in the Rottnest Island 
Lodge Resort. Mr Hooper was in what is known as the 
Governors Bar drinking with a Lesley Patton and Mr Kruger 



was drinking at a bar located in the same area but on a 
different level. Both Mr Kruger and Mr Hooper were off 
duty and Mr Kruger, who had been on annual leave, was due 
to re-commence work the following day. Mr Hooper was 
part way through his second middle of beer when he felt a 
blow to the middle of his back. The blow was not a 
particularly heavy blow and was not delivered in any 
intended act of aggression. It nevertheless caused Mr 
Hooper some discomfort due to a bad back with which he 
suffered. Mr Hooper told the person with whom he was 
drinking that he was going to tell Mr Kruger about his bad 
back and to not hit him again. Mr Hooper followed Mr 
Kruger into the toilet and as he stepped onto the urinal told 
Mr Kruger not to hit him again. Mr Kruger responded by 
telling Mr Hooper to 'f... off' (Exhibit F), stepping off the 
urinal and pushing Mr Hooper back against the toilet wall. 
Mr Hooper attempted to hold onto Mr Kruger's arms to 
prevent him from pushing him and during that exchange Mr 
Kruger's watch was dislodged from his wrist and fell to the 
floor. The pushing and holding lasted for only a brief period 
and ended when Mr Kruger grabbed Mr Hooper by the shirt 
with his left hand and punched him in the face with his right 
hand causing him to fall against the toilet wall. Mr Kruger 
then left Mr Hooper in the toilet, left the hotel and went with 
a friend to the friend's quarters. On his way out of the hotel 
Mr Kruger told a Mr Scott what had occurred and asked him 
to look after Mr Hooper. After composing himself Mr 
Hooper moved back into the bar area where he was attended 
to by other island employees who were at the time patrons 
in the hotel. The Bar Manager at the hotel called the police 
because of the injury to Mr Hooper and at about 6.00pm 
Sergeant Richards from the Rottnest Island Police called at 
the hotel to find Mr Hooper with his head in his hands being 
attended to by a number of fellow employees. They told 
Sergeant Richards that Mr Hooper had staggered out of the 
toilet holding his head and hardly able to stand. Sergeant 
Richards noted swelling to Mr Hooper's face but otherwise 
the damage did not appear to be severe. The following day, 
however, when Mr Hooper called into the Police Station to 
make a statement about the incident. Sergeant Richards was 
concerned about the severity of his injury and noted that his 
face was badly swollen and his right eye closed. The injury 
was bad enough to cause Sergeant Richards to photograph 
Mr Hooper and to urge him to seek immediate medical 
attention. According to Sergeant Richards Mr Hooper's 
injury clearly indicated that Mr Kruger had used more force 
than was called for in the circumstances. 

After Sergeant Richards had attended at the hotel he went 
looking for Mr Kruger but was unable to locate him. The 
following morning, Tbesday 19 October 1993, prior to 
8.00am, Mr Kruger presented himself at the Police Station 
to report the incident. He had attempted to report the matter 
on the night of the incident but had been unable to locate 
an on duty officer. Mr Kruger informed Sergeant Richards 
that he had been annoyed by Mr Hooper at the hotel and lost 
his temper. He also advised that he was required to attend 
a meeting with Mr Macaulay in relation to the incident and 
would probably lose his job. In the circumstances Sergeant 
Richards suggested that Mr Kruger report again to the Police 
Station after his meeting with Mr Macaulay. 

Shortly after Mr Kruger had left the Police Station Mr 
Hooper arrived and made a statement about the incident 
(Exhibit F). When Mr Kruger returned from his meeting 
with Mr Macauley he was told by Sergeant Richards that he 
was to be charged with assault. He was also asked if he 
wished to make a statement but declined to do so. The 
following day, Wednesday 20 November 1993, Mr Hooper 
again called at the Police Station and asked that the charges 
against Mr Kruger be withdrawn. He was told, however, that 
the charge was a police matter and out of Mr Hooper's 
hands. 

Mr Macauley gave evidence that at about 6:00pm on 
Monday 18 October 1993. Mr Kruger visited him at his 
home accompanied by a Mr Gordon, an employee of the 
Rottnest Island Resort Hotel. According to Mr Macauley Mr 
Kruger was visibly shaken. Mr Kruger informed Mr 
Macauley of what had occurred, although his version of 
events were different from those recorded above. What Mr 

Kruger told Mr Macauley was that as he was stepping down 
from the urinal he saw from the comer of his eye a blow 
being directed at him and that he had reacted by punching 
Mr Hooper in the face. In his evidence before the 
Commission Mr Kruger said that when Mr Hooper had 
followed him into the toilet he was angry and aggressive and 
despite an apology and attempt to calm him down Mr 
Hooper had continued to yell at and push him. It was after 
all of this that Mr Kruger said that he was stepping back up 
to the urinal when he saw Mr Hooper's hand coming towards 
him. In deflecting the blow Mr Kruger said that his arm was 
pushed against the urinal and his watch was broken. It was 
then that Mr Kruger said he punched Mr Hooper. This 
evidence is in direct conflict with that of Mr Hooper who 
said that Mr Kruger had pushed him and that his watch had 
become dislodged from his wrist when he "grabbed his 
hands" (Transcript pi 18). Mr Hooper was adamant that he 
had made no attempt to strike Mr Kruger and believed that 
Mr Kruger had struck him because his watch had been 
broken. 

Mr Macauley informed Mr Kruger on the night of October 
18, 1993, that he would not be in a position to do anything 
about the incident until the following day and advised him 
to report the matter to the police. At about 8.00 or 8.30pm 
that night Mr Macauley visited Mr Hooper and found him 
in what he described as "quite a horrendous state" 
(Transcript p80). He had just been visited by the nursing 
sister and was treating the swelling on his face with an ice 
pack. Mr Hooper explained to Mr Macauley his version of 
events which Mr Macauley said was relatively close to that 
given by Mr Kruger, except that Mr Hooper did not say that 
he had attempted to strike Mr Kruger. 

The extent of Mr Hooper's injury was such that he was 
given a certificate from the island nursing post to cover an 
absence from work of 2 to 3 days. According to Mr 
Macauley advice from the medical centre was that subject 
to the swelling going down Mr Hooper may have had to 
travel to Fremantle for an x-ray. 

On the morning of Tbesday October 19, 1993, Mr 
Macauley told both Mr Kruger and Mr Hooper that they 
would probably both be dismissed but that he would first 
have to discuss the matter with Mr Back, the Chief 
Executive Officer. This was confirmed by Mr Back that 
afternoon and Mr Macauley proceeded to inform the 
relevant union officials of the Authority's decision. At that 
time Mr Kruger's union representative asked whether the 
Authority would accept a resignation from Mr Kruger 
instead of dismissing him., After consideration of the 
proposal Mr Macauley responded by advising that it would 
be acceptable only if there was some form of agreement 
between the union, Mr Kruger and the Authority. In the end 
there was no resignation and both Mr Hooper and Mr Kruger 
were summarily dismissed with effect from Tbesday 19 
October 1993. Mr Hooper was subsequently re-instated in 
his employment following a conference before the Austra- 
lian Industrial Relations Commission and a further examina- 
tion of the incident which caused the Authority to conclude 
dismissal was not an appropriate penalty in relation to Mr 
Hooper's involvement. Further, by a letter dated November 
2, 1993, Mr Kruger was advised that he would be granted 
one week's pay in lieu of notice and be paid for 1.5 hours 
worked on the day of dismissal. 

The evidence of Mr Macauley was that it was intended 
that Mr Kruger be summarily dismissed without notice 
(Transcript p87). This evidence was not consistent with 
submissions put on behalf of the Authority which asserted 
that Mr Kruger was not summarily dismissed but was in fact 
dismissed with notice in accordance with the award. It is a 
fact that sometime after his dismissal Mr Kruger was given 
1 week's pay in lieu of notice but this of itself does not 
indicate the true nature of the dismissal. Quite clearly, on 
the evidence, it was a summary dismissal and a later 
decision to make a payment of wages in lieu of notice does 
not convert it to something else. The onus is therefore on 
the employer to show on the balance of probabilities that the 
action taken in dismissing Mr Kruger was justified and that 
there had been misconduct such as to be inconsistent with 
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the fundamental elements of Mr Kruger's contract of 
service. 

It is necessary to record at this point that while there are 
some important differences in the evidence before the 
Commission as to the incident which led to Mr Kruger's 
dismissal and the events which followed, I have concluded 
that the facts recorded above provide the true account of 
events. Having had the opportunity to observe the witnesses 
in the giving of their evidence I am persuaded that the 
evidence of Mr Hooper and Mr Macauley is to be preferred 
over that of Mr Kruger. Mr Hooper gave the appearance of 
being a simple person who spoke of events as he recalled 
them without consideration for the consequences of what he 
was saying. There was no conflict between his evidence 
given in the course of proceedings and a statement provided 
by him to police on 19 October 1993 (Exhibit F) or with a 
description of events given by Sergeant Richards, the officer 
in charge of the Rottnest Island Police Station who laid 
charges against Mr Kruger as a result of Mr Hooper's 
statement and his own enquiries. There appeared to be no 
animosity between Mr Kruger and Mr Hooper that would 
indicate a basis for bias against Mr Kruger. In fact Mr 
Hooper is said to have attempted to have the charges against 
Mr Kruger withdrawn when he became aware that he had 
been charged. I found Mr Kruger's evidence on the other 
hand to be rather self serving and less reliable. 

The argument by Ms Robinson on behalf of Mr Kruger 
was that this was a summary dismissal and that it was for 
the employer to establish that the misconduct struck at the 
heart of the employment contract. Such was not the case in 
Ms Robinson's submission for a number of reasons which 
are summarised below: 

1. Mr Kruger was on annual leave when the incident 
occurred and thus it was clearly outside of 
working hours. 

2. The initial decision was that both Mr Kruger and 
Mr Hooper should be dismissed and it was only 
later, after a conference before the Australian 
Industrial Relations Commission, that it was 
decided that Mr Hooper should be re-instated 
without loss of entitlements. It was also pointed 
out that the letter to Mr Hooper setting out the 
terms of re-instatement required acknowledge- 
ment that "(b) you are aware that whilst to a lesser 
degree you did contribute to the incident taking 
place" (Exhibit 4). 

3. The reasons given for the Authority's change of 
mind in respect of Mr Hooper (i.e. the physical 
damage to him and the charges against Mr Kruger) 
were factors known before the decision to dismiss 
was taken. 

4. The charge against Mr Hooper had not been heard 
and to the extent that the charge was a factor in 
the employer's decision, Mr Kruger should be 
regarded as innocent until proven guilty. 

5. Other employees on the island had been involved 
in altercations in the past and had not been 
dismissed. 

6. Mr Kruger had been subject to provocation by Mr 
Hooper. 

7. The Authority relied upon the reference in the 
Code of Conduct (Exhibit A) relating to the 
creation of a public disturbance in dismissing Mr 
Kruger and it is disputed that what occurred was 
in fact a public disturbance. To the extent that 
there may have been a public disturbance it was 
argued that it was trivial. 

8. Even if the code had been breached the breach was 
not such that it justified dismissal. 

9. There is nothing in Mr Kruger's letter of appoint- 
ment to indicate that the code of conduct was 
incorporated in his contract of employment. 

10. Mr Kruger had signed that he had read and agreed 
to abide by the code of conduct when he 
commenced employment as a casual but had not 
signed again when appointed to permanent staff. 

The code could therefore only be said to apply to 
his employment as a casual. 

11. Authorities relied upon by the Respondent relating 
to dismissals in similar circumstances in a 
"closed town" environment were distinguishable 
on the basis that Rottnest Island is a public place 
and not a closed town. 

12. The evidence of the Manager of the Cycle Hire 
Shop and Mr Kruger was that the employment 
relationship could be re-established without diffi- 
culty. 

13. In all of the circumstances and taking s26 of the 
Industrial Relations Act 1979 into account, the 
dismissal of Mr Kruger was unfair. 

Conclusion 
The test to be applied in this matter is that set out in 

Undercliffe Nursing Home and Federated Miscellaneous 
Workers' Union of Australia, Hospital Service and Miscel- 
laneous, W.A. Branch (65 WAIG 385). As I have already 
said it is clear that the dismissal was a summary dismissal 
and the onus rests with the employer to show on the balance 
of probabilities that the action taken was justified. 

In this matter the evidence clearly shows that there was 
an altercation between Mr Kruger and Mr Hooper in a public 
place. In that altercation Mr Hooper verbally accosted Mr 
Kruger who reacted, on the facts as I find them to be, by 
pushing Mr Hooper and causing him to attempt to hold Mr 
Kruger's hands to prevent him from doing so. This caused 
Mr Kruger's watch to be dislodged from his wrist and that 
appears to be the catalyst for Mr Kruger's response of 
striking Mr Hooper with a severe blow to the head. At no 
time did Mr Hooper attempt to strike Mr Kruger and his 
actions in attempting to hold Mr Kruger's arms constituted 
reasonable defence. To put the actions of Mr Kruger in 
context it is relevant to note that Mr Kruger, while not large 
in build, is a relatively fit and younger person. Mr Hooper 
by contrast is 50 years of age and by comparison appeared 
to be on the frail side. He also gave the appearance of being 
a simple person and this is supported by the evidence 
relating to his general conduct. 

Mr Kruger admitted in evidence before the Commission 
that he had struck Mr Hooper and had also admitted that fact 
to his employer and the Rottnest Island Police. Mr Kruger 
claims that his action was in response to a blow being aimed 
at him by Mr Hooper. However this is not supported by the 
facts. On the evidence of Sergeant Richards the damage to 
Mr Hooper's face was such that it caused him to photograph 
the injury and to conclude that Mr Kruger had used force 
which could not be justified in the circumstances. The injury 
required medical treatment and resulted in Mr Hooper being 
given a certificate authorising his absence from work for 2 
to 3 days. In these circumstances the incident could not be 
regarded as trivial. 

As to the code of conduct I am satisfied that it did form 
an integral part of Mr Kruger's employment contract. He 
cold be in no doubt as to that. Mr Kruger's employment 
interview was unusual in that it involved the Chief 
Executive Officer, Mr Back, and emphasis was placed on 
expectations of Mr Kruger because of his past record. He 
was aware of the code of conduct and its implications and 
had previously signed as to his agreement to abide by it. The 
fact that he did not sign a new undertaking when he 
converted from casual to permanent employment does not, 
in my view, alter his obligations in this regard. 

Although the incident in which Mr Kruger struck Mr 
Hooper took place in the toilet of the Rottnest Island Lodge 
and there were no witnesses present, what had occurred was 
quite apparent to the patrons of the Governors Bar and 
directly involved them in attending to Mr Hooper. It further 
involved the police who were called and attended at the bar. 
It is acknowledged that those affected by the disturbance 
which occurred were not visitors to the island but other 
employees who were part of the island community. This 
distinction is not, however, relevant. The code as explained 
by Mr Back was developed in consultation with the island 
community as much to protect and regulate the behaviour 
of the members of that community in the unusual 
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environment in which they lived and worked as it was to 
satisfy concerns about the perceptions of visitors to the 
island. In these circumstances I am satisfied that the code 
does not impose unreasonable requirements on those to 
whom it applies or that one can limit the definition of a 
public disturbance in the way that Ms Robinson for the 
Applicant submits it should. The matter in my view is to be 
considered in the context if the normal principles which 
apply to the consideration of whether a dismissal is fair in 
all of the circumstances and the code of conduct is but a 
relevant factor to be taken into account. 

In all of the circumstances I have concluded that the code 
of conduct was an integral part of Mr Kruger's employment 
contract and that the disturbance which occurred could be 
regarded as a public disturbance under that code. Irrespec- 
tive of that, the action taken by Mr Kruger and the nature 
of the injury occasioned by that action provides sufficient 
justification for the decision taken by the employer (See 
Australian Workers Union, West Australian Branch, Indus- 
trial Union of Workers and Argyle Diamond Mines Pty 
Ltd—73 WAIG 2650). The environment at Rottnest Island 
as described in the Code of Conduct and by Mr Back clearly 
places employees on the island in a different category to 
those in a normal environment where work and leisure can 
be clearly separated. The circumstances of employees on the 
island are much more akin to those of employees in closed 
communities such as at the Argyle Diamond Mine where 
similar standards of conduct are required. 

While in the end Mr Hooper was treated differently to Mr 
Kruger in relation to the incident I do not consider that the 
difference in treatment provides sufficient cause for the 
Commission to interfere with the legal right of the employer 
in respect of Mr Kruger. 

There is one other matter which requires comment. 
Evidence was adduced through Mr Scott and Mr Butler to 
show that there had been previous similar incidents on the 
island which had not resulted in dismissal of those involved. 
The incident involving Mr Scott is clearly distinguishable 
on its facts. The incident involving Mr Butler was also 
distinguishable in that it preceded the introduction of the 
Code of Conduct and on the evidence of Mr Back, was of 
some influence in deciding the need for such a code. Mr 
Butler clearly objected to the code of conduct and expressed 
the view that it was none of his employer's business if he 
chose to fight outside of working hours. He also denied in 
evidence having been warned about the incident by his 
employer. This, however, is in direct conflict with a written 
advice to him dated 30 April, 1991, which he could not 
remember receiving, that "This letter serves to advise that 
a recurrence which results in a charge of disorderly conduct 
being laid against you or in which you contravene the 
(Rottnest Island Authority) Regulations as indicated may 
result in your dismissal" (Exhibit C). The Commission did 
not find the evidence of Mr Butler to be helpful. 

Having regard for all of the material before the 
Commission the Application is to be determined by an Order 
of dismissal. 

Appearances: Ms M. Robinson on behalf of the Appli- 
cant. 

Mr J. Lange on behalf of the Respondent. 
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Union (Western Australian Branch) 
and 

Rottnest Island Authority. 
No. CR 465 of 1993. 

COMMISSIONER R.N. GEORGE. 
22 December 1993. 

Order. 
HAVING heard Ms M. Robinson on behalf of the Applicant 
and Mr J. Lange on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia 

Industrial Union of Workers, 
W.A. Branch 

and 
Wormald Security Pty Ltd. 

No. CR 464 of 1993. 
COMMISSIONER C.B. PARKS. 

13 December 1993. 
Reasons for Decision. 

THE COMMISSIONER: The issue before the Commission 
is whether a member of the applicant Union was unfairly 
dismissed from employment with the respondent. The 
matter for determination was unable to be settled at a 
conference held pursuant to s.44 of the Industrial Relations 
Act 1979. The applicant Union claims that its member, Ms 
Tammy Simons, was unfairly dismissed from her employ- 
ment as a Control Room Operator on 18 October 1993 and 
seeks an order directing that she be re-employed by the 
respondent and paid wages and other entitlements she would 
have received between the date of her dismissal and the date 
of re-employment. It is denied by the respondent that Ms 
Simons was unfairly dismissed and therefore an objection 
is taken to any order being made in her favour. 

At the date of her dismissal, Ms Simons had been 
employed as a full-time Control Room Operator for 
approximately 12 months. For a period of approximately 30 
months prior, she had been employed in that same capacity, 
but on a casual basis. Ms Simons classification of 
employment is one covered by the Clerks' (Control Room 
Operators) Award 1984 (the Award), wherein such is 
described at Clause 6.—Definitions, subclause (2), as 
follows— 

" 'Control Room Operator' means a person substan- 
tially employed in a security and/or data input and/or 
monitoring function within a Control Room and 
principally occupied in one or more of the following 
duties— 

monitoring, recording, inputting information or 
reacting to signals and instruments related to 
electronic surveillance of any kind; co-ordinating, 
checking, or recording the activities of mobile 
patrolmen and static guards; operating or monitor- 
ing any medium of verbal communication, pro- 
vided that this expression shall be deemed not to 
include any employee employed in a calling 
which at the date of issuance of this award was 



mentioned in any other award and which is related 
to any process of production. " 

The work of Ms Simons occurred in a control room 
operated by her employer at premises in the suburb of 
Osbome Park. Such premises have been operational for 
approximately three years. They are said to have been 
designed, constructed and operated to suit the security 
business of the respondent and to provide the employees 
with an appropriate work environment. Neither of which had 
been satisfactory at the premises previously occupied in 
Moore Street, East Perth. The new control room is said to 
be the heart of the respondent's communication operations 
and is rated at the highest recognised security standard. The 
so-called "control room", is in fact, according to the 
evidence, a high security area comprised of several rooms, 
two of which are separated by a glass partition and each is 
occupied by an operator every shift. The other rooms house 
computer and other equipment, crib and separate toilet 
facilities. 

The primary role of Ms Simons was to monitor a visual 
display unit and react to signals which indicate an alarm 
situation in relation to electronic surveillance or monitoring 
devices, including medical emergency alert devices, which 
are either located at the premises of, attached to equipment 
of, or held by, clients of the respondent. Those duties also 
included monitoring, responding to and initiating communi- 
cation with security patrol personnel by means of radio, and 
by telephone communication with other relevant parties or 
authorities so that the reason for an alarm may be 
investigated. 

The circumstances leading to the dismissal are these. 
Between midnight on Thursday, 7 October 1993 and 8.00 
am on Friday, Ms Simons attended the control room for a 
shift according to her usual roster. At or about 6.10 am, Mr 
A.R. Chalmers, an off-duty Communications Tfechnician 
employed by the respondent, entered the control room 
complex to remove equipment for his personal use. That he 
did and departed approximately three minutes later, at or 
about 6.13 am. Mr Chalmers observed Ms Simons to be 
asleep in her chair on his arrival and that she remained so 
when he purposely created a loud noise by dropping a large 
wooden floor tile. He also slammed a large metal security 
door on his departure. During the period Mr Chalmers was 
present he also noted that the other duty operator was absent 
from the second monitoring station. According to Mr 
Chalmers, he reflected on this situation over the next few 
days and decided he should report to management what he 
had seen. That he did during the afternoon of Tuesday, 12 
October 1993 when he informed Mr K.M. Woodhouse, the 
Control Room Manager, of the incident. Mr Woodhouse 
immediately requested that the Control Room Supervisor, 
Mr A.W. Westall, investigate the reported incident. 

It is the testimony of Mr Westall that he conducted an 
investigation which firstly involved reviewing computer 
recorded information in relation to alarm and telephone 
traffic, together with a tape recording of radio communica- 
tions, around the period Ms Simons was alleged to have 
been sleeping. By the end of the first day Mr Westall was 
satisfied that the various records indicated that Ms Simons 
had failed to take any action in relation to all alarm signals 
directed to her visual display unit, telephone calls and a 
radio communication from a patrol person, during the period 
6.00 am to 6.30 am on 8 October 1993. 

Mr N. Daniels, the other operator on duty with Ms Simons 
on the morning of 8 October 1993, was interviewed by Mr 
Westall when he finished a shift at 8.00 am on 14 October 
1993. According to Mr Westall, Mr Daniels confirmed that 
Ms Simons had slept whilst on duty on 8 October 1993. 
Thereafter, on that same day, Mr Westall confronted Ms 
Simons who admitted she had fallen asleep and explained 
that such had occurred because of her tiredness arising from 
a lengthy visit to the Royal Agricultural Show with her two 
children on 7 October 1993. 

Mr Westall notified Mr Woodhouse of the final results of 
his investigations on Thursday, 14 October 1993. Mr 
Woodhouse was absent from duty on Friday, 15 October 
1993 because of illness and therefore it was not until 
Monday, 18 October 1993 that he finally consulted with Mr 

Westall and then acted to terminate the services of Ms 
Simons. That he did with immediate effect after she reported 
for duty on her rostered shift at 8.00 am that day. The 
dismissal was treated as an ordinary termination of the 
contract of employment and was effected by the payment of 
one week's wages in lieu of one week's notice of 
termination, a method authorised by subclause (2) of Clause 
17.—Contract of Service, of the Award. Consistent there- 
with, Ms Simons was also paid accumulated benefits 
commensurate with the nature of her termination. 

Essentially the argument of the applicant Union is that the 
respondent acted unfairly when dismissing Ms Simons 
because although she was extremely tired, she had attended 
for duty rather than be absent and cause the respondent the 
inconvenience of replacing her on shift at short notice. 
Additionally, the Union contends that the respondent is 
partially to blame for her falling asleep because the 
airconditioning of the control room induces drowsiness. 
Other than switching the system on or off, operators are 
unable to adjust the temperature or .air flow so as to 
overcome that influence. A situation which has been a 
matter of complaint to the respondent but not rectified. 

It is inferred that Ms Simons unintentionally fell asleep 
and being a single incident her dismissal was not warranted, 
given her length of service with the respondent and her 
satisfactory performance exampled in a. Performance Ap- 
praisal Report (exhibit H2), dated 8 April 1983, and a 
commendation (exhibit HI) she received on 13 April 1993 
as a member of the control room staff. Another element 
contributing to the unfairness, the Union says, is that the 
respondent employer imposed the penalty of dismissal upon 
Ms Simons because she failed to provide-constant security 
coverage, but it took no similar punitive action against Mr 
Chalmers who could have rectified the situation by 
awakening her on 8 October 1993. 

Finally, the applicant Union submits that the Simons 
family is dependant upon the combined income of Ms 
Simons and her spouse and that such does not appear to have 
been considered by the employer. The final element which 
contributed to the unfairness, says the Union, is the time 
lapse between the date of the sleeping incident and the date 
of dismissal, but more importantly, the lapse which occurred 
between Ms Simons admission on 14 October and her 
dismissal on 18 October 1993. Inferentially -the applicant 
Union appeared to suggest that the respondent employer did 
not act with alacrity and therefore should be held to have 
condoned the conduct of Ms Simons. 

The advocate for the respondent employer submits to the 
Commission that Ms Simons had been an employee 
contracted to fulfil the role of a control room operator. That 
role, by its nature, is a position totally dependent upon the 
occupier being ever-alert and ready to respond to, and act 
upon, alarm signals received, particularly a medical emer- 
gency, or unauthorised entry to premises, or the malfunction 
of equipment. The provision of such a service to the 
respondent's clients is the object of the employers business 
and therefore it is also the object to be met by the employee. 
Thus it is argued that there was an obligation-upon Ms 
Simons to arrange her affairs so that she attended the 
workplace in a state not likely to interfere with the 
satisfactory performance of her duties. Upon attending for 
duty she was then obliged to perform her duties, and if, 
because of tiredness, she felt her performance would be 
impaired she was obliged to implement measures to.prevent 
herself falling asleep. There is no indication that she 
endeavoured to do so. Her failure to meet her obligation to 
the employer, it is said, entitled the employer to terminate 
her services in the manner which it did. 

The respondent says, notwithstanding the time lapse 
between the date of the incident and that of dismissal, such 
cannot be taken to mean that the employer had condoned the 
conduct of Ms Simons. That time lapse is said to be so 
because management was unaware of her conduct, until it 
was reported by Mr Chalmers. Following that, an immediate 
investigation was launched and concluded on the Thursday, 
a period of not more than two days. Mr Woodhouse, the 
person responsible to decide what action would be taken in 
relation to Ms Simons, was absent from duty because of 
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illness on Friday but acted immediately on his return to duty 
the following Monday. Thus the respondent contends that 
her conduct had been investigated and considered with all 
reasonable diligence. 

It is further said on behalf of the respondent that since the 
date of dismissal, management has become aware, from 
information supplied by other employees, that Ms Simons 
had slept whilst on duty on a number of occasions, during 
one of which she had prepared a make-shift bed on the floor. 
Notwithstanding this came to the attention of the employer 
after the event, it may, on the authority of Shepherd and Felt 
and Textiles of Australia Ltd (45 CLR 359), also cited in 
Lane v. Fasciale and Anor (4 November 1993 A1LR para 
339), be relied upon to justify the dismissal, says the 
respondent. 

It is conceded that control room operators had been 
dissatisfied with the atmosphere created by the aircondition- 
ing system. However, when made known to the employer, 
approximately two months prior to the dismissal of Ms 
Simons, that had been attended to and rectified and therefore 
did not contribute to what occurred on 8 October 1993. 

Ms Simons testified before the Commission and con- 
firmed that she had attended the Royal Show, such was 
followed by a period of 572 hours sleep but she remained 
tired and as a consequence fell asleep for period whilst on 
duty on 8 October 1993. It is her view that the aircondition- 
ing system servicing the control room creates a stuffy 
atmosphere causing drowsiness and it is implied that such 
contributed to her falling asleep. 

Ms Simons says "nodding-off", as she described it, 
occurs with operators from time to time and the practise for 
the other duty operator has been to cover that occurrence by 
attending to whatever is required. Boredom, she claims, is 
a contributing factor. Ms Simons says all may be overcome 
to some degree by leaving the workstation for a few minutes 
to move around; the preparation and consumption of tea or 
coffee; having a refreshing wash, or attending the toilet. 
However, an operator may not leave the control room 
complex unless replaced by another person. 

When cross-examined, Ms Simons conceded that it was 
an important function of a control room operator to remain 
alert and to respond appropriately to alarm situations. Ms 
Simons denied the accusation that she often slept on duty 
and that on one occasion she had created a make-shift bed 
and slept in a prone position on the floor under the bench 
top of her workstation. It was, however, conceded that on 
three or four occasions in the past, she had "nodded-off". 
Ms Simons further conceded that she had been previously 
reprimanded for her failure to respond and act upon a duress 
alarm received. 

Mr P.A. Cekanauskas, an organiser and the Health and 
Safety Officer employed by the applicant Union, testified 
that a written survey of the Union membership employed by 
the respondent identified complaints related to several 
matters within the working environment in the control room, 
particularly the drowsiness caused by the airconditioning 
system. This witness referred to the Occupational Health, 
Safety and Welfare Regulations 1988, R. 330(1 )(b) which 
requires that an employer ensure a building is heated and 
ventilated so as to provide a "comfortable environment". 
According to the Union survey result, that obligation has not 
been met and thus, Mr Cekanauskas says, the employer must 
shoulder some blame for that and also for not achieving an 
environment considered comfortable by the membership 
through consultation with, and participation of, the Union. 

Mr Cekanauskas identified the survey result relied upon 
by the Union and evidenced before the Commission (exhibit 
H6). He confirmed that it was the response of one of the six 
Union members who represented approximately 40% of the 
respondent's workforce. It is my view that the remainder of 
the testimony adduced from this witness went to matters 
unrelated to the issue the Commission is required to 
determine and is therefore irrelevant. 

Mr I. Cooke, a control room operator and the Union 
delegate for the workforce of the respondent, says that the 
matter of the airconditioning had been raised with the 
employer and the problem rectified prior to 8 October 1993. 

In his estimation the issue had been raised two months prior 
to that date. It was then rectified and the respondent had 
asked whether it was satisfactory to the employees 
approximately three weeks prior to the date of dismissal. Mr 
Cooke says he understood that the control room workforce 
was then satisfied with the airconditioning. 

It was conceded by Mr Cooke that he had observed 
control room operators "nod-off" from time to time, but he 
views that as entirely different to a state of sleep. He views 
"nodding-off" as a momentary lapse and thus an operator 
would still respond to alarm signals received. Acting in his 
role of Union delegate, he says he sought the views of the 
control room workforce regarding the action taken by the 
employer in relation to Ms Simons. The consensus of the 
workforce was that sleeping on shift could not be condoned 
and therefore the employer had not acted unreasonably in 
dismissing her. Mr Cooke testified that he has worked on 
the same shift as Ms Simons on occasions and, but for one 
occasion when she fell asleep and then left the workplace 
because she said she was unwell, he did not see her sleep 
on duty. 

Mr L.G. Michael, a control room operator employed by 
the respondent, testified that he regularly worked on the 
same shift with Ms Simons and estimated that he had seen 
her fall asleep on approximately six occasions. According 
to him, he had seen her sleep for periods ranging up to one 
and a half hours, including one occasion when she slept in 
a prone position on the floor. Mr Cooke says that although 
he was disappointed with her conduct, being an employee 
like Ms Simons, he had not thought it appropriate to report 
her conduct before the dismissal. 

Both Mr Woodhouse and Mr Westall gave testimony to 
the Commission, much of which has been accepted by the 
Commission and is reflected earlier in these Reasons in the 
recital of circumstances leading to the dismissal. These two 
members of management were of the same mind in stating 
that it is essential a control room operator remain alert and 
ready to act appropriately regarding alarm signals and other 
communications received and, in line therewith, it is an 
accepted industry rule not to fall asleep whilst on duty. A 
requirement said to be made known to persons before they 
are engaged as employees. 

It was explained to the Commission that the various types 
of alarm systems monitored by the respondent are connected 
to a computer facility within the control room, and that 
according to the nature of the alarm signal received, such 
may be simply recorded by the computer or alternatively 
directed as a message to the screen of a control room 
operator. Those which require action are directed to the duty 
operators and are listed on the visual display unit screens in 
the order of priority that each operator is required to deal 
with them. It is the testimony of Mr Woodhouse that during 
the period which Ms Simons slept, the computer generated 
System Activity Profile (exhibit J3) reveals that, compared 
to the earlier and major part of her shift, there had been 
increased alarm activity and such was known to be common 
for that time of the morning. Messrs Woodhouse and 
Westall confirmed that they had no previous knowledge of 
Ms Simons having slept whilst on duty. Thus, according to 
Mr Westall, the satisfactory Performance Appraisal of April 
1993 (exhibit H2) was formulated without that knowledge 
and therefore, impliedly, should be disregarded because it 
does not reflect her true performance. 

The Commission is satisfied from its review of the 
arguments and the evidence that Ms Simons was well aware 
her position of employment required that she remain alert 
and thus able to respond to alarm signals and other 
communications when on duty. It is clear that the 
satisfactory performance of her function depended on that. 
Thus she had an obligation to present herself for duty in a 
state not likely to impair her performance and to employ all 
reasonable means, such as, but not limited to, physical 
movement or taking allowable tea or coffee breaks, to 
maintain the required level of performance. There is no 
evidence that she purposefully acted to meet the obligation 
she had to her employer. Notwithstanding Ms Simons 
readily agreed that a control room operator is required to 
remain alert, the tenor of her testimony reveals an attitude 



to sleeping whilst on duty that is inconsistent with that 
principle. I therefore think it likely that she did not 
conscientiously strive to meet the obligation she had to her 
employer. It is fundamental to the role of a control room 
operator that alarm signals and other communications 
received be appropriately acted upon, forthwith-on many 
occasions, and that Ms Simons failed to do. 

Notwithstanding the different estimates of when the 
airconditioning system had been adjusted, such had occurred 
a minimum of three weeks prior to 8 October 1993, and from 
what has been said, could not have contributed to Ms 
Simons falling asleep. No other contributing factor for 
which the employer may be held responsible was proven to 
exist and therefore I conclude that Ms Simons was solely 
responsible for what occurred on 8 October 1993. 

I now turn to consider whether conduct which became 
known to an employer after the dismissal of an employee 
may be of influence in the determination of the present 
application. The law is that as held by the High Court of 
Australia re Shepherd v. Felt and Textiles of Australia 
Limited (op.cit), where such was held to be so. It is concisely 
stated by Dixon J to be that— 

"It is well established, however, that a servant's 
dismissal may be justified upon grounds on which his 
master did not act and of which he was unaware when 
he discharged him (Boston Deep Sea Fishing and Ice 
Co v. Ansell; Spotswood v. Barrow; Willets v. Green; 
Mercer v. Whall; Ridgway v. Hungerford Market Co). 
It is true that the agreement between the appellant and 
the respondent does not amount to a contract of service. 
But the rule is of general application in the discharge 
of contract by breach, and enables a party to any simple 
contract who fails or refuses further to observe its 
stipulations to rely upon a breach of conditions, 
committed before he so failed or so refused, by the 
opposite party to the contract as operating to absolve 
him from the contract as from the time of such breach 
of condition whether he was aware of it or not when 
he himself failed or refused to perform the stipulations 
of the contract. 'It is a long established rule of law that 
a contracting party, who, after he has become entitled 
to refuse performance of his contractual obligations, 
gives a wrong reason for his refusal, does not thereby 
deprive himself of a justification which in fact existed, 
whether he was aware of it or not' (per Greer J, Taylor 
v. Oakes Roncoroni & Co; see, too, per Lord Sumner 
in British and Beningtons Ltd v. North Western Cachar 
Tea Co and per Starke J in Henry Dean & Sons 
(Sydney) Ltd v. P O'Day Pty Ltd)." 

(p 377 et.seq) 
Thus if Ms Simons had slept on duty on occasions prior 

to 8 October 1993, as alleged, that is a relevant consideration 

in the determination of this application. She denies she did 
so, but makes the concession she "nodded-off" on 
occasions. What meaning she attributed to that term was not 
pursued. Ms Simons viewed sleeping for a period whilst on 
duty as acceptable if the work to be done was covered by 
the second operator on duty. The condemning testimony of 
Mr Michael went unchallenged and having observed the 
demeanour of these two witnesses, I prefer the evidence of 
Mr Michael. Thus it is that I believe Ms Simons did sleep 
on duty on occasions prior to 8 October 1993. 

It is my view that the conduct of Ms Simons on 8 October 
1993 was sufficient to justify the employer ending her 
contract of employment on the terms that it did. Further 
justification for that action arises from her earlier conduct 
and therefore the Commission is satisfied that there is no 
cause for it to interfere with the exercise of the respondent's 
right to terminate her services. The application will be 
dismissed. 

Appearances: Mr M.H. Hammond appeared on behalf of 
the applicant. 

Mr D.M. Jones appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, 

W.A. Branch 
and 

Wormald Security Pty Ltd. 

No. CR 464 of 1993. 
COMMISSIONER C.B. PARKS. 

13 December 1993. 
Order. 

HAVING heard Mr M. Hammond on behalf of the Applicant 
and Mr D.M. Jones on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers' Union 

ustralian Workers* Union 
and Others 

rick. Tile and Pottery 
Industrial Union 

Number— 
Commissioner Date Matter Result 

Aztec Mining Co Ltd C499/1993 22/11/93 Dismissal Referred 
—Halliwell S.C. 

Building Management C100/1993 11/03/93 Dismissal Concluded 
Authority —Fielding C. 24/03/93 

Hamersley Iron Pty Limited C193/1993 19/05/93 Allocation of training Concluded 
—Fielding C. opportunities 

Hamersley Iron Pty Limited C144/1993 14/04/93 Changes to woric Concluded 
—Fielding C. 05/08/93 practices 

Hamersley Iron Pty Ltd C107/1993 31/03/93 Overtime Concluded 

Hamersley Iron Pty Ltd 
—Fielding C. 
C184/1993 18/05/93 Performance of wages Concluded 
—Fielding C. 04/05/93 work 

Western Mining Corporation C676/1992 N/A Current Industrial Concluded 
Ltd —Gregor C. Framework 

ISK Minerals C85/1993 15/03/93 Redundancy Concluded 
—Fielding C. 20/04/93 Provisions 

Heat Containment Industries C524/1993 07/12/93 Payment for accrued Concluded 
—Beech C. annual leave 



Parties Number— 
Commissioner Matter Result 

Builders' Labourers' 
Federation 

Builders' Labourers' 
Federation 

Builders' Labourers' 
Federation and Others 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Commission's Own Motion 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers Union 

Construction, Mining, 
Energy, Timberyards, 
Sawmills and 
Woodworkers Union 

Draughting, Supervisory and 
Technical Employees 
Association 

Draughting, Supervisory and 
Tfechnical Employees 
Association 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Federated Clerks' Union 

Journalists' Industrial Union 

Letonie Pty Ltd t/a 
Showstopper Video 

Liquor & Allied Industries 
Employees' Union 

Liquor, Hospitality and .. 
Miscellaneous Workers' 
Union 

Meat Industry Employees' 
Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Metals and Engineering 
Workers' Union 

Skilled Supply & Purchasing 
Services P/L 

Universal Constructions P/L 

Building Management 
Authority 

Director General, Ministry of 
Justice 

Hon. Minister for Health 

Hon. Minister for Health 

Public Service Commission 

Public Service Commission 

State Energy Commission of 
Western Australia and 
Another 

Hamersley Iron Pty Limited 

C518/1993 
—Beech C. 
C539/1993 
—Beech C. 
C370/1993 
—Beech C. 

PSAC81/1993 
—Negus C. 
PSA C69/1993 
—Negus C. 
PSA C68/1993 
—Negus C. 
PSA C45/1993 
—Fielding C. 

PSA C44/1993 

Hamersley Iron Pty Ltd 

Wray & Associates 

Modra Electric Power Pty Ltd 

Coles Myer Ltd 

Computing Corporation Pty 
Ltd 

Lindsay Quann & Associates 

Real Estate Institute of 
Western Australia Inc 

Vox Adeon Group Ltd 

Wormald Security Pty Ltd 

Perth Newspapers Pty Ltd t/a 
Perth News 

Dianne Devine 

Mrs M.E. Norvilas t/a Kings 
Park Hotel 

Masters Dairy 

Meat Marketing Corporation 

Cable Sands 

Clyde-Carruthers P/L 

Government Railways 
Commission 

Hamersley Iron Pty Limited 

Hamersley Iron Pty Ltd 

Rote River Iron Associates 

State Energy Commission of 
Western Australia 

N/A Dismissals Withdrawn 

N/A Transfer of job Withdrawn 
steward 

20/08/93 Dismissal of Concluded 
employees on 
rehabilitation 
programme 

22/12/93 Dismissal Concluded 

29/11/93 Compulsory Transfers Concluded 

29/11/93 Payment of Concluded 
allowances 

04/08/93 Objection to selection Concluded 
05/10/93 criteria specified for 

three positions 
16/07/93 Promotion to a vacant Concluded 

—Fielding C. 19/07/93 position 
C203/1992 N/A N/A Concluded 
—Salmon C. 

C94/1993 30/03/93 Roster Changes Concluded 
—Fielding C. 22/06/93 

30/09/93 

C92/93 10/03/93 Redundancy Concluded 
—Fielding C. 26/03/93 

C92/1993 10/03/93 Redundancy Concluded 
—Fielding 

C374/1993 24/09/93 Duties and Concluded 
—Gregor C. responsibilities of 

Power Station 
Operators 

C22/1993 28/01/93 Dismissal Referred 
—Fielding C. 12/02/93 

C135/1993 05/04/93 Dismissal Concluded 
—Parks C. 

C504/1993 25/11/93 Alleged breach of the Concluded 
—Halliwell S.C. award 

C693/1992 08/12/92 Contractual Benefits Concluded 
—Parks C. 
C75/1993 24/02/93 Severance Payment Concluded 
—Parks C. 
C551/1992 12/10/92 Termination Concluded 
—Parks C. 
C108/1993 N/A Dismissal Concluded 
—Parks C. 
C62/1993 N/A Retrenchment Concluded 
—Parks C. Payment 
C464/1993 N/A Dismissal Concluded 
—Parks C. 
C533/1993 21/12/93 Payment for casual Concluded 
—Negus C. employees 
C479/1993 N/A Long Service Leave Withdrawn 
—Gregor C. Entitlement 
C296/1993 07/07/93 Reduction in Wages Concluded 
—Parks C. 
C543/1993 22/12/93 Dismissal Concluded 
—Halliwell S.C. 

C695/1992 22/10/93 Industrial Action Concluded 
—Halliwell S.C. 16/12/93 
C115/1993 30/03/93 Disciplining an Concluded 
—Fielding C. employee 
C13/1993 11/03/93 Living away from Concluded 
—Fielding C. home allowance 
C212/1993 01/06/93 Dismissal Concluded 
—Fielding C. 
C42/1993 08/02/93 Reinstatemnt Referred 
—Fielding C. 
C154/1993 19/05/93 Work Release Concluded 
—Fielding C. 
C365/1993 N/A Continuation of Concluded 
—Gregor C. Entitlements 

Accrued 
C443/1993 01/10/93 Overtime Bans Concluded 
—Coleman C.C. 06/10/93 
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Parties Number— 
Commissioner Date Matter Result 

Metals and Engineering 
Workers' Union 

Tip Top Bakeries C523/1993 08/12/93 Hours of Work Concluded 
—Halliwell S.C. 

Metals and Engineering 
Workers' Union 

Western Australian C430/1993 13/10/93 New Management Concluded 
Government Railways —Fielding C. Structure 
Commission 

Metals and Engineering 
Workers' Union 

Western Sands Ltd C161/1993 20/04/93 Log of Claims Concluded 
—Fielding C. 01/05/93 

Miscellaneous Workers' Board of Management, C587/1992 22/10/93 Log of Claims Concluded 
Union Anglican Homes Inc. —Gregor C. 

Miscellaneous Workers' Board of Management, St. C697/1992 11/12/92 Dismissal Concluded 
Union Anne's Mercy Hospital —Parks C. 

Miscellaneous Workers' Eagle-West Pty Ltd C582/1992 19/10/92 Pro rata long service Concluded 
Union —Parks C. 02/12/92 leave 

Miscellaneous Workers' Fleetwood Parks C400/1993 06/09/93 N/A Concluded 
Union —Fielding C. mm/93 

27/09/93 
Miscellaneous Workers' Gosh Leather C389/1993 08/09/93 Reinstatement Concluded 

Union —Fielding C. 
Miscellaneous Workers' MSA Guards & Patrols C45/1993 08/02/93 Dismissal Concluded 

Union —Parks C. 
Miscellaneous Workers' Silver Chain Nursing C486/1991 29/08/91 Removal of warning Concluded 

Union Association —Gregor C. letter 
Miscellaneous Workers' TNT Security Guards & C575/1992 N/A Reinstatement Concluded 

Union Patrols —Parks C. 
Miscellaneous Workers' Warton Road Small Animal C689/1992 10/12/93 Dismissal Referred 

Union Hospital —Parks C. 
Painters' and Decorators' Scaffidi Developments C472/1993 24/11/93 Time and wages Concluded 

Union (Designs and Construction) —Beech C. records 
Railways Officers' Union Western Australian C219/1993 14/05/93 Bans Concluded 

Government Railways —Fielding C. 
Commission 

Railways Officers' Union Western Australian C268/1993 24/06/93 Alleged Referred 
Government Railways —Fielding C. 05/01/93 Discrimination 
Commission 

Railways Officers' Union Western Australian C662/1992 18/12/92 Work Bans Concluded 
Government Railways 
Commission 

—Parks C. 12/03/93 
18/05/93 

Railways Officers' Union Western Australian C662/1992 18/12/92 Work Bans Concluded 
Government Railways 
Commission 

—Parks C. 08/06/93 

Shop, Distributive and Allied Razier Pty Ltd t/a Barker C377/1993 15/09/93 Reinstatement Concluded 
Employees' Association News —Beech C. 16/11/93 

Transport Workers' Union Buttercup Bakeries C480/1993 01/11/93 Industrial Action Concluded 
—Halliwell S.C. 

Transport Workers' Union Coates Hire WA C459/1993 N/A Industrial Coverage Concluded 
—Halliwell S.C. 

CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
St John of God Hospital and Others 

and 
The Federated Miscellaneous Workers Union of Australia, 

WA Branch. 
No. 1301 of 1991. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

COMMISSIONER J.A. NEGUS. 
11 January 1993. 

Correction Order. 
WHEREAS an error occurred in Order No. 1301 of 1991 
issued on 26 November 1993 varying the above award, the 
following correction is made— 

1. In Clause 6.—Definitions: Delete paragraph (6)(a) 
of the aforementioned clause and insert the 
following in lieu thereof: 
(6) (a) "Maintenance Employee (Hospital 

Worker Level 1)" means an employee 
whose principal duties consist of main- 
tenance, servicing and repairs, of minor 
nature, to fitments, equipment, build- 
ings or furniture and may include 
general yard, grounds, cleaning and 

rubbish removal duties or assisting a 
tradesperson. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
Editor's Note: Order No. 1301 of 1991 published (73 

WAIG 3441). 

PROCEDURAL DIRECTIONS 

AND ORDERS"— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trades and Labor Council of Western Australia 

and 
Hon. Minister for Labour Relations 

and 
Australian Mines and Metals Association (Inc.) 

and 
Chamber of Commerce and Industry of Western Australia. 

No. 1519 of 1993. 
CHIEF COMMISSIONER W.S. COLEMAN. 

10 December 1993. 
Order. 

WHEREAS an application has been made by The Trades 
and Labor Council of Western Australia in accordance with 
the Industrial Relations Act 1979; 
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And whereas the application was before me in Chambers, 
I, the undersigned Chief Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, do hereby order and direct— 

That the application be dismissed. 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Frank Howard 

and 
Armadale Home Help Service for the Aged and Disabled 

Inc. 
No. 1529 of 1993. 

COMMISSIONER A.R. BEECH. 
13 December 1993. 

Order. 
WHEREAS a conference of the parties was convened; 

And whereas agreement was reached between the parties; 
And having heard Mr R. Clohessy on behalf of the 

applicant and Mr D. Jones on behalf of the respondent; 
Now therefore, I the undersigned. Commissioner of the 

Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Diane Pees 
and 

Armadale Home Help Service for the Aged and Disabled 
Inc. 

No. 1530 of 1993. 

COMMISSIONER A.R. BEECH. 
13 December 1993. 

Order. 
WHEREAS a conference of the parties was convened; 

And whereas agreement was reached between the parties; 
And having heard Mr R. Clohessy on behalf of the 

applicant and Mr D. Jones on behalf of the respondent; 
Now therefore, I the undersigned. Commissioner of the 

Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 1736 

of 1994 is to be filed in the Commission. 
No. 1737 of 1993. 

COMMISSIONER C.B. PARKS. 
10 January 1994. 

Order. 
WHEREAS on 30 December 1993 a Notice of Application, 
No. 1737 of 1993, was filed wherein the applicant Union 
seeks an order shortening the time for the filing of an 
Answer to Application No. 1736 of 1993, made pursuant to 
s.23 of the Industrial Relations Act 1979; and 

Having conducted an enquiry and therein having heard 
Ms D.A. Blaskett on behalf of the applicant and Mr T.H. 
Caspersz (of Counsel) on behalf of the respondent, and not 
being satisfied that the circumstances are such that the time 
for the filing of the abovementioned Answer should be 
shortened I, the undersigned Commissioner, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979 do hereby order— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

BURSWOOD ISLAND RESORT EMPLOYEES 
AWARD 

No. A23 and A25 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Burswood Management Limited. 

No. 1528 of 1993. 
COMMISSIONER C.B. PARKS. 

23 December 1993. 
Order. 

HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Ms C. Brown on behalf of a Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Burswood Island Resort Employees Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the date 
of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 42. Maternity Leave, the following new title— 
Schedule A—Named Union Party 



2. Clause 42.—Maternity Leave: Add after this clause the 
following new schedule— 

Schedule A—Named Union Party. 

The Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

CATERING EMPLOYEES AND TEA ATTENDANTS 
(GOVERNMENT) AWARD 1982 

No. A34 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 

The Minister for Education, and Others. 

No. 1527 of 1993. 

COMMISSIONER C.B. PARKS. 

24 December 1993. 
Order. 

HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Mr S. Majeks on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Catering Employees and Tea Attendants 
(Government) Award 1982 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLUB WORKERS' AWARD, 1976 
No. 12 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Kalamunda Club (Inc), and Others. 

No. 1525 of 1993. 
COMMISSIONER C.B. PARKS. 

24 December 1993. 
Order. 

HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Ms C. Brown on behalf of a Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Club Workers' Award, 1976 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 44. Trainees, the following new titles— 
Schedule A—Named Union Party 
Schedule B—Respondents 

2. Clause 44.—Trainees: Insert after this clause the , 
following new schedule— 

Schedule A—Named Union Party. 
The Federated Liquor and Allied Industries Employ- 

ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

3. Schedule of Respondents: Delete the title of this 
schedule and insert in lieu thereof— 

Schedule B—Respondents. 

Schedule. 

1. Clause 2.—Arrangement: 

A. Delete the title Schedule of Respondents. 

B. Add after the number and title 43. Paid Leave for 
English Language Training, the following new 
titles— 

Schedule A—Named Union Party 

Schedule B—Respondents 

2. Clause 43.—Paid Leave for English Language Train- 
ing: Insert after this clause the following new schedule— 

Schedule A—Named Union Party. 

The Federated Liquor and Allied Industries Employ- 
ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

3. Schedule of Respondents: Delete the title of this 
schedule and insert in lieu thereof— 

Schedule B—Respondents. 

HOTEL AND TAVERN WORKERS' AWARD, 1978 
No. R 31 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Sheraton-Perth Hotel, and Others. 

No. 1523 of 1993. 
COMMISSIONER C.B. PARKS. 

23 December 1993. 
Order. 

HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Ms C. Brown on behalf of a Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Hotel and Tavern Workers' Award, 1978 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the date of 
this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Add after the number and 

title 45. Trainees, the following new titles— 
Schedule A—Named Union Party 
Schedule B—Respondents 

2. Clause 45.—Trainees: Insert after this clause the 
following new schedule— 

Schedule A—Named Union Party. 
The Federated Liquor and Allied Industries Employ- 

ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

3. Schedule of Respondents: Delete the title of this 
schedule and insert in lieu thereof— 

Schedule B—^Respondents. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD, 1976 

No. 29 of 1974. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Toorak Lodge, and Others. 

No. 1524 of 1993. 
COMMISSIONER C.B. PARKS. 

23 December 1993. 
Order. 

HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Ms C. Brown on behalf of a Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Motel, Hostel, Service Flats and Boarding 
House Workers' Award, 1976 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD, 1979 

No. R 48 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers), and Others. 
No. 1526 of 1993. 

COMMISSIONER C.B. PARKS. 
23 December 1993. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the Applicant and 
Ms C. Brown on behalf of a Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award, 1979 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title Schedule of Respondents. 
B. Add after the number and title 44. Trainees, the 

following new titles— 
Schedule A—Named Union Party 
Schedule B—Respondents 

2. Clause 44.—Trainees: Insert after this clause the 
following new schedule— 

Schedule A—Named Union Party. 
The Federated Liquor and Allied Industries Employ- 

ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

3. Schedule of Respondents: Delete the title of this 
schedule and insert in lieu thereof— 

Schedule B—Respondents. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the title— 
Schedule of Respondents 

B. Add after the number and title 44. Trainees, the 
following new titles— 

Schedule A—Named Union Party 
Schedule B—Respondents 

2. Clause 44.—Trainees: Insert after this clause the 
following new schedule— 

Schedule A—Named Union Party. 
The Federated Liquor and Allied Industries Employ- 

ees' Union of Australia, Western Australian Branch, 
Union of Workers is a named party to this Award. 

3. Schedule of Respondents: Delete the title of this 
schedule and insert in lieu thereof— 

Schedule B—Respondents. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

HOSPITAL SALARIED OFFICERS (CEREBRAL 
PALSY) AWARD 1978 

No. R 37 of 1976. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of January, 1994. 
J. CARRIGG, 

Registrar. 

Hospital Salaried Officers (Cerebral Palsy) Award 1978 
No. R 37 of 1976. 

1.—Tide. 
This award shall be known as the "Hospital Salaried 

Officers (Cerebral Palsy) Award 1978". 



1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Wage Fixing Principles 
3. Scope 
4. Area 
5. Tferm 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Shift Work 
21. Protective Clothing and Uniforms 
22. Board of Reference 
23. Part-Time Workers 
24. Non-Reduction 
25. Salaries 
26. Preference 
27. Liberty to Apply 
28. Maternity Leave 
29. Casual Employees 
30. Enterprise Agreements 
31. Jobskills Trainees 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classificasion and Grading of Em- 

ployees 
Schedule D—Respondents 

2A.—Wage Fixing Principles. 

It is a term of this award that the union undertakes for the 
duration of the principles determined by the Commission in 
Court Session in application No. 704 of 1991 not to pursue 
any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

3.—Scope. 

This award shall apply to all professional, technical, 
administrative, supervisory and clerical workers employed 
by the respondent and to the employer employing those 
workers. 

Provided that no classification of domestic, orderly or 
nursing work or any tradesman employed as such shall 
thereby be deemed to be included. 

4.—Area. 

This award shall operate throughout the State of Western 
Australia in the areas occupied and controlled by the 
respondent, other than registered private general hospitals 
or nursing homes. 

5.—Term. 

The term of this award shall be for a period of three years 
from the beginning of the first pay period commencing after 
the date hereof. 

6.—Right of Entry. 
A duly accredited representative of the Hospital Salaried 

Officers Association Of Western Australia (Union Of 
Workers) shall be permitted to interview any worker 
covered by this award on legitimate Union business on the 
premises of the employer during the recognised meal 
interval of the worker, provided this permission shall not be 
exercised more than once in any week without the consent 
of the employer, and provided further that the duly 
accredited representative shall notify the employer before- 
hand of this intention to exercise his rights under this clause. 

7.—Inspection of Salary Record. 
A record shall be kept in the premises occupied by the 

employer wherein shall be entered:— 
(a) The name of each worker. 
(b) The age of each worker under the age of 

twenty-seven years. 
(c) The nature of the work performed by each worker. 
(d) The classification of each worker. 
(e) The daily hours including overtime, if any, of each 

worker. 
(6) The fortnightly salary paid including overtime, if 

any, to each worker. 
Such records shall be kept open to inspection by the duly 

accredited representative of the union during the usual 
business hours. 

8.—Contract of Service. 
(1) The contract of service shall be by the fortnight in the 

case of clerical and technical employees and by the month 
in the case of all other employees. 

Provided that in the case of casual employees the contract 
of service shall be daily. 

(2) (a) For employees whose contract of service is by the 
fortnight, the contract of service may be terminated by two 
weeks' notice by either side, given in writing on any day or 
by the payment or forfeiture of two weeks' salary. 

(b) For employees whose contract of service is by the 
month, the contract of service may be terminated by one 
month's notice by either side, given in writing on any day 
or by payment or forfeiture of one month's salary. 

(c) The contract of service of a casual employee may be 
terminated by one day's notice by either side or by payment 
or forfeiture of one day's salary. 

(3) Notwithstanding the provisions of subclause (2) of this 
clause the employer may at any time, without prior notice, 
dismiss an employee for serious misconduct. 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence or training. 

9.—Payment of Salaries. 
(1) Salaries shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee to 
establish an account for the purpose of receiving his/her 
salary the employee shall pay the costs associated with the 
establishment and maintenance of such accounts. 

(ii) The employer may require such an account to be 
established at a major bank or building society. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution, such fees shall be paid by the employer. 

(3) Salaries shall be paid fortnightly and shall be 
computed by dividing the annual salary rate by 313 and 
multiplying the result by 12. 

(4) The hourly rate shall be calculated by dividing the 
fortnightly salary by the ordinary hours. 

10.—Higher Duties. 
(1) An employee who is directed by the employer or a 

duly authorised senior officer to relieve in a position which 
is classified higher than the employee's own and who 
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performs the full duties and accepts the full responsibility 
of the higher position for five consecutive working days or 
more, shall, subject to the provisions of this award, be paid 
an allowance equal to the difference between the employee's 
own salary and the salary of the position in which the 
employee is relieving. 

(2) Where the full duties of a higher classified position 
are not performed, an employee shall be paid such 
proportion of the allowance provided for in subclause (1) as 
the duties performed bear to the full duties of the higher 
position. Where such a proportionate allowance is to be 
paid, however, employees shall be advised of the allowance 
to. be paid before commencing the duties of the higher 
position. 

The allowance may be adjusted during the period of 
higher duties. 

11.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall not exceed 37 72 in any week nor Vh in any 
day. Such hours shall be worked on Monday to Friday 
inclusive between the hours of 8.00 a.m. and 5.30 p.m. 

(2) Each meal interval shall not be less than one hour's 
duration unless the employer and the Union agree that a 
lesser period may be taken. 

(3) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the employer and the 
worker. 

(4) An employee shall be entitled to one paid break of ten 
minutes duration each day, either in the morning or in the 
afternoon at the discretion of the employer. 

Provided that the entitlement shall not apply on those 
occasions where patients' requirements are such that a break 
cannot reasonably be taken. 

12.—Overtime. 
(1) All time worked at the direction of the employer 

outside a worker's ordinary working hours shall be paid for 
at the rate of time and one-half for the first two hours and 
double time thereafter. 

Provided that overtime rates shall not apply until after the 
rostering parameters for a full time employee are exceeded 
on each day. 

(2) All time worked at the direction of the employer on 
a Saturday after 12.00 noon or a Sunday shall be paid for 
at the rate of double time. 

(3) All time worked at the direction of the employer 
outside the worker's ordinary working hours prescribed in 
Clause 11.—Hours on a public holiday shall be paid for at 
the rate of double time and one-half. 

(4) In lieu of payment for overtime a worker, on request, 
shall be allowed time off proportionate to the payment to 
which he is entitled up to a maximum of five days per 
annum. 

Time off shall be taken at a time convenient to the 
employer. If the employer agrees, a worker may take time 
off in excess of five days per annum. 

(5) A worker who is required to work more than two 
hours' overtime on any day shall be allowed an unpaid break 
of at least thirty minutes after the completion of two hours' 
overtime. 

(6) (a) For the purposes of this Award a worker is on-call 
when he is directed by the employer to remain at such a 
place as will enable the employer to readily contact him 
during the hours when he is not otherwise on duty. In so 
determining the place at which the worker shall remain, the 
employer may require that place to be within a specified 
radius from the hospital. 

(b) A worker shall be paid an allowance of 18.75% of the 
hourly rate of a worker on the 'first year after qualification' 
rate on the salary range in Clause 25(3)(a) of this Award. 

Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is otherwise made in accordance with the provi- 
sions of this clause when the worker is recalled to work. 

(c) Where the employer determines that there is a need 
for a worker to be on-call or to provide a consultative service 
and the means of contact is to be by telephone or telepage, 
the employer shall where the telephone is not already 
installed bear the cost of such installation. 

(d) (i) Where the worker pays or contributes towards the 
payment of the rental of such telephone the employer shall 
pay the worker an amount being a proportion of the 
telephone rental calculated on the basis that for each seven 
days on which a worker is required to be on-call, the 
employer shall pay the worker 1/52nd of the annual rental 
paid by the worker. 

(ii) Provided that where as a usual feature of the work a 
worker is regularly required to be on-call or to provide a 
consultative service the employer shall pay the full amount 
of the telephone rental. 

(e) Where the employer determines that the means of 
contact is to be by a telepage or similar device the employer 
shall supply such device to the worker at no cost to the 
worker. 

(f) Where the employer determines otherwise or it is not 
possible to contact a worker by telephone or telepage, the 
employer may send a taxi to the worker's residence or such 
other place with instructions for the worker to return to 
work. 

(g) Notwithstanding the provisions of this subclause, 
where the employer and the union, in writing, agree other 
arrangements may be made for compensation of on-call 
work. 

(7) (a) If a worker is recalled to work for any purpose he 
shall be paid a minimum of two hours at the appropriate 
overtime rate but he shall not be obliged to work for two 
hours if the work for which he was recalled is completed in 
less time, provided that if a worker is called out within two 
hours of starting work on a previous call he shall not be 
entitled to any further payment for the time worked within 
that period of two hours. 

(b) If a worker is recalled to work he shall be provided 
with transport, free of charge, from his home to the place 
of employment and return, or be paid the car allowance 
provided in Clause 18 of this award. 

(8) For the purpose of assessing overtime each day shall 
stand alone. 

13.—Meal Money. 
Where an employee is required to work on a public 

holiday for more than two hours or work overtime and such 
overtime is worked for a period of at least two hours in 
excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $4.00 as meal money. 

This clause shall not apply where the employee has been 
advised of the necessity to work overtime on the previous 
day or earlier. 

14.—Holidays and Annual Leave. 
(1) (a) The days observed in accordance with Clause 16( 1) 

of the Hospital Salaried Officers Award No. 39 of 1968 shall 
be observed as public holidays without deduction of pay. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
referred to in that subclause. 

In such cases time and one-half shall be paid during 
ordinary hours worked on any of the abovementioned 
holidays. 

(b) Where any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or Sunday, such holiday shall be 
observed on the next succeeding Monday and where Boxing 
Day falls on a Sunday or a Monday, such holiday shall be 
observed on the next succeeding Thesday; in each case the 
substituted day shall be deemed a holiday without deduction 
of pay in lieu of the day for which it is substituted. 

(c) A worker who is instructed to hold himself on call in 
accordance with subclause (6) of Clause 12.—Overtime on 
a day observed as a public holiday during the ordinary 
working hours shall be allowed to observe that day on a day 
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mutually acceptable to the employer and the worker. A 
worker referred to in this paragraph shall be paid at the rate 
of time and one-half for work performed during his ordinary 
hours prescribed in Clause 11—Hours on that day. 

(2) Except as hereinafter provided, a period of four 
consecutive weeks leave shall be allowed to a worker by the 
employer after each period of twelve months continuous 
service. 

(3) The worker shall be paid for any period of annual 
leave prescribed by this clause, at his ordinaiy rate of salary. 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed as a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period a worker whose employ- 
ment terminates shall, subject to the provisions of paragraph 
(b) of this subclause, be paid one-third of a week's pay at 
his ordinary rate of salary in respect of each completed 
month of service in that qualifying period. 

(b)Where a worker is justifiably dismissed for serious 
misconduct during any qualifying twelve monthly period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) The annual leave prescribed in subclause (2) of this 
clause may be taken in lesser periods, provided that the 
worker so agrees. 

Provided further that the maximum number of single day 
absences allowable during any twelve month accrual period 
shall be Five. 

(7) (a) When a worker proceeds on annual leave, he shall 
be paid a loading of 171/2% of his ordinary salary for four 
weeks at the time of taking such leave. 

If a worker takes annual leave in two or more periods he 
shall be paid one-twentieth of the loading for each day of 
leave at the time of taking each period of leave. 

(b) The loading prescribed in this subclause shall not 
apply to proportionate annual leave on termination. 

(8) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or the first calendar month of any 
absence on workers' compensation, or any absence on 
annual leave, long service leave or compassionate leave, 
shall not count for the purpose of determining annual leave 
entitlements. 

(9) Notwithstanding subclause (2) of this Clause and 
Clause 23.—Part-Time Workers of this award, the following 
may apply:— 

(a) A full time employee who, during a qualifying period 
towards an entitlement of annual leave was employed 
continuously on both a full time and part-time basis may 
elect to take a lesser period of annual leave calculated by 
converting the part-time service to equivalent full time 
service. 

(b) A part-time employee may elect to take a lesser period 
of annual leave calculated by converting any portion of the 
part-time service to equivalent full time service. 

15.—Compassionate Leave. 
A worker shall on the death within Australia of a wife, 

husband, mother, father, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding two working 
days. 

Proof of such death shall be furnished by the worker to 
the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation while the 
period of entitlement of leave under it coincides with any 
other period of leave. 

For the purposes of this clause the words "wife" and 
"husband" shall include a person who lives with the worker 
as a de facto wife or husband. 

16.—Sick Leave. 
A worker shall be entitled to payment for non-attendance 

on the grounds of personal ill-health for one day for each 
completed month of service for the first eleven months and 
one and a half days in the twelfth month. 

If the full period of sick leave as prescribed is not taken 
in any year, such portion as is not taken shall be cumulative 
from year to year. 

Payment under this subclause may be adjusted at the end 
of each calendar year or at the time the worker leaves the 
service of the employer in the event of the worker being 
entitled by service subsequent to the illness to a greater 
allowance than that made at the time the sickness occurred. 

(2) A worker shall not be entitled to receive any salary 
from his employer for any time lost through any accident 
wherever sustained arising out of his own wilful default, or 
for sickness arising out of his own serious misconduct. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produce proof satisfactory to the employer 
of sickness but the employer shall not be entitled to a 
medical certificate unless the absence is for more than three 
working days. 

(4) This clause shall not apply where a worker is entitled 
to compensation under the Workers' Compensation Act and 
the worker is absent in excess of twenty-six weeks. 

17.—Long Service Leave. 
The long service leave provisions in Clause 19 of the 

Hospital Salaried Officers Award No. 39 Of 1968, consoli- 
dated and further amended, are hereby incorporated, mutatis 
mutandis, in and shall be deemed to be part of this award. 

Provided that any period in excess of one month that an 
employee is absent on workers' compensation shall not 
count as service in determining an entitlement to long 
service leave. 

"Provided that notwithstanding Clause 23.—Part-Time 
Workers of this award, a part-time employee may elect to 
take a lesser period of long service leave calculated by 
converting any portion of the part-time service to equivalent 
full time service." 

18.—Motor Vehicle Allowances. 
(1) Allowance for Employees Required to Supply and 

Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply and 

maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (5) shall be reimbursed monthly in 
accordance with the appropriate rates set out in 
subclause (7) for journeys travelled on official 
business and approved by the employer or an 
authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (l)(a) will also be subject 
to the following conditions:— 

(i) For the purposes of subclause (1) (a) an 
employee shall be reimbursed with the 
appropriate rates set out in subclause (7) for 
the distance travelled from the employee's 
residence to place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an employee, in the course of a 
journey, travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(iii) Where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
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the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months' qualifying service in the 
year then the 4,000 kilometre distance will be 
reduced on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under (iii) 
above such allowance shall be calculated on 
the proportion of total hours worked in that 
year by the employee to the annual standard 
hours had the employee been employed on a 
full-time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of the employee's vehicle being 
stolen, consumed by fire, or suffering a major 
and unforeseen mechanical breakdown or 
accident, in which case all entitlement to 
reimbursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement. 

(vi) It shall be open to the employer or his 
representative to elect to waive die require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three months' written notice of the 
intention so to do shall be given to the 
employee concerned. 

(2) Allowance for Employees Relieving Employees 
Subject to Subclause (1): 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in subclause (7) for all journeys travelled 
on official business and approved by the employer 
or an authorised employee where the employee is 
required to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2)(a) an employee 
shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
subclause (7) for the distance travelled from the 
employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (7). 

(d) For the purposes of this subclause the allowance 
provided in subclause (1) (b) (iii) and (iv) shall not 
apply. 

(3) Allowance for Other Employees Using Vehicle on 
Official Business: 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer or an authorised 
employee, voluntarily consents to use the vehicle 
and who is not in receipt of an allowance provided 
by subclause (5) shall, for journeys travelled on 
official business approved by the employer or an 
authorised employee be reimbursed all expenses 
incurred in accordance with appropriate rates set 
out in subclauses (8) and (9). 

(b) For the purpose of subclause (3) (a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (8). 

(4) Allowance for Towing Employer's Caravan or Trailer: 
In cases where employees are required to tow employer's 

caravans on official business, the additional rate shall be 
three cents per kilometre. When an employer's trailer is 
towed on official business the additional rate shall be two 
cents per kilometre. 

(5) Commuted Allowance: 
The employer may authorise a commuted amount for 

reimbursement of costs for motor vehicles or any other 
conveyance belonging to an employee. 

(6) The employer may increase the rates prescribed by this 
clause in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over !600cc 

2600 cc 1600 cc (S 
-2600 cc 

: Under 

Rate per kilometre 
Metropolitan Area 
First 4000 tons 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5' South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 
Over 16000 kms 

27.7 24.7 22.2 
28.1 24.9 22.1 

Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 
Over 16000 kms 

26.2 23.2 21.0 
27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over Over IbOOcc 

2600 cc 1600 cc & Under 
-2600 cc 

Rate per kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 

on official business Cents per 
kilometre 

Rate per kilometre 17.1 
(10) In this clause the following expressions shall have 

the following meanings:— 
"A year" means twelve months commencing on the 

first day of July and ending on the thirtieth day of 
June next following. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the 
Land Act 1933-1971, excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 



"Tbrm of Employment" means a requirement made 
known to the worker at the time of applying for 
the position by way of publication in the advertise- 
ment for the position, written advice to the 
employee contained in the offer for the position 
or oral communication at interview by an inter- 
viewing employee and such requirement is ac- 
cepted by the employee either in writing or orally. 

19.—Travelling. 
All reasonable out of pocket and accommodation ex- 

penses and all travelling expenses incurred by a worker in 
the discharge of his duties shall be paid at least once a month 
by the employer. 

20.—Shift Work. 
(1) The provisions of this clause shall apply to workers 

engaged on shift work and shall nullify any other general 
provision of the award to the extent that the general 
provision is expressly contrary to this clause. 

(2) (a) The ordinary hours of work may be worked on 
rostered shifts which provide an average of not more than 
forty hours per week over each roster period. Such roster 
may provide that the hours of work need not be worked on 
five consecutive days and it may provide that ordinary hours 
can be worked on afternoon or night shift or on a Saturday 
or a Sunday. 

(b) The spread of shift shall mean the period of time 
between an employee commencing and finishing his 
ordinary day's work and shall not exceed ten hours. 

(3) For the purposes of this clause:— 
(i) "Day Shift" shall mean a shift which commences 

after 6.00 a.m. and before 12.00 midday. 
(ii) "Afternoon Shift" shall mean a shift which 

commences at or after 12.00 midday and before 
6.00 p.m. 

(iii) "Night Shift" shall mean a shift which com- 
mences at or after 6.00 p.m. and before 6.01 a.m. 

(4) (a) A shift worker shall be paid the following 
loadings:— 

(i) $10.38 for each afternoon or night shift worked in 
ordinary hours with effect from the first pay period 
commencing on or after 7th December, 1988 

$10.63 for each afternoon or night shift worked 
in ordinary hours with effect from the first pay 
period commencing on or after 7th June, 1989. 

(ii) fifty percent of his daily rate of salary for each 
shift worked on a Saturday or a Sunday in ordinary 
hours. 

(iii) one hundred and fifty percent of his daily rate of 
salary for a shift worked on a public holiday in 
ordinary hours. 

Provided that if the employer agrees he may be 
paid a loading of fifty percent of his daily rate of 
salary and in addition be allowed to observe the 
holiday on a day mutually acceptable to the 
employer and the worker. 

(b) The loadings prescribed in subclause (a) hereof shall 
be in addition to the shift worker's ordinary salary as 
prescribed and he shall be paid the loading applicable to the 
majority of the shift. 

(5) All time worked by a shift worker outside his ordinary 
hours shall be paid for as overtime in accordance with 
Clause 12—Overtime. 

(6) If it becomes necessary for a shift worker to work two 
consecutive shifts occasioned by the absence of another 
worker, he shall not be required to attend for duty within ten 
hours of ceasing duty on the second shift. 

(7) When any of the days observed as a holiday as 
prescribed in this award fall on a day when a shift worker 
is rostered off duty and the worker has not been required to 
work on that day he shall be paid as if the day was an 
ordinary working day or if the employer agrees be allowed 
to take a day's holiday in lieu of die holiday at a time 
mutually acceptable to the employer and the worker. 

(8) (a) Shift workers who are regularly rostered to work 
on Sundays and public holidays shall be allowed one week's 
leave in addition to that prescribed in subclause (2) of Clause 
14.—Holidays And Annual Leave. 

(b) Where a worker with twelve months continuous 
service is engaged for part of a qualifying period on shifts 
referred to in paragraph (a) hereof, he shall be entitled to so 
have the period of annual leave to which he is otherwise 
entided under this award increased by one-twelfth of a week 
for each completed month he is continuously so engaged. 

(c) After one month's continuous service in any qualify- 
ing twelve monthly period, a shift worker referred to in 
paragraph (a) hereof whose employment terminates shall be 
paid five-twelfths of a week's pay at his ordinary rate of 
salary in respect of each completed month of continuous 
service if his employment terminates in circumstances other 
than those referred to in subclause (5)(b) of Clause 
14.—Holidays And Annual Leave. 

(9) (a) When a shift worker, other than a shift worker 
referred to in subclause (8) hereof, proceeds on annual leave 
he shall be paid a loading of either 17,/2% of his ordinary 
salary for four weeks or an amount equivalent to the shift 
and weekend penalties the worker would have received if 
he had not proceeded on annual leave, whichever amount is 
the greater. 

(b) When a shift worker, referred to in subclause (8) 
hereof, proceeds on annual leave he shall be paid a loading 
of either 20% of his ordinary salary for five weeks or an 
amount equal to the shift and weekend penalties the worker 
would have received if he had not proceeded on annual 
leave, whichever amount is the greater. 

(c) The loadings referred to in this subclause shall be paid 
at the time the worker takes his leave and where the worker 
takes annual leave in two or more periods he shall be paid 
one-twentieth of the loading (or one twenty-fifth of the 
loading in the case of a shift worker referred to in subclause 
(8) hereof) for each day of leave taken. 

(10) A shift worker shall be entitled to pro-rata payment 
of the annual leave loading in the same circumstances as 
other workers covered by this award. 

21.—Protective Clothing and Uniforms. 
(1) Where a worker is required by the employer to wear 

a special uniform such uniform shall be provided by the 
employer. 

The cost of laundering such uniform or uniforms shall be 
met by the employer, or, if the worker agrees, an allowance 
for laundering may be paid to the worker. 

(2) Where a worker is required by the employer and/or 
the nature of the work requires the wearing of protective 
clothing, the employer shall provide and launder protective 
clothing at his own expense. 

(3) In the event of a dispute as to the provision or 
laundering of uniforms or special clothing, the matter may 
be referred to the Board of Reference for determination. 

22.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Part V of the Industrial Arbitration Act (Western Australian 
Industrial Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

23.—Part-time Workers. 
(1) A "part-time worker" means a worker regularly 

employed to work less hours than prescribed in Clause 
11.—Hours and observed by the employer. 

(2) When a worker is employed under the provisions of 
this clause, he shall be paid at a rate pro-rata to the rate 
prescribed for the class of work in which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
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hours of a worker engaged full time on the class of work in 
the employer's premises. 

(3) When an employee is employed under the provisions 
of this clause, he/she shall be entitled to annual leave, long 
service leave, holidays and sick leave and any allowances 
in accordance with the provisions of this Award with 
payment being in the proportion to which his/her weekly 
hours bear to the weekly hours of an employee engaged 
full-time in that class of work. 

24.—Non-Reduction. 
Notwithstanding any of the other provisions of this award, 

those workers who were receiving salaries or conditions in 
excess of the salaries or conditions herein prescribed, at the 
date of this award, shall not have those salaries or conditions 
reduced whilst so employed by the employer. 

25.—Salaries. 
(1) The minimum rates of salaries to be paid to employees 

covered by this award shall be those set out in Schedule A 
attached to this award. Nothing contained in this award shall 
preclude the payment by way of an allowance an amount in 
addition to that prescribed for the classification of a position 
set out in Schedule B of this award. 

(2) Transition: 
The provisions of this subclause shall apply notwith- 

standing provisions elsewhere in this award. 
(a) Interpretation of classifications to salary scale 

The classifications set out in Schedule B of the 
award shall be related to the salaries in Schedule 
A in accordance with the classifications table and 
grading of employees set out in Schedule B. 

(b) Higher Duties 
Where an employee was acting in a position 

classified higher than his/her substantive position 
prior to the introduction of this clause and who 
continued to act in the same position at the 
operative date of this clause, the employee shall 
receive higher duties allowance equivalent to the 
salary that would have been payable to the 
permanent occupant. 

Provided that should the employee cease to act 
in that higher classified position, the future 
periods of acting in the same position or other 
positions classified higher than the employee's 
substantive classification shall be paid a higher 
duties allowance in accordance with Clause 
10.—Higher Duties, of the award. 

(c) Incremental Dates 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this clause and 
the employee is classified at that level, the 
employee will remain on that salary and 
retain his/her current incremental date. 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this clause 
shall be placed on the nearest salary point 
higher at the date of operation of this clause 
which shall become the employee's new 
incremental date. 

(d) Maintenance of Salary 
Where an employee's maximum salary is 

reduced as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a classification or 
level prior to the date of implementation of this 
clause, will progress through the salary ranges (as 
adjusted by general salary movements) applicable 
to that classification or level irrespective of the 
level determined by this clause. 

(e) Commitment 
It is a term of this award that the union 

undertakes for the duration of the principles 
determined by the Commission in Court Session 

Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principle. 

26.—Preference. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

27.—Liberty to Apply. 
Liberty is reserved for 

(a) the Union to apply to amend this award at any time 
in relation to subclause (6) of Clause 12.— 
Overtime, Clause 13.—Meal Money, Clause 
18.—Car Allowance, subclause (4) of Clause 
20.—Shift Work and Clause 24.—Salaries, in the 
event of any variation of the corresponding 
clauses of the Hospital Salaried Officers Award 
No. 39 Of 1968 as amended, consolidated and 
further amended, 

(b) both parties to amend any clause of this award in 
the event that the respondent transfers the base of 
its operations to the Sir David Brand Children's 
Community Centre during the term of this award. 

28.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) A employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 12 
to 52 weeks and shall include a period of six weeks' 
compulsory leave to be taken immediately before the 
presumed date of confinement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) An employee shall not be in breach of this order as 
a consequence of failure to give the stipulated period of 
notice in accordance with paragraph (c) hereof if such failure 
is occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 



(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
only, save with the agreement of the employer, by the 
employee giving not less than 14 days notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth of a living 
child, it shall be the right of the employee to resume work 
at a time nominated by the employer which shall not exceed 
four weeks from the date of notice in writing by the 
employee to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then— 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may take such 
paid sick leave as to which she is then entitled and such 
further unpaid leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certifies as necessary 
before her return to work, provided that the aggregate of paid 
sick leave, special maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause shall 
be entitled to the position which she held immediately 
before proceeding on such leave or, in the case of a 
employee who was transferred to a safe job pursuant to 
subclause (3), to the position she held immediately before 
such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a employee during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a employee on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of returning 

to her work by notice in writing to the employer given not 
less than four weeks prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled to the 
position which she held immediately before proceeding on 
maternity leave or, in the case of a employee who was 
transferred to a safe job pursuant to subclause (3), to the 
position which she held immediately before such transfer. 
Where such position no longer exists but there are other 
positions available for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary to that of her former position. 

(11) Replacement employees. 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on maternity 
leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in order to 
replace an employee exercising her rights under this clause, 
the employer shall inform that person of the temporary 
nature of the promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where her 
employment continues beyond the 12 months' qualifying 
period. 

29.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period not exceeding one month in duration. 

(2) Where an Employee is employed under the provisions 
of this clause, the employee shall be paid at a rate pro-rata 
to the rate prescribed for the class of work on which the 
employee is engaged in proportion to which the weekly 
hours bear to 37.5. 

(3) In lieu of entitlements for annual leave, long service 
leave, holidays and sick leave prescribed in this award, a 
casual employee shall be paid a loading of 25 per cent 

(4) Casual employees shall only be employed by mutual 
agreement between the employer and the union. In the event 
of no agreement being arrived at the matter may be referred 
to the Board of Reference for determination. 

30.—Enterprise Agreements. 
(1) (a) The employer and employees covered by this 

award, may reach agreement to vary any provision of this 
award to meet the requirements of employer's business and 
the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this Clause. 

(2) (a) The proposed variations shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 
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(b) Nothing in this Clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(c) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(d) Where the agreement represents the consent of the 
employer and majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(3) Prior to the employer and the employees giving effect 
to the terms of the negotiated agreement, it shall be 
submitted to the Western Australian Industrial Relations 
Commission for inclusion in the award. 

31.—Jobskills Trainees. 
(1) Scope 
This clause applies to employees engaged under the 

Jobskills program and, insofar as the terms of this clause 
vary from other provisions of this award, the terms of this 
clause shall prevail. In all other respects the terms of this 
award shall continue to operate. 

(2) Definition 
A Jobskills trainee is an employee who is employed under 

the conditions applying in the Commonwealth Government 
Jobskills program. 

(3) Training Conditions 
(a) Jobskills trainees shall attend approved on and 

of-the-job training prescribed in the relevant training 
agreement, or as notified to the Jobskills trainee by the 
employer or agent. 

(b) Jobskills trainees will receive over a period of up to 
26 weeks a mix of supervised work experience, structured 
training on-the-job and off-the-job and the opportunity to 
develop and practice new skills in a work environment. 

(c) Jobskills trainees may only be engaged by employers 
to undertake activities under the Jobskills program guide- 
lines. The employer shall ensure that the Jobskills trainee 
is permitted to attend the prescribed off-the-job training and 
is provided with appropriate on-the-job training. 

(d) The employer shall provide an appropriate level of 
supervision in accordance with the approved training plan. 

(4) Employment Conditions 
(a) Jobskills trainees shall be engaged in addition to 

existing staff levels. Positions normally held by permanent 
employees shall not be filled by Jobskills trainees. 

(b) Jobskills trainees shall be engaged for a period of up 
to 26 weeks as full-time employees. 

(c) Jobskills trainees are permitted to be absent from work 
without loss of continuity of employment to attend the 
off-the-job training in accordance with the training plan. 
However, except for absences provided for under this award 
failure to attend for work or training without an acceptable 
cause will result in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be worked by 
Jobskills trainees except to enable the requirements of the 
training plan to be effected. When overtime and shiftwork 
are worked the relevant penalties and allowances of the 
applicable award, based on the trainee wage, will apply. 
Jobskills trainee shall not work overtime or shiftwork on 
their own. 

(e) The Union shall be afforded reasonable access to 
Jobskills trainees in accordance with Clause 6.—Right of 
Entry of this Award. 

(5) Wages 
The weekly wages payable to Jobskills trainees shall be 

$280.00. It is the rate for all purposes of the award and takes 
account of the range and extent of training provided. 

(6) No Precedent 
The provisions of this clause represent a compromise on 

the part of all parties and will not be used as a precedent in 
proceedings before industrial tribunals. 

(7) Reservation 
The parties to this award reserve the right to seek a 

variation or revocation of this clause if circumstances 
develop in the operation of the Jobskills program which 
adversely affect their interests to the extent that the variation 
or revocation is warranted. 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 

Schedule B 
Minimum Salaries. 

(1) The minimum rates of salaries to be paid to employees 
covered by this award shall be set out hereunder. 

(2) Minimum Salaries 

Level 1 

Level 

1st year of service 
2nd year of service 
3rd year of service 

Salary Per 
Annum $ 

19,232 
19,622 
20,021 

Level 2 1st year of service 
2nd year of service 
3rd year of service 
4th year of service 

20,343 
20,997 
21,647 
22,295 

Level 3 22,946 
23,597 
24,346 

Level 4 24,864 
25,629 

Level 5 26,533 
27,236 

Level 6 27,975 
29,154 

Level 7 29,771 
30,696 

Level 8 31,647 
32,998 

Level 9 33,702 
34,669 

Level 10 35,664 
36,688 

Level 11 38,660 
40,124 

Level 12 42,204 
Level 13 43,317 

44,727 
Level 14 46,188 
Level 15 48,323 

50,073 
A 1 
A2 
A3 
A 4 
A 5 
A 6 
A 7 
A 8 
A 9 

52,253 
54,428 
56,580 
58,756 
62,415 
65,065 
67,720 
70,719 
73,901 

(a) An employee, who is 21 years of age or older on 
appointment to a classification equivalent to Level 
1, may be appointed to the minimum rate of pay 
based on years of service, not on age. 

(b) Annual increments shall be subject to the em- 
ployee's satisfactory performance over the pre- 
ceding twelve months. 
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(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(d) Employees who are appointed to Level 1, Level 
2 or Level 3, and are under 21 years of age, 
salaries shall be calculated using the following 
percentages of the first year of service rate for the 
Level the employee is appointed to: 

% 
Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Nothwithstanding this provision, the employer 
can appoint an employee to the first year of service 
rate or higher. 

(3) Salaries—Specified Callings and Other Professionals. 
(a) Employees who are employed in the calling of 

Medical Laboratory Technologist, Scientific Officer, Dieti- 
tian, Occupational Therapist, Physiotherapist, Social 
Worker, Speech Pathologist, or any other professional 
calling as agreed between the union and employers, shall be 
entitled to annual salaries as follows: 

Level Salary per 
Annum $ 

Level 5/10 26,533 
27,975 
29,771 
31,647 
34,669 
36,688 

Level 11/12 38,660 
40,124 
42,204 

Level 13/14 43,317 
44,727 
46,188 

Level 15 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 5/10 under this 
clause:— 

(i) Employees, who have completed an approved 
three academic year tertiary qualification, relevant 
to their calling, shall commence at the first year 
increment. 

(ii) Employees, who have completed an approved four 
academic year tertiary qualification, relevant to 
their calling, shall commence at the second year 
increment. 

(iii) Employees, who have completed an approved 
Masters or PhD degree relevant to their calling, 
shall commence on their third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment shall 
not be entitled to any advanced progression 
through the range. 

(c) The employer and union shall be responsible for 
determining the relevant acceptable qualifications for 
appointment for the callings covered by this clause and shall 
maintain a manual setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may determine a commenc- 
ing salary above level 5/10 for a particular calling/s. 

(e) Annual increments shall be subject to the employee's 
satisfactory performance over the preceding twelve months. 

(f) Any dispute in relation to the payment of an annual 
increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

Schedule. C 
Classification and Grading of Employees. 

Classification 
Clerical Assistants 
Machine Operators, Typists, Data Process- 
ing Operators, Technical Assistants 

3 Laboratory Assistants, Clerks 
Senior Machine Operators, Storekeeper 
Co-ordinator 

9 Recreation Officer 
8 Remedial Gymnast 
10 Psychologists, Dietitian, Physiotherapists, 

Occupational Therapist, Speech Patholo- 
gist, Librarian. Medical Social Workers 

/12 Senior Dietician, Physiotherapist, Occupa- 
tional Therapist, Speech Pathologist 

/14 Physiotherapist, Occupational Therapist or 
Speech Pathologists in charge. Supervising 
Physiotherapists, Occupational TTierapists 
or Speech Pathologist, Psychologists (Sen- 
ior) 

Schedule D. 
Respondents. 

Cerebral Palsy Association of W.A. (Inc.) 
Dated at Perth this 24th day of August, 1978. 

Level 
Level 1 
Level 2 

Level 2/3 
Level 3 
Level 4 
Level 6/9 
Level 7/8 
Level 5/10 

Level 11/12 

Level 13/14 

HOSPITAL SALARIED OFFICERS (RED CROSS 
BLOOD TRANSFUSION SERVICE) AWARD 1978 

No. R 17 of 1974. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of January, 1994. 
J. CARRIGG. 

Registrar. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award 1978 

No. R 17 of 1974. 

This Award shall be known as the Hospital Salaried 
Officers (Red Cross Blood Transfusion Service) Award 
1978. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
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Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 

2A. Wage Fixing Principles 
3. Scope 
4. Area 
5. Term 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Protective Clothing and Uniforms 
21. Board of Reference 
22. Part-Time Workers 
23. Shift Work 
24. Salaries 
25. Preference 
26. Liberty to Apply 
27. Maternity Leave 
28. Casual Employees 
29. Enterprise Agreements 
30. Jobskills Trainees 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 
ployees 

2A.—Wage Fixing Principles. 
It is a term of this award that the union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in application No. 704 of 1991 not to pursue 
any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

3.—Scope. 
This Award shall apply to all Technical and Professional 

workers employed by the respondent in its Blood Transfu- 
sion Service and to the employer employing those workers. 

4.—Area. 
This Award shall operate throughout the State of Western 

Australia in the areas occupied and controlled by the 
respondent in its Blood Transfusion Service. 

5.—Term. 
The term of this Award shall be for a period of three years 

from the beginning of the first pay period commencing on 
or after the 12th day of December, 1978. 

6.—Right of Entry. 
A duly accredited representative of the Hospital Salaried 

Officers Association of Western Australia (Union of 
Workers) shall be permitted to interview any worker 
covered by this award on legitimate Union business on the 
premises of the employer during the recognised meal 
interval of the worker, provided this permission shall not be 
exercised more than once in any week without the consent 
of the employer, and provided further that the duly 
accredited representative shall notify the employer before- 
hand of this intention to exercise his rights under this clause. 

7.—Inspection of Salary Record. 
A record shall be kept in the premises occupied by the 

employer wherein shall be entered:— 
(a) The name of each worker. 
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(b) The age of each worker under the age of 
twenty-seven years. 

(c) The nature of work performed by each worker. 
(d) The classification of each worker. 
(e) The daily hours including overtime, if any, of each 

worker. 
(f) The fortnightly salary paid including overtime, if 

any, to each worker and the worker's signature 
acknowledging such payment if correct. 

Such records shall be kept open to inspection by the duly 
accredited representative of the Union during the usual 
business hours. 

8.—Contract of Service. 
(1) The contract of service shall be by the fortnight in the 

case of technical employees and by the month in the case 
of professional employees. 

Provided that in the case of casual employees the contract 
of service shall be daily. 

(2) (a) For employees whose contract of service is by the 
fortnight, the contract of service may be terminated by two 
weeks' notice by either side, given in writing on any day or 
by the payment or forfeiture of two weeks' salary. 

(b) For employees whose contract of service is by the 
month, the contract of service may be terminated by one 
month's notice by either side, given in writing on any day 
or by payment or forfeiture of one month's salary. 

(c) The contract of service of a casual employee may be 
terminated by one day's notice by either side or by payment 
or forfeiture of one day's salary. 

(3) Notwithstanding the provisions of subclause (2) of this 
clause the employer may at any time, without prior notice, 
dismiss an employee for serious misconduct. 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence or training. 

9.—Payment of Salaries. 
(1) Salaries shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee to 
establish an account for the purpose of receiving his/her 
salary the employee shall pay the costs associated with the 
establishment and maintenance of such accounts. 

(ii) The employer may require such an account to be 
established at a major bank or building society. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution, such fees shall be paid by the employer. 

(3) Salaries shall be paid fortnightly and shall be 
computed by dividing the annual salary rate by 313 and 
multiplying the result by 12. 

(4) The hourly rate shall be calculated by dividing the 
fortnightly salary by the ordinary hours. 

10.—Higher Duties. 
(1) An employee who is directed by the employer or a 

duly authorised senior officer to relieve in a position which 
is classified higher than the employee's own and who 
performs the full duties and accepts the full responsibility 
of the higher position for five consecutive working days or 
more, shall, subject to the provisions of this award, be paid 
an allowance equal to the difference between the employee's 
own salary and the salary of the position in which the 
employee is relieving. 

(2) Where the full duties of a higher classified position 
are not performed, an employee shall be paid such 
proportion of the allowance provided for in subclause (1) as 
the duties performed bear to the full duties of the higher 
position. Where such a proportionate allowance is to be 
paid, however, employees shall be advised of the allowance 
to be paid before commencing the duties of the higher 
position. 
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The allowance may be adjusted during the period of 
higher duties. 

11.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall not exceed thirty-seven and one-half in any 
week nor seven and one-half in any day. Such hours shall 
be worked on Monday to Friday inclusive between the hours 
of 8.00 a.m. and 5.30 p.m. 

(2) Each meal interval shall not be less than one hour's 
duration unless the employer and the Union agree that a 
lesser period may be taken. 

(3) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the employer and the 
worker. 

(4) A worker shall be entitled to two paid breaks of ten 
minutes duration each day, one in the morning and one in 
the afternoon. 

12.—Overtime. 
(1) (a) Except as prescribed in paragraphs (b) and (c) 

hereof all time worked at the direction of the employer 
outside a worker's ordinary hours shall be paid for at the rate 
of time and one-half for the first two hours and double time 
thereafter. 

Provided that overtime rates shall not apply until after the 
rostering parameters for a full time employee are exceeded 
on each day. 

(b) All time worked at the direction of the employer on 
a Saturday after 12.00 noon or a Sunday shall be paid for 
at the rate of double time. 

Provided that in the case of employees employed prior to 
the operation of this clause for all time worked at the 
direction of that employer on a Saturday prior to 12.00 noon 
shall be paid for at the rate of double time. 

(c) All time worked at the direction of the employer 
outside the worker's ordinary working hours prescribed in 
Clause 11.—Hours on a public holiday shall be paid for at 
the rate of double time and one-half. 

(2) In lieu of payment for overtime a worker, on request, 
shall be allowed time off proportionate to the payment to 
which he is entitled up to a maximum of five days per 
annum. 

Time off shall be taken at a time convenient to the 
employer. If the employer agrees, a worker may take time 
off in excess of five days per annum. 

(3) A worker who is required to work more than two hours 
overtime on any day shall be allowed an unpaid break of at 
least thirty minutes after the completion of two hours 
overtime. 

(4) (a) For the purposes of this Award a worker is on-call 
when he is directed by the employer to remain at such a 
place as will enable the employer to readily contact him 
during the hours when is not otherwise on duty. In so 
determining the place at which the worker shall remain, the 
employer may require that place to be within a specified 
radius from the hospital. 

(b) A worker shall be paid an allowance of 18.75% of the 
hourly rate of a Medical Laboratory Tfechnologist on the 
'first year of employment' rate in Clause 24 (2)(a) of this 
award, for each hour or part thereof that he is on call. 

Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is otherwise made in accordance with the provi- 
sions of this clause when the worker is recalled to work. 

(c) Where the employer determines that there is a need 
for a worker to be on-call or to provide a consultative service 
and the means of contact is to be by telephone or telepage, 
the employer shall where the telephone is not already 
installed bear the cost of such installation. 

(d) (i) Where the worker pays or contributes towards the 
payment of the rental of such telephone the employer shall 
pay the worker an amount being a proportion of the 
telephone rental calculated on the basis that for each seven 
days on which a worker is required to be on-call, the 

employer shall pay the worker l/52nd of the annual rental 
paid by the worker. 

(ii) Provided that where as a usual feature of the work a 
worker is regularly required to be on-call or to provide a 
consultative service the employer shall pay the full amount 
of the telephone rental. 

(e) Where the employer determines that the means of 
contact is to be by a telepage or similar device the employer 
shall supply such device to the worker at no cost to the 
worker. 

(f) Where the employer determines otherwise or it is not 
possible to contact a worker by telephone or telepage, the 
employer may send a taxi to the worker's residence or such 
other place with instructions for the worker to return to 
work. 

(g) Notwithstanding the provisions of this subclause, 
where the employer and the union, in writing agree, other 
arrangements may be made for compensation of on-call 
work. 

(5) (a) If a worker is recalled to work for any purpose he 
shall be paid a minimum of two hours at the appropriate 
overtime rate but he shall not be obliged to work for two 
hours if the work for which he was recalled is completed in 
less time, provided that if a worker is called out within two 
hours of starting work on a previous call he shall not be 
entitled to any further payment for the time worked within 
that period of two hours. 

(b) If a worker is recalled to work he shall be provided 
with transport, free of charge, from his home to the place 
of employment and return, or, be paid the car allowance 
provided in Clause 18 of this Award. 

(6) In computing overtime each day shall stand alone but 
when a worker works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purposes of this subclause. 

13.—Meal Money. 
Where an employee is required to work on a public 

holiday for more than two hours or work overtime and such 
overtime is worked for a period of at least two hours in 
excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $2.50 as meal money. 

This clause shall not apply where the employee has been 
advised of the necessity to work overtime on the previous 
day or earlier. 

14.—Holidays and Annual Leave. 
(1) (a) The days observed in accordance with Clause 16(1) 

of the Hospital Salaried Officers Award No. 39 Of 1968 
shall be observed as public holidays without deduction of 
Pay- 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
referred to in that subclause. 

In such cases time and one-half shall be paid during 
ordinary hours worked on any of the abovementioned 
holidays. 

(b) Where Christmas Day or New Year's Day falls on a 
Saturday or a Sunday, such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday or a Monday, such holiday shall be observed on the 
next succeeding Thesday; in each case the substituted day 
shall be deemed to be a holiday without deduction of pay 
in lieu of the day for which it is substituted. 

(c) A worker who is instructed to hold himself on call in 
accordance with subclause (4) of Clause 12.—Overtime on 
a day observed as a public holiday during the ordinary 
working hours shall be allowed to observe that day on a day 
mutually acceptable to the employer and the worker. 

A worker referred to in this subclause shall be paid at the 
rate of time and one-half for work performed during his 
ordinary hours prescribed in Clause 11.—Hours on that day. 
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(2) Except as hereinafter provided, a period of four 
consecutive weeks leave shall be allowed to a worker by the 
employer after each period of twelve months continuous 
service. 

(3) The worker shall be paid for any period of annual 
leave prescribed by this clause, at his ordinary rate of salary. 

(4) If any Award holiday falls within a worker's period 
of annual leave and is observed as a day which in the case 
of that worker would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period a worker whose employ- 
ment terminates shall, subject to the provisions of paragraph 
(b) of this subclause, be paid one-third of a week's pay at 
his ordinary rate of salary in respect of each completed 
month of service in that qualifying period. 

(b) Where a worker is justifiably dismissed for serious 
misconduct during any qualifying twelve monthly period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) The annual leave prescribed in subclause (2) of this 
clause, may be taken in less periods, provided that the 
worker so agrees. 

Provided further that the maximum number of single day 
absences allowable during any twelve month accrual period 
shall be five. 

(7) (a) When a worker proceeds on annual leave, he shall 
be paid a loading of 1772% of his ordinary salary for four 
weeks at the time of taking such leave. 

If a worker takes annual leave in two or more periods he 
shall be paid one-twentieth of the loading for each day of 
leave at the time of taking each period of leave. 

(b) The loading prescribed in this subclause shall not 
apply to proportionate annual leave on termination. 

(8) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or the first calendar month of any 
absence on workers' compensation, or any absence on 
annual leave, long service leave or compassionate leave, 
shall not count for the purpose of determining annual leave 
entitlements. 

(9) Notwithstanding subclause (2) of the clause and 
Clause 22.—Part-Time Workers of this award, the following 
may apply:— 

(a) A full time employee who, during a qualifying 
period towards an entitlement of annual leave was 
employed continuously on both a full time and 
part-time basis may elect to take a lesser period 
of annual leave calculated by converting the part 
time service to equivalent full time service. 

(b) A part-time employee may elect to take a lesser 
period of annual leave calculated by converting 
any portion of the part-time service to equivalent 
full time service. 

15.—Compassionate Leave. 
A worker shall on the death within Australia of a wife, 

husband, mother, father, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding two working 
days. 

Proof of such death shall be furnished by the worker to 
the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation while the 
period of entitlement of leave under it coincides with any 
other period of leave. 

For the purposes of this clause the words "wife" and 
"husband" shall include a person who lives with the worker 
as a de facto wife or husband. 

16.—Sick Leave. 
(1) A worker shall be entitled to payment for non- 

attendance on the grounds of personal ill-health for one fifth 
of a week for each completed month of service: 

Payment hereunder may be adjusted at the end of 
each calendar year or at the time the worker leaves the 
service of the employer in the event of the worker being 
entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the 
sickness occurred. 

Provided further that, notwithstanding anything contained 
in this subclause, if the full period of sick leave as prescribed 
is not taken in any year, such portion as is not taken shall 
be cumulative from year to year. 

(2) A worker shall not be entitled to receive any salary 
from his employer for any time lost through any accident 
wherever sustained arising out of his own wilful default, or 
for sickness arising out of his own serious misconduct. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to the employer 
of sickness but the employer shall not be entitled to a 
medical certificate unless the absence is for more than three 
working days. 

(4) This clause shall not apply where a worker is entitled 
to compensation under the Workers' Compensation Act and 
the worker is absent in excess of twenty-six weeks. 

17.—Long Service Leave. 
(1) The long service leave provisions published in 

Volume 65 of the Western Australian Industrial Gazette at 
pages 1-4 inclusive, are hereby incorporated and shall be 
deemed to Ire part of this Award. 

(2) Nowithstanding subclause (1) of this clause and 
Clause 22.—Part-Time Workers of this award, the following 
may apply: 

(a) A full time employee who, during a qualifying 
period towards an entitlement of Long Service 
Leave was employed continuously on both a full 
time and part-time basis may elect to take a lesser 
period of Long Service Leave calculated by 
converting the part-time service to equivalent full 
time service. 

(b) A part-time employee may elect to take a lesser 
period of Long Service Leave calculated by 
converting any portion of the part-time service to 
equivalent full time service. 

18.—Motor Vehicle Allowances. 
(1) Allowance for Employees Required to Supply and 

Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply and 

maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (5) shall be reimbursed monthly in 
accordance with the appropriate rates set out in 
subclause (7) for journeys travelled on official 
business and approved by the employer or an 
authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (l)(a) will also be subject 
to the following conditions:— 

(i) For the purposes of subclause (1) (a) an 
employee shall be reimbursed with the 
appropriate rates set out in subclause (7) for 
the distance travelled from the employee's 
residence to place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an employee, in the course of a 
journey, travels through two or more separate 
areas, reimbursement shall be made at the 
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appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(iii) Where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months' qualifying service in the 
year then the 4,(XX) kilometre distance will be 
reduced on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under (iii) 
above such allowance shall be calculated on 
the proportion of total hours worked in that 
year by the employee to the annual standard 
hours had the employee been employed on a 
full-time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of the employee's vehicle being 
stolen, consumed by fire, or suffering a major 
and unforeseen mechanical breakdown or 
accident, in which case all entitlement to 
reimbursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement. 

(vi) It shall be open to the employer or his 
representative to elect to waive the require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three months' written notice of the 
intention so to do shall be given to the 
employee concerned. 

(2) Allowance for Employees Relieving Employees 
Subject to Subclause (1): 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in subclause (7) for all journeys travelled 
on official business and approved by the employer 
or an authorised employee where the employee is 
required to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2)(a) an employee 
shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
subclause (7) for the distance travelled from the 
employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (7). 

(d) For the purposes of this subclause the allowance 
provided in subclause (1) (b) (iii) and (iv) shall not 
apply. 

(3) Allowance for Other Employees Using Vehicle on 
Official Business: 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer or an authorised 
employee, voluntarily consents to use the vehicle 
and who is not in receipt of an allowance provided 

by subclause (5) shall, for journeys travelled on 
official business approved by the employer or an 
authorised employee be reimbursed all expenses 
incurred in accordance with appropriate rates set 
out in subclauses (8) and (9). 

(b) For the purpose of subclause (3) (a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversal as set 
out in subclause (8). 

(4) Allowance for Towing Employer's Caravan or Trailer: 
In cases where employees are required to tow 

employer's caravans on official business, the additional 
rate shall be three cents per kilometre. When an 
employer's trailer is towed on official business the 
additional rate shall be two cents per kilometre. 

(5) Commuted Allowance: 
The employer may authorise a commuted amount for 

reimbursement of costs for motor vehicles or any other 
conveyance belonging to an employee. 

(6) The employer may increase the rates prescribed by this 
clause in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over 1600 cc 160Qcc 

2600 cc -2600 cc & Under 
Rate per kilometre 

Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 
Over 16000 kms 

24.8 22.0 19.9 
26.9 23.7 21.1 

South West Land Division 
First 4000 kms 105.9 933 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23J' South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 223 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 
Over 16000 kms 

26.2 23.2 21.0 
27.6 24.3 21.7 

1) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc I600cc 

2600 cc -2600 cc & Under 
Rate per kilometre 

Metropolitan Area 49.4 433 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 

on official business Cents per 
kilometre 

Rate per kilometre 17.1 
(10) In this clause the following expressions shall have 

the following meanings:— 
"A year" means twelve months commencing on the 

first day of July and ending on the thirtieth day of 
June next following. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the 
Land Act 1933-1971, excluding the area contained 
within the Metropolitan Area. 
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"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the worker at the time of applying for 
the position by way of publication in the advertise- 
ment for the position, written advice to the 
employee contained in the offer for the position 
or oral communication at interview by an inter- 
viewing employee and such requirement is ac- 
cepted by the employee either in writing or orally. 

19.—^Travelling. 
All reasonable out of pocket and accommodation ex- 

penses and all travelling expenses incurred by a worker in 
the discharge of his duties shall be paid at least once a month 
by the employer. 

20.—Protective Clothing and Uniforms. 
(1) Where a worker is required by the employer to wear 

a special uniform such uniform shall be provided by the 
employer. 

The cost of laundering such uniform or uniforms shall be 
met by the employer or, if the worker agrees, an allowance 
for laundering may be paid to the worker. 

(2) Where a worker is required by the employer and/or 
the nature of the work requires the wearing of protective 
clothing, the employer shall provide and launder protective 
clothing at his own expense. 

(3) In the event of a dispute as to the provision or 
laundering of uniforms or protective clothing, the matter 
may be referred to the Board of Reference for determination. 

21.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this Award, a Board Of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Part V of the Industrial Arbitration Act (Western Australian 
Industrial Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this Award may be 
allowed, approved, fixed, determined or dealt with by the 
Board Of Reference. 

22.—Part-Time Workers. 
(1) A "part-time worker" means a worker regularly 

employed to work less hours than that prescribed in Clause 
11.—Hours and observed by the employer. 

(2) When a worker is employed under the provisions of 
this clause, he shall be paid at a rate pro-rata to the rate 
prescribed for the class of work in which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
hours of a worker engaged full-time on that class of work 
in the employer's premises. 

(3) When an employee is employed under the provisions 
of this clause, he/she shall be entitled to annual leave, long 
service leave, holidays, sick leave and any allowances in 
accordance with the provisions of this Award with payment 
being in the proportion to which his/her weekly hours bear 
to the weekly hours of an employee engaged full-time in that 
class of work. 

23.—Shift Work. 
(1) The provisions of this clause shall apply to workers 

engaged on shift work and shall nullify any other general 
provision of the Award to the extent that the general 
provision is expressly contrary to this clause. 

(2) (a) The ordinary hours of work may be worked on 
rostered shifts which provide an average of not more than 
forty hours per week over each roster period. Such roster 
may provide that the hours of work need not be worked on 
five consecutive days and it may provide that ordinary hours 
can be worked on afternoon or night shift or on a Saturday 
or a Sunday. 

(b) The spread of shift which shall mean the period of 
time between an employee commencing and finishing his 
ordinary day's work shall not exceed ten hours. 

(3) For the purposes of this clause: 
(a) "Day Shift" shall mean a shift which commences 

after 6.00 a.m. and before 12.00 midday. 
(b) "Afternoon Shift" shall mean a shift which 

commences at or after 12.00 midday and before 
6.00 p.m. 

(c) "Night Shift" shall mean a shift which com- 
mences at or after 6.00 p.m. and at or before 
6.00 a.m. 

(4) (a) A shift worker shall be paid the following loadings: 
(i) 12.5% of his daily rate of salary for each afternoon 

or night shift worked in ordinary hours. 
(ii) 50% of his daily rate of salary for each shift 

worked on a Saturday or a Sunday in ordinary 
hours. 

(iii) 150% of his daily rate of salary for a shift worked 
on a public holiday in ordinary hours. 

Provided that if the employer agrees he may be 
paid a loading of 50% of his daily rate of salary 
and in addition be allowed to observe the holiday 
on a day mutually acceptable to the employer and 
the worker. 

(b) The loadings prescribed in subclause (a) hereof shall 
be in addition to the shift worker's ordinary salary as 
prescribed and he shall be paid the loading applicable to the 
majority of the shift. 

(5) All time worked by a shift worker outside his ordinary 
hours shall be paid for as overtime in accordance with 
Clause 12.—Overtime. 

(6) If it becomes necessary for a shift worker to work two 
consecutive shifts occasioned by the absence of another 
worker, he shall not be required to attend for duty within ten 
hours of ceasing duty on the second shift. 

(7) When any of the days observed as a holiday as 
prescribed in this Award fall on a day when a shift worker 
is rostered off duty and the worker has not been required to 
work on that day he shall be paid as if the day was an 
ordinary working day or if the employer agrees be allowed 
to take a day's holiday in lieu of the holiday at a time 
mutually acceptable to the employer and the worker. 

(8) (a) Each shift worker shall be supplied by the 
employer with a copy of his shift roster upon commence- 
ment on shift work and one copy shall be posted in a 
conspicuous place in the particular work area concerned. 

(b) The shift roster shall not be altered except in 
accordance with the provisions of subclause (2) of this 
clause and no worker shall be required to alter his ordinary 
rostered hours, except with his consent. 

(9) (a) Shift workers who are rostered to work their 
ordinary hours on Sundays and/or public holidays during a 
qualifying period of employment for annual leave purposes 
shall be entitled to receive additional annual leave as 
follows: 

(i) If 35 ordinary shifts on such days have been 
worked—one week. 

(ii) If less than 35 ordinary shifts on such days have 
been worked the worker shall be entitled to have 
one additional day's leave for each seven ordinary 
shifts so worked, provided that the maximum 
additional leave shall not exceed five working 
days. 

(b) After one month's continuous service in any qualify- 
ing twelve monthly period, a shift worker referred to in 
paragraph (a) hereof, whose employment terminates, shall 
be paid five-twelfths of a week's pay at his ordinary rate of 
salary in respect of each completed month of continuous 
service if his employment terminates in circumstances other 
than those referred to in subclause (5)(b) of Clause 
14.—Holidays and Annual Leave. 
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(10) (a) When a shift worker, other than a shift worker 
referred to in subclause (9) hereof, proceeds on annual leave 
he shall be paid a loading of either 17.5% of his ordinary 
salary for four weeks or an amount equivalent to the shift 
and weekend penalties the worker would have received if 
he had not proceeded on annual leave, whichever amount is 
the greater. 

(b) When a shift worker, referred to in subclause (9) 
hereof, proceeds on annual leave he shall be paid a loading 
of either 20% of his ordinary salary for five weeks or an 
amount equal to the shift and weekend penalties the worker 
would have received if he had not proceeded on annual 
leave, whichever amount is the greater. 

(c) The loadings referred to in this subclause shall be paid 
at the time the worker takes his leave and where the worker 
takes annual leave in two or more periods he shall be paid 
one-twentieth of the loading (or one-twenty-fifth of the 
loading in the case of a shift worker referred to in subclause 
(9) hereof) for each day of leave taken. 

(11) A shift worker shall be entitled to pro rata payment 
of the annual leave loading in the same circumstances as 
other workers covered by this Award. 

24.—Salaries. 
(1) The minimum rates of salaries to be paid to employees 

covered by this award shall be those set out in Schedule A 
attached to this award. Nothing contained in this award shall 
preclude the payment by way of an allowance an amount in 
addition to that prescribed for the classification of a position 
set out in Schedule B of this award. 

(2) Transition: 
The provisions of this subclause shall apply notwith- 

standing provisions elsewhere in this award. 
(a) Interpretation of classifications to salary scale 

The classifications set out in Schedule B of the 
award shall be related to the salaries in Schedule 
A in accordance with the classifications table and 
grading of employees set out in Schedule B. 

(b) Higher Duties 
Where an employee was acting in a position 

classified higher than his/her substantive position 
prior to the introduction of this clause and who 
continued to act in the same position at the 
operative date of this clause, the employee shall 
receive higher duties allowance equivalent to the 
salary that would have been payable to the 
permanent occupant. 

Provided that should the employee cease to act 
in that higher classified position, any future 
periods of acting in the same position or other 
positions classified higher than the employee's 
substantive classification shall be paid a higher 
duties allowance in accordance with Clause 
10.—Higher Duties, of the award. 

(c) Incremental Dates 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this clause and 
the employee is classified at that level, the 
employee will remain on that salary and 
retain his/her current incremental date. 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this clause 
shall be placed on the nearest salary point 
higher at the date of operation of this clause 
which shall become the employee's new 
incremental date. 

(d) Maintenance of Salary 
Where an employee's maximum salary is 

reduced as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a classification or 
level prior to the date of implementation of this 
clause, will progress through the salary ranges (as 
adjusted by general salary movements) applicable 

to that classification or level irrespective of the 
level determined by this clause. 

(e) Commitment 
It is a term of this award that the union 

undertakes for the duration of the principles 
determined by the Commission in Court Session 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principle. 

25.—Preference. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

26.—Liberty to Apply. 
Liberty is reserved for the Union to apply to amend this 

Award at any time in relation to subclause (4) of Clause 
12.—Overtime, Clause 13.—Meal Money and Clause 
18.—Car Allowance, in the event of any variation of the 
corresponding clauses of the Hospital Salaried Officers 
Award No. 39 Of 1968, as amended, consolidated and 
further amended. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period Of Leave And Commencement Of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 
twelve to fifty-two weeks and shall include a period of six 
weeks' compulsory leave to be taken immediately before the 
presumed date of confinement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 

(b) A worker shall, not less than ten weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) A worker shall give not less than four weeks' notice 
in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) A worker shall not be in breach of this order as a 
consequence of failure to give the stipulated period of notice 
in accordance with paragraph (c) hereof if such failure is 
occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 
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(4) Variation Of Period Of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond fifty-two weeks, the period may be lengthened 
once only, save with the agreement of the employer, by the 
worker giving not less than fourteen days' notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less than 
fourteen days' notice in writing stating the period by which 
the leave is to be shortened. 

(5) Cancellation Of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of a worker terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave terminates other than by the birth of a living child, it 
shall be right of the worker to resume work at a time 
nominated by the employer which shall not exceed four 
weeks from the date of notice in writing by the worker to 
the employer that she desires to resume work. 

(6) Special Maternity Leave And Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after twenty-eight weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave as to which she is then entitled and such further unpaid 
leave (to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave shall not 
exceed fifty-two weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of a 
period of leave taken pursuant to this subclause shall be 
entitled to the position which she held immediately before 
proceeding on such leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause (3), to 
the position she held immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the worker is qualified and the 
duties of which she is capable of performing, she shall be 
entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave And Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
fifty-two weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave On Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination Of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return To Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning to 

her work by notice in writing to the employer given not less 
than four weeks prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the position 
which she held immediately before proceeding on maternity 
leave or, in the case of a worker who was transferred to a 
safe job pursuant to subclause (3), to the position which she 
held immediately before such transfer. Where such position 
no longer exists but there are other positions available for 
which the worker is qualified and the duties of which she 
is capable of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage to that of 
her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on maternity 
leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order to 
replace a worker exercising her rights under this clause, the 
employer shall inform that person of the temporary nature 
of the promotion or transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the twelve months' qualify- 
ing period. 

28.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period of not exceeding one month in 
duration. 

(2) Where an Employee is employed under the provisions 
of this clause, the employee shall be paid at a rate pro-rata 
to the rate prescribed for the class of work on which the 
employee is engaged in proportion to which the weekly 
hours bear to 37.5. 

(3) In lieu of entitlements for annual leave, long service 
leave, holidays and sick leave prescribed in this award, a 
casual employee shall be paid a loading of 25 per cent 

(4) Casual employees shall only be employed by mutual 
agreement between the employer and the union. In the event 
of no agreement being arrived at the matter may be referred 
to the Board of Reference for determination. 

29.—Enterprise Agreements. 
(1) (a) The employer and employees covered by this 

award, may reach agreement to vary any provision of this 
award to meet the requirements of employer's business and 
the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this Clause. 

(2) (a) The proposed variations shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 



(b) Nothing in this Clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(c) Any agreement reached out of this negotiation process 
shdl be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(d) Where the agreement represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(3) Prior to the employer and the employees giving effect 
to the terms of the negotiated agreement, it shall be 
submitted to the Western Australian Industrial Relations 
Commission for inclusion in the award. 

30.—Jobskills Trainees. 
(1) Scope 
This clause applies to employees engaged under the 

Jobskills program and, insofar as the terms of this clause 
vary from other provisions of this award, the terms of this 
clause shall prevail. In all other respects the terms of this 
award shall continue to operate. 

(2) Definition 
A Jobskills trainee is an employee who is employed under 

the conditions applying in the Commonwealth Government 
Jobskills program. 

(3) Training Conditions 
(a) Jobskills trainees shall attend approved on and 

of-the-job training prescribed in the relevant training 
agreement, or as notified to the Jobskills trainee by the 
employer or agent. 

(b) Jobskills trainees will receive over a period of up to 
26 weeks a mix of supervised work experience, structured 
training on-the-job and off-the-job and the opportunity to 
develop and practice new skills in a work environment. 

(c) Jobskills trainees may only be engaged by employers 
to undertake activities under the Jobskills program guide- 
lines. The employer shall ensure that the Jobskills trainee 
is permitted to attend the prescribed off-the-job training and 
is provided with appropriate on-the-job training. 

(d) The employer shall provide an appropriate level of 
supervision in accordance with the approved training plan. 

(4) Employment Conditions 
(a) Jobskills trainees shall be engaged in addition to 

existing staff levels. Positions normally held by permanent 
employees shall not be filled by Jobskills trainees. 

(b) Jobskills trainees shall be engaged for a period of up 
to 26 weeks as full-time employees. 

(c) Jobskills trainees are permitted to be absent from work 
without loss of continuity of employment to attend the 
off-the-job training in accordance with the training plan. 
However, except for absences provided for under this award 
failure to attend for work or training without an acceptable 
cause will result in loss of pay for the period of absence. 

(d) Overtime and shiftwork shall not be worked by 
Jobskills trainees except to enable the requirements of the 
training plan to be effected. When overtime and shiftwork 
are worked the relevant penalties and allowances of the 
applicable award, based on the trainee wage, will apply. 
Jobskills trainee shall not work overtime or shiftwork on 
their own. 

(e) The Union shall be afforded reasonable access to 
Jobskills trainees in accordance with Clause 6.—Right of 
Entry of this Award. 

(5) Wages 
The weekly wages payable to Jobskills trainees shall be 

$280.00. It is the rate for all purposes of the award and takes 
account of the range and extent of training provided. 

(6) No Precedent 
The provisions of this clause represent a compromise on 

the part of all parties and will not be used as a precedent in 
proceedings before industrial tribunals. 

(7) Reservation 

The parties to this award reserve the right to seek a 
variation or revocation of this clause if circumstances 
develop in the operation of the Jobskills program which 
adversely affect their interests to the extent that the variation 
or revocation is warranted. 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 

Schedule B. 
Minimum Salaries. 

(1) The minimum rates of salaries to be paid to employees 
covered by this award shall be set out hereunder. 

(2) Minimum Salaries 
Level Salary per 

Level 3 

Level Salary per 
annum 

$ 
Level 1 Under 17 years of age 10,452 

17 years of age 12,206 
18 years of age 14,248 
19 years of age 16,491 
20 years of age 18,520 

21 years of age—1st year of service 20,343 
22 years of age—2nd year of service 20,997 
23 years of age—3rd year of service 21,647 
24 years of age—4th year of service 22,295 
Level 2 22,946 

23,597 
24,346 
24,864 
25,629 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

Level 5 33,702 
34,669 
35,664 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(a) An employee, who is 21 years of age or older on 
appointment to a classification equivalent to Level 
1, may be appointed to the minimum rate of pay 
based on years of service, not on age. 

(b) Annual increments shall be subject to the em- 
ployee's satisfactory performance over the pre- 
ceding twelve months. 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 
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(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(3) Salaries—Specified Callings and Other Professionals. 
(a) Employees who are employed in the calling of 

Medical Laboratory Technologist, Scientific Offi- 
cer, or any other professional calling as agreed 
between the union and employers, shall be entitled 
to annual salaries as follows: 

$ 
Level 3/5 26,533 

27,975 
29,771 
31,647 
34,669 
36,688 

Level 6 38,660 
40,124 
42,204 

Level 7 43,317 
44,727 
46,188 

Level 8 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 under 
this clause:— 

(i) Employees, who have completed an ap- 
proved three academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the first year increment 

(ii) Employees, who have completed an ap- 
proved four academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the second year increment. 

(iii) Employees, who have completed an ap- 
proved Masters or PhD degree relevant to 
their calling shall commence on the third 
year increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and union shall be responsible for 
determining the relevant acceptable qualifications 
for appointment for the callings covered by this 
clause and shall maintain a manual setting out 
such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may determine a 
commencing salary above level 3/5 for a particular 
calling/s. 

(e) Annual increments shall be subject to the em- 
ployee's satisfactory performance over the pre- 
ceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

Schedule. C 
Classification and Grading of Employees. 

Level 1/2 
Level 3 
Level 3/4 

Specified Call- 
ings 

Level 3/5 
Level 6 
Level 7 

Level 8 
Level A1 

Laboratory Assistant 
Maintenance Officer 

Technical Officer 

MIX 
Senior MLT 

Senior MLT (Immunology), Senior MLT 
(Blood Groups) 

Deputy Chief MLT 
Chief MLT 

Dated at Perth this 21st day of December 1978. 

HOSPITAL SALARIED OFFICERS (RED CROSS 
SOCIAL WORK SERVICE) AWARD 1978 

No. R 17A of 1974. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of January, 1994. 
J. CARRIGG, 

Registrar. 

Hospital Salaried Officers (Red Cross Social Work Service) 
Award 1978 

No. R 17A of 1974. 
Award No. R 17A of 1974. 

This Award shall be known as the Hospital Salaried 
Officers (Red Cross Social Work Service) Award 1978. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A Wage Fixing Principles 
3. Scope 
4. Area 
5. Term 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Protective Clothing and Uniforms 
21. Board of Reference 
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22. Part-Time Workers 
23. Non-Reduction 
24. Salaries 
25. Preference 
26. Liberty to Apply 
27. Maternity Leave 
28. Casual Employees 
29. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 

2k.—Wage Fixing Principles. 
It is a term of this award that the union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in application No. 704 of 1991 not to pursue 
any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

3.—Scope. 
This Award shall apply to all Tfcchnical and Professional 

workers employed by the respondent in its Social Work 
service and to the employer employing those workers. 

4.—Area. 
This Award shall operate throughout the State of Western 

Australia in the areas occupies and controlled by the 
respondent in its Social Work service. 

5.—Term. 
The term of this Award shall be for a period of three years 

from the beginning of the first pay period commencing on 
or after the 12th day of December, 1978. 

6.—Right of Entry. 
A duly accredited representative of the Hospital Salaried 

Officers Association Of Western Australia (Union Of 
Workers) shall be permitted to interview any worker 
covered by this Award on legitimate Union business on the 
premises of the employer during the recognised meal 
interval of the worker, provided this permission shall not be 
exercised more than once in any week without the consent 
of the employer, and provided further that the duly 
accredited representative shall notify the employer before- 
hand of this intention to exercise his rights under this clause. 

7.—Inspection of Salary Record. 
A record shall be kept in the premises occupied by the 

employer wherein shall be entered:— 
(a) The name of each worker. 
(b) The age of each worker under the age of 

twenty-seven years. 
(c) The nature of work performed by each worker. 
(d) The classification of each worker. 
(e) The daily hours including overtime, if any, of each 

worker. 
(f) The fortnightly salary paid including overtime, if 

any, to each worker and the worker's signature 
acknowledging such payment if correct. 

Such records shall be kept open to inspection by the duly 
accredited representative of the Union during the usual 
business hours. 

8.—Contract of Service. 
(1) The contract of service shall be by the fortnight in the 

case of technical employees and by the month in the case 
of professional employees. 

Provided that in the case of casual employees the contract 
of service shall be daily. 

(2) (a) For employees whose contract of service is by the 
fortnight, the contract of service may be terminated by two 
weeks' notice by either side, given in writing on any day or 
by the payment or forfeiture of two weeks' salary. 

(b) For employees whose contract of service is by the 
month, the contract of service may be terminated by one 
month's notice by either side, given in writing on any day 
or by payment or forfeiture of one month's salary. 

(c) The contract of service of a casual employee may be 
terminated by one day's notice by either side or by payment 
or forfeiture of one day's salary. 

(3) Notwithstanding the provisions of subclause (2) of this 
clause the employer may at any time, without prior notice, 
dismiss an employee for serious misconduct. 

(4) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence or training. 

9.—Payment of Salaries. 
(1) Salaries shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her salary the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts, 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) Salaries shall be paid fortnightly and shall be 
computed by dividing the annual salary rate by 313 and 
multiplying the result by 12. 

(4) The hourly rate shall be calculated by dividing the 
fortnightly salary by the ordinary hours. 

10.—Higher Duties. 
(1) An employee who is directed by the employer or a 

duly authorised senior officer to relieve in a position which 
is classified higher than the employee's own and who 
performs the full duties and accepts the full responsibility 
of the higher position for five consecutive working days or 
more, shall, subject to the provisions of this award, be paid 
an allowance equal to the difference between the employee's 
own salary and the salary of the position in which the 
employee is relieving. 

(2) Where the full duties of a higher classified position 
are not performed, an employee shall be paid such 
proportion of the allowance provided for in subclause (1) as 
the duties performed bear to the full duties of the higher 
position. Where such a proportionate allowance is to be 
paid, however, employees shall be advised of the allowance 
to be paid before commencing the duties of the higher 
position. 

The allowance may be adjusted during the period of 
higher duties. 

11.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall not exceed thirty-seven and one-half in any 
week nor seven and one-half in any day. Such hours shall 
be worked on Monday to Friday inclusive between the hours 
of 8.00 a.m. and 5.30 p.m. 

(2) Each meal interval shall not be less than one hour's 
duration unless the employer and the Union agree that a 
lesser period may be taken. 

(3) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the employer and the 
worker. 

(4) A worker shall be entitled to two paid breaks of ten 
minutes duration each day, one in the morning and one in 
the afternoon. 

12.—Overtime. 
(1) (a) Except as prescribed in paragraph (b) and (c) 

hereof all time worked at the direction of the 
employer outside a worker's ordinary working 
hours shall be paid for at the rate of time and 
one-half for the first two hours and double time 
thereafter. 

14429-6 
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Provided that overtime rates shall not apply 
until after the rostering parameters for a full time 
employee are exceeded on each day. 

(b) All time worked at the direction of the employer 
on a Saturday after 12.00 noon or a Sunday shall 
be paid for at the rate of double time. 

Provided that in the case of employees em- 
ployed prior to the operation of this clause for all 
time worked at the direction of that employer on 
a Saturday prior to 12.00 noon shall be paid for 
at the rate of double time. 

(c) All time worked at the direction of the employer 
outside the worker's ordinary working hours 
prescribed in Clause 11.—Hours on a public 
holiday shall be paid for at the rate of double time 
and one-half. 

(2) In lieu of payment for overtime a worker, on request, 
shall be allowed time off proportionate to the payment to 
which he is entitled up to a maximum of five days per 
annum. 

Time off shall be taken at a time convenient to the 
employer. If the employer agrees, a worker may take time 
off in excess of five days per annum. 

(3) A worker who is required to work more than two hours 
overtime on any day shall be allowed an unpaid break of at 
least thirty minutes after the completion of two hours 
overtime. 

(4) (a) For the purposes of this Award a worker is on-call 
when he is directed by the employer to remain at 
such a place as will enable the employer to readily 
contact him during the hours when he is not 
otherwise on duty. In so determining the place at 
which the worker shall remain, the employer may 
require that place to be within a specified radius 
from the hospital. 

(b) A worker shall be paid an allowance of 18.75% 
of the hourly rate of a worker on the 'first year of 
employment' rate on the salary range in Clause 
24(2)—Salaries of this Award, for each hour or 
part thereof that he is on call. 

Provided that payment in accordance with this 
paragraph shall not be made with respect to any 
period for which payment is otherwise made in 
accordance with the provisions of this clause when 
the worker is recalled to work. 

(c) Where the employer determines that there is a 
need for a worker to be on-call or to provide a 
consultative service and the means of contact is 
to be by telephone or telepage, the employer shall 
where the telephone is not already installed bear 
the cost of such installation. 

(d) (i) Where the worker pays or contributes to- 
wards the payment of the rental of such 
telephone the employer shall pay the worker 
an amount being a proportion of the tele- 
phone rental calculated on the basis that for 
each seven days on which a worker is 
required to be on-call, the employer shall pay 
the worker l/52nd of the annual rental paid 
by the worker. 

(ii) Provided that where as a usual feature of the 
work a worker is regularly required to be 
on-call or to provide a consultative service 
the employer shall pay the full amount of the 
telephone rental. 

(e) Where the employer determines that the means of 
contact is to be by a telepage or similar device the 
employer shall supply such device to the worker 
at no cost to the worker. 

(f) Where the employer determines otherwise or it is 
not possible to contact a worker by telephone or 
telepage, the employer may send a taxi to the 
worker's residence or such other place with 
instructions for the worker to return to work. 

(g) Notwithstanding the provisions of this subclause, 
where the employer and the union, in writing 

agree, other arrangements may be made for 
compensation of on-call work. 

(5) (a) If a worker is recalled to work for any purpose he 
shall be paid a minimum of two hours at the 
appropriate overtime rate but he shall not be 
obliged to work for two hours if the work for 
which he was recalled is completed in less time, 
provided that if a worker is called out within two 
hours of starting work on a previous call he shall 
not be entitled to any further payment for the time 
worked within that period of two hours. 

(b) If a worker is recalled to work he shall be provided 
with transport, free of charge, from his home to 
the place of employment and return, or, be paid 
the car allowance provided in Clause 18 of this 
Award. 

(6) In computing overtime each day shall stand alone but 
when a worker works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purposes of this subclause. 

13.—Meal Money. 
Where an employee is required to work on a public 

holiday for more than two hours or work overtime and such 
overtime is worked for a period of at least two hours in 
excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $2.50 as meal money. 

This clause shall not apply where the employee has been 
advised of the necessity to work overtime on the previous 
day or earlier. 

14.—Holidays and Annual Leave. 
(1) (a) The days observed in accordance with Clause 16(1) 

of the Hospital Salaried Officers Award No. 39 Of 1968 
shall be observed as public holidays without deduction of 
pay- 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
referred to in that subclause. 

In such cases time and one-half shall be paid during 
ordinary hours worked on any of the abovementioned 
holidays. 

(b) Where Christmas Day or New Year's Day falls on a 
Saturday or a Sunday, such holidays shall be observed on 
the next succeeding Monday and where Boxing Day falls on 
a Sunday or a Monday, such holiday shall be observed on 
the next succeeding Tbesday; in each case the substituted 
day shall be deemed a holiday without deduction of pay in 
lieu of the day for which it is substituted. 

(c) A worker who is instructed to hold himself on call in 
accordance with subclause (4) of Clause 12.—Overtime on 
a day observed as a public holiday during the ordinary 
working hours shall be allowed to observe that day on a day 
mutually acceptable to the employer and the worker. 

A worker referred to in this subclause shall be paid at the 
rate of time and one-half for work performed during his 
ordinary hours prescribed in Clause 11.—Hours on that day. 

(2) Except as hereinafter provided, a period of four 
consecutive weeks leave shall be allowed to a worker by the 
employer after each period of twelve months continuous 
service. 

(3) The worker shall be paid for any period of annual 
leave prescribed by this clause, at his ordinary rate of salary. 

(4) If any Award holiday falls within a worker's period 
of annual leave and is observed as a day which in the case 
of that worker would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period a worker whose employ- 
ment terminates shall, subject to the provisions of paragraph 
(b) of this subclause, be paid one-third of a week's pay at 
his ordinary rate of salary in respect of each completed 
month of service in that qualifying period. 
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(b) Where a worker is justifiably dismissed for serious 
misconduct during any qualifying twelve monthly period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) The annual leave prescribed in subclause (2) of this 
clause, may be taken in lesser periods, provided that the 
worker so agrees. 

Provided further that the maximum number of single day 
absences allowable during any twelve month accrual period 
shall be five. 

(7) (a) When a worker proceeds on annual leave, he shall 
be paid a loading of 17 72% of his ordinary salary for four 
weeks at the time of taking such leave. 

If a worker takes annual leave in two or more periods he 
shall be paid one-twentieth of the loading for each day of 
leave at the time of taking each period of leave. 

(b) The loading prescribed in this subclause shall not 
apply to proportionate annual leave on termination. 

(8) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or the first calendar month of any 
absence on workers' compensation, or any absence on 
annual leave, long service leave or compassionate leave, 
shall not count for the purpose of determining annual leave 
entitlements. 

(9) Notwithstanding subclause (2) of this clause and 
Clause 22.—Part-Time Workers of this award, the following 
may apply:— 

(a) A full time employee who, during a qualifying 
period towards an entitlement of annual leave was 
employed continuously on both a full time and 
part-time basis may elect to take a lesser period 
of annual leave calculated by converting the part 
time service to equivalent full time service. 

(b) A part-time employee may elect to take a lesser 
period of annual leave calculated by converting 
any portion of the part-time service to equivalent 
full time service. 

15.—Compassionate Leave. 
A worker shall, on the death within Australia of a wife, 

husband, mother, father, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding two working 
days. 

Proof of such death shall be furnished by the worker to 
the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation while the 
period of entitlement of leave under it coincides with any 
other period of leave. 

For the purposes of this clause the words "wife" and 
"husband" shall include a person who lives with the worker 
as a de facto wife or husband. 

16.—Sick Leave. 
(1) A worker shall be entitled to payment for non- 

attendance on the grounds of personal ill-health for one-fifth 
of a week for each completed month of service: 

Payment hereunder may be adjusted at the end of each 
calendar year or at the time the worker leaves the service 
of the employer in the event of the worker being entitled by 
service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

Provided further, that, notwithstanding anything con- 
tained in this subclause, if the full period of sick leave as 
prescribed is not taken in any year, such portion as is not 
taken shall be cumulative from year to year. 

(2) A worker shall not be entitled to receive any salary 
from his employer for any time lost through any accident 
wherever sustained arising out of his own wilful default, or 
for sickness arising out of his own serious misconduct. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to the employer 
of sickness but the employer shall not be entitled to a 

medical certificate unless the absence is for more than three 
working days. 

(4) This clause shall not apply where a worker is entitled 
to compensation under the Workers' Compensation Act and 
the worker is absent in excess of twenty-six weeks. 

17.—Long Service Leave. 
(1) The long service leave provisions published in 

Volume 65 of the Western Australian Industrial Gazette at 
pages 1-4 inclusive, are hereby incorporated and shall be 
deemed to be part of this Award. 

(2) Nowithstanding subclause (1) of this clause and 
Clause 22.—Part-Time Workers of this award, the following 
may apply: 

(a) A full time employee who, during a qualifying 
period towards an entitlement of Long Service 
Leave was employed continuously on both a full 
time and part-time basis may elect to take a lesser 
period of Long Service Leave calculated by 
converting the part-time service to equivalent full 
time service. 

(b) A part-time employee may elect to take a lesser 
period of Long Service Leave calculated by 
converting any portion of the part-time service to 
equivalent full time service. 

18.—Motor Vehicle Allowances. 
(1) Allowance for Employees Required to Supply and 

Maintain a Vehicle as a Tferm of Employment: 
(a) An employee who is required to supply and 

maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclause (5) shall be reimbursed monthly in 
accordance with the appropriate rates set out in 
subclause (7) for journeys travelled on official 
business and approved by the employer or an 
authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (l)(a) will also be subject 
to the following conditions:— 

(i) For the purposes of subclause (1) (a) an 
employee shall be reimbursed with the 
appropriate rates set out in subclause (7) for 
the distance travelled from the employee's 
residence to place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an employee, in the course of a 
journey, travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(iii) Where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,000 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months' qualifying service in the 
year then the 4,000 kilometre distance will be 
reduced on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under (iii) 
above such allowance shall be calculated on 
the proportion of total hours worked in that 
year by the employee to the annual standard 
hours had the employee been employed on a 
full-time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
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business is excused from this obligation in 
the event of the employee's vehicle being 
stolen, consumed by fire, or suffering a major 
and unforeseen mechanical breakdown or 
accident, in which case all entitlement to 
reimbursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement. 

(vi) It shall be open to the employer or his 
representative to elect to waive the require- 
ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three months' written notice of the 
intention so to do shall be given to the 
employee concerned. 

(2) Allowance for Employees Relieving Employees 
Subject to Subclause (1): 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in subclause (7) for all journeys travelled 
on official business and approved by the employer 
or an authorised employee where the employee is 
required to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2)(a) an employee 
shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
subclause (7) for the distance travelled from the 
employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (7). 

(d) For the purposes of this subclause the allowance 
provided in subclause (1) (b) (iii) and (iv) shall not 
apply. 

(3) Allowance for Other Employees Using Vehicle on 
Official Business: 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer or an authorised 
employee, voluntarily consents to use the vehicle 
and who is not in receipt of an allowance provided 
by subclause (5) shall, for journeys travelled on 
official business approved by the employer or an 
authorised employee be reimbursed all expenses 
incurred in accordance with appropriate rates set 
out in subclauses (8) and (9). 

(b) For the purpose of subclause (3) (a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (8). 

(4) Allowance for Towing Employer's Caravan or Trailer: 
In cases where employees are required to tow employer's 

caravans on official business, the additional rate shall be 
three cents per kilometre. When an employer's trailer is 
towed on official business the additional rate shall be two 
cents per kilometre. 

(5) Commuted Allowance: 
The employer may authorise a commuted amount for 

reimbursement of costs for motor vehicles or any other 
conveyance belonging to an employee. 

(6) The employer may increase the rates prescribed by this 
clause in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc I600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 
First 4000 kms 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 
South West Land Division 
First 4000 kms 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
North of 23.5* South Latitude 
First 4000 kms 119.1 105.4 90.4 
Over 4000 up to 8000 kms 50.5 44.9 39.2 
Over 8000 up to 16000 kms 27.7 24.7 , 22.2 
Over 16000 kms 28.1 24.9 22.1 
Rest of State 
First 4000 kms 109.4 96.2 82.1 
Over 4000 up to 8000 kms 47.0 41.4 36.3 
Over 8000 up to 16000 kms 26.2 23.2 21.0 
Over 16000 kms 27.6 24.3 21.7 

(8) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5' South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business c/km 
Rate per kilometre 17.1 

(10) In this clause the following expressions shall have 
the following meanings:— 

"A year'' means twelve months commencing on the 
first day of July and ending on the thirtieth day of 
June next following. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the 
Land Act 1933-1971, excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the worker at the time of applying for 
the position by way of publication in the advertise- 
ment for the position, written advice to the 
employee contained in the offer for the position 
or oral communication at interview by an inter- 
viewing employee and such requirement is ac- 
cepted by the employee either in writing or orally. 

19.—Travelling. 
All reasonable out of pocket and accommodation ex- 

penses and all travelling expenses incurred by a worker in 
the discharge ofhis duties shall be paid at least once a month 
by the employer. 

20.—Protective Clothing and Uniforms. 
(1) Where a worker is required by the employer to wear 

a special uniform such uniform shall be provided by the 
employer. 

The cost of laundering such uniform or uniforms shall be 
met by the employer or, if the worker agrees, an allowance 
for laundering may be paid to the worker. 
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(2) Where a worker is required by the employer and/or 
the nature of the work requires the wearing of protective 
clothing, the employer shall provide and launder protective 
clothing at his own expense. 

(3) In the event of a dispute as to the provision or 
laundering of uniforms or protective clothing, the matter 
may be referred to the Board of Reference for determination. 

21.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Part V of the Industrial Arbitration Act (Western Australia 
Industrial Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this Award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board Of Reference. 

22.—Part-Time Workers. 
(1) A "part-time worker" means a worker regularly 

employed to work less hours than prescribed in Clause 
11.—Hours and observed by the employer. 

(2) When a worker is employed under the provisions of 
this clause, he shall be paid at a rate pro-rata to the rate 
prescribed for the class of work in which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
hours of a worker engaged full-time on that class of work 
in the employer's premises. 

(3) When an employee is employed under the provisions 
of this clause, he/she shall be entitled to annual leave, long 
service leave, holidays, sick leave and any allowances in 
accordance with the provisions of this Award with payment 
being in the proportion to which his/her weekly hours bear 
to the weekly hours of an employee engaged full-time in that 
class of work. 

23.—Non-Reduction. 
Notwithstanding any of the other provisions of this 

Award, those workers who were receiving salaries or 
conditions in excess of the salaries or conditions herein 
prescribed, at the date of this Award, shall not have those 
salaries or conditions reduced whilst so employed by the 
employer. 

24.—Salaries. 
(1) The minimum rates of salaries to be paid to employees 

covered by this award shall be those set out in Schedule A 
attached to this award. Nothing contained in this award shall 
preclude the payment by way of an allowance an amount in 
addition to that prescribed for the classification of a position 
set out in Schedule A of this award. 

(2) Transition: 
The provisions of this subclause shall apply notwithstand- 

ing provisions elsewhere in this award. 
(a) Higher Duties 

Where an employee was acting in a position 
classified higher than his/her substantive position 
prior to the introduction of this clause and who 
continued to act in the same position at the 
operative date of this clause, the employee shall 
receive higher duties allowance equivalent to the 
salary that would have been payable to the 
permanent occupant. 

Provided that should the employee cease to act 
in that higher classified position, the future 
periods of acting in the same position or other 
positions classified higher than the employee's 
substantive classification shall be paid a higher 
duties allowance in accordance with Clause 
10.—Higher Duties, of the award. 

(b) Incremental Dates 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this clause and 
the employee is classified at that level, the 

employee will remain on that salary and 
retain his/her current incremental date, 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this clause 
shall be placed on the nearest salary point 
higher at the date of operation of this clause 
which shall become the employee's new 
incremental date. 

(c) Maintenance of Salary 
Where an employee's maximum salary is 

reduced as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a classification or 
level prior to the date of implementation of this 
clause, will progress through the salary ranges (as 
adjusted by general salary movements) applicable 
to that classification or level irrespective of the 
level determined by this clause. 

(d) Commitment 
It is a term of this award that the union 

undertakes for the duration of the principles 
determined by the Commission in Court Session 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principle. 

25.—^Preference. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

26.—Liberty to Apply. 
Liberty is reserved for the Union to apply to amend this 

Award at any time in relation to subclause (4) of Clause 
12.—Overtime, Clause 13.—Meal Money and Clause 
18.—Car Allowance, in the event of any variation of the 
corresponding clauses of the Hospital Salaried Officers 
Award No. 39 Of 1968, as amended, consolidated and 
further amended. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than twelve months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to fifty-two weeks and shall 
include a period of six weeks' compulsory leave 
to be taken immediately before the presumed date 
of confinement and a period of six weeks' 
compulsory leave to be taken immediately follow- 
ing confinement. 

(b) A worker shall, not less than ten weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
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confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond fifty-two weeks, the period may 
be lengthened once only, save with the agreement 
of the employer, by the worker giving not less than 
fourteen days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than fourteen days' notice in writing stating 
the period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 
fifty-two weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 

to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
fifty-two weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 



her employment continues beyond the twelve 
months' qualifying period. 

28.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period of not exceeding one month in 
duration. 

(2) Where an Employee is employed under the provisions 
of this clause, the employee shall be paid at a rate pro-rata 
to the rate prescribed for the class of work on which the 
employee is engaged in proportion to which the weekly 
hours bear to 37.5. 

(3) In lieu of entitlements for annual leave, long service 
leave, holidays and sick leave prescribed in this award, a 
casual employee shall be paid a loading of 25 per cent 

(4) Casual employees shall only be employed by mutual 
agreement between the employer and the union. In the event 
of no agreement being arrived at the matter may be referred 
to the Board of Reference for determination. 

29.—Enterprise Agreements. 
(1) (a) The employer and employees covered by this 

award, may reach agreement to vary any provision of this 
award to meet the requirements of employer's business and 
the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this Clause. 

(2) (a) The proposed variations shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 

(b) Nothing in this Clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(c) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(d) Where the agreement represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(3) Prior to the employer and the employees giving effect 
to the terms of the negotiated agreement, it shall be 
submitted to the Western Australian Industrial Relations 
Commission for inclusion in the award. 

Schedule. A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 

Schedule B 
Minimum Salaries 

(1) The minimum rates of salaries to be paid to employees 
covered by this award shall be set out hereunder. 

(2) Minimum Salaries 
Level Salary 

Per 
Annum 

$ 
(a) Welfare Officers 

Level 3 26,533 
27,236 
27,975 
29,154 

Level 4 29,771 
30,696 
31,647 
32,998 

(b) Medical Social Workers (Qualified) 
Level 3/5 26,533 

27,975 
29,771 
31,647 
34,669 
36,688 

(3) Annual increments shall be subject to the employee's 
satisfactory performance over the preceding twelve months. 

(4) Any dispute in relation to the payment of an annual 
increment shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

HOSPITAL SALARIED OFFICERS (SILVER CHAIN) 
AWARD 1980 

No. R 38 of 1978. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of January, 1994. 
J. CARRIGG, 

Registrar. 

Hospital Salaried Officers (Silver Chain) Award 1980 
No. R 38 of 1978. 

Award No. R 38 of 1978. 

1 —Title. 
This award shall be kiown as the Hospital Salaried 

Officers (Silver Chain) Award, 1980. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. Wage Fixing Principles 
3. Scope 
4. Area 
5. Tbrm 
6. Right of Entry 
7. Inspection of Salary Record 
8. Contract of Service 
9. Payment of Salaries 

10. Higher Duties 
11. Hours 
12. Overtime 
13. Meal Money 
14. Holidays and Annual Leave 
15. Compassionate Leave 
16. Sick Leave 
17. Long Service Leave 
18. Motor Vehicle Allowances 
19. Travelling 
20. Laundry and Uniforms 
21. Telephone Allowance 
22. Part-Time Workers 
23. Notices 
24. Non-Reduction 
25. Maternity Leave 
26. Salaries 
27. Shift Work 
28. Casual Employees 
29. Enterprise Agreements 

Schedule A—Named Union Party 
Schedule B—Minimum Salaries 
Schedule C—Classification and Grading of Em- 

ployees 
Schedule D—Respondents 
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2A.—Wage Fixing Principles. 
It is the term of this award that the union undertakes for 

the duration of the principles determined by the Commission 
in Court Session in application No. 704 of 1991 not to 
pursue any extra claims, award or over-award, except when 
consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to Clerical, Administrative, 

Supervisory and Technical and Professional workers em- 
ployed by the respondent and the employer employing those 
workers. 

4.—Area. 
This award shall operate throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period on or after the 24th 
day of October, 1980. 

6.—Right of Entry. 
A duly accredited representative of the Hospital Salaried 

Officers Association of Western Australia (Union of 
Workers) shall be permitted to interview any worker 
covered by this award on legitimate Union business on the 
premises of the employer during the recognized meal 
interval of the worker, provided this permission shall not be 
exercised more than once in any week without the consent 
of the employer, and provided further that the duly 
accredited representative shall notify the employer before- 
hand of this intention to exercise his rights under this clause. 

7.—Inspection of Salary Record. 
A record shall be kept in the premises occupied by the 

employer wherein shall be entered:— 
(a) The name and address of each worker. 
(b) The age of the worker. 
(c) The date of commencement of the worker with the 

employer. 
(d) The daily hours including overtime, if any, of each 

worker. 
(e) The fortnightly salary paid including overtime, if 

any, to each worker. 
(f) The leave taken for any reason, and any deduc- 

tions made from the worker's salary agreed to by 
the worker and any deductions made for taxation 
purposes. 

Such records shall be kept open to inspection by the duly 
accredited representative of the Union during the usual 
business hours. 

8.—Contract of Service. 
(1) (a) The contract of service shall be by the fortnight and 

may be terminated by two weeks' notice given in writing 
on any day or by the payment or forfeiture as the case may 
be of two weeks' salary. 

(b) Notwithstanding the provisions of paragraph (a) the 
contract of service of a casual employee shall be by the day 
and may be terminated one day's notice by either side or by 
payment or forfeiture of one day's salary. 

(2) Notwithstanding the provisions of subclause (1) of this 
Clause, the employer may at any time, without prior notice, 
dismiss a worker for serious misconduct. 

(3) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence or training. 

9.—Payment of Salaries. 
(1) Salaries shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her salary the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts, 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 

(3) Salaries shall be paid fortnightly and shall be 
computed by dividing the annual salary rate by 313 and 
multiplying the result by 12. 

(4) The hourly rate shall be calculated by dividing the 
fortnightly salary by the ordinary hours. 

10.—Higher Duties. 
(1) An employee who is directed by the employer or a 

duly authorised senior officer to relieve in a position which 
is classified higher than the employee's own and who 
performs the full duties and accepts the full responsibility 
of the higher position for five consecutive working days or 
more, shall, subject to the provisions of this award, be paid 
an allowance equal to the difference between the employee's 
own salary and the salary of the position in which the 
employee is relieving. 

(2) Where the full duties of a higher classified position 
are not performed, an employee shall be paid such 
proportion of the allowance provided for in subclause (1) as 
the duties performed bear to the full duties of the higher 
position. Where such a proportionate allowance is to be 
paid, however, employees shall be advised of the allowance 
to be paid before commencing the duties of the higher 
position. 

The allowance may be adjusted during the period of 
higher duties. 

11.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall not exceed 3772 in any week nor V/i in any 
day. Such hours shall be worked on Monday to Friday 
inclusive between the hours of 8.00 a.m. and 5.30 p.m. 

(2) Each meal interval shall not be less than one hour's 
duration unless the employer and the Union agree that a 
lesser period may be taken. 

(3) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the employer and the 
worker. 

(4) An employee shall be entitled to one paid break of ten 
minutes' duration each day, either in the morning or in the 
afternoon at the discretion of the employer. 

Provided that the entitlement shall not apply on those 
occasions where patients' requirements are such that a break 
cannot reasonably be taken. 

12.—Overtime. 
(1) Except as hereinafter provided, all time worked at the 

direction of the employer outside a worker's ordinary hours 
shall be paid for at the rate of time and one-half for the first 
two hours and double time thereafter. 

Provided that overtime rates shall not apply until after the 
rostering parameters for a full time employee are exceeded 
on each day. 

(2) All time worked at the direction of the employer on 
a Saturday after 12.00 noon or a Sunday shall be paid for 
at the rate of double time. 

(3) All time worked at the direction of the employer 
outside the worker's ordinary working hours on a public 
holiday shall be paid for at the rate of double time and 
one-half. 

(4) In lieu of payment for overtime a worker, on request, 
shall be allowed time off proportionate to the payment to 
which he is entitled up to a maximum of five days per 
annum. 
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Time off shall be taken at a time convenient to the 
employer. If the employer agrees, a worker may take time 
off in excess of five days per annum. 

(5) A worker who is required to work more than two hours 
overtime on any day shall be allowed an unpaid break of at 
least thirty minutes after the completion of two hours 
overtime. 

(6) (a) If a worker is recalled to work for any purpose he 
shall be paid a minimum of two hours at the appropriate 
overtime rate but he shall not be obliged to work for two 
hours if the work for which he was recalled is completed in 
less time, provided that if a worker is called out within two 
hours of starting work on a previous call he shall not be 
entitled to any further payment for the time worked within 
that period of two hours. 

(b) If a worker is recalled to work he shall be provided 
with transport, free of charge, from his home to the place 
of employment and return, or, be paid the car allowance 
provided in Clause 18 of this Award. 

(7) For the purposes of assessing overtime each day shall 
stand alone. 

13.—Meal Money. 
Where an employee is required to work on a public 

holiday for more than two hours or work overtime and such 
overtime is worked for a period of at least two hours in 
excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $3.00 as meal money. 

This clause shall not apply where the employee has been 
advised of the necessity to work overtime on the previous 
day or earlier. 

14.—Holidays and Annual Leave. 

(1) (a) The days observed in accordance with Clause 16(1) 
of the Hospital Salaried Officers Award No. 39 of 1968 shall 
be observed as public holidays without deduction of pay. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
referred to in that subclause. 

In such cases, time and one-half shall be paid during 
ordinary hours worked on any of the abovementioned 
holidays. 

(b) Where any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or Sunday, such holiday shall be 
observed on the next succeeding Monday and where Boxing 
Day falls on a Sunday or a Monday, such holiday shall be 
observed on the next succeeding Tuesday; in each case the 
substituted day shall be deemed a holiday without deduction 
of pay in lieu of the day for which it is substituted. 

(2) Except as hereinafter provided, a period of four 
consecutive weeks' leave shall be allowed to a worker by 
the employer after each period of twelve months' continuous 
service. 

(3) If after one month's continuous service in any 
qualifying twelve-monthly period a worker leaves his 
employment, or his employment is terminated through no 
fault of the worker, the worker shall be paid one-third of a 
week's pay at his ordinary rate of salary in respect of each 
completed month of continuous service. 

(4) The annual leave prescribed in subclause (2) of this 
clause may be taken in lesser periods, provided that the 
worker so agrees. 

Provided further that the maximum number of single day 
absences allowable during any twelve month accrual period 
shall be five. 

(5) No worker shall be required to commence his annual 
leave unless at least one month's prior notice is given. 

(6) A worker shall be allowed by the employer to 
commence his annual leave on a Friday evening if he so 
requests. 

(7) The employer shall, as far as practicable, arrange to 
grant annual leave to suit the convenience of the worker. 

(8) (a) When a worker proceeds on annual leave, he shall 
be paid a loading of 17 72% of his ordinary salary for four 
weeks at the time of taking such leave, in addition to any 
other payment prescribed in the Award. 

If a worker takes annual leave in two or more periods he 
shall be paid one-twentieth of the loading for each day of 
leave at the time of taking each period of leave. 

(b) The loading prescribed in this subclause shall not 
apply to proportionate annual leave on termination. 

(9) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or the first calendar month of any 
absence on workers' compensation, or any absence on 
annual leave, long service leave or compassionate leave, 
shall not count for the purpose of determining annual leave 
entitlements. 

(10) Notwithstanding subclause (2) of this clause and 
Clause 22. Part-Time Workers of this award, the following 
may apply: 

(a) A full time employee who, during a qualifying 
period towards an entitlement of annual leave was 
employed continuously on both a full time and 
part-time basis may elect to take a lesser period 
of annual leave calculated by converting the 
part-time service to equivalent full time service. 

(b) A part-time employee may elect to take a lesser 
period of annual leave calculated by converting 
any portion of the part-time service to eqivalent 
full time service. 

15.—Compassionate Leave. 
A worker shall on the death within Australia of a wife, 

husband, mother, father, brother, sister, child or stepchild be 
entitled on notice to leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding two working 
days. 

Proof of such death shall be furnished by the worker to 
the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation while the 
period of entitlement of leave under it coincides with other 
periods of leave. 

For the purposes of this clause the words "wife" and 
"husband" shall include a person who lives with the worker 
as a de facto wife or husband. 

16.—Sick Leave. 
(1) A worker shall be entitled to payment for non- 

attendance on the grounds of personal ill-health for one day 
for each completed month of service for the first eleven 
months and one and a half days in the twelfth month. 

If the full period of sick leave as prescribed is not taken 
in any year, such portion as is not taken shall be cumulative 
from year to year. 

Payment under this subclause may be adjusted at the end 
of each calendar year or at the time the worker leaves the 
service of the employer in the event of the worker being 
entitled by service subsequent to the illness to a greater 
allowance than that made at the time the sickness occurred. 

(2) A worker shall not be entitled to receive any salary 
from the employer for any time lost through any accident 
whenever sustained arising out of his own wilful miscon- 
duct, or for sickness arising out of his own serious 
misconduct. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to the employer 
of sickness but the employer shall not be entitled to a 
medical certificate unless the absence is for more than three 
working days. 

(4) This clause shall not apply where a worker is entitled 
to compensation under the Workers' Compensation Act and 
the worker is absent in excess of twenty-six weeks. 
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17.—Long Service Leave. 
The long service leave provisions set out in Clause 19 of 

the Hospital Salaried Officers Award No. 39 of 1968, are 
hereby incorporated, mutatis mutandis, in and shall be 
deemed to be part of this Award. 

Provided that any period in excess of one month that an 
employee is absent on workers' compensation shall not 
count as service in determining an entitlement to long 
service leave. 

"Provided that notwithstanding Clause 22.—Part-Time 
Workers of this award, a part-time employee may elect to 
take a lesser period of long service leave calculated by 
converting any portion of the part-time service to equivalent 
full time service." 

18.—Motor Vehicle Allowances. 
(1) Allowance for Employees Required to Supply and 

Maintain a Vehicle as a Tferm of Employment: 
(a) An employee who is required to supply and 

maintain a motor vehicle for use when travelling 
on official business as a term of employment and 
who is not in receipt of an allowance provided by 
subclausc (5) shall be reimbursed monthly in 
accordance with the appropriate rates set out in 
subclause (7) for journeys travelled on official 
business and approved by the employer or an 
authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (l)(a) will also be subject 
to the following conditions:— 

(i) For the purposes of subclause (1) (a) an 
employee shall be reimbursed with the 
appropriate rates set out in subclause (7) for 
the distance travelled from the employee's 
residence to place of duty and for the return 
distance travelled from place of duty to 
residence except on a day where the em- 
ployee travels direct from residence to 
headquarters and return and is not required 
to use the vehicle on official business during 
the day. 

(ii) Where an employee, in the course of a 
journey, travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(iii) Where an employee does not travel in excess 
of 4,000 kilometres in a year an allowance 
calculated by multiplying the appropriate 
rate per kilometre by the difference between 
the actual distance travelled and 4,(XX) 
kilometres shall be paid to the employee 
provided that where the employee has less 
than 12 months' qualifying service in the 
year then the 4,000 kilometre distance will be 
reduced on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time employee is eligible for 
the payment of an allowance under (iii) 
above such allowance shall be calculated on 
the proportion of total hours worked in that 
year by the employee to the annual standard 
hours had the employee been employed on a 
full-time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of the employee's vehicle being 
stolen, consumed by fire, or suffering a major 
and unforeseen mechanical breakdown or 
accident, in which case all entitlement to 
reimbursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement 

(vi) It shall be open to the employer or his 
representative to elect to waive the require- 

ment that an employee supply and maintain 
a motor vehicle for use on official business, 
but three months' written notice of the 
intention so to do shall be given to the 
employee concerned. 

(2) Allowance for Employees Relieving Employees 
Subject to Subclause (1): 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in subclause (7) for all journeys travelled 
on official business and approved by the employer 
or an authorised employee where the employee is 
required to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2)(a) an employee 
shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
subclause (7) for the distance travelled from the 
employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (7). 

(d) For the purposes of this subclause the allowance 
provided in subclause (1) (b) (iii) and (iv) shall not 
apply. 

(3) Allowance for Other Employees Using Vehicle on 
Official Business: 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the employer or an authorised 
employee, voluntarily consents to use the vehicle 
and who is not in receipt of an allowance provided 
by subclause (5) shall, for journeys travelled on 
official business approved by the employer or an 
authorised employee be reimbursed all expenses 
incurred in accordance with appropriate rates set 
out in subclauses (8) and (9). 

(b) For the purpose of subclause (3) (a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in subclause (8). 

(4) Allowance for Towing Employer's Caravan or Trailer: 
In cases where employees are required to tow employer's 

caravans on official business, the additional rate shall be 
three cents per kilometre. When an employer's trailer is 
towed on official business the additional rate shall be two 
cents per kilometre. 

(5) Commuted Allowance: 
The employer may authorise a commuted amount for 

reimbursement of costs for motor vehicles or any other 
conveyance belonging to an employee. 

(6) The employer may increase the rates prescribed by this 
clause in any case in which it is satisfied that they are 
inadequate. 



(7) Requirement to supply and maintain a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600 cc 1600 cc & Under 
-2600 cc 

Rate per kilometre 
Metropolitan Area 
First 4000 kms 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

103.5 
44.5 
24.8 
26.9 

90.8 
39.2 
22.0 
23.7 

77.4 
34.3 
19.9 
21.1 

South West Land Division 
First 4000 kms 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

105.9 
45.5 
25.3 
27.1 

93.3 
40.2 
22.5 
23.9 

79.8 
35.2 
20.3 
21.3 

North of 23.5* South Latitude 
First 4000 kms 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

119.1 
50.5 
27.7 
28.1 

105.4 
44.9 
24.7 
24.9 

90.4 
39.2 
22.2 
22.1 

Rest of State 
First 4000 kms 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

109.4 
47.0 
26.2 
27.6 

96.2 
41.4 
23.2 
24.3 

82.1 
36.3 
21.0 
21.7 

(8) Voluntary use of a Motor Car: 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over Over 1600cc 

2600 cc 1600 cc & Under 
-2600 cc 

Rate per kilometre 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

(9) Voluntary use of a Motor Cycle: 
Distance travelled during a year Rate 
on official business c/km 
Rate per kilometre 17.1 

(10) In this clause the following expressions shall have 
the following meanings:— 

"A year" means twelve months commencing on the 
first day of July and ending on the thirtieth day of 
June next following. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the 
Land Act 1933-1971, excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the worker at the time of applying for 
the position by way of publication in the advertise- 
ment for the position, written advice to the 
employee contained in the offer for the position 
or oral communication at interview by an inter- 
viewing employee and such requirement is ac- 
cepted by the employee either in writing or orally. 

19.—Travelling. 
All reasonable out of pocket and accommodation ex- 

penses and all travelling expenses incurred by a worker in 
the discharge of his duties shall be paid at least once a month 
by the employer. 

20.—Laundry and Uniforms. 
(1) Where a worker is required by the employer and/or 

the nature of the work requires the wearing of a uniform such 
uniform shall be provided by the employer. 

The cost of laundering such uniform or uniforms shall be 
met by the employer, or if the worker agrees, an allowance 
for laundering may be paid to the worker. 

(2) In the event of a dispute as to the provision of 
laundering of uniforms, the matter may be referred to the 
Board of Reference for determination. 

21.—^Telephone Allowance. 
A worker required to make telephone calls outside of the 

Association's premises, but for the purpose of the Associa- 
tion's business, shall be paid 10c in respect of each such call. 

Nothing in this clause shall affect the continued payment 
of a telephone allowance to Home Help Supervisors. 

22.—Part-Time Workers. 
(1) A "part-time worker" means a worker regularly 

employed to work less hours than that prescribed in Clause 
11.—Hours and observed by the employer. 

(2) When a worker is employed under the provisions of 
this clause, he shall be paid at the rate pro-rata to the rate 
prescribed for the class of work in which he is engaged in 
the proportion to which his weekly hours bear to the weekly 
hours of a worker engaged full-time on that class of work 
in the employer's premises. 

(3) When an employee is employed under the provisions 
of this clause, he/she shall be entitled to annual leave, long 
service leave, holidays, sick leave and any allowances in 
accordance with the provisions of this Award with payment 
being in the proportion to which his/her weekly hours bear 
to the weekly hours of an employee engaged full-time in that 
class of work. 

(4) A worker shall not be engaged by the employer, except 
as a full-time or part-time worker. 

23.—Notices. 
Space shall be provided in the workers' dining rooms or 

lunch rooms for the purpose of posting Union notices and 
a copy of this Award. 

24.—Non-Reduction. 
Nothing herein contained shall enable an employer to 

reduce the salary of any worker or the conditions of work 
applied to any worker who at the date of this Award was 
being paid a higher rate of wage than the minimum 
prescribed in this Award or was being accorded a benefit 
superior to any herein prescribed as a condition of work. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to the employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) "An employee" shall include a part-time em- 

ployee but shall not include an employee engaged 
upon casual or seasonal work. 

(b) "Maternity leave" shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclause (3) and (6) hereof, and except 

as provided by this subclause, the period of 
maternity leave shall be for an unbroken period of 
up to 52 weeks. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, the date 
upon which she proposes to commence maternity 
leave and the period of leave to be taken. 

Maternity leave may ordinarily commence six 
weeks prior to the expected date of confinement. 

(c) Where an employee chooses to continue to work 
during the period which is within six weeks of the 
expected date of confinement or to return to work 
within six weeks of the actual date of confinement 
she shall provide a written opinion of a duly 
qualified medical practitioner certifying that she 
is fit to continue or resume work as the case may 
be. 

(d) Subject to subclause (3) of this clause, where an 
employee as a direct result of her pregnancy 
and/or confinement is not fit and able to continue 
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to perform her duties during the period within six 
weeks prior to the expected date of confinement 
and six weeks following the actual date of 
confinement the employer may require the em- 
ployee to commence maternity leave or to return 
to maternity leave as the case may be. 

(e) During the period referred to in paragraph (d) 
hereof the normal notice requirements for an 
employee to go onto maternity leave shall not 
apply provided the requirements of paragraphs (b) 
and (d) of this subclause have been met. 

(f) An employee shall not be in breach of this clasue 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: 
(a) Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until com- 
mencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminated other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child, then: 

She shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) as 
a duly qualified medical practitioner certifies as 
necessaiy before her return to work, or for illness 
other than the normal consequences of confine- 
ment she shall be entitled, either in lieu of or in 
addition to special maternity leave, to such paid 
sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessaiy before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 

known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8), and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be proceeding on such leave or, in 
the case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the position 
she held immediately before such transfer. 

Where such position no longer exists by there 
are other positions available, for which the 
employee is qualified and duties of which she is 
capable of performing, she shall be entitled to a 
position as nearly comparable in status and salary 
or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorises award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculation the period of service for any 
purpose of the Award. 

(9) Tfermination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Award. 

(b) The employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but other wise 
the rights of the employer in relation to teimina- 
tion of employment are not hereby affected. 

(10) Return to Work after Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this clause, shall be 
entitled to the position which she held immedi- 
ately before proceeding on maternity leave, or in 
the case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the position 
which she had held immediately before such 
transfer. Where such position no longer exists but 
there are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she and the duties of 
which she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the employer engages a replacement 
employee under this subclause, the employer shall 
inform that person of the temporary nature of the 
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employment and of the rights of the employee 
who is being replaced. 

(c) Before the employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to the employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, and 

except as provided by this subclause, the period 
of maternity leave shall be for an unbroken period 
of up to 52 weeks. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to the employer stating the presumed 
date of confinement, the date upon which she 
proposes to commence maternity leave and the 
period of leave to be taken. 

Maternity leave may ordinarily commence six 
weeks prior to the expected date of confinement. 

(c) Where an employee chooses to continue to work 
during the period which is within six weeks of the 
expected date of confinement or to return to work 
within six weeks of the actual date of confinement 
she shall provide a written opinion of a duly 
qualified medical practitioner certifying that she 
is fit to continue or resume work as the case may 
be. 

(d) Subject to subclause (3) of this clause, where an 
employee as a direct result of her pregnancy 
and/or confinement is not fit and able to continue 
to perform her duties during the period within six 
weeks prior to the expected date of confinement 
and six weeks following the actual date of 
confinement the employer may require the em- 
ployee to commence maternity leave or to return 
to maternity leave as the case may be. 

(e) During the period referred to in paragraph (d) 
hereof the normal notice requirements for an 
employee to go onto maternity leave shall not 
apply provided the requirements of paragraphs (b) 
and (d) of this subclause have been met. 

(f) An employee shall not be in breach of this 
subclause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is occasioned 
by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity Leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child, then: 

She shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) as 
a duly qualified medical practitioner certifies as 
necessary before her return to work, or 

For illness other than the normal consequences 
of confinement she shall be entitled, either in lieu 
of or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be known 
as special maternity leave) as a duly qualified 
medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 
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Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Award. 

(b) The employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of the employer in relation to termina- 
tion of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3), to the 
position which she held immediately before such 
transfer. Where such position no longer exists but 
there are other positions available for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before the employer engages a replacement 
employee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before the employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

26.—Salaries. 
(1) The minimum rates of salaries to be paid to employees 

covered by this award shall be those set out in Schedule A 
attached to this award. Nothing contained in this award shall 
preclude the payment by way of an allowance an amount in 
addition to that prescribed for the classification of a position 
set out in Schedule B of this award. 

(2) Transition: 
The provisions of this subclause shall apply notwithstand- 

ing provisions elsewhere in this award. 
(a) Interpretation of classifications to salary scale 

The classifications set out in Schedule B of the 
award shall be related to the salaries in Schedule 
A in accordance with the classifications table and 
grading of employees set out in Schedule B. 

(b) Higher Duties 
Where an employee was acting in a position 

classified higher than his/her substantive position 
prior to the introduction of this clause and who 
continued to act in the same position at the 
operative date of this clause, the employee shall 
receive higher duties allowance equivalent to the 
salary that would have been payable to the 
permanent occupant. 

Provided that should the employee cease to act 
in that higher classified position, the future 
periods of acting in the same position or other 
positions classified higher than the employee's 
substantive classification shall be paid a higher 
duties allowance in accordance with Clause 
10.—Higher Duties, of the award. 

(c) Incremental Dates 
(i) Where an employee is in receipt of a salary 

that equates to a salary under this clause and 
the employee is classified at that level, the 
employee will remain on that salary and 
retain his/her current incremental date. 

(ii) An employee in receipt of a salary which 
does not equate to a salary under this clause 
shall be placed on the nearest salary point 
higher at the date of operation of this clause 
which shall become the employee's new 
incremental date. 

(d) Maintenance of Salary 
Where an employee's maximum salary is 

reduced as a result of the introduction of this 
agreement, the following shall apply: 

All employees appointed to a classification or 
level prior to the date of implementation of this 
clause, will progress through the salary ranges (as 
adjusted by general salary movements) applicable 
to that classification or level irrespective of the 
level determined by this clause. 

(e) Commitment 
It is a term of this award that the union 

undertakes for the duration of the principles 
determined by the Commission in Court Session 
Application No. 1940 of 1989 not to pursue any 
extra claims, award or over award except when 
consistent with the State Wage Principle. 

27.—Shift Work. 
(1) The provisions of the clause shall apply to employees 

engaged on shift work and shall nullify any other provision 
on the award to the extent that the general provision is 
expressly contrary to this clause. 

(2) (a) The ordinary hours of work may be worked on 
rostered shifts which provide an average of not more than 
thirty seven and one half hours per week over each roster 
period. Such roster may provide that the hours of work need 
not be worked on five consecutive days and it may provide 
that ordinary hours can be worked on afternoon or night shift 
or on a Saturday or a Sunday. 



(b) the spread of shift which shall mean the period of time 
between an employee commencing and finishing an ordi- 
nary day's work shall not exceed ten hours. 

(3) For the purposes of this clause:— 
(i) "Day Shift" shall mean a shift which commences 

after 6.00am and before mid-day and finishes 
before 6.00pm. 

(ii) "Afternoon Shift" shall mean a shift which 
commences at or after mid-day and before 6.Q0pm 
and finishes after 6.00pm. 

(iii) "Night Shift" shall mean a shift which com- 
mences at or after 6.00pm and before midnight. 

(4) (a) A shift employee shall be paid the following 
loadings:— 

(i) Twelve and one-half per cent of the daily rate 
of salary for each afternoon or night shift 
worked in ordinary hours. 

(ii) Fifty per cent of the daily rate of salary for 
each shift worked on a Saturday or a Sunday 
in ordinary hours. 

(iii) One hundred and fifty per cent of the daily 
rate of salary for a shift worked on a public 
holiday in ordinary hours. 

Provided that if the employer agrees the 
shift employee may be paid a loading of fifty 
per cent of the daily rate of salary and in 
addition be allowed to observe the holiday on 
a day mutually acceptable to the employer 
and the employee. 

(b) The loadings prescribed in subclause (a) hereof 
shall be in addition to the shift employee's 
ordinary salary as prescribed and the shift em- 
ployee shall be paid the loading applicable to the 
majority of the shift. 

(5) All time worked by a shift employee outside the 
employee's ordinary hours shall be paid for as overtime in 
accordance with Clause 12.—Overtime, of this award. 

(6) If it becomes necessary for a shift employee to work 
two consecutive shifts occasioned by the absence of another 
employee, the shift employee shall not be required to attend 
for duty within ten hours of ceasing duty on the second shift. 

(7) When any of the days observed as a holiday as 
prescribed in this award fall on a day when a shift employee 
is rostered off duty and the employee has not been required 
to work on that day the employee shall be paid as if the day 
was an ordinary working day or if the employer agrees be 
allowed to take a day's holiday in lieu of the holiday at a 
time mutually acceptable to the employer and the employee. 

(8) A shift employee shall be entitled to pro-rata payment 
of the annual leave loading in the same circumstances as 
other employees covered by this award. 

(9) (a) Each shift employee shall be supplied by the 
employer with a copy of the shift roster upon commence- 
ment on shift work and one copy shall be posted in a 
conspicuous place in the particular work area concerned. 

(b) The shift roster shall not be altered except in 
accordance with the provisions of subclause (2) of this 
clause and no employee shall be required to have ordinary 
rostered hours altered, except with the employees consent. 

(10) (a) Shift employees who are rostered to work their 
ordinary hours on Sundays and/or public holidays 
during a qualifying period of employment for 
annual leave purposes shall be entitled to receive 
additional annual leave as follows:— 

(i) If 35 ordinary shifts on such days have been 
worked—one week. 

(ii) If less than 35 ordinary shifts on such days 
have been worked that employee shall be 
entitled to have one additional day's leave for 
each seven ordinary shifts so worked, pro- 
vided that the maximum additional leave 
shall not exceed five working days. 

(b) After one month's continuous service in any 
qualifying twelve monthly period, a shift em- 

ployee referred to in paragraph (a) hereof, whose 
employment terminates, shall be paid five- 
twelfths of a week's pay at the ordinary rate of 
salary in respect to each completed month of 
continuous service if the shift employee's employ- 
ment terminates in circumstances other than for 
serious misconduct. 

(11) (a) When a shift employee, other than a shift 
employee referred to in subclause (10) hereof, proceeds on 
annual leave the shift employee shall be paid a loading of 
either 17t% of the ordinary salary for four weeks or an 
amount equivalent to the shift and weekend penalties the 
employee would have received if the shift employee had not 
proceeded on annual leave whichever amount is the greater. 

(b) When a shift employee, referred to in subclause (10) 
hereof, proceeds on annual leave the shift employee shall be 
paid a loading of either 20% of the ordinary salary for five 
weeks or an amount equal to the shift and weekend penalties 
the employee would have received if the employee had not 
proceeded on annual leave, whichever amount is the greater. 

(c) The loadings referred to in this subclause shall be paid 
at the time the employee takes leave and where the 
employee takes annual leave in two or more periods, 
one-twentieth of the loading shall be paid (or one-twenty- 
fifth of the loading in the case of a shift employee referred 
to in subclause (10) hereof) for each day of leave taken. 

28.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period not exceeding one month in duration. 

(2) Where an Employee is employed under the provisions 
of this clause, the employee shall be paid at a rate pro-rata 
to the rate prescribed for the class of work on which the 
employee is engaged in proportion to which the weekly 
hours bear to 37.5. 

(3) In lieu of entitlements for annual leave, long service 
leave, holidays and sick leave prescribed in this award, a 
casual employee shall be paid a loading of 25 per cent 

(4) Casual employees shall only be employed by mutual 
agreement between the employer and the union. In the event 
of no agreement being arrived at the matter may be referred 
to the Board of Reference for detennination. 

29.—Enterprise Agreements. 
(1) (a) The employer and employees covered by this 

award, may reach agreement to vary any provision of this 
award to meet the requirements of employer's business and 
the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this Clause. 

(2) (a) The proposed variations shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 

(b) Nothing in this Clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(c) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(d) Where the agreement represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(3) Prior to the employer and the employees giving effect 
to the terms of the negotiated agreement, it shall be 
submitted to the Western Australian Industrial Relations 
Commission for inclusion in the award. 

Schedule A—Named Union Party. 
Hospital Salaried Officers Association of Western Aus- 

tralia (Union of Workers) is a named party to this Award. 
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Schedule B. 

Minimum Salaries 

(1) The minimum rates of salaries to be paid to employees 
covered by this award shall be set out hereunder. 

(2) Minimum Salaries 

Salary 
Per 

Annum 

Level 1 1st year of service 
2nd year of service 
3rd year of service 

19,232 
19,622 
20,021 

Level 2 1st year of service 
2nd year of service 
3rd year of service 
4th year of service 

20,343 
20,997 
21,647 
22,295 

Level 3 22,946 
23,597 
24,346 

Level 4 24,864 
25,629 

Level 5 26,533 
27,236 

Level 6 27,975 
29,154 

Level 7 29,771 
30,696 

Level 8 31,647 
32,998 

Level 9 33,702 
34,669 

Level 10 35,664 
36,688 

Level 11 38,660 
40,124 

Level 12 42,204 
Level 13 43,317 

44,727 
Level 14 46,188 
Level 15 48,323 

50,073 

Level Salary 
Per 

Annum 
$ 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(a) An employee, who is 21 years of age or older on 
appointment to a classification equivalent to Level 
1, may be appointed to the minimum rate of pay 
based on years of service, not on age. 

(b) Annual increments shall be subject to the em- 
ployee's satisfactory performance over the pre- 
ceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(d) Employees who are appointed to Level 1, Level 
2 or Level 3, and are under 21 years of age, 
salaries shall be calculated using the following 

percentages of the first year of service rate for the 
Level the employee is appointed to: 
Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer 
can appoint an employee to the first year of service 
rate or higher. 

(3) Salaries—Specified Callings and Other Professionals. 
(a) Employees who are employed in the calling of 

Medical Laboratory Technologist, Scientific Offi- 
cer, Dietitian, Occupational Therapist, Physioth- 
erapist, Social Worker, Speech Pathologist, or any 
other professional calling as agreed between the 
union and employers, shall be entitled to annual 
salaries as follows: 
Level Salary 

Per 
Annum 

$ 
Level 5/10 26,533 

27,975 
29,771 
31,647 
34,669 
36,688 

Level 11/12 38,660 
40,124 
42,204 

Level 13/14 43,317 
44,727 
46,188 

Level 15 48,323 
50,073 

A 1 52,253 
A 2 54,428 
A 3 56,580 
A 4 58,756 
A 5 62,415 
A 6 65,065 
A 7 67,720 
A 8 70,719 
A 9 73,901 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 5/10 under 
this Clause:— 

(i) Employees, who have completed an ap- 
proved three academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the first year increment. 

(ii) Employees, who have completed an ap- 
proved four academic year tertiary qualifica- 
tion, relevant to their calling, shall com- 
mence at the second year increment. 

(iii) Employees, who have completed an ap- 
proved Masters or PhD degree relevant to 
their calling shall commence at the third year 
increment. 

Provided that employees who attain a 
higher tertiary level qualification after ap- 
pointment shall not be entitled to any 
advanced progression through the range. 

(c) The employer and union shall be responsible for 
determining the relevant acceptable qualifications 
for appointment for the callings covered by this 
clause and shall maintain a manual setting out 
such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) of this subclause may determine a 
commencing salary above level 5/10 for a particu- 
lar calling/s. 
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(e) Annual increments shall be subject to the em- 
ployee's satisfactory performance over the pre- 
ceding twelve months. 

(f) Any dispute in relation to the payment of an 
annual increment shall be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

Schedule C. 
Classification and Grading of Employees 

Level Classification 
1 Clerical Assistants 
2 Machine Operators, Typists, Data Processing 

Operators, Technical Assistants 
2/3 Clerks 
3 Senior Machine Operators, Officers Secretary, 

Storekeeper, Home Help Supervisors 
5/10 Dietitian, Physiotherapist, Occupational Thera- 

pist, Speech Pathologist, Librarian, Medical So- 
cial Worker 

11/12 Senior Dietitian, Physiotherapist, or Speech Pa- 
thologist 

Schedule D. 
Respondent 

Board of Management, Silver Chain Nursing Association 
Inc. 

Dated at Perth this 5th day of November, 1980. 

PUBLIC SERVICE APPEAL 
BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board. 

Matti Tonts 
and 

Kalgoorlie Regional Hospital. 
No. PSAB 12 of 1992. 
No. PSAB 17 of 1992. 
No. PSAB 21 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR A. BARKER—MEMBER. 
MR J. LOVE—MEMBER. 

11 January 1994. 
Reasons for Decision. 

THE COMMISSIONER: The Appellant, Mr M. Tonts was 
employed by the Kalgoorlie Regional Hospital and it is an 
agreed fact that the contract was terminated on 4 November 
1991. 

On 20 January 1992, by Application No. 59 of 1992, he 
sought an order pursuant to S.29 of the Industrial Relations 
Act. That matter was discontinued by the Applicant on 24 
September 1992. 

On 18 September 1992 the primary appeal to the Public 
Service Appeal Board was lodged (No. PSAB 12 of 1992) 
seeking reinstatement because of unfair dismissal. On 12 
November 1992 a second application (No. PSAB 17 of 
1992) sought full particulars of the employer's defence to 
the claim in No. PSAB 12 of 1992. Yet another application 
on 24 August 1993 (No. PSAB 21 of 1993) sought extension 
of time in which to file Appeal No. PSAB 12 of 1992. 

The Board was convened on 21 September 1993 to deal 
with the application for extension of time. This was not a 
matter of slight moment because the Regulations require an 
application, pursuant to S.80I of the Act, to be lodged within 
21 days of the dismissal. 

By any standards, Mr Tonts has been well out of time in 
pursuing his grievances. If one stretched one's credibility to 
the limit and suggested that the application pursuant to S.29 
was an attempt by Mr Tonts to exercise a right of appeal, 
it was lodged some eighty days after the event. The actual 
appeal was lodged more than ten months after the dismissal. 

Mr Caren submitted that the Appellant should not be 
denied his appeal rights because he was unaware of the time 
limitations and he had not been fully informed of the 
procedure to be followed in prosecuting an appeal. It was 
accepted that he had been advised at the time of dismissal 
that a right of appeal was extant. 

Ms Dale objected to the application for extension of time. 
The employer had already been seriously prejudiced by 
being unable to fill the vacant position over a two year 
period pending the outcome of these proceedings. Evidence 
was adduced from Mr P. Henley, who was acting Adminis- 
trator of the hospital at the time of the dismissal. He 
confirmed that Mr Tonts had been advised of the existence 
of an appeal right and that he had not indicated, at the time, 
any intention to contest the matter. 

Mr Tonts was not present at this hearing, some mishap 
having occurred in the communication process between 
Appellant and counsel. In the interests of expedition of the 
matter, Mr Caren was invited to submit a written statement 
from the Appellant before the Board took a final decision 
on the application. 

That document came to hand in late November 1993 and 
has been duly considered by Board members. The Board has 
been mindful also of the observations of the Full Bench of 
this Commission as to the principles relating to extension 
of time. (Arpad Security V F.M.W.U. 69 WA1G 1289 at 
p. 1288) 

Having carefully considered all of the submissions, 
evidence and other information placed before it, the Board 
is of the unanimous view that it has not been persuaded to 
exercise its discretion to allow an extension of time for the 
lodging of Application No. PSAB 12 of 1992. The appeal 
is dismissed, being out of time. 

Appearances: Mr A. Caren (of Counsel) on behalf of the 
Appellant. 

Ms S. Dale on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public Service Appeal Board. 

Matti Tonts 
and 

Kalgoorlie Regional Hospital. 
No. PSAB 12 of 1992. 
No. PSAB 17 of 1992. 
No. PSAB 21 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON. 

MR A. BARKER—MEMBER. 
MR J. LOVE—MEMBER. 

11 January 1994. 
Order. 

HAVING heard Mr A. Caren (of Counsel) on behalf of the 
Appellant and Ms S. Dale on behalf of the Respondent, the 
Board, pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

1. That Application No. PSAB 21 of 1993 for 
extension of time in which to lodge No. PSAB 12 
of 1992 is dismissed. 
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2. That Application No. PSAB 12 of 1992 be and is 
hereby dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairman of the Board. 

PROMOTION APPEALS— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 102 of 1992 

BETWEEN: 
MR B. INCHLEY 

Recommended Applicant 
and 

MR R.L. MOFFET 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD 
COMMISSIONER J.A. NEGUS—Chairperson. 

MR D McDERMONT—Member. 
MR G. HEY—Member. 

This 11th day of February 1993 
POSITION: • Metropolitan Passenger Transport Trust 

(Transperth)—Business Manager, Level 6 
Appearances: Mr J.G. Walther appeared on behalf of the 

Recommended Applicant. 
The Appellant appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: This was an appeal against the 
recommendation that Mr B. Inchley be appointed to the 
vacant item—Business Manager—Level 6, by Transperth. 

The appellant is a Bus Operator and the recommended 
applicant holds the position of Research and Development 
Officer. In outlining their claims to promotion they have 
relied on sound qualifications and successful experience in 
private enterprise activities prior to joining Transperth. 

In comparing the relative strengths of these applicants 
against the background of the selection criteria, Board 
members are mindful of the requirements of the Industrial 
Relations Act—to wit, the appellant carries the onus of 
establishing a better claim to the position if his appeal is to 
succeed. 

Both parties satisfy the qualifications criterion, but Mr 
Inchley has a broader base and his studies are considered 
more relevant to the role to be filled. Mr Moffet has about 
two years in senior management posts as opposed to seven 
years for Mr Inchley, who reported directly to the C.E.O. of 
his organisations. The appellant has more experience in 
dealing with staff, but we feel that the leadership and 
management background of the recommended applicant is 
more appropriate to the vacant position. 

Mr Moffet is accorded an advantage in the computer field. 
He has wide experience in the re-design, implementation 
and problem solving related to financial systems and that is 
seen to be more relevant than Mr Inchley's background. 

Mr Inchley was a Senior Consultant and fully utilised his 
analytical and financial management skills. He demon- 
strated a more integrated approach than Mr Moffet who 
tended to deal with one issue at a time. 

Mr Inchley's report writing skills were demonstrably 
better developed than the appellant's. His evidence state- 
ment was more precise, better structured and more correct 
grammatically than Mr Moffet's document. 
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The recommended applicant demonstrated precise, confi- 
dent and well structured communication. Mr Moffet was 
confident but had difficulty coming to the point and 
structuring his argument. 

Both parties were eligible for membership of the 
appropriate professional body. 

Mr Inchley's experience in the financial affairs of a large 
organisation is seen to be broader than that of the appellant. 

As must be obvious from the foregoing, Mr Moffet has 
not been able to demonstrate a better claim to the promotion 
than the recommended applicant so by unanimous decision 
of the Board, the appeal is dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson of the Board. 

RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

West Australian Railways Officers' Union. 
No. R 2 of 1993. 

Railways Officers' Award 1985. 
No. 1 of 1985. 

RAILWAY RECLASSIFICATION BOARD 
COMMISSIONER G.L. FIELDING, CHAIRMAN. 

MR D. MUNYARD, MEMBER. 
MR P. BOTH WELL, MEMBER. 

20 December 1993. 
Reasons for Decision (extempore). 

THE COMMISSIONER: This is an application to amend 
Clause 21 of the Railway Officers' Award 1985, which deals 
with the payment of salaries. Currently paragraph 21(l)(b) 
provides that "(e)ach officer's salary will be paid into an 
account (nominated by each officer) with a Savings Bank, 
Trading Bank (cheque account). Building Society or Credit 
Union (either C.S.A. or Westbond)". The requirement that 
the officer's salary be paid into only the two nominated 
credit unions is now seen as being restrictive and, indeed, 
it can best be described as an historical anachronism. The 
parties now come before the Board asking that we amend 
the Award by deleting the restriction so that the salaries can 
be paid into any credit union. 

We are of the view that the matter is anachronistic. 
Consistent with the modem deregulation of the financial 
sector, officers should have the right to have their salary paid 
into any credit union. 

In the circumstances, as the parties are ad idem, we 
indicate that we are prepared to amend the Award in the 
terms sought. By consent those amendments are to operate 
on and from this date. 

Appearances: Mr A. Hassell on behalf of the Applicant 
Mr A. Fiorentino on behalf of the Respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union. 

No. R 2 of 1993. 
Railways Officers' Award 1985 

No. 1 of 1985. 
RAILWAY RECLASSIFICATION BOARD 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR D. MUNYARD, MEMBER. 
MR P. BOTHWELL, MEMBER. 

20 December 1993. 
Order. 

HAVING heard Mr A. Hassell on behalf of the Applicant 
and Mr A. Fiorentino on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railways Officers' Award 1985 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the date 
hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 

Clause 21.—Payment of Salaries: After the words "or 
Credit Union" in paragraph (b) of subclause (1) delete the 
words in brackets "(either C.S.A. or Westbond)". 
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LONG SERVICE LEAVE— 
Standard Provisions— 

(As Consolidated at a Hearing before the Commission in 
Court Session on 15 December 1977)* 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the 1st day 
of April 1958, if it continued until such time but only to the 
extent of the last 20 completed years of continuous service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee the period of the continuous service which the 
worker has had with the transmittor, (including any such 
service with any prior transmittor shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

Section 6 reads— 
(1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this 

section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation— 
(i) controls the composition of the board of 

directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of directors 
shall be deemed to be controlled by another corporation 
if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of 
any other person can appoint or remove all or a 
majority of the directors; and for the purposes of this 
provision that other corporation shall be deemed to 
have power to make such an appointment if— 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation— 

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other corporation (except where that 



other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity, 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company 
of a company or other corporation shall be read as a 
reference to a corporation of which that last mentioned 
company or corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that other corpora- 
tion shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of 15 working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within 14 days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—-Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this 
subclause:— 

(2) Subject to the provisions of paragraphs (5) and (6) of 
this subclause: 

Where a worker has completed at least 15 years' service 
the amount of leave shall be— 

(a) in respect of 15 years' service so completed— 
13 weeks' leave; 

(b) in respect of each 10 years' service completed 
after such 15 years—eight and two-thirds weeks' 
leave; 

(c) on the termination of the worker's employment— 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of 13 weeks for 15 years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 years' 
service but less than 15 years' service since its commence- 
ment and his employment is terminated— 

(i) by his death; or 
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(ii) in any circumstances, otherwise than by his 
employer for serious misconduct; 

the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1 October 1964, and whose service would entitle him 
to long service leave under this clause shall be entitled to 
leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2) (a) or paragraph (2) (b) of this subclause as 
the case may be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid or each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the workers' rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 

accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the worker's cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to a worker at least one month's notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first 13 weeks' entitlement and in not more 
than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled to deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
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not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been taken and granted 
hereunder in the case of leave with pay to the extent of the 
period of such leave and in the case of payment in lieu 
thereof to the extent of a period of leave with pay equivalent 
thereof of the entitlement of the worker hereunder. 

7.—Records to be Kept. 
(1) Each employer shall during the employment and for 

a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from time to 
time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of 15 or more 
years' service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at 1 April 1958, shall in respect of the workers 
covered by such exemptions be exempt from the provisions 
hereof. 
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10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

♦Editor's Note. 
The Judgment and General Order as prescribed by 

section 94A was published in 58 WAIG Part 1 
Subpart 2 at Page 116. 

There was no Schedule of Exemptions. 

GENERAL ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. As Amended 

ON THE COMMISSION'S OWN MOTION 

Consideration of a National Wage Decision 
pursuant to s.51 (2) of the Industrial 

Relations Act 1979 as amended. 
No. 1457 of 1993. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

24 December 1993. 
Reasons for Decision. 

CHIEF COMMISSIONER: These are the unanimous Rea- 
sons for Decision of the Commission in Court Session. 

Section 51 of the Industrial Relations Act 1979 requires 
that when and so often as a National Wage Decision is made, 
the Commission shall, of its own motion, consider that 
decision and unless it is satisfied that there are good reasons 
not to do so, shall make a General Order giving effect to that 
National Wage Decision "in such manner and subject to 
such conditions as the Commission considers appropriate in 
Awards and Industrial Agreements in force" under the Act. 
On 25 October 1993, the Australian Industrial Relations 
Commission published its Reasons for Decision following 
a review of the Federal Wage Fixing Principles and as a 
consequence promulgated a new set of Wage Fixing 
Principles (Print K 9700 and Print K 9940). It is common 
ground that that decision constitutes a National Wage 
Decision for the purposes of section 51 of the Act. 

As required by section 51 of the Act, the Commission 
instituted these proceedings to consider whether or not it 
should make a General Order giving effect to the recent 
National Wage Decision. The bodies referred to in section 
50(10) of the Act, along with the public at large, were 
invited to make submissions in respect of the matter. The 
bodies referred to in section 50(10) of the Act were each 
represented in the proceedings before the Commission, as 
was the Western Australian Farmers Federation; the Private 
Hospitals Association of Western Australia Incorporated; 
the Aged Care (Australia) Association of Western Australia; 
Silver Chain Nursing Association; Australian Medical 
Enterprises Incorporated; the Australian Red Cross Society, 
WA Division Incorporated; Anglican Homes Incorporated; 
the Homes of Peace Incorporated and the St John of God 
Health System Incorporated. 
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All of the bodies who appeared before the Commission 
advocated, to varying degrees, that the Commission should 
give effect to the National Wage Decision. Although those 
bodies were universally critical of various aspects of the 
Decision and the Principles which resulted therefrom, no 
one appeared before the Commission suggesting that it 
ought not give effect to the decision. 

The underlying theme of the Principles promulgated as 
a result of the National Wage Decision is to encourage, if 
not to limit, regulation of industrial relations to enterprise 
specific collective bargaining, rather than industrywide 
arbitration and to confine general wage increases to lower 
paid workers. Although we endorse that concept and 
unreservedly acknowledge the need to limit general wage 
adjustments in a way which does not upset the delicate state 
of the National and State economies, having regard to the 
deficiencies in the Principles outlined by the bodies who 
have appeared before us on this occasion, and in light of our 
own experience with the existing State Wage Fixing 
Principles, we very much doubt whether the new Principles, 
which form the basis of the recent National Wage Decision, 
will achieve what they aim to achieve. In those circum- 
stances, despite the submissions of those bodies, we 
question whether there is not good reason for us not to make 
a General Order giving effect to the National Wage 
Decision. 

As presently advised, we are most reluctant to make a 
General Order which gives effect to the recent National 
Wage Decision, at least for an indefinite period, as has been 
the practice in the past. Plainly, there are inconsistencies in 
the Principles arising out of that Decision, most notable is 
the fact that a general wage rise of $8.00 per week is not 
confined to lower paid workers as was said to be the 
intention of the Australian Industrial Relations Commission. 
Rather, the Principles provide for an increase of that 
magnitude for anyone who is covered by an award or 
industrial agreement which is the subject of the minimum 
rates adjustment. Thus persons in the €3, C2 and C1 
classifications under the Metal Industry Award, all of whom 
are entitled to an award rate of pay in excess of $600.00 per 
week, and in the case of the C1 classification more than 
$880.00 per week, will be entitled to the benefit of an $8.00 
per week wage increase. That is because the proviso to the 
newly created Arbitrated Safety Net Adjustment Principle 
provides that any amount prescribed in an award in excess 
of the minimum classification rate and the supplementary 
payment is not to be taken into account in the absorption of 
the $8.00 per week safety net adjustment. Such an 
arrangement is contrary to the theory behind the Minimum 
Rates Adjustment Principle, which was that over time rates 
of pay in excess of the minimum classification or base rate 
and the supplementary payment would be absorbed into 
future wage increases, whether over-award or not. Further- 
more, a universal flat increase of $8.00 per week for all 
classifications upsets the internal award relativities which 
were set precisely as a result of the minimum rates 
adjustment process. On the other hand under the Arbitrated 
Safety Net Adjustment Principle, employees employed 
under a paid rates award, receiving less than the minimum 
award rate of pay of the Metal Trades (General) Award, i.e. 
in the order of $325.00 per week, would not receive the 
$8.00 per week increase because the minimum rates 
adjustment process had not been began. Apart from these 
inconsistencies, the Principles say nothing of what is to 
happen in respect of rates of pay for juniors, a matter which 
was not addressed by any of the bodies before us, but which 
has recently caused the South Australian Industrial Rela- 
tions Commission some concern. In addition there are a 
number of technical problems. There was much debate in 
the course of these proceedings as to what constituted an 
overaward payment for the purposes of absorption of the 
proposed $8.00 per week. There was also some dispute as 
to whether or not awards of this Commission, particularly 
those affecting the public sector, are paid rates awards. 
Furthermore, the force and effect of the Enterprise Awards 
Principle has questionable relevance to proceedings under 
the State legislation, in particular section 41A of the Act, 
yet it is seen as an important Principle in the Federal 

jurisdiction. Although it is possible for the Commission to 
make an award by consent, it does not have the special 
character ascribed to a consent award in the Federal 
jurisdiction. The concept of consent awards in this jurisdic- 
tion was replaced by the concept of industrial agreements 
by amendments to the Industrial Relations Act 1979 in 1984. 
A closer examination of the Principles appears to reveal 
further deficiencies, both in form and in their application 
under the Industrial Relations Act 1979, as amended, which 
have not been raised by any of the bodies who appeared 
before us on this occasion. 

There is also a more general inconsistency. The law now 
allows parties to an enterprise specific industrial agreement 
to include almost anything in that agreement, irrespective 
of the terms of the Principles (see: section 41 of the Act 
1979). There is, for example, no limit on the magnitude of 
any wage increase. On the other hand, if parties want to 
amend an award which is enterprise specific, as for example 
one of those governing production and processing in the iron 
ore industry in the State, the award could not be so amended 
since to do so would be inconsistent with the constraints 
imposed by Principles. While restraint of that kind might to 
some extent be justified in the case of common rule awards, 
it is difficult to see how it could be justified in the case of 
enterprise specific awards. 

The Australian Mines and Metals Association (Inc) 
invited us to overcome the anomaly of higher paid 
employees gaining the $8.00 per week wage increase by 
removing the proviso in the Arbitrated Safety Net Adjust- 
ment Principle. The Trades and Labor Council invited us to 
overcome the anomaly of lower paid workers under paid 
rates awards going without the increase by amending the 
Principle to provide, in the case of paid rates awards, that 
the $8.00 be allowed subject to any absorption "to the extent 
of any equivalent amount in actual rates of pay in excess of 
the relevant minimum rates award classification". We doubt 
that we could make a General Order of that nature in these 
proceedings because to do so would not give effect to the 
recent National Wage Decision, but give effect to something 
materially different. Although section 51(2) of the Act 
empowers the Commission to give effect to the National 
Wage Decision "in such manner and subject to such 
conditions as the Commission considers appropriate" there 
is a distinction between giving effect to the National Wage 
Decision conditionally and giving effect to something which 
contains materially different provisions (In Re: Coleman ex 
parte The Confederation of Western Australian Industry 
(Inc) (1992) 6 WAR 555). In this respect, the provisions of 
section 51(2) of the Act are to be contrasted with the 
provisions of section 146b of the Industrial Relations Act 
1972 (SA) which empowers the South Australian Industrial 
Relations Commission to give effect to a National Wage 
Decision "in whole or in part and with or without 
modification". 

Recent amendments to industrial relations laws in this 
State, and federally, suggest that the will of Parliament is 
that industrial relations should no longer be regulated by a 
centralised system of wage fixing, but be substantially 
deregulated, at least at the enterprise level (cf: sections 41 
and 41A of the Act and see: Div. 3A of Part VI of the 
Industrial Relations Act 1988 (Cth)). The current State 
Wage Fixing Principles, and to some extent those recently 
promulgated in the National Wage Case, still retain vestiges 
of centralised control and operate in a way which interferes 
with the capacity of those in the workplace to reach 
agreement in a way in which they consider best suits their 
needs. In those circumstances, one might well question the 
veracity of retaining the Wage Fixing Principles in any form 
other than to an extent necessary to prevent flow-ons 
through common rule and the adoption of anachronistic 
principles such as comparative wage justice. Furthermore, 
modern interpretations of section 51(2) of the Act give the 
Commission little or no scope to depart from the Principles 
without adopting the cumbersome special case procedure set 
out in the Principles (see: Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union 
(1993) 73 WA1G 1993; but cf: Amalgamated Metal Workers 
and Shipwrights Union v. State Energy Commission (1979) 
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59 WAIG 454; and Confederation of Western Australian 
Industry (Inc) v. The Federated Miscellaneous Workers 
Union of Australia, Hospital, Service & Miscellaneous, WA 
Branch (1989) 69 WAIG 3219). This adds inflexibility into 
the system which severely hinders the advancement of good 
industrial relations and is inconsistent with the modem 
approach to industrial relations of a case by case approach, 
and may well be inconsistent with the objects of the Act. In 
these circumstances we very much doubt the wisdom of 
making a General Order to give effect to the National Wage 
Decision, as distinct from a General Order which sets out 
guidelines for wage fixation, which aim to maintain 
economic stability, whilst recognising the need for flexibil- 
ity in wage determination on a case by case basis with an 
enterprise rather than industry focus. 

If, as we are inclined to do, we decline to make a General 
Order giving effect to the recent National Wage Case, 
ironically that course of action also has the potential to cause 
practical problems in the workplace. Employees under 
Federal awards would get increases in rates of pay which 
their counterparts in this State would not obtain. Further, the 
existing Principles, in particular the Enterprise Bargaining 
Principle, are now in part contrary to the Act and therefore 
something needs to be done to at least modernise those 
Principles. Moreover, it is obvious from the submissions of 
those who have appeared before the Commission on this 
occasion, that there is a high level of expectation in the 
community that the Commission will, or should, give effect 
to the recent National Wage Decision. On balance therefore, 
despite the grave reservations we have regarding the 
veracity of the Principles promulgated as a result of the 
recent National Wage Decision, we have reluctantly decided 
to make a General Order giving effect to the recent National 
Wage Decision. However, because of our reservations about 
the operation of the Principles and the continued mainte- 
nance of the concept of strict wage fixing principles, we 
propose to give effect to that decision on the condition that 
the General Order operates for a finite term, until 31 March 
next. We propose to further review the operation of the new 
Principles which result from the National Wage Decision 
towards the end of March next, at which time we would 
invite submissions from the bodies referred to in section 
50(10) of the Act and from the public at large. Unless there 
is some satisfactory answer to the apparent shortcomings in 
the Principles, we would not be prepared to extend the 
operation of the General Order beyond the initial period. 

We would propose that any adjustment in wage rates 
under the Arbitrated Safety Net Adjustment Principle be 
allowable with effect from the first pay period commencing 
on or after today's date. That is not to be taken as if there 
is an automatic right to an adjustment from that date. Rather, 
it is to be taken as an indication that subject to the provisions 
of section 39 of the Act, the Commission may, depending 
on the merits of each particular case, make an adjustment 
retrospective to that date. We have adopted this course, 
having regard to the fact that Federal awards make 
adjustments under the Arbitrated Safety Net Adjustment 
Principle available from 1 December and because there 
appears to be a general expectation that the same benefits 
will be available to employees under State awards soon 
thereafter. 

Appearances: Mr A.S. Caccamo and Ms L. Field on 
behalf of the Hon. Minister for Labour Relations. 

MrG. Bull and Ms N. Cusworth on behalf of the Chamber 
of Commerce and Industry of Western Australia. 

Mr R. Gifford on behalf of the Australian Mines and 
Metals Association Incorporated. 

Ms S. Jackson on behalf of the Trades and Labor Council 
of Western Australia. 

Mr J. Blackburn on behalf of the Silver Chain Nursing 
Association Inc., Australian Medical Enterprises Inc., Aged 
Care Australia (Inc.), Private Hospitals Association of WA 
(Inc), Anglican Homes Inc. and Homes of Peace (Inc.) 

Mr J.S.H. Flanigan (of Counsel) on behalf of Western 
Australian Farmers Federation. 

State Wage Principles December 1993 
STRUCTURAL EFFICIENCY 
Consistent with General Orders which issued pursuant to 

State Wage Cases in September, 1988 ([1988] 68 WAIG 
2412 at 2419), September, 1989 ([1989] 69 WAIG 2917 at 
2929) and June, 1991 ([1991] 71 WAIG 1723 at 1729), the 
Structural Efficiency Principle provides a framework 
through which it is intended that the parties to an award 
co-operate positively in a fundamental review of that award 
with a view to implementing measures to improve the 
efficiency of industry and provide employees with access to 
more varied, fulfilling and better paid jobs. The measures 
should include but not be limited to: 

• establishing skill-related career paths which pro- 
vide an incentive for employees to continue to 
participate in skill formation; 

• eliminating impediments to multi-skilling and 
broadening the range of tasks which an employee 
may be required to perform; 

• creating appropriate relativities between different 
categories of employees within the award and at 
enterprise level; 

• ensuring that working patterns and arrangements 
enhance flexibility and the efficiency of the 
industry; 

• including properly fixed minimum rates for 
classifications in awards relate appropriately to 
one another, with any amounts in excess of these 
properly fixed minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of respon- 
dents to awards; and 

• addressing any cases where award provisions 
discriminate against sections of the workforce. 

• examining both award and non-award matters to 
test whether work classifications and basic work 
patterns and arrangements are appropriate—the 
examination to include specific consideration 
of— 

(i) the contract of employment including the 
employment of casual, part-time, temporary, 
fixed term and seasonal employees, 

(ii) the arrangement of working hours, 
(iii) the scope and incidence of the award; 

• inserting facilitative provisions in relevant clauses 
of the award; 

• establishing a consultative mechanism and proce- 
dures appropriate to their size, structure and needs 
for consultation and negotiation on matters affect- 
ing their efficiency and productivity; 

• providing in awards, in order ensure increased 
efficiency and productivity at the enterprise level, 
while not limiting the rights of either an employer 
or union to arbitration, a process whereby consid- 
eration can be given to changes in award 
provisions; any agreement reached under this 
process would have to be formally ratified by the 
Commission and any disputed areas should be 
subject to conciliation and/or arbitration; and 

• providing in an award a provision to the effect that 
an employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

Structural efficiency exercises should incorporate all past 
work value considerations. 

ENTERPRISE AWARDS/SECTION 41A AGREE- 
MENTS 

A. A consent award may be varied to reflect an enterprise 
agreement between parties bound by an award, subject to the 
following: 

(a) the proposed award is consistent with the continu- 
ing implementation at enterprise level of the 
Structural Efficiency Principle (i.e. ensuring exist- 
ing structures are relevant to modern competitive 
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requirements of industry and are in the best 
interests of both employers and employees), 
including the consideration of a broad agenda; 

(b) any wage rates contained in the proposed award 
(apart from rates that might be approved on the 
basis of other Principles) which exceed the 
appropriate rates set in accordance with the 
Minimum Rates Adjustment Principle, or pre- 
scribed in an existing paid rate award, must be 
based on the actual implementation of efficiency 
measures designed to effect real gains in produc- 
tivity; 

(c) the agreement has been negotiated through a 
single bargaining unit in an enterprise or section 
of an enterprise. In the case of single bargaining 
unit in a section of an enterprise, the parties must 
demonstrate that the section is discrete: its being 
treated separately from other sections of the 
enterprise must not restrict the implementation of 
the Structural Efficiency Principle and enterprise 
bargaining in that establishment, or other sections 
of die enterprise; 

(d) where the proposed award will operate in conjunc- 
tion with another award or other awards, it details 
the wage increases involved for each classifica- 
tion; 

(e) where the proposed award is not to operate in 
conjunction with another award, then the award 
should specify the classification in the relevant 
minimum rates award on which the actual rate 
prescribed for the key classification in the new 
award is calculated. It should also contain a 
procedure for re-negotiation of the award at the 
expiry of its term; 

(f) the proposed award does not result in a reduction 
in ordinary time earnings, or departures from 
parental leave and termination change and redun- 
dancy standards, determined in test case proceed- 
ings and Commission standards of hours of work, 
annual leave with pay or long service leave with 
pay; 

(g) where parties to an enterprise agreement reached 
through negotiation with a single bargaining unit 
include employees within the Federal jurisdiction 
an agreement covering those employees is submit- 
ted for approval through the processes provided 
under that jurisdiction. 

B. Consistent with the provisions of the Act, the 
Commission will in relation to enterprise bargaining assist 
the parties to an industrial dispute in relation to any part of 
the dispute arising at an enterprise level. The Commission 
will initially do so by conciliation and, as a final resort, shall 
do so by arbitration. 

In any arbitration, the Commission will have particular 
regard to the need for continued implementation at 
enterprise level of the Structural Efficiency Principle and 
any wage increases awarded through arbitration (apart from 
increases that might be approved on the basis of other 
Principles) must be based on the actual implementation of 
efficiency increases designed to effect real gains in 
productivity. 

Any arbitrated award or award variation is to be 
consistent with the application of paragraphs (d), (e) and (f) 
of Part A of this Principle. 

C. The provisions of this Principle shall apply with such 
modification as are necessary to industrial agreements 
covered by Section 41A of the Act. 

MINIMUM RATES ADJUSTMENT 
Minimum rates adjustments for minimum rates awards in 

accordance with General Orders which issued pursuant to 
State Wage Cases in September, 1989 {op cit) and June, 
1991 (op cit) shall continue to be allowable and shall be in 
accordance with the following: 

(a) the appropriate adjustments in any award will be 
applied in no less than four instalments which will 

become payable at six monthly intervals provided 
in appropriate cases longer or shorter phasing-in 
arrangements may be approved or awarded and/or 
parties may agree that part of a supplementary 
payment should be based on service; 

(b) the second and subsequent instalments of these 
adjustments will not be automatic and an applica- 
tion to vary the relevant award will be necessary; 

(c) supplementary payments may be prescribed in the 
wages clauses of awards; 

(d) the award must contain a definition making it 
clear that a supplementary payment represents, in 
effect, a payment in lieu of equivalent overaward 
payments; 

(e) where the existing minimum classification rate in 
an award exceeds the minimum rate for that 
classification assessed in accordance with this 
Decision, the excess amount is to be prescribed in 
an separate clause: that amount will not be subject 
to adjustment; 

(f) acceptance of absorption of these adjustments to 
the extent of equivalent overaward payments is a 
prerequisite to their being applied in any award. 

ARBITRATED SAFETY NET ADJUSTMENT 
In accordance with these Principles set down pursuant to 

the General Order under Section 51 of the Act an increase 
in the minimum award rates safety net (minimum classifica- 
tion rate and supplementary payment) established as a 
consequence of the implementation of the September, 1989 
State Wage Decision (op cit) may be made. That adjustment 
shall be applied to the supplementary payment element of 
that safety net. Consistent with the basis of the safety net 
rate of pay and the Minimum Rates Adjustment process 
acceptance of absorption of that adjustment to the extent of 
any equivalent amount in rates of pay—whether overaward,, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payment) 
prescribed in accordance with the September, 1989 State 
Wage Decision, is a prerequisite to it being applied in any 
award. 
Provided that any excess amount prescribed in an award as 
a result of the implementation of the Minimum Rates 
Adjustment determined in accordance with the September, 
1989 State Wage Decision will not be taken into account in 
the absorption of the adjustment available under this 
Principle. 

SPECIAL CASES 
Except for the flow-on of test case provisions, any claim 

for increases in wages and salaries or changes in conditions 
in awards, other than those allowed elsewhere in the 
Principles, will be processed as a Special Case. 

It will then be a matter for the Chief Commissioner to 
decide whether it should be dealt with by a Commission in 
Court Session or a Commissioner sitting alone. 

ALLOWANCES 
1. Existing allowances 

(a) Existing allowances which constitute a reimburse- 
ment of expenses incurred may be adjusted from 
time to time where appropriate to reflect the 
relevant change in the level of such expenses. 

(b) Existing allowances which relate to work or 
conditions which have not changed may be 
adjusted from time to time to reflect State Wage 
Case Decisions, except where a flat money 
amount has been awarded, provided that shift 
allowances expressed in awards as money 
amounts may be adjusted for flat money amount 
State Wage Case Decision increases. 

(c) Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance with 
the relevant provisions of the Work Value 
Changes Principle. 
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2. New allowances 
(a) New allowances to compensate for the reimburse- 

ment of expenses incurred may be awarded where 
appropriate having regard to such expenses. 

(b) No other new allowances shall be created unless 
changes in work have occurred or new work or 
conditions have arisen: where changes have 
occurred or new work and conditions have arisen, 
the question of a new allowance, if any, shall be 
determined in accordance with the relevant Princi- 
ple. 

The relevant Principle in this context may be 
work value changes or First Awards and Exten- 
sions to Existing Awards Principle. 

3. Service increments 
(a) Existing service increments may be adjusted to 

reflect a percentage State Wage Case Decision 
increase. 

(b) New service increments may only be allowed to 
compensate for changes in the work and/or 
conditions and will be determined in accordance 
with the relevant provisions of the Work Value 
Changes Principle. 

SUPERANNUATION 
(a) Agreements may be certified or consent awards 

made providing for employer contributions to 
approved superannuation schemes for employees 
covered by such agreements or consent awards 
provided those agreements or consent awards: 

(i) operate from a date determined or approved 
by the Commission; and 

(ii) do not involve the equivalent of a wage 
increase in excess of three per cent of 
ordinary time earnings of employees. 

(b) Where, following a claim for employer contribu- 
tions to approved superannuation schemes for 
employees, the parties are unable to negotiate an 
agreement consistent with this Principle, and 
conciliation proceedings before the Commission 
have also failed to achieve such an agreement, the 
Commission shall, subject to the provisions of the 
Act, arbitrate on that claim. 

(c) The Commission will not grant retrospective 
operation for any matters determined in accor- 
dance with this Principle. 

(d) For the purposes of this Principle, approved 
superannuation scheme means a scheme approved 
in accordance with the Commonwealth Opera- 
tional Standards for Occupational Superannuation 
Funds. 

WORK VALUE CHANGES 
(a) Changes in work value may arise from changes in 

the nature of the work, skill and responsibility 
required or the conditions under which work is 
performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test 
for an alteration in wage rates is that the change 
in the nature of the work should constitute such 
a significant net addition to work requirements as 
to warrant the creation of a new classification or 
upgrading to a higher classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and 
the altered rates may be applied only to employees 
whose work has changed in accordance with this 
Principle. 

(b) Where new or changed work justifying a higher 
rate is performed only from time to time by 
persons covered by a particular classification or 
where it is performed only by some of the persons 
covered by the classification, such new or changed 
work should be compensated by a special allow- 
ance which is payable only when the new or 
changed work is performed by a particular 

employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes in an 
award should be measured is, unless extraordinary 
circumstances can be demonstrated in Special 
Case proceedings, the date of operation of the 
second structural efficiency adjustment allowable 
under the September 1989 State Wage Case 
Decision. 

(d) Care should be exercised to ensure that changes 
which were or should have been taken into 
account in any previous work value adjustments 
or in a structural efficiency exercise are not 
included in any work evaluation under this 
Principle. 

(e) Where a significant net alteration to work value 
has been established in accordance with this 
Principle, an assessment will have to be made as 
to how that alteration should be measured in 
money terms. Such assessment should normally 
be based on the previous work requirements, the 
wage previously fixed for the work and the nature 
and extent of the change in work. However, the 
Commission will also take account of the relativ- 
ities and the integrity of the internal award 
classification structures and the external classifi- 
cations to which that structure is related. 

(f) The expression "the conditions under which the 
work is performed" relates to the environment in 
which the work is done. 

(g) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(h) Any changes in the nature of the work, skill and 
responsibility required or the conditions under 
which the work is performed, taken into account 
in assessing an increase under any other Principle, 
shall not be taken into account in any claim under 
this Principle. 

PAID RATES AWARDS 
(a) Subject to Special Cases, the Commission will not 

make a new paid rates award. 
(b) Where a new paid rates award is made, that award 

shall specify the classification prescribed in the 
relevant minimum rates award on which the actual 
rate prescribed for the key classification in the 
paid rates award is calculated. 

(c) Commitments will be required from all parties to 
paid rates awards to the effect that the integrity of 
those awards will be preserved. 

(d) The Commission on each occasion an application 
is before it for the variation of a paid rates award, 
will inquire whether the integrity of the award has 
been preserved. 

(e) The Commission may convert into a minimum 
rates award a paid rates award which fails to 
maintain itself as a true paid rates award. The 
conversion of such a lapsed paid rates award into 
a minimum rates award will involve the valuation 
of the classifications in it by comparison with 
similar classifications in other minimum rates 
awards. 

NOTE: The integrity of a paid rates award is not affected 
by the outcome of enterprise bargaining exercises registered 
approved in accordance with the provisions of Section 41 
of the Act. 

FIRST AWARDS AND EXTENSIONS TO EXISTING 
AWARDS 

(a) In the making of a first award, the long established 
principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 



(c) In awards regulating the employment of employ- 
ees previously covered by a Federal award or 
determination, existing Federal award rates and 
conditions prima facie will be the proper award 
rates and conditions. 

(d) Where a first award which is a minimum rates 
award is made it shall contain a minimum rate for 
each classification of employee covered by it. The 
total minimum rate determined for each classifica- 
tion will be expressed as a minimum classification 
rate and a supplementary payment which bear a 
proper relationship to die rates for relevant 
classifications in other minimum rates awards. 
Where an existing Federal award rate exceeds the 
amount appropriate to a proper relationship, the 
excess is to be prescribed in a separate clause. 
That excess amount will not be subject to 
adjustment. 

(e) Where a new paid rates award is made, that award 
shall specify the classification prescribed in the 
relevant minimum rates award on which the actual 
rate prescribed for the key classification in the 
paid rates award is calculated. 

STANDARD HOURS 
In approving any application to reduce standard hours to 

38 per week, the Commission should satisfy itself that the 
cost impact is minimised. Claims for reduction in standard 
weekly hours below 38 will not be allowed. 

ECONOMIC INCAPACITY 
Any respondent or group of respondents to an award may 

apply to reduce and/or postpone the application of any 
increase in labour costs determined under the Principles on 
the ground of very serious or extreme economic adversity. 
The merit of such application shall be determined in the light 
of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested. 

When an application is made pursuant to this Principle it 
will be a matter for the Chief Commissioner to decide 
whether it should be dealt with by a Commission in Court 
Session or by a Commissioner sitting alone. 

STATEMENT 

No. 1457 of 1993—December, 1993 State Wage Case 
On 25 October 1993, the Australian Industrial Relations 

Commission published its Reasons for Decision following 
a review of the Federal Wage Fixing Principles and as a 
consequence promulgated a new set of Wage Fixing 
Principles. 

Although all of those who appeared before the Commis- 
sion were universally critical of various aspects of the 
Decision and the Principles there was no suggestion to the 
Western Australian Industrial Relations Commission that it 
should not give effect to the National Wage Decision. 

The underlying theme of the Wage Fixing Principles is 
to encourage, if not limit, regulation of industrial relations 
to enterprise specific collective bargaining rather than 
industry wide arbitration and to confine general wage 
increases to lower paid workers. 

Although we endorse that concept and unreservedly 
acknowledge the need to limit general wage adjustments in 
a way which does not upset the delicate state of the National 
and State economies, having regard to the deficiencies in the 
Principles outlined by the bodies who have appeared before 
us on this occasion, and in light of our own experience with 
the existing State Wage Fixing Principles, we very much 
doubt whether the new Principles, which form the basis of 
the recent National Wage Decision, will achieve what they 
aim to achieve. 

Plainly, there are inconsistencies arising out of the 
National Wage Decision and the Principles, most notable is 
the fact that a general wage rise of $8.00 per week is not 
confined to lower paid workers. 

The Principles provide for an increase of $8.00 per week 
for anyone who is covered by an award or industrial 
agreement which is the subject of the minimum rate 
adjustment. On this basis employees on award rates of more 
than $880.00 per week would be entitled to the $8.00 
adjustment. 

On the other hand employees covered by paid rates 
awards and receiving a wage rate of $325.00 per week may 
not receive the $8.00. 

There was much debate in the course of these proceedings 
as to what constituted an overaward payment for the purpose 
of absorption of the $8.00 per week. 

The force and effect of the Enterprise Award Principle has 
questionable relevance in proceedings under the State 
legislation in particular Section 41(A). 

The law now allows parties to an enterprise specific 
industrial agreement to include almost anything in that 
agreement irrespective of the terms of the Principles. There 
is for example no limit on the magnitude of any wage 
increase. On the other hand if the same parties wanted to 
amend their award which is enterprise specific there are 
constraints imposed by the Principles. 

Recent amendments to industrial relations laws in this 
State, and federally, suggest that the will of Parliament is 
that industrial relations should no longer be regulated by a 
centralised system of wage fixing, but be substantially 
deregulated, at least at the enterprise level. The current State 
Wage Fixing Principles, and to some extent those recently 
promulgated in the National Wage Case, still retain vestiges 
of centralised control and operate in a way which interferes 
with the capacity of those in the workplace to reach 
agreement in a way in which they consider best suits their 
needs. 

This adds inflexibility into the system which severely 
hinders the advancement of good industrial relations and is 
inconsistent with the modem approach to industrial relations 
of a case by case approach. 

If, as we are inclined to do, we decline to make a General 
Order giving effect to the recent National Wage Case, 
ironically that course of action also has the potential to cause 
practical problems in the workplace. Employees under 
Federal awards would get increases in rates of pay which 
their counterparts in this State would not obtain. Further, the 
existing Principles, in particular the Enterprise Bargaining 
Principle, are now in part contrary to the Act and therefore 
something needs to be done to at least modernise those 
Principles. Moreover, it is obvious from the submissions of 
those who have appeared before the Commission on this 
occasion, that there is a high level of expectation in the 
community that the Commission will, or should, give effect 
to the recent National Wage Decision. On balance therefore, 
despite the grave reservations we have regarding the 
veracity of the Principles promulgated as a result of the 
recent National Wage Decision, we have reluctantly decided 
to make a General Order giving effect to the recent National 
Wage Decision. However, because of our reservations about 
the operation of the Principles and the continued mainte- 
nance of the concept of strict wage fixing principles, we 
propose to give effect to that decision on the condition that 
the General Order operates for a finite term, until 31 March 
next. We propose to further review the operation of the new 
Principles which result from the National Wage Decision 
towards the end of March next, at which time we would 
invite submissions from the bodies referred to in section 
50(10) of the Act and from the public at large. Unless there 
is some satisfactory answer to the apparent shortcomings in 
the Principles, we would not be prepared to extend the 
operation of the General Order beyond the initial period. 

We would propose that any adjustment in wage rates 
under the Arbitrated Safety Net Adjustment Principle be 
allowable with effect from the first pay period commencing 
on or after today's date. 

Appearances: Mr H. Dixon (Of Counsel) with Mr G.E. 
Bull on behalf of the Chambers of Commerce and Industry. 

Mr R. Cock (Of Counsel) with Mr A.S. Caccamo on 
behalf of the Minister for Labour Relations. 
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Mr R.H. Gifford on behalf of the Australian Mines and 
Metals Association. 

Ms S.M. Jackson on behalf of the Trades and Labor 
Council of Western Australia. 

Mr J. Blackburn on behalf of the Silver Chain Nursing 
Association Inc., Australian Medical Enterprises Inc., Aged 
Care Australia (Inc.), Private Hospitals Association of WA 
(Inc), Anglican Homes Inc. and Homes of Peace (Inc.). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. As Amended 

ON THE COMMISSION'S OWN MOTION 
Consideration of a National Wage Decision 

pursuant to s.51(2) of the Industrial 
Relations Act 1979 as amended. 

No. 1457 of 1993. 
COMMISSION IN COURT SESSION. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALL!WELL. 

COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

25 January 1994. 
Supplementary. 

Reasons for Decision. 
CHIEF COMMISSIONER: These are the unanimous views 
of the Commission in Court Session. 

On 24th December, 1993 the Commission issued Minutes 
of a Proposed Order to give effect to its Decision in the State 
Wage Case which concluded on 21st December, 1993. 
Subject to the Industrial Relations Act, the "Arbitrated 
Safety Net Adjustment" of up to $8.00 per week is to be 
available from the first pay period commencing on or after 
24th December, 1993. 

No advice was forthcoming from the parties as to the 
terms of the Proposed Order until 10 January, 1994 when 
Commission inquired as to their respective positions. 

At that time the Minister's representative informed the 
Commission that no instructions had been given to him on 
the matter. 

On 11th January, 1994 the Chamber of Commerce and 
Industry of Western Australia ("the Chamber") confirmed 
that it required to speak to the Minutes. There was a response 
on behalf of the Minister for Labour Relations ("the 
Minister") on 12th January, 1994; however, formal advice 
was not received by the Commission from the Minister's 
representative until 19th January, 1994 after details of the 
Minister's instructions were received. 

In speaking to the Minutes of the Proposed Order on 25th 
January, 1994, the Minister, the Chamber and the represen- 
tative of bodies engaged in the private health care industry 
raised the issue of the inclusion of a termination provision 
for the operation of the State Wage Principles. We accept 
the force of this argument and the Order which now issues 
reflects the position put to us. However, we reiterate the 
intentions expressed in our Reasons for Decision dated 24th 
December, 1993 that the operation of the Principles to which 
effect is given will be reviewed in March, 1994. 

The Chamber with support from the private health 
industry questioned the operative date of 24th December, 
1993 of the General Order and provisions whereby 
retrospectivity could be considered for wage adjustments 
pursuant to the Arbitrated Safety Net Adjustment Principle. 
We have considered these matters and consistent with what 
we noted in our Reasons for Decision on 24th December, 
1993 with respect to the availability of adjustments under 
federal awards pursuant to the Wage Fixing Principles and 
pursuant to Section 51(2) of the Act, as a condition under 
which effect is given to the National Wage Decision we 

maintain the position that wage adjustments of up to $8.00 
per week under the Arbitrated Safety Net Adjustment 
Principle will be available with effect from the first pay 
period commencing on or after 24th December, 1993. We 
consider this to be the most equitable and practical way in 
which to give effect to the National Wage Decision. 
However, again we emphasise that this not to be taken as 
an automatic right to an adjustment from that date. That will 
depend upon the merits of each particular case in accordance 
with Section 39 of the Act. 

We give effect to this Decision in the terms of the General 
Order which follows. 

Appearances: Mr H. Dixon (Of Counsel) with Mr G.E. 
Bull on behalf of the Chambers of Commerce and Industry. 

Mr R. Cock (Of Counsel) with Mr A.S. Caccamo on 
behalf of the Minister for Labour Relations. 

Mr R.H. Gifford on behalf of the Australian Mines and 
Metals Association. 

Ms S.M. Jackson on behalf of the Trades and Labor 
Council of Western Australia. 

Mr J. Blackburn on behalf of the Silver Chain Nursing 
Association Inc., Australian Medical Enteiprises Inc., Aged 
Care Australia (Inc.). Private Hospitals Association of WA 
(Inc), Anglican Homes Inc. and Homes of Peace (Inc.). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. As Amended 

ON THE COMMISSION'S OWN MOTION 

Consideration of a National Wage Decision 
pursuant to s.51 (2) of the Industrial 

Relations Act 1979 as amended. 
No. 1457 of 1993. 

COMMISSION IN COURT SESSION. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

25 January 1994. 
General Order. 

HAVING heard Mr A.S. Caccamo on behalf of the Hon. 
Minister for Labour Relations and later Mr R. Cock (Of 
Counsel); Mr G.E. Bull and Ms N. Cusworth and later Mr 
H. Dixon (Of Counsel) on behalf of the Chamber of 
Commerce and Industry of Western Australia; Mr R.H. 
Gifford on behalf of the Australian Mines and Metals 
Association Incorporated; Ms S.M. Jackson on behalf of the 
Trades and Labor Council of Western Australia; Mr J. 
Blackburn on behalf of Silver Chain Nursing Association 
Inc., Australian Medical Enterprises Inc., Aged Care 
Australia (Inc.), Private Hospitals Association of WA (Inc), 
Anglican Homes Inc. and Homes of Peace (Inc.) and Mr 
J.S.H. Flanigan (of Counsel) on behalf of Western Austra- 
lian Farmers Federation pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 as amended 
hereby orders— 

1. That the General Order which issued in Matter No. 
1752 of 1991 on 31 January, 1992 ([1992] 72 
WAIG 209) is hereby cancelled with effect on and 
from the 24th day of December, 1993. 

2. That on and from the 24th day of December, 1993 
the clause titled "State Wage Principles" inserted 
in all awards and industrial agreements of this 
Commission be deleted. 

3. SUBJECT to Section 51 (2a) of the Act that the 
following clause—"State Wage Principles De- 
cember 1993"—be inserted in all awards and 
industrial agreements of this Commission. 



State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

By the Commission in Court Session, 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 6 of 1993. 
In the matter of an appeal numbered 6 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 532 

of 1992 dated 9 March 1993. 

Between 
David John Coates the Receiver and Manager of VAPAC 

LTD 
Appellant 

and 
George Everard Melville 

Respondent. 
BEFORE: 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE ROWLAND. 
MR JUSTICE FRANKLYN. 

2 September 1993. 
Order. 

HAVING heard Mr M.J. Hawkins (of Counsel) for the 
Appellant and Mr A.F. Mizen (of Counsel) for the 
Respondent, THE COURT DOTH HEREBY ORDER That 
the appeal be allowed, and the orders of the Full Bench and 
Commission at first instance be quashed. 

(Sgd.) J.G. CARRIGG, 
[L.S.] Clerk of the Court. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 12 of 1993 

In the matter of an appeal numbered 12 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1197 

of 1992 dated 28 April 1993. 
Between 

Stewart Butchering Co Pty Ltd 
Appellant 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
Respondent. 
BEFORE: 

MR JUSTICE FRANKLYN (A/PRESIDENT). 
MR JUSTICE ANDERSON. 

MR JUSTICE OWEN. 
1 November 1993. 

Order. 
HAVING heard Mr G.S. Gishubl (of Counsel) for the 
Appellant and there being no appearance by the Respondent, 
the Court doth hereby order that the Appeal be discontinued 
by leave on the Appellants application. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 13 of 1993 
In the matter of an appeal numbered 13 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1016 

of 1992 dated 4 May 1993. 

Between 
Sally Lorraine Peters 

Appellant 
and 

Penrhos College 
Respondent 
BEFORE: 

MR JUSTICE FRANKLYN (A/DEPUTY PRESIDENT). 
MR JUSTICE ANDERSON. 

MR JUSTICE OWEN. 
1 November 1993. 

Order. 
HAVING heard Ms S.L. Peters on her own behalf and Mr 
S. Kenner (of Counsel) on behalf of the Respondent, the 
Court doth hereby order that the Appeal be dismissed. 

(Sgd.) J.G. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alma D Candelaria 

(Appellant) 
and 

Avel Pty Ltd (Timezone) 
(Respondent) 

No. 1409 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

4 February 1994. 
Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission 
at first instance, constituted by a single Commissioner, made 
on 6 October 1993, whereby the Commission ordered that 
the application made by Alma D Candelaria (hereinafter 
referred to as "Mrs Candelaria") be dismissed. The appeal 
is properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

Mrs Candelaria had made application under s.29 of the 
Act alleging that she had been unfairly dismissed by Avel 
Pty Ltd (Timezone) (hereinafter referred to as "Ti- 
mezone"), who was her employer, and seeking reinstate- 
ment in her position. 

The application was opposed by Timezone, which filed 
an notice of answer and counter proposal to the application. 
We now reproduce paragraph viii) of the schedule to the 
answer (see page 29 of the appeal book (hereinafter referred 
to as "AB")):— 

"During the last week of January 1993, the 
respondent installed a hidden security camera at the 
790 Hay Street Centre to overview staff performance 
at the store during the course of a week. 

The video recording of operations on Saturday 
30 January 1993 shows: 

1) The applicant smoking behind the counter 
during operating hours whilst the applicant 
was on duty; and 

2) An unauthorised person behind the counter 
in the presence of the applicant during 
operating hours whilst the applicant was on 
duty. 

Smoking in Timezone Centres is strictly prohibited, 
as outlined in the Timezone Employees Manual, and 
unauthorised persons arc not allowed behind the 
counter, as outlined in the Memorandum to the 
applicant dated 21 December 1992. Both of these 
policies are generally well known to all Timezone 
employees." 

Timezone, at all material times, conducted premises, 
known as stores, where persons came to play various 
electronic games. 

There was evidence from Mr Jurgen Lutter, Mr Mark 
Bebb, Mrs Alma D Candelaria, Mr Alexander David 
Norman, an employee of Timezone, Mr Adam John Pride, 
a former employee of Timezone, Mr Warren Glen Dodd, a 
former employee, and Mr Beren Clarke, an employee of 
Timezone. 

Mrs Candelaria had been first engaged in 1990 as a 
Manager of one store until she was dismissed on 
17 February 1993, and, in fact, she was reinstated by order 
of the Commission after the hearing and determination of 
an application by her alleging an unfair dismissal and 

seeking reinstatement. She was then reinstated, and the 
terms of her contract upon reinstatement were set out in a 
letter dated 3 July 1992 signed by the State Manager, Mr 
Mark Bebb, and addressed to Mrs Candelaria (exhibit L, 
page 37 (AB)). Further, upon her reinstatement, she was 
given a course of instruction as to her functions and 
responsibilities. 

On 17 February 1993, Mr Bebb, accompanied by 
Timezone's Area Manager, Mr Jurgen Lutter, dismissed Mrs 
Candelaria from her employment after questioning her about 
certain matters, and she was paid one week's pay in lieu of 
notice together with holiday pay. 

It was not in dispute that her contract of employment and 
other contracts include what is set out in the Employees' 
Manual (exhibit 3) as added to or varied by a document titled 
"The Contract and Terms of Employment" dated 23 May 
1991 (exhibit 5). 

The Employees' Manual, a relevant page of which is 
produced at page 32 (AB), advises that Timezone operates 
under a national Code of Ethics and forbids food or drink, 
and alcohol or drugs on its premises. It also indicates that 
there will be no loitering, no trouble makers, no gambling, 
no bicycles left on the footpath, and no school children 
during school hours. The Employees' Manual also contains 
the following:— 

"Under certain circumstances, employees who arc 
not suitable for continued employment with our 
company, will be terminated. However, where possi- 
ble, disciplinary action will occur, which involves: 

First warning—oral 
Second warning—written 
Third warning—written" 

It then indicates that all warnings will be recorded in 
writing on the personal file of an employee, and three 
warnings within 12 months for the same offence will 
demand instant dismissal. 

It also indicates that this disciplinary procedure will be 
followed unless one of the following occurs:— 

"1. Code of Ethics not personally followed. 
2. Physical abuse or sexual harassment of customer 

or another employee. 
3. Failure to arrive at work, without prior notice. 
4. Theft of cash or company property. 
5. Gross misconduct." 

If any of those events occur, it is provided that the 
Manager reserves the right to "enact" instant dismissal. 

At first, upon her reinstatement, Mrs Candelaria was 
employed at the Fremantle store as a Manager. Another 
Manager working a different shift was Mr Warren Dodd, 
who also gave evidence. 

It was reported by MSS (the security service responsible 
for the premises) that the alarm at Fremantle had not been 
set at close of business on Tbesday, 9 June 1992, something 
which Mrs Candelaria said in evidence she had done. 
Exhibit B isa memorandum of 11 June 1992 which Mr Bebb 
sent to Mrs Candelaria (see page 33 (AB)) asking why the 
alarm had not been set. Mrs Candelaria replied by letter 
dated 16 June 1992 (exhibit G) explaining that she had set 
the alarm and that it had made an appropriate noise 
indicating that it had been set. She also said in that letter that 
she was unable to offer any further explanation. In evidence, 
she said that sometimes insects set the alarm off and that it 
was necessary to spray Baygon into the system to prevent 
this. 

Another problem at the Fremantle Timezone premises 
which arose revolved around a fight which occurred outside 
the premises. That involved Mr Beren Clarke, an Attendant 
at the Fremantle store, the complaint being that it was Mrs 
Candelaria's duty to report in writing in relation to such an 
incident. She did not do so. Her own evidence was that she 
had asked Mr Clarke to do so because she was not aware 
precisely what had happened. Mr Clarke, in evidence, 
denied that she had asked him to do that. He merely left a 
note for Mr Dodd saying that he would be absent the next 
day because of the fight. Mr Dodd went through the events 
of his own initiative with Mr Clarke and produced a report. 



However, Mr Clarke denied that he had been asked to make 
any report about the matter by Mrs Candelaria, and the 
evidence from Mr Dodd, Mrs Candelaria, and others was 
that it was the duty of the Manager to make such a report. 
That was also the evidence of Mr Bebb and Mr Lutter. 

Later, Mr Bebb visited the Fremantle store on 13 July 
1992. He raised a number of matters, which he found were 
problematical, in a memorandum (exhibit C) dated 15 July 
1992. That was forwarded to Mrs Candelaria as Assistant 
Manager with a copy to Mr Dodd as Manager. These alleged 
as follows:— 

(1) Mr Bebb arrived at the Fremantle store at 4.45 pm 
on 13 July 1992 and found a father and his two 
daughters having problems with one of the 
basketball machines, and, although there were two 
casuals on the floor, this man was not being given 
service. The machine was, in fact, faulty so Mr 
Bebb turned it off. 

(2) Next, the same customer's other daughter had 
problems with the Coco the Clown machine next 
to the basketballs, and that had nine coins jammed 
hard into the coin mechanism. This suggested that 
it must have been inoperative for at least a few 
hours. What he alleged was that the machines 
were not being supervised constantly, something 
denied by Mrs Candelaria. 

(3) The entrance area into Timezone was in need of 
vacuuming which was the Manager's responsibil- 
ity, and, in addition, he had to advise the casuals 
that the outside entrance desperately needed 
cleaning, there being a large amount of rubbish 
outside the display window. 

(4) Further, the major neon sign above the premises 
was not operative, and he alleged that Mrs 
Candelaria confirmed to him that she had no 
knowledge of this nor how to operate the neon. 
She had not checked, in addition he alleged, to see 
if it was working. 

Mrs Candelaria replied in a letter (exhibit H) dated 
14 August 1992 where she wrote as follows:— 

(1) She had instructed Mr Clarke to write a note to Mr 
Dodd explaining the full details of the fight 
because she knew he would be able to explain the 
situation better than she. 

(2) She did not accept that any of the warnings to her 
were justified. 

(3) As to the basketball machine, she told one of her 
casuals to quickly have a look at it, things were 
extremely busy, and the machine had broken down 
due to faulty wiring which her casual, Dairy 1, 
explained. (He was later dismissed by Mr Bebb). 

(4) As to the neon sign, she said neither Mr Simpson 
or Mr Dodd taught her how to operate it. 

(5) As to cleanliness, she made the point that the 
centre was always clean, but during the school 
holidays it is fully packed with customers and it 
is not possible for it to look spick and span at all 
times. 

It is fair to say that shortly after she was reinstated, Mrs 
Candelaria had spoken to Mr Bebb about some suggestion 
that she might have been set up ((ie) placed in a position 
which facilitated her dismissal). 

Her evidence, however, in relation to her explanations 
followed the line of the letter which she had written to Mr 
Bebb. 

In any event, because of these events, Mr Bebb was of 
opinion that she should be moved to another store where she 
would have less responsibility. She was, accordingly, moved 
to the store near the Hoyts Theatre and given less hours of 
work. 

On 21 December 1992, Mrs Candelaria was given a 
memorandum which related to shop security which was 
exhibit F (page 35 (AB)). It came from Mr Lutter and 
referred to a visit to the Hoyts centre on Wednesday, 
16 December 1992 at 2.00 pm where she had a visitor behind 

the counter. The memorandum related to this and also said 
as follows:— 

"As you are well aware of the stringent Timezone 
security measures, it is under no circumstances 
acceptable having a visitor behind the counter during 
operating hours. 

To avoid any future confrontations I urge you not to 
let any visitors behind the counter and follow our 
security guidelines as outlined to you on previous 
occasions." 

A letter (exhibit J, page 36 (AB)), in reply, written by Mrs 
Candelaria, is dated 28 December 1992 and points out that 
the visitor was a former staff member of Timezone, that the 
counter had no security door, and asking for one to be 
installed, together with a "No Visitors Allowed at this 
Point" sign. She also said:— 

"I am aware that this rule is frequently breached by 
other Managers and are sure that you will bring this to 
their attention as well. I have already advised you of 
which Managers are involved." 

Mrs Candelaria's evidence, which was not disputed, was 
that the lady behind the counter on this occasion had been 
employed two years before by Timezone, but was not 
employed by them at the time when Mrs Candelaria had 
permitted her behind the counter. 

As exhibit 1 (page 31 (AB)) reveals, the covert 
surveillance operation commenced on 27 January 1993 at 
the store at 792 Hay Street, Perth, which was maintained for 
a period of seven days to 2100 hours on 3 February 1993. 
The covert surveillance operation was conducted by using 
a video camera and tape which recorded what occurred in 
the shop. What it recorded, according to the evidence, 
although it was not put before us, was that on 30 January 
1993 a person, who was not a member of staff, was allowed 
behind the counter by Mrs Candelaria. That person was her 
nephew whom she said, in evidence, had assisted her at first 
during a super session and he had also gone to get her her 
food. In addition, she ate her food in the shop and was twice 
smoking in the shop. On the first occasion, she said that it 
was during her break. Of course, this surveillance occurred 
without Mrs Candelaria's knowledge. After the week's 
surveillance ceased, the video was watched by Mr Lutter, 
but he did nothing about the matter because he was 
instructed not to do anything until Mr Bebb returned from 
overseas where he was while these events were occurring. 

On 17 February 1993, Mr Bebb (having viewed the video) 
and Mr Lutter interviewed Mrs Candelaria and said, without 
identifying the evidence, that they had strong evidence that 
she had had an unauthorised person behind the counter 
during store hours, and that she had been smoking in the 
store whilst on duty on two occasions. According to the 
evidence of Mr Bebb and Mr Lutter, she denied that she had 
been smoking and denied that she had had an unauthorised 
person behind the counter until they put these questions to 
her again when she did say that she had been smoking. She 
also said that she had had a casual behind the counter. It was 
then ascertained that the casual was, in fact, not a casual 
employee at that premises, but was her nephew who was, 
in fact, a member of staff at another store. It was the 
evidence of Mr Lutter, however, that he spoke subsequently 
to this gentleman and said he had not been at the store during 
the period. In the end they dismissed Mrs Candelaria for 
failing to comply with directions not to smoke in the store 
during open hours, and having an unauthorised person 
behind the counter (we paraphrase). 

The notice of answer and counter proposal (see pages 
27-29 (AB)) alleges that Mrs Candelaria had, according to 
the video recording of operations on Saturday, 30 January 
1993, smoked behind the counter during operating hours 
whilst she was on duty, and that there was an unauthorised 
person behind the counter in the presence of Mrs Candelaria 
during operating hours whilst she was on duty. 

The evidence of Mr Bebb and Mr Lutter was quite clear 
that it was forbidden to have an unauthorised person behind 
the counter. The reason for this was that the Manager was 
responsible for moneys, and moneys were collected and kept 
behind the counter. There was evidence from other 
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employees and former employees, such as Mr Pride who 
gave evidence, and Mr Dodd, that members of staff did 
come behind the counter sometimes on their days off if they 
had to attend to something. In this case, of course, Mrs 
Candelaria's nephew was not a member of staff at that store. 

As to the smoking, in evidence, Mrs Candelaria admitted 
that she was smoking, but said that on the first occasion it 
was during her break. Mr Bebb and Mr Lutter spoke of a 
prohibition upon smoking in the shop. Nonetheless, there 
was other evidence that persons were expected to go outside 
if they were smoking (see, for example, Mr Clarke's and Mr 
Norman's evidence). 

There was substantial other evidence that on collection 
days when moneys apparently were collected and counted 
persons smoked inside the premises, but that was not whilst 
the shop was open to the public, as we understand it. In any 
event, there was no suggestion that this day was a collection 
day, but a day when the shop was open in the normal 
manner. Even on the evidence of Mr Norman, a technician, 
one was not permitted to smoke in the shop. Mr Pride's 
evidence was "You can't smoke while you are working". 

As to the question of eating, about which some complaint 
was made, there was a great deal of evidence that persons 
did eat in the shops discreetly, and that this was permitted 
where there was no facility on the premises, such as a 
luncheon room, for employees to eat their meals in. 

The Commission at first instance made the following 
findings which we now summarise:— 

(1) That although Mrs Candelaria may have thought 
smoking was tolerated when the centre was 
closed, the Commission was satisfied from her 
responses that she knew that such was not the case 
at times when customers may be present, and that 
is why she sought to conceal that she was 
smoking, by sitting on the floor, and by activating 
an electric fan to disperse the smoke. 

(2) She did not comply with the known rule regarding 
the exclusion of visitors about which she had been 
reminded of, and warned for breaching, in 
December 1992. 

(3) Mr Clarke's uncontroverted evidence was that he 
did not act on instruction from Mrs Candelaria, 
nor did he acknowledge he would do so in relation 
to the question of any recording of the fight 
incident referred to above. 

(4) Mrs Candelaria accepted that it was her responsi- 
bility to ensure that the fight incident was recorded 
in the diary, and the fault revealed to the 
Commission was that she did not ensure that this 
was done and she was prepared to assume that 
such was the case when questioned by Mr Bebb. 
To that extent she failed to properly manage. 

(5) As to the question of the machines, the Commis- 
sion preferred the evidence of Mr Bebb that the 
machines had not been supervised or attended to 
for some period of time. 

(6) Further, there was no denial that Mr Bebb had 
correctly assessed there was a need for cleaning 
and the removal of rubbish, and the Commission 
was satisfied from the evidence that, at the time 
of day Mr Bebb visited the centre, the number of 
customers was not so great as to have occupied 
Mrs Candelaria and her staff to the extent that they 
had no opportunity to perform the duties which Mr 
Bebb complained were not done. 

(7) Thus, at that time, it was reasonable for him to 
conclude that Mrs Candelaria had failed to 
adequately manage the centre on that day and had 
not maintained the service and image important to 
Timezone. 

(8) The Commission concluded that it was made 
probable that on the night of 9 June 1992, Mrs 
Candelaria set about arming the alarm but she 
failed to ensure that she achieved the required 

result, and it was therefore reasonable for Mr Bebb 
to reach that same conclusion and to warn her as 
he did. 

(9) Mr Bebb's memos to Mrs Candelaria reveal, and 
his testimony to the Commission was, that he had 
become dissatisfied with her performance because 
on several occasions she had not complied with 
required policies and procedures. She had there- 
fore failed in her responsibility as an Assistant 
Manager. The conduct of Mrs Candelaria as 
captured on the surveillance video tape, which 
was viewed by Mr Bebb in consultation with Mr 
Lutter, is a wilful disregard of rules known to her 
and a preparedness to ignore warnings, was also 
the view of the Commission. 

(10) The Commission was satisfied that Timezone did 
not act unfairly when it terminated the services of 
Mrs Candelaria in the manner which it did. 

(11) The Commission therefore dismissed the claim for 
reinstatement and held that it had no jurisdiction 
to grant her any benefit under the contract. 

Grounds of Appeal. 
The grounds of appeal herein are as follows (see pages 

2-3 (AB)):— 
"1 The commissioner erred in fact or in law in 

finding that the respondent was entitled to 
summarily dismiss The applicant when there was 
no or insufficient evidence that: 
(a) The action of Ms Candalaria in smoking 

during a meal break amounted to a wilful 
disobedience of rules know to her at the time 
of dismissal 

(b) That company policy as stated had been 
enforced previously 

(c) That the employee Ms Candalaria engaged in 
any other conduct that rendered the employee 
liable (sic) summary dismissal 

(d) That procedures in relation to warnings were 
followed by management in the dismissal of 
the employee 

(e) That the applicant had failed to achieve the 
required result in arming the alarm on the 
night of the 9th of June 1992 

2 The Commissioner erred in fact or law or in law 
and in fact in finding there was sufficient evidence 
that the dismissal of the employee was justified 
when there was sufficient evidence that: 
(a) The process of dismissal was seriously 

flawed in that the applicant was not given the 
opportunity to be heard at the time of 
dismissal 

(b) The respondent in using covert surveillance 
of the applicant when there was no or 
insufficient reason to justify such action 
acted unfairly toward the applicant 

(c) The rules used to justify dismissal were not 
made clear to the applicant by management 
at the time of dismissal 

(d) The employer had previously condoned 
behaviour relating to breaches of the regula- 
tions that were enforced by dismissal of the 
applicant in this circumstance 

(e) The claim made by the respondent as its 
reasons for dismissal at the time of dismissal 
was not made out 

3 The commissioner erred in law in failing to order 
reinstatement in that he failed to consider, and 
take into account all matters relevant to the 
question of the fairness of the dismissal including 
the failure to consider if the policy relating to 
eating drinking and smoking in the workplace 
was, in the circumstances, fair. 



The appellant seeks 
1 A declaration that the dismissal of Ms Candalaria 

was unfair 
2 An order that Ms Candalaria be reinstated in the 

position as assistant manager with the respondent 
3 An order that the applicant be paid wages from the 

time of dismissal to the date of reinstatement 
4 An order that contractual benefits denied the 

applicant for the period from December 1992 to 
the date of dismissal be paid" 

Conclusions. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12, and the principles applicable 
are those set out in House v. The King 55 CLR 499 and 
TWU v. BHP Iron Ore Ltd 72 WAIG 1994 at 1997. 

It is not for the Full Bench to substitute its decision for 
that of the Commission at first instance, but for the appellant 
to establish that the Commission erred in the manner 
described in House v. The King (op cit) and Norbis v. Norbis 
(op cit). 

It should also be understood that this was a decision 
which, in part, although it is not expressly so said, depended 
on the Commission's observation of the witnesses and their 
demeanour in the witness box. It is not required to explicitly 
say so (see Abalos v. Australian Postal Commission 171 
CLR 167 and Jones v. Hyde 85 ALR 23). It is quite clear 
that in some instances the Commission at first instance 
preferred the evidence of Mr Bebb and Mr Lutter, and, to 
the extent that it did, it has not been demonstrated to us that 
the Commission misused its advantage (see Gromark 
Packaging v. FMWU 73 WAIG 220 per Franklyn J). 

It was plainly open to the Commission to find, on the 
evidence before it, that Mrs Candelaria in smoking during 
a meal break, or not, and in the store, did so in wilful 
disobedience of rules known to her at the time of her 
dismissal. She was sitting on the floor smoking with the fan 
on so that it might disburse smoke. The Commission found 
that this was done by way of concealment. On all of the 
evidence, she was either forbidden to smoke at all in the 
store, or was forbidden to smoke while the shop was open. 
This was the case, on all of the evidence. All of the witnesses 
knew of a prohibition, and she breached it. 

It was open to the Commission at first instance to find, 
on the evidence, well knowing that it was forbidden for a 
person to be behind the counter (at the very least if that 
person were not a member of staff at a store), and having 
been recently warned against so doing, Mrs Candelaria 
knowingly breached that rule also. A person not a member 
of staff at that store, and perhaps not a member of staff at 
all, was behind the counter on the day when this event was 
recorded by the video camera. 

It was also open to the Commission to find that she had 
not properly set the alarm on the night of 9 June 1992, and 
that she did have an unauthorised person behind the counter, 
contrary to the policies which had been communicated to her 
and about which she had been warned about a month before. 

In addition, she had plainly some weeks before failed to 
properly manage the premises at Fremantle, resulting in 
there being some non-operating machines and unremoved 
rubbish outside the premises. The Commission preferred Mr 
Bebb's evidence, as it was entitled to do, and, further, the 
Commission accepted that it was open, on the evidence, to 
find that the number of customers at the time was not so 
great as to prevent Mrs Candelaria carrying out her duties, 
and, hence, that Mr Bebb had rightly concluded that she had 
failed to adequately manage the store on that day. 

In addition, she had plainly, if Mr Clarke's evidence were 
accepted, which it was, not undertaken her proper manage- 
rial responsibility by ensuring that there was a diary note 
made and a proper report concerning fighting. That evidence 
was accepted, as the Commission was entitled to do, and, 
hence, it was open to it to conclude that Mrs Candelaria 
failed to make a report which she was required to make in 
a managerial capacity. 

Further, it is not true to say that at the time of dismissal 
Mrs Candelaria was not given the opportunity to be heard. 
Allegations were put to her which she answered by way of 
denial, which answers, if the evidence of Mr Bebb and Mr 
Lutter were accepted, were quite untrue, at first, in relation 
to the smoking, since she denied that she had been smoking, 
and the presence of a person behind the counter who was 
unauthorised. 

She said that she had a casual on the premises when there 
was no casual and then alleged that it was her nephew, who 
was present, if Mr Bebb's and Mr Lutter's evidence was 
accepted, which it was. 

It was, of course, submitted that Timezone, in using 
covert surveillance of Mrs Candelaria when there was no or 
no sufficient reason to justify such action, acted unfairly 
towards Mrs Candelaria. The evidence was that the 
surveillance was instituted primarily to detect whether 
moneys were being removed from the premises and not 
primarily to survey Mrs Candelaria. In the circumstances, 
it was not therefore unfair. 

As to the alleged failure to set the alarm, the Commission 
at first instance concluded that Mrs Candelaria failed to 
ensure that she had properly set it, and it was open to it so 
to do. 

It was also submitted that the rules used to justify 
dismissal were not made clear to Mrs Candelaria by 
management at the time of the dismissal. It is quite clear that 
those rules existed beforehand and that they were known to 
Mr Dodd, and to Mr Pride even, and were contained in the 
Code of Ethics. 

There was no evidence that the employer previously 
condoned behaviour relating to breaches of the regulations 
that were enforced by the dismissal of Mrs Candelaria in 
these circumstances where such breaches were known. 

As to the question of reinstatement, there is no suggestion 
but that Mrs Candelaria had breached trust, and that, in the 
circumstances, reinstatement was not practical or fair. In 
other words, such an order would be contrary to the equity, 
good conscience, and substantial merits of the case. She was 
also a person who had had to be removed from the Fremantle 
store where her performance was not adequate. 

In the end, the Commission at first instance found, and 
there was ample evidence upon which it could so find, that 
Mr Bebb was rightly dissatisfied with Mrs Candelaria's 
performance on a number of occasions after her reinstate- 
ment; she had on those occasions, outlined above, failed in 
her responsibility as Assistant Manager. Her conduct 
recorded on tape showed a preparedness to ignore a warning 
about having unauthorised persons behind the counter, as 
well as the rule against same. Further, she breached a well 
known and applied rule about smoking in the shop, at least 
while it was open. 

It was also open to the Commission to find that she was 
untruthful when questioned about these events by her 
superiors. 

There was no suggestion at first instance that the policy 
relating to eating, drinking and smoking in the workplace 
was unfair, nor could there have been. 

The wilful disobedience of lawful and reasonable direc- 
tions, evidenced by the video, was plainly sufficient to 
constitute in its seriousness a repudiation of the contract of 
employment justifying summary dismissal (see Adami v. 
Maison De Luxe Ltd (1924) 35 CLR 143 where Isaacs ACJ 
said at page 153:— 

"It is incontestable that any conduct of an employee 
which is not merely inconsistent with some particular 
obligation involved, and possibly not striking at the 
root of the matter, but which is inconsistent with the 
relation established, is a just cause for the employer's 
termination of that relation." 

In all of the circumstances, applying the Undercliffe 
Nursing Home v. FMWU 65 WAIG 385 test, the Commis- 
sion at first instance had properly ruled as it did, there being 
no harshness or unfairness in the use by Timezone of its right 
to dismiss, on this occasion, on the evidence. 
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No ground of appeal is made out and the appeal will be 
dismissed. 

Order accordingly 
Appearances: Mr M.J. Keogh on behalf of the appellant. 
Mr P.O. Robertson on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Alma D Candelaria 

(Appellant) 
and 

Avel Pty Ltd (Timezone) 
(Respondent) 

No. 1409 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.A. NEGUS. 
COMMISSIONER A.R. BEECH. 

4 February 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of December 1993, and having heard 
Mr M.J. Keogh on behalf of the appellant and Mr P.G. 
Robertson on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 4th day of February 1994 
wherein it was found that the appeal should be dismissed, 
it is this day, the 4th day of February 1994, ordered that 
appeal No. 1409 of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Felicity Head 

(Appellant) 
and 

Alsco Linen Services 
(Respondent) 

No. 1491 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 January 1994. 

Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 24th day of January 1994, and the 
appellant having by letter filed on the 18th day of January 
1994 sought leave to have the appeal adjourned sine die to 
enable the appeal to be discontinued, and the respondent 
having consented by letter dated the 19th day of January 
1994 to the adjournment to allow the appeal to be 
discontinued, and both parties having consented in writing 
to waive their rights to speak to the Minutes of Proposed 
Order in accordance with s.35(4) of the Industrial Relations 
Act 1979 (as amended), and the letters having been filed 
herein, it is this day, the 24th day of January 1994, ordered, 
by consent, that appeal No. 1491 of 1993 be and is hereby 
adjourned sine die to enable the appeal to be discontinued. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Jean Hogg 

(Appellant) 
and 

Angiel Pty Ltd 
(Respondent) 

No 1025 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
16 December 1993. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission, 
constituted by a single Commissioner, which was contained 
in an order made on 16 June 1993 (see page 9 of the appeal 
book (hereinafter referred to as "AB")), and which 
dismissed an application made by the appellant, who was 
the applicant at first instance. That application sought 
reinstatement for unfair dismissal, alternatively a declara- 
tion that the applicant was unlawfully or unfairly dismissed, 
or alternatively payment of contractual benefits unpaid by 
the respondent employer to the applicant employee. 

The grounds of appeal herein are as follows (see pages 
2-3 (AB)):— 

"1. The Commission erred in ordering a dismissal of 
the application, having found that the Commission 
had no jurisdiction. 

2. The Commission erred in finding that the Com- 
mission had no jurisdiction. 

3. The Commission ought to have found that there 
was a contract of employment between the 
Applicant and the Respondent. 

4. Having found that the Applicant was unfairly 
treated, the Commission ought to have ordered the 
Applicant's reinstatement. 

Public Interest 
5. The appeal raised matters of such importance that 

in the public interest an appeal should lie: 
(a) the appeal raises issues of the jurisdiction of 

the Industrial Relations Commission; 
(b) the appeal raises for consideration the princi- 

ples relating to re-instatement of a person 
who is— 

(i) a Director of the company; 
(ii) a major shareholder of the company; 

(iii) a person who, in common with the other 
Directors effectively terminating the 
Applicant's contract of employment, 
intended to carry on the business as a 
joint manager. 

6. The Appellant seeks orders that: 
(a) the appeal be upheld; 
(b) the Appellant be re-instated; 
(c) all payments and benefits due to the Appel- 

lant under her contract of employment with 
the Respondent be paid as from 20 January 
1993." 

Application to Extend Time. 
The appeal book was filed on 2 August 1993 and served 

shortly after, the notice of appeal having been filed on 5 July 
1993. The appeal book, therefore, was not filed within seven 
days of the date of the filing of the notice of appeal as the 
Industrial Relations Commission Regulations 1985 require. 

There was an application to extend time within which to 
file the appeal books, which was opposed by the respondent. 

It was not in dispute that on 22 June 1993 the appellant 
had filed an application in the Supreme Court by way of 
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originating summons under s.260 of the Corporations Law 
and an application for injunction to effectively permit the 
appellant herein to resume her normal duties with the 
respondent. 

In addition, a notice of appeal was lodged in this 
Commission, as we have indicated. 

Eventually, the application for interlocutory injunction 
was heard on 9 July 1993 by Malcolm CJ, having been 
adjourned on 23 June 1993 and again on 7 July 1993, to 
enable the respondent to file an affidavit. On 19 July 1993, 
His Honour, the Chief Justice, dismissed the application for 
an interlocutory injunction on the basis that there was a 
contract of employment and that the Supreme Court was 
reluctant to grant injunctive relief if it had the effect of 
granting specific performance of a contract of employment. 

The notice of appeal herein was then filed on 5 July 1993 
and served on 22 July 1993 and the appeal book, as we have 
said, filed on 2 August 1993. The reason for delay in 
preparing and filing an appeal book was simply to avoid 
incurring unnecessary costs in the eventuality of Malcolm 
CJ granting interlocutory relief. 

In the circumstances, there was good reason for the delay, 
and, further, no injustice was occasioned to the respondent 
since the appeal book was filed and served some weeks 
before this matter was heard, which was on 15 September 
1993. We granted the application to extend time applying 
Ryan v. Hazelby and Lester t/a Carnarvon Waste Disposals 
73 WAIG 1752. 

Background. 
The appellant was asked by the Fremantle City Council 

in mid-1991, as an experienced tour operator, to make a 
submission to a working committee determining the future 
use of the Fremantle Prison for potential tourism operations. 
She invited her next door neighbours, Colin and Beryl 
Dymock, as persons experienced in business administration, 
to assist her, which they did. In the end, they were asked by 
the relevant committee to conduct tour operations at the 
Fremantle Prison commencing in January 1992. On the 
advice of an accountant, the appellant and Mr and Mrs 
Dymock acquired the respondent company (a shelf com- 
pany) as the entity for running the tour operations at the 
prison. The appellant and Mr and Mrs Dymock became 
Directors of the respondent company and remained Direc- 
tors. The appellant held and holds 50% of the issued shares 
in the respondent and Colin and Beryl Dymock hold the 
other 50% of issued shares between them. The appellant is 
a guarantor as are Mr and Mrs Dymock under the 
respondent's lease with the Minister for Works in relation 
to tour operations in the Fremantle Prison. The appellant and 
Mr and Mrs Dymock were employed by the respondent as 
Managers of tour operations with broad responsibilities and 
tasks agreed between them as set out in exhibit H24. 

The appellant and the respondent agreed among them- 
selves that they would pay themselves a wage and they 
would deduct PAYE tax. 

On 20 January 1993, Mr and Mrs Dymock held a 
Directors' meeting. They gave the appellant no prior notice 
of what they proposed doing at the meeting, but, at the 
meeting, they appointed themselves Managing Directors 
and terminated the appellant's employment, handing her a 
memorandum of termination and two weeks pay in lieu of 
notice, plus two weeks holiday pay. That memorandum, 
formal parts omitted, reads as follows (see pages 18-19 
(AB)):— 

"We hereby confirm your dismissal as an employee 
of Angiel Pty Ltd trading as Fremantle Prison 
Guardians. You will find attached:— 

1. a cheque in the sum of $10,152.55 by way of 
repayment of your loan to the company in relation 
to your purchase of video equipment for and on 
behalf of the company; 

2. a cheque in the sum of $ 1,571.20 being two weeks 
holiday pay and two weeks termination pay. 

Your termination as an employee is effective 
immediately. We require the company's mobile tele- 
phone to be left at the company's office at the 
Fremantle Prison. 

You have been terminated as an employee of the 
company for the following reasons:— 

1. You have failed to carry out any promotional work 
for the company for at least three months. This 
you confirmed at the directors' meeting on 7 
December 1992; 

2. You have on numerous occasions failed to act in 
the best interests of the company by, amongst 
other things informing (and in most cases incor- 
rectly informing) fellow employees, the traders 
and Richard Green the Complex Manager of the 
Fremantle Prison of matters relating to the 
company's internal management. For example:— 

• On or about 15 November 1992 you incor- 
rectly advised other employees of the com- 
pany that the other directors had voted you 
out of the company and as a result there 
would be a cut back in the hours the 
employees would be required to work and 
that one half of the employees would lose 
their jobs; 

• On or about 20 December 1992 you provided 
the Building Management Authority with a 
copy of your memorandum to Beryl Dymock 
dated 20 December 1992; 

• On 14 January 1993 you placed on the 
employees' notice board and provided the 
traders with a copy of your memorandum to 
all staff dated 14 January 1993 and headed 
"Regarding My Situation as Executive Di- 
rector—Fremantle Prison Guardians". 

In our view your actions have been harmful to the 
company and have largely contributed to the com- 
pany's trading loss of $27,538.00 from 1 July 1992 to 
31 December 1992. 

It is on this basis that the company no longer requires 
your services as an employee. 

You have a right as a director to see company 
documents and accounting records. You are also 
entitled to be consulted as to when directors meetings 
are to be held and welcome to attend and vote on any 
matter. Please note however that the day to day 
management of the affairs of the company shall be 
conducted by the company's managing directors— 
Colin and Beryl Dymock." 

There was then correspondence between the parties' 
solicitors. Ms Hogg remained a Director. 

There was a great deal of evidence as to the reasons for 
dismissal involving tour guides, WA Tourist Commission 
officers and Building Management Authority officers 
concerning the circumstances giving rise to the "dismissal" 
and the relationship between the Dymocks and the appellant 
and the appellant and other persons, as well as the 
appellant's conduct and other matters. 

Findings of the Commission at First Instance and Other 
Matters. 

As a result of the events related above, the appellant made 
application to the Commission for reinstatement on 12 Feb- 
ruary 1993. The Commission at first instance found, 
summarised, as follows:— 

(1) That the conduct of Colin and Beryl Dymock as 
Directors of the respondent in purporting to 
terminate the appellant's employment was unjus- 
tified and unfair. 

(2) There was no contract of employment between the 
appellant and the respondent, because, as the 
Directors would never agree that they could 
exclude each other from their management role 
with the respondent, a necessary incident of the 
relationship of employer and employee between 
the appellant and the respondent did not exist. 
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(3) Ms Hogg was dismissed without warning or 
consideration for her circumstances. There was no 
evidence that she had repudiated her contract of 
service, and, in addition, she was unfairly treated. 

(4) The Commission had no jurisdiction in the light 
of the finding in paragraph (2) hereof. 

Following the decision at first instance, as we have 
mentioned, two avenues of relief were pursued, the first 
being by way of this appeal, and the other being by 
application to the Supreme Court. That application was 
made under s.260 of the Corporations Law under which the 
Supreme Court has supervisory power to rectify any 
inequitable or oppressive conduct against a shareholder of 
a company. Malcolm CJ held that the conduct of the 
Dymocks was oppressive and unfair. However, he held that 
there was a contract of employment, and that, because there 
was a contract of employment, the common law did not give 
him power to order what was effectively specific perform- 
ance. 

It should be noted, too, that both sides at first instance in 
these proceedings agreed that an employer/employee rela- 
tionship existed between them. 

Conclusions. 
In this case, the situation is that Ms Hogg was Manager 

and the person providing the tourism expertise. 
There was evidence that Beryl Dymock, at least, had no 

trust in Ms Hogg. However, Mr Hotchkin (of Counsel), on 
behalf of the appellant, made the point that if the 
reinstatement had elements of the impractical, because of 
lack of confidence and trust about it, then the fact that the 
people who had largely been responsible for creating the 
impracticality were the employers and that was a factor to 
be taken into account. 

Ms Hogg's case was that she was experienced and well 
respected in the tourism industry and three witnesses were 
called to bear this out, Mr John Edward Ham, an officer of 
the WA Tourism Commission, and an officer of that body, 
Mr James Caulfield Matan, and Mr Donald Trevor Pearce, 
Chairman of the Perth Convention Bureau, who gave 
evidence that the appellant had not undermined the 
respondent's relationship with the Commission. 

There was also some evidence of personality clashes 
between Mrs Dymock and Ms Hogg. 

An employee, Ms Pauline Ann Connor, gave evidence 
and spoke well of the appellant. Similar evidence of her 
professional manner with tourists came from a tour guide, 
Ms Wendy McDonnell. 

There was something of a disagreement with the museum 
curator, Ms Josephine Wilson. The curator published an 
inflammatory notice and said in hindsight that this was not 
something which she should have done. 

Mr Merton George John Fitzpatrick spoke well of the 
appellant, even though she upset people occasionally, but 
this, he said, was minor. 

There was some evidence that Ms Hogg likes to have her 
way (see Mr David Campbell's evidence). 

There was concern about the financial affairs of the 
company in the mind of Mr Dymock, as the Commission at 
first instance found. Indeed, it was submitted that the real 
reason why the Dymocks wished to get rid of Ms Hogg was 
financial. 

It was sought to be submitted that the evidence of Mr and 
Mrs Dymock conflicted with that of Mr Harold Tognolini, 
the Security Guard, whom, it was submitted, was told by Mr 
Richard Mark Green, the Building Management Authority 
Complex Manager, to do what Mrs Dymock told him to do. 
Mr Green had had some arguments with Ms Hogg over 
issues of policy. There was not, therefore, evidence that the 
Dymocks lacked confidence in the appellant or genuinely 
distrusted her. 

Next, it was submitted that the parties had intended to 
jointly manage the operations on a continuing basis for so 
long as they retained a financial interest in the company. 
This was emphasised by the fact that only Ms Hogg had 
tourism experience and the operation is fundamentally a 

tourism operation. As to staff, she was the person who taught 
them tour operations and was responsible for discipline. No 
staff said that they disrespected or disliked her. Hence, there 
was no evidence to say that to reinstate her would affect 
staff. 

It was submitted by Mr Offer (of Counsel), on behalf of 
the respondent, that the real finding of the Commission at 
first instance was that it lacked jurisdiction, and, hence, 
there was some question whether the comments which the 
Commission made constituted a finding of fact for the 
purposes of the appeal. 

It was submitted that at three Directors' meetings the 
issue of the performance of the appellant was discussed. It 
was submitted that, as a Director, the appellant was involved 
in every discussion about the running of the place, and, 
therefore, formal warnings were superfluous. At one 
meeting Beryl Dymock had demanded the appellant's 
resignation. 

Mr Offer referred to the dictum in Slonim v. Fellows 54 
ALR 673 at 680 (HC-FC) and referred us to the finding of 
the Chief Justice:— 

"There can be little doubt that the relationship 
between the parties has significantly broken down." 

What was happening here, Mr Offer submitted, is that the 
Full Bench was being asked to send the appellant back into 
a relationship which had significantly broken down. It was 
submitted that there was no challenge to the evidence that 
there was a genuine lack of confidence by the Dymocks in 
the appellant. The appellant discussed with Mr Simon and 
Mr Law on 23 November 1992 the fact that she could not 
work with the Dymocks, which was after Mrs Dymock 
asked her forthwith to leave the premises. She was not happy 
with Beryl Dymock taking over the rostering of the staff. 

There was a complete lack of communication between the 
Directors (see pages 495 and 551 of the transcript at first 
instance (hereinafter referred to as "TFI")). Colin Dymock 
said that he would not be able to work with the appellant 
in the future. 

There was evidence from Mr Campbell as to the conflict 
going on in the partnership, and that it affected the running 
of the tour operations to a degree. 

There was a division of loyalty among the guides with 
more for the appellant than for Mr and Mrs Dymock (see 
page 661 (TFI)). There was evidence, too, from Mr Frank 
Mitchell Shaw and Mr Tferrence Derby Dwyer (see pages 
672 and 677 (TFI)) (see also the evidence of Ms Maxine 
Lynette Crespin). 

There was a further submission that the reason for the 
dismissal was not merely financial. It was submitted that 
there is a plain lack of confidence between the parties and 
that there will be a deterioration in staff morale if the 
appellant returns. Those were the submissions, summarised. 

It is quite plain that there was an employer/employee 
relationship between the respondent and its three Directors, 
who were also the Managers of its business. They were paid 
wages and their work was supervised by the respondent 
company through its Directors. 

The Commission at first instance referred to the respon- 
dent as a partnership, which it was not. That seems to have 
given rise to a conclusion that there was no term in the 
contract which might be implied to enable one of the 
"partners" to dismiss one or both of the others. 

The parties at first instance agreed correctly that the 
respondent was the employer of the appellant and the 
Dymocks. The respondent was a company, and, as we have 
said, exercised its control over its three employees through 
its board of Directors. The board of Directors then purported 
to dismiss one employee. (The Chief Justice also found that 
there was a contract of employment). A dismissal is a 
termination of the contract of employment, and that is what 
the respondent, through its board, purported to effect. 

There was plainly, therefore, jurisdiction in the Commis- 
sion at first instance to hear and determine the application 
before it. It erred in failing to so find. 

The Commission also made findings that the appellant 
was summarily dismissed and dismissed unfairly. In doing 



so, it considered the evidence and concluded that the 
appellant had not conducted herself in such a manner as to 
amount to a repudiation of the contract justifying summary 
dismissal. That was not seriously challenged. Indeed, the 
Commission, having had the opportunity to see the 
witnesses, his findings in that respect, insofar as they related 
to the events concerned, cannot be overturned unless he 
mistook the facts or misused his advantage derived from 
seeing the witnesses (see Jones v. Hyde 85 ALR 23 and 
Gromark Packaging v. FMWU 73 WAIG 220 per Franklyn 
J). 

It was conceded by Mr Offer that this was a summary 
dismissal. 

Of course, the Commission at first instance made no 
finding on the question of reinstatement and much of the 
argument which we heard was directed to that point. 

A problem arose in this matter because the Commissioner 
who constituted the Commission at first instance retired 
after the Commission gave its decision and before the appeal 
was heard. The Full Bench is really being asked to decide 
a matter based on findings of fact and the exercise of a 
discretion which should be exercised at first instance. 

This is an appeal against the decision of the Commission 
at first instance. The decision was that the application be 
dismissed. The only reason which directly supported that 
decision was that the Commission at first instance found that 
it had no jurisdiction to hear the matter. 

We are of opinion that the Commission erred and that it 
did have jurisdiction. The proper course, which we think that 
Mr Hotchkin acknowledged by implication, would have 
been that the operation of the decision at first instance be 
suspended and that the case be remitted to the Commission 
at first instance for hearing and determination according to 
law. 

It seems to us that the Full Bench should not and cannot 
upon appeal, in the absence of error on the part of the 
Commission being established, undertake the role of the 
Commission at first instance (see Gromark Packaging v. 
FMWU (op cii)). The only error which has been established 
is in the Commission's decision that it did not have 
jurisdiction. 

In our opinion, therefore, the Full Bench cannot decide 
those matters of fact nor exercise the discretion which is 
properly the duty of the Commission at first instance. 

In the normal course of events, to suspend and remit 
would not be a problem. However, the problem may be 
resolvable in this case by the use of s.18(1) of the Act, which 
enables extension of an appointment of a Commissioner, or 
by a temporary appointment of the Commissioner who heard 
the matter, or by the matter being remitted to the 
Commission differently constituted at first instance to hear 
and determine the question of reinstatement only, as the 
issue of unfairness was accepted as having been determined 
at first instance, in the submissions made to the Full Bench 
on behalf of both parties. 

We think that it is fair that the Full Bench hear any further 
submissions which the parties wish to make as to what the 
actual orders ought to be after they have considered these 
reasons. We would re-list the matter for that purpose. 

Appearances: Mr M C Hotchkin (of Counsel) on behalf 
of the appellant. 

Mr T H Offer (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Jean Hogg 

(Appellant) 
and 

Angiel Pty Ltd 
(Respondent) 

No 1025 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
19 January 1994. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 15th day of September 1993, and having heard 
Mr M C Hotchkin (of Counsel) on behalf of the appellant 
and Mr T H Offer (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 16th 
day of December 1993, and having come on for further 
hearing on the 18th day of January 1994, and having heard 
Mr M C Hotchkin (of Counsel) on behalf of the appellant 
and Mr T H Offer (of Counsel) on behalf of the respondent, 
and having determined that an order in the following terms 
reflects the decision of the Full Bench as explained in its 
reasons for decision, and both parties having consented to 
the Commission waiving the requirements of s.35 of the 
Industrial Relations Act 1979 (as amended), it is this day, 
the 19th day of January 1994, ordered as follows:— 

(1) That the appeal be and is hereby upheld. 
(2) That the order made by Commissioner O K 

Salmon on the 16th day of June 1993 be 
suspended. 

(3) That the application be remitted to the Commis- 
sion constituted by a Commissioner assigned by 
the Chief Commissioner to hear and determine the 
question whether the applicant (appellant) should 
be reinstated and receive all benefits due under her 
contract of employment with the respondent from 
the 20th day of January 1993 to the date of any 
such reinstatement, having due regard to the 
findings by Commissioner Salmon that the appli- 
cant (appellant) was unfairly dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 
Editor's Note: Procedural Order to follow 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Jean Hogg 

(Appellant) 
and 

Angiel Pty Ltd 
(Respondent) 

No 1025 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.F. GREGOR. 
19 January 1994. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 15th day of September 1993, and having heard 
Mr M C Hotchkin (of Counsel) on behalf of the appellant 
and Mr T H Offer (of Counsel) on behalf of the respondent, 
and the appellant having made applications to extend time 
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to file and serve appeal books, and to extend time within 
which to make such an application, and reasons for decision 
being delivered on the 16th day of December 1993, it is this 
day, the 19th day of January 1994, ordered as follows:— 

(1) That time be and is hereby extended to and 
including the 4th day of August 1993 for the 
appellant herein to file an application to extend 
time for lodging appeal books. 

(2) That time be and is hereby extended to the 
appellant herein to lodge appeal books until and 
including the 2nd day of August 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

(Appellant) 
and 

Michael William Harris 
(Respondent). 

No. 1335 of 1993. 
BEFORE THE FULL BENCH, 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER G.L. FIELDING. 

COMMISSIONER C.B. PARKS. 
25 January 1994. 

Reasons for Decision. 
THE PRESIDENT: These are my reasons for decision. 

This is an appeal against the decision of a single 
Commissioner made on 14 September 1993 pursuant to s.49 
of the Industrial Relations Act 1979 (as amended) (hereinaf- 
ter referred to as "the Act") under which it is properly 
brought. 

In this matter, there was no objection by the respondent, 
Mr Michael William Harris (hereinafter referred to as "Mr 
Harris"), to the filing of appeal books out of time. We 
therefore made the appropriate orders pursuant to s.27(l)(v) 
of the Act, it being the order which was consistent with 
equity, good conscience, and the substantial merits of the 
application. 

In addition, leave was granted to the appellant, the 
Western Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
(hereinafter referred to as "the AMIEU"), to amend its 
grounds of appeal in terms of those grounds set out in 
Schedule "A", substituted on 16 November 1993, which 
were inserted in the appeal book (hereinafter referred to as 
"AB") and read as follows:— 

"AMENDED GROUNDS OF APPEAL AND 
RELIEF SOUGHT 

1. The Chief Commissioner erred in fact leading to 
an error in law allowing the applicant to amend 
the original application without the consent of the 
respondent. 

2. The Chief Commissioner erred in fact and in law 
in not putting enough weight on the respondent's 
submissions that Mr Harris was not made redun- 
dant and that his position was not abolished and 
was in fact being carried out by someone else. 

3. In the circumstances, the Appellant seeks Orders 
that: 
(a) The Appeal be upheld; and 
(b) The Order made by the Chief Commissioner 

on 20th September, 1993 be quashed." 
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Mr Harris made application to the Commission on 16 
March 1993 alleging that the Secretary of the AMIEU had 
purported to suspend him from his position as an organiser 
"employed" by the AMIEU on or about 11 and 12 March 
1993. 

By the application Mr Harris indicated in paragraph (1) 
on page 4 (AB) the nature of the claim which is expressed 
as:— 

"(1) NATURE OF CLAIM: (Indicate the basis of the 
claim) 

(i) Unfair Dismissal (ie seeking reinstatement) 
(ii) Unpaid benefits under employment contract 

BOTH" 
Under paragraph (13) on page 5 (AB), which provides for 

details of benefits claim, there appears "the right to work". 
By its notice of answer and counter proposal (see pages 

6-7 (AB)) dated 22 March 1993, the AMIEU alleged, inter 
alia, that Mr Harris had refused to distribute material on 
behalf of the Australian Labor Party and was on 12 March 
1993 suspended from duties. It further denied that Mr Harris 
was dismissed. There was also a denial of any contract of 
employment between Mr Harris and the AMIEU because 
"he is employed on a week to week basis". 

Mr Harris was an organiser with the AMIEU. He was said 
to be an employee, and that was not in issue. 

On 24 March 1993, a decision was taken to terminate Mr 
Harris' services. This decision was taken by a meeting of 
the AMIEU Executive. That dismissal took effect. In 
accordance with that resolution, Mr Harris was to receive 
payment of one months wages, plus other entitlements 
accrued (see exhibit S3, pages 80-81 (AB)). 

The matter came on before the Commission at first 
instance for a conference at which conciliation was 
attempted. The conference was not successful in that regard. 

The matter then came on for hearing and determination 
before the Commission, constituted by a single Commis- 
sioner, on 24 June 1993. 

The reasons for decision issued on 14 December 1993 
(see pages 15-24 (AB)). The Commission in its reasons for 
decision noted that Mr Harris did not seek reinstatement in 
employment, but pursued contractual benefits claimed to 
have been outstanding on his termination of employment, 
being for unused sick leave, an outstanding contribution for 
superannuation, and a payment called a "redundancy 
payment", said to have been calculated in accordance with 
the "Metal Trades Tfermination, Change and Redundancy 
standard". 

The claim as it existed at the time the matter was heard 
was, of course, different from the claim which was lodged 
and which I have described above. The claim was evidenced 
by a summary of Mr Harris' claim and the AMIEU's answer 
which is at page 87 (AB), and which was handed, if not 
tendered, to the Commission on 24 June 1993 (see page 26 
(AB)). 

On that day, Mr Schapper (of Counsel), on behalf of Mr 
Harris, advised that the claim for reinstatement was not 
proceeded with, but that Mr Harris was proceeding with a 
claim for contractual benefits under s.29(b)(ii) of the Act. 

The question of jurisdiction was argued, and the 
Commission at first instance found that it had jurisdiction. 
The parties then conducted their cases. 

The only evidence called was that of Mr Harris who was 
called on his own behalf. His evidence, summarised, was 
that in about 1989, having been a part-time organiser, he 
became a full-time organiser with the AMIEU. His 
employment was then terminated in July 1992, but he was 
reinstated with no loss of pay or benefits and his 
employment continued until 29 March 1993. In relation to 
that termination, he was told that his position was no longer 
there for financial reasons. He claimed, inter alia, redun- 
dancy payments based on two weeks pay for each year of 
service derived from the Metal Trades Award. This, the 
evidence was, was what the union claimed from employers 
for other members. 



It is quite clear that he had been asked to hand out 
Australia Labor Party election material by Mr Ferguson, the 
Secretary of the AMIEU, along with other organisers, and 
that he had told Mr Ferguson that he did not believe that this 
was part of his duties ((ie) to hand out electioneering 
material). 

A statement of Glen William Ferguson, Secretary of the 
AMIEU, was tendered. Mr Ferguson was not called. That 
document is exhibit MCI (see page 82 (AB)). 

Exhibit S3 (pages 80-81 (AB)) is the minutes of the 
meeting of the Executive of 24 March 1993. That was the 
meeting at which Mr Harris was said to have been made 
redundant. 

Mr Maguire, on behalf of the AMIEU, submitted that Mr 
Harris was the least effective of the organisers, and that he 
had not denied on oath the allegations in Mr Ferguson's 
statement that he would not comply with some directions. 
Further, Mr Maguire asserted from the bar table that the 
AMIEU had severe financial difficulties and it was decided 
that the staff would have to be cut. The cuts made included 
the dismissal of Mr Harris, thus saving the AMIEU money. 

Jurisdiction. 
It was submitted to the Commission at first instance, on 

the authority of Coles Myer Ltd t/a Coles Supermarkets v. 
Coppin and Others 73 WAIG 1754 (IAC), which is authority 
for the proposition that "unless, at the time when the 
application is made, the relationship ((ie) of employer/ 
employee) actually exists, or is expected to come into 
existence in the future, or did exist and is to be restored, the 
key element of an "industrial matter" is missing", that 
there is no jurisdiction in the Commission to deal with a 
matter. 

The Commission observed that Mr Harris' application 
was lodged in the Commission on 16 March 1993. There 
was then an existing employer/employee relationship. That 
relationship was terminated on 29 March 1993. Mr 
Schapper's submission was that the requirement to establish 
the Commission's jurisdiction had been met by the filing of 
the claim during the period of Mr Harris' employment by 
the AMIEU. It did not therefore matter that this claim was 
now not identical with the terms of the claim lodged on 16 
March 1993. What was being sought then were orders to 
secure the employee's rights and benefits under his contract 
of employment. That claim was unequivocally within 
jurisdiction. The subsequent event was said to be taken by 
law to be effective from 16 March 1993. Mr Schapper cited 
the reasons for judgment of the High Court in Wigan v. 
Edwards and Another 1 ALR 497 as authority for that 
proposition. 

The AMIEU's submissions through Mr Maguire were that 
the application before the Commission related to Mr Harris' 
suspension and not to his dismissal. The suspension was 
withdrawn. There was then no agreement for the claim to 
be amended to accommodate these issues, it was submitted. 

The Commission at first instance held that there was a live 
industrial matter. The subsequent termination of Mr Harris' 
services occasioned a change in the relief being sought. The 
Commission accepted, too, that the terms of the application 
now asserted the same claims with respect to contractual 
benefits that existed at 16 March 1993. It also "accepted" 
any necessary amendments. 

The Commission found that Mr Harris was entitled to 
payment of accrued sick leave, to holiday pay, and to "a 
redundancy payment". 

The Commission found, too, that, on the sworn evidence 
of Mr Harris, and on the evidence of what was contained in 
exhibit S3, the minutes of the meeting of 24 March 1993, 
the circumstances of Mr Harris' termination of employment 
amounted to a redundancy. 

The Commission also held that the payment was to be 
quantified given the custom and practice of the meat 
industry in accordance with an implied term which in the 
result applied the Metal Trades Award as a measuring stick. 

Conclusions. 
The grounds of appeal raise two issues. 
Firstly, it was submitted that an error of law occurred 

because the Commission at first instance allowed Mr Harris 
to amend the original application without the consent of the 
AMIEU. Mr Maguire's submissions were really that the 
AMIEU had been denied natural justice by not being given 
a reasonable opportunity .to be heard. The Commission has 
a duty to afford natural justice (see RRIA v. AMWSU and 
Others (1986) 66 WAIG 1553 at 1559). A person should 
have a reasonable opportunity of presenting a case, or, as it 
has been put, a person or body determining a justiciable 
controversy between the parties must give each party a fair 
opportunity to put his own case and to contradict any 
statement prejudicial to this view (see Hocks v. Davies t/a 
Kembla Built-in Furniture (1987) 67 WAIG 1527 at 1528, 
which was cited as authority to the Full Bench upon this 
appeal by Mr Maguire) (see the discussion of this matter by 
the Full Bench in RRIA v. AMWSU and Others 72 WAIG 
25 at 29). 

It was Mr Harris' case that natural justice had been done. 
The matter was dealt with at pages 37-40 (AB). 

When the granting of the application to amend was made, 
it was done after hearing Mr Schapper for Mr Harris and Mr 
Maguire's submissions on behalf of the AMIEU (see pages 
37-39 (AB)). After the Commission granted the application 
for amendment and found that he had jurisdiction, Mr 
Maguire sought an adjournment to obtain instructions by 
telephone from his office. Mr Maguire submitted that his 
case had been prepared on the basis that there was no unfair 
dismissal. 

The reinstatement application was dropped and there was 
no redundancy. Mr Maguire was then asked:— 

Q: "If I can interrupt you just for a moment then. The 
jurisdiction is of no consequence to you?'' 

A: "No, not really. I think in retrospect I would be 
prepared to go ahead with it on other grounds and 
hear the evidence of Mr Harris." 

The matter was then heard and determined. 
It is quite obvious that every reasonable opportunity was 

afforded to the AMIEU to put its case, including its 
objections to the amendment and the question of jurisdic- 
tion. In the end, its advocate elected not even to pursue its 
application to adjourn. The AMIEU was plainly afforded 
natural justice and given every reasonable opportunity to put 
its case. 

The second ground of appeal was the subject of a 
submission that the Commission erred in fact and in law in 
not attaching enough weight to the AMIEU's submissions 
that Mr Harris was not made redundant and that his position 
was not abolished and was, in fact, being carried out by 
someone else. 

The evidence before the Commission was Mr Harris' that 
he had been made redundant, and the minutes of the 
Executive meeting of 24 March 1993 (exhibit S3, pages 
80-81 (AB)). I reproduce hereunder the material parts of 
exhibit S3:— 

"SUSPENSION OF MICHAEL WILLIAM HARRIS 
The Secretary reported that M. Harris had been 

suspended from duty as a result of failing to carry out 
the direction of the Secretary. On Thursday the 11 th 
March 1993 M. Harris was requested to distribute 
campaign material for the ALP Federal Election 
Campaign. 

M. Harris refused and was assigned alternative 
duties. 

The Secretary reported the matter to the Federal 
Secretary, Comrade Tom Hannan. On advice from the 
Federal Secretary, the State Secretary again requested 
M. Harris to distribute the Campaign material in 
question. M. Harris refused a second time and was 
subsequently suspended. M. Harris was invited to 
attend the meeting and explain and mitigate his reasons 
why he had refused to work as directed. 
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The Executive then asked other members of staff 
about the incident. 

It was moved Lindsay Rocke, seconded Dom 
Peribonio, that 

"M. Harris's suspension be lifted and that all 
moneys owed as a result of the suspension be 
paid." 

CARRIED 
3 FOR 

NIL AGAINST 
REDUCTION IN STAFF NUMBERS 

The Secretary reported that due to financial con- 
straints the Branch found itself in that there was a need 
to reduce the number of Organisers within the Branch. 
Further, that changes were also required in the 
administrative staff. 

This had been reported to the Federal Secretary who 
had agreed with the proposals of the State Secretary. 

These changes were that M. Harris's service be 
terminated, that the bookkeeper would have her hours 
reduced in July 1993. That Organiser Gebski would at 
the end of his subsidised training be required to work 
a minimum of 3 days per week. That it was 
foreshadowed that the Industrial Officer, Comrade 
Graeme Maguire would possibly have a reduction in 
the hours worked. 

In any event the Federal Secretary was coming to 
Western Australia to appraise the requirements of the 
Branch and to look into the current financial position. 

It was moved Lindsay Rocke, seconded Dom 
Peribonio, that 

"M. Harris be thanked for past service and his 
services be terminated with the payment of one 
month's wages plus other entitlements accrued." 

CARRIED 
3 FOR 

NIL AGAINST" 
That plainly is evidence that, due to financial constraints, 

the Branch had a need to reduce the number of organisers 
within the Branch, and that Mr Harris was selected as being 
redundant to their requirements. 

The evidence is quite plain, too, that changes were also 
required in administrative staff, according to the Secretary's 
report contained in those minutes. Further, the industrial 
officer's hours of work were possibly to be reduced. Thus, 
it was decided that Mr Harris' services be terminated with 
payment of one months wages plus other entitlements 
accrued. 

In evidence there was a statement of Mr Ferguson which 
was unsworn and to which I have referred above. That 
sought to assert, effectively, that no decision was made at 
the meeting of 24 March 1993 to make Mr Harris' position 
redundant, that his work was being carried out now very 
effectively by Mr George Gebski (whom was already 
employed by the AMIEU), and that the decision to terminate 
Mr Harris, as against any other organiser, was made on a 
performance basis only. Firstly, Mr Ferguson gave no 
evidence and the contents of the document could not be 
cross-examined upon in the light of sworn evidence to the 
contrary. Very little weight could therefore be attached to 
it (see R v. Commonwealth Conciliation and Arbitration 
Commission and Others; ex parte Melbourne and Metropol- 
itan Tramways Board (1965) 113 CLR 228 per Barwick CJ 
at page 243 and Menzies J at page 252, and see Pilkington 
Glass Products and Others v. MBA and Others 73 WAIG 
981 (FB)). Secondly, the statement directly contradicted the 
contents of the minutes of the meeting (exhibit S3) which 
was not otherwise challenged, or, indeed, brought into 
question. Thirdly, Mr Harris gave evidence that he was made 
redundant, and that evidence was not shaken in cross- 
examination. Fourthly, notwithstanding that Mr Maguire 
submitted, and Mr Ferguson asserted in his statement, that 
the termination of employment occurred for performance 
reasons and was not a redundancy, Mr Ferguson's own 
statement, were it to be given weight, actually constitutes 

an admission that Mr Harris' position was abolished and 
there was a decision to terminate him "as against any other 
organiser". Further, all that occurred, occurred in the 
context of a reduction in AMIEU expenditure. That could 
only be evidence of redundancy. 

It was therefore open to the Commission at first instance, 
on ample evidence, to find that Mr Harris' employment was 
terminated because he was made redundant as the decision 
is recorded in exhibit S3. 

No ground of appeal was therefore made out. 
There is one other matter which I should mention. The 

jurisdiction of the Commission at first instance was not 
raised as a ground of appeal. Mr Maguire told us that he was 
not instructed to raise it. However, the point was raised by 
the Full Bench as it was entitled to do (see SGS Australia 
Pty Ltd v. Taylor 73 WAIG 1760). The question was 
whether on the principle of Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin and Others (op cit) (IAC) there was 
jurisdiction to hear and determine the application at first 
instance. 

Mr Schapper submitted that the original application was 
one made under s.29(b)(i) and s.29(b)(ii) of the Act. Then 
the s.29(b)(i) claim for reinstatement was withdrawn on the 
day of the hearing and determination on 24 June 1993. 

The grounds on which the orders were first sought were 
plainly different from the grounds on which the matter 
proceeded. At first, of course, Mr Harris was suspended and 
his reinstatement and contractual benefits were claimed. By 
the time the matter was heard and determined by the 
Commission at first instance, Mr Harris' suspension had 
been lifted. In the meantime, had he been dismissed on the 
grounds of redundancy. 

At the time of the dismissal, and before Mr Harris was 
dismissed, there was an application for reinstatement afoot 
((ie whilst he was still employed). What then occurred was 
that there was an amended claim for contractual benefits, 
and different contractual benefits at that, allowed after the 
termination of employment. At the same time, the claim for 
reinstatement was withdrawn. 

In my opinion, the matter is determinable in this manner. 
After the dismissal took effect on 29 March 1993, a fresh 
application could have been made claiming reinstatement 
and contractual benefits following the dismissal as distinct 
from the suspension. That would have given jurisdiction to 
the Commission under the Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin and Others (op cit) (IAC) principle. 
Instead, Mr Harris, when the matter came on for hearing and 
determination, withdrew his claim for reinstatement in 
respect of his dismissal, his first claim for reinstatement as 
a result of suspension being no longer able to be established 
because the suspension had in the interim been lifted and 
lifted before the dismissal took place. It did exist when the 
application was made. He did so because one claim no 
longer existed and the other, whilst it did exist, and had 
existed at the time employment was terminated, was not to 
be pursued. There was therefore a claim for reinstatement 
available when the application was made, and which was 
also the subject of subsequent events which could, quite 
rightly, under s.27(l)(v) of the Act be dealt with by a fresh 
application or by being grafted onto the existing application. 
To do otherwise would be to act with undue technicality and 
legal form contrary to s.26 of the Act, and, indeed contrary 
to the objects of the Act. 

The fact of the matter is that an application for 
reinstatement existed at all times, particularly when the 
application was made. The fact that different contractual 
benefits relating to different events were claimed does not 
alter that fact. That there could have been a separate 
application for reinstatement after the dismissal to which 
contractual benefits could have been attached as a claim is 
true. What the amendment in effect allowed was a claim for 
a contractual benefit supported by the first application at the 
time that application was made, which could, in any event, 
have been supported by a second application made after the 
dismissal of 29 March 1993 and still could be. 

Alternatively, in any event, what occurred was a grant of 
relief in which the Commission did not restrict itself to the 
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specific claim made or to the subject matter of the claim 
when the original application contained an application for 
reinstatement which still could be pursued. It was entitled 
so to act under s.26(2) of the Act. In any event, the 
Commission is not a Court of pleading. In any event, no 
argument has been put, on this occasion, which would 
persuade me to decide to the contrary. I am not therefore 
persuaded that the Commission at first instance acted 
without jurisdiction. 

In all the circumstances, no ground of appeal is made out 
and there is no reason why the decision at first instance 
should be interfered with by the Full Bench. The appeal will 
be dismissed. 

COMMISSIONER FIELDING: The application, the 
subject of this appeal, began as a claim for unfair dismissal 
and for denied contractual benefits under subsection 29(b) 
of the Industrial Arbitration Act 1979 (as it then was). At 
the time the Respondent (originally the Applicant) was 
employed by the Appellant as an organiser and had been 
suspended from duty on full pay pending a review of his 
alleged failure to carry out the instructions of the Respon- 
dent's secretary. In those circumstances, it is perhaps 
surprising that in the particulars of claim accompanying the 
Notice of Application the Respondent alleged that he had 
been unfairly dismissed, but nothing now turns on that. The 
denied contractual benefits claimed in the Notice of 
Application were described in the particulars, to be "the 
right to work". 

Approximately two weeks after making the original 
application, the Respondent's employment was terminated. 
He thereafter sought, and was granted, leave to amend the 
application to claim approximately $7,560 as and by way of 
denied contractual benefits. Those benefits were said to be 
unpaid sick leave, superannuation contributions, and a 
redundancy payment commensurate with the provisions 
contained in the Metal Trades Termination, Change and 
Redundancy Standards. The claim for reinstatement was 
abandoned. 

The amendment was made over the objection of the 
Appellant. The Appellant, by its amended grounds of appeal, 
now complains that in making the amendment to the 
Respondent's original application, the Commission denied 
the Appellant natural justice by failing to adjourn the 
proceedings to enable the Appellant to reconsider its 
position. The Appellant's concern was, and still is, that it 
had been summoned to answer quite a different complaint 
than that which ultimately proceeded before the Commis- 
sion. 

The contention that the Appellant was denied natural 
justice in the way alleged by it during the course of this 
appeal is without foundation. The Appellant was given 
every opportunity to make submissions in respect of the 
Respondent's application to amend, albeit that those 
submissions were overruled. Moreover, although the Appel- 
lant's agent initially sought an adjournment to obtain 
instructions following the making of the amendment, he 
almost immediately thereafter indicated that he was "pre- 
pared to go ahead" with the matter. In those circumstances 
it is difficult to see how this ground of appeal, as it was 
advanced by the Appellant, has any substance to it. 

The Appellant expressly refrained from questioning the 
Commission's power to make the amendment in question. 
Nonetheless, I question whether the Commission had power 
to amend the original application in the way in which it did 
and when it did, despite the powers vested in the 
Commission by virtue of section 27(1 )(1) of the Act to 
"allow the amendment of any proceedings on such terms as 
it thinks fit". Although, as Mr Schapper for the Respondent 
submits, the amendment did not change the character of the 
original claim because it remained one for denied contrac- 
tual benefits, the amended claim was substantially different 
to the original claim. Indeed, at the time the claim was 
originally made, there was no suggestion that the Appellant 
was financially indebted to the Respondent, but rather that 
it had simply denied him the right to work. 

At the time the amendment was made, the Respondent 
was no longer an employee of the Appellant. Thus on the 

authority of Coles/Myer Ltd t/a Coles Supermarkets v. 
Coppin and Others (1993) 73 WAIG 1754, the Commission 
was without jurisdiction to entertain a fresh application in 
respect of the benefits, the subject of the amended claim. 
Ordinarily a party is not entitled to amend existing 
proceedings to have a claim dealt with which is otherwise 
outside the jurisdiction of the Tribunal (see: Weldon v. Neal 
(1887) 19 QBD 394). In short, an amendment ought not be 
made which deprives the other party of a defence which has 
already accrued to him. Furthermore, an amendment 
operates retrospectively to the original filing of the 
application, as was indicated by Mason J. in Wiggin v. 
Edwards (1973) 47 ALJR 586, 596. Because of this, it is 
generally considered improper to amend the proceedings 
without the consent of the other party to add a cause of 
action which has accrued since the commencement of the 
proceedings (see: Wiggin v. Edwards (supra)). 

It is trite to say that the jurisdiction granted to the 
Commission under section 29(b)(ii) is purely statutory and 
is limited to claims by an employee that he has been 
"denied" a benefit to which he is entitled under his contract 
of employment. At the time the original application was 
lodged, there could be no question of the Appellant having 
been denied the monetary benefits he ultimately claimed, 
with the possible exception of the claim in respect of unpaid 
sick leave, since the liability to pay the money depended on 
the termination of the Respondent's employment. The 
suggestion by Counsel for the Respondent that his client 
could have sought a Declaration from the Commission at the 
time he originally lodged the application is highly question- 
able. It would still be necessary for the Appellant to have 
somehow denied the Respondent's entitlement to those 
benefits. Moreover, it now seems settled that the Commis- 
sion does not have the authority to grant declaratory relief 
of that kind (see: Metropolitan (Perth) Passenger Transport 
Trust v. Gersdorf (1981) 61 WAIG 611; Robe River Iron 
Associates v. The Australian Workers' Union, West Austra- 
lian Branch. Industrial Union of Workers (1987) 67 WAIG 
320; and Coles/Myer t/a K Mart v. The Shop, Distributive 
and Allied Employees' Association of Western Australia 
(1992) 72 WAIG 1747, 1751). 

As the question of the power of the Commission to make 
the amendments was deliberately not pursued by the 
Appellant the matter need not be considered further on this 
occasion. 

In my view there is even less substance to the second of 
the amended grounds of appeal. It ill behoves the Appellant 
to suggest that the Commission "erred in fact and in law in 
not putting enough weight on the (Appellant's) submission" 
that the Respondent "was not made redundant and that his 
position was not abolished and was in fact being carried out 
by someone else'' when in fact the evidence, as distinct from 
the submissions of the Appellant's agent, indicated only that 
the Respondent was dismissed on the grounds of redun- 
dancy. Indeed, far from erring in failing to give little or no 
weight to the submissions of the Appellant's agent in this 
regard, the Commission, in my opinion, was acting quite 
properly. As has been made clear on a number of occasions, 
assertions of fact in the form of submissions from agents are 
not evidence of the truth of those assertions, except where 
they are accepted by interested parties as being correct (see: 
Carter v. Drake (1992) 72 WAIG 2742, 2749). In this case, 
the reasons for the Respondent's dismissal were very much 
a matter of controversy and unlike the Appellant, the 
Respondent led sworn evidence to support his version of the 
events in question. An unsworn statement from the 
Appellant's secretary to the contrary can have little or no 
weight in such circumstances. Relief from complying with 
the rules of evidence does not relieve parties from leading 
sworn evidence on matters of controversy (see: Pastrycooks 
Employees, Biscuit Makers Employees and Flour and Sugar 
Goods Workers Union (NSW) v. Gartrell White (1990) 35 
IR 60). 

Thus, having regard to the amended grounds of appeal and 
the way in which they were advanced by the Appellant, I 
am of the opinion, for the foregoing reasons, that the appeal 
should be dismissed. 
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COMMISSIONER PARKS: I have had the opportunity 
of reading the draft Reasons for Decision prepared by the 
President and I agree therewith to the extent that the 
applicant Union failed to make out the two grounds on 
which its appeal is mounted. 

However, it is my view that the application, as amended, 
which was before the Commission at first instance is outside 
the jurisdiction of the Commission as held by the Industrial 
Appeal Court in the matters of Robe River Iron Associates 
v. Association of Drafting, Supervisory and Technical 
Employees of Western Australian (68 WA1G 11), Kounis 
Metal Industries Pty Ltd v. Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch (73 WAIG 14) and Coles Myer Ltd trading as Coles 
Supennarkets v. K F Coppin, N W Ryan and J Sweeting (73 
WAIG 1754). 

The dismissal of Mr Harris took effect on 29 March 1993, 
that is, after his application had been filed in the 
Commission but prior to the hearing and determination of 
his claims alleging that he had been denied several 
contractual benefits. He did not however, seek to have the 
Commission restore him to the position of an employee with 
the Western Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth. In 
the matter of Nappy Happy Service v. The Federated 
Miscellaneous Workers' Union of Australia, WA Branch 
(73 WAIG 2007), the Full Bench reviewed the relevant 
authorities and members thereof expressed the following 
views— 

The President and Negus C (jointly)— 

The nature of these matters and of the definition of 
"industrial matter" was thoroughly considered by the 
Full Bench in a number of decisions (see for example 
Perth Finishing College Pty Ltd v. Watts 69 WAIG 
2307, Adelaide Timber Co Pty Ltd v. WA Timber 
Industry Industrial Union of Workers, South-West 
Land Division 71 WAIG 325, Hamersley Iron Pty Ltd 
v. AMWSU 70 WAIG 2545, and cases cited therein, 
as examples). However, in Kounis Metal Industries Pty 
Ltd v. TWU {op cit) and in Coles Myer Ltd trading as 
Coles Supermarkets v. Coppin and Others (op cit) there 
was no invitation to the Industrial Appeal Court to 
review the past decisions (and Pepler's Case (op cit) 
in particular). If or until that is done, we are bound by 
the ratio decidendi of those cases. Those cases were not 

judgement the Industrial Appeal Court went on to 
say— 

What this line of authority [Pepler and Kounis] 
indicates is that there must be a continuation of 
an industrial relationship between the parties to 
constitute an industrial matter. 

[page 10 : emphasis added] 
And while it goes on to refer to the definition of 

'industrial matter' including any matter relating to the 
'conditions of employment which are to take effect 
after the termination of employment', the Industrial 
Appeal court says that this means that— 

The exercise of power under the provision is 
limited to the making of the conditions whilst the 
contract of employment is in existence. 

[page 10 : emphasis added] 
I take this to mean that there is jurisdiction to enquire 

into and deal with a claim for a contractual benefit 
which is to become operative after the end of a contract 
of employment but only if the power to enquire into and 
determine the matter is exercised during the life of that 
contract. The Industrial Appeal Court then went on to 
refer to paragraph (c) of the definition of 'industrial 
matter' and says that in the context of the same opening 
words of the definition, the authority of the Commis- 
sion to enquire into and deal with an 'industrial matter' 
involving the dismissal of a person is limited in the 
same way to an existing or prospective continuing 
relationship of employer—employee with the only 
extension of this being 'where an industrial dispute has 
been resolved by orders directing re-employment and 
in some cases where re-employment is sought on the 
basis of unfair dismissal'. It then goes on— 

The philosophy of the Act has remained 
unchanged throughout the course of this construc- 
tion consistently placed on this Act and its 
predecessors by this Court and its predecessor. 

Absent any industrial dispute and a claim to 
reinstate a dismissed employer [sic] the Commis- 
sion does not have jurisdiction to deal with the 
common law contract between an employer and 
his ex-employee. 

[page 11 : emphasis added] 
This must mean that because the claims in each case 

Coles Myer Ltd trading as Coles Supermarkets v. not for re-emolovment the Commission had no iu ' 
med implied 

terms. It follows that even a dispute over a claimed 
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Firstly, the Commission at first instance, on those 
authorities, had no jurisdiction to order "compensa- 
tion" where it was not related to an order for 
reinstatement, as it was not. There is no jurisdiction to 
order for compensation at large, on those authorities. 

claim or make an order for compensation or tor 
contractual benefits divorced from an order for rein- 

Kennedy C- 
(p. 2008—underlining added) 

In unanimously upholding the appeal the Industrial 
Appeal Court, made no finding as to whether the term 
implied into the contracts by Salmon C was fact. The 
appeals were upheld on the ground that there was no 
jurisdiction to make the order which issued. After 

19 of the Kr 

determine the matter. 
The ramifications of all this appear to include some 

very odd corollaries in industrial relations. It means 
that where there is an employee-employer relationship 
in existence, an industrial dispute (for instance) over a 
period of notice of termination of that contract with 
payment in lieu of that notice, which is referred to the 
Commission pursuant to section 29(b)(ii), would be 
within jurisdiction. But where there is an employee- 
employer relationship in existence, an industrial dis- 
pute over a parallel benefit will not be within 
jurisdiction if the employee is made an ex-employee 
before application to the Commission. And further if 
an employee is made an ex-employee in the course of 
the proceedings on his claim and re-employment (let 
alone claim for) is not a prospect because, for instance, 
the employer has restructured its business, then there 
is no jurisdiction. Or to put it another way, an industrial 
disoute which is clearly within iurisdiction on applica- 
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tion is no longer an industrial dispute within jurisdic- 
tion if at the point of considering remedy (as was the 
situation in Pepler) there is no employer-employee 

(p. 2012 et seq—underlining added) 
The order of the Commission at first instance No. 296 of 

1993, dated 20 September 1993 (AB 12) directed that the 
sum of $7,560.03 be paid to Mr Harris an ex-employee of 
the Union since 29 March 1993. Thus, absent an employer 
and employee relationship, that order, in my view, was made 
without jurisdiction residing in the Commission as found by 
the Industrial Appeal Court, and the Full Bench in the 
passages I have underlined (supra). I would therefore quash 
the decision of the Commissioner. 

THE PRESIDENT: For those reasons, the appeal will be 
dismissed. 

Order accordingly. 
Appearances: Mr G. Maguire on behalf of the appellant. 
Mr D.H. Schapper (of Counsel) on behalf of the 

respondent. 
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Order, 
THIS matter having come on for hearing before the Full 
Bench on the 16th day of November 1993, and having heard 
Mr G. Maguire on behalf of the appellant and Mr D.H. 
Schapper (of Counsel) on behalf of the respondent, and the 
appellant having made an application to amend the grounds 
of appeal, and there being no objection by the respondent, 
and, further, the appellant having made applications to 
extend time to file and serve appeal books and to extend time 
within which to make such an application, and there being 
no objection by the respondent to such applications, it is this 
day, the 25th day of January 1994, ordered as follows:— 

(1) That leave be and is hereby panted to the 
appellant to amend the pounds of appeal in the 
terms of a schedule headed "Schedule "A", 
Amended Grounds of Appeal and Relief Sought" 
filed on the 12th day of November 1993. 

(2) That time be and is hereby extended to and 
including the 7th day of October 1993 for the 
appellant herein to file an application to extend 
time for lodging appeal books. 

(3) That time be and is hereby extended to the 
appellant herein to lodge appeal books until and 
including the 7th day of October 1993. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.j President. 

THIS matter having come on for hearing before the Full 
Bench on the 16th day of November 1993, and having heard 
Mr G. Maguire on behalf of the appellant and Mr D.H. 
Schapper (of Counsel) on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 25th day of 
January 1994 wherein it was found that the appeal should 
be dismissed, it is this day, the 25th day of January 1994, 
ordered that appeal No. 1335 of 1993 be and is hereby 
dismissed. 

By the Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.I President. 

FULL BENCH— 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
St John Ambulance Australia, WA Ambulance Service Inc 

(Appellant) 
and 

The Federated Miscellaneous Workers' Union of Australia 
WA Branch 

(Respondent) 
No. 1257 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
1 February 1994. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of an Industrial 
Magistrate sitting in the Industrial Court at Perth. 



The Federated Miscellaneous Workers' Union of Austra- 
lia WA Branch made complaint to the Industrial Magistrate 
"that between/on the 21 st day of October 1992 and the 17th 
day of November 1992 at Belmont St John Ambulance 
Australia, W.A. Ambulance Service Inc. being a party 
bound by Award No. 50 of 1968 has committed a breach 
thereof in that it denied compassionate leave to Mr M Van 
Luyn on the 22nd, 23rd, 24th and 25th of October 1992" 
(see page 4 of the appeal book (hereinafter referred to as 
"AB")). The decision was that a caution be imposed (the 
alleged breach having been established) with an order for 
costs of $49.30. 

Grounds of Appeal. 
The grounds of appeal herein are as follows (see page 2 

(AB)):— 
"1. The Learned Industrial Magistrate erred in that he 

found the Appellant (Defendant) to be in breach 
of the Ambulance Service Employees Award 
when: 

a) Mr van Luyn was not refused leave, 
b) nor was payment refused for such leave 

on the days 22, 23, 24 and 25 October 1992. 
2. The Learned Industrial Magistrate erred in that he 

found that the condition of Mrs van Luyn, on 22, 
23, 24 and 25 October 1992, amounted to a 
"serious illness" within the: 

a) meaning and/or construction 
and/or 

b) application 
of Clause 25—Compassionate Leave of the 
Ambulance Service Employees' Award. 

3. The Learned Industrial Magistrate erred in finding 
that the Appellant (Defendant) breached Clause 
25—Compassionate Leave of the Ambulance 
Service Employees' Award when at the time of 
the request for such leave Mr van Luyn clearly 
failed to satisfy the Award requirement to provide 
proof of such death or serious illness to the 
satisfaction of the employer. 

4. The Learned Industrial Magistrate erred in finding 
that the Appellant (Defendant) breached Clause 
25—Compassionate Leave of the Ambulance 
Service Employees' Award when there was no or 
not sufficient evidence that Mr van Luyn had 
established that; 

a) the relative or, 
b) others normally dependant on the relative 

required the care and attention of Mr van Luyn on 
the days 22, 23, 24 and 25 October 1992." 

Background. 
Mr Martin Bernard Van Luyn was, at all material times, 

a grade 3 ambulance officer employed by St John 
Ambulance Australia, WA Ambulance Service Inc. 

St John Ambulance Australia, WA Ambulance Service 
Inc is, of course, the provider of a very large ambulance 
service in this State. 

Mr Van Luyn was at all material times married to Mrs 
Sandra Joy Van Luyn. They had at the time two children 
aged four and two. Mrs Van Luyn was expecting another. 
She went into hospital at St John of God Hospital, Subiaco, 
after 38 weeks of gestation, on 14 October 1992. 

The doctor who gave evidence in this matter was Dr 
Louise Mary Farrell, an obstetrician and gynaecologist. 

On 14 October 1992, after Dr Farrell examined Mrs Van 
Luyn, she decided that she should induce the birth 
prematurely, and the baby was bom on 15 October 1992, 
Mrs Van Luyn having entered hospital that day. 

There is no doubt that Mrs Van Luyn suffered from 
"complications'' after the delivery of the baby, and required 
an operation by a surgeon, Mr Michael Levitt, who was 
called in by Dr Farrell to perform the operation. It was his 
opinion that the operation was required after he had seen 
Mrs Van Luyn. The operation was a haemorrhoidectomy. 

described by Dr Farrell as emergency haemorrhoidectomy, 
after Mrs Van Luyn had not responded to conservative 
measures, namely the application of steroid creams, with 
local anaesthetic and antibiotics and ice packs. She was not 
responding to this therapy, and that is why Dr Farrell 
consulted Mr Levitt, the surgeon. After the operation, Mrs 
Van Luyn had even more than the usual pain, pain relief was 
difficult, and she required frequent narcotic analgesia by 
injection. Dr Farrell gave evidence that surgery could not 
have waited because she was in intense pain and had had 
five days of conservative treatment which had failed. 

Dr Farrell said that she delivered 400 babies a year, and 
in the last seven years this sort of thing had happened on 
only five occasions in her experience. This was not elective 
surgery because individual practitioners prefer not to operate 
after patients have delivered, for a number of reasons related 
to the blood change and so forth, Dr Farrell said in evidence. 
The operation was the only option available to relieve Mrs 
Van Luyn's intense pain after the failure of the non- 
operative treatment. 

In addition, it was Dr Farrell's view that Mrs Van Luyn 
needed her husband to be with her during this time because 
she was in distress. Thus, Mr Van Luyn was required to be 
with his wife and was with her in hospital. 

His mother (a woman of advanced years) was able to care 
for the children only between two and four hours a day 
whilst he was visiting his wife in hospital. For the remainder 
of the time he looked after the two children. The two little 
children had contracted viral infections which had devel- 
oped into bacterial chest infections. They required antibiot- 
ics several times a day. Mr Van Luyn therefore took time 
off work in order to attend to his children and their care and 
to be with his wife in hospital. 

On 18, 19, 20 and 21 October 1992, Mr Van Luyn had 
rostered days off. He did not work on the following four 
days, 22, 23, 24 and 25 October 1992, when he was rostered 
for duty. 

He did not put his children into day care because these 
events happened at short notice, and, further, they were sick 
and required attention. As far as he knew sick children are 
not accepted in day care and day care centres could not 
provide the care required anyway. There was no evidence 
to contradict that, and, in any event, he was required to be 
with his wife. 

Mr Van Luyn requested compassionate leave from Mr 
Colin Charles Weeks, the Personnel Director of St John 
Ambulance Australia, WA Ambulance Service Inc, on 21 
October 1992, and this was denied. 

We should add that there was evidence from an 
anaesthetist, Dr Harry Frank Oxer, the Medical Director of 
St John Ambulance Australia, WA Ambulance Service Inc. 
Dr Oxer did not, of course, see Mrs Van Luyn, but he would 
not have described the word "serious" to illnesses 
involving haemorrhoids. He did, however, say that severe 
pain would be detrimental to somebody's well-being, and 
that the immediate post-operative phase of a haemorrhoidec- 
tomy is one of the more painful procedures. 

In any event, Mr Van Luyn sent an undated memorandum 
(see page 109 of the appeal book (hereinafter referred to as 
"AB"), exhibit Gl) to the attention of Mr R Marshall. 

Mr Weeks, the Personnel Director, replied by letter dated 
9 October 1992 (see page 111 (AB), exhibit G2) saying that 
the grant of compassionate leave for serious illnesses was 
entirely dependent on "the merits of the circumstances". He 
also said:— 

"You may appreciate that there is no simple 
definition for serious illness as there are varying 
situations of hardship relating to each request for 
compassionate leave." 

By memorandum dated 24 October 1992 (see page 112 
(AB), exhibit G3), Mr Van Luyn confirmed in writing his 
request for compassionate leave. 

He then received a letter dated 28 October 1992 (see page 
113 (AB)) from Mr Weeks asking for various details. 

Mr Van Luyn responded by memorandum dated 4 
November 1992 (see page 114 (AB), exhibit G5). 
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Dr Farrell. by letter dated 23 November 1992 (see page 
115 (AB), exhibit G6), confirmed the events which we have 
described above and said that it was necessary for "Martin 
to take leave from work to be with her". 

In the end, by letter dated 17 November 1992 (see page 
116 (AB), exhibit G7), Mr Weeks wrote to Mr Van Luyn 
confirming the refusal of compassionate leave and saying 
this:— 

"The major reason for this ruling is that maternity 
cases do not warrant extension of compassionate leave 
as this concession is reserved solely for death in the 
family or matters of a far more serious nature than 
premature delivery entails." 

What is clear, of course, is that Mr Van Luyn was, in fact, 
paid for those days which he took off, but that they were paid 
on the basis that he would have to make them up later, either 
by deduction from his annual leave entitlement, or by 
working for it, which was said to be by virtue of clause 24 
of the Ambulance Service Employees' Award, 1969, Award 
No 50 of 1968 (hereinafter referred to as "the award"), the 
Special Leave clause, which reads as follows:— 

"(1) Leave of absence without pay may be granted in 
special circumstances at the discretion of the 
employer. Any leave of absence so granted will 
be in writing, a copy of which will be forwarded 
to the union. Officers taking the said leave of 
absence will not forfeit any accumulated long 
service leave entitlement from the time the officer 
commenced employment to the time the officer 
goes on the said leave of absence. 

(2) Notwithstanding the provisions of this award the 
employer may grant an officer up to four days' 
short leave in special circumstances. Except 
where such leave is requested on compassionate 
grounds, the leave taken shall be repaid by the 
officer at a time or times as agreed between the 
parties, or debited against the annual leave 
entitlements as provided in Clause 11.—Annual 
Leave, of this award." 

Conclusions. 
Clause 25 of the award is the operative clause. That reads 

as follows:— 
"25.—Compassionate Leave. 

(1) An officer shall on notice be entitled: 
(a) on the death or serious illness within Austra- 

lia of a wife, husband, father, mother, 
brother, sister, child or step-child, mother-in- 
law, father-in-law, grandparent, grandchild; 

(b) on the death only outside Australia of a wife, 
husband, mother, father, sister, brother, 
child: 

to leave without deduction of pay for a period not 
exceeding the number of hours worked by the 
officer in four ordinary days' worked. 

(2) Proof of such death or serious illness shall be 
furnished by the officer to the satisfaction of the 
employer. In the case of serious illness, the officer 
must establish that the relative or others normally 
dependent on the relative, require the care and 
attention of the officer during the period of the 
entitlement. 

(3) Provided that this clause shall have no effect while 
the period of entitlement of leave under it 
coincides with any other period of entitlement to 
leave. 

(4) For the purpose of this clause the words "wife" 
and "husband" shall include a person who lives 
with the officer as a defacto wife or husband." 

The Industrial Magistrate found that the officer con- 
cerned, Mr Van Luyn, had given notice as required by clause 
25(1), and, secondly, that such leave was sought upon the 
serious illness of his wife by Mr Van Luyn. 

Further, the Industrial Magistrate was satisfied that Mr 
Van Luyn had established that the children were normally 
in the care of his wife, that is dependent on her, his relative, 

for their care and attention, and they therefore required his 
care and attention during the period of the entitlement to 
leave. 

His Worship held that Mrs Van Luyn had suffered a 
serious illness as defined, because it necessitated the 
performance of an operation either under local or general 
anaesthetic, and, subsequently, necessitated the administra- 
tion of analgesics by injection, and that procedure continued 
until 26 October 1992. 

Firstly, it is quite clear that Mr Van Luyn was refused 
compassionate leave and that therefore any other leave 
which he might have been granted was not the compassion- 
ate leave which he says he was entitled to. That being so, 
of course, he would be bound to make up the leave, either 
by deduction from his annual leave entitlement, or by 
working for it, as we understand the situation. 

Next, it is quite clear that the illness, the subject of the 
claim, was the illness of a wife, a person referred to in clause 
25(1) of the award. 

It is clear, too, that Mr Van Luyn sought compassionate 
leave for days when he was to be rostered on and that he 
gave the notice required by the clause. 

It is clear, too, that he purported to provide proof of the 
alleged serious illness by virtue of Dr Farrell's certificate 
(see page 115 (AB), exhibit G6). 

The award must be interpreted in terms of the well known 
dictum of Brinsden J in Norwest Beef Industries Ltd and 
Another v. AMIEU 64 WAIG 2124 (see too AEEFEU v. 
Minister for Health 71 WAIG 2253). 

The real question was whether this was a serious illness. 
Firstly, it should be said that the words "the death or serious 
illness" in clause 25( 1 )(a) of the award are used disjunc- 
tively. The word "or" in that clause is plainly a disjunctive 
proposition. 

On a plain reading of the words of the clause, read in the 
context of the whole of the award, we can find nothing to 
support the contention of Mr Brunner, on behalf of St John 
Ambulance Australia, WA Ambulance Service Inc. that a 
serious illness must be one which causes death or is likely 
to cause death or brings a person near to death. There are 
two separate and distinct words used. One is "death" and 
the other is "serious illness". The plain meaning of 
"serious illness" must be determined without any colour 
being given to it by the fact that the word "death" appears 
in the same phrase preceding the word "or". We agree, of 
course, that hospital isation of a person is not synonymous 
with a person suffering a serious illness. That was Mr 
Brunner's submission. 

It is noteworthy that the word "serious" in its most 
apposite meaning means "giving cause for apprehension; 
critical: a serious illness" (see the Macquarie Dictionary, 
second edition, at page 1600). Thus, "serious" can mean 
either critical or giving cause for apprehension. "Apprehen- 
sion" is defined to mean (by the Macquarie Dictionary, 
second edition, at page 80) "1. anticipation of adversity; 
dread or fear of coming evil. 2. the faculty of apprehending; 
understanding" (we will not cite any of the other meanings 
given there). It is fair to say that the words "anticipation of 
adversity; dread or fear of coming evil" are the most 
appropriate. In other words, a serious illness, in its plain 
meaning, is one which generates apprehension to persons. 

It is clear that what Mrs Van Luyn had was not life 
threatening or critical. However, what occurred was that a 
person who had given birth to a child developed a difficulty 
which was remediable only by surgery, was in distress, and 
was in substantial pain requiring surgery to alleviate it. 
Indeed, lesser remedies were not effective. It was a condition 
not often seen by an experienced gynaecologist. 

"Serious" must, of course, be a word which is applied 
or not applied, depending on the particular circumstances, 
and in the particular circumstances of this case, given the 
evidence of Dr Farrell, the condition was a serious one. On 
Dr Farrell's evidence, Mrs Van Luyn was unable to nurse 
her baby, so great was the pain. That had not been the case 
with her two previous births. That it was, is accentuated by 
the fact that, even after the operation, Mrs Van Luyn had to 
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remain in hospital where she received intravenous injections 
of analgesics, so intense was the pain. 

Further, her hospitalisation for a period of 12 days from 
the date of the induced birth could not be said to be the 
indication of anything but a serious illness. The Industrial 
Magistrate was right to so find. 

Further, there was proof of such serious illness given to 
the employer, as the award required. 

It was submitted to us that what had to be established was 
the seriousness of the illness and that to the satisfaction of 
the employer. That, of course, is not so. What has to be done 
under the clause is that the employee provides proof of the 
serious illness to the satisfaction of the employer. In other 
words, an employer must be satisfied that the person has 
suffered from a serious illness because of the proof given. 
However, the right to claim an entitlement for compassion- 
ate leave exists purely because there has been a serious 
illness, and the existence of a serious illness is not a matter 
for the judgment of the employer, in the end, if that 
judgment is challenged in a Court. Indeed, an employer who 
is not a medical practitioner is not competent to judge what 
is "a serious illness" on the plain meaning of the words of 
the award for the purpose of giving evidence. Those 
constructions of the subject clause, on its plain words, do 
not result in any ambiguity or absurdity. 

Further, it is quite clear, too, on the evidence, that Mr Van 
Luyn had established that the two older children were 
normally dependant on Mrs Van Luyn for care, and that they 
did require his care and attention during the period of the 
entitlement. It is quite clear that his mother was not able to 
look after them all the time, nor, were she able to look after 
them, that she be compelled to. 

In all of the circumstances, none of the grounds of appeal 
are made out. His Worship found as he was entitled to find. 
The appeal will be dismissed. 

Order accordingly 
Appearances: Mr P.O. Brunner on behalf of the appellant. 
Mr D.J. Kelly on behalf of the respondent. 
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BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
1 February 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 20th day of December 1993, and having heard 
Mr P.G. Brunner on behalf of the appellant and Mr D.J. 
Kelly on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision 
being delivered on the 1st day of February 1994 wherein it 
was found that the appeal should be dismissed, it is this day, 
the 1st day of February 1994, ordered that appeal No. 1257 
of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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Editor's Note: Previous Decisions and Orders published (73 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
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Marjorie Ann Drake 
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and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
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Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little 
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No. 1053 of 1991. 
Marjorie Ann Drake 

(Applicant) 
and 

Lynsey Barrington Carter, the Federated Liquor and Allied 
Industries Employees' Union of Australia, Western 

Australian Branch, Union of Workers and Natale Onofaro, 
Norman Webb, Donna Beverley Lacey, Mamee Su-Ann 
Symons, Jeffrey Edward Shore, Antonietta Faccioni and 

Janet Little 
(Respondents) 

No. 1478 of 1991. 
Marjorie Ann Drake 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers, 
Antonietta Faccioni, Janet Little, Norman Webb, Lynsey 

Barrington Carter, Donna Beverley Lacey, Natale Onofaro, 
Mamee Su-Ann Symons and Jeffrey Edward Shore 

(Respondents) 
No. 1479 of 1991. 

Ellis Mervyn Green, Jed James Carter and Shanthi DeSilva 
(Applicants) 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Donna Beverley Lacey, Natale Onofaro, Jeffrey Edward 
Shore, Mamee Su-Ann Symons, Norman Webb and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Respondents) 
No. 1529 of 1991. 

Marjorie Ann Drake 
(Applicant) 

and 
Lynsey Barrington Carter, Janet Little, Antonietta Faccioni, 

Natale Onofaro, Norman Webb, Donna Beverley Lacey, 
Jeffrey Edward Shore, Mamee Su-Ann Symons and the 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

(Respondents) 
No. 127 of 1992. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

25 January 1994. 
Reasons for Decision. 

THE PRESIDENT: On 12 November 1993, the Industrial 
Appeal Court made orders in relation to appeal No 2 of 
1993, which was an appeal from the decision made by the 
Commission, constituted by the President. 



Those orders which were relevant to these proceedings 
were orders (2)(ii) and (2)(iv), which I now reproduce 
hereunder:— 

"2. In respect of the orders and declarations of the 
President of the Industrial Relations Commission 
made upon applications No. 1053 of 1991, 1478 
of 1991,1529 of 1991 and 127 of 1992 on the 28th 
day of January 1993: 

(0 ... 

(ii) Orders 2, 5, 6 and 18 are referred back to the 
President for re-consideration in the light of 
the reasons of the Court including the finding 
that it was open to him to find that the 
industrial officers were in fact organisers 

(iii) ... 

(iv) Orders 16, 17(b) and 19 are referred to the 
President for re-consideration in the light of 
the reasons and orders in this appeal." 

I was much assisted by proposed draft orders and written 
submissions filed on behalf of the applicants. 

Summarised, what was submitted on behalf of the 
applicants was that declarations (2), (5), and (6), and orders 
(16) and (19) be affirmed in the current form. 

It was submitted that order (18) be amended by deleting 
all of the words after the word "organisers". 

It was submitted that order (17)(b) should be amended by 
deleting the words "forthwith forward" and substituting 
therefor the words "for the period up to and including 
November 1993 provide". 

As to declarations (2), (5), and (6), and order (18), all of 
these, it was submitted, deal with the appointment of various 
persons to alleged positions as "industrial officer", "re- 
cruitment officer" and "organiser" variously with respect 
to Mr Johnston (Partington), Ms Potkura, Mr Baxter, and Ms 
Burke. 

The Industrial Appeal Court found that there was no case 
made out for interference with the finding of the President 
that the industrial officers were in fact organisers (see Carter 
and Others v. Drake and Others 73 WAIG 3308 per 
Nicholson J at page 3313). 

Order (18) is consequential upon that order, it was 
submitted. 

Order (16) is in one sense superfluous, it was submitted, 
but there is nothing in the decision of the Industrial Appeal 
Court which indicates that the order should not be made. 

As to order (17)(b), it was submitted that whilst Mrs 
Drake no longer holds the position of Secretary, and hence 
has no interest in having access to the keys as described in 
that order, it was appropriate that it be made clear in the 
orders that she had the right to have access to the keys for 
the period up to 25 November 1993 when she ceased to hold 
the office of Secretary. Hence, the order should be affirmed 
with the amendment suggested. 

As to order (19), this was the reverse in some ways of 
order (16) and there was no reason why it should not issue 
in its current form. 

Mr Nisbet QC made a number of submissions on behalf 
of the respondents. 

As to declaration (2), it was submitted that there was no 
jurisdiction to make such a declaration because there was 
no jurisdiction to correct past breaches (see Carter and 
Others v. Drake and Others 73 WAIG 3308 per Nicholson 
J at page 3311). 

The same submission was made as to declarations (5) and 
(6). 

As to order (16), the order, it was submitted, was 
superfluous and no rule breach supported it. That order is 
now at least superfluous. 

Order (17)(b) was otiose, it was submitted, because Mrs 
Drake was no longer the Secretary. I would agree with that 
submission. 

As to orders (18) and (19), it was submitted that there was 
no jurisdiction to correct past breaches. 

This is another of those unsatisfactory matters where no 
question of jurisdiction was raised in this Commission at 
first instance and where it remained until the matter went 
to appeal for that point to be raised. It seems to me that the 
only remedy for this sort of practice, which is far too 
prevalent in this jurisdiction, is to insert in the Industrial 
Relations Act 1979 (as amended) a provision providing for 
remedies in costs in such cases. 

I am not persuaded that the submission by Mr Nisbet as 
to the meaning of what the Industrial Appeal Court said in 
Carter and Others v. Drake and Others 73 WAIG 3308 has 
no foundation, at least on my reading of what Their Honours 
said. 

The submission was that there was no jurisdiction to 
remedy a past breach. Of course, if that is what Their 
Honours said, that would mean that no person who had a 
complaint about breaches of rules of organisations would 
have any remedy, and such an interpretation would seem to 
do gratuitous violence to the plain words of the section. That 
was not said as I read the decisions. It referred to declaring 
invalid the conduct of business at meetings. Those were 
meetings conducted, as I found, in breach of the rules. 
Nicholson J cited Harken v. Doman and Others 72 WAIG 
1727. However, the matter was not fully argued and I have 
some doubts about the position at this time. Further, such 
an order is probably otiose. 

I will therefore, for those reasons, delete all of those 
declarations and orders from the order originally made. 

Order accordingly 

Appearances: Mr G. Droppert (of Counsel) on behalf of 
the applicants. 

Mr P.M. Nisbet QC and with him Mr J.G.M. Fiocco (of 
Counsel) on behalf of the respondents. 
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16th day of December 1993, and having heard Mr G. 
Droppert (of Counsel) on behalf of the applicants and Mr 
P.M. Nisbet QC and with him Mr J.G.M. Fiocco (of 
Counsel) on behalf of the respondents, and having reserved 
my decision on the matter, and reasons for decision being 
delivered on the 25th day of January 1994, it is this day, the 
25th day of January 1994, ordered that declarations (2), (5), 
and (6), and orders (16), (17)(b), (18), and (19) made on the 
28th day of January 1993 be and are hereby deleted. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AWARDS/AGREEMENTS— 
Application for— 

CSR LTD GYPROCK BRADFORD WELSHPOOL 
ENTERPRISE BARGAINING AGREEMENT 1993 

No. AG 77 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

CSR Limited. 
No. AG 77 of 1993. 

CSR Ltd Gyprock Bradford Welshpool Enterprise Bargain- 
ing Agreement 1993. 

COMMISSIONER A.R. BEECH. 
17 January 1994. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the CSR Ltd Gyprock Bradford Welshpool 
Enterprise Bargaining Agreement 1993 be registered as 
an industrial agreement in accordance with the follow- 
ing Schedule on and from the 17th day of January 1994. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the CSR Ltd Gyprock 

Bradford Welshpool Enterprise Bargaining Agreement 
1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application 
4. Parties Bound 
5. Relationship to Parent Award 
6. Objectives 
7. Productivity, Efficiency and Flexibility 
8. Commitments 
9. Consultative Processes 

10. Wage Increases 
11. Dispute Resolution 
12. No Extra Claims 
13. Date and Period of Operation 
14. Signatures to Agreement 

Schedule 1—Wage Rates 1994 

3.—Application. 
This Agreement shall apply at the CSR Ltd Gyprock 

Bradford Operations, 21 Sheffield Road, Welshpool in 
respect of employees employed under the terms of the 
Building Materials Manufacture (CSR Limited—Welshpool 
Works) Award, 1982, and replaces the CSR Ltd—Bradford 
Insulation Welshpool (Enterprise Bargaining) Agreement 
1992. 

4.—Parties Bound. 
This Agreement shall be binding on: 

(1) CSR Ltd (Gyprock Bradford); 
(2) The Australian Liquor, Hospitality and Miscella- 

neous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch; 



(3) All employees who are engaged in any of the 
occupations contained in the Building Materials 
Manufacture (CSR Limited—Welshpool Works) 
Award, 1982. 

5.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with the Building Materials Manufacture (CSR 
Limited—Welshpool Works) Award, 1982. Provided that 
where there is any inconsistency between the award and this 
agreement, the latter shall prevail to the extent of the 
inconsistency. 

6.—Objectives. 
The parties to the agreement agree that the CSR Limited 

Gyprock Bradford Welshpool site must continue to achieve 
real and sustained performance improvement by embracing 
the philosophy of continuous improvement. 

The aim is to become an internationally competitive 
manufacturing company with continually improving levels 
of customer service, product quality and employee satisfac- 
tion. 

The company has commenced the introduction of Total 
Quality Management principles to be known as Building in 
Quality (BIQ) to assist to assist in the achievement of the 
objectives of this agreement. 

All employees will become familiar with the BIQ 
concepts and skills through training and involvement in 
Project Groups. 

The Project Groups will: 
• be established within and sometimes across 

departments; 
• monitor performance and implement changes to 

achieve improved quality performance and work 
practices. 

BIQ will require the involvement of all employees in data 
collection at some time to assist the project groups. 

7.—Productivity, Efficiency and Flexibility. 
The following efficiency measures and improvement 

initiatives which are designed to improve productivity, 
efficiency and flexibility in the operation have been agreed 
and implemented. 

(1) Technological Change—Testing 
It is agreed that with the introduction of new technology 

testing procedures, employees will perform tests as required. 
This will initially involve the introduction of the bond test 
machine, cube crushing test, phase analysis test and thermal 
set test. 

(2) Warehouse Procedures 
Changing market needs require a change in the handling 

procedures for our products. Employees will work consul ta- 
tively to ensure safe procedures can be identified for 
handling all products. It is agreed that six metre sheets will 
be handled in accordance with recognised procedures. 

(3) Site Workgroup—Gyprock/Bradford 
It is agreed that a flexible site workforce will be 

established with production employees able to work in the 
plasterboard and insulation factories. 

In accordance with the need for increased flexibility 
employees agree to undertake alternative duties available on 
the Gyprock Bradford site in the following instances: 

• for periods where there is no productive work 
available in an employee's usual department due 
to a downturn in market requirements for certain 
products, surplus labour will be transferred to 
meet the production requirements elsewhere on 
the site. 

• in the event of equipment/machinery breakdown 
or maintenance requirements, alternative duties 
will be provided. 

(4) RDO Plan to Reflect Demand on Business 
Production employees have agreed to a flexible RDO 

roster arrangement which is dependent on customer demand 
and which reflects the changing requirements currently 
being experienced in the building industry. 

It is agreed that any changing of RDO arrangements will 
be undertaken in consultation with the employees involved. 

(5) Maintenance Assistance as Required 
Production employees will assist maintenance contractors 

on production down days. Typical duties will include 
painting, cleaning, preparation for maintenance eg: removal 
of guards, etc., and general assistance to trades people. 

(6) Plant Capability 
It is agreed that production rates of the plants will only 

be limited by safe operation of the plants to their design 
capacity having regard for the safety of employees at all 
times. 

(7) Payment of Wages 
Payment of wages to those employees currently paid via 

electronic funds transfer will continue. Employees currently 
paid by cheque may continue with this means of payment, 
with a move to EFT preferred by the Company at a later date. 

All new employees will receive their wages through 
Electronic Funds Transfer. 

8.—Commitments. 
The following commitments will be entered into upon the 

commencement of this Enterprise Bargaining Agreement. 
(1) Following the introduction of BIQ, the need for 

continuous improvement in all facets of the business plan 
has emerged as critical in providing the business with a 
necessary focus. 

(2) All employees have undertaken to participate in the 
development and adoption of key performance indicators, in 
order to determine existing levels of productivity and 
efficiency in critical areas of the business. 

In a number of areas, relevant key performance indicators 
have been identified as follows: 

• Product complaints; 
« Improved testing procedures; 
• Level of reject board; 
• Improved raw material usage. 

In addition, other indicators will be identified through 
improvement projects. 

The parties agree that a committee comprising representa- 
tives of employees and management will develop a method 
of monitoring improvement in productivity and efficiency 
through the agreed key performance indicators. This method 
will include: 

• measurement of current level of performance in 
each area; 

• setting realistic goals for improvement in each 
indicator which are understood and communicated 
throughout the site; and 

• development and implementation of measures 
aimed at improving levels of performance. 

(3) The parties agree to take such action that is required 
with the aid of the BIQ Project Tfeams to eliminate product 
and service quality problems. 

(4) The parties agree that with the future introduction of 
Direct Data Entry appropriately trained personnel will 
undertake this function on the production line. 

9.—Consultative Processes. 
Consultative mechanisms are in place and are working. 

Through this process there is an ongoing commitment to 
examine measures designed to improve the productivity and 
efficiency of the operation. Examples of changes already 
agreed include: 

• operation of cornice plant, as required by demand; 
• changes to various testing procedures and intro- 

duction of new tests; and 



• changes in some warehouse procedures designed 
to better meet customer needs. 

Areas to be considered by the Consultative Committee 
include: 

• utilisation of Plastermill budd/safety man to 
include such duties as bagging plaster-based 
products and bagging CMA. 

Consultative committee training through an approved 
body will be investigated, with a goal to train three members 
of the committee in consultative processes over the period 
of this agreement. 

10.—Wage Increases. 
(1) It is agreed that wage rates set out in Schedule 

1—Wage Rates 1994 hereof payable to all employees shall 
be increased by 4.5% from the date of approval of this 
agreement by the Western Australian Industrial Relations 
Commission. 

(2) Performance improvement is necessary in many areas 
to strengthen our business, and ensure ongoing security for 
the enterprise and its employees. 

In recognition of a need to improve our performance, the 
following mechanism has been developed to reward 
employees for real and quantifiable improvement in our 
business. 

Three months following ratification of this agreement the 
Site Consultative Committee will measure current perform- 
ance in the following two areas: 

- Site absenteeism (taken from CHRIS system) 
Performance Measured July—September 1993— 
Absenteeism = 7.84 days/annum/employee 
Target for first three months of Agreement Period 

= 7.5 days/annum/employee 
- Insulation processing. 

Measures and systems to be put in place to 
monitor the following key performance indicators. 

Unplanned delays. 
Percentage recovery (yield) of product proc- 
essed at Welshpool. 
Man hours/square metre of processed prod- 
uct. 

It is agreed to achieve continuous improvement 
in the insulation processing key performance 
indicators during the life of this agreement. 

Performance will then be measured over the 
following three months and, provided the agreed 
performance targets have been met, a 0.5% 
performance payment will be paid, backdated to 
a date three months after the ratification of this 
agreement. 

11.—Dispute Resolution. 
(1) As soon as practicable after a dispute or claim has 

arisen, the employee concerned shall take the matter up with 
his or her immediate supervisor allowing the supervisor the 
opportunity to remedy the situation. 

(2) Where any such attempted settlement has failed, or 
where the nature of the dispute or claim is such that direct 
discussion between the employee and his/her immediate 
supervisor is inappropriate, the employee shall notify the 
duly appointed union delegate who will attempt to resolve 
the matter with the employee's supervisor. Where the matter 
cannot be resolved the union representative will raise the 
matter with the factory manager for further discussion and 
possible resolution. 

(3) If a resolution still cannot be reached, the matter shall 
be discussed by the State Manager and/or their representa- 
tive and accredited official of the ALHMWU. 

(4) If the matter is still not settled either party may submit 
the issue to the Western Australian Industrial Relations 
Commission in an attempt to resolve the matter by 
conciliation. Where the matter cannot be resolved by 
conciliation then it shall be referred for arbitration. 

(5) Without prejudice to either party, work should 
continue in accordance with the award while the matter(s) 

in dispute are being dealt with in accordance with this 
procedure. 

12.—No Extra Claims. 
No wage increases other than those contained within this 

agreement will be sought nor granted for the life of this 
agreement. 

13.—Date and Period of Operation. 
This agreement shall operate on and from the 17th day 

of January 1994 and shall remain in force for a period of 
twelve months. 

14.—Signatures to Agreement. 

Signed for and on behalf of CSR Limited 
M. Barnes 

In the presence of 
R. Adams 

Signed for and on behalf of 
The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 
Western Australian Branch 

Helen M. Creed 

In the presence of 
Gordon Thomson 

Schedule 1—Wage Rates 1994. 
Wage Group Current Upon 0.5% * 

Ratification 17 March 1994 
17 January 1994 

$ $ $ 
1 426.80 446.00 448.25 
2 417.80 436.60 438.80 
3 408.90 427.30 429.45 
4 404.20 422.40 424.50 
5 397.60 415.50 417.60 
6 395.00 412.80 414.85 
7 388.20 405.70 407.70 
8 384.30 401.60 403.60 

*Subject to reduced absenteeism and attainment of key 
performance indicators as per Clause 10.—Wages 
Increases. 

ENTERPRISE BARGAINING AGREEMENT- 
RENEWAL AGREEMENT 

No. AG 94 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', Fire- 
men's and Cleaners' Union of Workers and Others. 

No. AG 94 of 1993. 
COMMISSIONER G.L. FIELDING. 

22 December 1993. 
Reasons for Decision. 

THE COMMISSIONER: By this application the parties 
seek to register an industrial agreement, the sole import of 
which is to "renew" the Westrail Enterprise Bargaining 



Agreement 1992 until 13 September 1994. That Agreement 
was expressed to remain in force for a period of 12 months 
from the date it was "approved and ratified" by the 
Commission. That occurred formally, at least so far as the 
Agreement affected these parties, on 17 February last 

There is no reason why the Agreement now before the 
Commission should not be registered. Indeed, section 41(2) 
of the Industrial Relations Act 1979, as amended, requires 
that the Commission register it. In the circumstances, I 
intend to order that it be registered. 

Appearances: Mr D.F. Johnston on behalf of the 
Applicant. 

Mr D. McPolin on behalf of The West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union of Workers. 

Mr A. Dzieciol on behalf of the Australian Railways 
Union of Workers, West Australian Branch. 

Mr D. Hicks on behalf of the Metals and Engineering 
Workers' Union—Western Australian Branch. 

Miss M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

FREMANTLE PORT AUTHORITY 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', Fire- 
men's and Cleaners' Union of Workers and Others. 

No. AG 94 of 1993. 
Westrail Enterprise Bargaining Agreement 1992. 

No. AG 25 of 1992. 
COMMISSIONER G.L. FIELDING. 

22 December 1993. 
Order. 

HAVING heard Mr D.F. Johnston on behalf of the Applicant 
and Mr D. McPolin on behalf of The West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union of Workers; Mr A. Dzieciol on behalf of the 
Australian Railways Union of Workers, West Australian 
Branch; Mr D. Hicks on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch; 
and Miss M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Enterprise Bargaining Agreement—Re- 
newal Agreement, made between the parties on or 
about the 22nd day of December, 1993, and the subject 
of the application as amended, be registered as an 
industrial agreement under the Industrial Relations Act 
1979. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

No. AG 78 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Fremantle Port Authority and Another 
and 

Federated Clerks' Union of Australia, 
Industrial Union of Workers, W.A. Branch 

and Another. 

No. AG 78 of 1993. 

Fremantle Port Authority 
Administrative Agreement 1993. 

No. AG 78 of 1993. 

COMMISSIONER J.A. NEGUS. 
10 December 1993. 

Reasons for Decision. 
THIS was an application for the registration, pursuant to 
S.41 of the Industrial Relations Act 1979, of a new 
agreement to be known as the Fremantle Port Authority 
Administrative Agreement 1993. 

At the outset of proceedings, Mr Drake-Brockman, of 
Counsel, sought leave to appear so as to seek leave to 
intervene in proceedings on behalf of the Merchant Service 
Guild, W.A. Branch and the Seamen's Union of Australia 
West Australian Branch both of which are organisations 
registered in this jurisdiction. The intervention was vigor- 
ously opposed by the parties to the agreement. 

The Commission may pennit the intervention, pursuant 
to S.27(l)(k) of the Act of any person who can establish a 
sufficient interest in the matter. 

Because of the nature of these proceedings, it is prima 
facie impossible for any registered organisation, other than 
a party to the application, to establish any interest 
whatsoever let alone a sufficient interest as required by the 
Act. 
The relevant portions of the Industrial Relations Act came 
into effect on 1 December 1993 and are reproduced 
herewith. 

industrial 41. (1) An agreement with respect to any 
agreements. industrial matter or for the preven- 
„ ^ „ tion or resolution under this Act of Sutwmuted by No. w of disputes, disagreements, or ques- 

tions relating thereto may be made 
betv/een an organization or associa- 
tion of employees and any employer 
or organization or association of 
employers. 

Amended by ® Subject to subsection (3) and section 
No 15 of 1993 41 A, where the parties to an agree- 

ment referred to in subsection (1) 
apply to the Commission for regis- 
tration of the agreement as an indus- 
trial agreement the Commission 
shall register the agreement as an 
industrial agreement 

n) Before registering an industrial 
agreement the Commission may re- 
quire the parties thereto to effect 

No^ts^f 'i993 such variation as the Commission 
considers necessary or desirable for 
the purpose of giving clear expres- 
sion to the true intention of the 
parties. 

Amended by 
No 15 of 1993 

Amended by 
No. 15 of 1993 

14777—2 



41 A. (l)The Commission shall not under 
section 41 register an agreement as 
an industrial agreement if— 
(a) the agreement applies to more 

than a single enterprise; and 
(b) any term of the agreement is 

contrary to this Act or any 
General Order made under sec- 
tion 51, or any principles formu- 
lated in the course of proceed- 
ings in which a General Order is 
made under section 51. 

(2) For the purposes of subsection (1 )(a) 
an agreement applies to more than a 
single enterprise if it applies to— 
(a) more than one business, project 

or undertaking; or 
(b) the activities carried on by more 

than one public authority. 
It is plain that S.41(2) is mandatory. If the conditions 

precedent in S.41(3) and S.41A. are satisfied then the 
Commission is neither empowered nor required to exercise 
a discretion, merely to register the agreement. 

An inspection of the file and of the signed agreement 
reveals that it applies to a single enterprise, that being the 
business carried on by the Fremantle Port Authority. The 
conjunction of S.41A(l)(a) and (b) has the effect of 
specifically precluding the Commission from giving consid- 
eration to the State Wage Fixing Principles when dealing 
with this application. 

Against that background, Mr Drake-Brockman's applica- 
tion for leave to intervene was refused. 

The Section 50 parties severally conveyed to the 
Commission their approval of the agreement and their 
intention to not appear during the proceedings. They had of 
course been previously served with copies of the agreement. 

The agreement will be registered with effect from 3 
December 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Fremantle Port Authority and Another 
and 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, W.A. Branch 

and Another. 
No. AG 78 of 1993. 

Fremantle Port Authority 
Administrative Agreement 1993. 

No. AG 78 of 1993. 
COMMISSIONER J.A. NEGUS. 

25 Januray 1994. 
Order, 

Registration of an Enterprise Bargaining Industrial 
Agreement. 

No. AG 78 of 1993. 
HAVING heard Mr D. Lucev (of Counsel), Mr S. Reid and 
Mr A. Merton on behalf of the Applicants and Mr W. Smith 
and Ms S. Young on behalf of the Respondents, the 
Commission, being satisfied that the agreement applies to 
a single enterprise and expresses the true intention of the 
parties; and pursuant to the powers conferred under S.41 and 
S.41 A of the Industrial Relations Act 1979, hereby orders— 

1. That the Agreement as set out in the Schedule is 
hereby registered as an Enterprise Bargaining 
Industrial Agreement which is private to the 

parties, is sealed on the Commission's file and is 
available for perusal only with the permission of 
the Commission and the parties. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

GASCOYNE TRADING WORKSHOP ENTERPRISE 
BARGAINING AGREEMENT 1993 

No. AG 89 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Gascoyne Trading Pty Limited 

and 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch & Australian Electrical, Electronics, Foundry 

and Engineering Union (WA Branch). 
No. AG 89 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21 January 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 89 of 1993. 

HAVING heard Mr M. Connell on behalf of the Applicant 
and Mr G. Sturman on behalf of the Metals and Engineering 
Workers Union—Western Australian Branch and Mr N. 
Hodgson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (WA Branch), and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Gascoyne 
Trading Workshop Enterprise Bargaining Agreement 
1994, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

L—Title. 
This Agreement shall be known as the Gascoyne Trading 

Workshop Enterprise Bargaining Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Parties Bound 
4. Application and Incidence 
5. Single Bargaining Unit 
6. Aims of the Agreement 
7. Hours of Work 
8. Training 
9. Sick Leave 

10. Consultative Process 
11. Clothing 
12. Meal and Crib Breaks 
13. Public Holidays 
14. Rates of Pay 
15. Period of Operation 

Appendix 1 

3.—Parties Bound. 
(1) This Agreement shall be binding on the Gascoyne 

Trading Pty Ltd Workshop Operation, Jackson Street, 
Bassendean and its employees, the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and the Metals and Engineering Work- 
ers' Union—Western Australian Branch. 

Inserted by 
No 15 of 1993 
Restriction on power to 
register industrial agree- 
ments 



(2) The parties to this Agreement are Gascoyne Trading 
Pty Ltd, the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch. 

(3) The parties will oppose any applications by other 
parties to be joined to this Agreement. 

4.—Application and Incidence. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965. 

(2) Where there is any inconsistency between this 
Agreement and the Metal Trades (General) Award 1966 No. 
13 of 1965, this Agreement shall prevail to the extent of the 
inconsistency. 

5.—Single Bargaining Unit. 
The enterprise agreement is in accordance with the 

Decision in the January 1992 State Wage Case and has been 
negotiated with the union on site within a single bargaining 
unit. 

The single bargaining unit takes the form of a seven 
member Consultative Committee which has been estab- 
lished with employee and company representation. 

The Consultative Committee is properly constituted and 
their aims and objectives are consistent with this enterprise 
agreement. 

6.—Aims of the Agreement. 
In order to meet the variations in customer and 

operational demands during the week and year the following 
hours of work are required to make the Workshop more 
productive and service orientated. 

The arrangement of hours in Clause 7.—Hours of Work 
of this Agreement, will enable the company to introduce a 
greater spread of hours for the Workshop Operation while 
ensuring the employees are paid appropriate penalties for 
hours worked. This will also lead to an increase in efficiency 
in the flow of work into the Workshop, increased customer 
consultation and employee input into the organisation of 
duties, while enabling greater utilisation of capital within 
Gascoyne Trading due to reduced downtime of vehicles. 

7.—Hours of Work. 
The parties agree to the following hours of work and 

working arrangements to apply to the Workshop Operations 
during the life of this Agreement. 

These being two shifts as detailed below: 
AM PM 

Monday 7.30 am—4.00pm 10.30 am—9.00 pm 
TUesday 7.30 am—4.00pm 10.30 am—9.00 pm 
Wednesday 7.30 am—4.00pm 12.30 pm—9.00 pm 
Thursday 7.30 am—4.00pm 10.30 am—9.00 pm 
Friday 7.30 am—3.30pm 12.30 pm—9.00 pm 
Saturday 7.30 am—4.00pm 

The shifts will be applied on a rotation basis each week 
with employees being required to work the hours as 
indicated above, any variation will be between the employee 
and the manager of the Workshop. Afternoon shift attracts 
a penalty of 15% for employees ordinary hours as outlined 
in Appendix 1. A breakdown of hours and penalties appears 
in Appendix 1. 

8.—Training. 
A Training Committee consisting of nominated employee 

representatives, supervisor and the manager will develop 
appropriate training and assessment procedures to ensure 
that new and current employees are multi-skilled in 
operation requirements. This will involve identifying train- 
ing needs and developing training programmes through 
consultation with employees and management. 

9.—Sick Leave. 
All full time employees will be granted paid sick leave 

in accordance with their entitlement provided that the 
employee advises the supervisor within the first half hour 
of their shift on the day of their absence, states the expected 
length and reason for their absence. Standard award 
entitlement for sick leave will continue to apply. 

10.—Consultative Process. 
The parties agree to monitor the application of the 

agreement during its term. To this end a consultative 
committee will be established consisting of employer and 
employee representatives to identify methods of perform- 
ance measurement, develop systems of recording perform- 
ance, and communicate this process to all parties. The 
consultative committee will also assist in the resolution of 
any disputes that arise through the application of the 
Agreement. 

11.—Clothing 
If an employee is supplied with clothing by the employer 

the employee shall wear that clothing at all times when 
performing relevant duties. Current issues of protective 
clothing will continue. 

12.—Meal and Crib Breaks. 
A meal break of 30 minutes for both shifts will occur 5 

hours after the starting time. A crib break of 10 minutes 
duration will be taken at the employees discretion in the first 
and second halves of their shift. 

13.—Public Holidays. 
Work performed on a public holiday will be paid at the 

award public holiday penalty rate as contained in the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

14.—Rates of Pay. 
(1) On the basis of improvements in efficiency and 

productivity, and agreed work practice changes set out in 
this Agreement, and continued co-operation in future 
improvements in efficiency, productivity and work practice 
changes, the parties agree to: 

(a) Three percent increase in employees ordinary 
hourly rate of pay from the first pay period 
commencing on or after the 4th of January, 1994. 

(b) A 272% increase in employees ordinary hourly 
rate of pay from the first pay period commencing 
on or after 4th of July, 1994. 

(2) The purpose of this Clause the ordinary hourly rate of 
pay includes the award rate of pay for ordinary earnings of 
the employee's relevant to their classification, tool allow- 
ance and the employee's over-award payment applicable at 
the date of this Agreement. 

(3) It is agreed by the parties for the duration of this 
Agreement, that there be no extra claims made on the 
Company except when consistent with National or State 
Wage Case Decisions. 

15.—Period of Operation. 
This Agreement shall operate from the 4th January, 1994 

for a period of 12 months. 

H. McCREERY 13.12.93 

SIGNED ON BEHALF OF GASCOYNE DATE 
TRADING PTY. LTD. A.C.N 008 670 077. 

N. HODGSON 14.12.93 

SIGNED ON BEHALF OF W. PALMER DATE 
SECRETARY AEEFEU WA BRANCH 

J. SHARP-COLLETT 14.12.93 
SIGNED ON^'BEHALF OF L SHARPiOLLETT DATE"' 
SECRETARY MEWU (WA BRANCH) 



Appendix 1 

AM Shift 
Ordinary Time and a Half Double 

Hours 
Monday 7.36 24 min x 1.5 - 36 min 
Tbesday 7.36 24 min x 1.5 = 36 min 
Wednesday 7.36 24 min x 1.5 = 36 min 
Thursday 7.36 24 min x 1.5 = 36 min 
Friday 7.36 
Saturday 2 hrs x 1.5 = 3 hrs 6 hrs x 2 = 12 hrs 
Total 38 hrs 5 hrs 24 min 12 hrs 

Total hours to be paid 55 hours 24 minutes 

PM Shift 
Ordinary Time and a Half Double 

Hours 
Monday 7.36 2 hrs x 1.5 = 3 hrs 24 min x 2 = 48 min 
Tbesday 7.36 2 hrs x 1.5 = 3 hrs 24 min x 2 = 48 min 
Wednesday 7.36 24 min x 1.5 = 36 min 
Thursday 7.36 2 hrs x 1.5 = 3 hrs 24 min x 2 = 48 min 
Friday 7.36 24 min x 1.5 = 36 min 
Total 38 hrs 10 hrs 12 min 2 hrs 24 min 

+ 15% shift penalty 
43 hrs 42 min 

Total hours to be paid 56 hours 18 minutes 

BARDIE EPLEX PIPELINE SYSTEMS—OSBORNE 
PARK (ENTERPRISE BARGAINING) AGREEMENT 

1993 
No. AG 84 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch and Others 

and 
Hardie Iplex Pipeline Systems. 

No. AG 84 of 1993. 
Hardie Iplex Pipeline Systems—Osbome Park (Enterprise 

Bargaining) Agreement 1993. 
COMMISSIONER A.R. BEECH. 

17 January 1994. 
Order. 

HAVING heard Mr M. Kirkpatrick and Mr A. Waddell on 
behalf of the Applicants and Mr P.G. Brunner on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hardie Iplex Pipeline Systems—Osbome 
Park (Enterprise Bargaining) Agreement 1993 be 
registered as an industrial agreement in accordance 
with the following Schedule on and from the 17th day 
of January 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Hardie Iplex 

Pipeline Systems—Osbome Park (Enterprise Bargaining) 
Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Award 
4. Parties Bound 
5. Date and Period of Operation 

6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
9. State Standards 

10. Avoidance of Disputes/Grievance Procedure 
11. Disciplinary Procedure 
12. Working Hours 
13. Overtime Rates 
14. Shift Allowance 
15. Powder Allowance 
16. Wage Increase/Rates of Pay 

Appendix A— Measures to Achieve Gains in 
Productivity, Efficiency and Flexibility 
Appendix B— Avoidance of Disputes/Grievance 
Procedure 
Appendix C— Disciplinary Procedure 
Appendix D— Rates of PayAppendix E— Signa- 
tures of the Parties 

3.—Application of Award. 
This Agreement shall apply at Hardie Iplex Pipeline 

Systems—Osbome Park site. Western Australia in respect 
of all employees who are engaged in any of the occupations 
specified in the following Awards: 

Plastic Manufacturing Award 1977Metal Trades (Gen- 
eral) Award 1966The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977Transport Work- 
ers' (General) Award No. 10 of 1961 

4.—Parties Bound. 
(1) This agreement shall be binding on: 

(a) The Australian Liquor, Hospitality and Miscella- 
neous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch; 

(b) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch; 

(c) Metals and Engineering Workers' Union — 
Western Australian Branch; 

(d) Hardie Iplex Pipeline Systems—Osbome Park 
site and its employees who are members or 
eligible to become members of organisations in 
paragraphs (a) to (c) above, other than those 
appointed to salaried staff. 

(2) The parties to this agreement expressly accept that 
they are bound by the terms of this agreement throughout 
its duration and that they will oppose any applications by 
other parties to be joined to this agreement. 

5.—Date and Period of Operation. 
This agreement shall operate from the beginning of the 

first pay period to commence on or after the date of 
ratification and shall remain in force for a period of 12 
(twelve) months and apply thereafter until varied or 
rescinded by the parties. TTie parties also agree that a new 
agreement may be formed before the expiry of this 
agreement only if implementation of a new skills classifica- 
tion system has been developed and agreed by both parties. 

6.—Relationship to Parent Awards. 
This agreement shall be read and interpreted wholly in 

conjunction with the awards as stated in Clause 3.— 
Application of Award, of this agreement provided that 
where there is any inconsistency this agreement shall take 
precedence to the extent of the inconsistency. 

7.—Single Bargaining Unit. 
A single bargaining unit has been established to reach 

agreement on the items in this document on behalf of all 
parties. 

8.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

Appendix A—Measures to Achieve Gains in Productiv- 
ity, Efficiency and Flexibility details measures agreed 
between the parties to achieve gains in productivity, 
efficiency and flexibility. 



9.—State Standards. 
This agreement shall not operate so as to cause an 

employee to suffer a reduction in ordinary time earnings or 
in state standards such as standard hours of work, annual 
leave or long service leave. 

10.—Avoidance of Disputes/Grievance Procedure. 
Both parties agree that grievances will be addressed in 

accordance with the procedure as set out in Appendix 
B—Avoidance of Disputes/Grievance Procedure of this 
agreement. 

11.—Disciplinary Procedure. 
Both parties agree that disciplinary matters be dealt with 

in accordance with the procedure as set out in Appendix 
C—Disciplinary Procedure of this agreement. 

12.—Working Hours. 
All employees covered by this award will continue to 

work a basic 38 hour week. Except for employees working 
in Maintenance and Toolroom occupations, all other 
employees will continue to work an additional two hours 
each week to accrue one rostered day off once every four 
week cycle. 

Normal day working hours will be as follows: 
Maintenance/Toolroom employees (day work): 

7.30am to 3.30pm with 30 minutes for lunch 
Monday to Friday 

Fabrication & Factory employees (day work) 
8.00am to 4.00pm with 30 minutes for lunch 
Monday to Friday 

Drivers & Yard employees (day work) 
7.30am to 4.00pm with 30 minutes for lunch 
Monday to Friday 

Stores 
Week 1—7.00am to 3.30pm with 30 minutes for 
lunch Monday to Friday 
Week 2—8.30am to 5.00pm with 30 minutes for 
lunch Monday to Friday 

Extrusion 3 shift working (Monday to Friday): 
Days: 8.00am to 4.00pm (includes 20 min paid 
lunch break) 
Afternoons: 4.00pm to Midnight (includes 20 min 
paid lunch break) 
Nights: Midnight to 8.00am (includes 20 min paid 
lunch break) 

13.—Overtime Rates. 
Hours worked over and above basic hours will be paid 

against base rates as follows: 
Sam Monday to Sam Saturday 
First two hours Time and one half 
After two hours Double time 
Sam Saturday to Bam Sunday 
First two hours Time and one half 
(if started on or before 10.00am) 
All hours after 12.00pm(midday) Double time 
Sam Sunday to Sam Monday 
All hours worked Double time 

14.—Shift Allowance. 
(1) The parties agree to the introduction of fixed shift 

allowances as follows: 
(a) Employees working a rotating three shift system 

as set out in clause 12 of this agreement will 
receive a fixed shift allowance of $55 per week. 
This will be paid regardless of grade rates on day, 
afternoon and night shift. This shift allowance is 
a fixed weekly rate and will not apply to overtime 
working. 

(b) Employees who continue to work a fixed after- 
noon or night shift in the mixing department will 
receive a fixed shift allowance as follows: 

Grade 2 $55 
3 $60 
4,5 & 6 $65 

This shift allowance is a fixed weekly rate and 
will not apply to overtime working, 

(c) Employees currently working a rotating three shift 
system in the Laboratory will receive a fixed shift 
allowance of $73 per week on day, afternoon and 
night shift. This shift allowance will be frozen 
until such time as it equates to the fixed shift as 
set out in paragraph (a) of this subclause. 

The introduction of the above fixed shift allowances 
replaces the existing payment of a 15% loading paid 
against base rates for all hours worked in a shift. The 
parties agree that this element of pay will no longer 
form part of the terms and conditions of employment 
for those employees, and that no future claims will be 
made for payment of these elements. The parties agree 
that increases to fixed shift allowances will be 
negotiated along with future base rate increases. 

(2) The parties agree that those employees who continue 
to work a fixed afternoon or night shift on extrusion lines 
will continue to receive a shift loading of 15% of all hours 
worked on a shift. This loading does not apply to hours 
worked on a weekend. 

15.—Powder Allowance. 
The parties agree that the powder allowance currently 

paid to employees engaged in the mixing department will 
increase to $0.75 for each hour worked. 

16.—Wage Increase/Rates of Pay. 
(1) The weekly rate of pay for an employee shall be the 

rate prescribed for the classification or class of work 
performed by such an employee as set out in Appendix 
D—Rates of Pay of this agreement. 

(2) These rates of pay are based on an overall 4.5% pay 
increase in recognition of productivity improvement initia- 
tives detailed in Appendix A—Measures to Achieve Gains 
in Productivity, Efficiency and Flexibility, and will be 
payable on the first pay period on or after ratification (back 
dated to 1 November 1993). 

(3) There shall be no further claims for wage increases for 
the life of this agreement except when consistent with a 
State Wage Case decision and where that decision is not able 
to be absorbed into the wage increases specified in this 
agreement. 

APPENDIX A—MEASURES TO ACHIEVE GAINS IN 
PRODUCTIVITY, EFFICIENCY AND FLEXIBILITY 
The following measures either have been implemented or 

are agreed to be implemented on site with the aim of 
achieving gains in productivity, efficiency and flexibility. 

(1) Consultative Committee 
A site Consultative Committee has been established from 

all areas of the site. Following formal training and an agreed 
constitution the Committee has undertaken a process 
analysis to identify productivity improvements. 

(2) Skills Classification 
During the term of this agreement a pay structure and 

skills classification structure will be developed with the 
following objectives: 

(a) To improve efficiency of the business by classify- 
ing people's work through skills, enabling full 
flexibility of labour on site. 

(b) To develop improved channels of communication 
between the employer and employees at all levels 
and to facilitate team work and decision making 
closer to the job. 

(c) To allow for the development of training appropri- 
ate to the needs of both the business and 
employees which encourages the acquisition of 
skills both horizontally and vertically, and which 
introduces the concept of self managed work 
teams. 



(d) To increase opportunities and to provide career 
opportunities for employees both internally and 
externally. 

(e) To provide the means by which more favourable 
remuneration can be rewarded to individual 
employees on the basis of responsibilities and 
skills acquired. 

(3) Quality Improvement 
(a) Standards Accreditation 

The parties agree that we will maintain our 
commitment to the AS3902 Standards Accredita- 
tion system already achieved, and endeavour to 
improve this system wherever possible. 

(b) Employee responsibility for product quality 
The parties agree that employees will take on 

more responsibility for correct quality of finished 
pipe after appropriate training has been provided. 

(c) Total Quality Management 
Both parties are committed to the principles of 

continuous improvement for our operations and 
the implementation of appropriate techniques (e.g. 
Total Quality Management). 

(d) Statistical recording 
Employees shall record all necessary statistical 

data as necessary to enable management to 
monitor quality improvements on processes and 
systems. 

(4) New Technology 
Both parties recognise that new technology will be 

introduced to continually improve product, process and 
system quality. Management shall inform employees in 
advance of changes taking place and employees shall 
contribute to implementation plans and schedules whenever 
possible. 

Employees agree to contribute to drawing up and working 
to new work practices following the introduction of new 
processes and technology and to undergo any appropriate 
training. 

(5) Flexibility Agreement 
All employees covered by this agreement agree to 

undertake any task on site for which they are suitably 
capable. Employees will not be asked to perform tasks 
where adequate training has not been provided. 

Employees agree to temporarily transfer into other 
departments to undergo appropriate training after being 
given reasonable notice. 

(6) Shift Rotation 
The parties acknowledge that the company needs to 

operate the extrusion manufacturing operation on a rotating 
three shift system for the following reasons: 

* To enable skill up-grading on all shifts by operator 
training; 

* To enable full flexibility of operations on all shifts 
(e.g. line/production/tooling changes); 

* To enable full utilisation of investment in new 
technology. 

The parties agree the following: 
(a) New employees will be required to be willing to 

work a rotating three shift system if needed. 
(b) The company will take account of individual 

circumstances regarding shift patterns but reserves 
the right to transfer people currently working fixed 
shifts to jobs on that shift that do not require 
rotating shift coverage if they are unable to work 
a rotating three shift system. 

(c) Employees currently working a rotating three shift 
system will continue to work this system. The 
company will consider requests from these people 
to move to a fixed shift only if their place can be 
filled by another employee who is willing to work 
a rotating system. This decision will be at the 
discretion of the company to ensure these posi- 

tions are filled by people with the appropriate 
skills and experience. 

(7) Training 
The parties agree that: 

(a) When requested, and dependent on individual 
abilities, employees will undergo training to learn 
appropriate skills and practices in relation to their 
employment following mutual agreement. 

(b) If a training specification requires a shift change 
while training employees working a fixed shift 
who volunteer to be trained will revert to their 
fixed shift after training has been completed. 

(c) Selection of employees to train on new production 
equipment and machines will be based on the 
following: 

(i) Volunteers will be sought and selection will 
be based on individual ability and attitude. 

(ii) If performance of tasks following training 
require the job holder to work rotating shifts 
preference for training will be given to 
employees who currently work a rotating 
shift or those who agree to move from a fixed 
to a rotating shift. 

(iii) If the job requires rotating shift working this 
will be specified before training commences. 

(d) The Joint Consultative Committee will discuss 
and decide on queries regarding interpretation of 
points (a) to (c) above. 

(8) Productivity Improvement Targets 
Both parties agree to work together to reach the following 

agreed productivity improvement targets: 
(a) Reduce reject rate of manufactured pipe from 10% 

to 8%. 
(b) Tonnage of re-work in stock at any one time not 

to exceed 30 tonnes. 
(c) Product weight variance to be under 1 %. 
(d) Defective delivered pipe (customer returns) to be 

below 1 % of sales. 
(e) Machine downtime—currently no accurate data 

available. Agreed that Operators will record daily 
machine/run conditions and for a measure to be 
agreed during the time of this agreement. 

(f) Defective fittings delivered (customer returns 
except those as a result of incorrect supply from 
South Australia) to be below 1% of sales. 

(g) Goods damaged by poor material handling 
(forklifts and drivers) to be below 1% of volume 
transported. 

(h) Fabricated orders—currently no accurate data 
available. Agreed to record data and to develop a 
measure for manufacture of fabricated items 
against quoted completion dates. 

(i) Maintenance and Toolroom services—number of 
requests unable to be serviced not to exceed 10 
occasions. 

APPENDIX B—AVOIDANCE OF DISPUTES/GRIEV- 
ANCE PROCEDURE 

Objective 
To promote the resolution of grievances and disputes by 

measures based on consultation, co-operation and discus- 
sion. 

To avoid interruption to, or a decline in, customer service 
levels. 

To minimise the level of industrial confrontation. 
To minimise interruption of work performance. 
There shall be a commitment by the parties to achieve 

adherence to this procedure. This should be facilitated by the 
earliest possible advice by one party to the other of any issue 
or problem which may give rise to a grievance or dispute. 
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Ground Rules 
Throughout all stages of the procedure all relevant facts 

shall be clearly identified and recorded. 
Sensible time limits shall be allowed for the completion 

of the various stages of the discussions. 
In order to allow for peaceful resolution of grievances the 

parties commit to avoid stoppages of work or any other bans 
or industrial action while procedures are being followed. 

Whilst parties are in dispute the status quo will be 
maintained. 

Procedure 
(1) An employee who wishes to raise a grievance should 

in the first instance discuss it with his/her immediate 
supervisor/team leader. 

(2) Should the matter remain unresolved the employee 
may then approach the supervisor again accompanied by 
either a site, union or employee representative. 

(3) If the matter is still not resolved the supervisor will 
report the matter to the appropriate department manager who 
will convene a meeting to discuss the issue. 

(4) If the matter is still unresolved the matter will be 
brought to the attention of the functional (e.g. Plant 
manager) who will convene a meeting. This meeting shall 
include the local union official and the human resources 
manager. 

(5) If the grievance is not settled after all practical 
attempts the issue may be raised by other union officials and 
company representatives as appropriate. It may be necessary 
to seek guidance from the Western Australian Industrial 
Relations Commission as part of this step. 

APPENDIX C—DISCIPLINARY PROCEDURE 
1. POLICY 
The Company will utilise a step-by-step approach to the 

discipline of employees in order to ensure fair and just 
treatment of all employees and to protect the interests of 
Company officers. 

The purpose of this procedure is to correct performance 
which does not meet specified criteria. Some examples of 
unacceptable behaviour include: 

• Lateness 
• Absenteeism 
• Walking off the job 
• Leaving the site without notifying nominated 

Supervisor or Manager 
• Absent without phone advice 
• Fighting 
• Refusing duty 
• Abusive or threatening language to other employ- 

ees 
• Sexual harassment 
• Dishonesty 
• Intoxication (drugs, alcohol) 
• Safety breaches, including refusal to wear com- 

pulsory protective equipment 
• Negligence 
• Deliberate "go slow" 
• Incompetence 
These, and any other local matters, must be covered 

as part of new employee induction. 
2. ACCOUNTABILITIES 
Departmental supervisors are accountable for utilising a 

consistent method of disciplining employees and maintain- 
ing a written record of action taken at every stage of the 
procedure. 

The Divisional Human Resources Manager is the Divi- 
sion's EEO Contact Officer and must be advised of all 
allegations and complaints of sexual harassment. 

3. DOCUMENTATION 
(a) Record of Interview Form 
(b) Disciplinary guidelines for supervisors and manag- 

ers—a flow chart 

4. PROCEDURE 
(a) Corrective Guidance 
The immediate Supervisor of the employee concerned 

should: 
(i) discuss the offence with the employee; 

(ii) advise him/her of exactly what standards are 
expected; 

(iii) instruct the person how to achieve what is 
expected; 

(iv) where applicable, offer the employee the coun- 
selling and referral service available as part of the 
Employee Assistance Program (EAP). 

The number of occasions on which corrective 
guidance is given depends on the nature and frequency 
of the offence. 

(b) Reprimand 
If corrective guidance is not successful, the Supervisor 

should reprimand the employee by: 
(i) restating the offence; 

(ii) restating the required corrective action; 
(iii) warning that failure to improve may result in 

dismissal; 
(iv) where applicable, repeat Step (iv) in corrective 

guidance procedure. If the offer of assistance is 
accepted, arrangements may be made by supervi- 
sor referral or self referral. 

Where the employee is a member of a union this 
information should then be relayed on the same day to 
the appropriate Union Delegate. 

The disciplinary process may also start at this point, 
depending on the nature of the offence. 

(c) Severe Reprimand and Final Warning 
If the offence is re-committed, a severe reprimand and 

final warning is necessary. As with Reprimand, the process 
may start at this point. 

This step is conducted by the Department Supervisor, and 
Manager, and may include the Union Delegate/s. 

The offence and required corrective action should be 
re-stated and the employee warned that failure to improve 
within a specified time will result in dismissal. The duration 
of the final warning will vary depending on the circum- 
stances and should be agreed with the employee at the time. 
It is difficult to be too prescriptive—for example a safety 
warning may well last indefinitely, if the nature of the 
offence has serious results. Most final warnings should have 
a life of approximately 6 months. 

A copy of the interview record must be given to the 
employee and a copy placed on their file. 

Again, the employee must be offered the EAP (if 
applicable). If they agree to use the program, advise them 
that further action will not take place without prior 
discussion with their counsellor. If they are already using the 
EAP, the Company should advise the Program Co-Ordinator 
of the stage in the disciplinary process. 

(d) Dismissal 
If corrective guidance, reprimand and severe reprimand 

and final warning have proved ineffective, there is no 
alternative but to dismiss the employee. 

If dismissal becomes necessary, the action should first be 
confirmed with the senior functional/State Manager and 
notice given by: 

(i) taking the employee into the privacy of an office, 
in the presence of the Department Manager. 

(ii) re-stating the offence and previously agreed 
correction action. 

(iii) advising the person that they are on one week's 
notice (or a greater award or prescribed notice 
period) for failure to comply with the recom- 
mended correction action. 
NOTE: In many cases, it may be advisable to pay 

the person in lieu of notice—for example, 
if the person is in a position to take action 
which may damage the Company's inter- 



est. In such cases, the Department Man- 
ager should assess the probability of 
damage or loss occurring and make a 
recommendation to their Manager for 
approval. 

(iv) submitting the usual Termination Notice stating 
the reason for dismissal. 

(e) Summary Dismissal 
Under certain circumstances, notice of termination is not 

required. 
Summary dismissal is permitted if the employee is guilty 

of neglect of duty serious or wilful or misconduct (e.g. 
refusing duty, fighting etc.). 

If an employee commits any of these offences, he or she 
is to be immediately suspended from duty. Note that 
suspension is with pay. If this is not done, the Company will 
be considered to have condoned the offence and cannot later 
dismiss the person because of the offence. The Supervisor 
or Manager may choose to contact the Human Resources 
Manager before deciding whether summary dismissal is 
permissible under the Award. 

In the case of suspected criminal behaviour involving the 
Company, individual cases must be referred to the Divi- 
sional Human Resources Manager. 

APPENDIX D—RATES OF PAY 

CLASSIFICATION GRADING Current 4.5% (per New 
Award Rate week) Weekly 

11.1.93 Rate 
EBA in- 
crease 

Plastic Manufacturing Award 1977 
No. 5 of 1977 
Production Trainee—Grade 1 
Production Machine Assistant— 
Grade 2 
Machine Attendant—Grade 3 
Machine Operator/Cutter—Grade 4 
Leading Hand/Setter—Grade 5 
Production Systems Controller- 
Grade 6 

Transport Workers (General) Award 
Driver—Grade Three 382.20 17.77 399.97 

Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 
Storeperson 385.00 17.78 402.78 
Forklift Driver 385.00 17.67 402.67 

CLASSIFICATION GRADING Current $20.00 New 
Award Rate increase Weekly 

per week Rate 
1.11.93 

Metal Trades (General) Award 1966 
No. 13 of 1965 

Level C14 325.40 20.00 345.40 
Level C13 342.10 20.00 362.10 
Level C12 364.60 20,00 384.60 
Level CD 385.50 20.00 405.50 
Level C10 417.20 20.00 437.20 
Level C9 438.10 20.00 458.10 
Level C8 458.90 20.00 478.90 
Level C7 479.80 20.00 499.80 
Level C6 521.50 20.00 541.50 
Level C5 542.40 20.00 562.40 

APPENDIX E—SIGNATURES OF THE PARTIES 
The following parties hereby agree to be bound by this 

Enterprise Bargaining Agreement (Hardie Iplex Pipeline 
Systems—Osbome Park (Enterprise Bargaining) Agree- 
ment 1993): 

For and on behalf of: 
5/11/93 
Hardie Iplex Pipeline Systems, Osbome Park, 

Tony Shanahan, Human Resources Manager. 

8/11/93 
The Australian Liquor, Hospitality and Miscel- 

laneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch Helen M. 
Creed, Secretary. 

22/11/93 
Metals and Engineering Workers' Union— 

Western Australian Branch J. Sharp-Collett. 
22/11/93 
Transport Workers' Union of Australia, Indus- 

trial Union of Workers, Western Australian 
Branch J.J. O'Connor 

KSE STEEL TEAM ENTERPRISE BARGAINING 
AGREEMENT 

No. AG 83 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch 

and 
Kewdale Structural Engineering and Construction. 

No. AG 83 of 1993. 
SENIOR COMMISSIONER G.G. HALL1WELL. 

18 January 1994. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 83 of 1993. 
HAVING heard Mr K. Street on behalf of the Applicant and 
Mr G. Petley on behalf of the Respondent, and by consent, 
the Commission being satisfied that the matter is consistent 
with the Principles enunciated by the State Wage Case 
decision—January 1992 and pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 hereby 
orders— 

That the attached schedule titled KSE Steel Team 
Enterprise Bargaining Agreement, signed for me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

L—Title. 
This Agreement shall be known as the KSE Steel Team 

Enterprise Bargaining Agreement. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Period of Operation and Review 
5. Relationship to Parent Award 
6. Objectives 
7. Aims Achievement Strategy 
8. Productivity Improvement Agenda 
9. Resolution of Disputes 

10. No Extra Claims Commitment 
11. Wages 
12. Cessation of Agreement 

Signatories 

325.40 14.64 340.04 
333.70 15.02 348.72 

342.10 15.39 357.49 
364.60 16.41 381.01 
385.50 17.35 402.85 
417.20 18.77 435.97 
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3.—Incidence and Parties Bound. 
This Agreement shall apply to KSE Steel Team and 

employees of KSE Steel Team who are, or eligible to be, 
members of the Metals and Engineering Workers' Union— 
Western Australian Branch. 

The parties to this Agreement are: 
KSE Engineering and Construction (KSE) 
13 Stott Street, WELSHPOOL WA 6106 
Metals and Engineering Workers' Union—Western 
Australian Branch 
1111 Hay Street, WEST PERTH WA 6005 

4.—Period of Operation and Review. 
(1) This Agreement shall operate on and from 31st 

December, 1993 until 31st March, 1995. 
(2) During the term of this Agreement the parties shall 

assess achievements in productivity and efficiency. 
(3) The Workers Consultative Committee shall review 

this Agreement one month prior to its cessation and can, 
subject to an appropriate period of notice, in writing i.e. 20 
days prior to end of agreement withdraw or change 
provisions within this Agreement prior to renewal. 

(4) The Workers Consultative Committee shall apply to 
cancel this Agreement with effect from 31st March, 1995 
and subject to the outcome of the review process required 
under this clause may make application for a new 
Agreement to be registered in its place. 

5.—Relationship to Parent Award. 
(1) The provisions of this Agreement shall be read and 

interpreted wholly in conjunction with the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(2) Where there is any inconsistency, the provisions of 
this Agreement shall prevail to the extent of such inconsis- 
tency. 

6.—Objectives. 
(1) This Agreement is directed at consolidating and 

accelerating the programme of reform and innovation 
commenced in the mid 1970's which has substantially 
changed the culture of the organisation from being industri- 
ally sensitive to one where there is joint co-operation and 
commitment to customer service and commercial values. 

(2) This Agreement builds on the strong existing platform 
of achievement in terms of workforce restructuring and 
industrial participation in launching new and wide-ranging 
programmes directed at workplace flexibility, quality of 
service and to achieve, maintain or surpass AS3902. 

(3) Specifically, the Agreement is designed to: 
(a) Maintain the impetus of major corporate change 

and continual efficiency improvements under way 
at KSE; 

(b) Provide substantive benefits to customers, staff 
and the enterprise; 

(c) Assist and accelerate cultural change in the 
workplace towards greater participation and flexi- 
bility; 

(d) Lay a foundation for further workplace improve- 
ment through encouragement of greater customer 
focus, commitment to quality service and the joint 
development of performance measures, best prac- 
tice and gain-sharing frameworks. 

(4) The employer and the employees will co-operate in 
pursuing new business opportunities. Wherever possible this 
will include innovative style solutions which use a participa- 
tive approach to their establishment. Without limiting this 
flexible approach, the parties expect these may embrace: 

(a) Single Union coverage; 
(b) Best practice standards/benchmarks; 
(c) Fully participative framework culture; 
(d) Local bargaining autonomy. 

(5) To date, experience with implementation of Industrial 
Participation demonstrates the significant potential that 
exists for workplace improvements to benefit customers, 
staff and the enterprise and it is agreed that this process 

needs to be given greater impetus by progressively removing 
the constraints on workplace flexibility and initiative. 

(6) The employer and the employees agree that the 
initiation of change should, as far as possible, focus on the 
workplace and allow local solutions to be found for as many 
issues as practicable. 

(7) The parties note that a considerable amount of local 
flexibility exists to develop operational and work practice 
solutions within the current framework of awards, relevant 
legislation, work level standards, delegations, occupational 
health and safety requirements and other formal policies. 

(8) The majority of employees directly affected by the 
proposed change must genuinely agree to the change prior 
to it being introduced. 

Neither party shall unreasonably oppose any agreement. 
Any party involved in this Agreement can review 

arrangements established under these facilitative provisions 
and can, subject to an appropriate period of notice, in writing 
i.e. 30 days prior to end of agreement withdraw or change 
provisions within this Agreement. 

7.—Aims Achievement Strategy. 
(1) To achieve the aims specified in Clause 6.— 

Objectives of this Agreement, the following strategy has 
been agreed upon: 

(a) A Workers Consultative Committee has been 
established to monitor the progress of the Produc- 
tivity Agenda Items under this Agreement; 

(b) The Workers Consultative Committee shall be 
comprised of five employee and three employer 
representatives. 

A minimum quorum shall be three Workers 
Representatives and one senior KSE staff repre- 
sentative; 

(c) On-going discussions regarding productivity, 
work practices, management/employee relations 
and general proposals for improvement of any 
aspect of operations will take place on a regular 
basis. 

Management and employees to agree to a 
continuing consultative process to enable ongoing 
changes throughout the workshop and work 
processes to enable ongoing improvement and 
efficiency to the advantage of both the employer 
and employees; 

(d) The parties will continue to address issues 
designed to increase productivity and flexibility in 
the KSE Steel Team works; 

(e) A central element of corporate improvement will 
be further overhead cost reduction. Overhead 
costs cover labour and non labour costs and all non 
cost areas will be examined. 

Specific initiatives designed to achieve reduc- 
tion of unnecessary overhead costs will be the 
subject of further consultation between the em- 
ployer and the employees. 

8.—Productivity Improvement Agenda. 
The following agenda items have been established with 

agreed targets to form the basis of determining entitlements 
to wage increases prescribed in Clause 11.—Wages of this 
Agreement. 

(1) The parties agree the workplace will be a "No Shop 
Steward" workshop all disputes etc to be settled by the 
Workers Consultative Committee and an agreed "Dispute's 
Settlement Procedure". The parties agree the employee 
elected representatives of the Consultative Committee will 
fulfil the role of Shop Steward. 

(2) Thirty eight hour week (conditions to remain) except 
as changed by EBA i.e. four weekly RDO. 

(3) (a) Day labour (Subcontractors) be permitted short 
term for special welding and top up purposes. The Workers 
Representatives are to be informed of intentions. 

(b) Day labour (Subcontractors) shall not be employed at 
a rate of pay below the KSE base rate for that skill level. 
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(c) Day labour (Subcontractors) will be laid off before 
KSE employees except where employee is being terminated 
for misconduct, poor workmanship, poor performance etc in 
accordance with the award. 

(d) Day labour (Subcontractors) will not be hired direct 
at the expense of current KSE labour. 

(4) No barriers to management introducing and imple- 
menting performance indicators in listed areas i.e. reduced 
turnover, absenteeism, lost time, revenue per enterprise and 
per employee average, production costs, quality, safety etc. 

AH results or performance indicators acquired, calculated 
or collected as a result of this monitoring will be made 
available to all employees either by Public posting, 
circulation of reports or minuted at Workers Consultative 
Committee meetings. 

(5) Sick Leave/Absenteeism: 
(a) Where possible, all employees will aim to reduce 

absences and sick days taken. A benchmark on 
sick days and absences will be established by the 
KSE Payroll Dept and the Workers Consultative 
Committee. 

(b) The Workers Consultative Committee shall moni- 
tor the amount of sick leave taken and investigate 
ways to reduce this to an acceptable level. 

(c) Target—All employees will attempt to reduce 
sick leave by 25% per annum. 

(6) Postered Days Off: 
(a) Employees will be allowed to take a Postered Day 

Off, accrued at a rate of one every 28 consecutive 
days. Wherever possible this will be on the 
construction industry gazetted RDO's. All other 
aspects of RDO to be in accordance with the 
parent award and agreement on the 38 hour week. 

(b) Alternatively the RDO shall be taken at a time 
mutually agreed between the employee and 
his/her supervisor. Should the time requested for 
the RDO not be suitable to the supervisor, an 
alternative date, within the nest seven days, will 
be agreed upon. 

(c) No accumulation of RDO's will be permitted they 
must be taken within the month they are due. 

(d) Payment shall not be made for an RDO in lieu of 
time off. 

(e) As soon as practicable, time accrued towards an 
RDO will be shown in hours on an employee's pay 
slip. 

(f) Employees transferred will take RDO's in accor- 
dance with the new site conditions, provided that 
any days previously accrued may also be taken. 

(7) Multi-skilling 
Subject to subclause (8) Training hereof, employees will 

cany out all duties within the limits of their training, skill 
and competence, and within the appropriate wage level. 

(8) Training 
(a) The parties agree that a greater commitment to 

training and skills development is required in 
order to: 

(i) Meet the current and future skill needs of the 
employee; 

(ii) Increase efficiency, productivity and compet- 
itiveness; and 

(iii) Provide employees with improved career 
opportunities. 

(b) All training undertaken by employees will comply 
with a training programme which meets the guide 
lines of the Training Guarantee (Administration) 
Act 1990 and where appropriate, guide lines 
issued by the State Employment and Skills 
Development Authority. 

(9) Consumables 
(a) Employees will reduce the wastage level of 

consumables used. These will include, but not be 
limited to, welding rods and wire, all grinding 
discs and safety equipment. 

(b) Target—A reduction in the wastage level of 
consumables of 10%. 

(10) Power Cost Reduction 
Employees will turn off welding machines during smoko 

and lunch breaks and extended periods when machines are 
not in use. 

(11) Minor Maintenance 
(a) Tradespersons will keep their machines free of 

dust, clean out liners, keep hand pieces and leads 
in good condition. 

(b) Before and after use, employees will check oxy 
acetylene equipment for leaks or damage. 

(c) Tradesmen will supply their own hand tools, as 
per the tool allowance. 

(12) Utilisation of Scrap Material/Waste 
(a) Employees will undertake to recycle re-usable 

material wherever possible—e.g. strong backs and 
bracing instead of using new material. 

(b) All employees shall return equipment to its correct 
location after use. 

(13) Union Representation 
Union reps will be permitted to visit workshop provided 

they advise Senior Management of their intentions in 
accordance with the provisions of the parent award. 

9.—^Resolution of Disputes. 
The objective of this Disputes Settlement Procedure is to 

ensure that all parties are treated in a fair and equitable 
manner without fear or favour with minimal loss or 
disruption to personal income, productivity etc in the event 
of a dispute the parties involved are to suffer the least 
embarrassment and maintain their personal dignity and 
standing within the organisation at all times. 

(1) Any employee with a grievance over any matter what 
so ever should first contact his/her immediate supervisor and 
air the grievance, both parties should attempt to resolve the 
matter immediately. 

(2) If the matter is not resolved either the employee or the 
supervisor should bring the matter to the attention of more 
senior management (i.e. Works Manager) within the period 
of that shift who should then make every effort to resolve 
the matter. If necessary put in place the necessary 
procedures to ensure the grievance will not arise again and 
is not happening elsewhere in the company. 

(3) If the matter is still not resolved the matter will be 
referred to the Workers Representatives and or the General 
Manager direct without fear or favour the matter is to then 
be resolved within three working days to the satisfaction of 
both parties and if necessary written procedures or practices 
are to be put in place to ensure all parties are aware of the 
outcome and the intended future practice and philosophy of 
the management and employees. 

Failure to satisfy either party at paragraph one of 
subclause (3) of this clause, both parties will enter into an 
agreed cooling off period of five working days during which 
time they will maintain the "Status Quo" and both may 
independently seek external advice i.e. Chamber of Com- 
merce and Industry of Western Australia, Unions, Depart- 
ment of Occupational Health, Safety and Welfare etc. 
Wherever possible first course of action is to ensure that 
both parties are adhering to: 

(a) The appropriate award; 
(b) 2nd tier 4% agreement; 
(c) 38hr week agreement; 
(d) Enterprise Bargaining Agreement. 

These are all legal ratified agreements that take 
precedent over common practice, industry prac- 
tices etc. 

(4) Failure to resolve the matter at Clause 5.—Relation- 
ship to Parent Award of this Agreement, will entitle either 
party to lodge the dispute with the Western Australian 
Industrial Relations Commission with or without independ- 
ent representation including legal representation if neces- 
sary. 



(a) It is agreed by all parties that throughout the above 
proceedings work will continue and custom and 
practice shall apply. 

(b) At any stage the employee may if he/she chooses 
take the matter direct to the WCC and/or the 
General Manager direct who will act on his/her 
behalf in accordance with the steps outlined 
above. 

(c) The provisions of this clause do not preclude 
procedures under the Occupational Health, Safety 
and Welfare Regulations 1988 being undertaken 
with respect to a bona fide safety concern or issue. 
Persons thus affected are to accept other work 
elsewhere until the issue is resolved. 
"SAFETY WILL NOT BE COMPROMISED" 

(d) In the event that an employee is terminated for 
reasons other than retrenchment or redundancy, 
the Union reserves its rights in respect of a claim 
for "unfair dismissal". In such a case, the parties 
agree that a time frame of less than seven days for 
discussions may be appropriate. 

10.—No Extra Claims Commitment. 
Pursuant to the terms of the January 1992 State Wage 

Case Decision— 
(1) There shall be no further wage increase for the life of 

this Agreement, except where consistent with a State Wage 
decision. 

(2) The parties to this Agreement shall be bound by the 
terms prescribed herein for its duration. 

(3) The parties shall oppose any application by other 
parties to be joined to this Agreement. 

(4) The terms of this Agreement shall not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

11.—Wages. 
Wage increases for employees covered by this Agreement 

shall be paid in accordance with the following schedule: 

Classification Additional Monies 
Payable at 

31st December 1993 
to 

31st March 1995 

Additional Monies 
Payable at 

First Pay Period 
September 1994 

to 
31st March 1995 

Signed for and on behalf of 
KSE Steel Team employees by the 
Workers Consultative Committee. 

C. Lee. 

S. Booth. 

T. Bird. 

Signed for and on behalf of the 
Metals and Engineering Workers' 
Union—Western Australian Branch. 

T. Williams. 

S. Weir. 

J. Sharp-Collett. 

Dated this 6th day of December, 1993. 

N S KOMATSU PERTH (SERVICE DEPARTMENT) 
ENTERPRISE AGREEMENT 1993 

No. AG 3 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

N S Komatsu 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch. 
No. AG 3 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
31 January 1994. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 3 of 1994. 

HAVING heard Ms O'Farrell with Mr M. Borlase on behalf 
of the Applicant and Mr F. Logan on behalf of the 
Respondent, and by consent, the Commission being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the following schedule titled the N S Komatsu 
Perth (Service Department) Enterprise Agreement 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement and 
shall take effect on the first pay period on or after the 
25th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

12.—Cessation of Agreement. 
Notwithstanding the provisions of Clause 4.—Period of 

Operation and Review of this Agreement, the provisions of 
Clauses 6.—Objectives, 7.—Aims and Achievement Strat- 
egy, 8.—Productivity Improvement Agenda, 10.—No Extra 
Claims Commitment and 11.—Wages of this Agreement, 
shall cease to operate on and from 31st March, 1995. 

Signatories. 
Signed for and on behalf of N. Taddei, 
KSE Steel Tfeam.   

Secretary. 

M. Taddei, 

Director. 

1.—Title. 
This Agreement shall be known as the N S Komatsu Perth 

(Service Department) Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. State Wage Principles 
4. Incidence and Parties Bound 
5. Date and Period of Operation and Review 
6. Relationship to Parent Award 
7. Single Bargaining Unit 
8. Background 
9. Productivity and Efficiency Measures 

10. Shift Work Arrangements 
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11. Avoidance of Industrial Disputes 
12. Wage Increase 
13. Cessation of Agreement 

Signatories to Agreement 

3.—State Wage Principles. 
(1) It is a condition of this Agreement that there will not 

be any extra claims made for the life of this Agreement, 
except when consistent with a State Wage Case Decision of 
the Western Australian Industrial Relations Commission. 

(2) The parties to the Agreement shall be bound by its 
term for the duration of the document. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to it. 

(4) The terms of this Agreement will not be used to 
process or obtain similar arrangements or benefits in any 
other enterprise. 

(5) The provisions of this Agreement shall not operate to 
cause any employee a reduction in ordinary time earnings, 
or to cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

4.—Incidence and Parties Bound. 
(1) This Agreement shall apply to, and be binding upon, 

N S Komatsu and all persons employed by N S Komatsu in 
its Service Department operations at 94 Sheffield Road, 
Welshpool, who are members or eligible to be members of 
the Metals and Engineering Workers' Union—Western 
Australian Branch, 1111 Hay Street, West Perth. 

(2) The parties to this Agreement shall be: 
(a) N S Komatsu; 
(b) Metals and Engineering Workers' Union—West- 

em Australian Branch. 
(3) The Metals and Engineering Workers' Union— 

Western Australian Branch in this Agreement shall be 
referred to as the "the Union" and N S Komatsu as "the 
Company" and collectively referred to as "the parties". 

5.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from the commence- 

ment of the first pay period beginning on or after the date 
of registration by the Western Australian Industrial Rela- 
tions Commission and shall remain in force for a period of 
eighteen (18) months. 

(2) The parties will jointly review the Agreement three 
months prior to its cessation. 

(3) The Consultative Committee will, on a monthly basis, 
assess achievements in productivity and efficiency during 
the term of the Agreement. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with Part 1 of the Metal Trades (General) 
Award 1966 No. 13 of 1965, provided that where there is 
any inconsistency this Agreement shall apply. 

7.—Single Bargaining Unit. 
(1) A single bargaining unit has been formed in 

accordance with the requirements of the January 1992 
Western Australian State Wage Case. 

(2) The single bargaining unit has held negotiations and 
fully agree on the terms of this Agreement. 

(3) The single bargaining unit shall be given all relevant 
information to enable effective monitoring of the implemen- 
tation of the continuing improvement programme. 

8.—Background. 
(1) The parties to this Agreement see it as an on-going 

programme of restructuring and consolidation of Structural 
Efficiency Principles introduced as a result of the 1989 State 
Wage Case Decision. 

(2) Fundamental to maintaining results to be achieved and 
to further commit the parties to a continual process of 
Structural Workplace reform, the following agreed initia- 
tives will be put in place: 

(a) A properly constituted Consultative and Training 
Committee has been established which will, 
amongst other things, monitor both on-the-job and 
accredited training; and advise on skill-based 
career paths for all employees of N S Komatsu 
covered by this Agreement. 

(b) A career structure in accordance with the Metal 
Trades (General) Award 1966 No. 13 of 1965 is 
being instituted to provide employees with a better 
understanding of productivity, efficiency and 
quality. Furthermore, a team work environment 
will be encouraged to allow employee's participa- 
tion in, and to take responsibility for, the outcome 
of their participation and actions in processing 
work in progress. 

(c) Regular meetings of the Consultative Committee 
will provide sharing of information which will 
result in problem solving being instrumental to 
greater understanding and tolerance between N S 
Komatsu and its employees. 

9.—Productivity and Efficiency Measures. 
(1) The parties agree to implement and monitor the 

following initiatives designed to improve performance and 
safety in critical areas of activity, including personnel, 
quality and production. 

(a) Consultation and communication among the employ- 
ees and management of the Service Department will 
improve by conducting short weekly meetings to review 
their performance and to schedule their commitments. These 
short weekly meetings will involve the leading hands and 
supervisors. There will also be a monthly committee 
meeting to discuss any problems as well as to examine the 
financial performance for the department. 

(b) The following benchmarks are the performance 
indicators expected to be achieved in the Service Depart- 
ment: 

Budget 
Return on Labour 65.0% 
Re-work 1.5% 
Absenteeism 0.8% 
Labour Utilisation 80.0% 
Percentage within quote/estimate of 5.0% 
Work Orders 
Outstanding W.I.P. Jobs 45-60 Days 

(c) Quality Assurance—the parties are committed to 
achieving and continually supporting accreditation to 
AS3902. 

(2) Working Hours and Rostered Days Off 
(a) It is recognised by the parties that the implementation 

of a 38 hour week through the working of eight hours 
Monday to Thursday and only six hours on a Friday does 
not provide the most effective use of labour hours available. 

(b) As a result of this Agreement employees will work 
eight hours on each working day (Monday to Friday) with 
a (0.4) hours accruing each day to provide for a rostered day 
off in each four week cycle. Employees will continue to 
work an average of 38 hours per week, that is, three weeks 
of 40 hours and one week at 32 hours, a total of 19 days 
during a four week work cycle. Reasonable overtime is 
required to be worked to meet the needs of the operation of 
the Service Department. 

(c) The employer shall arrange rostered days off with the 
agreement of the majority of employees to maximum of 5 
employees off on any one day in each workshop and the 
agreement of their supervisor, always ensuring appropriate 
work coverage for each day. 

(d) An employee may be requested to work on his rostered 
day off to meet the requirements of the business. On such 
occasions the employee shall have the option to take another 
day off in accordance with (c) above, or be paid at time and 
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one half for the first two hours and double time thereafter, 
and forfeit the rostered day off. 

(e) Employees may accrue up a maximum of five (5) 
rostered days off an which may be taken in accordance with 
(c) above. 

(3) Absenteeism 
It is acknowledged by the parties that absenteeism due to 

sick days needs to be reduced. It is anticipated that with the 
addition of twelve 12 rostered days off per annum and a 
sustained effort by the parties, that absenteeism will reduce 
from the current level of 3.8% to a target of 0.8%. 

The Safety and Consultative Committee is to concentrate 
on reducing the level of absenteeism due to lost time 
accidents. The level of time lost due to work accidents will 
also be monitored monthly and will also be a key indicator 
in the evaluation of the success of this Agreement. 

Occupational Health and Safety initiatives already in 
place will be regularly reviewed and up-graded where 
necessary. 

(4) Re-work 
It is acknowledged that the level of re-work of jobs needs 

to be reduced. A re-work level of 1.5% or less has been 
agreed as an achievable level. The company will assist in 
helping to reach this target by: 

• increasing the level of tooling available and tool 
store efficiency; 

• maintaining the employment of Training Officers; 
• developing training programmes; 
• implementing quality systems. 

The level of re-work will be monitored monthly and will 
also be a key indicator in the evaluation of the success of 
this Agreement. It is the employees responsibility to take 
measures to ensure efficiency in their section, in order to 
reduce the level of re-work and as a consequence, improve 
the level of efficiency, productivity and profitability. 

(5) Payment of Wages 
Employee wages shall be paid by direct transfer into an 

employee's bank account fortnightly, according to the 
number of hours worked each fortnight. 

(6) Afternoon Smoko 
The existing afternoon smoko break where employees 

cease work for between 7 and 15 minutes will be 
discontinued as per the Award. Employees participating on 
overtime, that is after normal working hours (7am to 
3.30pm), may take seven (7) minutes tea break if they work 
until 5.00pm. Employees may, without ceasing work 
consume light refreshments at any time. 

(7) Job Redesign 
It is the intention of the parties that during the term of this 

Agreement that job redesign and work practices will be 
examined by the single bargaining unit to bring about further 
productivity efficiencies that will be used as one of the 
contributing factors for any future wage increases. 

(8) Career Path Planning 
In conjunction with Job Redesign, the classification 

structure, consistent with the Metals Trades (General) 
Award 1966 No. 13 of 1965 will be implemented. This 
classification structure provides definable career paths for 
employees. Through appropriate training and satisfaction of 
the skill and competency standards for each classification 
level, employees will be able to progress up the classifica- 
tion structure subject to the appointment to any wage level 
in the classification structure being contingent upon such 
additional work and skill requirement being available and 
required to be performed by the employer. Movement up the 
career path may involve cross shilling or further specialisa- 
tion. 

10.—Shift Work Arrangements. 
(1) The parties agree that at certain times during the year, 

because of work load or emergencies, there may be need to 
introduce short term afternoon or night shifts. 

(2) The provisions as set down in Clause 15.—Shift Work 
of the Metal Trades (General) Award 1966 No. 13 of 1965 
shall apply in such circumstances. 

(3) The management shall give 24 hours prior notice to 
employees of their change of hours of work. 

11.—Avoidance of Industrial Disputes. 
(1) The disputes procedure prescribed in Clause 34.— 

Avoidance of Industrial Disputes of the Metal Trades 
(General) Award 1966 No. 13 of 1965 will be followed. 

(2) In the spirit of this Agreement, consultation on 
problems will be given the earliest priority by all parties. 

12.—Wage Increase. 
As a result of efficiencies achieved through this Agree- 

ment, wage rates of employees will be increased as set out 
below: 

(1) 4.5% on current all purpose rates of pay on 
ratification by the Western Australian Industrial 
Relations Commission. 

(2) 2%—six (6) months from operative date on 
current all purpose rates. 

(3) 2%—twelve (12) months from operative date on 
current all purpose rates. 

Details of Wage Increase 
N S Komatsu 4.5% 2% 2% 
Classification Increase Increase Increase 

(6 Months) (12 Months) 
C7 
Subject to review being 
undertaken. 
C8 
Subject to review being 
undertaken. 
C9 
Subject to review being 
undertaken. 
CIO 
Type "A" 
Type "B" 
Type "C" 
Type "D" 
Field Service 
Level I 
Level 2 
Level 3 

Type "A" 17.58 8.16 8.33 
Type "B" 18.75 8.71 8.88 
Type "C" 19.20 8.92 9.10 
Type "D" 19.38 9.00 9.18 
C12 
Type "A" 16.64 7.72 7.88 
Type "B" 17.81 8.27 8.44 
Type "C" 18.26 8.48 8.65 
Type "D" 18.44 8.56 8.74 

13—Cessation of Agreement. 
Notwithstanding the provision of Clause 5.—Date and 

Period of Operation and Review of this Agreement, the 
provisions of Clauses 8, 9, 10 and 12 shall not continue in 
force after the 25th day of July, 1995. 

Signatories to Agreement. 
"My Company understands its rights and obligations under 
this Agreement, has freely entered into it and wishes to have 
this Agreement registered." 

R.K. Kelly R.W. Kelly Date: 16/12/93. 
Signature on behalf Name of person 
of N S Komatsu authorised to sign 
ACN 053 514 739 (print) 

Signed by Representative for and on behalf of employees: 
C.E. Bramham C.E. Bramham Date: 17/12/93 

Signature Name of person 
authorised to sign 
(print) 

THE COMMON SEAL of Metals and Engineering Union of 
Western Australia was hereunto affixed in the presence of: 

J. Sharp-Collett Secretary Date: 21/12/93 
Signature Title (print) 

D. Hicks State Organiser Date: 21/12/93 
Signature Title (print) 

19.42 9.01 9.20 
20.59 9.56 9.76 
21.04 9.77 9.97 
21.22 9.86 10.05 

22.39 10.40 10.61 
22.56 10.48 10.69 
22.96 10.66 10.87 
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PELKINGTON (AUSTRALIA) OPERATIONS LTD, 
MYAEEE ENTERPRISE AGREEMENT 1993 

No. Ag 90 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Pilkington (Australia) Operations Ltd 
and 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and Others 

No. AG 90 of 1993. 
Pilkington (Australia) Operations Ltd, Myaree Enterprise 

Agreement 1993 
No. Ag 90 of 1993. 

COMMISSIONER A.R. BEECH. 
3 February 1994. 

Order. 
HAVING heard Ms L. French on behalf of the Applicant and 
Mr M. Lourey on behalf of The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers; The Forest Products, Furnishing and 
Allied Industries Industrial Union of Workers, W.A., and 
there being no appearance on behalf of the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Pilkington (Australia) Operations Ltd, 
Myaree Enterprise Agreement 1993 be registered as an 
industrial agreement in accordance with the following 
Schedule from the beginning of the first pay period to 
commence on or after the 18th day of January 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Pilkington 

(Australia) Operations Ltd, Myaree Enterprise Agreement 
1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Life of Agreement 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Aim of the Agreement 
9. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
10. Continuous Improvement 
11. Statement of Implementation 
12. Restructuring Consultative Committee 
13. National and State Standards 
14. Avoidance of Industrial Disputes 
15. No Extra Claims 
16. Rates of Pay 
17. Not to be Used as a Precedent 
18. Renewal of Agreement 
19. Signatures of the Parties 

Appendix A—Flexible Working Arrangements 
Appendix B— 
(a) Quality Accreditation and AS3902 Certifica- 

tion 
(b) Quality Control Benchmark 

Appendix C—Continuous Improvement Program 
Appendix D—Working Party Processes 
Appendix E—Effective Communications 
Appendix F—Training 

Appendix G—Consultative Committee Agree- 
ment 

Appendix H—Disputes Procedure 
Appendix I—Introduction of Fortnightly Payroll 

(Electronic Funds Transfer) 
Appendix J—Issuing of Protective Clothing 
Appendix K—Personal Profile Assessment 
Appendix L—Implementation Of 38 Hour Week 
Appendix M—Classification Structure 
Appendix N—Organisational Restructuring 

3.—Application of Agreement. 
This Agreement shall apply at the Pilkington (Australia) 

Operations Ltd Myaree Factory Operations in respect to all 
its employees who are covered by the following Awards: 

(1) Furniture Trades Industry Award, No. A 6 of 
1984. 

(2) Building Trades Award 1968, No. 31 of 1966. 
(3) Transport Workers (General) Award No. 10 of 

1961. 

4.—Parties Bound. 
This Agreement shall be binding upon the Operative 

Painters And Decorators Union Of Australia, W.A. Branch, 
The Forest Products, Furnishing And Allied Industries 
Industrial Union Of Workers W.A., Transport Workers 
Union of Australia (Western Australia) and the Officers and 
members thereof and upon Pilkington (Australia) Opera- 
tions Ltd (the Company) as to all its employees who are 
members of or eligible to be members of the Unions and 
bound by Clause 3.—Application of Agreement of this 
Agreement. The parties agree they will oppose any 
application by other parties to be joined to this Agreement. 

5.—Life of Agreement. 
This agreement shall operate from the beginning of the 

first pay period to commence on or after 18 January 1994, 
and shall remain in force for a period of 12 months. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with the: 
Furniture Trades Industry Award, No. A 6 of 1984 
Building Trades Award 1968, No. 31 of 1966 
Transport Workers (General) Award No. 10 of 1961 

provided that where there is any inconsistency, this 
Agreement shall take precedence. 

7.—Single Bargaining Unit. 
The Unions named in this Agreement will act along with 

the Company as a single bargaining unit for the purposes of 
implementing and negotiating items of this Agreement in 
accordance with the decision in the January 1992 State 
Wage Case. 

8.—Aim of the Agreement. 
The parties to this Agreement recognise that it represents 

significant advances by providing product of the highest 
quality at optimum cost, excellent customer service and 
highly trained and motivated employees. 

This Agreement aims at achieving the following objec- 
tives: 

* Increase the efficiency of the organisation, attain- 
ing benefits for the employees, customers and 
shareholders. 

* Supply product of a high quality on a timely basis. 
* Develop and maintain a working environment of 

the highest order. 
* To retain the principles of job rotation and skills 

training which are integral for an effective career 
path. "With the benefits of flexibility, and the 
right attitudes consistent with company goals i.e. 
cultural change leading to improved productiv- 
ity". To ensure the stability and experience of key 
skilled areas is maintained to ensure the highest 
attainable yields, quality and customer service. 
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The Company needs to reduce order turn around and 
improve customer service quality to retain competitiveness. 

There needs to be improved yield in controllable areas; 
processing control including edge cutting loss; time loss; 
rectification of bad production and improved employee 
skills. 

There needs to be improved customer service (quality, 
timeliness, courtesy). 

The parties recognise that an important factor in achieving 
these objectives is to develop a work culture in which all 
employees are involved in decisions affecting them, have 
access to required training activities and benefit from these 
efforts. 

The parties agree that these are only the first steps in a 
path of continual improvements if the Company is to remain 
viable. 

The need for flexibility of jobs and duties within and 
between work areas within SEP guidelines, subject to 
limitations imposed by individual skill levels, is also 
recognised as critical to achieving the objectives of this 
Agreement. 

9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

Consistent with the terms and conditions of the decision 
in the January 1992 State Wage Case, the following 
measures have been agreed between the parties to improve 
the competitiveness of the Pilkington (Australia) Operations 
Ltd. Glass Marketing and Sales—Myaree Factory by 
achieving real and demonstrable gains to improve competi- 
tiveness and achieve the survival of the industry in Western 
Australia. The parties agree these are only the first steps in 
a process of continual improvements if the business is to 
remain viable. 

(1) The parties have agreed that all employees, including 
all levels of staff and management, shall work together to 
make the Company more efficient. Refer Appendix A— 
Flexible Working Arrangements. 

(2) The parties through the consultative process will hold 
discussions with the view to eliminating all unnecessary 
demarcations and so commit to the principle of best use of 
skills within SEP guidelines. 

(3) The parties have agreed to a tangible commitment to 
achieving quality accreditation in line with the Australian 
Standard 3902. Refer Appendix B(a)—Quality Accredita- 
tion and AS3902 Certification and Appendix B(b)—Quality 
Control Benchmark. 

(4) The parties have agreed to more effective control and 
management of protective clothing. Refer Appendix J— 
Issuing of Protective Clothing. 

(5) The parties have agreed to a revised implementation 
of the 38 hour week. Refer to Appendix L—Implementation 
Of 38 Hour Week. 

(6) To further develop the Award Classification Structure 
to suit the Myaree site. To set up a multi-skilling programme 
to enable progression through the classification structure 
and to enable the enterprise to have a flexible workforce. 
Refer Appendix M—Classification Structure. 

10.—Continuous Improvement. 
The parties are committed to using a single bargaining 

unit which gave rise to this Agreement to continue to review 
and seek out measures to achieve continuous improvement 
in order to, as a minimum, maintain international competi- 
tiveness. 

Refer Appendix C—Continuous Improvement Program 
which highlights the objectives. Refer Appendix D— 
Working Party Processes which relate to the development 
of performance measures and benchmarks. 

The parties will review, improve and strive towards 
improved effective communications. Refer Appendix E— 
Effective Communications. The parties will implement 
competency based training systems and other training 
requirements. Refer Appendix F—Training. The parties will 
implement aptitude assessment procedures. Refer Appendix 
K—Personal Profile Assessment. 

11.—Statement of Implementation. 
(1) The Flexible Working Arrangements outlined in 

Appendix A—Flexible Working Arrangements were agreed 
and implemented on the date of registration of this 
Agreement. 

(2) The AS3902 Certification and Quality Control 
Agreements outlined in Appendix B(a)—Quality Accredita- 
tion and AS3902 Certification were agreed and imple- 
mented on the date of registration of this Agreement and will 
be ongoing. 

(3) The Continuous Improvement Program outlined in 
Appiendix C—Continuous Improvement Program was 
agreed and implemented on the date of registration of this 
Agreement and will be ongoing. 

(4) The Working Party outlined in Appendix D— 
Working Party Processes was agreed and implemented on 
the date of registration of this Agreement and will be 
ongoing. 

(5) The Effective Communications outlined in Appendix 
E—Effective Communications was agreed and imple- 
mented on the date of registration of this Agreement and will 
be ongoing. 

(6) The Training / Competency based system and other 
training requirements outlined in Appendix F—Training 
were agreed and implemented on the date of registration of 
this Agreement and will be ongoing. 

(7) The Constitution of the Consultative Committee 
outlined in Appiendix G—Consultative Committee Agree- 
ment was agreed and implemented on the date of registration 
of this Agreement and will be reviewed at the expiry of this 
agreement. 

(8) The Disputes Procedure outlined in Appendix H— 
Disputes Procedure was agreed and implemented on the date 
of registration of this Agreement. 

(9) The Implementation of Fortnightly Payroll (Electronic 
Funds Transfer) outlined in Appendix I—Introduction of 
Fortnightly Payroll (Electronic Funds Transfer) was agreed 
on the date of registration and this new procedure will be 
implemented with not less than (1) month's notice from the 
date of registration of this Agreement. 

(10) The Issuing of Protective Clothing outlined in 
Appendix J—Issuing of Protective Clothing was agreed and 
implemented on the date of registration of this Agreement. 

(11) The Aptitude Assessment outlined in Appendix 
K—Personal Profile Assessment was agreed and imple- 
mented on the date of registration of this Agreement. 

(12) The implementation of 38 Hour Week as outlined in 
Appendix L—Implementation Of 38 Hour Week was agreed 
and implemented on the date of registration of this 
Agreement. 

(13) The discussion of a Classification Structure as 
outlined in Appendix M—Classification Structure will 
occur within 8 weeks of the registration of this Agreement. 

(14) The implementation of organisational restructuring 
as outlined in Appendix N—Organisational Restructuring 
was agreed and implemented on the date of registration of 
this Agreement. 

12.—Restructuring Consultative Committee. 
The parties have agreed to guidelines related to the 

operation of this Committee (Refer Appendix G—Consulta- 
tive Committee Agreement). 

13.—National and State Standards. 
This Agreement shall not operate so as to cause any 

employees to suffer a reduction in ordinary time earnings or 
in National or State standards, such as standard hours of 
work and annual leave. 

14.—Avoidance of Industrial Disputes. 
The parties to this Agreement shall observe the proce- 

dures set out in Appendix H—Disputes Procedure. 

15.—No Extra Claims. 
The parties have agreed not to pursue any award or 

overaward claims during the life of this Agreement. 
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16.—Rates of Pay. 
(1) The following stages of percentage increases apply to 

the appropriate Award Rate classifications in the following 
Awards: 

* Building Trades Award 1968, No. 31 of 1966. 
* Furniture Trades Industry Award, No. A 6 of 

1984. 
* Transport Workers (General) Award No. 10 of 

1961. 
(2) (a) The percentage increase of three and a half percent 

(3t%) shall be payable from the beginning of the first full 
pay period to commence on or after 18 January 1994. 

(b) The second payment of 1% will be paid six months 
from the operative date contingent upon the progression 
towards the achievement of the performance indicators as 
set out in subclause (2) of Appendix A—Flexible Working 
Arrangements and Appendix B(b)—Quality Control Bench- 
mark. If for any reason these indicators are not achieved the 
payment will still exist and these performance measures will 
be further reviewed as part of the ongoing working party 
process establishing performance measures and bench- 
marks. 

(3) In accordance with the terms of the January 1992 State 
Wage Case decision, there shall be no further wage increases 
for the life of this Agreement except when consistent with 
January 1992 State Wage Case decision. 

17.—Not to be Used as a Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant or enterprise. 

18.—Renewal of Agreement. 
In accordance with the terms of the January 1992 State 

Wage Case decision this agreement shall not continue in 
force beyond 18 January 1995, unless renewed. It is agreed 
between the parties that prior to any initiatives being taken 
to renew or replace this award, discussions between the 
parties will commence prior to expiration to determine the 
appropriate course of action. 

19.—Signatures of the Parties. 
J.P. Morgan John Paul Morgan Date: 28/1/94 
Signature on Name of person (print) 
behalf of authorised to sign 
Pilkington (Australia) 
Operations Ltd. 
(ACN: (No.) 006 
904 052). 

The Common Seal of: The Forest Products, Furnishing 
And Allied Industries Industrial Union Of Workers W.A. 

was hereunto affixed in the presence of: 
TP. Daly Secretary Date: 28.1.94 
Signature Title (Print) 

The Common Seal of: Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch 

was hereunto affixed in the presence of: 
J.J. O'Connor Secretary Date: 28.1.94 
Signature Title (Print) 

The Common Seal of: The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers 

was hereunto affixed in the presence of: 
F.A. Smith Secretary Date: 28.1.94 
Signature Title (Print) 

Appendix A—Flexible Working Arrangements. 
(1) WORK FLEXIBILITY 

(a) The parties have agreed that members of each 
work area team shall perform such activities as 
required. Provided such activities are within the 
tram members level of competence, skill, training 
and such duties are not promoted to encourage 
de-sldlling. 

(b) Parties to this Agreement are committed to 
continued employee flexibility ensuring that no 
barriers will occur within the Myaree site. 

(c) Sufficient skills and labour flexibility on each 
shift available to produce the production and 
despatch programs at all times. 

(2) ABSENTEEISM/ACCRUED SICK LEAVE 
(a) The following issues to be considered and 

achievable targets to be set. 
* Reduce current level of absenteeism. 
* Administration of absenteeism. This practice 

which needs to be addressed to ensure that 
Sick Leave conditions are managed effec- 
tively. The target to be achieved is 2% in 
terms of absenteeism during the first six 
months of this Agreement, that is to allow 
genuine personal illness. To achieve this 
target, this practice will be subject to a 
Working Party who shall make recommenda- 
tions, monitor progress and counsel employ- 
ees to ensure that our target is achieved 
together with all relevant principles and 
agreed formulas/issues. 

(b) Accrued Sick Leave 
Issues concerning the existing Award condi- 

tions be examined by the Absenteeism Working 
Party. 

(3) REST PERIODS 
Rest periods will consist of seven minute morning break, 

to be taken as the rest period prior to lunch. Rest periods as 
agreed to between Management and workers shall be 
staggered to ensure optimum utilisation of plant and 
equipment. 

(4) WORKING PARTY PROCESSES 
All working party processes will be established in line 

with the following procedure of process finding and 
implementations. 

(a) CONCEPT 
Flexible arrangements in terms of spread of 

hours, shift work, and part-time and casual 
employment. 

(b) GUIDELINES 
* Arrangements to be specific to identified 

work teams, operations or, if appropriate, to 
whole business. 

* Arrangements to be within National Stan- 
dards but not constrained by current Award. 

* Part-time or casual work to be part of 
arrangements, where appropriate. 

* lb be flexible to meet exceptional circum- 
stances. 

(c) PROCESS 
(i) Working party shall consist of: 

(aa) * Finance 
* Human Resources 
* Line Management 
* Employee/Union Reps 
* Facilitators 

(bb) The working parties will be responsible 
to the Enterprise Bargaining Commit- 
tee. Employee representatives will be 
able to seek advice independently from 
Union officials. 

(ii) Steps in Process: 
* Identify existing arrangements listing 

advantages/disadvantages. 
* Brainstorm other arrangements. 
* Survey literature, comparable organisa- 

tions. 
* Recommend changes/no changes. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 243 

(d) CRITERIA 
* Within National and State Standards 
* Cost neutral, in terms of penalties 
* Tailored to individual work team environ- 

ments 
(e) FINDINGS AND IMPLEMENTATION 

Agreed recommendations of the working party 
will be presented to: 

: Enterprise Bargaining Committee 
: Management / Supervision 
: Delegates and Employees 

* Obtain feedback, review and modify 
* Develop implementation plan 
* Presentation of overall concept/findings to: 

: Management and Supervision 
: Delegates and Employees 

* Obtain comment and feedback review and modify 
* Develop implementation plan 

Appendix B (a)—Quality Accreditation 
and AS3902 Certification 

(1) CONCEPT 
* Commitment / acknowledgment of the need to be 

internationally competitive. 
* Commitment to the participation by all employees 

in the adoption and accreditation of Australian 
Standard 3902, "Quality Systems for Production 
and Installation" (International Standard 9002). 

* Commitment to everyone taking ownership and 
accountability for the output of their work. 

* Commitment to the fact that our customers are our 
most valuable asset who require a quality product, 
delivered on time and at an internationally 
competitive cost. 

(2) OPERATING PHILOSOPHY 
* The commitment of Pilkington (Australia) Lim- 

ited to provide its customers with quality products 
and services is shared by all Company employees. 
Inherent in this statement is the close identifica- 
tion of Pilkington (Australia) Limited with its 
people and customers. 

* Our Company philosophy emphasises doing 
things right the first time and on time, which 
inevitably will result in far superior business 
performance and total customer satisfaction. 

* The nature of products and services supplied, and 
the manufacturing processes involved, necessi- 
tates infinite attention to details, exceptional care 
and genuine quality consciousness at all times by 
everyone involved. 

* The survival and prosperity of our Company 
remains contingent upon its ability to fulfil the 
primary objective of "the timely supply of quality 
assured products and services provided through 
safe working practices and at competitive prices". 

* In order to ensure that the Company can satisfy its 
primary objective, it is necessary to declare the 
desire to develop a corporate quality culture which 
emphasises the responsibility of all employees 
within Pilkington (Australia) Limited. 

* A clear recognition of the concept of an internal 
customer—the next person in the process, as well 
as many outside customers necessitates close 
inter-relationship and co-operation by everyone 
involved. 

* Pilkington (Australia) Limited personnel must 
continually strive for further improvement in the 
way we perform, thereby enhancing the future 
security for all. 

* The ultimate goal of the Company in applying the 
above operating philosophy is the achievement of 
the highest possible reputation for quality, sched- 
ule and cost performance expected by our custom- 
ers. 

* The Australian Standard AS 3902 and Interna- 
tional Standard ISO 9002 have been adopted by 
Pilkington (Australia) Limited as the primary 
Quality Systems Reference Standards. 

* A key element is the emphasis on personal 
accountability whereby each employee is encour- 
aged to be accountable for the quality of their 
individual output. 

* The introduction of a quality system requires the 
commitment, co—operation, co-ordination and 
involvement of all employees. 

(3) QUALITY SYSTEM REQUIREMENTS 
* Management responsibility 
* Quality system 
* Contract review 
* Document control 
* Purchasing 
* Purchaser supplied product 
* Product identification and traceability 
* Process control 
* Inspection and testing 
* Inspection, measuring and test equipment 
* Inspection and test status 
* Control of non-conforming product 
* Corrective action 
* Handling, storage, packaging and delivery 
* Quality records 
* Internal quality audits 
* Training 
* Statistical techniques 

(4) AS3902 CERTIFICATION 
Our customer is a vitally important factor in the success 

of our business. More and more we are striving to meet the 
customer's needs of providing the right product at the right 
time and right price plus of course we must also make a 
profit to remain in business. It is therefore, vital that we 
develop business systems that help to identify the product 
the customer wants and how to consistently manufacture 
that product at an acceptable quality and the lowest cost to 
manufacture. 

In any manufacturing system there are methods that 
identify the customer's needs when the order is placed, 
translate that order into manufacturing instnictions that 
guide the production people to make the correct product and 
a scheme of control that ensures the whole operation is 
performing as planned. The scheme of control is the 
business plan that defines how we will go about meeting the 
customer's needs and measure our performance against that 
plan to show we arc achieving the correct result and 
minimising the cost to manufacture. Within this scheme of 
control are all the manufacturing and quality plans for the 
product that defines what has to be done, who is responsible 
for doing it and how they go about doing it. 

There are many possible schemes of control. An 
international recognised scheme of control is the ISO 9(XX) 
standard, known in Australia as AS 3900. This standard 
enables us to prove to the customer that we have the ability 
and the mechanisms in place to produce what is wanted. The 
standard comes in three (3) sections covering different types 
of manufacturing systems. 

In our case the section AS 3902 standard applies to the 
type of manufacturing we do. It is thus our intention to move 
toward gaining certification to the AS 3902 standard. 

AS 3902 covers all aspects of planning, controlling, 
producing, testing, buying and delivery in the overall 
manufacturing system. It is based on establishing the correct 
procedures that ensures everyone knows what is required at 
each manufacturing stage and how to ensure that the right 
thing is done at each stage. The standard emphasises the 
need for proper skills training to ensure everyone knows 
how to achieve the planned result plus the required 
monitoring systems that are needed to ensure the planned 
product qualities are being achieved. In summary, the AS 
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3902 standard defines every aspect of the scheme of control 
that is required to properly control our overall operations. 

One major advantage in meeting the AS 3902 standard 
is it provides a high level of confidence to our customers 
even before they place an order that we are capable of 
meeting their needs. This is a great competitive advantage. 
To prove that we meet the AS 3902 requirement, it is 
necessary to pass a certification examination. 

Certification means that we will allow an independent 
authority to test and inspect our manufacture systems and 
tell us where we stand in relation to the standard. If we are 
good enough that authority can grant us an AS 3902 license 
and since this is internationally recognised, we can use this, 
to prove our abilities to our customers. 

The certification process is in several stages: 
(a) Copies of the Company quality manuals and 

procedures are sent to the certification authority 
for examination and approval. This is called an 
Adequacy Audit. 

(b) A certification team does a preliminary examina- 
tion of the manufacture system to establish that 
the plans in the Quality Manual are being fulfilled, 
and where improvements need to be made. This 
is called the Compliance Audit. 

(c) After the improvements have been done, a team 
does a formal certification audit of the manufac- 
ture system again but in much more detail 
including examining past production performance 
to show the system is working properly. 

(d) A formal report of the audits is provided for the 
Company. 

(e) If the audit results are correct, the Company may 
then apply to the Australian Standards Association 
for a license to AS 3902. 

(f) This license is then reviewed every six months by 
the Standards Association to ensure our perform- 
ance continues to meet the planned performance. 
This usually involves further audits. 

Such an certification process requires the support and 
assistance from every employee. In fact, it cannot work 
without this support. 

Appendix B (b)—Quality Control Benchmark. 
To enhance the opportunities of better quality in service 

and product, allparties agree to the following: 
The current level of product rejected by the customer and 

reimbursed via a credit to their account be reduced by not 
less than 15% during the first six months of this Agreement. 
This reduction will be measured against those products 
deemed to be faulty caused by the handling or processing 
within control of the factory floor. Such rejects include 
scratched, chipped, broken, incorrectly cut and so on. 

The target reduction will be measured against the twelve 
month period prior to this Agreement with target progress 
monitored and reported to all parties on a monthly basis. 

Appendix C—Continuous Improvement Program. 
(1) QUALITY SYSTEMS 
Objective 
The development and implementation of quality manage- 

ment consistent with AS 3902 "quality systems for 
production". 

(2) CUSTOMER SERVICE 
Objective 
Incorporating production planning / despatch to continu- 

ally improve our customer service while ensuring plant 
productivities are optimised. 

(3) SYSTEM REVIEW / UPDATE 
Objective 
To continually improve our current systems such that they 

adapt to our needs of running world's best standards sales 
and marketing business units. 
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(4) COST REDUCTION PROGRAM 
Objective 
To continually review / monitor all costs associated with 

processing and selling of mirror, laminate, toughened and 
flat glass products with a view to continuous reduction. The 
program will incorporate all levels of the business. 

(5) TRAINING PROGRAMS 
Objective 
To establish an overall ongoing training matrix consistent 

with National and State relativities of ensuring consistent 
learning, a more flexible workforce and an overall commit- 
ment to continually improved work performance in line with 
National SEP guidelines. 

(6) PROCESS LOSS GROUPS 
Objective 
Incorporating all levels of processing, aim to specifically 

reduce identified areas of process loss with an overall 
continuous measured reduction. 

All of these programs will have agreed performance 
measures which will be developed by the designated person 
/ persons in conjunction with the AS 3902 program. 

Appendix D—Working Party Processes. 
All working party processes will be established in line 

with the following procedure of process finding and 
implementations. 

DEVELOPMENT OF PERFORMANCE MEASURES 
AND BENCHMARKS 

(1) CONCEPT—MULTI PURPOSE 
* Data on productivity improvements for IRC and 

enterprise bargaining 
* Goals for strategic planning 
* Flowdown to targets at cell/team level 

(2) GUIDELINES 
The working party will seek to establish a number of 

performance measures and benchmarks which will: 
* Adequately reflect group performance 
* Are not too complicated/cumbersome 
* Are measurable on a regular basis 

(3) PROCESS 
A working party will consist of a combination of the 

functions within the organisation appropriate to the activity 
of performance measurement and may include: 

* Finance 
* Human Resources 
* Line Management 
* Employee/Union/Union Reps 
* Facilitator 

(Note: Equal number of employees and Company 
representatives) 1-2 days training program for working party 
members prior to process starting. 

Steps in process 
* Identify and review existing measures 
* Brainstorm additional measures 
* Survey literature, comparable firms 
* Assess outcome against criteria 

(4) CRITERIA 
* Measurable/auditable 
* Relevant 
* Related to output/customer satisfaction 
* Total workforce performance, including manage- 

ment and marketing 
(5) FINDINGS AND IMPLEMENTATION 
Agreed recommendations of the working party will be 

presented to: 
* Enterprise Bargaining Committee 
* Management and Supervision* Delegates and 

employees Obtain comment and feedback, review 
and modify Design and install measurement and 
reporting processes 



* Provision for union oversight/audit 
* Keep it simple 
* Integrate with normal management/project report- 

ing Establish baseline, if possible by June 1994. 

Appendix E—Effective Communications 
Statement 

(1) The Company recommends check list/report to be 
implemented by Supervisors. 

(2) Company and branch newsletters should include some 
of the following: 

(a) Regular feedback on Company business progress; 
(b) Company stats; 
(c) Customer feedback (positives/negatives); 
(d) Yields based against production planned; 
(e) Employee achievements (personal/business—pro- 

motions); 
(f) Recognition of jobs well done; 
(g) Employee service recognition; 
(h) Joint Consultative Committee's progress reports; 
(i) Include new products; 
(j) Other 

(3) Quarterly general communication meetings by State 
Manager. 

(4) Minutes of Joint Consultative Committee meetings to 
be made available to all employees. 

(5) Greater use of pay slips as a means of communication 
with all employees. 

(6) Pilkington Into 90's Committee to focus on improving 
communication between all business streams. 

Appendix F—Training 
The parties to this Appendix F—Training recognise that 

in order to increase productivity and efficiency a greater 
commitment to training and skill development is required. 

(1) The parties to this Agreement recognise that in order 
to increase efficiency and productivity and to ensure 
mobility within the industry generally, a greater commit- 
ment to training and skill development is required. Accord- 
ingly, the parties commit themselves to: 

(a) Developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation or through the estab- 
lishment of a training committee, the employer shall develop 
a training programme consistent with: 

(a) The current and future skill needs of the Myaree 
enterprise; 

(b) the need to develop vocational skills relevant to 
the Myaree enterprise through courses conducted 
by accredited educational institutions and provid- 
ers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities, for example: 

(a) Formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where as a result of consultation or through a 
training committee and with the employee concerned, it is 
agreed that additional training in accordance with the 
programme developed pursuant to subclause (2) hereof 
should be undertaken by an employee, such training may be 
either on or off the job. Provided that if the training is 
undertaken during ordinary working houre, the employee 
concerned shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training leave. 
Any agreed training undertaken out of normal working hours 
will be re-imbursed at the ordinary rate of pay. 

(b) Any cost that maybe incurred with prior authorisation 
will be reimbursed. 

Appendix G—Consultative Committee Agreement 
April 1993 

(1) PREAMBLE 
In agreeing to form a Consultative Committee, all parties, 

management and unions acknowledge the requirement for 
an atmosphere of mutual trust and co-operation. 

The overall purpose of the committee is to provide an 
environment for greater communication and in doing so, 
establish a forum in which employees are able to express 
their points of view and thus an opportunity to influence 
management decision making and also allow management 
to utilise employee knowledge and experience. 

(2) OBJECTIVE 
The objectives will be to improve not only the standard 

of working life but also the overall performance of all 
employees with the ultimate aim of maintaining and where 
possible, improving the Company's competitiveness with 
the consequential improvement in job security. 

In turn, the provision of greater job satisfaction will be 
achieved by developing and increasing employee's overall 
skills whilst at the same time offering new and advanced 
employee opportunities. These objectives are seen by all 
parties to be mutually beneficial. 

Broad subjects calling for an exchange of views will 
include: 

* Issues which allow the enterprise to continually 
improve its response to customer needs. 

* The introduction of new technology. 
* Activities which provides flexibility in produc- 

tion. 
* The introduction of new or revised manufacturing 

methods that will enhance productivity. 
* Issues which will enhance and ensure quality to 

world best standard. 
* The direct implication of major external decisions 

affecting community standards and their likely 
effect on employees. 

* The physical aspects of the employees' working 
environment. 

* Future and current plans for Pilkington Glass. 
Three important areas of plant operation are specifically 

excluded from the domain of the Consultative Committee. 
(a) Industrial relations issues will be processed via the 

normal disputes avoidance procedure. 
(b) Matters which by definition are the responsibility 

of the Occupational Health and Safety Committee 
will be referred to that Committee. 

(c) Training will be processed via the Training 
Review Committee. 

(3) COMPOSITION 
The committee will comprise of ten (10) permanent 

members plus a nominated deputy to stand-in when required 
in the absence of a permanent member. 

Management 
Five core members plus two back-up members, at least 

one of which has decision making powers within the 
Company. Management quorum is to be two. At least one 
management representative to have attended the previous 
meeting. 
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Employees 
Five core members plus two back-up members. Employee 

quorum is to be four. At least one representative from each 
Union to be in attendance. 

Note: Any member of the committee shall cease to be 
recognised as such upon termination of the employment 
within the Company. Also any employee representative 
shall cease to be recognised as such upon promotion to a 
management level. 

(4) ELECTIONS 
Employees will nominate core members and a back-up 

member to represent them on a Consultative Committee. 
(5) SECRETARY 
The secretary to be appointed by management and to be 

someone with note-taking skills. 
(6) CHAIRPERSON 
To be elected by the committee from within the 

committee. The committee to decide a formula for appoint- 
ment/rotation of the chairperson. A deputy chairperson will 
be elected from the other constituency to the chair. 

(7) OBSERVERS 
There are to be no observers at the meeting unless all 

parties agree to the contrary. (The process of agreement shall 
be by simple majority vote of committee members.) 

(8) EXPERT ADVISERS 
Expert advisers can be called provided they are agreed to 

at the previous meeting, or by agreement prior to the 
meeting and they attend for that specific agenda item only. 

(9) MEETINGS 
Consultative Committee meetings will be held a mini- 

mum of one meeting per month, duration not expected to 
exceed two (2) hours. Special meetings of the committee 
may be called after informal discussions between both 
parties provided 48 hours' notice is given. A minimum of 
one meeting per month will be held after the first four weeks. 

(10) RECORDING OF MINUTES 
Minutes shall be circulated to committee members for 

verification by the Chairperson and Deputy Chairperson 
prior to posting on the noticeboards. Minutes are to be 
published within a reasonable time but not to exceed five 
(5) working days. 

The minutes shall include: 
* Attendees at the meeting. 
* Summary of the issues and alternatives proposed 

with brief supporting arguments. 
* Recommendations made and time frame for 

implementation of recommendations. 
* Time frame for consideration of deferred recom- 

mendations. Minutes to be verified by the Com- 
mittee at the next meeting. 

(11) AGENDA 
The agenda to be prepared and issued by the secretary to 

all committee members. Any committee member may 
submit agenda items. The management members shall 
submit as agenda items all important matters requiring 
management decisions that would have an effect on 
employees. Appropriate information shall be provided with 
each agenda item submitted. By exception the chairperson 
will be able to notify late agenda items up to 48 hours prior 
to meetings. 

Matters raised without notice (i.e. non-agenda items) shall 
be deferred to the next meeting if any committee member 
requires additional information or needs to consult with his 
constituency. 

(12) TRAINING 
All members of the committee to be entitled to training, 

with a view to ensuring all members have the opportunity 
to perform to the best of their ability. No employee shall be 
required to undergo training in their own time, or be 
subjected to any financial disadvantage due to this undertak- 
ing. 

(13) CHANGE 
Any change in the workplace discussed by this commit- 

tee, should be achieved with due regard to the quality of 
working life, including the desire to maintain and enhance 
job satisfaction. 

(14) RIGHTS AND DUTIES 
All members of the committee to carry out their duties in 

a responsible and honest manner in the spirit of this 
agreement. 

* Consultation and report back on paid i.e. during 
normal shift. Company time. No wages loss for 
attending meetings. 

* To attend the meeting and be present a few 
minutes before the time stated on the agenda. 

* Access to Company resources where appropriate. 
* To forward apologies to the secretary if unable to 

attend the meeting. 
* Union organisers / State Secretaries have right to 

attend and will be posted a copy of the minutes 
by the Secretary. 

* To come to the meeting prepared, having read the 
minutes of the previous meeting. 

* To study the agenda beforehand and be prepared 
with notes to make contributions briefly, clearly 
and perhaps with illustrations on matters affecting 
him/her or those he/she represents. 

* To represent the views and opinions of those 
people he/she represents and not just his/her own. 

* To speak on the basis of the facts presented and 
not on the basis of preconceived ideas not based 
on facts. 

* Seeking the view of constituents on issues to be 
discussed by the committee. 

* Encouraging and assisting constituents on issues 
to be discussed by the committee. 

* Encouraging and assisting constituents to submit 
agenda items. 

* Providing explanations of items recorded in the 
minutes. 

* Consultation and report back meetings to employ- 
ees in realistic Company time will be arranged as 
required. 

(15) DECISION MAKING PROCEDURES 
Committee members will make recommendations. 
(16) RESOURCES 
The Company will provide the necessary resources (i.e. 

facsimile, typing, copying, etc) to the minute secretary. 
(17) PREPARATION TIME 
Adequate time to be decided by the Committee to be 

allowed for preparation by members of the committee. 
(18) PERIOD OF AGREEMENT 
Notwithstanding the objectives behind the formation of 

this consultative committee the life of the agreement shall 
be the duration of twelve (12) months from the date of 
implementation with quarterly reviews of performance, 
results and operating procedures. This agreement can be 
reviewed by the Committee providing 14 days notice is 
given. 

Appendix H—Disputes Procedure 
When a matter is in dispute between the employee and 

the employer or a matter arises which is likely to cause a 
dispute, the following procedure shall be followed; 

(1) Any grievance or dispute which arises shall, where 
possible, be settled by discussion on the job between the 
employee and the immediate Supervisor. 

(2) If the matter is not resolved at this level, the matter 
will be further discussed between the affected employee, the 
Union Shop Steward and the relevant Departmental Man- 
ager. 

(3) If the dispute or grievance is unresolved then the 
employee and his Union representative shall confer with the 
Personnel Manager. 



(4) If the dispute or grievance is still unresolved the matter 
should be referred to the relevant Union official for 
discussion with management. 

(5) Until the dispute or grievance is determined in 
accordance with the above procedure normal work shall 
continue, without prejudice. 

(6) If the matter is still not resolved it may be referred to 
the Industrial Relations Commission. 

Appendix I—Introduction of Fortnightly Payroll (Electronic 
Funds Transfer) 

An agreement by all parties to move the current method 
of weekly payroll out to fortnightly. 

Method of introduction is as follows: 
Introduction of a fortnightly pay system shall be by the 

payment of an additional week's wages in the last weekly 
pay before the change to fortnightlypays to be repaid by 
equal fortnightly deductions made from the next and then 
subsequent 12 fortnightly pay periods (13 in total) i.e. 
reduction of fortnightly pay by 2.92 hours = 76 hours less 
2.92 hours = 73.08 hours per fortnight. 

Appendix J—Issuing of Protective Clothing 
(1) The current Award provision for distribution of 

protective clothing i.e. boots, overalls, jackets, jumpers 
displaying Company logo etc. to be altered from annual 
issue in return of worn articles to replacement on a fair wear 
and tear basis. To conciliate over items in border line cases 
of fair wear and tear, there will be two designated employees 
nominated from the Consultative Committee along with one 
management representative to make any final decisions 
should they be required. 

(2) The team target is to extend the life of these articles 
without compromising employees' safety. We shall imple- 
ment programs to assist employees in methods of mainte- 
nance and preventative wear of such articles, in an 
endeavour to encourage ownership rather than throw-away. 

(3) The initial issue of protective clothing will be made 
available after 3 months' probationary employment consist- 
ing of 3 shirts and 2 pairs of trousers to be replaced on a fair 
wear and tear basis. 

Appendix K—Personal Profile Assessment 
The parties have agreed that all future employees, and 

existing employees who are seeking promotion within the 
respective business unit or elsewhere within Pilkington 
(Australia) Limited will undergo a formalised personal 
profile assessment. 

Such testing would include personality profile analysis. 
This requirement on aptitude assessment is consistent with 
other Pilkington (Australia) Ltd Operations policy within its 
business. 

Appendix L—Implementation of 38 Hour Week 
The work mode for existing employees on 7 hours 36 

minutes per day will remain and new employees will be 
engaged on the basis of 7 hours 36 minutes during the life 
of this Agreement. 

The existing employees who have work modes other than 
7 hours 36 minutes per day will remain as current for the 
life of this Agreement on the understanding that one option 
in the future is for this group to move to 7 hours 36 minutes. 
The Consultative Committee during the life of this 
Agreement will discuss work modes which are appropriate 
for the viable performance of the Company to meet customer 
needs. 

Appendix M—Development of Classification Structure 
(1) CONCEPT—MULTI-PURPOSE 

* To further develop the Award Classification 
Structure to suit the Myaree site. 

* To set up a multi-skilling programme to enable 
progression through the classification structure 
and to enable the enterprise to have a flexible 
workforce within SEP State and National guide- 
lines. 

(2) PROCESS 
(a) A working party will be established (pursuant to 

Appendix "D"). 
(b) Steps in process: 

* Identify and review existing structures 
* Brainstorming additional measures 
* Skills analysis and audit 
* Survey literature, comparable firms 
* Assess outcome against criteria 

(3) CRITERIA 
* Relevant 
* Related to career path establishment 
* To equip workforce with required skills 
* Consistent with AS3902 Standard Operating Pro- 

cedures and Competency Based Training 
* Competency Based 

Appendix N—Organisational Restructuring 
(1) MOVE TO WORK AREA TEAMS 
The parties have agreed to change organisation structure 

to set up Work Area Teams as the fundamental operational 
grouping within the organisation. Although team members 
may differ in knowledge, training and skill levels, all 
members will be encouraged to become more versatile and 
flexible. 

A team will have the following characteristics: 
* The team is a measurable and accountable unit of 

the business 
* The team includes the people, equipment, material 

and information needed to do the job. 
* The team enjoys maximum self-management 

consistent with the overall requirements of the 
business. 

(2) RESPONSIBILITIES AND AUTHORITIES OF 
WORK AREA TEAMS 

The parties have agreed that the delegation of responsibil- 
ities to Work Area Teams and their empowerment to meet 
those responsibilities to be a revolutionary and ongoing 
process. 

Responsibilities include production to meet customer 
requirements and achievement of measured continuous 
improvement toward quality, productivity and other targets 
and short term planning. 

(3) WORK AREA TEAM FORMATION 
(a) The role and composition of the Work Area 

Teams shall be determined by March 1994. A 
pilot team will be in operation by June 1994 with 
all teams established by December 1994. 

(b) The Tfeam Leaders will be appointed by manage- 
ment. 
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PORT HEDLAND PORT AUTHORITY PORT 
MARINE OFFICERS INDUSTRIAL AGREEMENT 

1993 
No. AG 92 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Port Hedland Port Authority 

and 
Merchant Service Guild of Australia, Western Australian 

Branch, Union of Workers. 
No. AG 92 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 January 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 92 of 1993. 

HAVING heard Mr C. Gillam on behalf of the Applicant and 
Mr T. Boronovskis on behalf of the Respondent, and by 
consent, the Commission being satisfied that the matter is 
consistent with the Principles enunciated by the State Wage 
Case decision—January 1992 and pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Port Hedland 
Port Authority Port Marine Officers Industrial Agree- 
ment 1993, signed for me for identification, be 
registered as an Enterprise Bargaining Industrial 
Agreement to take effect on and from the 21st day of 
January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Port Hedland 

Port Authority Port Marine Officers Industrial Agreement 
1993. 

2.—Arrangement. 
This Agreement is arranged as follows: 

1. Title 
2. Arrangement 
3. Relationship of Agreement to the Parent Award 
4. Parties Bound 
5. Date and Period of Operation 
6. Introduction of 12 Hour Shift Roster 
7. Aggregation of Salaries and Allowances 
8. Superannuation 
9. Revision of Salaries Increments 

10. Provision of Emergency Sick Relief 
11. Training and Relief of Marine Supervisor 
12. Introduction of Annual Leave Roster 
13. Annual Leave Air Travel Entitlements 
14. Annual Dependant Child Allowance 
15. Change of Name 

Signatories 
Schedule 1 

3.—Relationship of Agreement to Parent Award. 
This Agreement shall be read and interpreted in conjunc- 

tion with the Port Hedland Port Authority Port Control 
Officers Award 1982 as varied, provided that where there 
is any inconsistency with the Award, this Agreement shall 
prevail to the extent of the inconsistency. 

4.—Parties Bound. 
This Agreement applies and is limited to the Port Hedland 

Port Authority, the Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers and the 

employees of the Port Hedland Port Authority the subject 
of Clause 3.—Scope of the Port Hedland Port Authority Port 
Control Officers Award 1982 No. A 1 of 1982. No other 
party may be joined to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall come into operation on and from 

the date of its registration by the Western Australian 
Industrial Relations Commission as an Industrial Agreement 
pursuant to Section 41 of the Industrial Relations Act 1979 
("the agreement date") and shall remain in force for a 
period of 12 months thereafter. 

6.—Introduction of 12 Hour Shift Roster. 
On the agreement date the parties will implement a new 

roster for Port Marine Officers incorporating 12 hour shifts 
as standard. Port Control Officers will work four shifts on 
and take four shifts off in rotation to aggregate to 168 
ordinary duty hours per 28 day cycle. 

7.—Aggregation of Salaries and Allowances. 
(1) The introduction of the 12 hour shift roster will be 

accompanied by the introduction of an aggregate wage. The 
aggregate wage will gather together the base salary rate 
together with the full range of allowances, penalty payments 
including shift and overtime penalties and annual leave 
loadings as specified in the parent award, with the exception 
of District Allowance and Removal Allowance which shall 
continue to be paid as applicable and on the terms set forth 
in the parent award. 

(2) The aggregate wage shall be paid fortnightly and shall 
comprise one twenty sixth of an Officers annual entitlement 
as calculated by the method of aggregation agreed between 
the parties. The method of aggregation and consequent 
annual gross salaries applicable are set out in Schedule 1 of 
this Agreement. 

8.—Superannuation. 
The gross aggregate fortnightly wage as set out in Clause 

7(1) of this Agreement shall be deemed the employee's 
wage for the purposes of calculating employer contributions 
to superannuation for the employees covered by this 
Agreement. 

9.—Revision of Salaries Increments. 
The Port Hedland Port Authority Port Control Officers 

Award 1982 No. A 1 of 1982 establishes an incremental 
range extending through five incremental adjustments to 
salary over a five year period of service. The parties to this 
agreement have determined to reduce the incremental 
adjustments to three over the five year period with the 
incremental steps set at Range 1, 1st year, 3rd year and 5th 
year as per the parent award. Employees not already at 5th 
year level of Range 1 and having an increment due within 
the term of this Agreement shall progress to the next level 
as determined by the three step process introduced by this 
Agreement. 

10.—Provision of Emergency Sick Relief. 
It is a term of this Agreement that each employee consents 

to the provision of up to six shifts per annum as emergency 
sick relief, to be worked within the parameters of the 
aggregate wage and attracting no further payment. The 
seventh and subsequent emergency sick relief shifts worked 
shall attract the penalty prescribed at Clause 7 (1)— 
Overtime of the Port Hedland Port Authority Port Control 
Officers Award 1982 No. A 1 of 1982. The parties agree that 
the penalty shall be paid as an extra shift at ordinary time 
in addition to the aggregate wage for the week during which 
the additional sick relief shift was worked. 

The provision of such emergency relief will where 
possible be equitably distributed between the employees. 
Officers may be nominated as Emergency Relief Officer 
during a four day break in shifts, but are not required to be 
on stand-by. 

11.—Training and Relief of Marine Supervisor. 
It is a term of this agreement that each employee consents 

to undergo training at the direction of the Marine Supervisor 
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in some of the functions performed by the Marine 
Supervisor. The object of this training is to develop those 
competencies which will allow Officers to provide relief for 
the Marine Supervisor during those period the Marine 
Supervisor is absent on annual, long service, sick or shift 
leave. Such relief will be provided on an as needed basis, 
subject to there being a full 12 hour shift roster. No 
adjustment will be made to aggregate salary for periods of 
relief performing Marine Supervisor duties. 

12.—Introduction of Annual Leave Roster. 
In order to facilitate relief arrangements in relation to 

periods of leave taken by the Marine Supervisor there shall 
be established on the agreement date a leave roster which 
shall specify the periods of leave to be taken by each 
employee within the ensuing six months. The Marine 
Supervisor shall have first preference in the nomination of 
his/her periods of leave proposed in the ensuing six months. 

It is a term of this Agreement that the parties review the 
annual leave roster after the first six months of operation. 

13.—Annual Leave Air Travel Entitlements. 
In exchange for the benefits accruing from "even time" 

working and wage aggregation the employees the subject of 
this agreement agree to a reduction in annual air travel 
entitlements. 

From the agreement date, each employee the subject of 
this agreement shall be entitled to two Port Hedland-Perth 
and return air fares, plus one Port Hedland-Perth and return 
air fare for a spouse and each dependant child. 

14.—Annual Dependant Child Allowance. 
Each employee the subject of this agreement having 

dependant children has prior to this agreement enjoyed an 
entitlement of $100.00 per annum per dependant child. On 
the agreement date this entitlement shall cease. 

15.—Change of Name. 
It is a term of this Agreement that the employees the 

subject of it, formerly designated as Port Control Officers, 
shall from the agreement date be designated Port Marine 
Officers. 

Signatories. 
Signed: Ian Baird. 
For Port Hedland Port Authority 
Date: 10.12.93. 
Signed: Ted Boronovskis. 
For Merchant Service Guild of Australia (WA Branch). 
Date: 17.12.93. 

Schedule 1. 
Port Hedland Port Authority Marine Officers Industrial 

Agreement 1993. 
lst 3rd 5th South 

Year Year Year Hedland 
$27,225 $30,695 $34,668 

.2055 .2055 .2055 

.0205 .0182 .0161 

.0097 .0086 .0076 

.0397 .0352 .0312 

.0067 .0060 .0053 

.0097 .0086 .0076 

.0268 .0238 .0211 .0788 

.2094 .2094 .2094 

.0279 .0248 .0219 

.5559 .5401 .5257 .5834 
Aggregate Salary Is: $42359 $47,273 $52,893 $54,893 

UNITED CONSTRUCTION ALCOA KWINANA 
CORE CREW ENTERPRISE AGREEMENT 1993 

No. AG 75 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union 

—Western Australian Branch 
No. AG 75 of 1993. 

COMMISSIONER J.F. GREGOR. 
25 January 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 75 of 1993 
HAVING heard Mr M.C. Borlase, and with him Mr B. Weir 
on behalf of the Applicant and Mr F. Logan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers the following Industrial 
Agreement titled the United Construction Alcoa Kwinana 
Core Crew Enterprise Agreement 1993, signed by me for 
identification. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Agreement No. AG 75 of 1993 

1.—Title. 
This Agreement shall be known as the United Construc- 

tion Alcoa Kwinana Core Crew Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation and Review 
5. Relationship to Parent Award 
6. Aims and Objectives 
7. Strategy for Achieving the Aims of the Agreement 
8. Productivity Improvement Agenda 
9. Dispute Resolution 

10. Training 
11. No Extra Claims—Commitments 
12. Wage Increase 
13. Cessation of Provisions of Agreement 

3.—Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

United Construction Pty Ltd in its operations at the Alcoa 
Kwinana Complex, employees of United Construction Pty 
Ltd at its Alcoa Kwinana Complex who are members or 
eligible for membership of the MEWU. 

(2) For the purposes of this Agreement the Alcoa 
Kwinana Complex shall be deemed the enterprise. 

(3) The single bargaining unit includes representatives 
from United Construction Management and employees as 
defined above. 

4.—Date and Period of Operation and Review. 
(1) This Agreement shall operate on and from the date of 

registration by the Western Australian Industrial Relations 
Commission for a period of one year. 

(2) The parties shall review the Agreement one month 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
shall be renewed, replaced or cancelled as appropriate. 

Award Salary Is: 
Aggregate Ratio: 

Penalty Weekend Penalty 
Shift Allowance 
Handover Allowance 
Meal Allowance 
Phone Allowance 
Uniform Allowance 
Travel Allowance 
Overtime 
Leave Loading 
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5.—Relationship to Parent Award. 
(1) The provisions of the Agreement shall be read and 

interpreted wholly in conjunction with the Metal Trades 
(General) Award 1966 and the Metal, Electrical and 
Building Trades (Pinjarra and Kwinana Alumina Refineries 
and the Huntley, Del Park and Jarrahdale Mine Sites) 
Construction Order No. 1310 of 1993. 

(2) Where there is any inconsistency between this 
Agreement and the Metal Trades (General) Award 1966 or 
the Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntley, Del Park and 
Jarrahdale Mine Sites) Construction Order No. 1310 of 
1993, this Agreement shall prevail to the extent of any 
inconsistency. 

6.—Aims and Objectives. 
(1) The shared aim of this Agreement is to allow United 

Construction to provide a service of total quality and total 
commitment to Alcoa Kwinana. 

Alcoa Kwinana is a site in which United Construction 
strive to maintain a multi-skilled and loyal workforce. It is 
intended that this Agreement will allow all parties to it to 
further enhance the skills and attributes of the United 
Construction Alcoa Kwinana workforce. 

(2) To support this aim, the following specific objectives 
have been agreed: 

(a) To be the preferred contractor to Alcoa Kwinana. 
(b) To maintain and enhance the multi-skilled aspects 

of the Alcoa Kwinana workforce that already 
exist. 

(c) To have a highly motivated, dedicated and loyal 
workforce. 

(d) To achieve a zero lost time injury level. 
(e) To enhance the working relationship that already 

exists between the workforce and the manage- 
ment. 

7.—Strategy for Achieving the Aims of the Agreement. 
(1) To achieve the aims and objectives of Clause 

6.—Aims and Objectives of this Agreement, the following 
strategy has been agreed: 

(a) A monitoring committee has been established to 
monitor the progress of the productivity agenda 
items for employees under the Agreement. 

(b) The monitoring committee comprises of two 
employee representatives and two employer repre- 
sentatives. 

(2) (a) Ongoing discussions regarding productivity, work 
practices, management/employee relations and 
general proposals for improvement of any aspect 
of operations will take place on a monthly basis 
to allow the monitoring of productivity aims and 
objectives. It will allow the committee to utilise 
and acknowledge the intellectual resources, skills 
and experience available within the United Con- 
struction workforce to reach and maintain the 
aims and objectives of this Agreement. 

(b) The parties will continue to address issues 
designed to increase productivity and flexibility at 
the United Construction Alcoa Kwinana Com- 
plex. 

8.—Productivity Improvement Agenda. 
The following agenda items have been established with 

agreed targets to form the base to determine entitlement to 
wage increases specified in Clause 12.—Wage Increase of 
this Agreement. 

(1) Rostered Day Off 
(a) Employees will accrue a Rostered Day Off 

("RDO") at a rate of one every 28 days. 
(b) The RDO's shall be taken at a time mutually 

agreed between the employee and his/her supervi- 
sor. Employees shall request his/her RDO from 
their supervisor. Should the RDO requested not be 
suitable to the supervisor, a day and date shall be 

agreed within seven days of the request by the 
employee. 

(c) RDO's may be accrued to a maximum of six days 
and a maximum of two consecutive days (RDO's) 
shall be taken at any time. 

(d) RDO's shall be taken in accordance with the 
above and will not be paid out in lieu. 

(e) It is intended that the introduction of RDO's as 
part of this Agreement will assist employees to 
pursue personal/family activities (that require 
business operating hours). 

(f) The same day off shall not be allowed for all or 
the majority of employees. 

Target: To allow the United Construction Alcoa Kwinana 
Core Crew to operate as normal, Monday to Friday, 
excluding public holidays. To allow United Construction to 
provide a service of continuous availability of labour at short 
notice. It is not intended that all or a majority of employees 
take the same day off therefore stopping or seriously 
inhibiting production. 

(2) Multi-skilling 
Employees will (subject to Clause 35.—Training of the 

Metal Trades (General) Award 1966), when directed carry 
out all such duties that are within the limits of an employee's 
skills, competence and training. This will be further 
enhanced by training and certification of employees of 
United Construction Alcoa Kwinana Workforce. This is 
done in conjunction with Clause 10.—^Training of this 
Agreement. 

Thrget: To remove all demarcation, improve productivity, 
flexibility, and enhance the skills of the workforce within 
the Alcoa Kwinana Complex. 

(3) Staff to Assist Wages Employees Where Practicable 
Engineering, commissioning and supervisory staff may 

use tools when carrying out inspections, testing equipment 
or instructing employees under agreed circumstances; 
provided this does not replace in any way the jobs of 
employees covered by this Agreement. 

Target: To allow the orderly and timely completion of 
tasks and to increase the training, productivity and flexibility 
of the workforce within the United Construction Alcoa 
Kwinana Complex. 

(4) Union Meetings 
Meetings between the workforce representatives and the 

management of United Construction will continue to be held 
at times mutually convenient to both parties. 

Local Issues: Meetings to report on local United 
Construction Pty Ltd issues will continue to be held at times 
convenient to the Company and employees. It has been 
practice to have these meetings in the meal break and the 
parties agree that this is the most convenient time. 
Discussions will take place if either party wish to change 
from the above. 

Target: To allow United Construction Alcoa Kwinana 
Core Crew to operate productively and consistently. 

(5) Work Schedule 
The Monitoring Committee will be able to agree on behalf 

of the workforce as to the spread of hours (subject to the 
Metal Trades (General) Award 1966) for the working 
schedule. 

Example: When working 12 hours shifts the following 
structure will come into operation: 

Start: 7.00 am 
Smoko: 10.00 am—10.10 am 
Lunch: 1.00 pm— 1.30 pm 
Smoko: 4.30 pm— 4.40 pm 
Finish: 7.00 pm 

Target: This will enhance flexibility and productivity by 
removing restrictions on work schedules and operating 
hours. 

(6) Quality/Rework 
The Monitoring Committee will address work quality. 

The committee will put into place a system of assessing and 



evaluating the quality of work carried out within the 
enterprise. 

The committee will establish a current level of defects. 
This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 
of rework. This figure will be reviewed at the six month 
review period. 

(7) Consumables 
The Monitoring Committee will address the area of 

consumables in the United Construction Alcoa Kwinana 
Stores. The committee will put into place a system of 
assessing and evaluating the level of consumables used from 
the United Construction Alcoa Kwinana Stores. 

The committee will establish a current level of consuma- 
bles. This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 
of consumables used. This figure will be reviewed at the six 
month review period. 

(8) Sick Leave/Absenteeism 
Aim: All employees where possible will reduce absent/ 

sick days taken. 
Target: The target for this Agreement is that average sick 

leave taken should not be more than 50% of the Award 
entitlement. 

9.—Dispute Resolution. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her workforce representative and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the workforce representa- 
tive shall discuss and attempt to resolve the dispute with the 
Workshop Manager. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to a senior management 
representative and the appropriate full-time union official. 
The parties shall then initiate steps to resolve the grievance 
as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) hereof 
are being followed no industrial action shall be taken. A 
minimum of seven days is allowed for steps (1), (2) and (3) 
hereof to solve any dispute. 

(5) If after seven days the grievance is still not resolved, 
either party may refer the matter to the Western Australian 
Industrial Relations Commission provided that any party 
reserves the right to refer an issue to the Western Australian 
Industrial Relations Commission at any time. 

(6) Either party will give the earliest possible advice to 
the other party of any issue or problem which may give rise 
to a grievance or dispute. All relevant facts shall be clearly 
identified and recorded throughout. At least seven days shall 
be allowed for all stages of the discussions to be finalised. 

(7) No bans or limitations will be placed on the 
performance of work while the dispute procedure is being 
followed. 

10.—Training. 
A Training Assessment Committee will be established for 

United Construction Pty Ltd Alcoa Kwinana. This will 
comprise the Project Engineer and the Foreman. This 
committee will assess training needs for the site. They will 
then forward formal proposals to the United Construction 
Pty Ltd Training Department. This committee will operate 
within Clause 35.—Training of the Metal Trades (General) 
Award 1966. 

11.—No Extra Claims—Commitments. 
(1) Pursuant to the terms of the January 1992 State Wage 

Case decision there shall be no further claims for the life of 
this Agreement except where consistent with a State Wage 
decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

12.—Wage Increase. 
As acknowledgement of efficiencies targeted through this 

Agreement wage rates at 16 December 1993 of employees 
will be increased by 4.5 per cent upon ratification of this 
Agreement. 

13.—Cessation of Provisions of Agreement. 
Notwithstanding the provisions of Clause 4.—Date and 

Period of Operation and Review of this Agreement, the 
provisions of Clause 6.—Aims and Objectives, Clause 
7.—Strategy for Achieving the Aims of the Agreement, 
Clause 8.—Productivity Improvement Agenda, Clause 
10.—^Training and Clause 12.—Wage Increase of this 
Agreement shall cease to operate on 16 December 1994. 

AUTHORITY TO APPROVE AGREEMENT 
Signature of the Parties 

Signed for and on behalf of United Construction Pty Ltd 
(ACN: ): 
(Signed by M.S. Smith) M.S. Smith Date: 22/10/93 

Name of person 
authorised to sign 
(print) 

Signed by Representative for and on behalf of employees: 
(Signed by P. Peter Degabriele Date: 18/10/93 

Degabriele) Name of person 
authorised to sign 
(print) 

THE COMMON SEAL of Metals and Engineering Workers' Union 
Western Australia was hereunto affixed in the presence of: 
(Signed by J. Sharp- Secretary Date: 12/10/93 

Collett) Title (print) 
(Signed by J. Craig) Acting Organiser Date: 12/10/93 

Title (print) 

UNITED CONSTRUCTION ALCOA PINJARRA 
CORE CREW ENTERPRISE AGREEMENT 1993. 

No. AG 74 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union 

—Western Australian Branch. 
No. AG 74 of 1993. 

COMMISSIONER J.F. GREGOR. 
25 January 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 74 of 1993. 
HAVING heard Mr M.C. Borlase, and with him Mr B. Weir 
on behalf of the Applicant and Mr F. Logan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers the following Industrial 
Agreement titled the United Construction Alcoa Pinjarra 
Core Crew Enterprise Agreement 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 



Agreement No. AG 74 of 1993. 

1.—Title. 
This Agreement shall be known as the United Construc- 

tion Alcoa Pinjarra Core Crew Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation and Review 
5. Relationship to Parent Award 
6. Aims and Objectives 
7. Strategy for Achieving the Aims of the Agreement 
8. Productivity Improvement Agenda 
9. Dispute Resolution 

10. Training 
11. No Extra Claims—Commitments 
12. Wage Increase 
13. Cessation of Provisions of Agreement 

3.—Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

United Construction Pty Ltd in its operations at the Alcoa 
Pinjarra Complex, employees of United Construction Pty 
Ltd at its Alcoa Pinjarra Complex who are members or 
eligible for membership of the MEWU. 

(2) For the purposes of this Agreement and in meeting the 
requirements of the October 1991 National Wage Decision 
and the January 1992 Western Australian State Wage 
Decision, the Alcoa Pinjarra Complex shall be deemed the 
enterprise. 

(3) The single bargaining unit includes representatives 
from United Construction Management and employees as 
defined above. 

4.—Date and Period of Operation and Review. 
(1) This Agreement shall operate on and from the date of 

registration by the Western Australian Industrial Relations 
Commission for a period of one year. 

(2) The parties shall review the Agreement one month 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
shall be renewed, replaced or cancelled as appropriate. 

5.—Relationship to Parent Award. 
(1) The provisions of the Agreement shall be read and 

interpreted wholly in conjunction with the Metal Trades 
(General) Award 1966 and the Metal, Electrical and 
Building Trades (Pinjarra and Kwinana Alumina Refineries 
and the Huntiey, Del Park and Jarrahdale Mine Sites) 
Construction Order No. 1310 of 1993. 

(2) Where there is any inconsistency between this 
Agreement and the Metal Trades (General) Award 1966 or 
the Metal, Electrical and Building Trades (Pinjarra and 
Kwinana Alumina Refineries and the Huntiey, Del Park and 
Jarrahdale Mine Sites) Construction Order No. 1310 of 
1993, this Agreement shall prevail to the extent of any 
inconsistency. 

6.—Aims and Objectives. 
(1) The shared aim of this Agreement is to allow United 

Construction to provide a service of total quality and total 
commitment to Alcoa Pinjarra. 

Alcoa Pinjarra is a site in which United Construction 
strive to maintain a multi-skilled and loyal workforce. It is 
intended that this Agreement will allow all parties to it to 
further enhance the skills and attributes of the United 
Construction Alcoa Pinjarra workforce. 

(2) To support this aim, the following specific objectives 
have been agreed: 

(a) To be the preferred contractor to Alcoa Pinjarra. 
(b) To maintain and enhance the multi-skilled aspects 

of the Alcoa Pinjarra workforce that already exist. 

(c) To have a highly motivated, dedicated and loyal 
workforce. 

(d) To achieve a zero lost time injury level. 
(e) To enhance the working relationship that already 

exists between the workforce and the manage- 
ment. 

7.—Strategy For Achieving the Aims of the Agreement. 
(1) To achieve the aims and objectives of Clause 

6.—Aims and Objectives of this Agreement, the following 
strategy has been agreed: 

(a) A monitoring committee has been established to 
monitor the progress of the productivity agenda 
items for employees under the Agreement. 

(b) The monitoring committee comprises of two 
employee representatives and two employer repre- 
sentatives. 

(2) (a) Ongoing discussions regarding productivity, work 
practices, management/employee relations and 
general proposals for improvement of any aspect 
of operations will take place on a monthly basis 
to allow the monitoring of productivity aims and 
objectives. It will allow the committee to utilise 
and acknowledge the intellectual resources, skills 
and experience available within the United Con- 
struction workforce to reach and maintain the 
aims and objectives of this Agreement. 

(b) The parties will continue to address issues 
designed to increase productivity and flexibility at 
the United Construction Alcoa Pinjarra Complex. 

8.—Productivity Improvement Agenda. 
The following agenda items have been established with 

agreed targets to form the base to determine entitlement to 
wage increases specified in Clause 12.—Wage Increase of 
this Agreement. 

(1) Postered Day Off 
(a) Employees will accrue a Postered Day Off 

("RDO") at a rate of one every 28 days. 
(b) The RDO's shall be taken at a time mutually 

agreed between the employee and his/her supervi- 
sor. Employees shall request his/her RDO from 
their supervisor. Should the RDO requested not be 
suitable to the supervisor, a day and date shall be 
agreed within seven days of the request by the 
employee. 

(c) RDO's may be accrued to a maximum of six days 
and a maximum of two consecutive days (RDO's) 
shall be taken at any time. 

(d) RDO's shall be taken in accordance with the 
above and will not be paid out in lieu. 

(e) It is intended that the introduction of RDO's as 
part of this Agreement will assist employees to 
pursue personal/family activities (that require 
business operating hours). 

(0 The same day off shall not be allowed for all or 
the majority of employees. 

Target: To allow the United Construction Alcoa Pinjarra 
Core Crew to operate as normal, Monday to Friday, 
excluding public holidays. To allow United Construction to 
provide a service of continuous availability of labour at short 
notice. It is not intended that all or a majority of employees 
take the same day off therefore stopping or seriously 
inhibiting production. 

(2) Multi-skilling 
Employees will (subject to Clause 35.—Training of the 

Metal Trades (General) Award 1966), when directed carry 
out all such duties that are within the limits of an employee's 
skills, competence and training. This will be further 
enhanced by training and certification of employees of 
United Construction Alcoa Pinjarra Workforce. This is done 
in conjunction with Clause 10.—Training of this Agree- 
ment. 



Target: To remove all demarcation, improve productivity, 
flexibility, and enhance the skills of the workforce within 
the Alcoa Pinjarra Complex. 

(3) Staff to Assist Wages Employees Where Practicable 
Engineering, commissioning and supervisory staff may 

use tools when carrying out inspections, testing equipment 
or instructing employees under agreed circumstances; 
provided this does not replace in any way the jobs of 
employees covered by this Agreement. 

Target: To allow the orderly and timely completion of 
tasks and to increase the training, productivity and flexibility 
of the workforce within the United Construction Alcoa 
Pinjarra Complex. 

(4) Union Meetings 
Meetings between the workforce representatives and the 

management of United Construction will continue to be held 
at times mutually convenient to both parties. 

Local Issues: Meetings to report on local United 
Construction Pty Ltd issues will continue to be held at times 
convenient to the Company and employees. It has been 
practice to have these meetings in the meal break and the 
parties agree that this is the most convenient time. 

Target: To allow United Construction Alcoa Pinjarra 
Core Crew to operate productively and consistently. 

(5) Work Schedule 
The Monitoring Committee will be able to agree on behalf 

of the workforce as to the spread of hours (subject to the 
Metal Trades (General) Award 1966) for the working 
schedule. 

Example: When working 12 hours shifts the following 
structure will come into operation: 

Start: 7.00 am 
Smoko: 10.00 am— 10.10 am 
Lunch: 1.00 pm—• 1.30 pm 
Smoko: 4.30 pm— 4.40 pm 
Finish: 7.00 pm 

Target: This will enhance flexibility and productivity by 
removing restrictions on work schedules and operating 
hours. 

(6) Quality/Rework 
The Monitoring Committee will address work quality. 

The committee will put into place a system of assessing and 
evaluating the quality of work carried out within the 
enterprise. 

The committee will establish a current level of defects. 
This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 
of rework. This figure will be reviewed at the six month 
review period. 

(7) Consumables 
The Monitoring Committee will address the area of 

consumables in the United Construction Alcoa Pinjarra 
Stores. The committee will put into place a system of 
assessing and evaluating the level of consumables used from 
the United Construction Alcoa Pinjarra Stores. 

The committee will establish a current level of consuma- 
bles. This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 
of consumables used. This figure will be reviewed at the six 
month review period. 

(8) Sick Leave/Absenteeism 
Aim: All employees where possible will reduce absent/ 

sick days taken. 
Target: The target for this Agreement is that average sick 

leave taken should not be more than 50% of the Award 
entitlement. 

9.—Dispute Resolution. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof the union delegate shall 
discuss and attempt to resolve the dispute with the 
Workshop Manager. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to a senior management 
representative and the appropriate full-time union official. 
The parties shall then initiate steps to resolve the grievance 
as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) hereof 
are being followed no industrial action shall be taken. A 
minimum of seven days is allowed for steps (1), (2) and (3) 
hereof to solve any dispute. 

(5) If after seven days the grievance is still not resolved, 
either party may refer the matter to the Western Australian 
Industrial Relations Commission provided that any party 
reserves the right to refer an issue to the Western Australian 
Industrial Relations Commission at any time. 

(6) Either party will give the earliest possible advice to 
the other party of any issue or problem which may give rise 
to a grievance or dispute. All relevant facts shall be clearly 
identified and recorded throughout. At least seven days shall 
be allowed for all stages of the discussions to be finalised. 

(7) No bans or limitations will be placed on the 
performance of work while the dispute procedure is being 
followed. 

10.—Training. 
A Training Assessment Committee will be established for 

United Construction Pty Ltd Alcoa Pinjarra. This will 
comprise the Project Engineer, Foreman, and the workforce 
representative. This committee will assess training needs for 
the site. They will then forward formal proposals to the 
United Construction Pty Ltd Training Etepartment. This 
committee will operate within Clause 35.—Training of the 
Metal Trades (General) Award 1966. 

11.—No Extra Claims—Commitments. 
(1) Pursuant to the terms of the January 1992 State Wage 

Case decision there shall be no further claims for the life of 
this Agreement except where consistent with a State Wage 
decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress.or obtain similar arrangements or benefits in any 
other enterprise. 

12.—Wage Increase. 
As acknowledgement of efficiencies targeted through this 

Agreement wage rates at 16 December 1993 of employees 
will be increased by 4.5 per cent upon ratification of this 
Agreement. 

13.—Cessation of Provisions of Agreement. 
Notwithstanding the provisions of Clause 4.—Date and 

Period of Operation and Review of this Agreement, the 
provisions of Clause 6.—Aims and Objectives, Clause 
7.—Strategy for Achieving the Aims of the Agreement, 
Clause 8.—Productivity Improvement Agenda, Clause 
10.—Training and Clause 12.—Wage Increase of this 
Agreement shall cease to operate on 16 December 1994. 

Authority to Approve Agreement. 
Signature of the Parties 

Signed for and on behalf of United Construction Pty Ltd 
(ACN: ): 

M.S. Smith M.S. Smith Date: 27/10/93 
Signature Name of person au- 

thorised to sign (print) 
Signed by Representative for and on behalf of employees: 

M. Booth Malcolm Booth Date: 20/10/93 
Signature Name of person au- 

thorised to sign (print) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE ?■ 

THE COMMON SEAL of Metal and Engineering Workers' 
Union Western Australia was hereunto affixed in the presence of: 

J. Sharp-Collett Secretary Date: 12/11/93 
Signature Title (print) 

J.Ferguson Assistant Secretary Date: 12/11/93 
Signature Title (print) 

UNITED CONSTRUCTION ARGYLE CORE CREW 
ENTERPRISE AGREEMENT 1993. 

No. AG 76 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union 

—Western Australian Branch. 
No. AG 76 of 1993. 

COMMISSIONER J.F. GREGOR. 
25 January 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 76 of 1993. 
HAVING heard Mr M.C. Borlase, and with him Mr B. Weir 
on behalf of the Applicant and Mr F. Logan on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers the following Industrial 
Agreement titled the United Construction Argyle Mainte- 
nance Core Crew Enterprise Agreement 1993, signed by me 
for identification. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Agreement No. 76 of 1993. 

1.—Title. 
This Agreement shall be known as the United Construc- 

tion Argyle Maintenance Core Crew Enterprise Agreement 
1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation and Review 
5. Relationship to Parent Award 
6. Aims and Objectives 
7. Strategy for Achieving the Aims of the Agreement 
8. Productivity Improvement Agenda 
9. Dispute Resolution 

10. Training 
11. No Extra Claims—Commitments 
12. Wage Increase 
13. Cessation of Provisions of Agreement 

3.—Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

United Construction Pty Ltd involving Argyle Diamond 
Mine Maintenance Contract, employees of United Construc- 
tion Pty Ltd under the Argyle Diamond Mine Maintenance 
Contract who are members or eligible for membership of the 
MEWU. 

(2) For the purposes of this Agreement and in meeting the 
requirements of the October 1991 National Wage Decision 
and the January 1992 State Wage Decision the United 
Construction Argyle Core Crew shall be deemed the 
enterprise. 

(3) The single bargaining unit includes representatives 
from United Construction Management and employees as 
defined above. 

4.—Date and Period of Operation and Review. 
(1) This Agreement shall operate on and from the date of 

registration by the Western Australian Industrial Relations 
Commission for a period of one year (or the end of current 
contract, ie, 30 June 1994 [whichever is earliest]). 

(2) The parties shall review the Agreement three months 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
shall be renewed, replaced or cancelled as appropriate. 

5.—Relationship to Parent Award. 
(1) The provisions of the Agreement shall be read and 

interpreted wholly in conjunction with the Metal Trades 
(General) Award 1966 and the Metal and Electrical Trades 
(Argyle Diamond Mine) Maintenance Order No. 1959 of 
1990. 

(2) Where there is any inconsistency between this 
Agreement and the Metal Trades (General) Award 1966 and 
the Metal and Electrical Trades (Argyle Diamond Mine) 
Maintenance Order No. 1959 of 1990, this Agreement shall 
prevail to the extent of any inconsistency. 

6.—Aims and Objectives. 
(1) The shared aim of this Agreement is to allow United 

Construction to provide a service of total quality and total 
commitment to Argyle Diamond Mines. 

The Argyle Diamond Mine is a site in which United 
Construction strive to maintain a multi-skilled and loyal 
workforce. It is intended that this Agreement will allow all 
parties to it to further enhance the skills and attributes of the 
United Construction Argyle Core Crew workforce. 

(2) To support this aim, the following specific objectives 
have been agreed: 

(a) To be the preferred contractor to Argyle Diamond 
Mines. 

(b) To maintain and enhance the multi-skilled aspects 
of the Argyle Diamond Mines workforce that 
already exist. 

(c) To have a highly motivated, dedicated and loyal 
workforce. 

(d) To achieve a zero lost time injury level. 
(e) To enhance the working relationship that already 

exists between the workforce and the manage- 
ment. 

7.—Strategy for Achieving the Aims of the Agreement. 
(1) To achieve the aims and objectives of Clause 

6.—Aims and Objectives of this Agreement, the following 
strategy has been agreed: 

(a) A monitoring committee has been established to 
monitor the progress of the productivity agenda 
items for employees under the Agreement. 

(b) The monitoring committee comprises of two 
employee representatives and two employer repre- 
sentatives. 

(2) (a) Ongoing discussions regarding productivity, work 
practices, management/employee relations and 
general proposals for improvement of any aspect 
of operations will take place on a monthly basis 
to allow the monitoring of productivity aims and 
objectives. It will allow the committee to utilise 
and acknowledge the intellectual resources, skills 
and experience available within the United Con- 
struction workforce to reach and maintain the 
aims and objectives of this Agreement. 

(b) The parties will continue to address issues 
designed to increase productivity and flexibility at 
the United Construction Argyle Maintenance 
Diamond Mines. 



8.—Productivity Improvement Agenda. 
The following agenda items have been established with 

agreed targets to form the base to determine entitlement to 
wage increases specified in Clause 12.—Wage Increase of 
this Agreement. 

(1) Multi-skiliing 
Employees will (subject to Clause 35.—^Training of the 

Metal Trades (General) Award 1966), when directed carry 
out all such duties that are within the limits of an employee's 
skills, competence and training. This will be further 
enhanced by training and certification of employees of 
United Construction Argyle Maintenance Core Crew. This 
is done in conjunction with Clause 10.—Training of this 
Agreement. 

Target: To remove all demarcation, improve productivity, 
flexibility, and enhance the skills of the workforce within 
the Argyle Maintenance Core Crew. 

(2) Staff to Assist Wages Employees Where Practicable 
Engineering, commissioning and supervisory staff may 

use tools when carrying out inspections, testing equipment 
or instructing employees under agreed circumstances; 
provided this does not replace in any way the jobs of 
employees covered by this Agreement. 

Target: To allow the orderly and timely completion of 
tasks and to increase the training, productivity and flexibility 
of the workforce within the United Construction Argyle 
Maintenance Core Crew. 

(3) Union Meetings 
Meetings between the workforce representatives and the 

management of United Construction will continue to be held 
at times mutually convenient to both parties. 

Local Issues: Meetings to report on local United 
Construction Pty Ltd issues will continue to be held at times 
convenient to the Company and employees. It has been 
practice to have these meetings in the meal break and the 
parties agree that this is the most convenient time. 

Target: To allow United Construction Argyle Mainte- 
nance Core Crew to operate productively and consistently. 

(4) Work Schedule 
The Monitoring Committee will be able to agree on behalf 

of the workforce as to the spread of hours (subject to the 
Metal Trades (General) Award 1966) for the working 
schedule. 

Example: When working 12 hours shifts the following 
structure will come into operation: 

Start: 6.00 am 
Smoko: 9.00 am— 9.10 am 
Lunch: 11.30 pm— 12.30 pm 
Smoko: 3.00 pm— 3.10 pm 
Finish: 6.00 pm 

Target: This will enhance flexibility and productivity by 
removing restrictions on work schedules and operating 
hours. 

(5) Quality/Re work 
The Monitoring Committee will address work quality. 

The committee will put into place a system of assessing and 
evaluating the quality of work carried out within the 
enterprise. 

The committee will establish a current level of defects. 
This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 
of rework. This figure will be reviewed at the six month 
review period. 

(6) Consumables 
The Monitoring Committee will address the area of 

consumables in the United Construction Argyle Mainte- 
nance Core Crew. The committee will put into place a 
system of assessing and evaluating the level of consumables 
used from the United Construction Argyle Stores. 

The committee will establish a current level of consuma- 
bles. This level will be evaluated in regard to the current 
productivity. An action plan will then be established in 
regard to maintaining or reducing (if necessary) the quantity 

of consumables used. This figure will be reviewed at the six 
month review period. 

(7) Call Out 
It is acknowledged that due to the nature of the 

maintenance work undertaken by the United Construction 
Argyle Core Crew it is a requirement that all employees are 
on 24 hour call in the event that critical breakdown occurs 
on the plant. 

9.—Dispute Resolution. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her workforce representative and 
the employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclausc (1) hereof the workforce representa- 
tive shall discuss and attempt to resolve the dispute with the 
Site Manager. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to a senior management 
representative and the appropriate full-time union official. 
The parties shall then initiate steps to resolve the grievance 
as soon as possible. 

(4) While the steps in subclauses (1), (2) and (3) hereof 
are being followed no industrial action shall be taken. A 
minimum of seven days is allowed for steps (1), (2) and (3) 
hereof to solve any dispute. 

(5) If after seven days the grievance is still not resolved, 
either party may refer the matter to the Western Australian 
Industrial Relations Commission provided that any party 
reserves the right to refer an issue to the Western Australian 
Industrial Relations Commission at any time. 

(6) Either party will give the earliest possible advice to 
the other party of any issue or problem which may give rise 
to a grievance or dispute. All relevant facts shall be clearly 
identified and recorded throughout. At least seven days shall 
be allowed for all stages of the discussions to be finalised. 

(7) No bans or limitations will be placed on the 
performance of work while the dispute procedure is being 
followed. 

10.—Training. 
A Training Assessment Committee will be established for 

United Construction Pty Ltd Argyle Core Crew. This will 
comprise the Project Engineer, Foreman, and the workforce 
representative. This committee will assess training needs for 
the site. They will then forward formal proposals to the 
United Construction Pty Ltd Training Department. This 
committee will operate within Clause 35.—Training of the 
Metal Trades (General) Award 1966. 

11.—No Extra Claims—Commitments. 
(1) Pursuant to the terms of the January 1992 State Wage 

Case decision there shall be no further claims for the life of 
this Agreement except where consistent with a State Wage 
decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

12.—Wage Increase. 
As acknowledgement of efficiencies targeted through this 

Agreement wage rates at 16 December 1993 of employees 
will be increased by 4.5 per cent upon ratification of this 
Agreement. 

13.—Cessation of Provisions of Agreement. 
Notwithstanding the provisions of Clause 4.—Date and 

Period of Operation and Review of this Agreement, the 
provisions of Clause 6.—Aims and Objectives, Clause 
7.—Strategy for Achieving the Aims of the Agreement, 
Clause 8.—Productivity Improvement Agenda, Clause 
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10.—Training and Clause 12.—Wage Increase of this 
Agreement shall cease to operate on 16 December 1994. 

AUTHORITY TO APPROVE AGREEMENT 
Signature of the Parties 

Signed for and on behalf of United Construction Pty Ltd 
(ACN: ): 

M.S. Smith M.S. Smith Date: 22/10/93 
Signature Name of person au- 

thorised to sign (print) 

Signed by Representative for and on behalf of employees: 
M.Ferguson Mark Ferguson Date: 18/10/93 

Signature Name of person au- 
thorised to sign (print) 

THE COMMON SEAL of Metal and Engineering Workers' 
Union Western Australia was hereunto affixed in the presence of: 

J. Sharp-Collett Secretary Date: 12/11/93 
Signature Title (print) 

J. Ferguson Assistant Secretary Date: 12/11/93 
Signature Title (print) 

WATER AUTHORITY OF WESTERN AUSTRALIA 
(ENTERPRISE BARGAINING) AGREEMENT 1993. 

No. AG 80 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Water Authority of Western Australia and Another 
and 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Others. 
No. AG 80 of 1993. 

COMMISSIONER G.L. FIELDING. 
27 January 1994. 

Reasons for Decision. (extempore) 
On 30 November last year, application was made to the State 
Industrial Relations Commission to register, as an industrial 
agreement under section 41 of the State Industrial Relations 
Act 1979, an agreement to be known as the Water Authority 
of Western Australia Enterprise Bargaining Agreement 
1993. On the same date, an application was made to the 
Australian Industrial Relations Commission under section 
134C of the Federal Industrial Relations Act 1988 for 
certification of the same agreement. The reason for the 
separate applications to the two Commissions is because the 
Water Authority has employees who are governed by the 
State industrial relations law and some who are governed by 
the Federal industrial relations law. 

On 7 December last the then President of the Australian 
Industrial Relations Commission, pursuant to section 174 of 
the Federal Act, referred the Federal application to the State 
Commission constituted by myself. 

Although each of the applications was instituted late in 
November, by which time agreement had been reached 
between the representatives of the parties, it appears that it 
was not until on or about 23 December last that the 
agreement was finally executed. It seems that was because 
it was necessary for the employees to give their approval to 
the document in a truly democratic way, that is, by vote and, 
given the size of this State, meetings for that purpose were 
not concluded until on or about 20 December, as the 
evidence now discloses. Moreover, it appears that State 
Cabinet, to which I think it is fair to say the Authority is 
ultimately responsible, did not give formal endorsement to 
the Agreement as sanctioned by the employees until on or 
about 20 December last. 

It can fairly be said, as the agent for the Civil Service 
Association has said, that the Agreement is remarkable for, 
amongst other things, the extensive consultative process 
which has been undertaken prior to it being formally put 
before the two Commissions. The evidence tendered 
indicates that there have been numerous meetings, both in 
the process leading to the making of the Agreement and 
furthermore, as 1 have said, in sanctioning the Agreement 
as negotiated by the negotiating team which, the indications 
are, was formed well over a year ago. 

The Agreement relates only to a single enterprise. It 
covers all the employees in the Authority, other than the 
Chief Executive, that is, it covers both salaried employees 
and wages employees and it covers employees, whether they 
be covered federally or by State legislation. 

The principal feature of the Agreement is that it provides 
for wage adjustments based on productivity. Although a 
number of agreements which have come before the 
Commission, certainly the State Commission, in recent 
times purport to achieve the same object, no other agreement 
contains such a detailed definition of productivity improve- 
ments, nor of performance indicators in order that productiv- 
ity can be properly measured to the extent of this Agreement. 

Clause 16 of the Agreement provides for what is 
described in the Agreement as the ' 'Tomquist Total Factor 
Productivity Index", the details of which are set out in 
Appendix 1 to the Agreement. Clause 17 provides for "Key 
Performance Indicators" so that the productivity can be 
properly measured. Moreover, the Agreement provides that 
bonus payments provided for under the Agreement are not 
to be implemented unless the key performance indicators are 
satisfied in 90 per cent of the workplaces. 

The Agreement can thus be said to provide for a bonus 
truly based on productivity. Productivity is not something 
in the abstract as is so often the case in agreements of this 
nature. The performance indicators are spelt out and so too 
is the method of measuring the bonuses. 

I do not think anything further need be said of the 
Agreement. It is to be for a fixed term, that is, it is to run 
for two years on and from the date of registration. As to that, 
I indicate that I am satisfied that there is no reason why the 
Agreement should not be registered as an industrial 
agreement under the State Act, nor any reason why it should 
not be certified under the Federal Act. 

The law in this State is now basically the same as that 
stipulated under the Federal Act. The Commission is obliged 
to certify the Agreement under the Federal legislation unless 
the Agreement is defective in the way stipulated in the 
Federal Act, notably in section 134E. To a lesser extent, the 
same applies in respect of registration under section 41 of 
the State Act. 

The Agreement is not defective in any stipulated respect. 
It complies with all of the statutory requirements, both State 
and Federal. Therefore I indicate that I will make an order 
registering the Agreement in the State Commission and 
certifying the Agreement under the Federal legislation, 
subject, however, to the parties tidying up some drafting 
matters. The inclusion in the Agreement of an Appendix 3, 
which does nothing more than set out the new or initial wage 
rates which were agreed between the parties in reaching the 
Agreement. Because future wage adjustments depend on the 
extent to which productivity improvements are achieved, it 
is not possible to spell out any salary adjustments beyond 
the first 12 months and even then those adjustments are fixed 
against any bonuses flowing from productivity increases. 

The Agreement is further deficient in that events have 
overtaken it somewhat. Some of the awards listed in the 
Agreement now no longer exist and the parties acknowledge 
that that ought to be rectified. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Schedule with effect from the first pay period com- 
mencing on or after the 1st day of February 1994. 

(Sgd.) A.R. BEECH. 
[L.S.I Commissioner. 

Industrial Relations Act 1979. 
Water Authority of Western Australia and Another 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and Others. 
No. AG 80 of 1993. 

COMMISSIONER G.L. FIELDING. 
27 January 1994. 

Order. 
HAVING heard Mr B.M. Abrahams and with him Mr P. 
Newman on behalf of the Water Authority of Western 
Australia; Mr A.J. Merton on behalf of the Public Service 
Commission; Ms S. Jackson on behalf of The Australian 
Liquor, Hospitality and Miscellaneous Workers' Union, 
Miscellaneous Workers Division, Western Australian 
Branch; the Metal and Engineering Workers' Union— 
Western Australia; the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch); The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch; and The Operative Painters' and Decora- 
tors' Union of Australia, W.A. Branch, Union of Workers; 
Mr M.H. Hammond on behalf of the Federated Clerks' 
Union of Australia, Industrial Union of Workers, W.A. 
Branch; and Ms K. Franz on behalf of The Civil Service 
Association of Western Australia Incorporated, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Agreement known as the Water Authority 
of Western Australia (Enterprise Bargaining) Agree- 
ment—1993 be registered as an industrial agreement 
under the Industrial Relations Act 1979 with effect on 
and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner/Public Service Arbitrator. 

WESFARMERS WOOL STORE OPERATION 
EMPLOYEES' ENTERPRISE AGREEMENT 1994 

No. Ag 6 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Wesfarmers Limited. 
No. AG 6 of 1994. 

Wesfarmers Wool Store Operation Employees' Enterprise 
Agreement 1994. 

COMMISSIONER A.R. BEECH. 
2 February 1994. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr M. Connell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Wesfarmers Wool Store Operation Employ- 
ees Enterprise Agreement 1994 be registered as an 
industrial agreement in accordance with the following 

Schedule. 
L—Title. 

This agreement shall be known as the Wesfarmers Wool 
Store Operation Employees Enterprise Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area, Scope and Objectives 
4. No Increases Outside Agreement 
5. Term 
6. Relationship to Parent Award 
7. Definitions 
8. Consultative Process 
9. Contract of Service 

10. Hours of Work 
11. Overtime 
12. Meal Breaks and Rest Pauses 
13. Rosters 
14. Public Holidays 
15. Work on Public Holidays 
16. Classification Structure 
17. Wages 
18. Training 
19. Counselling Procedure 
20. Annual Leave 
21. Sick Leave 
22. Bereavement Leave 
23. Payment of Wages 
24. Settlement of Disputes and Claims 
25. Clothing 

Schedule A.—Signatories 

3.—Area, Scope and Objectives. 
(1) The parties to this agreement are Wesfarmers Limited 

(the company) and The Shop, Distributive and Allied 
Employees' Association of Western Australia (the union) in 
the state of Western Australia. This agreement shall apply 
to the employees of Wesfarmers Wool Store operation 
Fremantle employed in accordance with Clause 16.— 
Classification Structure of this agreement. 

(2) The primary objectives of this agreement are: 
(a) To improve productivity in the Wool Store 

operation by providing for greater organisational 
efficiency through increased flexibility and utili- 
sation of employee skills and significantly more 
flexible arrangements with respect to employees' 
working time. 

(b) To provide more satisfying secure and better paid 
employment and a classification structure relevant 
to current operations. 

(c) To provide a sound basis for expanded capital 
investment and employment opportunities within 
the Wool Store operation. 

4.—No Increases Outside Agreement. 
(1) Except as provided by this agreement there shall be 

no wage increases applicable to any employees bound by 
this agreement during its term. Increases which may become 
available through National and State Wage Cases shall not 
be paid during the term of this agreement. 

(2) The parties will determine, during the term of this 
agreement, key performance indicators and other relevant 
measures of productivity with a view to negotiating a wage 
increase as provided by subclause (2) of Clause 17.— 
Wages, and a further agreement to succeed this agreement 
linking wage increases to, among other things, the achieve- 
ment of improved productivity relative to agreed indicators 
and measures. 
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5.—Term. 
(1) This agreement shall operate for a period of two years 

and five months with effect from the first pay period 
commencing on or after 1 February 1994 and shall cease as 
of the 30th June 1996. 

(2) Notwithstanding the above, this agreement shall be 
subject to a trial period ceasing on 30th June 1995, at which 
time either party to this agreement may elect to withdraw 
from this agreement and the agreement shall be cancelled. 
In the event that this agreement is cancelled at the end of 
the trial period, the conditions of employment for persons 
previously covered by this agreement will revert to those 
provided by the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966. 

6.—Relationship to Parent Award. 
This agreement shall be read and interpreted wholly in 

conjunction with the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 as varied from time to time. To the 
extent of any inconsistency between this agreement and the 
parent award, the terms of this agreement shall prevail. 

7.—Definitions. 
(1) "Employer" shall mean Wesfarmers Limited. 
(2) "Employee" shall mean a person engaged in 

accordance with Clause 9.—Contract of Service. 
(3) "Union" shall mean the Shop, Distributive and Allied 

Employees' Association of Western Australia. 
(4) "Annual Base salary" means the salary applicable for 

1976 ordinary hours of work (38 hours x 52 weeks). 
(5) "Competency" means the level of skill and knowl- 

edge of all procedures necessary to complete work safely, 
efficiently and effectively. 

8.—Consultative Process. 
(1) The parties agree to monitor the application of this 

agreement during its term. To this end a consultative 
committee will be established consisting of employer, union 
and employee representatives to develop work measurement 
studies and systems of recording performance and to 
communicate the outcomes of this process to employees. 

(2) The consultative committee will also assist in the 
resolution of any disputes which may arise through the 
application of this agreement with a view to minimising 
recourse to Industrial Tribunals or industrial disruption. 

9.—Contract of Service. 
(1) (a) Except in the case of casual employees, one week's 

notice shall be necessary to terminate the contract of 
employment or, in the event of such notice not being given, 
by the payment of one week's pay by the employer or the 
forfeiture of one week's pay from the employee's entitle- 
ments as appropriate. 

(b) Notwithstanding the foregoing, the employer may, at 
any time, dismiss an employee for refusing or neglecting to 
obey a reasonable instruction or for misconduct or if, after 
receiving one week's notice, the employee does not carry 
out his/her duties in the same manner as he/she did prior to 
such notice. 

(2) (a) Casual employees shall be engaged for a maximum 
of 38 hours per week in accordance with Clause 10.—Hours 
of Work provided that the minimum engagement on any day 
shall be 4 hours. 

(b) A casual employee shall be paid for each ordinary hour 
of work at the rate of the annual base salary for the 
appropriate classification divided by 1976 plus 20%. 

(3) (a) On termination, a permanent employee who has 
worked more hours than those for which he/she has been 
paid pursuant to this agreement shall be paid for all such 
hours at the ordinary time rate of pay and such payment shall 
be included with the employee's termination pay. 

(b) A permanent employee who has worked fewer hours 
than those for which he/she has been paid pursuant to this 
agreement shall have an amount equal to the ordinary time 
rate of pay for such hours deducted from the employee's 
termination pay. 

10.—Hours of Work. 
(1) All employees, except casual employees, shall be paid 

in accordance with Clause 17.—Wages on the basis of 1976 
ordinary hours per year. 

All ordinary hours worked by an employee shall be 
deducted from the total of 1976 hours. Annual leave, paid 
sick leave, public holidays, long service leave and bereave- 
ment leave shall be deducted from the total of 1976 hours. 

(2) Ordinary hours of work shall be: 
(a) 6.00am—6.00pm Monday to Thursday except that 

from the period 1st August to the end of the 2nd 
week in December the ordinary hours of work 
shall be 6.00am to 8.00pm Monday to Thursday. 

(b) Friday's 6.00am to 4.00pm except that the 
employer may roster an employee to work the 
hours from 4.00pm to 6.00pm on five occasions 
during the year. 

(c) Saturday 6.00am to 6.00pm, provided that a 
maximum of 8 ordinary hours are worked on 
Saturday in any year and provided further that 
such ordinary hours worked on Saturday shall be 
deducted from the total of 1976 hours at the rate 
of one and one half hours for each hour worked. 

(3) Employees rostered to work ordinary hours shall be 
rostered such that: 

(a) The maximum number of rostered ordinary hours 
of work on any day shall be 10. 

(b) The minimum number of rostered ordinary hours 
of work on any day shall be 8 except in the case 
of Saturday as outlined in paragraph (2)(c) hereof 
when the minimum number of rostered ordinary 
hours of work shall be 4. 

11.—Overtime. 
(1) The following work shall be regarded as overtime and 

paid at the overtime rate of pay: 
(a) Work performed outside of ordinary hours as 

stated in subclause (2) of Clause 10.—Hours of 
Work. 

(b) Work in excess of 50 hours in any week. 
(c) Work in excess of 10 hours in any day. 
(d) Work on any day in excess of 5 days in any week. 
(e) Work in excess of 1976 hours per year. However 

if offered an employee may be paid for a block of 
76 hours in which case the overtime rate for these 
hours shall be time and one half. 

(f) Work performed on any day when the commenc- 
ing time for work on that day is within 10 hours 
of the ceasing time of work on the preceding day. 

(g) Work performed on Sunday. 
(h) Work performed by employees who have been 
' recalled to work outside their rostered hours 

provided that the minimum payment for such 
work shall be as for 2 hours at the overtime rate 
of pay. 

(2) Overtime shall be paid except as outlined in paragraph 
(1 )(e) hereof at the rate of double time except for Saturdays 
where overtime performed shall be paid at the rate of time 
and one half for the first two hours and double time 
thereafter. 

(3) Employees shall be required to work a reasonable 
amount of overtime. 

(4) Overtime shall be paid with the employee's ordinary 
time earnings in the week following that in which the 
overtime is worked. 

12.—Meal Breaks and Rest Pauses. 
(1) Employees shall receive a meal break of 45 minutes 

on each day on which the employee is required to work more 
than 5 hours. Such meal break shall be unpaid. However if 
by mutual agreement between the employer and the 
employee the meal break maybe reduced to 30 minutes 
unpaid. 
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(2) An employee shall not be required to work for more 
than 5 hours without a break for a meal. 

(3) (a) Employees who are required to work more than ten 
consecutive hours, exclusive of the unpaid meal break, shall 
receive a second meal break and a meal provided by the 
employer. 

(b) The second meal break shall be taken and paid at 
single time and shall be of 30 minutes' duration. 

(c) Additional paid meal breaks and meals will be 
provided by the employer consistent with the provision that 
an employee shall not work for more than 5 hours without 
a break for a meal. 

(4) In the event that the employer is unable to provide a 
meal as required by subclause (3) hereof, the employee shall 
be paid the sum of $6.50 for the purchase of any meal 
required. 

(5) In addition to meal breaks, employees shall be entitled 
to two ten minutes paid rest pauses per day to be taken 
separately in the first and second half of the day. 

13.—Rosters. 
(1) Employees shall have input into the construction of 

rosters through employee nominated representatives to 
ensure an even spread of hours across the workforce but the 
supervisor shall be responsible for determining duties to be 
performed. 

(2) Rosters showing each employee's commencing and 
ceasing time for ordinary hours on each day of the week 
shall be posted in a place accessible to all employees. The 
roster may be varied by the employer providing 7 days' 
notice of change or by mutual agreement between the 
employer and the employee. 

14.—Public Holidays. 
(1) The following days or their nominated substitutes as 

provided by the award are to be observed as public holidays 
under this agreement: New Year's Day, Australia Day, 
Labour Day, Good Friday, Easter Monday, Anzac Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(2) Employees, other than casual employees, shall receive 
a credit towards the employee's 1976 annual ordinary 
working hours of 7.6 hours for each public holiday not 
worked. 

15.—Work on Public Holidays. 
An employee who agrees to work on a public holiday 

shall receive a credit towards the employee's 1976 annual 
ordinary working hours of one and one half hours for each 
hour worked in addition to the credit prescribed in paragraph 
(2) of Clause 14.—Public Holidays provided that the 
minimum additional credit for work performed on a public 
holiday shall be 6 hours. 

16.—Classification Structure. 
Employees will be graded in accordance with the 

following classification structure: 
(1) Store Worker Grade E Level 1 

(a) Pre-requisites: 
(i) Basic inter-personal and communications 

skills. 
(ii) Literacy and numerical skills. 

(b) Skills/Duties: 
(i) Familiar with company policies and proce- 

dures. 
(ii) Responsible for quality of his/her own work 

under supervision. 
(iii) Able to work in a team environment under 

supervision. 
(iv) Able to undertake duties in a safe and 

responsible manner. 
(c) Tasks: 

(i) Correct use of wool hook. 
(ii) Correct use of wool barrow. 

(iii) Placing of sample bags. 
(iv) Patching of bales. 
(v) Branding. 

(vi) Removal of wool from show boxes. 
(vii) Sewing. 

(viii) Wheeling baskets. 
(ix) Sweeping. 

(2) Store Worker Grade E Level 2 
(a) Pre-requisite: 

Store Worker Grade E Level 1. 
(b) Skills/Duties: 

(i) Obtain knowledge and apply manual han- 
dling skills. 

(ii) Able to exercise discretion within the limits 
of skills/or training. 

(c) Tasks: 
(i) Inserting lot plates and dividers. 

(ii) Overweight adjustment. 
(iii) Re-packing. 
(iv) Non-mechanical core sampling. 
(v) Opening and closing. 

(vi) Pushing into and taking from elevators. 
(vii) Run wool onto show floor. 

(viii) Pushing back. 
(ix) Hand trucking. 
(x) Use of non-licensed material handling equip-- 

ment. 
(3) Store Worker Grade D Level 1 

(a) Pre-requisite: 
Store worker Grade E Level 2. 

(b) Skills/Duties: 
(i) Understands and is responsible for quality. 

(ii) Control standards. 
(c) Tasks: 

(i) Grab Operator. 
(ii) Able to marshal wool. 

(iii) Wool presser. 
(iv) Breaking down of stacks manually. 
(v) Marking up of bales for coring. 

(4) Store Worker Grade D Level 2 
(a) Pre-requisite: 

Store Worker Grade D Level 1. 
(b) Skills/Duties: 

Ability to work with minimal supervision. 
(c) Tasks: 

(i) Core operator semi automatic machine. 
(ii) Basic forklift driver (feed wool onto rollers, 

place wool in bulk class, interlot, show floor 
areas). 

(5) Store Worker Grade C Level 1 
(a) Pre-requisite: 

Store Worker Grade D Level 2. 
(b) Skills/Duties: 

Advanced inter-personal and communication 
skills. 

(c) Tasks: 
Intermediate forklift driver (stacking wool, 

pulling down stacks, picking up from grid). 
(6) Store Worker Grade C Level 2 

(a) Pre-requisite: 
Store Worker Grade C Level 1. 

(b) Skills/Duties: 
(i) Ability to work without supervision. 

(ii) Basic clerical skills. 
(iii) Basic keyboard and computer skills. 
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(c) Tasks: 
Advanced forklift driver (loading and unload- 

ing of trucks, stacking wool from core line, pulling 
wool for delivery, stacking from receivals). 

(7) Store Worker Grade B Level 1 
(a) Pre-requisites: 

(i) Store Worker Grade C Level 2. 
(ii) Wool classer appropriate certifications. 

(b) Skills/Duties: 
(i) Ability to input data. 

(ii) Able to sort wool into graded lines. 
(iii) Able to calculate in weights and percentages. 
(iv) Responsible for quality control standards. 

(c) Tasks: 
(i) Class or sort woo! with or without mechani- 

cal aids under limited supervision. 
(ii) Record appropriate information. 

(iii) Record information into a computer. 
(8) Store Worker Grade B Level 2 

(a) Pre-requisite: 
Store Worker Grade B Level 1. 

(b) Skills/Duties: 
(i) Wool Classer. 

(ii) Store Clerk. 
(c) Tasks: 

(i) All delivery clerical skills. 
(ii) In charge of an out store. 

(iii) Ability to supervise. 
(iv) Competent to train wool classers. 
(v) Proficient in accurate allocation of wool 

types. 
(vi) Weight and percentages. 

(vii) Ability to run a re-handling operation. 
(9) Store Worker Grade A Level 1 

(a) Pre-requisite: 
Store Worker Grade B Level 2. 

(b) Skills/Duties: 
(i) High standard of supervisory ability. 

(ii) High standard of clerical skills. 
(c) Tasks: 

(i) Ability to record and process information for 
either receival or delivery of wool. 

(ii) Operator of a fully automatic core line. 
(iii) Able to fully understand and operate comput- 

erised wool handling equipment. 
(10) Store Worker Grade A Level 2 

(a) Pre-requisite: 
Store Worker Grade A Level 1. 

(b) Skills/Duties: 
Advanced knowledge of all work practices 

including clerical and computer skills. 
(c) Tasks: 

Ability to supervise in a foreman's role. 

17.—Wages. 
(1) The minimum wages payable to employees under this 

agreement shall be as follows: 
(a) From the first pay period commencing on or after 

1st February 1994. 
Annual Weekly 

Base Base 
Salary $ Salary $ 

Storeworker Grade E 
Level 1 19915.48 382.99 
Level 2 20247.24 389.37 
Storeworker Grade D 
Level 1 20446.40 393.20 
Level 2 20911.28 402.44 

Annual Weekly 
Base Base 

Salary $ Salary $ 
Storeworker Grade C 
Level 1 21132.28 406.39 
Level 2 21464.04 412.77 
Storeworker Grade B 
Level 1 22128.08 425.54 
Level 2 23234.64 446.82 
Storeworker Grade A 
Level 1 23787.40 457.45 
Level 2 24340.68 468.09 

(b) From the first pay period on or after 1 st July 1994: 
Annual Weekly 
Base Base 

Salary $ Salary $ 
Storeworker Grade E 
Level 1 20891.52 401.76 
Level 2 21239.92 408.46 
Storeworker Grade D 
Level 1 21448.44 412.47 
Level 2 21936.20 421.85 
Storeworker Grade C 
Level 1 22168.12 426.31 
Level 2 22516.00 433.00 
Storeworker Grade B 
Level 1 23212.80 446.40 
Level 2 24373.44 468.72 
Storeworker Grade A 
Level 1 24953.76 479.88 
Level 2 25534.08 491.04 
From the first pay period on or after 1st July 199 

Annual Weekly 
Base Base 

Salary $ Salary $ 
Storeworker Grade E 
Level 1 21672.56 416.78 
Level 2 22033.96 423.73 
Storeworker Grade D 
Level 1 22250.28 427.89 
Level 2 22756.24 437.62 
Storeworker Grade C 
Level 1 22997.00 442.25 
Level 2 23358.40 449.20 
Storeworker Grade B 
Level 1 24080.68 463.09 
Level 2 25284.48 486.24 
Storeworker Grade A 
Level 1 25886.64 497.82 
Level 2 26488.80 509.40 

(2) Subject to negotiation and agreement between parties 
on key performance indicators and the achievement of any 
other additional productivity items as foreshadowed by 
Clause 4.—No Increases Outside Agreement a further 
increase of at least 1% of the rate of pay of employees as 
of the date of registration of this agreement will be available 
with effect from the 1st July 1995. 

(3) Junior employees shall be paid the following 
percentage of the rate applicable to the Storeworker Grade 
E Level 1: 

At 17 years of age or under 70% 
At 18 years of age 80% 
At 19 years of age 90% 
At 20 years of age 100% 

18.—Training. 
(1) The parties to this agreement recognise that, in order 

to increase the efficiency of the Wool Store's operation, a 
commitment to training and skills development is required. 
Accordingly the parties commit themselves to: 

(a) Developing a more highly skilled and flexible 
workforce. 
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(b) Providing employees with career opportunities 
through appropriate training to acquire additional 
skills. 

(c) Ensuring better paid and more satisfying jobs for 
employees. 

(2) (a) The parties agree to the formation of a training 
committee which, in consultation with individual employees 
to be affected, will develop training programmes to ensure 
the upgrading of employees' skills. 

(b) Through an agreed training period developed in 
consultation with the union, an employee undertaking 
training may perform tasks at a higher classification but not 
receive payment at the rate appropriate to that classification. 

(c) Upon the successful completion of the training 
programme(s), the employee shall receive payment for all 
work performed at a higher classification. 

(3) Following consultation between the employer, the 
union and the training committee, training programmes may 
be developed consistent with: 

(a) The current and future skill needs of the 
workforce. 

(b) The size, structure and nature of the operation of 
the enterprise. 

(c) The need to develop vocational skills relevant to 
the enterprise through courses conducted by 
accredited training institutions and providers. 

(4) The employer will pay all agreed costs associated with 
an approved training course which is only available 
externally. All time spent undertaking training will be paid 
as time worked. 

19.—Counselling Procedure. 
If the employer has reason to counsel an employee with 

regard to work performance or conduct, the following 
procedure should generally be followed: 

(1) The employee shall be verbally warned with 
regard to the performance or conduct and advised 
of the employer's expectations and how they can 
be met. The employee will also be advised that the 
verbal warning will be recorded. 

(2) In the event that the employee's conduct or 
performance does not improve following the 
verbal warning, the employee shall be further 
counselled and issued with a letter outlining the 
areas required to be improved and stating if there 
is no improvement the employer may terminate 
the employee's services. The employee will be 
offered the opportunity of having a union delegate 
or other employee of his/her choice present at this 
counselling as a witness. The letter will provide 
a probationary period during which the em- 
ployee's conduct or performance will be re- 
viewed. 

(3) If after the letter, there is no improvement in the 
employee's conduct or performance, the employee 
may be dismissed. 

(4) Nothing in this clause prevents the employer from 
instantly terminating an employee for misconduct 
justifying instant dismissal. 

20.—Annual Leave. 
(1) (a) All employees, other than casual employees, shall 

be entitled to 152 hours of annual leave per year. 
(b) Annual leave will accrue at the rate of 12.67 hours for 

each completed month of service. 
(c) Where an employee's employment is terminated, 

payment of annual leave shall be calculated on the basis that 
the number of hours leave will be the same proportion of 152 
hours as the number of ordinary hours worked is to 1976. 

(2) Each hour taken as annual leave will attract a loading 
of 1772% of the employee's ordinary hourly rate of pay as 
determined by Clause 17.—Wages. 

(3) (a) At the request of the employee and by agreement 
with the company, leave may be taken in more than one 
period provided that, except in extraordinary circumstances. 

all leave shall be taken within 6 months of the employee's 
anniversary date. 

(b) By agreement between the company and the employee 
annual leave may be taken in advance or deferred provided 
that in no circumstances may annual leave be deferred for 
more than 12 months. 

21.—Sick Leave. 
(1) Employees shall accrue sick leave at the rate of 6.34 

hours for each completed month of service. Sick leave 
entitlements shall continue to accrue from year to year. 

(2) All employees shall be granted leave with full pay for 
the ordinary hours which would normally have been worked 
during illness or injury to the extent of his/her accumulated 
entitlement as determined by the application of subclause 
(1) hereof, provided that the employee advises the employer 
prior to 8.00am on the day of absence on sick leave of his/her 
absence and the expected duration of the absence. However 
the supervisor may, if he/she deems it necessary, request a 
medical certificate. 

(3) If while on annual leave an employee is incapacitated 
by illness or injury for a period of more than one week so 
that the employee is unable to enjoy the benefits of annual 
leave then, subject to the provision of proof of incapacity 
by the employee to the employer prior to the employee's 
return to work, the employee's period of incapacitation shall 
be paid as sick leave and the annual leave for such time 
re-credited to the employee. 

(4) In the case of absences of greater than 10 weeks, the 
payment of sick leave shall be at the discretion of the 
employer. 

22.—Bereavement Leave. 
An employee shall, on the death of a spouse, parent, 

parent-in-law, sibling, grandparent or grandchild be allowed 
15.2 hours' paid leave. When an employee has to travel to 
attend the funeral an additional 7.6 hours' paid leave may 
be granted. The employee may be required to furnish proof 
to support an application for bereavement leave. 

23.—Payment of Wages. 
Wages shall be paid weekly by electronic funds transfer 

on any set day Monday to Friday. 

24.—Settlement of Disputes and Claims. 
(1) Any dispute arising from this agreement shall be dealt 

with in accordance with the following procedure: 
(a) The matter shall first be discussed between the 

employee affected and the appropriate supervisor. 
(b) If not settled the matter shall be discussed between 

the accredited union representative and the man- 
ager or other appropriate representative of the 
employer. 

(c) If not settled the matter may be referred to the 
consultative committee for discussion. 

(d) If not settled the matter shall be discussed between 
the branch secretary of the union or other 
appropriate official of the union and the appropri- 
ate representative of the company. 

(2) A time limit of two working days should apply to each 
step of the above procedure. 

(3) While the matter in dispute is being discussed in 
accordance with the dispute settlement procedure work shall 
continue and the status quo as applying before the dispute 
shall be maintained. No party shall be prejudiced in relation 
to the final settlement by the continuance of work in 
accordance with this clause. 

(4) It shall be open to either party at any time to seek the 
assistance of the Western Australian Industrial Relations 
Commission in resolving any dispute. 

25.—Clothing. 
If an employee is supplied with clothing by the company 

the employee shall wear that clothing at all times when 
performing relevant duties. Current issues of protective 
clothing will continue. 
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Schedule A.—Signatories. 
This agreement known as the Wesfarmers Wool Store 

Operation Employees Enterprise Agreement 1994 is an 
agreement between the following parties: 
Joseph Bullock For and on behalf of The Shop, Distributive 

and Allied Employees' Association of 
Western Australia 

M. Connell For and on behalf of Wesfarmers Limited. 

WESTRAC EQUIPMENT (SERVICE DEPART- 
MENT) ENTERPRISE BARGAINING AGREEMENT 

1994 No. Ag 4 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Westrac Equipment Pty Ltd 

and 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch & Australian Electrical, Electronics, Foundry & 

Engineering Union (Western Australian Branch) 
No. AG 4 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 February 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 4 of 1994. 

HAVING heard Ms H. Spencer on behalf of the Applicant 
and Mr F. Logan on behalf of the Metals and Engineering 
Workers Union—Western Australian Branch and Mr N. 
Hodgson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch), and by consent, the Commission being satisfied 
that the matter is consistent with the Principles enunciated 
by the State Wage Case decision—January 1992 and 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the following schedule titled the WesTrac 
Equipment (Service Department) Enterprise Bargain- 
ing Agreement 1994, signed for me for identification, 
be registered as an Enterprise Bargaining Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the WesTrac Equip- 

ment (Service Department) Enterprise Bargaining Agree- 
ment 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Parties to the Agreement and Incidence 
4. State Wage Principles 
5. Date of Operation and Term 
6. Relationship to Other Awards 
7. Structural Efficiency Principle 
8. Measures to Effect Real Gains in Productivity 
9. Wages 

10. Extended Hours and Overtime 
11. Leave Loading 
12. Taking of Annual Leave and Time Off in Lieu of 

Overtime Payment 

13. Dispute Settlement 
14. Single Bargaining Unit 

Signatories 
Appendix—WesTrac Productivity Measures and 
Targets 

3.—Parties to the Agreement and Incidence. 
The parties to this Agreement are WesTrac Equipment 

Pty Ltd ("the Company"), the Metals and Engineering 
Workers' Union—Western Australian Branch and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), ("the Unions"). 

This Agreement shall apply to the Company's wages 
employees in the Service Department in the Perth metropol- 
itan area and Regional Branches. 

4.—State Wage Principles. 
(1) The parties accept that they are bound by the terms 

of this Agreement throughout its duration and they will 
oppose any application by other parties to be joined to this 
Enterprise Bargaining Agreement. 

(2) It is a condition of this Agreement that there will not 
be any extra claims made for the life of this Agreement, 
except when consistent with a National Wage Case Decision 
endorsed by the Western Australian Industrial Relations 
Commission. 

(3) The terms of this Agreement shall not be used as a 
precedent to obtain similar arrangements or benefits in 
another enterprise. 

(4) The parties intend to meet the terms of this Agreement 
notwithstanding the provisions of any other award by which 
they are covered, provided that implementation of the 
Agreement shall not cause an employee to suffer a reduction 
in ordinary time earnings or in the Western Australian 
Industrial Relations Commission standards for hours of 
work, annual leave with pay or long service leave with pay. 

(5) The majority of employees affected by the changes 
proposed in the Agreement genuinely agree to those 
changes. 

5.—Date of Operation and Term. 
(1) This Agreement shall operate on and from the 1st day 

of February, 1994 and shall operate for a period of 18 
months. 

(2) The parties stipulate that their commitment to this 
Agreement precludes the availability of variation or cancel- 
lation during its term. 

(3) The parties are committed to commencing renegotia- 
tion of a further Agreement at least three months prior to the 
expiration of this Agreement. These negotiations will 
include an assessment of overall progress achieved under 
this Agreement. 

6.—Relationship to other Awards. 
Except as provided for by this Agreement, the general 

terms and conditions of employment shall be as prescribed 
by Part 1—General of the Metal Trades (General) Award 
1966 No. 13 of 1965 and the Electrical Contracting Industry 
Award No. R 22 of 1978, both as amended as the operative 
date of this Agreement. This Agreement shall be interpreted 
in conjunction with those awards. 

7.—Structural Efficiency Principle. 
(1) This Agreement builds on the progress achieved to 

date through the implementation of the Structural Efficiency 
Principle. 

(2) The parties have examined and continue to examine 
a range of non-award and award matters. 

(3) The parties have substantially implemented the 
provisions required under the Structural Efficiency Princi- 
ple. They agree that aspects of the Structural Efficiency 
Principle are ongoing and will continue to form part of the 
structural workplace reform process. These include: 

(a) Regular meetings of the Consultative Committee 
to enable sharing of information and joint problem 
solving instrumental in increasing productivity 
and efficiency; 



(b) Development of skills based career structures 
which provide employees with better understand- 
ing of, and skills appropriate to, improving 
productivity, efficiency and quality; and 

(c) Devolving responsibility for these outcomes to 
source with working arrangements consistent with 
the enhancement of flexibility in a team work 
environment; 

(d) Further implementation and monitoring of on- 
and-off-the-job training, to support the above, 
through the Consultative Committee. 

8.—Measures to Effect Real Gains in Productivity. 
The parties agree to implement and monitor the following 

initiatives designed to improve performance and safety in 
critical areas of activity including customer focus, quality, 
employee development and work organisation and systems: 

(1) Support and co-operate to achieve quality accred- 
itation to AS3902. 

(2) Develop a performance appraisal procedure of 
which is fair and will provide all employees with 
useful feedback on improving their performance. 

(3) Improve Company communication by providing 
or requesting representation when appropriate to 
and from other Departments, to give or gain direct 
information about the needs or workings of the 
various Departments. 

(4) Establish work teams in every section, ensuring 
that regular team and store meetings are held, 
objectives and targets are set, agreed, reviewed 
and updated and that the whole initiative is 
supported by a supervisor and staff education 
program. 

In particular, team meetings shall focus on 
improvements that relate to re-work, repair and 
maintenance, tool replacement and service supply, 
in order to reach productivity targets (see Appen- 
dix "WesTrac Productivity Measures" to this 
Agreement). 

(5) Decrease wastage of consumables and maximise 
utilisation of same through a program of employee 
education, identification of high usage consumables, devel- 
opment of alternative work methods and products and the 
monitoring of progress towards targeted reductions. 

(6) Establish better working relationships with EPSA 
through direct contact, putting together a package to meet 
their needs with ongoing follow up. 

(7) Improve small customer service and after service 
follow up, reorganising practices and procedures to suit the 
small customer. 

(8) Ensure a high standard of housekeeping is maintained 
in support of the initiative outlined in subclause (7) of this 
clause. 

(9) Develop employee skills for increased competency 
and flexibility through an increased participation rate in 
merit training and testing. 

(10) Investigate, introduce and train staff in the use of 
appropriate technology to improve communication systems 
to eliminate customer delays, provide better customer access 
after hours and remove inefficiencies which occur when 
other Departments receive after hours calls intended for 
Service. 

(11) Improve the organisation of employee availability for 
on-site labour, ensuring that labour allocation does not 
disrupt local production and that an appropriate training 
package is delivered to participating employees. 

(12) Extend employee coverage on Friday afternoons in 
line with customer requirements. 

See Appendix—WesTrac Productivity Measures and 
Targets. 

9.—Wages. 
The wage increases payable under this Agreement are as 

follows; 
(1) On ratification of the Agreement by the Western 

Australian Industrial Relations Commission: a 4% 
increase. 

(2) Six (6) months from the date of ratification: a 
further 2% increase. 

(3) Twelve (12) months from the date of ratification: 
a further 2% increase. 

10.—Extended Hours and Overtime. 
(1) The Company shall offer and the employees shall 

work two hours of overtime per week, in order to meet 
customer requirements, as follows: 

(a) Day shift: the two hours of overtime shall be 
worked on Friday afternoons. 

(b) Afternoon shift: the two hours overtime shall be 
worked by extending the end of each shift from 
Monday to Thursday by one half hour. 

(2) The overtime so worked shall be compensated for in 
the following manner: 

(a) Payment shall be made at ordinary time for the 
two hours worked; such payment shall be made 
for 52 weeks per year; and 

(b) Five days time off in lieu of payment for overtime 
so worked shall be taken in conjunction with 
annual leave, provided that these five days shall 
not attract annual leave loading. 

11.—Leave Loading. 
(1) An annual leave loading equivalent to 17.5% of the 

rate payable for a 38 hour week shall be paid to each 
employee on his or her four weeks' annual leave entitlement. 

(2) For administrative efficiency, this loading shall be 
averaged at the rate of 13.3%, over five weeks made up of 
each employee's four weeks' annual leave and entitlement 
to five days' time off in lieu payable instead of overtime, 
in accordance with Clause 10.—Extended Hours and 
Overtime of this Agreement. 

12.—Taking of Annual Leave and Time Off in Lieu of 
Overtime Payment. 

The following subclauses (1) to (4) of this clause apply 
to the taking of periods of annual leave and the time off in 
lieu of payment for overtime provided for in Clause 
10.—Extended Hours and Overtime of this Agreement. 

(1) All applications for leave, whether for time off in lieu 
of payment for overtime or for annual leave, shall for 
administrative purposes, be made and processed in the same 
manner as for annual leave. 

(2) Leave shall be taken in periods of one day or more. 
(3) Leave shall be taken within 12 months of the date of 

accrual wherever possible. 
(4) Leave shall not in any event, accrue for more than two 

years. Where accrued leave exceeds 10 weeks (400 hours), 
employees will be requested to take all or part of the 
accumulated leave. 

13.—Dispute Settlement. 
(1) The dispute settling procedure prescribed in Clause 

34.—Avoidance of Industrial Disputes in the Metal Trades 
(General) Award 1966 No. 13 of 1965 shall be followed. 

(2) In the spirit of this Agreement, consultation on 
problems shall be given the earliest priority by all parties. 

14.—Single Bargaining Unit. 
(1) This Enterprise Bargaining Agreement was negotiated 

by a single bargaining unit formed by the parties and 
representative of shopfloor and managerial employees of the 
Company's Service Department. 

(2) The single bargaining unit shall be responsible for the 
collection, distribution and review of data relevant to the 
monitoring of progress towards the achievement of produc- 
tivity targets as set down in Appendix—WesTrac Productiv- 
ity Measures and Targets. 
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(3) The single bargaining unit shall be given all other 
relevant information necessary for the effective monitoring 
of the implementation of initiatives under this Agreement. 

Signatories. 

SIGNED  f.-..Johnson  
FRANK JOHNSON 
GENERAL MANAGER 
WESTRAC EQUIPMENT PTY LTD 
Dated 4/1/94 
SIGNED  John .Sharp-Collett  
JOHN SHARP-COLLETT  
SECRETARY 
METALS & ENGINEERING WORKERS' UNION- 
WESTERN AUSTRALIAN BRANCH 
Dated L2/1/94... 
SIGNED N... Hodgson  
for WALLY PALMER 
SECRETARY 
AUSTRALIAN ELECTRICAL, ELECTRONICS, FOUN- 
DRY & ENGINEERING UNION WESTERN AUSTRA- 
LIAN BRANCH) 
Dated 14/1/94 

APPENDIX—WESTRAC PRODUCTIVITY MEASURES 
AND TARGETS 

These measures are designed to monitor productivity 
across the important areas of company activity—customer 
focus; quality; employee (including management) develop- 
ment; work organisation, systems and practices; and 
finance. 
CUSTOMER SURVEYS 

Benchmark: 1992 Survey results. 
Target: 10% improvement in overall customer satisfac- 
tion rating by April, 1995. 

MARKET SHARE 
Benchmark; 1993 figures. 
Target: Increased share in the market for smaller 
equipment: wheel loaders to 40% and backhoes to 15% 
of the market by December, 1994. 

STAFF TURNOVER 
Benchmark: 20% (averaged over 1991 and 1992). 
Target: 5% reduction in turnover by January, 1995. 

ACCIDENT RATE 
Benchmark: 20 days lost per month in the year to date. 
Target: 0 per month. 

MERIT SYSTEM 
Benchmark: Currently 18.13% of staff on top rating. 
Target: At least 25% of staff on top rating by January, 
1995. 

ERROR RATES 
Benchmark: 1.1% for the financial year ending June, 
1993. 
Target: Less than 1% of the total sales to June, 1994. 

WASTAGE 
Benchmark: Tool supplies 1.09% of labour sales year 
to date. 
Target: Less than 1% of labour sales by June, 1994. 
Benchmark: Service supplies 2.84% of labour sales 
year to date. 
Target: Less than 2.5% of labour sales by June, 1994. 

CREDIT RETURNS 
Benchmark: 11.2% (normal stock) and 7.2% (non stock 
items) year to date. 
Target: Reduced to 5% (normal stock) and .% (non 
stock items) by December, 1994. 

PROFIT AND LOSS 
Benchmark: 0. 
Target: Ongoing monthly reporting for the monitoring 
of overall progress. 
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Productivity measurements will be published each month 
and distributed and discussed at monthly section and team 
meetings. 
December, 1993. 

AWARDS/AGREEMENTS— 

Variation of— 

BAKERS' (METROPOLITAN) AWARD 
No. 13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
George Weston Foods Ltd Trading As Tip Top Bakeries 

(Canning Vale). 
No. 1655 of 1993. 

Bakers' (Metropolitan) Award 
No. 13 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 February 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Bajada on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Bakers' (Metropolitan) Award No. 13 of 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 9th day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following the words 

"Schedule B—Appendix: Buttercup Bakeries Malaga" 
insert the words: 

Schedule C—Appendix: Tip Top Bakeries Canning 
Vale 

2. Schedule B—Appendix: Buttercup Bakeries Malaga: 
Immediately following this Schedule insert a new Schedule 
C—Appendix: Tip Top Bakeries Canning Vale, as follows: 

Schedule C. 
Appendix. 

Tip Top Bakeries Canning Vale. 
This Appendix applies to George Weston Foods 

Limited trading as Tip Top Bakeries (Canning Vale) 
and its employees and shall operate in conjunction with 
the award provided that where there is any inconsis- 
tency between this Appendix and the award, the 
provisions of the Appendix shall prevail to the extent 
of the inconsistency. 

1. Income Maintenance Allowance—Definition 
"Income Maintenance Allowance" means: 

(i) the payment made to an eligible baker 
employed by Tip Top Bakeries (Canning 
Vale) in accordance with Clause 26.— 
Income Maintenance Allowance of the Bak- 
ers' (Metropolitan) Award No. 13 of 1987. 
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(ii) The overaward payment made to an eligible 
Baker employed by Tip Top Bakeries (Can- 
ning Vale) known as the "Shift Allowance". 

2. Payout of Income Maintenance Allowance 
Clause 26.—Income Maintenance Allowance 

of this Award will cease to apply to each eligible 
baker at the date on which the agreed payout of 
the income maintenance allowance is made in 
respect of each eligible baker. 

3. Interim Classification Structure 
In lieu of the wage rates shown in subclause (1) 

of Clause 8.—Wages and subclause (2) of Clause 
24.—Supplementary Payments of this Award for 
the three classifications below the following will 
apply: 

Total Wage 
(Per Week) 

Doughmaker $433.10 
Baker $417.20 
Baker's Assistant $346.40 

These wage rates are inclusive of an interim 
minimum rates adjustment of $18.60 for the 
Doughmaker, $17.90 for the Baker and $14.90 for 
the Baker's Assistant. Following determination of 
the final relativities by the Western Australian 
Industrial Relations Commission the parties will 
determine the rates for the above classifications. 

Editor's Note: All Orders and Decisions in Matter No. 235 
of 1993 are published in chronological order hereunder. 

BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters & Decorators Union of Australia 

(W.A. Branch) and Others 
and 

Minister for Health and Others. 
No. 235(1) of 1993. 

Building Trades (Government) Award 1968 
No. 31 A of 1966. 

COMMISSIONER A.R. BEECH. 
6 October 1993. 

Order. 
WHEREAS the Commission has before it an application to 
amend the Building Trades (Government) Award 1968; 

And whereas following conferences held before the 
Commission the applicant has requested that the matter be 
set down for hearing and determination; 

And whereas on the 30th September 1993 the Commis- 
sion convened a conference of the parties pursuant to s.32 
of the Act to discuss the programming of the matter; 

And whereas the application has been set down for 
hearing on the 14th October 1993; 

And whereas the parties conferred and reached agreement 
on a number of matters; 

And having heard Ms J. Harrison on behalf of the 
applicants and Mr J. Lange on behalf of the respondents, and 
by consent, I the undersigned, Commissioner of the Western 
Australian Industrial Relations Commission, pursuant to the 
powers conferred on me under the Industrial Relations Act 
1979, hereby order:— 

(1) That the proceedings to be held on the 14th 
October 1993 shall consider that part of the 

application which relates to expense related 
allowances only and that the application otherwise 
be adjourned to the time and date set out in order 
(4) hereof. 

(2) That for the purposes of the proceedings on the 
14th October 1993 the applicant shall by close of 
business on the 1 Ith October 1993 prepare, file 
and serve on the respondents an amended Sched- 
ule reflecting the agreement of the parties. 

(3) That the applicant shall serve on the R & I Bank 
of Western Australia Ltd, being a named respon- 
dent to the award who also is a current employer 
for the purposes of the award, a copy of the 
amended Schedule tendered to the Commission on 
the 30th September 1993 and file a Declaration of 
Service to that effect accordingly. 

(4) That the application shall otherwise resume before 
the Commission on Wednesday the 17th Novem- 
ber 1993 at 10.30 o'clock in the forenoon and also, 
if necessary, on the 18th November 1993 for the 
purpose of considering the balance of the appli- 
cant's claim. 

(5) That for the purposes of order (4) above the 
respondents shall: 
(a) by close of business on the 15th October 

1993 make, file and serve upon the applicant 
a memorandum of the number and levels of 
non-trades employees employed under 
clause 9(1 )(d) of the award; and 

(b) by close of business on Thursday the 4th 
November 1993 make, file and serve an 
amended Notice of Answer and Counterpro- 
posal in response to the amended Schedule 
tendered to the Commission on the 30th 
September 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters & Decorators Union of Australia 
(W.A. Branch) and Others 

Minister for Health and Others. 
No. 235(2) of 1993. 

Building Trades (Government) Award 1968 
No. 31 A of 1966. 

COMMISSIONER A.R. BEECH. 
14 October 1993. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicants 
and Mr S. Majeks on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Government) Award 1968 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 14th day of October 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 9.—Wages: Delete subclause (2) of this clause 
and insert in lieu the following: 

(2) Tool Allowance (Per Week) 
$ 

(a) Bricklayers and Stoneworkers 12.20 
(b) Plasterers 14.10 
(c) Carpenters and Joiners 17.00 
(d) Plumbers 17.00 
(e) Painters and Signwriters 4.20 
(f) Glaziers 4.20 
(g) Stonemasons: The employer shall supply all 

necessary tools for the use of stonemasons, 
except when engaged on building construc- 
tion, when the worker, if required to supply 
his/her own tools, shall receive a tool 
allowance at the rate of $1.40 per week. 

NOTE 1: The tool allowance prescribed in 
paragraphs (a), (b), (c) and (d) of this subclause 
each include an amount of six cents for the 
purpose of enabling the employees to insure their 
tools against loss or damage by theft or fire. 

NOTE 2: The abovenamed allowances shall not 
be paid where the employer supplies an employee 
with all necessary tools. 

2. Clause 14A.—Fares and Travelling Time (Other Than 
Distant Work): In paragraphs (l)(a), (l)(b) and subclause (5) 
of this clause delete the amounts $9.80, 52 cents and 52 
cents and insert in lieu the amounts $10.70, 58 cents and 58 
cents respectively. 

3. Clause 14B.—Fares and Travelling—Plumbers: In 
subclauses (2) and (3) and paragraph (5)(a) of this clause 
delete the amounts of 11 cents, 52 cents and $6.50 and insert 
in lieu the amounts of 12 cents, 58 cents and $7.10 
respectively. 

4. Clause 15.—Apprentices: Delete subclause (14) of this 
clause and insert in lieu the following: 

(14) On the completion of the probationary period an 
apprentice shall be supplied with tools as selected 
by the foreman up to the value of— 

Carpentry and Joinery— $ 
Joiners Shop 157.00 
Other 171.00 
Plumbing 147.90 
Painting, Signwriting and Glazing 47.70 
Bricklaying 106.20 
Plastering 117.20 

5. Clause 19.—Overtime: In subclause (6) of this clause 
delete the amount of $6.60 and insert in lieu the amount of 
$7.30. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch; The Australian Builders' Labourers' Federated 

Union of Workers—Western Australian Branch; The 
Plasterers and Plaster Workers Federation of Australia 

(Industrial Union of Workers) Western Australian Branch; 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers 

Minister for Health and Others. 
No. 235 of 1993. 

Building Trades (Government) Award 1968 
No. 31 A of 1966. 

COMMISSIONER A.R. BEECH. 
22 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: The applicants seek to insert into 
the award an appendix entitled Award Restructuring. 
Consistent with the Structural Efficiency Principle, it seeks 
to provide a complete re-classification of the employees 
covered by the award. The claim would see employees 
re-classified as "building and maintenance employees". 
There would be ten levels of employee: four classifications 
below the trade level, the trade level itself and five 
classifications above the trade level. A number of ancillary 
claims are made as part of the proposed appendix. 

The respondents object to the claim but have submitted 
an Answer and Counterproposal (the Counterproposal). The 
Counterproposal also proposes the insertion of an appendix 
and it is in similar terms to that proposed by the applicants. 
However there are a number of areas where the parties have 
been unable to reach agreement and the Commission has 
been required to determine those matters. Therefore, subject 
to what follows, the award will be amended by the insertion 
of an appendix which will contain those provisions which 
are common to the claim and the Counterproposal, together 
with those matters determined in this decision. 

It is important to make a number of fundamental points. 
This award in general terms covers all building trades 
employees employed in government departments and 
instrumentalities. It was part of a general reference to the 
Commission in 1966 which sought one award to cover both 
private sector and government building trade employees for 
the purposes of prescribing uniform conditions across the 
building industry. The Commission decided on that occasion 
that whilst the principle was to be acknowledged a separate 
award would be necessary to cover government employees 
as distinct from the award which would cover non- 
government employees ((1967) 47 WAIG 881). 

The purpose of reciting this history is not to conclude that 
the basis upon which an award was created 27 years ago is 
a dominant consideration when the time comes for the award 
to be amended. It is to conclude that the parties to the award 
have operated with it on that basis over time. That 
consideration may be relevant depending on the issues to be 
decided in any particular case. My purpose for referring to 
this will become apparent a little later in these reasons. 

The applicants' claim is for all practical purposes the 
same as the claim made earlier this year by the counterpart 
federal organisations of the applicants to insert provisions 
into the National Building and Construction Industry 
Award. 

Both parties made reference to those federal proceedings. 
The federal application was heard before a Full Bench of the 
Australian Commission which delivered its decision on the 
8th April 1993 (print K 7300). For the purposes of this 
application it is sufficient to note that that Full Bench 
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approved the claim as it related to the classifications at trade 
level and above, but did not approve of the application as 
it related to classifications below trade level. The applicants 
in this matter have informed me that the National Building 
and Construction Industry Award has not been amended 
following the decision of the Full Bench. Further, and in 
consideration of the decision of that Full Bench, the claim 
before me seeks to introduce the new classifications only at 
trade level and above. It is the intention of the applicants that 
employees at below trade level will continue in their 
existing classifications until "the national position" is 
clarified. 

It is also important to note that notwithstanding the 
importance attached to "the national position" by the 
applicants in these proceedings, this application is the first 
time that this Commission has been asked to amend a 
building trades award to reflect this restructuring proposal. 
If recent history is any guide the Commission is normally 
made aware of concluded proceedings in the relevant 
national award and the first award which is then usually 
dealt with is the Building Trades (Construction) Award No. 
R 14 of 1978. It is therefore unusual to have a matter such 
as this dealt with initially in this award, particularly where 
there is not consent between the parties. The importance of 
this is that the parties to this award believe that it needs to 
be amended as soon as possible because in the industries 
covered by the award, and particularly the government 
health industry, employees covered by this award work 
alongside employees in the metal trades area who have been 
re-classified because of the restructuring in the Engineering 
Trades (Government) Award 1967 which occurred in 
December 1992 (73 WAIG 121). That re-classification has 
meant that metal trades employees have been able to 
progress along the envisaged career paths and that the 
employers respondent to the award have had the benefits of 
the restructuring in increased efficiencies and productivity. 
The evidence, particularly in this regard, of Mr Dallas from 
Sir Charles Gairdner Hospital, Mr Watts from Osbome Park 
Hospital and Mr TUttle from King Edward Memorial 
Hospital is clear. 

Because of the background which is listed above, the 
Commission is faced with the following situation: 

1. The parties to the award agree that the award 
needs to be amended to permit employees covered 
by this award and the employers respondent to the 
award, to achieve the benefits from the re- 
classification which have been derived from the 
corresponding changes to the Engineering Trade 
(Government) Award 1967. 

2. The parties have both used the form of the 
amendments proposed for the national award with 
the respondents seeking to alter only some of 
those proposals. 

3. The parties wish the award to be amended 
notwithstanding: 

(a) "The national position" is not clear. Further, 
it is not known when the situation will be 
clear; and 

(b) The very creditable work undertaken by the 
health industry respondents to the award in 
preparing a comprehensive' 'Development of 
Interim Definitions and Task/Skill Require- 
ments for Building Maintenance in the Public 
Sector Health Industry" (a comprehensive 
report being prepared by Mr Grant McPher- 
son and which will be referred to as "the 
McPherson Report") has not been com- 
pleted. 

The above three points are also joined by a fourth as 
follows: 

4. The Commission has not been presented with 
sufficient material to confidently decide all of the 
differences between the claim and the Counterpro- 
posal. This goes particularly to the precise 
composition of the various classifications which 

the applicants and the respondents seek to have 
adopted and endorsed in this decision. 

Ordinarily, faced with the above circumstance, I would 
be disposed to adjourn the application or alternatively to 
re-list the matter to receive the further information which 
would assist the Commission. However the evidence before 
the Commission is that there is a need for some amendment 
to occur because of the close working relationship between 
the metals and building trades employees and the common 
employers respondent to both the building trades and metal 
trades awards. Indeed there is evidence that earlier this year 
some industrial action was taken when it became apparent 
to building trades employees that they were, in their view, 
"being left behind" because the Engineering Trades 
(Government) Award 1967 had been varied. In these 
circumstances the equity, good conscience and substantial 
merits of the case dictate that the matter should not be 
adjourned or merely re-listed unless there is no alternative. 
In my view I believe there is an alternative. 

The manner in which both parties have approached the 
Commission does allow decisions to be confidently reached 
on a number of issues. Those issues are listed and dealt with 
below. In the result, the Commission is able to prescribe that 
the award will be amended in the manner that is to follow 
but on the understanding that the amendment is on an 
interim basis in some respects. It is the intention of the 
Commission that the order to issue amending the award will 
not finally dispose of this matter. Subject to the views of the 
parties the Commission will be prepared to re-list this 
application at a suitable time to further vary those provisions 
of the proposed appendix. This will allow the restructuring 
to commence in the case of all respondents to the award and 
will thus address the immediate issue of the building trades 
being "out of step" with the metal trades. It will also 
provide for the McPherson report to be completed in the 
manner envisaged and for discussions to occur between the 
parties on the manner in which that report is to be reflected 
in the award. It will also permit the applicants to 
subsequently consider the eventual outcome of the national 
position. If the parties are unable to agree on these issues 
and the Commission is to be asked to resolve them then the 
parties are placed on notice that sufficient evidence will 
need to be produced in support of the respective positions 
to enable a proper decision to be made. 

The determination of the Commission in detail follows. 

PROPOSED APPENDIX 
It is the intention of both parties that these most 

significant provisions be reflected in an appendix to the 
award rather than amending the body of the award itself. 
Further, it is the intention of the parties that the conditions 
in the appendix will prevail over the conditions in the award 
to the extent of any inconsistency between them. Given that 
I have decided that the award is able to be amended on an 
interim basis, I propose to take the issue no further than this: 
it is, in my view, not appropriate to so significantly amend 
an award by means of an appendix to apply to almost all of 
the employers and employees covered by the award. If it is 
proposed that the majority of the employers and employees 
operate pursuant to the appendix, then in my view the body 
of the award should be amended to maintain its relevance, 
whilst the minority of employers' and employees' condi- 
tions should be reflected in an appendix, and the body of the 
award itself should indicate that this is the case. This is a 
matter to which the parties might give some attention 
subsequently. 

It is common ground that the proposed appendix would 
not apply to the Hon Minister for Works, which means 
particularly the Building Management Authority. It is noted 
that by Clause 3.—Scope of the award the award does not 
apply to the construction operations division of the Building 
Management Authority. However the intention is that the 
appendix will not apply to any of the operations of the 
Building Management Authority. It is appropriate to insert 
a provision in the appendix to that effect. 

A provision will be inserted to provide that where the 
provisions of the appendix conflict with provisions in the 
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award the provisions of the appendix shall prevail to the 
extent of any inconsistency. 

It is appropriate that there be a separate date of operation 
reflected in the appendix. 

STREAMS 
It is apparent from the material submitted to the 

Commission that much work has been undertaken at a 
national level in relation to the restructuring of building 
trades. I have read all of the material and given close 
attention to the work of the National Training Board as 
revealed in exhibits B, C and D. It is a matter of record that 
the implementation of structural efficiency in the building 
industry, with the agreement of all parties, by and large, has 
been initiated and progressed nationally. To my mind, and 
based on the arguments presented, there is sound logic in 
establishing common Australia-wide standards for the 
building industry. That is not to say that those standards will 
not be able to be modified or adapted to suit local or 
prevailing conditions or practices. However, I am satisfied 
that in principle the national position should be reflected. 
Those national standards recognise that employees above a 
certain classification level will be employed in either 
Structural, Fitout and Finish or Services streams. The 
applicants reflect those streams in their claim. 

The respondents state that streams are not appropriate and 
they have not been included in the Counterproposal. On the 
present information and bearing in mind the earlier 
comments regarding national standards for building trades 
employees the streams will be inserted in the appendix. The 
Commission does note the comment that the purpose of 
streams is not to create demarcations but to facilitate 
appropriate combinations of training. 

CLASSIFICATION DISPUTES 
The difference between the parties in this regard seems 

to concern whether or not a Peak Committee across 
government is to be recognised. There is common ground 
between the parties that there needs to be some form of 
consultative committee in relation to classification disputes, 
but that the size of that committee might depend upon the 
nature of work being undertaken and the department. I am 
mindful of the submission of Mr Lange that one should 
guard against establishing a bureaucratic structure. 

All three witnesses who gave evidence in these proceed- 
ings spoke of their involvement with the Peak Committee. 
From that evidence it appears to be a central co-ordinating 
body which has already discussed a large number of the 
issues involved in this matter. From that evidence it seems 
clear that it and its current operation should indeed be 
recognised. 

RATES OF PAY 
There is common ground between the parties regarding 

the rates of pay for the different classifications. One effect 
of this amendment will be to prescribe the 2.5% wage 
increase from the January 1992 State Wage Case (72 WAIG 
191). The parties have determined the correct rate for the 
trade classification. The rates for the other classifications are 
determined on a percentage relativity to that trade rate. 

TRAINING 
The applicants propose that a clause regarding training be 

inserted into the appendix consistent with the national 
position. The clause will require a commitment to training 
and skill development through a co-operative consultative 
process. It will require the establishment of a training 
programme but requires agreement regarding its implemen- 
tation. It also requires a review between the parties after 
twelve months' operation. On behalf of the respondents it 
was submitted that the proposal for a training clause is 
premature. I have not found that objection persuasive. I 
believe that training is recognised as being a most important 
part of the reclassification process and the clause proposed 
provides, in my respectful observation, sufficient emphasis 
on consultation and agreement to provide for situations 
where both parties agree that additional training is to be 
provided and for those situations where agreement is not 

able to be reached. Accordingly I will insert the clause 
proposed with one exception. 

The claim included a provision that training undertaken 
outside of normal hours will be reimbursed at the standard 
hourly rate. As was correctly pointed out that is not a 
provision within the proposed national clause. This part of 
the training provision was quite strongly opposed. In the 
absence of any submissions of substance going to this part 
of the claim it is not able to be granted. 

CLASSIFICATION STRUCTURE 
As the parties may have understood from the earlier parts 

of this decision the submissions in relation to all of the 
matters in dispute are not all that the Commission would 
have wished. However the following is able to be reasonably 
determined on the evidence and the submissions. 

Classifications below trade level. 
Following the rejection of this part of the national claim 

by the Full Bench of the Australian Commission as 
previously referred to, the applicants in these proceedings 
propose that only those employees at trade level and above 
be reclassified. Employees below trade level would merely 
retain their existing classifications. The applicants also seek 
a liberty to apply to address the issue once the national 
position becomes clear. 

The respondents however believe that classifications 
below trade level should be reclassified and propose a 
reclassification which is similar to the reclassification which 
occurred in the National Joinery and Building Trades 
Products Award 1993 (an award of the Australian Commis- 
sion, print K 6616, the decision for which is to be found at 
print K 6181). The proposal is also comparable to the 
amendments made to the Engineering Trades (Government) 
Award 1967. 

In my view it is inappropriate to leave these employees 
below trade level at their existing classifications. The 
Commission was informed that there are only sixteen 
employees below trade level from a total of three hundred 
employees who will be effected by the reclassifications. The 
Commission approaches the issue in the following manner. 
The approach of the applicants in this matter has been to 
seek to have the national position introduced into this award. 
The rejection of this part of the national position by the 
Australian Commission appears to have left the applicant in 
a quandary of its own for it really proposes that nothing be 
done for classifications below trade rate until at least the 
national position is clarified. However nothing in the 
submissions which have been put by the applicants in these 
proceedings would allow the conclusion that the reclassifi- 
cation with its attendant opportunities for improved produc- 
tivity and reclassification is not as applicable to employees 
below trade level as it is to employees at trade level and 
above. I think therefore that they should not be excluded as 
the applicants propose. That is all the more so given that 
from the point of view of the applicants, there is no clear 
understanding when the position nationally, and hence their 
own position, in relation to employees below trade level will 
become clear. Indeed the Commission was informed that the 
counterpart federal organisations of the applicants have 
sought to withdraw their claim following the April decision 
of the Full Bench. 

Because of the evidence from both the applicants and the 
respondents that these employees work closely with metal 
trades employees and because no employee is able to be 
classified at a lower rate, or alternatively to lose as a result 
of reclassification, the classifications proposed in the 
Counterproposal will be inserted. This is to be regarded as 
an interim measure only. This arrangement will not preclude 
the applicants from seeking to further vary the clause once 
the national position is known. 

Levels above trade level. 
The applicants propose that there be five classifications 

above trade level to 125% above the trade rate. The 
respondents propose only three classifications. In this regard 
it is noted that the corresponding amendments to the 
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Engineering Trades (Government) Award 1967 contain five 
classifications above trade level (to 130%) and indeed the 
McPherson report seems to envisage five classifications 
above trade level. 

Whilst I am concerned at the prospect that the introduc- 
tion of these classification levels may broaden the scope of 
work which is covered by the award I would need to be 
persuaded that the introduction of five classifications above 
trade level would in fact have that effect and the potential 
to conflict with work which has been performed by 
employees covered by other, and perhaps salaried staff, 
awards. In my view it will be consistent with the reasoning 
in this decision if the award is amended to provide for five 
classifications above trade level. The areas of concern 
addressed by this part of the Reasons for Decision should 
receive the attention of both parties and form the basis of 
further submissions, if seen by either party as appropriate, 
when the proceedings are re-listed. 

Description of skills and indicative tasks. 
The description of skills and indicative tasks set out in the 

claim will be inserted on an interim basis. The alternatives 
set out in the Counterproposal, and which in part are a 
reflection of the McPherson report, are not thereby rejected. 
It has not been possible for the Commission, on the 
information available to it in these proceedings, to decide 
all of the many different variations between the claim and 
the Counterproposal. The effect of the award amendment 
therefore is to insert the reflection of the national standards 
as an interim measure. Following the finalising of the 
McPherson report and a further opportunity for the parties 
to negotiate further amendments to the award, a final 
position will be able to be determined subsequently. In this 
regard the Commission has read the draft McPherson report 
(exhibit O) with keen interest and is appreciative of the work 
involved. The Commission understands that the report has 
been compiled following extensive negotiations with the 
employees and the employers concerned. It will therefore be 
given considerable weight. In my view it should be possible 
for the parties to tailor the interim classification structure to 
suit the operations of the Health Department whilst 
recognising the validity of the national approach to building 
trades reclassification. It is not the intention of the 
Commission by amending the award on this interim basis 
to impede the successful implementation of the reclassifica- 
tion in the health area by agreement between the parties. By 
providing for the application to be re-listed at the request of 
any party, the Commission will be able to address any issue 
which arises from the differences between the claim and the 
Counterproposal which needs to be addressed to achieve this 
end. 

Given that the award applies to other respondents as well 
as those in the Health Department, the parties will need to 
ensure that the amendments to be made following the 
finalising of the McPherson Report are not inapplicable also 
to other respondents. 

OPERATIVE DATE 
The applicants request that the date of operation be 

retrospective to the date that the first conference of the 
parties was held before the Commission. That date is the 
26th March 1993. The applicants claim that the special 
circumstances required to exist by s.39 of the Act exist 
because they allege delays caused by the employers have 
occurred. Evidence was called from Mr Dallas, a leading 
hand painter from Sir Charles Gairdner Hospital. His 
evidence went to the need for metals and building trades to 
be integrated and working as a team to achieve the increases 
in productivity. He expressed the concern of his members 
that they were being left behind in this change. 

The respondents emphatically rejected any suggestion of 
delay on their part. They pointed to the work undertaken for 
the McPherson report. It argued that one of the main reasons 
for the delay was the unwillingness of the applicants to 
proceed until there had been developments at the national 
level. This was reinforced by exhibit 2. 

I am not satisfied from these arguments that the 
respondents have been the cause of any significant delay. 

Whilst the matter has been before the Commission in 
conference on two occasions in March 1993 and May 1993, 
the applicants did not request the matter to be listed in the 
Commission until the 21st September 1993. Further, it is 
clear from the evidence that the applicants themselves have 
waited, at one time reluctantly, for the national position to 
be clarified. 

In my view whether any retrospective date of operation 
is able to be applied will also involve a number of other 
considerations. All three witnesses gave evidence of the 
progress which has been made in their metal trades area. 
Importantly, that evidence revealed the involvement of the 
building trades in that progress and the discussions 
surrounding it. It has been that lack of a suitable structure 
in the building trades area which has been the problem. The 
applicants have stated (transcript pages 68 and 79) that the 
building trades employees have been working in a restruc- 
tured manner over this period. There is clear and uncontro- 
verted evidence that both the metal trades and building 
trades are working together. Indeed, the eventual aim is to 
use cross-ski 1 ling to effectively form one unit from the two 
sections. Such a close relationship and the evidence of the 
two groups participating in the restructuring warrants, in my 
respectful view, a date of operation which recognises that. 

The Commission is also aware that since May 1991 the 
respondents to the award have, by administrative action, 
paid an overaward payment of $12.00 per week. It is 
common ground that the awarding of this 2.5% wage 
increase to the award rate of pay may, depending on the 
classification, result in an increase to the award rate of an 
amount less than $12.00. It is the common understanding of 
the parties that the $ 12.00 administrative payment is to cease 
following the order in this matter. For the above reasons, the 
Commission believes that the date of Operation should be 
21st September 1993. 

In accordance with this decision, the application will then 
be adjourned. It may be re-listed at the request of any party, 
and the Commission may also re-list it on its own motion 
if circumstances warrant. 

Minutes of the Proposed Order now issue. 
Appearances: Ms J. Harrison on behalf of the applicants. 
Mr J. Lange on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch; The Australian Builders' Labourers' Federated 

Union of Workers—Western Australian Branch; The 
Plasterers and Plaster Workers Federation of Australia 

(Industrial Union of Workers) Western Australian Branch; 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers 

Minister for Health and Others. 
No. 235(3) of 1993. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
17 January 1994. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicants 
and Mr J. Lange on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the Building Trades (Government) Award 
1968 be varied in accordance with the following 
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Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 17th day of November 
1993. 

2. That this application be adjourned and may be 
re-listed for further hearing and determination 
upon the request of any party. 

(Sgd.) A.R. BEECH, 
3.1 Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following Ap- 

pendix "C"—Hours—Department of Marine and Harbours 
insert the following: 

Appendix "D"—Award Restructuring 
2. Immediately following Appendix "C"—Hours— 

Department of Marine and Harbours insert a new appendix 
as follows: 

Appendix D. 
Award Restructuring. 

(1) Application 
(a) This appendix shall apply to all respondents 

to this award and their employees other than 
the Hon Minister for Works. 

(b) Where the provisions of this appendix con- 
flict with provisions elsewhere in the award, 
the provisions of the appendix shall apply to 
the extent of the inconsistency. 

(c) This appendix shall come into effect from the 
first pay period on or after the 17th Novem- 
ber 1993. 

(2) Objective 
(a) The parties to this award are committed to 

the outcomes envisaged by the Australian 
Industrial Relations Commission and the 
Western Australian Industrial Relations 
Commission through the operation of succes- 
sive structural efficiency principles. 

(b) The objective of the new classification 
structure is to assist in carrying out funda- 
mental reform in relation to the way employ- 
ees are engaged, receive training and are 
encouraged to form a commitment which has 
the opportunity to provide them with a career 
path. 

(c) The parties acknowledge that the purpose of 
such initiatives is to increase productivity 
and efficiency so that it can continue to make 
a substantial contribution to the prosperity of 
Western Australia and provide workers with 
more varied, fulfilling and better paid jobs. 

(d) For the new classification structure to be 
effective major initiatives are required in the 
way employees gain skills. The parties are 
committed to maintaining the integrity of 
competency based training, the award classi- 
fication definitions and nationally approved 
competency standards. In so doing the parties 
to this award reaffirm their commitment to 
maintaining the integrity of structured trade 
training. 

(3) Guidelines for Implementation 
(a) The appendix shall operate and be available 

for introduction in Western Australia for all 
streams defined. 

(b) The parties shall implement this appendix 
through consultative mechanisms appropri- 
ate to the size, structure and needs of the 
enterprise. Where possible, and by consent, 

the parties shall establish consultative com- 
mittees comprising equal numbers of em- 
ployee and employer representatives. Matters 
raised for consideration of the consultative 
mechanism shall be related to implementa- 
tion of the new classification structure, the 
facilitative provisions contained in this 
award and matters concerning training. 

(c) No employee's ordinary award rate of pay 
shall be reduced as a result of the translation 
and reclassification provided for in this 
appendix. 

(4) Translation and Transitional Assessment 
(a) Translation 

(i) Employees will transfer to the new 
classification structure in accordance 
with the following: 
(aa) All employees covered by this 

award who come under classifica- 
tions covered by paragraph (l)(a) 
of Clause 9.—Wages shall move 
across to level 4 of the new 
classification structure, prior to 
undertaking an initial reclassifica- 
tion process. 

(bb) Those employees covered under 
paragraphs (l)(b) and (l)(c) of 
Clause 9.—Wages shall move 
across to level 5 of the new 
classification structure, prior to 
undertaking an initial reclassifica- 
tion process. 

(cc) Employees currently employed 
under subparagraphs (l)(d)(i), (ii) 
and (iii) of Clause 9.—Wages shall 
move across to Level 3 of the new 
classification structure. 

(dd) Employees currently employed 
under subparagraphs (l)(d)(iv), 
(v), (vi), (vii), (viii) and (ix) of 
Clause 9.—Wages shall move 
across to Level 2 of the new 
classification structure. 

(ee) Employees currently employed 
under subparagraph (l)(d)(x) of 
Clause 9.—Wages shall move 
across to Level 1 of the new 
classification structure. 

(ff) Employees currently employed 
under subparagraph (l)(d)(xi) of 
Clause 9.—Wages shall move 
across to New Entrant Level of the 
new classification structure. 

(ii) Existing allowances related to work 
performed and/or responsibilities are to 
be reviewed as part of the classification/ 
reclassification process. Where the 
work performed and/or responsibilities 
are contemplated in the definition for 
the classification/reclassification as de- 
termined in a particular case such 
allowances are to be abolished or 
phased out as appropriate. 

(b) Initial Reclassification 
(i) Initial translation to the new structure 

for all employees covered under this 
award shall have a common operative 
date effective from the 17th day of 
November 1993. 

(ii) The process of initial reclassification 
will be agreed to by the employer and 
the relevant unions, with the documen- 
tation being based on the nationally 
determined building industry defini- 
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tions and skill levels, as endorsed by the 
National Training Board. 

(iii) A consultative committee will be estab- 
lished at workplaces, as agreed between 
the employer and the unions, in order to 
process applications for initial reclassi- 
fication and for on-going reclassifica- 
tion. An agreed initial appeal mecha- 
nism as provided for in subclause (6) 
Classification Disputes hereof will be 
available for initial reclassification. 
When reclassifying, all relevant on and 
off the job prior learning and skills 
development will be taken into consid- 
eration. 

(c) Reclassification 
In the event of a claim for reclassification 

to a higher level under the new structure on 
the ground that such employee possesses 
equivalent skill and knowledge gained 
through on-the-job experience or on any 
other ground, the following principles shall 
apply: 

(i) The parties confirm that an agreed 
disputes avoidance procedure shall be 
followed. 

(ii) (aa) Agreed competency standards 
shall be established by the parties 
in conjunction with the relevant 
National and State Training Au- 
thorities for all levels in the new 
classification structure before any 
claims for reclassification are proc- 
essed. 

(bb) However, if at individual enter- 
prises the relevant union or unions 
and the employer agree, a set of 
interim reclassification guidelines 
may be adopted. In the event of 
such guidelines being adopted, 
they will be used for reclassifica- 
tion purposes only and shall be 
superseded by national compe- 
tency standards when they are 
available. 

(cc) An agreed accreditation authority 
may test the validity of an em- 
ployee's claim for reclassification. 

(dd) Reclassification to any higher level 
shall be contingent upon such 
additional work being available 
and required to be performed by 
the employer. 

(5) Engagement and Reclassification 
(a) Workers from level 2 to level 9 inclusive 

shall be employed in either the Structural, 
Fitout and Finish or Services streams. 

(i) The purpose of streams is not to create 
demarcations but to facilitate appropri- 
ate combinations of training. 

(ii) Employees shall work across streams 
provided that the appropriate training, 
where required, has been provided. 

(b) The employer shall tell each employee upon 
engagement the field of work for which 
he/she has been engaged. Subsequent to 
engagement an employer and an employee 
may agree that the employee shall be 
engaged in another field of work. Where 
there is a dispute over the proper classifica- 
tion of an employee, the dispute shall be 
referred to the relevant consultative commit- 
tee. 

(6) Classification Disputes 
(a) It is recognised that from time to time 

disputes may arise as to the proper classifica- 
tion of an employee. In the event that a 
dispute as to the proper classification or 
reclassification of an employee does arise the 
dispute settlement procedure as agreed by the 
relevant Peak Committee will be imple- 
mented. 

(b) In determining the appropriate classification 
of an employee, full regard will be paid to: 

(i) The nature and skill requirements of the 
position to be filled. 

(ii) The skill level and certification of the 
employee. 

(iii) The experience and qualifications of the 
employee in: 
(aa) relevant indicative tasks nomi- 

nated in this appendix; and/or 
(bb) fields of work against which an 

employee is accredited. 
(7) Rates of Pay 

Employees shall be paid the following rates of 
pay in accordance with the level to which they are 
classified. 

(a) Wage Rates 
Level Percentage Rate $ 

Relativity 
to Level 4 

New 
Entrant 78 335.10 

1 82 352.30 
2 87 375.50 
3 92 397.00 
4 100 429.60 
5 105 451.10 
6 110 472.60 
7 115 494.00 
8 120 515.50 
9 125 537.00 

(b) (i) In addition to the rates contained in 
paragraph (a) of this subclause, employ- 
ees designated in classification levels to 
7 inclusive shall receive an all purpose 
industry allowance of $10.30. 

(ii) This allowance shall be paid in two 
instalments as follows: 
(aa) $5.20 of the allowance shall be 

paid after the first twelve months 
of government service; and 

(bb) the remaining $5.10 shall be paid 
on 24 months of government serv- 
ice. 

(8) Training 
The parties to this award recognise that in order 

to increase productivity and efficiency a greater 
commitment to training and skill development is 
required. 

(a) The parties to this award recognise that in 
order to increase the efficiency and produc- 
tivity of the public sector and to ensure 
mobility within the industp' generally, a 
greater commitment to training and skill 
development is required. Accordingly, the 
parties commit themselves to: 

(i) Developing a more highly skilled and 
flexible workforce. 
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(ii) Providing employees with career oppor- 
tunities through appropriate training to 
acquire additional skills. 

(iii) Removing barriers to the utilisation of 
skills acquired. 

(b) Following proper consultation in accordance 
with subclause (3) hereof or through the 
establishment of a training committee, the 
employer shall develop a training programme 
consistent with: 

(i) The current and future skill needs of the 
enterprise. 

(ii) The size, structure and nature of the 
operations of the enterprise. 

(iii) The need to develop vocational skills 
relevant to the enterprise and the build- 
ing and construction industry through 
courses conducted by accredited educa- 
tional institutions and providers. 

(c) Where it is agreed that a training committee 
be established, such training committee shall 
be constituted by equal numbers of employer 
and employee representatives and have a 
charter which clearly states its role and 
responsibilities. For example: 

(i) Formulation of a training programme 
and availability of training courses and 
career opportunities to employees. 

(ii) Dissemination of information on the 
training programme and availability of 
training courses and career opportuni- 
ties to employees. 

(iii) Recommendation of individual employ- 
ees for training and reclassification. 

(iv) Monitoring and advising management 
and employees regarding the ongoing 
effectiveness of the training. 

(d) (i) Where as a result of consultation in 
accordance with subclause (3) hereof or 
through a training committee and with 
the employee concerned, it is agreed 
that additional training in accordance 
with the programme developed pursuant 
to paragraph (b) hereof should be under- 
taken by an employee, such training 
may be either on or off the job. Provided 
that if the training is undertaken during 
ordinary working hours, the employee 
concerned shall not suffer any loss of 
pay. The employer shall not unreasona- 
bly withhold such paid training leave. 

(ii) Any costs associated with enrolment 
and the purchase of prescribed text 
books, excluding those which are avail- 
able in the employer's technical library, 
incurred in connection with the under- 
taking of training shall be reimbursed by 
the employer upon production of evi- 
dence of such expenditure. Provided 
that reimbursement shall be on an 
annual basis, subject to the presentation 
of reports of satisfactory progress. 

(iii) Travel costs incurred by an employee 
undertaking training in accordance with 
this subclause, which exceed those 
normally incurred in travelling to and 
from work, shall be reimbursed by the 
employer. 

(e) All issues of paid training leave, including 
quantum and training consultative commit- 
tees, shall be reviewed between the parties 
after twelve months' operation. The unions 
reserve the right to press for the mandatory 

prescription of a minimum number of train- 
ing hours per annum, without loss of pay, for 
an employee undertaking training to meet the 
needs of an individual enterprise and the 
building industry. 

(9) Classification Stracture 
(a) General 

(i) Existing employees who are to be 
transferred into the new classification 
structure shall do so in accordance with 
the terms of subclause (4) hereof. 

(ii) Each classification level builds upon the 
previous level so that the value of an 
employee to the industry and his/her 
employer increases as the employee 
progresses through the structure. Skills 
are built up in a sequential manner 
through job learned skills and structured 
training and the new industry training 
framework endorsed by the NBCITC 
reflects this. 

(b) Building and Maintenance Worker—New 
Entrant Level 

(i) B.M.W.—New entrant is an employee 
who has not undertaken any industry 
accredited training but who may be 
undertaking the industry induction 
course approved by the NBCITC cover- 
ing the following matters: 
(aa) Background to the industry. 
(bb) General work orientation. 
(cc) Employer/Employee responsibili- 

ties. 
(dd) Workplace health and safety. 
(ee) Effective communications. 
(ff) Introduction to tools and equip- 

ment. 
(gg) Manual handling. 
(hh) Basic levelling. 
(ii) Introduction to plan reading, 
(jj) Site organisation. 

(ii) An employee at this level performs 
proceduralised tasks under direct super- 
vision in a safe manner and in co- 
operation with other employees to the 
level of his/her training. 

(iii) Subject to the employee having the 
appropriate training, the following are 
indicative tasks which the employee at 
this level may perform: 
(aa) Waste management. 
(bb) Performing basic construction du- 

ties. 
(cc) Exercising some judgement. 
(dd) On a daily basis, learning skills at 

the workface under appropriate 
supervision. 

(ee) Manually transporting materials. 
(ff) Directly assisting more experi- 

enced employees. 
(c) Building and Maintenance Worker—Level 1 

B.M.W. Level 1 is an employee who has 
successfully completed an accredited induc- 
tion course of one module and has three 
months' continuous service in the industry. 
An employee who has met this requirement 
will qualify for a Construction Industry Skills 
Certificate Level 1. 
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An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Workers under routine supervision ei- 
ther autonomously or in a team environ- 
ment. 

(ii) Has an established work orientation. 
(iii) Is responsible for the quality of his/her 

own work subject to supervision. 
(iv) Works in a safe manner being aware of 

the effects his/her work may have on 
others regarding occupational health 
and safety. 

(v) Solves rudimentary problems within 
his/her area of work. 

(vi) Assists more experienced workers in a 
number of functions. 

(vii) Has a basic understanding of the con- 
struction process. 

(viii) Interacts harmoniously with employees 
of other companies on site. 

(ix) Anticipates and adapts to a constantly 
changing work environment. 

Subject to the employee having the appro- 
priate training, the following are indicative of 
the tasks which the employee at this level 
may perform: 
(aa) General construction work including 

jackhammering. 
(bb) Concrete cutting, pouring concrete, car- 

rying materials. 
(cc) Operating a dump cart. 
(dd) Assisting a trades person. 
(ee) Stripping concrete form work. 
(ff) Using small power tools. 

(d) Construction Building and Maintenance 
Worker Level 2 

An employee at this level will be engaged 
in one of the three streams as defined: 

• structures 
• fitout and finish 
• services. 
An employee to be classified at this level 

will have fulfilled one of the criteria outlined 
in level 1 as well as having successfully 
completed either of the following which 
leads to the employee obtaining a Construc- 
tion Industry Skills Certificate Level 2. 

Will have successfully completed a struc- 
tured training programme in an accredited 
advanced stream skills course (consisting of 
six modules) which will include stream 
specialisation established in accordance with 
standards set by the NBCITC; 

or 
Will have gained equivalent skills and 

successfully completed a competency test 
approved by the NBCITC covering the same 
material included in the course referred to 
above and have a minimum of fifteen 
months' service in the industry. 

An employee at this level is engaged to 
exercise the depth and scope of skills 
indicated below: 

(i) Is responsible for the quality of his/her 
own work. 

(ii) Is a competent operative who works 
individually or as part of a team. 

(iii) Understands and applies occupational 
health and safety requirements so as not 
to injure themselves or create hazards 
for other workers. 

(iv) Exercises discretion within his/her level 
of skill and training. 

(v) Works from detailed instructions and 
procedures in written, spoken or dia- 
grammatic form. 

(vi) Applies a range of general construction 
skills. 

(vii) Has a general understanding of the 
construction process in his/her stream. 

(viii) Can use equipment and machinery to 
his/her level of training. 

(ix) Operates under general supervision. 
(x) Able to identify basic faults in materials 

and equipment. 
(xi) Is able to interact harmoniously with 

employees of other companies on site. 
(xii) Is able to anticipate and adapt to a 

constantly changing work environment. 
Subject to the employee having the appro- 

priate training where required, the following 
are indicative tasks which the employee at 
this level may perform: 
(aa) Scaffolding. 
(bb) Steelfixing. 
(cc) Concrete placing. 
(dd) Hoist Driving. 
(ee) Concrete batch planting operating. 
(ff) Spotting for earth machines. 

(gg) Storeperson duties. 
(hh) Additional duties which the employee 

will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(e) Building and Maintenance Worker—Level 3 
An employee at this level will be engaged 

in one of the three streams as defined: 
• structures 
• fitout and finish 
• services. 
An employee to be classified at this level 

will have fulfilled one of the criteria outlined 
in level 1 and one of the criteria outlined in 
level 2 as well as having successfully 
completed either of the following which 
leads to the employee obtaining a Construc- 
tion Industry Skills Certificate Level 3. 

Will have undertaken a structured training 
programme in an accredited advanced stream 
skills course (consisting of eight modules) 
which will include areas of specialisation 
which are established in accordance with 
standards set by the NBCITC; 

or 
Will have gained equivalent skills and 

successfully completed a competency test 
approved by the NBCITC covering the same 
material included in the course referred to 
above and have a completed 27 months' 
experience in the industry. 

An employee at this level is engaged to 
exercise the depth and scope of skills to the 
level of his/her training indicated below: 

(i) Works from complex instructions and 
procedures. 
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(ii) Applies quality control techniques to 
his/her own work. 

(iii) Assists with the provision of on-the-job 
training to a limited degree. 

(iv) Has a detailed knowledge of the con- 
struction process in his/her stream and 
a basic level of understanding of proc- 
esses in other streams. 

(v) Measures accurately for his/her areas of 
operation. 

(vi) Utilises appropriate work techniques 
and operates machinery and equipment 
required at this level. 

(vii) Has the capacity for self directed appli- 
cation and can plan a range of consecu- 
tive functions. 

(viii) Exercises significant discretion in his/ 
her work area. 

(ix) Assists to co-ordinate work in a team 
environment or works individually 
under routine supervision. 

(x) Implements basic fault finding skills 
and is able to solve problems at his/her 
level of operation. 

(xi) Can operate in a range of intermediate 
specialist skills and/or work across a 
broader range of functions in an entire 
steam or streams. 

(xii) Interacts harmoniously with employees 
of other companies on site. 

(xiii) Anticipates and plans for constant 
changes to the work environment. 

Subject to the employee having the appro- 
priate training where required, the following 
are indicative tasks which the employee at 
this level may perform: 
(aa) Bitumen spraying. 
(bb) Concrete finishing by use of powered 

equipment. 
(cc) Operating trench digging equipment. 
(dd) Operating air compressors. 
(ee) Using winches. 
(ff) Additional duties which the employee 

will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(f) Building and Maintenance Worker Level 4 
(100%) 

An employee at this level will be em- 
ployed in one of the three streams as defined: 

• structures 
» fitout and finish 
• services. 
An employee to be classified at this level 

will have fulfilled one of the criteria outlined 
in level 1, one of the criteria outlined in level 
2 and one of the criteria outlined in level 3 
as well as having successfully completed the 
following, leading to the employee obtaining 
a Construction Industry Skills Certificate 
Level 4. 

Will have successfully completed a struc- 
tured training programme in a group of nine 
modules of specialisation of which six must 
be related to the stream for which the 
employee is engaged. The modules will be to 
standards established and endorsed by the 
NBCITC; 

Will have a recognised trade certificate, or 
its equivalent; 

Will have gained equivalent skills and 
completed a competency test approved by the 
NBCITC covering the same material in the 
course referred to above including the appro- 
priate areas of specialisation. 

An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises good interpersonal and com- 
munication skills. 

(ii) Exercises discretion within his/her level 
of training. 

(iii) Operates under routine supervision ei- 
ther individually or in a team environ- 
ment. 

(iv) Is capable of detailed measurement 
techniques. 

(v) Applies quality control techniques to 
his/her own work. 

(vi) Reads, interprets and applies plans, 
sketches and diagrams. 

(vii) Performs tasks safely and identifies 
hazards within his/her sphere of work. 

(viii) Performs from his/her own initiative 
and is able to control his/her own work 
schedule. 

(ix) Provides informal on-the-job guidance 
to other employees to a limited degree. 

(x) Has an understanding of the construc- 
tion process in his/her stream. 

(xi) Interacts with and assists employees of 
other companies on site. 

(xii) Anticipates and plans for constant 
changes to the work environment. 

Subject to the employee having the appro- 
priate training where required, the following 
are indicative tasks which the employee at 
this level may perform: 
(aa) Activities generally associated with 

tasks carried out by an employee who 
has completed an apprenticeship or 
accredited trade recognition certificate. 

(bb) Specialised materials handling. 
(cc) Crushing plant operation. 
(dd) Paving. 
(ee) Additional duties which the employee 

will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(g) Building and Maintenance Worker Level 5 
(105%) 

An employee at this level will be em- 
ployed in one of the three streams as defined: 

• structures 
• fitout and finish 
• services. 

An employee to be classified at this level 
will have completed an additional three 
modules of specialisation within the stream 
for which he/she has been employed or have 
gained equivalent skills and completed a 
competency test approved by the NBCITC. 
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An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises skills attained through the 
completion of nationally accredited 
training prescribed for this classifica- 
tion. 

(ii) Exercises discretion within the level of 
his/her training. 

(iii) Performs discretion tasks within the 
level of his/her training. 

(iv) Works under general supervision either 
individually or in a team environment. 

(v) Provides guidance, assistance and on- 
the-job training as part of a work team. 

(vi) Has a sound understanding of the 
construction process involved in his/her 
stream 

(vii) Has a knowledge of occupational health 
and safety requirements appropriate to 
his/her level of training. 

(viii) Reads, interprets and applies informa- 
tion from plans. 

Subject to the employees having the 
appropriate training where required, the 
following are indicative tasks which the 
employee at this level may perform: 
(aa) Duties normally associated with the 

functions of the special class tradesmen. 
(bb) Letter cutting. 
(cc) Operates large drilling machines. 
(dd) Operates complex plant. 
(ee) Additional duties which the employee 

will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(h) Building and Maintenance Worker Level 6 
(110%) 

An employee at this level will be em- 
ployed in one of the three streams as defined: 

• structures 
• fitout and finish 
• services. 
An employee to be classified at this level 

will have completed an additional three 
modules of specialisation within the stream 
for which he/she has been employed or have 
gained equivalent skills and completed a 
competency test approved by the NBCITC. 

An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises skills attained through the 
completion of nationally accredited 
training prescribed for this classifica- 
tion. 

(ii) Exercises discretion within the level of 
his/her training. 

(iii) Provides guidance as part of a work 
team. 

(iv) Assists in the provision of structured 
training in conjunction with supervisors 
and trainers. 

(v) Understands and implements quality 
control techniques. 

(vi) Works under limited supervision either 
individually or in a team environment. 

(vii) Reads, interprets and applies informa- 
tion from plans. 

(viii) Solves technical problems within his/ 
her sphere of work. 

Subject to the employee having the appro- 
priate training where required the following 
are indicative tasks which the employee at 
this level may perform. 
(aa) Supervises maintenance of equipment, 
(bb) Identifies and prepares information re- 

lating to variations. 
(cc) Carving. 
(dd) Operates large and complex plant, 
(ee) Schedule and plan work activity, 
(ff) Has detailed knowledge of Australian 

Standards applying to his/her sphere of 
work. 

(gg) Recognises hazards associated with his/ 
her sphere of work. 

(hh) Additional duties which the employee 
will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(i) Building and Maintenance Worker Level 7 
(115%) 

An employee to be classified at this level 
will have completed an additional three 
modules of specialisation within the stream 
for which he/she has been employed or have 
gained equivalent skills and completed a 
competency test approved by the NBCITC. 

An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises skills attained through the 
completion of nationally accredited 
training prescribed for this classifica- 
tion. 

(ii) Provides guidance as part of a work 
team. 

(iii) Understands and is able to implement 
quality control techniques. 

(iv) Works under limited supervision either 
individually or in a team environment. 

(v) Assists in the planning and/or guiding 
of the work, quality and safety of others. 

(vi) Researches, evaluates and implements 
solutions to problems within his/her 
own sphere of work. 

(vii) Reads, interprets and applies informa- 
tion from plans. 

Subject to the employee having the appro- 
priate training where required the following 
are indicative tasks which the employee may 
perform: 
(aa) Prepares and delivers instructions to 

team members. 
(bb) Plans and schedules work. 
(cc) Orders equipment within defined requi- 

sition limits. 
(dd) Additional duties which the employee 

will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(j) Building and Maintenance Worker Level 8 
(120%) 

An employee to be classified at this level 
will have completed an additional 1.5 mod- 
ules of specialisation within the stream for 
which he/she has been employed or have 
gained equivalent skills and completed a 
competency test approved by the NBCITC. 
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An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises skills attained through the 
completion of nationally accredited 
training prescribed for this classifica- 
tion. 

(ii) Exercises discretion within his/her level 
of training. 

(iii) Provides guidance as part of a work 
team. 

(iv) Understands and implements quality 
control techniques. 

(v) Works under limited supervision either 
individually or in a team environment. 

(vi) Reads, interprets and applies informa- 
tion from plans. 

Subject to the employee having the appro- 
priate training where required the following 
are indicative tasks which the employee may 
perform: 
(aa) Diagnoses and solves technical or or- 

ganisational problems. 
(bb) Researches, prepares and presents com- 

plex reports. 
(cc) Participates in the development of qual- 

ity control and occupational health and 
safety programmes. 

(dd) Participates in the implementation of 
relevant training. 

(ee) Possesses effective written and verbal 
communication skills of a level suffi- 
cient to communicate detailed informa- 
tion and produce reports. 

(ff) Additional duties which the employee 
will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(k) Building and Maintenance Worker Level 9 
(125%) 

An employee to be classified at this level 
will have completed an additional 1.5 mod- 
ules of specialisation within the stream for 
which he/she has been employed or have 
gained equivalent skills and completed a 
competency test approved by the NBCITC. 

An employee at this level is engaged to 
exercise the depth and scope of skills, to the 
level of his/her training indicated below: 

(i) Exercises skills attained through the 
completion of nationally accredited 
training prescribed for this classifica- 
tion. 

(ii) Provides guidance and assistance as part 
of a work team. 

(iii) Prepares reports of a technical nature on 
specific work issues. 

(iv) Implements quality control techniques 
to a higher level than BMW8. 

(v) Reads, interprets and applies informa- 
tion from plans. 

Subject to the employee having the appro- 
priate training where required the following 
are indicative tasks which the employee may 
perform: 
(aa) Exercises skills attained through the 

completion of nationally accredited 
training prescribed for this level. 

(bb) Uses information from plans to diag- 
nose and solve problems related to 
his/her sphere of work. 

(cc) Identifies any deviations from plans and 
sketches. 

(dd) Identifies and documents variations to 
original plans to the extent required to 
make cost comparisons. 

(ee) Schedules and plans work for a team 
and provides brief reports on the pro- 
gress and quality of work. 

(ff) Assists in designing training program- 
mes for implementation. 

(gg) Applies high level quality control tech- 
niques. 

(hh) Possesses high level interpersonal and 
communication skills. 

(ii) Additional duties which the employee 
will be skilled to carry out as a result of 
undergoing broadly based structured 
training or acquiring on-the-job skills. 

(10) Definitions 
(a) "NBCITC" means the National Building 

and Construction Industry Training Council. 
The NBCITC shall be the recognised 

authority (for the purposes of this appendix) 
responsible for developing competency stan- 
dards for consideration and endorsement by 
the National Training Board and the provi- 
sion of advice and assistance to State and 
Tbrritory training authorities in respect of 
matters relating to training in the industry 
and callings covered by this award, including 
but not limited to: 

• competency standards 
• curriculum development 
• training courses 
• articulation and accreditation require- 

ments both on and off the job 
• on-the-job training guidelines 
• assessment and certification arrange- 

ments. 
In relation to the development of standards 

for this award the NBCITC may consult with 
other bodies or committees of a like nature 
to ensure that consistent standards are main- 
tained across industries. The NBCITC shall 
designate those fields of work that constitute 
the streams contained herein. 

(b) "Streams" or "Skill Streams" means a 
broad grouping of skills related to a particular 
phase or aspect of production. 

(c) "Fields of Work" means a defined grouping 
of logically related skills based on an 
efficient organisation of work. The principle 
purpose of fields of work is to facilitate the 
development of training modules specifically 
tailored to encourage full practical utilisation 
of skills. 

(d) "Structures Stream" includes all fields of 
work principally concerned with the erection 
of new structures of buildings (including 
demolition and pre-construction) up until, 
but not including, the fitout and finishing 
stage of construction and does not extend 
beyond the scope of this award. 

(e) "Fitout/Finishing Stream" includes all 
fields of work principally concerned with 
fitout and finishing activities relating to 
newly constructed or existing buildings or 
structures, and does not extend beyond the 
scope of this award. 

(f) "Services Stream" includes all related skills 
involved in the provision of services to newly 
constructed or existing buildings or struc- 



tures, and does not extend beyond the scope 
of this award. 

(g) "Industry Accredited Course" or "Nation- 
ally Accredited Course" is a course which 
has been constructed to reflect a group of 
standards which the NBCITC has endorsed 
as being appropriate combinations of skills 
to be available to the industry. 

(h) "Module". One module equates to 40 
nominal training hours. 

(i) "Supervision". This application recognises 
a hierarchy of levels of supervision which are 
as follows: 

(i) "Direct Supervision" applies to a per- 
son who: 
(aa) receives detailed instructions on 

the tasks to be performed and is 
subject to progress checks as to 
those tasks; and 

(bb) has his/her tasks reviewed on com- 
pletion. 

(ii) "Routine Supervision" applies to a 
person who: 
(aa) receives instructions on the task to 

be performed as to unusual or 
difficult features of those tasks; or 
when new procedures are involved 
receives instructions as to the 
method of approach; and 

(bb) is normally subject to progress 
checks, however such checks are 
usually confined to unusual or 
difficult aspects of the tasks as- 
signed; and 

(cc) has his/her assigned tasks reviewed 
on completion; and 

(dd) has the technical knowledge to 
enable him/her to perform his/her 
task usually without specific in- 
structions. 

(iii) "General Supervision" applies to a 
person who: 
(aa) receives general instructions, usu- 

ally covering only the broader 
technical aspects of the work; and 

(bb) may be subject to progress checks 
but such checks are usually con- 
fined to ensuring that, in broad 
terms, satisfactory progress is 
being made; and 

(cc) has his/her assignments reviewed 
on completion; and 

(dd) although technically competent 
and well experienced there may be 
occasions on which the person will 
receive more detailed instructions. 

(iv) "Limited Supervision" applies to a 
person who: 
(aa) receives only limited instructions 

normally confined to a clear state- 
ment of objectives; and 

(bb) has his/her work usually measured 
in terms of the achievement of 
stated objectives; and 

(cc) is fully competent and very experi- 
enced in a technical sense and 
requires little guidance in the per- 
formance of work. 

CHILD CARE (LADY GOWRIE CHILD CENTRE) 

No. A 3 of 1984. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers' Union, Miscellaneous Workers Division, Western 
Australian (Formerly The Federated Miscellaneous 

Workers' Union, of Australia, Western Australian Branch) 
and 

Lady Cowrie Child Centre (WA) Inc. 
No. 1528 A and C of 1990. 

Child Care (Lady Gowrie Child Centre) Award 
No. A 3 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
16 December 1993. 

Reasons for Decision. 
CHIEF COMMISSIONER: This application seeks to imple- 
ment in the Child Care (Lady Gowrie Child Centre) Award, 
No. A 3 of 1984 adjustments to salary rates that have flowed 
to awards in the child care industry generally under the 
Minimum Rates Adjustment exercise pursuant to the State 
Wage Decision of June 1992. ([1992] 72 WAIG 191) (73 
WAIG 101 and 73 WAIG 1807). However, there are several 
features of classifications under this award which are 
different from the general structure of other child care 
awards. To appreciate these it is important to recognise four 
major programmes undertaken at the Lady Gowrie Child 
Centre. The Centre is licenced to operate a child care facility 
for seventy (70) children. In addition to this it maintains a 
Neighbourhood Centre providing activities and family 
support within the Karawara area with playgroups, language 
classes and attendances by community health nurses. A pilot 
scheme is being developed to provide emergency care for 
sick children of working parents to operate within the scope 
of the Family Day Care Scheme. In addition to these 
services the Lady Gowrie Child Centre maintains a 
Resource and Development Support Section which designs 
and conducts training programmes at the Lady Gowrie 
Centre and other child care facilities throughout the State. 

The particular requirements arising from the scope of 
these activities are reflected in the need for three and four 
year qualified personal to provide early childhood education 
and training at the Centre and for experienced unqualified 
child care givers to undertake additional responsibilities in 
designing and implementing children's programmes. Classi- 
fication relativities for Early Childhood Educators have 
been taken from those established for Pre School Teachers 
within the industry ([1993] 73 WAIG 1807 at 1809). 
Relativities for the fifth and sixth steps within the Child Care 
Giver (Unqualified) structure have by agreement, been 
aligned with 80.5 per cent and 82.6 per cent respectively of 
the Key Minimum Classification point of Qualified Child 
Care Giver ([1993] 73 WAIG 1807 at 1808). 

The implementation of the Minimum Rates Adjustment 
in the child care industry has been the subject of Special 
Case consideration (op cit). The same procedure was 
followed in this application to facilitate payments in 
accordance with the schedule agreed to by the parties in lieu 
of separate applications for each instalment. In the course 
of previous proceedings in this industry I noted the 
requirements of budget preparation well in advance of the 
calendar year in which child care fees were to be struck and 
the level of assistance that would be forthcoming by way of 
fee relief and government funding. There I stated: 

"The circumstances of this industry are quite 
unique. The requirements to attract Commonwealth 
financial assistance, the level of child care fees to be 
charged by centres and the extent to which families can 
anticipate the level of financial commitment necessary 
to maintain access to child care services are to a 
significant extent dependent upon child care centres 
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being able to identify their wage costs well in 
advanced. I am satisfied that families may face 
hardship if budgetary considerations cannot take these 
costs into account to the fullest extent possible. I am 
persuaded as a matter of public interest that the 
proposal put forward by the parties should be accepted. 

The schedules which reflect the programme for 
phasing-in the Minimum Rates Adjustments will be 
included in the awards." 

The position is no different at the Lady Cowrie Child 
Centre. The payments under the Minimum Rates Adjust- 
ment set out in the schedule to the award amendments are 
to be implemented pursuant to Special Case recognition. 

The transcript of these proceedings record matters which 
along with those still to be addressed in the Child Care 
industry generally, remain outstanding. In summary these 
concern the fmalisation of relativities for the classification 
of Assistant Co-ordinator, the appropriate classification 
structure for administrative support staff, the rate/allowance 
for the Programme Co-ordinator (Brownlie Tbwers), finali- 
sation of the Co-ordinator classification and junior rates. 

The following schedule gives effect to the Minimum 
Rates Adjustment exercise and the recognition that has been 
given to the particular requirements of the industry for 
implementation. 

Appearances: Ms S. Mayman appeared on behalf of the 
Applicant Union. 

Ms B. O'Byrne and with her Ms M. Psaltis-Saratsis 
appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers Division, Western 

Australian (Formerly The Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch) 

and 
Lady Cowrie Child Centre (WA) Inc. 

No. 1528 of 1990. 

Child Care (Lady Cowrie Child Centre) Award. 

CHIEF COMMISSIONER W.S. COLEMAN. 
19 January 1994. 

Order. 
HAVING heard Ms S. Mayman with Ms R. Ho on behalf 
of the Applicant and Ms B. O'Byrne and Ms Psaltis-Saratsis 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Child Care (Lady Cowrie Child Centre) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 10th day of May, 1993. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

(a) Delete 2k. State Wage Principles—June 1991 
from this clause. 

(b) Immediately following Clause 23.—Wages of this 
clause insert the following: 

23A Process of Transition for Co-ordinator 

74 W.A.I.G. 

(c) Immediately following Clause 25.—Award Mod- 
ernisation and Enterprise Consultation insert the 
following: 
26. Classification Definition and Skill Descrip- 

tors 
27. Liberty to Apply 

2. Clause 2k.—State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 23.—Wages: Delete this clause and insert the 
following in lieu thereof: 

23.—Wages. 
The minimum weekly rate of wage payable to 

persons employed pursuant to this award shall be: 
Column Column Column Column A B C D 

$ $ $ $ 
(Per (Per (Per (Per 

Week) Week) Week) Week) 
(1) (a) Child Care Support 364.60 364.60 364.60 364.60 

Employee—-Grade 
One—Cleaner 
Child Care Support 364.60 371.30 371.30 371.30 
Employee—Grade 
One—Kitchen Hand 
Child Care Support Step I 364.50 375.50 375.50 375.50 
Employee—Grade Step H 364.50 375.50 383.80 383.80 
Two 
Child Care/Trades 386.% 396.90 406.90 417.20 Employee 410.20 417.20 417.20 417.20 
Child Care Step I 364% 364.60 364.60 364.60 Giver Step If 374.00 374.00 374.00 374.00 

Step 111 375.40 383.50 383.50 383.50 
Step IV 377.70 385.30 393.00 393.00 
Step V 403.00 403.00 403.00 403.10 
Step VI 414.00 414.00 414.00 414.00 

Qualified Child Step IA 415.00 427.50 440.00 440.00 
Care Giver Step IB 434% 446.20 458% 458.00 

Step II 453.50 463.00 472.40 472.40 
Step III 471% 479.30 486.60 486.60 
Step IV 481.70 491.40 501.10 501.10 

Assistant Step I 435.50 
Co-Ordinator Step II 471.40 
Grade Ore Step HI 486% Step IV 511.10 

Step V 519.70 
Assistant Step I 438% Co-Ordinator Step II 473.75 
Grade Two Step HI 4%% 

Step IV 509.10 
Step V 521.10 

Assistant Step I 440.50 
Co-Ordinator Step H 478.10 
Grade Three Step HI 492.45 

Step IV 507.60 
Step V 531.10 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn A of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1993. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1993. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th May, 1994. 

(e) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn D of this clause shall be operative from 
the beginning of the first pay period on or 
after 10th November, 1994. 

(2) (a) Except as otherwise provided for in this 
subclause and subclause (3) of this clause, 
progression from step to step for Child Care 
Support Employees Grade One and Two, 
Child Care Giver, Qualified Child Care 
Giver, Assistant Co-ordinator Grades One, 
Two and Three, and Early Childhood Educa- 
tor will be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(b) An employee employed as a Child Care 
Giver on completion of an introductory child 
care course shall immediately progress by 
one additional step beyond that previously 
determined in accordance with paragraph (a) 
of this subclause. Additional steps shall be 
determined in accordance with paragraph (a) 
of this subclause. 

(c) An employee who has not attained the age of 
20 years shall be paid a percentage of the rate 
applicable to an adult employee performing 
the same work, taking into account the 
provisions for progression specified in this 
clause and taking into account any relevant 
qualifications. The percentages of the adult 
rate shall be: 

% of adult rate 
At or under 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
Thereafter the adult rate 

(d) An employee at Step 1A Qualified Child Care 
Giver shall be a 2 year trained person as per 
Clause 26.—Classification and Skill De- 
scriptors of this award, with no previous 
experience in the industry. At the completion 
of 12 months satisfactory performance that 
person shall be paid the Step 11 rate. 

(e) An employee in their first year of employ- 
ment shall be paid at Step IB Qualified Child 
Care Giver in accordance with Clause 23.— 
Wages of this award and shall be: 

(i) a person with a 2 year qualification as 
per Clause 26.—Classification and Skill 
Descriptors of this award, and previous 
experience in the industry; or 

(ii) a 3 or 4 year qualification as per Clause 
26.—Classification and Skill Descrip- 
tors of this award, with no previous 
experience in the industry. 

(0 An employee in their first year of employ- 
ment as a Qualified Child Care Giver shall 
be paid at Step II Qualified Child Care Giver 
in accordance with Clause 23.—Wages of 
this award and shall be: 

(i) a person with a 3 or 4 year qualification; 
and 

(ii) previous experience in the industry. 
(g) A person who is appointed Assistant Co- 

ordinator Grades One, Two or Three will be 
appointed in accordance with the definition 
outlined in Clause 26.—Classification Defi- 
nitions and Skill Descriptors subclause (5) of 
this award, provided that an employer may 
appoint an Assistant Co-ordinator, to a higher 
grade according to their level of qualifica- 
tion. 

(h) Where an employee is appointed to act as the 
Co-ordinator of a Centre for more than four 
days, that person shall be paid for the whole 
of that period as Co-ordinator according to 
their level of qualification. 

(3) Early Childhood Educators: 
The minimum annual rates of salary payable to 

Early Childhood Educators engaged in the under- 
mentioned steps shall be: 

(a) Salary Level $ (per annum) $ (per week) 
Step I 24,600 471.60 
Step II 26,138 501.10 
Step III 27,573 528.60 
Step IV 28,803 552.10 
Step V 30,033 575.70 
Step VI 31,570 605.20 

Salary Level $ (per annum) $ (per week) 
Step VII 33,261 637.60 
Step VIII 34,645 664.10 
Step IX 35,875 687.70 
Step X 37,413 717.20 
Step XI 38,950 746.60 

(b) Three year trained educator holding a Di- 
ploma of Teaching, or equivalent, or an 
educator holding a University Degree (other 
than a Bachelor of Education): 

Enter Step I 
Exit Step VII 

(c) Early Childhood Educator holding: 
(i) University degree and Diploma of Edu- 

cation; or 
(ii) University degree and Tbacher's Certif- 

icate; or 
(iii) Bachelor of Education degree 

Enter Step III 
Exit Step XI 

(d) Early Childhood Educator holding the quali- 
fications outlined in paragraph (c) of this 
subclause above plus a second degree or 
higher degree such as a graduate diploma or 
a degree at honours level: 

Enter Step IV 
Exit Step XI 

(e) A casual Early Childhood Educator shall be 
paid the appropriate salary for an Early 
Childhood Educator plus a salary loading of 
27%. 

(0 Early Childhood Educators transferring be- 
tween employers or changing employment 
shall retain their position on the incremental 
scale and continue to progress through the 
scale by annual increment. 

(g) On ceasing employment with an employer 
the employee shall be given written notice of 
his or her incremental increase date to be 
passed on to the next employer. 

(h) To transfer Early Childhood Educators from 
the rates applying prior to 10 May, 1993 to 
the new structure and rates applying after the 
beginning of the first pay period on or after 
10 May, 1993 the following process shall 
occur: 

(i) Those weekly rates applicable immedi- 
ately prior to the beginning of the first 
pay period on or after 10 May, 1993 will 
be increased to the next highest rate of 
pay on the new structure as contained in 
subclause (3)(a) of this clause. 

(ii) Where the increase resulting from trans- 
fer is less than $15.00 per week that 
increase will be paid operative from the 
beginning of the first pay period on or 
after 10 May, 1993. 

(iii) Where the increase is between $15.00 
per week and $30.00 per week the 
amount will be split into two equal 
parts, the first increase operative from 
the beginning of the 1st pay period on 
or after 10 May, 1993 and the second 
increase operative from the beginning of 
the first pay period on or after 10 
November, 1993. 

(iv) Where the increase resulting from trans- 
fer is in excess of $30.00 per week then 
that amount will be split into three equal 
increases, the first increase operative 
from the beginning of the first pay 
period on or after 10 May, 1993, the 
second increase operative from the 
beginning of the first pay period on or 
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after 10 November, 1993 the third 
increase operative from the beginning of 
the first pay period on or after 10 May, 
1994. 

(4) Co-ordinator: A Co-ordinator is as defined in 
Clause 26.—Classification Definitions and Skill 
Descriptors of this award. 
(a) The minimum weekly rate of wage payable 

to persons employed pursuant to the classifi- 
cation of Co-ordinator shall be as follows: 

$ (per week) 
Step I 545.50 
Step II 573.50 
Step III 596.10 
Step IV 626.60 
Step V 658.00 
Step VI 685.50 
Step VII 700.30 
Step VIII 738.60 
Step IX 767.00 

(b) To transfer a Co-ordinator from those rates 
and the structure applying prior to the 
beginning of the first pay period on or after 
10 May, 1993 to the new rates and structure, 
a transition period shall operate in accor- 
dance with Clause 23A.—Process of Transi- 
tion for Co-ordinators of this award until the 
target rate is reached in respect of the 
relevant step on the classification structure. 

(c) A Co-ordinator will be graded in accordance 
with paragraphs (d) to (h) (inclusive) of this 
subclause. 

Co-ordinator is as defined in Clause 
26.—Classification Definition and Skill De- 
scriptors of this award: 

(d) Within the grade of Co-ordinator the follow- 
ing categories of progression shall apply: 

(i) Co-ordinator Grade One is as defined in 
Clause 26 of this award: 

— a Co-ordinator with two year or 
three year training, (as defined in 
paragraph (f) of this subclause): 

Enter Step I 
Exit Step IV 

— a Co-ordinator with four year train- 
ing, (as defined in paragraph (f) of 
this subclause): 

Enter Step III 
Exit Step VI 

(ii) Co-ordinator Grade Two is as defined in 
Clause 26 of this award: 

— a Co-ordinator with two year or 
three year training, (as defined in 
paragraph (f) of this subclause): 

Enter Step III 
Exit Step VI 

— a Co-ordinator with four year train- 
ing (as defined in paragraph (f) of 
this subclause): 

Enter Step V 
Exit Step VIII 

(iii) Co-ordinator Grade Three is as defined 
in Clause 26 of this award: 

— a Co-ordinator with two year or 
three year training, (as defined in 
paragraph (f) of this subclause): 

Enter Step V 
Exit Step VIII 

— a Co-ordinator Director with four 
year training (as defined in para- 
graph (!) of this subclause): 

Enter Step VII 
Exit Step IX 

(e) In addition to the grading, level of training 
and experience relevant to determining the 
appropriate rate of pay for a Co-ordinator an 
employer may advance a Co-ordinator be- 
yond the steps/increments provided for, tak- 
ing into account such factors as: 

(i) number of sites supervised, size of 
centre(s) including number of places 
centre(s) licensed to cover and/or total 
number of children taken into care; 
and/or 

(ii) hours of operation of the centre; and/or 

(iii) other factors relevant to the exercise of 
increased skills and responsibilities by 
the Co-ordinator. 

(f) "Two year, three year and four year trained" 
refers to a tertiary or post secondary qualifi- 
cation which is relevant to the position of 
Co-ordinator. Where there is a dispute as to 
whether a qualification is relevant to the 
position of Co-ordinator it shall be deter- 
mined by the Western Australian Industrial 
Relations Commission. 

(g) A Co-ordinator and the Committee or other 
managing body of the Centre shall be at 
liberty to negotiate and set a higher salary 
bearing in mind the duties and responsibili- 
ties of the Co-ordinator. Any agreement to 
select a higher rate shall be reduced to 
writing and shall entitle that Co-ordinator 
whilst employed at the Centre to the agreed 
salary level as if this award had expressly 
provided such an entitlement. Any such 
agreement may be rescinded only by mutual 
consent. 

(h) Nothing in this provision shall be deemed to 
prevent the negotiation of salary for an 
Administrator/Co-ordinator above the mini- 
mum standards prescribed in this award. 

(i) Except as provided hereunder, in paragraphs 
(b) and (d) of this subclause progression from 
step to step for Co-ordinator will be contin- 
gent upon: 

(i) 12 months' service at each step; and 

(ii) satisfactory performance at each step. 

(5) On ceasing employment with an employer, the 
employee shall be given a written statement of the 
current Level and Step if appropriate and the date 
of commencement at that Level and Step to be 
passed on to the next employer. 

(6) It is a condition that no employee shall suffer a 
reduction in wages by reasons of the coming into 
operation of any order of the Western Australian 
Industrial Relations Commission in the implem- 
entation of the minimum rates adjustments. 

4. Clause 23.—Wages. Immediately following this clause 
insert a new clause as follows: 

23A.—Process of Transition for Co-ordinator. 

(1) Transfer of Co-ordinator from the rates applying 
immediately prior to 10 May, 1993 to the new 
structure shall comprise of a transfer from that rate 
applying prior to 10 May, 1993 to the rate 
appropriate to the training and years of experience 
of the employee set out in Clause 23.—Wages of 
this award. 
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(2) The objective of this transition/implementation 
period is: 
(a) to enable all parties to the award to famil- 

iarise themselves with the new Co-ordinator 
classification and definition structure; 

(b) for the centre to apply the new Co-ordinator 
classification and definition structure set out 
in subclause (4) of Clause 23.—Wages of 
this award. 

(3) The process of transition for the Co-ordinator onto 
the new structure is as follows: 
(a) as soon as is practicable following the 

beginning of the first pay period on or after 
10 May, 1993 the employer shall determine 
in consultation with the Co-ordinator: 

(i) the training relevant to subclause (4) of 
Clause 23.—Wages of this award; 

(ii) the number of years experience the 
Co-ordinator has had, relevant to deter- 
mining a target rate on the new struc- 
ture; and 

(iii) other factors considered relevant to the 
rate of pay for a Co-ordinator in 
accordance with subclause (4) of Clause 
23.—Wages of this award. 

(b) From the determination made under para- 
graph (a) of this subclause the employer shall 
determine, in consultation with the Co- 
ordinator: 

(i) the target rate of wage on the new 
structure relevant to the Co-ordinator's 
skill, responsibility and training; 

(ii) where the target rate of wage is in 
excess of the rate applying immediately 
after the beginning of the first pay 
period on or after 10 May, 1993 a 
schedule of implementation rates to 
reach the target rate shall be developed. 

(c) The schedule of implementation rates re- 
ferred to in paragraph (b)(ii) shall include: 

(i) prospective consideration of service 
undertaken within the implementation 
period; 

(ii) increase in rate of pay that are in 
addition to paragraphs (i) and (ii) herein. 

(4) Where a Co-ordinator considers the determination 
by his/her employer, made in accordance with 
paragraphs (3)(a) and (b) of this clause requires 
review, that matter may be referred to an Industry 
Panel of Review made up of industry representa- 
tives in accordance with subclauses (5) and (6) of 
this clause. 

(5) The structure and procedure for the Industry Panel 
of Review shall be determined in consultation 
between employer representatives and the union 
as soon as practicable after 10th May, 1993 and 
advised to all centres respondent to the award. 

(6) Where the Panel of Review is unable to resolve 
the question in dispute the matter may be referred 
to the Western Australian Industrial Relations 
Commission for consideration. 

5. Clause 25.—Award Modernisation and Enterprise 
Consultation: Following this clause insert new clauses as 
follows: 

26.—Classification Definitions and Skill Descriptors. 
(1) Child Care Support Employee 

(a) Grade One 
Definition: An untrained ancillary em- 

ployee employed to clean or work as a 
kitchen hand. 

Skill Descriptors: Such an employee is: 
— Responsible for the quality of the 

employees own work subject to direct 
supervision; 

— Works under direct supervision either 
individually or in a team environment; 

— Exercises discretion within the level of 
the employee's skills in the perform- 
ance of tasks. 

(b) Grade Two 
Definition: An untrained ancillary em- 

ployee who is employed to undertake cook- 
ing or gardening duties. 

Skill Descriptors: Such an employee: 
— Works under routine supervision either 

individually or in a team environment; 
— Is responsible for assuring the quality of 

the employee's own work subject to 
routine supervision; 

— Is required to exercise discretion during 
the course of their own work. 

(2) Child Care Trades/Employee 
Shall mean a cook or gardener who has 

completed an apprenticeship in either trade. 
(3) Child Care Giver 

(a) Definition: An employee at this level shall be 
a child care giver working under routine 
supervision, engaged to assist in the supervi- 
sion and care of children and generally to 
assist in the functioning of the centre. 

(b) Step I 
* An employee with no prior industry 

experience. 
* Is able to perform routine duties requir- 

ing the exercise of knowledge and skills 
at a primary level. 

Responsibilities of an employee at this 
step may include the following: 
— Maintain a clean, hygienic environ- 

ment; 
— Maintain and attend to personal hygiene 

of children; 
— Maintain and attend to own personal 

hygiene; 
— Attend to nutritional needs of children; 
— Respond to child's apparent ill-health; 
— Respond to accident, emergency or 

threat; 
— Implement routines which enhance well 

being; 
— Interact positively and appropriately 

with children; 
— Participate in the planning and prepara- 

tion of programmes; 
— Assist to prepare an environment based 

on programme requirements; 
— Assist in the implementation of pro- 

grammes; 
— Contribute to team approach; 
— Seek to further professional develop- 

ment; 
— Liaise effectively with parents; 
— Uphold the Centre's philosophy; 
— Participate in appropriate administrative 

processes; 
— Contribute to maintenance and care of 

buildings and equipment; 
— Implement Centre policies and proce- 

dures. 
(c) Step II 

* An employee at this step shall be 
competent to perform work above and 
beyond the level of skill of an employee 
at Step I. 
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(d) Step III 
* An employee at this step shall be 

competent to perform work above and 
beyond the level of skill of an employee 
at Step II. 

(e) Step IV 

* An employee at this step shall be 
competent to work over and above the 
level of skill of an employee at Step III. 
Additional duties may include the fol- 
lowing: 

— Assisting in the facilitation of 
programmes suited to the needs of 
individual children and groups; 

— Provide input to trained staff by 
observations of individual children 
and groups; 

— Work under direction with individ- 
ual children with special needs. 

(f) Step V 
* An employee at this step shall be 

competent to work over and above the 
level of skill of an employee at Step IV. 

In addition to the responsibilities at 
Step IV responsibilities may also in- 
clude: 
— Work under reduced supervision 

either individually or in a team 
environment. 

— Be able to demonstrate and inter- 
pret the implementation of chil- 
dren's programmes and appropri- 
ate work practices. 

— Assist and guide students through 
their practical placements. This 
includes students in the Early 
Childhood Teaching, CHildren's 
Services and Registered Nursing 
professions. 

— Maintain an awareness of current 
research and informaton. 

— lb provide support to families. 
— To promote parent participation in 

the Centre. 
— To participate in research and 

evaluation projects as required. 
— To administer medication to chil- 

dren in accordance with Centre 
policy. 

(g) Step VI 
* An employee at this step shall be 

competent to perform work over and 
above the level of skill of an employee 
at Step V. 

(4) Qualified Child Care Giver 
(a) Definition: An employee at this level shall be 

an employee who holds the qualification of 
Associate Diploma Social Science (Child 
Care) or an approved equivalent qualification 
which is recognised and approved by the 
Child Care Services Board authorising the 
employee to be in charge of children 0-6 
years and who are so appointed. It shall also 
include persons employed as supplementary 
service grants (SUPS) employees and per- 
sons who do not hold approved qualifications 
but who have obtained an exemption from 
the Child Care Services Board to work at this 
level and who are so appointed. 

(b) Two year trained person (as referred to in 
Clause 23.—Wages of this award) is a person 
who holds an Associate Diploma Social 
Science (Child Care) or an approved equiva- 

lent qualification which is recognised and 
approved by the Child Care Services Board. 

Three or four year trained person (as 
referred to in Clause 23.—Wages of this 
award) is a person who holds a Diploma of 
Teaching (Early Childhood); or 
— a University Degree and a Diploma of 

Education; or 
— a Bachelor of Education Degree; or 
— a University Degree majoring in child 

psychology; or 
— an approved equivalent qualification 

recognised and approved by the Child 
Care Services Board. 

(c) Step IA and IB 
* Responsibilities of an employee at this 

step may include the following: 
— Ensure the Centre or Service's 

policies are adhered to; 
— Ensure the maintenance of a safe 

working environment; 
— Liaise with parents in consultation 

with the Co-ordinator, 
— Display various methods and tech- 

niques of child management; 
— Direct other staff members as re- 

quired; 
— Participate in a team approach to 

the delivery of care; 
— Possess observational skills in ex- 

cess of a Child Care Giver; 
— In consultation with the Co-ordina- 

tor and Senior Staff develop, im- 
plement and monitor a develop- 
mental programme; 

— Develop, implement and maintain 
daily routines; 

— Work under direction with individ- 
ual children with special needs. 

(d) Step II 

* An employee at this step shall be 
competent to perform work above and 
beyond the level of skill of an employee 
at Step I. 

* In addition to the responsibilities of an 
employee at Step I, responsibilities may 
also include the following: 
— Provide advice to Child Care Giv- 

ers on reasons for the developmen- 
tal programme; 

— Guide untrained staff in methods 
and techniques of child manage- 
ment; 

— In conjunction with the Co-ordina- 
tor and Senior Staff, review devel- 
opmental programmes; 

— Assist the Co-ordinator with the 
assessment of students on place- 
ment; 

— Where appointed work as the per- 
son in charge of a group of children 
in the age range 0-6 years; 

— Possess observational skills in ex- 
cess of an experienced Child Care 
Giver and the ability to programme 
for a child's development based on 
these observations. 

(e) Step HI 

* An employee at this step shall be 
competent to perform work above and 
beyond the level of skill of an employee 
at Step II. 
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* In addition to the responsibilities of 
Step II, responsibilities may also in- 
clude the following: 

— Advise the Co-ordinator of 
changes perceived as necessary to 
developmental programmes; 

— Participate in a team approach to 
delivery of the programme and 
advise untrained child care givers 
and junior trained care givers on 
reasons for the programme; 

— Possess the ability to formulate and 
implement a child's special needs 
programme. 

(0 Step IV 
* An employee at this step shall be 

competent to perform work above and 
beyond the level of an employee at Step 
III. 

* In addition to the responsibilities at Step 
III, responsibilities may also include the 
following: 
— Liaise with parents; 
— Initiate changes to the children's 

programmes including special 
needs programmes; 

— Develop, implement, evaluate and 
maintain daily routines independ- 
ently; 

— Provide advice to Co-ordinator on 
Centre's needs. 

(5) Assistant Co-ordinator 
(a) Description: An Assistant Co-ordinator with 

qualifications and experience as Qualified 
Child Care Giver who assists the Co- 
ordinator with the co-ordination of child care 
and is appointed as such. 

(b) Skill Descriptor: An employee at this level 
shall be expected to perform skills above and 
beyond those as Qualified Child Care Giver. 
That person: 

— Performs work under limited supervi- 
sion either individually or in a team 
environment; 

— Provides guidance and assistance as part 
of a work team; 

— Assists in the provision of on-the-job 
training to other employees; 

— Exercises broad discretion. 
(c) An Assistant Co-ordinator shall be ap- 

pointed: 
(i) Assistant Co-ordinator Grade One: 

A person responsible for the co- 
ordination of programming within the 
Centre, or 

(ii) Assistant Co-ordinator Garde Two: 
A person who, undertakes, in addition 

to Grade One responsibilites, adminis- 
trative and supervisoty functions, or 

(iii) Assistant Co-ordinator Grade Three: 
A person whose tasks are predomi- 

nantly non-contact or a person whose 
Co-ordinator has responsibilities for 
more than one Centre. 

(6) Early Childhood Educator 
(a) Three year trained educator holding a Di- 

ploma of Teaching, or equivalent, or an 
educator holding a University Degree (other 
than a Bachelor of Education) 

(b) Educator holding: 
(i) University degree and Diploma of Edu- 

cation; or 

(ii) University degree and Teacher's Certif- 
icate; or 

(iii) Bachelor of Education degree. 
(c) Educator holding the qualifications of a 

second degree or higher as outlined in the 
award. 

(7) Co-ordinator 
(a) Definition: A Co-ordinator shall be a person 

who meets the minimum requirements for a 
Co-ordinator in accordance with the Commu- 
nity Services (Child Care) Regulations 1988 
and who undertakes the duties and responsi- 
bilities outlined in paragraph (b) of this 
subclause. 

(b) A person appointed as a Co-ordinator shall 
be graded as follows: 

(i) Co-ordinator Grade One: a person ap- 
pointed with overall responsibility for 
programming who is not directly re- 
sponsible for the effective supervision 
of the child care service or, is subject to 
supervision in the day to day operation 
of the centre; or 

(ii) Co-ordinator Grade Two: a person who, 
in addition to the duties and responsibil- 
ities of a Co-ordinator Grade One, may 
be required to undertake a basic role in 
financial control on a day to day basis 
eg. administering fee relief, or 

(iii) Co-ordinator Grade Three: a person 
who, in addition to the duties and 
responsibilities of a Co-ordinator Grade 
Two, may be required to, in part or in 
whole: 
— Prepare annual budgets; 
— Provide reports and policy propos- 

als to Committees of Management; 
— Exercise discretion within the 

budget in operating the service on 
a day to day basis. 

(c) Responsibilities of a Co-ordinator may in- 
clude the following: 

— Be responsible for the administration 
and supervision of the service; 

— Ensure that a consistently high quality 
of child care is maintained, through the 
planning, organisation and implementa- 
tion of a program that will adequately 
meet the intellectual, physical, emo- 
tional and social needs of children; 

— Supervise and appraise staff; 
— Select and train staff as required; 
— Develop and promote the aims and 

policies of the service, in conjunction 
with the service sponsors/management 
committees/proprietors; 

— Maintain personnel records and be re- 
sponsible for the application of relevant 
industrial awards and legislation; 

— Keep accounts and handle clerical mat- 
ters, as required; 

— Assist the service sponsors/proprietor 
with financial management, budgeting 
and planning, as required; 

— Ensure that the service adheres to all 
relevant regulation and meets all ac- 
countability requirements; 

— Provide reports to the management 
committee/sponsor/proprietor, as re- 
quired; 

— Provide parents with information relat- 
ing to the service's operations; 

— Ensure that adequate enrolment proce- 
dures are established; 



— Provide opportunities for staff develop- 
ment; 

— Liaise with other associated organisa- 
tions, agencies and Government depart- 
ments; 

— Co-ordinate and supervise the place- 
ment of students within the service. 

27.—Liberty to Apply. 
Liberty is reserved to the parties to this award to 

apply to amend this award in respect of wage 
relativities associated with the Children's Programme 
Co-ordinator (Brownlie Towers), progression for part- 
time employees and progression within classifications 
of Child Care Support Employees, rates associated with 
Assistant Co-ordinator, rates associated with Adminis- 
trative Support and Resource Development employees, 
rates associated with the classification of Co-ordinator 
beyond Step IX and rates associated with junior 
employees. 

COMMUNITY COLLEGES AWARD 1990 

No. A19 of 1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Pundulmurra College Council 

No. 16 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Albany Bowling Club and Others. 

No. 850 of 1990 (R2). 
Golf Link and Bowling Green Workers' Award, 1966 

No. 16 of 1967. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 February 1994. 

HAVING heard Mr T. Kucera on behalf of the Applicant 
and Ms M. Armstrong and Mr K. Graham on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Golf Link and Bowling Green Workers' 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 13th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

State School Teachers Union 
of W.A. (Inc). 

No. 1226 of 1993. 
Community Colleges Award 1990. 

COMMISSIONER R.N. GEORGE. 
21 January 1994. 

HAVING heard Dr G. Sefton on behalf of the Applicant and 
Mr P. Malone on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Community Colleges Award 1990 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 1st day 
of January 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.l Commissioner. 

Schedule. 

Schedule C—Parties to Award; Add after the section 
titled "Union Parties" the following new title and party: 

Employer Party Added 

Pundulmurra College Council Parker Street 
South Hedland 
WA 6722 

Schedule. 
1. Clause 1.—Title; Delete this clause and insert in lieu 

the following: 
1.—Title. 

This Award shall be known as the "Golf Link and 
Bowling Green Employees' Award, 1993" as amended 
and consolidated and replaces Award No. 12 of 1961. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu the following: 

2.—Arrangement. 
1. Title 

1 A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Meal Period 
7. Additional Rates for Ordinary Hours 
8. Overtime 
9. Contract of Service 

10. Casual Employees 
11. Part-Time Employees 
12. Under Rate Employees 
13. Junior Employees 
14. Apprentices 
15. Absence Through Sickness 
16. Annual Leave 
17. Holidays 
18. Record 
19. Representative Interviewing Employees 
20. Board of Reference 
21. Long Service Leave 
22. Higher Duties 
23. General Conditions 
24. Motor Vehicle Allowance 
25. Fares and Travelling Time 
26. Payment of Wages 
27. Wages 
28. Location Allowances 
29. Bereavement Leave 
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30. Definitions 
31. Superannuation 
32. Roster 
33. Training 
34. Award Modernisation/Enterprise Agreements 

3. Clause 2A.—State Wage Principles—September 1989: 
Delete this clause. 

4. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu the following: 

3.—Area and Scope. 
This award shall operate over the whole of the State 

of Western Australia and shall apply to employees 
eligible for membership in the applicant union and who 
are engaged in the formations and maintenance of Golf 
Links and Bowling Greens and of all gardens and lawns 
in connection therewith; provided that this award shall 
not apply to employees employed by Municipalities or 
Local Governing Authorities. 

5. Clause 5.—Hours: Delete this clause and insert in lieu 
the following: 

5.—Hours. 
(1) (a) Subject to this clause and except as provided 

elsewhere in this award, the ordinary hours 
of work shall be 76 per fortnight; 

(b) The ordinary hours of work shall be exclu- 
sive of meal breaks and be so rostered that 
an employee shall not be required to com- 
mence work on more than 10 days in each 
fortnight; 

(c) Each ordinary hours work period shall not be 
less than four nor more than 10 ordinary 
hours, and shall be worked within a spread 
of shift not exceeding 12 hours. Provided that 
no employee shall be rostered to work less 
than three hours consecutively exclusive of 
meals breaks. 

(2) (a) The employer shall have the right to roster 
the ordinary hours of work for each employee 
according to the needs of the business, but the 
employer shall, in the following circum- 
stances, seek the agreement of each em- 
ployee: 

(i) where the work is to be rostered over 
more than seven consecutive work pe- 
riod; or 

(ii) where the proposed rostered hours of 
work include work periods exceeding 
eight ordinary hours work. 

(b) Rostered Days Off shall be so arranged that, 
in circumstances where an employee's work 
roster includes work period where more than 
eight ordinary hours are regularly worked, 
two of such days shall be consecutive. 

6. Clause 6.—Meal Period: Delete this clause and insert 
in lieu the following: 

6.—Meal Period. 
(1) Every employee shall be entitled to a meal break 

of not more than one hour after not more than six 
hours of work. 

7. Clause 7.—Overtime: Delete this clause and insert a 
new Clause 7.—Additional Rates for Ordinary Hours as 
follows: 

7.—Additional Rates for Ordinary Hours. 
(1) All time worked during the ordinary hours of work 

on Saturdays and Sundays shall be paid for at the 
rate of time and a half. 

(2) The provisions of subclause (1) of this clause shall 
not apply to any work performed on a holiday and 
which the provisions of subclause (2) of Clause 
17.—Holidays of this award are applicable. 

8. Clause 8.—Contract of Service: Delete this clause and 
insert a new Clause 8.—Overtime as follows: 

8.—Overtime. 
(1) Overtime shall mean all work performed outside 

of the rostered ordinary hours of work or outside 
the daily spread of shift. 

(2) All overtime worked between Monday to Friday, 
both inclusive, shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter. All overtime worked on a Saturday or 
Sunday shall be paid for at the rate of double time. 

(3) An employee recalled to work overtime after 
leaving the employer's work establishment shall 
be paid for at least three hours at the appropriate 
rate, and time reasonably spent in getting to and 
from work shall be counted as time worked. 

(4) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that 
employees have at least eight consecutive hours 
off duty between successive work periods. An 
employee (other than a casual) who works so 
much overtime between the termination of one 
ordinary hours, work period and the commence- 
ment of the next ordinary hours work period that 
he/she has not had a least eight consecutive hours 
off duty between those times shall, subject to this 
paragraph, be released after completion of such 
overtime until he/she has had eight consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such absence. If on 
the instructions of the employer, the employee 
resumes or continues work without having had 
such eight consecutive hours off duty he/she shall 
be paid at double tales until he is released frm duty 
for such period and he/she shall then be entitled 
to be absent until he/she has eight consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(5) In computing overtime each day shall stand alone 
but: 
(a) When an employee works overtime which 

continues beyond midnight on any day, the 
time worked after midnight shall be deemed 
to be part of the previous day's work for the 
purpose of this clause; or 

(b) when an employee works overtime continu- 
ous with an ordinary hour's work period to 
which the provisions of subclause (l)(d) of 
Clause 5.—Hours of this award applies, such 
overtime work shall be paid for at the 
overtime rate appropriate for the day upon 
which the overtime work is actually per- 
formed. 

Where it is not possible for the employer to 
grant a meal break on any day, the said meal break 
shall be treated as time worked and the employee 
shall be paid at the rate applicable to the employee (6) (a) By agreement between the employer and an 
at the time such meal break is due, plus fifty employee, time off during ordinary hours 
percent of the prescribed ordinary hourly rate shall be granted instead of payment of 
applicable to such employee, until such time as the overtime pursuant to the provisions of this 
employee is released for a meal. clause. Such time off shall be calculated in 

(2) An employee required to work overtime for more accordance with subclause (2) of this clause; 
than two hours, without being notified on the (b) Subject to paragraph (c) of this subclause all 
previous day or earlier, that he/she will be so time accrued in accordance with paragraph 
required to work, shall be supplied with a meal by (a) of this subclause shall be taken within 
the employer or be paid $6.30 in lieu thereof. eight weeks of it being accrued at a time 



agreed between the employer and the em- 
ployee when the agreement is made; 

(c) Where such time off in lieu is not taken in 
accordance with paragraph (b) of this sub- 
clause it shall, by agreement between the 
employer and the employee, be taken in 
conjunction with a future period of annual 
leave or the employer shall discharge his/her 
obligation to provide time off in lieu by 
making payment for the accrued time off 
when the employee's wages are paid at the 
end of the next pay period; 

(d) Upon termination of an employee's service 
with an employer, the employee shall be paid 
for all accrued time off which remains owing 
to the employee at the date of termination. 

(7) Notwithstanding anything contained in this 
award: 
(a) An employer may require any employee to 

work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirements; 

(b) No organisation, party to this award or 
employee or employees covered by this 
award, shall in any way, whether directly or 
indirectly, be a party to or concerned in any 
ban, limitation or restriction upon the work- 
ing of overtime in accordance with the 
requirements of this clause. 

9. Clause 9.—Casual Workers: Delete this clause and 
insert a new Clause 9.—Contract of Service as follows: 

9.—Contract of Service. 
(1) Except for casual employees, the contract of 

service shall be terminable in accordance with the 
following provisions: 

(a) In the first and second years of continuous 
service—by the giving of one week's notice 
on either side or the payment or forfeiture, as 
the case may be, of one day's pay; 

(b) In the third and succeeding years of continu- 
ous service—by the giving of two weeks' 
notice on either side or the payment or 
forfeiture, as the case may be, of two week's 
pay. Provided that an employer and an 
employee may agree to reduce the notice 
period to no less than one week. 

(2) In the case of subclause (l)(a) and (b) of this 
clause the notice period shall commence to 
operate on and from the date it is given provided 
the notice is given prior to the commencement of 
the ordinary hours work period on that day. 

(3) Notwithstanding the provisions of this clause, an 
employer may dismiss an employee for miscon- 
duct, in which case, the employee shall be paid all 
wages due up to the time of dismissal. 

(4) An employee may be engaged on a probationary 
period of not longer than three months, during 
which time it will be possible for either the 
employer or employee to terminate the contract of 
service with one day's written notice. 

(5) (a) The employer is entitled to deduct payment 
for any day or part of a day upon which an 
employee cannot be usefully employed be- 
cause of a strike by the union party of this 
award, or by any other association or union; 

(b) The provisions of paragraph (a) of this 
subclause also apply where the employee 
cannot be usefully employed through any 
cause which the employer could not reasona- 
bly have prevented, but only if and to the 
extent that the employer and the union so 
agree, or in the event of disagreement, the 
Board of Reference so determines; 

(c) Where the stoppage of work has resulted 
from a breakdown of the employee's machin- 
ery the Board of Reference, in determining 
a dispute under paragraph (b) of this sub- 
clause, shall have regard for the duration of 
the stoppage and the endeavours made by the 
employer to repair the breakdown. 

(6) It shall be a term of employment that the employer 
may direct an employee to carry out such duties 
as are within the limits of the employees skill, 
competence and training. 

10. Clause 10.—Part-Time Workers: Delete this clause 
and insert a new Clause 10.—Casual Employees as follows: 

10.—Casual Employees. 
(1) (a) A casual employee is an employee engaged 

and paid as such and shall be paid at the rates 
prescribed herein for the work upon which 
he/she is engaged, with the addition of 20 
percent; 

(b) Casual employees working on public holi- 
days shall be paid at double time and a half. 

(2) The services of a casual employee may be 
terminated by one hour's notice, given by either 
side, on any day. 

(3) Casual employees shall not be engaged for less 
than two consecutive hours per time. 

(4) A casual employee shall not receive any of the 
entitlements prescribed in Clauses 15.—Absence 
Through Sickness, 16.—Annual Leave and 29.— 
Bereavement Leave of this award. 

11. Clause 11.—Under Rate Workers: Delete this clause 
and insert a new Clause 11.—Part-Time Employees as 
follows: 

11.—Part-Time Employees. 
Notwithstanding anything contained elsewhere in 

this award employees may be employed on a part-time 
basis and the following conditions shall apply: 
(1) A part-time employee shall mean an employee 

who, subject to the provisions of Clause 5.— 
Hours of this award regularly works no less than 
20 ordinary hours per fortnight nor less than three 
hours per work period. 

(2) Part-time employees shall be entitled to payment 
for annual leave, holidays, bereavement leave and 
sick leave on a pro-rata basis in the same 
proportion as the number of ordinary hours 
worked per fortnight bears to 76 hours. 

(3) A part-time employee may work additional hours 
to his/her fortnightly contract of service at 
ordinary rates, subject only to the normal provi- 
sions applying to a full-time employee, where the 
employee has previously indicated a willingness 
to work extra hours or where the extra hours were 
arranged prior to the completion of the employee's 
previous contracted working day. Provided that a 
part-time employee shall not be required to work 
an extra day/part day over and above his/her 
fortnightly contract of service. 

12. Clause 11A.—Junior Workers: Delete this clause. 
13. Clause 12.—Apprentices: Delete this clause and insert 

a new Clause 12.—Under Rate Employees as follows: 
12.—Under Rate Employees. 

(1) Any employee who by reason of old age or 
infirmity is unable to earn the minimum wage may 
be paid such lesser wage as may from time to time 
be agreed upon in writing between the union and 
the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference 
for determination. 



(3) After application has been made to the Board and 
pending the Board's decision, the employee shall 
be entitled to work for and be employed at the 
proposed lesser rate. 

14. Clause 13.—Absence Through Sickness: Delete this 
clause and insert a new Clause 13.—Junior Employees as 
follows: 

13.—Junior Employees. 
(1) Junior Employees shall not be employed in any 

occupation to which apprentices may be taken 
pursuant to the Industrial Training Act 1975. 

(2) The minimum fortnightly rates of wages for work 
in ordinary time to be paid to junior employees 
shall be as follows: 

Percentage of the 
appropriate 

Adult total rate: 
Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age Full Adult Rate 

15. Clause 14.—Holidays and Annual Leave: Delete this 
clause and insert a new Clause 14.—Apprentices as follows: 

14.—Apprentices. 
(1) Subject to the provisions of this clause the 

Apprenticeship Regulations, 1972, are incorpo- 
rated in and form part of this award. 

(2) Apprentices may be taken to the Green Keeping 
Branch of the Horticulture Trade. 

(3) Every Agreement of Apprenticeship shall be for 
a period of four years unless, with the approval of 
the Western Australian Industrial Relations Com- 
mission, that period is reduced or deemed to have 
commenced prior to the date of the agreement. 

(4) Where classes are provided by the Tfechnical 
Education Division of the Education Department 
in the locality in which the apprentice is em- 
ployed, the hours of attendance at such classes 
shall be eight hours per week for the first, second 
and third year of the Apprenticeship. 

(5) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two (the 
fraction being not less than one) journeyman and 
shall not be taken in excess of that ratio unless: 
(a) The union concerned so agree; or 
(b) the Commission so determines. 

(6) Apprentices shall be paid in accordance with 
subclause (3) of Clause 27.—Wages of this award. 

16. Clause 15.—Record: Delete this clause and insert a 
new Clause 15.—Absence Through Sickness as follows: 

15.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during 
the ordinary hours of work by reason of 
personal ill health or injury shall be entitled 
to payment during such absence in accor- 
dance with the following provisions; 

(b) Entitlement to payment shall accrue at the 
rate of 6 1/3 hours pay for each completed 
month of service with the employer; 

(c) If in the first or successive years of service 
with the employer an employee is absent on 
the ground of personal ill health or injury for 
a period longer than his/her entitlement to 
paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time 
the employee's services terminate, if before 
the end of that year of service, to the extent 
that the employee has become entitled to 
further paid sick leave during that year of 
service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year 
to year and subject to this clause may be claimed 
by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at 
the time of the absence. Provided that an 
employee shall not be entitled to claim payment 
for any period exceeding 10 weeks in any one year 
of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inabil- 
ity to attend for work, the nature of his/her illness 
or injury and the estimated duration of the 
absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the 
employer within two hours of the commencement 
of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may 
reasonably require provided that the employee 
shall not be required to produce a certificate from 
a medical practitioner with respect to an absence 
of two days or less up to maximum of two such 
days absence in any year of service. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an 
employee who suffers personal ill health or 
injury during the time when he/she is absent 
on annual leave and an employee may apply 
for and the employer shall grant paid sick 
leave in place of paid annual leave; 

(b) Application for replacement shall be made 
within seven days of resuming work and only 
if the employee was confined to his/her place 
of residence or a hospital as a result of his/her 
personal ill health or injury for a period of 
seven consecutive days or more and he/she 
produces a certificate from a registered 
medical practitioner that he/she was so 
confined. 

Provided that the provisions of this para- 
graph do not relieve the employee of the 
obligation to advise the employer in accor- 
dance with subclause (3) of this clause if 
he/she is unable to attend for work on the 
working day next following his/her annual 
leave; 

(c) Replacement of paid annual leave by paid 
sick leave shall not exceed the period of paid 
sick leave to which the employee was 
entitled at the time he/she proceeded on 
annual leave and shall not be made with 
respect to fractions of a day; 

(d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs 
(a), (b) and (c) of this subclause, that portion 
of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be 
taken at another time mutually agreed to by 
the employer and the employee or failing 
agreement, shall be added to the employee's 
next period of annual leave or. if termination 
occurs before then, be paid for in accordance 
with the provisions of Clause 16.—Annual 
Leave of this award; 

(e) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 
16.—Annual Leave of this award shall be 



deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service 
has been deemed continuous in accordance with 
the Long Service Leave provisions published in 
Volume 62 of the Western Australian Industrial 
Gazette at pages 1-6, the paid sick leave standing 
to the credit of the employee at the date of 
transmission from service with the transmitter 
shall stand to the credit of the employee at the 
commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are 
entitled to payment under the Workers' Compen- 
sation Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause shall not apply to a 
casual employee. 

17. Clause 16.— Representative Interviewing Workers: 
Delete this clause and insert a new Clause 16.—Annual 
Leave as follows: 

16.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of 

four consecutive weeks' leave with payment 
as prescribed in paragraph (b) of this clause 
shall be allowed annually to an employee by 
his/her employer after a period of 12 months' 
continuous service with such employer. 

(b) (i) During a period of annual leave an 
employee shall receive a loading of 17.5 
percent calculated on the ordinary rate 
of wage prescribed in Clause 27.— 
Wages of this award. 

(ii) The annual leave loading provided by 
this subclause, shall not be payable 
when annual leave is taken in advance 
of the entitlement prescribed in sub- 
clause (l)(a) of this clause. The loading 
not paid, for the period of leave taken 
in advance, shall be payable to the 
employee at the end of the first pay 
period following the employee complet- 
ing the qualifying period of continuous 
service provided in subclause (l)(a) of 
this clause. 

(iii) The loading prescribed by this sub- 
clause shall not apply to proportionate 
leave on termination. 

(2) If any award holiday falls within an employee's 
period of annual leave and is observed on a day 
which in the case of that employee would have 
been an ordinary working day, there shall be 
added to that period one 7.6 hour day, being an 
ordinary working day, for each such holiday 
observed as aforesaid. 

(3) If, after one month's continuous service in any 
qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer 
through no fault of the employee, the employee 
shall be paid 12 2/3 hours' pay at his/her ordinary 
rate of wage in respect of each completed month 
of continuous service. 

(4) Any time in respect of which an employee is 
absent from work, except time for which he/she 
is entitled to claim sick pay or time spent on 
holidays, annual leave or long service leave as 
prescribed by this award, shall not count for the 
purpose of determining his/her right to annual 
leave. 

(5) In the event of an employee being employed by 

an employer for portion only of a year, he/she 
shall only be entitled, subject to subclause (3) of 
this clause, to such leave on full pay as is 
proportionate to his/her length of service during 
that period with such employer and if such leave 
is not equal to the leave given to the other 
employees he/she shall not be entitled to work or 
pay whilst the other employees of such employer 
are on leave on full pay. 

(6) (a) An employee whose employment terminates 
after he/she has completed a 12 month 
qualifying period and who has not been 
allowed the leave prescribed under the clause 
in respect of that qualifying period shall be 
given payment in lieu of that leave, or in a 
case to which subclause (7) of this clause 
applies in lieu of so much of that leave as has 
not been allowed unless: 

(i) the employee has been justifiably dis- 
missed for misconduct; and 

(ii) the misconduct for which the employee 
has been dismissed occurred prior to the 
completion of the qualifying period. 

(7) With the consent of the employer and the 
employee annual leave may be taken in more than 
one period provided that one of these periods shall 
not be less than two weeks. 

(8) By arrangement between the employer and the 
employee annual leave may be allowed to accu- 
mulate from year to year but where the leave to 
which an employee is entitled or any portion 
thereof is allowed to accumulate to meet the 
convenience of the employee the ordinary wage 
applicable to the employee at the date at which 
he/she became entitled to the leave unless the 
employer agrees in writing that the wage be that 
applicable at the date the leave commences. 

(9) (a) At the request of an employee and with the 
consent of the employer, annual leave pre- 
scribed by this clause may be given and taken 
before the completion of 12 months' continu- 
ous service as prescribed in this clause; 

(b) If the service of an employee terminates and 
the employee has taken a period of leave in 
accordance with this subclause and if the 
period of leave so taken exceeds that which 
would become due pursuant to subclause (5) 
of this clause. The employer may deduct this 
amount from moneys due to the employee by 
reason of the other provisions of this award 
at the time of termination; 

(c) The annual leave loading provided by sub- 
clause (1) of this clause, shall not be payable 
when annual leave is taken in advance 
pursuant to the provisions of this subclause. 
The loading not paid, for the period of leave 
taken in advance, shall be payable to the 
employee at the end of the first pay period 
following the employee completing the qual- 
ifying period of continuous service provided 
in subclause (1) of this clause. 

(10) The provisions of this clause shall not apply to 
casual employees. 

18. Clause 17.—Board of Reference: Delete this clause 
and insert a new Clause 17.—Holidays as follows: 

17.—Holidays. 
(1) (a) Subject to any other provision of this award, 

the following days or the days observed in 
lieu shall be observed as a holiday without 
deduction of pay: New Year's Day, Australia 
Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day. State Foundation Day, 
Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may 
be taken as a holiday by arrangement 



between the parties in lieu of any of the days 
named in this subclause; 

(b) When any of the days mentioned in para- 
graph (a) of this subclause falls on an 
employee's rostered day off the holiday shall 
be observed on the next rostered working 
day. In this case the substituted holiday shall 
be the holiday without deduction of pay and 
the day for which it is substituted shall not 
be a holiday. 

(2) (a) All work done on a holiday shall be paid at 
the rate of double time and a half, with a 
minimum payment as for four hours work; 

(b) The minimum payment of four hours pro- 
vided by paragraph (a) of this subclause, 
shall not apply in the case of an employee 
who, having commenced an ordinary hours 
work period on the day preceding the 
holiday, works less than four hours on that 
holiday; 

(c) The employer may discharge the obligation 
to make payment, in accordance with para- 
graph (a) of this subclause, by paying the 
employee at the rate of ordinary time for each 
hour worked and allowing the employee to 
be rostered off duty in ordinary hours without 
deduction of pay, for a period equal to the 
number of hours worked on the holiday 
multiplied by time and a half. Subject to 
paragraph (d) of this subclause such rostered 
time shall be taken within eight weeks of the 
date of accrual at a time agreed between the 
employee and employer; 

(d) Where such time off in lieu is not taken in 
accordance with paragraph (c) of this sub- 
clause it shall, by agreement between the 
employer and the employee, be taken in 
conjunction with a future period of annual 
leave or the employer discharges his/her 
obligations to provide time off in lieu by 
making payment for the accrued time off 
when the employee's wages are paid at the 
end of the next pay period; 

(e) Upon termination of an employee's service 
with an employer, the employee shall be paid 
for all time off which remains owing to the 
employee at the time of termination. 

(3) The provisions of this clause may be altered by 
agreement in writing between the union and the 
employer concerned. 

(4) Where: 
(a) A day is proclaimed as a public holiday or 

as a public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State; 

that day shall be a whole holiday or, as the case 
may be, a half holiday for the purpose of this 
award within the district or locality specified in 
the proclamation. 

(5) The provisions of this clause do not apply to 
casual employees. 

19. Clause 18.—Long Service Leave: Delete this clause 
and insert a new Clause 18.—Record as follows: 

18.—Record. 
(1) Each employer shall keep a record at each 

establishment containing the following informa- 
tion relating to each employee: 
(a) The names and address given by the em- 

ployee; 
(b) the class of work performed; 
(c) the commencing and finishing times of each 

period of work each day; 
(d) the number of ordinary hours and the number 

of overtime hours worked each day and the 
totals for each pay period; and 

(e) the wages and any allowances paid to each 
employee each pay period and any deduc- 
tions made therefrom. 

(2) (a) At the time of payment of wages the 
employee may be given a pay slip showing 
that part of the record specified in paragraphs 
(d) and (e) of subclause (1) of this clause with 
respect to the pay period for which payment 
is made; 

(b) If a pay slip is not given to the employee as 
prescribed in paragraph (a) of this subclause 
the employee shall be required to inspect the 
record and to sign it, if correct, at the time 
of payment. The employer shall not unrea- 
sonably withhold the record from inspection 
by the employee. 

(3) (a) The record may be maintained in one or more 
parts depending on the system of recording 
used by the employer provided that if the 
record is maintained in more than one part, 
those parts shall be kept in such a manner as 
will enable the inspection referred to in 
subclause (2) and (4) of this clause to be 
conducted at the one establishment; 

(b) The employer may, if it is part of normal 
business practice, periodically send the re- 
cord or any part of the record to another 
person, provided that the provision of this 
paragraph shall not relieve the employer 
from the obligations with respect to provi- 
sions contained elsewhere in this clause; 

(c) Subject to this clause the record shall be 
available for inspection by a duly authorised 
official of the union on the employers 
premises from Monday to Friday between the 
hours of 9.00am and 5.00pm (excepting the 
period of 1.00pm and 2.00pm). In the case of 
any establishment which is only open for 
business after 5.00pm on a Saturday or 
Sunday the record shall be open for inspec- 
tion during all business hours of that estab- 
lishment; 

(d) The union official shall be permitted reason- 
able time to inspect the record, and if he/she 
requires take an extract or copy of any of the 
information contained therein. 

(4) (a) If for any reason, the record is not available 
for inspection by the union official when the 
request is made, the union official and the 
employer or his/her agent may fix a mutually 
convenient time for the inspection to take 
place; 

(b) If a mutually convenient time cannot be 
fixed, the union official may advise the 
employer in writing that he/she requires to 
inspect the record in accordance with the 
provisions of this award and shall specify the 
period contained in the record which the 
union official requires to inspect; 

(c) Within 10 days of receipt of such advice: 
(i) employers who normally keep the re- 

cord at a place more than 40 kms from 
GPO Perth shall send a copy of the 
record specified to the office of the 
union; and 

(ii) employers who normally keep the re- 
cord at a place less than 40 kms from 
GPO Perth shall make the record availa- 
ble to the union official at the time 
specified by that official. If the record 
is not then made available to the union 



official the employer shall within three 
days send a copy of that part of the 
record specified to the office of the 
union. 

(d) In the event of a demand made by the union 
which the employer considers unreasonable 
the employer may apply to the Western 
Australian Industrial Relations Commission 
for direction. An application to the Western 
Australian Industrial Relations Commission 
by an employer for direction will, subject to 
that direction, stay the requirements con- 
tained elsewhere in this subclause. 

20. Clause 19.—Higher Duties: Delete this clause and 
insert a new Clause 19.—Representative Interviewing 
Employees as follows: 

19.—Representative Interviewing Employees. 
An accredited representative of the union shall, with 

the consent of the employer, be permitted to inspect the 
working place of the employer at all reasonable times 
and interview the employees covered by this award. 

21. Clause 20.—General Conditions: Delete this clause 
and insert a new Clause 20.—Board of Reference as follows: 

20.—Board of Reference. 
(1) The Western Australian Industrial Relations Com- 

mission hereby appoints, for the purposes of this 
award, a Board of Reference consisting of a 
Chairman and two other members who shall be 
appointed pursuant to Section 48 of the Industrial 
Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determin- 
ing or dealing with any matter which, under this 
award, may be allowed, approved, fixed, deter- 
mined or dealt with by a Board of Reference. 

22. Clause 21.—Motor Vehicle Allowance: Delete this 
clause and insert a new Clause 21.—Long Service Leave as 
follows: 

21.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 72 of the Western Australian Industrial 
Gazette at pages 1 to 6 inclusive are hereby incorpo- 
rated in and shall be deemed to be part of this award. 

23. Clause 22.—Fares and Travelling Time: Delete this 
clause and insert a new Clause 22.—Higher Duties as 
follows: 

22.—Higher Duties. 
An employee who is capable of performing and does 

perform all duties of a position which carries a higher 
rate of pay than that which he or she usually performs 
for a period of two hours or more in any one shift shall 
be entitled to the higher rate whilst so engaged. 

24. Clause 23.—Payment of Wages: Delete this clause 
and insert a new Clause 23.—General Conditions as 
follows: 

23.—General Conditions. 
(1) An employee, whilst using fumigants, fertilisers, 

hormones and/or other chemicals, shall be sup- 
plied with suitable protective clothing by the 
employer. Such clothing shall remain the property 
of the employer. 

(2) Each employee shall have access to adequate 
washing and toilet facilities. 

(3) The employer shall provide each employee with 
one pair of work shoes and/or work boots, suitable 
for the requirements of the job, upon the comple- 
tion of three months' service. Such footwear shall 
be renewed as and when required but no employee 
shall be entitled to more than one pair of work 
shoes and/or work boots in each year of service. 
Such footwear shall remain the property of the 
employer. 

(4) Each employee, called upon to work in the rain, 
shall be supplied by the employer with oilskins, 
gumboots and/or other protective clothing. Such 
clothing shall remain the property of the em- 
ployer. 

(5) An adequate first aid kit shall be provided by the 
employer at a place readily accessible to employ- 
ees. 

(6) If any disputes arise in respect of any of the 
provisions in this clause the matter shall be 
referred to the Board of Reference for determina- 
tion. 

25. Clause 24.—Wages: Delete this clause and insert a 
new Clause 24.—Motor Vehicle Allowance as follows: 

24.—Motor Vehicle Allowance. 
(1) Where an employee is required and authorised to 

use his/her own motor vehicle in the course of 
his/her duties, he/she shall be paid an allowance 
not less than that provided for in the table set out 
hereunder. Notwithstanding anything contained in 
the subclause, the employer and the employee 
may make any other arrangement as to car 
allowance not less favourable to the employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separable areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(3) A year, for the purpose of this clause, shall 
commence on the 1 st day of July and end on the 
30th day of June next following. 

Rate of hire for use of employee's own vehicle 
on employer's business 

(cents per kilometre) 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600cc 

2600 cc -2600 cc & Under 
Rate Per Kilometre 
Metropolitan Area: 47.2 42.2 36.7 
South West Land 

Division: 48.3 43.3 37.7 
North of 23.5* South 

Latitude: 53.0 47.7 41.5 
Rest of the State: 49.9 44.7 38.8 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During Year Rate 

on Official Business c/km 
Rate Per Kilometre 16.3 

Motor vehicles with rotary engines are to be included 
in the 1600-2600cc category. 

26. Clause 24A.—Minimum Wage—Adult Males and 
Females: Delete this clause. 

27. Clause 25.—Locations Allowances: Delete this clause 
and insert a new Clause 25.—Fares and Travelling Time as 
follows: 

25.—Fares and Travelling Time. 
(1) An employee who, on any day or from day to day, 

is required to work at different clubs or away from 
his/her usual place of employment shall, at the 
direction of his/her employer, present himself/ 
herself for work at such place as required by 
his/her employer at the usual starting time. 

(2) For all employees required on any day to report 
direct to the job, the following allowance shall be 
paid to compensate for excess fares and travelling 
time from the employee's home to his/her place 
of work and return. 

(a) On places within a radius of 27 kilometres 
from the GPO, Perth—95 cents a day; 

(b) For each additional kilometre up to 48 
kilometres 39 cents per kilometre; 

(c) Subject to the provisions of paragraph (d) of 
this subclause work performed at places 



beyond 48 kilometres from the GPO Perth 
shall be deemed to be outside work unless the 
employer and the employees, with the con- 
sent of the union, agree in any particular case 
that the travelling allowance for such work 
shall be paid under this clause, in which case 
an additional allowance of six cents per 
kilometre shall be paid for each kilometre in 
excess of 48 kilometres; 

(d) In respect of work carried out from an 
employer's depot situated more than 48 
kilometres from the GPO Perth, the main 
Post Office in the town in which such depot 
is situated is substituted as the centre for the 
purpose of calculating the allowance to be 
paid to employees as follows: 

(i) on places of work within a radius of 
three kilometres from such Post Of- 
fice—Nil. 

(ii) On places of work beyond a radius of 
three kilometres but within a radius of 
20 kilometres from such Post Office— 
95 cents per day. 

(iii) For each additional kilometre up to 48 
kilometres—39 cents per kilometre. 

(e) Where transport to and from the job is 
provided by the employer from and to his/her 
depot or such other place more convenient to 
the employee as is mutually agreed upon 
between the employer and the employee, half 
the above rates shall be paid: Provided that 
the conveyance used for such transport is 
provided with suitable seating and weather- 
proof covering. 

(3) Where an employee is required to attend a job at 
such distance that he/she cannot return to his/her 
home each night, the employer shall reimburse the 
employee for all reasonable expenses incurred. All 
travelling time, up to a maximum of eight hours 
in any one day, shall be paid for at ordinary rates 
of pay. 

28. Clause 26.—Bereavement Leave: Delete this clause 
and insert a new Clause 26.—Payment of Wages as follows: 

26.—Payment of Wages. 
(1) (a) The employer may elect to pay employees in 

cash, by cheque or by means of a credit 
transfer to a bank, building society or credit 
union account in the name of the employee. 
The day that the credit transfer is credited to 
the employee's account shall be deemed to 
be the date of payment; 

(b) Payment shall be made within three trading 
days from the last day of the pay period and 
if in cash or by cheque shall be made during 
the employee's ordinary working hours; 

(c) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(2) (a) The employer shall pay employees weekly or 
fortnightly in accordance with subclause (1) 
of this clause; 

(b) The method of introducing a fortnightly pay 
system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions 
made from the next and subsequent pays 
provided the period for repayment shall not 
be less than 20 weeks or some other method 
agreed upon by the employer and the 
employee. 

(3) Employees, who are paid by cash or cheque, 
whose day off falls on a pay day shall be paid their 

wages upon request from the employee to the 
employer, prior to the employee taking the day 
off. 

(4) An employee who lawfully terminates his/her 
employment, or is dismissed for reasons other 
than misconduct, shall be paid all wages due to 
him/her by the employer on the day of termination 
of his/her employment or as soon as practicable 
after the date of termination of his/her employ- 
ment. 

29. Clause 27.—Definitions; Delete this clause and insert 
a new Clause 27.—Wages as follows: 

27.—Wages. 
The following shall be the minimum rates of wages 

payable to employees covered by this award: 
Classification Rate Per 

Fortnight 
$ 

(1) Adult Employees 
Trainee (90% of Groundsperson 

Grade 1 rate) 561.40 
Groundsperson Grade 1 623.80 
Groundsperson Grade 2 630.80 
Assistant Greenkeeper 675.40 
Greenkeeper Tradesperson 

Grade 1 795.40 
Greenkeeper Tradesperson 

Grade 2 814.00 
(2) Apprentices (Percentage of Greenkeeper 

Tradesperson Grade 1) 

First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

(3) Leading Hands (Greenkeeper Tradesperson) 
In addition to the appropriate rate pre- 

scribed in subclause (1) of this clause a 
Leading Hand shall be paid: 

Extra Per 
Fortnight 

$ 
(a) If placed in charge of up to 

three other employees includ- 
ing at least one other 
Greenkeeper; 14.60 

(b) If placed in charge of more 
than three other employees 
including at least one other 
Greenkeeper 32.20 

30. Clause 28.—Superannuation: Delete this clause and 
insert a new clause Location Allowances as follows: 

28.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 27.—Wages of 
this award, an employee shall be paid the 
following allowances per fortnight when em- 
ployed in the towns described hereunder: 
Town Per Week 

$ 
Agnew 28.00 
Argyle (See subclause (12)) 72.20 
Balladonia 27.20 
Barrow Island (See subclause (13)) 47.00 
Boulder 11.20 
Broome 44.40 
Bullfinch 13.40 
Carnarvon 22.60 
Cockatoo Island 48.80 
Coolgardie 11.20 
Cue 28.40 
Dampier 38.40 
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Town Per Week 
$ 

Denham 22.60 
Derby 46.20 
Esperance 8.60 
Eucla 31.20 
Exmouth 39.20 
Filzroy Crossing 55.60 
Goldsworthy 25.80 
Halls Creek 63.20 
Kalbarri 9.40 
Kalgoorlie 11.20 
Kambalda 11.20 
Karratha 45.40 
Koolan Island 48.80 
Koolyanobbing 13.40 
Kununurra 72.20 
Laverton 28.20 
Learmonth 39.60 
Leinster 28.00 
Leonora 28.20 
Madura 29.20 
Marble Bar 68.60 
Meekatharra 24.20 
Mount Magnet 30.20 
Mundrabilla 30.20 
Newman 26.80 
Norseman 23.40 
Nullagine 68.40 
Onslow 47.00 
Pannawonica 36.00 
Paraburdoo 35.60 
Port Hedland 39.00 
Ravensthorpe 15.00 
Roeboume 52.00 
Sandstone 28.00 
Shark Bay 22.60 
Shay Gap 25.80 
Southern Cross 13.40 
Teller 63.80 
Teutonic Bore 28.00 
Tom Price 34.60 
Whim Creek 45.00 
Wickham 44.00 
Wiluna 28.60 
Wittenoom 60.80 
Wyndham 68.40 

(2) Except as provided in subclause (3) of this clause, 
an employee who has: 

(a) A dependant shall be paid double the 
allowance prescribed in subclause (1) of this 
clause; 

(b) a partial dependant shall be paid the allow- 
ance prescribed in subclause (1) of this clause 
plus the difference between that rate and the 
amount such partial dependant is received by 
way of a district or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such 
employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment 
of an additional allowance under subclause (2) of 
this clause, but on 31 December, 1987 was in 
receipt of an amount in excess of that under 
General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate 
until 1 July, 1988 when the difference between the 
rate being paid and that due under subclause (2) 
of this clause shall be reduced by 331/3%, the 
difference remaining on 1 January, 1989 shall be 
reduced by 50% from that date and payment in 
accordance with subclause (2) of this clause will 
be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employ- 
ees, apprentices receiving less than adult rate and 

employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be 
paid for the period of such leave the location 
allowance to which he/she would ordinarily be 
entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he/she shall only be paid location allow- 
ance for the period of such leave he/she remains 
in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or 

defacto spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "depen- 
dant" as prescribed in paragraph (a) of this 
subclause who receives a district or location 
allowance which is less than the location 
allowance prescribed in subclause (1) of this 
clause. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (I) of this 
clause shall be such amount as may be agreed 
between the Australian Mines and Metals Associ- 
ation (Inc), the Chamber of Commerce and 
Industry of Western Australia and the Trades and 
Labor Council of Western Australia or, failing 
such agreement, as may be determined by the 
Western Australian Industrial Relations Commis- 
sion. Provided that, pending any such agreement 
or determination, the allowance payable for that 
purpose shall be an amount equivalent to the 
district allowance in force under this award for 
that town or location on 1 June, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any 
employee subject to the provision of this award 
whilst that employee as at 1 June, 1980 remains 
employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location 
allowance representing prices shall be varied from 
the beginning of the first pay period commencing 
on or after the 1st day in July of each year in 
accordance with the annual percentage change in 
the Consumer Price Index (excluding housing) for 
Perth measured to the end of the immediately 
preceding March quarter, the calculation to be 
taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty 
is reserved to the parties to apply for a review of 
the allowance for Argyle in the light of changed 
circumstances occurring after the date of this 
Order. 

(13) The allowance prescribed for Barrow Island shall 
be half the allowance prescribed by Clause 8 of 
the Hydrocarbons and Gas (Production and Proc- 
essing Employees) Consolidated Award 1981, 
which at the date of this Order is $19.00 per week. 
Except for the location allowance prescribed 
under subclause (1) of the terms of this clause 
shall not apply where they are inconsistent with 
the terms of Clause 8 of the Hydrocarbons and Gas 
(Production and Processing Employees) Consoli- 
dated Award 1981. 



31. Clause 28.—Location Allowances: Immediately 
following this clause insert a new Clause 29.—Bereavement 
Leave as follows: 

29.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall, 

on the death within Australia of a wife, husband, 
father, mother, brother, sister, child or stepchild be 
entitled, on notice, of leave up to and including the 
day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death shall be furnished by the employee to 
the satisfaction of his/her employer. 

(2) Payment in respect of compassionate leave is to 
be made only where the employee otherwise 
would have been on duty and shall not be granted 
in any case where the employee concerned would 
have been off duty in accordance with any shift 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay 
or on a public holiday. 

32. Clause 29.—Bereavement Leave: Immediately fol- 
lowing this clause insert a new Clause 30.—Definitions as 
follows: 

30.—Definitions. 
"Trainee" shall mean an employee who has had no 

previous experience in the industry and is appointed as 
such for a maximum period of three months. Following 
the satisfactory completion of three months service, or 
lesser period as agreed, the employee shall be paid in 
accordance with the wage rate specified for a Ground- 
sperson Grade 1. 

"Groundsperson Grade 1" shall mean an employee 
able to perform all labouring and gardening duties 
required and in addition is able to operate plant and 
equipment excluding green cutting equipment. 

"Groundsperson Grade 2" shall mean an employee 
with at least 12 months experience in the industry and 
is able to perform all labouring, gardening and plant 
duties. In addition the employee may have some basic 
servicing knowledge of plant and is able to assist the 
Greenkeeper in his/her duties. 

"Assistant Greenkeeper" shall mean an employee 
who has had three years experience in the industry and 
is an understudy to the Greenkeeper and is capable of 
performing all tasks required of him/her by the 
Greenkeeper including the operation of all plant and 
equipment. In addition the employee will possess a 
sound knowledge of the use of chemicals. 

' 'Greenkeeper Tradesperson Grade 1'' shall mean an 
employee who has successfully completed a recognised 
Apprenticeship in the Tbrf Management branch of the 
Horticultural Trade, and who produces proof satisfac- 
tory to the employer of such qualification or who has 
by other means achieved a standard of knowledge 
equivalent thereto and is appointed, in writing, as such 
by the employer. 

"Greenkeeper Tradesperson Grade 2" shall mean an 
employee who has successfully completed a recognised 
Apprenticeship in the Tbrf Management branch of the 
Horticultural Trade, and who produces proof satisfac- 
tory to the employer of such qualification and who has 
had at least three years post-apprenticeship experience 
and demonstrated higher skills in turf management 
relevant to the employer's business. 

"Spread of Shift" shall mean the time which lapses 
from the employee's actual starting time to the 
employee's actual finishing time on each work period. 

"Non-working Day" shall mean any day upon 
which an employee, pursuant to the terms of the 
contract of employment, is not available to the 
employer for the purposes of rostering the ordinary 
hours of work. 

"Rostered Day Off shall mean any day (other than 
a "Non—Working Day" as defined) upon which an 
employee is not rostered to work any ordinary hours of 
work; provided that an employee's rostered day off 
shall be a period of 24 hours commencing from the 
completion of an ordinary hours work period. 

33. Clause 30.—Definitions: Immediately following this 
clause insert a new Clause 31.—Superannuation as follows: 

31.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute three percent of 
ordinary time earnings per eligible employee 
into one of the following Approved Superan- 
nuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause 

(4) of this clause. 
(b) Employer contributions shall be paid on a 

monthly basis for each week of service that 
the eligible employee completes with the 
employer; 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in 
excess of 38 ordinary hours or for periods of 
workers' compensation in excess of 52 
weeks. No contributions shall be made in 
respect of annual leave paid out on termina- 
tion or any other payments on termination. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause 

(1)—^Employer Contributions of this clause 
shall be calculated by the employer on behalf 
of each employee from the date one month 
after the employee commenced employment, 
unless the employee fails to return a com- 
pleted application to join the Fund and the 
employer has complied with the following: 

(i) the employer shall provide the em- 
ployee with an application to join the 
Fund and documentation explaining the 
Fund within one week of employment 
commencing. 

(ii) If the employee fails to return to the 
employer a completed application to 
join the Fund within two weeks of 
receipt, the employer shall send to the 
employee by certified mail, a letter 
setting out relevant superannuation in- 
formation, the letter of denial set out in 
subclause (6) of this clause and an 
application to join the Fund. 

(iii) Where the employee completes and 
returns the letter of denial, no contribu- 
tions need to be made on that em- 
ployee's behalf. 

(iv) Where the employee neither completes 
and returns the application to join the 
Fund nor the letter of denial within one 
week of postage the employer shall 
advise either the union or the Fund 
Administrator in writing of the em- 
ployee's failure to return the completed 
form. 

(v) From two weeks following the em- 
ployer's advice pursuant to subpara- 
graph (iv) of this paragraph should the 
employee not have returned the com- 
pleted form the employer shall be under 
no obligation to make superannuation 
payments on behalf of that employee. 

Provided that if at any time an 
employee returns a signed application 
form, notwithstanding a previous failure 
to return such form or the return of a 



letter of denial, the employer shall make 
contributions on behalf of that employee 
from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not be 
entitled to receive the employer contribution 
mentioned in subclause (1) Employer Contri- 
butions of this clause unless they work a 
minimum average of 12 hours per week; 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any fund which 

complies with Australian Government's Opera- 
tional Standards for Occupational Superannua- 
tion. 

"Ordinary time earnings" shall mean the 
salary, wage or other remuneration regularly 
received by the employee in respect of the time 
worked in ordinary hours and shall include shift 
work penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work PROVIDED That "ordinary time earn- 
ings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allow- 
ances (including payments made for travelling 
related to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this 

clause shall apply to an employer who at the date 
of this Order: 

(a) Was contributing to a Superannuation Fund, 
in accordance with an Order of an industrial 
tribunal; OR 

(b) was contributing to a Superannuation Fund, 
in accordance with an Order or Award of an 
industrial tribunal, for a majority of employ- 
ees and makes payment for employees 
covered by this award in accordance with that 
Order or Award; OR 

(c) subject to notification to the union, was 
contributing to a Superannuation Fund for 
employees covered by this Award where 
such payments are not made pursuant to an 
Order of an industrial tribunal; OR 

(d) was not contributing to a Superannuation 
Fund for employees covered by this Award 
AND 

(i) written notice of the proposed alterna- 
tive Superannuation Fund is given to the 
union; AND 

(ii) contributions and benefits of the pro- 
posed alternative Superannuation Fund 
are no less than those provided by this 
clause; AND 

(iii) within one month of the notice pre- 
scribed in subparagraph (i) of this 
paragraph being given, the union has not 
challenged the suitability of the pro- 
posed Fund by notifying the Western 
Australian Industrial Relations Com- 
mission of a dispute. 

(5) Operative Date; 
This clause shall operate from the beginning of 

the first full calendar month following Western 
Australian Industrial Relations Commission ap- 
proval of this clause. The approved date is the 2nd 
of October, 1989. 

(6) Letter of Denial; 
The letter of denial shall be in the following 

form: 
"To (employer) 
I have received an application for membership 

of the non-contributory Superannuation Fund and 
understand: 
(a) That should I sign such form you will make 

contributions on my behalf; AND 
(b) that I am not required to make contributions 

of my own; AND 
(c) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of 
the Fund or have any contributions made on 
my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
34. Clause 31.—Superannuation: Immediately following 

this clause insert a new Clause 32.—Roster as follows: 
32.—Roster. 

(1) A roster of the working hours shall be exhibited 
in each establishment in such places as it may be 
conveniently and readily seen by each employee 
concerned. ■ 

(2) Such roster shall show: 
(a) The name of each employee; 
(b) the hours to be worked by each employee 

each day and the breaks in shift to be taken. 
(3) The roster shall be open for inspection to a duly 

accredited representative of the union at such 
times as the "Record" is so open for inspection. 

(4) The roster shall be drawn up in such a manner as 
to show the ordinary working hours of each 
employee (other than a casual employee) for at 
least a fortnight in advance of the date of the roster 
and may only be altered on account of the sickness 
of an employee, or by mutual consent between the 
employee and the employer, or by the employer 
giving at least three days notice of such alteration 
to the employee. 

35. Clause 32.—Roster: Immediately following this 
clause insert a new Clause 33.—Training as follows: 

33.—Training. 
(1) The parties to this award recognise that in order 

to increase the efficiency, productivity and com- 
petitiveness of industry, a greater commitment to 
training and skill development is required. Ac- 
cordingly, the parties commit themselves to: 
(a) Developing a more highly skilled and flexi- 

ble workforce; 
(b) Providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; 

(c) Removing barriers to the utilisation of skills 
required. 
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(2) After the insertion of the new classification 
structure the employer shall review the existing 
training programme consistent with: 

(a) The current and future skill needs of the 
enterprise or industry; 

(b) The size, structure and nature of the opera- 
tions of the enterprise; 

(c) The need to develop vocational skills rele- 
vant to the enterprise or industry through 
courses conducted on-the-job or by accred- 
ited institutions and providers. 

(3) (a) Where, arising from the training programme 
developed in accordance with subclause (1) 
of this clause the employer determines that 
an employee should undertake additional 
training, that training may be undertaken 
either on or off-the-job. Provided that if the 
training is undertaken during ordinary work- 
ing hours the employee concerned shall not 
suffer any loss of ordinary pay; 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed textbooks 
(excluding those textbooks which are availa- 
ble in the employers technical library) in- 
curred in connection with the undertaking of 
training shall be reimbursed by the employer 
upon production of evidence of such expen- 
diture. Provided that reimbursement shall 
also be on annual basis subject to the 
presentation of reports of satisfactory pro- 
gress. Provided further that where an em- 
ployer reimburses an employee for the cost 
of textbooks, those textbooks shall be re- 
tained in the employers technical library. 

36. Clause 33.—Training: Immediately following this 
clause insert a new Clause 34.—Award Modernisation/ 
Enterprise Agreements as follows: 

34.—Award Modernisation/Enterprise Agreements. 

(1) The parties are committed to modernising the 
terms of the award to show it provides for more 
flexible working arrangements, improves the 
quality of working life, enhances skills and job 
satisfaction and assists positively in the restructur- 
ing process. 

(2) In conjunction with testing the new award 
structure the union is prepared to discuss all 
matters raised by the employers for increased 
flexibility. As such any discussion with that union 
must be premised on the understanding that: 

(a) The majority of employees at each enterprise 
must genuinely agree; 

(b) No employee will suffer a reduction in 
earnings in respect of their ordinary hours of 
work; 

(c) The union must be party to the agreement; 

(d) Where the agreement represents the consent 
of the employer and the majority of the 
employees concerned, the union will not 
unreasonably oppose any agreement; 

(e) Agreements will be ratified by the Western 
Australian Industrial Relations Commission. 

(3) Should an agreement be reached pursuant to this 
clause at a particular enterprise and that agreement 
required award variation, the parties will not 
oppose that award for that particular provision for 
that particular enterprise. 

(4) The parties agree that under this heading any 
award matter can be raised for discussion. 

(5) Employees within each grade are to perform a 
wider range of duties including work which is 
incidental or peripheral to their main tasks or 
functions. 

37. Schedule "A"—Respondents: Delete this Schedule. 
38. Schedule "B"—Parties to the Award: Delete this 

Schedule. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 1973-1990 

No. 13 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

Western Australian Government Railways Commission. 
No. 1521 of 1993. 

COMMISSIONER G.L. FIELDING. 
3 February 1994. 

Reasons for Decision. (extempore) 
THE COMMISSIONER: This is an application to amend 
the Government Railways Locomotive Enginemen's Award 
1973-1990, more particularly paragraph 23(1 )(e) which 
provides that where a worker in the metropolitan area is 
required to work at a metropolitan depot, other than the 
depot the worker is stationed, he is entitled to certain 
allowances, one of which is an allowance of 80 cents per 
kilometre for the extra distance the worker is required to 
travel. Furthermore, where the period of relief is for one 
week or less, an allowance of $4.00 per shift is to be paid 
as the Award says in recognition of the disruption to the 
worker's normal roster. 

The Award also provides that the rates referred to in the 
paragraph "will be adjusted from time to time in accordance 
with the Taxi Control Board metropolitan rates". Those 
rates were adjusted on 13 December last and the parties have 
come before the Commission seeking to amend the Award 
to recognise those changes. 

This application is similar to Application 1537 of 1993 
where the Australian Railways Union sought to amend the 
award covering its employees, which award made provision 
for the same allowances. What was said on that occasion 
applies, in my view, with equal force on this occasion. 

I am prepared to accede to the application in the terms in 
which it is made and by consent the amendments are to have 
effect on and from 13 December last. 

Appearances: Mr M.D. McPolin on behalf of the 
Applicant. 

Mr A. Hassell on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
Western Australian Government Railways Commission. 

No. 1521 of 1993. 

Government Railways Locomotive Enginemen's Award 
1973-1990 

No. 13 of 1973. 

COMMISSIONER G.L. FIELDING. 
3 February 1994. 

Order. 
HAVING heard Mr M.D. McPolin on behalf of the 
Applicant and Mr A. Hassell on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Government Railways Locomotive Engine- 
men's Award 1973-1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the 13th day of December, 
1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 23.—Lodging Allowance: Delete placita (l)(e)(i) 

and (ii) and insert in lieu thereof the following— 
(e) When a worker in the metropolitan area is 

required to work at a metropolitan depot other 
than the depot at which the worker is stationed the 
following will apply: 

(i) When the distance the worker is required to 
travel from the worker's usual place of 
residence to the depot where the worker is 
temporarily working is greater than the 
distance the worker is required to travel from 
his usual place of residence to the worker's 
home depot, the worker shall be paid an 
allowance of 83 cents per kilometre in both 
directions for the extra distance the worker 
is required to travel. Such allowance as 
specified in this paragraph is in recognition 
of the cost and time taken for the extra 
distance to be travelled, and in addition: 

(ii) When the period of relief is for one week or 
less an allowance of $4.20 per shift shall be 
paid in recognition of the disruption to the 
worker's normal roster. 

The rates referred to in this subclause will 
be adjusted from time to time in accordance 
with the Taxi Control Board metropolitan 
rates. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 1973-1990 

No. 13 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

No. 1480 of 1993. 

COMMISSIONER G.L. FIELDING. 
3 February 1994. 

Reasons for Decision. (extempore) 
THE COMMISSIONER: This is an application to amend 
the Government Railways Locomotive Enginemen's Award 
1973-1990, more particularly subclause 15(2) to provide that 
workers' wages may be paid into any credit union, not 
simply the Westbond or CSA credit union, as the Award 
now provides. 

The application follows one brought in respect of the 
railway officers some time ago and is clearly a sensible 
application which gives more flexibility to the employees, 
as well as to the employer (see: Western Australian 
Government Railways Commission v. West Australian 
Railway Officers' Union (1993) 74 WAIG 178). In the 
circumstances I am prepared to accede to the application, 
given that the Union consents to it, and by consent the 
amendments are to take effect on and from 3 February 1994. 

Appearances: Mr A. Hassell on behalf of the Applicant. 
Mr M.D. McPolin on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
The West Australian Locomotive Engine Drivers', 

Firemen's and Cleaners' Union of Workers 
No. 1480 of 1993. 

Government Railways Locomotive Enginemen's Award 
1973-1990 

No. 13 of 1973. 
COMMISSIONER G.L. FIELDING. 

3 February 1994. 
Order. 

HAVING heard Mr A. Hassell on behalf of the Applicant 
and Mr M.D. McPolin on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Railways Locomotive Engine- 
men's Award 1973-1990 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Payment of Wages: After the words "or 

credit union" in subclause (2) delete the words "(either 
Westbond or C.S.A.)". 



GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 1981. 

No. 2 of 1980. 
ENGINEERING TRADES (GOVERNMENT) AWARD 

1967. 
Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Water Resources and Another 
and 

Metals and Engineering Workers' Union—Western 
Australia and Others. 

No. 1019 of 1992. 

Minister for Water Resources and Another 
and 

Metals and Engineering Workers' Union—Western 
Australia and Others. 

No. 1020 of 1992. 

Minister for Water Resources and Another 
and 

Metals and Engineering Workers' Union—Western 
Australia and Others. 

No. 1021 of 1992. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch). 
and 

Water Authority of Western Australia. 
No. 1079 of 1992. 

COMMISSIONER G.L. FIELDING. 
20 December 1993. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: The Commission has before it a 
number of applications. One is to amend the Government 
Water Supply, Sewerage and Draining Employees Award, 
1981, in effect to extend the scope of that Award so that it 
covers employees of the Western Australian Water Author- 
ity who are based outside of the metropolitan area as well 
as those who are based within it, and also to remove from 
the scope of the Award the non-trade classifications which 
are now subject to Federal award coverage. 

Another application involves repealing the Government 
Water Supply (Kalgoorlie Pipeline) Award, 1981 and, in 
effect, incorporating many of its provisions into the 
Government Water Supply, Sewerage and Draining Em- 
ployees Award, 1981. Yet another of the applications seeks 
to amend the scope of the Engineering Trades (Government) 
Award, 1987, which covers, amongst others, country based 
engineering trades employees, many of whom were former 
Public Works Department employees. It is proposed that the 
Minister for Water Resources be deleted from the list of 
parties bound by the award. 

The object of this exercise is to have employees of the 
Water Authority engaged in the engineering trades covered 
by a single award, lb give better effect to that exercise, there 
are a number of over-award orders of the Commission, being 
Orders C 749 of 1990 and C 380 of 1990, to be cancelled 
and, in effect, their provisions are to be incorporated into the 
Government Water Supply, Sewerage and Drainage Em- 
ployees Award, 1981. 

All these changes arise out of an enterprise bargaining 
agreement entered into as long ago as July 1992 and which 
was apparently approved by the Commission in proceedings 
No. C 238 of 1992. By that agreement the parties agreed to 
restructure the various awards to which I have referred and 
otherwise modernise the conditions of employment applying 
to employees employed in the engineering trades by the 
Water Authority. Not the least of the restructuring proposals 
was a proposal to redesign the classification structure under 
the existing Award to have regard for cross trade training 

in fulfilment of the modem concept of multi-skilling. In 
particular, the restructuring is designed to recognise the 
amalgamation of the instrument and electrical trades. 

Besides having a wider scope and incorporating a new 
classification structure, the single award adopts modem 
conditions of employment with respect to such things as 
parental leave, English language tuition and the introduction 
of change. Various redundant special rates and conditions 
have been deleted and the special rates and conditions under 
the Government Water Supply (Kalgoorlie Pipeline) Award, 
1981 and under the Engineering Trades (Government) 
Award, 1987 where relevant have been incorporated only for 
the benefit of employees formerly covered by these awards. 
The protective equipment provisions have been streamlined, 
having regard to the Occupational Health, Safety and 
Welfare Act. The travelling time provisions have been made 
more user friendly. The meal allowance has been increased 
by 2.5 per cent as, indeed, have other allowances. The shift 
work provision, which in the existing award contains a 
number of errors which mysteriously have found their way 
into the recently consolidated award, have been corrected. 
The distant work and special leave provisions have been 
amended to reflect those in the Engineering Trades 
(Government) Award. The Commission standard for district 
allowances has been incorporated into the award. Provision 
has been made for apprentices to take alternative rostered 
days off when they clash with technical school demands. 

Perhaps most importantly of all, the award incorporates 
into it a new classification structure and as a result a 
restructured wage structure which allows, as I have said, for 
cross trade training. The key classification is C10—the base 
trade tradesman. The rate of pay for that classification is 

436.00 per week, the same as for similar classifications 
under the Engineering Trades (Government) Award, after 
the structural efficiency adjustment of 2.5 per cent The 
relativities between the various single trade classifications 
are the same as in the national metal trades standard. 
However, in the case of the dual trades there are new 
classifications. I am satisfied, having regard to the work 
value of the new posts, that the relativities struck for them 
are fair and reasonable, notwithstanding the view adopted 
by the Commission in Court Session in the Amalgamated 
Metal Workers Union and Others v. Western Mining 
Corporation Pty Limited (1991) 71 WAIG 2788 where 
somewhat similar classifications have been examined. The 
evidence in these proceedings is that the work required of 
these people is unique to the Water Authority and, moreover, 
the Commission in Court Session was at pains to say in the 
Western Mining Case (supra) that the rates struck in that 
case were not to be taken as a precedent but, rather, they 
were rates of pay which were seen to be unique to Western 
Mining. I take the same view insofar as the Water Authority 
rates of pay are concerned. 

There are some other changes to the conditions of 
employment of the employees in question, but they can best 
be described as being of a technical nature rather than as a 
change in substance. 

On any reading of the submissions of the parties, one can 
only say that they have complied with the Structural 
Efficiency Principle in substance, as well as in form, and I 
am prepared to make an order amending the Government 
Water Supply, Sewerage and Draining Employees Award, 
1981 in terms of the amended application before the 
Commission. 

The parties now are ad idem that those amendments 
should take place on and from 9 December, that being the 
date when the parties were first before the Commission to 
deal with the matter. The parties would have preferred the 
Commission to fix an operative date earlier than that, but 
they rightly acknowledge that it is not an option which can 
be readily achieved as the Commission's Wage Fixing 
Principles now stand, at least without a special case 
conference. In the circumstances, the Applicant is prepared 
to introduce the changes administratively and, in my view, 
that is a sensible solution to the problem. Although the 
Award has not been amended, the new structure is already 
in place and I would have thought the circumstances are 



sufficiently special to justify a retrospective payment as 
agreed. 

Of course, I indicate that I will make an order cancelling 
the Government Water Supply (Kalgoorlie Pipeline) Award, 
1981 and an order amending the Engineering Trades 
(Government) Award, 1987 as sought and also orders 
cancelling Order Nos C 380 of 1991 and C 749 of 1990. 
Although it is probably not necessary, I will, as the parties 
request, order that Order No. C 431 of 1993 be cancelled. 

Appearances: Mr D. Martin on behalf of the Applicants 
Miss M. Robinson on behalf of the Respondents 
Ms J. Sheridan on behalf of the Department of Productiv- 

ity and Labour Relations 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minister for Water Resources and Another 

and 
Metals and Engineering Workers' Union—Western 

Australia and Others. 
No. 1019 of 1992. 

Government Water Supply, Sewerage and Drainage 
Employees Award 1981. 

No. 2 of 1980. 

COMMISSIONER G.L. FIELDING. 
20 December 1993. 

Order. 
HAVING heard Mr D. Martin on behalf of the Applicants 
and Miss M. Robinson on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Government Water Supply, Sewerage and 
Drainage Employees Award 1981 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect on and from the 9th day of 
December, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

the following— 

1.—Title. 
This Award shall be known as the Government Water 

Supply, Sewerage and Drainage Employees Award 1981 
and replaces the following awards as they applied to the 
Water Authority of Western Australia, namely— 

Engineering Trades (Government) Award 1967, 
Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

Government Water Supply (Kalgoorlie Pipeline) 
Award No. A 15 of 1981. 

2. Clause 2.—Arrangement: Delete this clause and insert 
in lieu thereof the following— 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Classification Structure and Definitions 
6. Contract of Service 

7. Parental Leave 
8. Payment of Wages 
9. Higher Duties 

10. Special Rates and Provisions 
11. Protective Equipment 
12. First Aid Attendant 
13. Amenities 
14. Travelling Time and Allowances 
15. Car Allowance 
16. Hours 
17. Tea Breaks, Meal Hours, Refreshments 
18. Shift Work 
19. Overtime 
20. Annual Leave 
21. Public Holidays 
22. Special Leave 
23. Sick Leave 
24. Long Service Leave 
25. Under Rate Employees 
26. Distant Work—Construction 
27. Recognition of Union 
28. Union Stewards 
29. Leave to Attend Union Business 
30. Right of Entry 
31. Posting of Award 
32. Posting of Notices 
33. Inspection of Wages Sheets 
34. Appeals 
35. District Allowance 
36. No New Designations 
37. Apprentices 
38. Wages 
39. Liberty to Apply 
40. Deduction of Union Subscriptions 
41. Trade Union Training Leave 
42. Paid Leave for English Language Tbition 
43. Dispute Settling Procedure 
44. Structural Efficiency 
45. Training 
46. Job Description Form 
47. Job Description Creation Procedure 
48. Job Design 
49. Introduction of Change 

Schedule A—Parties to the Award 
Schedule B—Classification Transition 
Schedule C—Definitions of Previous Classifica- 
tions 
Schedule D—Engineering Tradespersons (District 
Electrical Technicians) 
Schedule E—Engineering Tradespersons (Mobile 
Mechanical Fitters) 

3. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu the following— 

3.—Area and Scope. 
This Award shall apply to all employees employed by the 

Water Authority of Western Australia under the provisions 
of the Water Authority Act 1984, as amended, in the 
classifications mentioned in this Award. 

4. Clause 5.—Definitions: Delete this clause and insert in 
lieu the following— 

5.—Classification Structure and Definitions. 
(1) Classification Structure— 

Level Classification Title 

C 5 Water Industry 
Engineering 
Tradesperson 

C 6 Water Industry 
Engineering 
Tradesperson 

C 7 Water Industry 
Engineering 
Tradesperson 

Minimum Training Require- 
ment 
Advanced Certificate or 15 
appropriate accredited mod- 
ules of an Associate Diploma, 
or formal equivalent. 
12 appropriate accredited 
modules of an Advanced Cer- 
tificate or Associate Diploma, 
or formal equivalent 
9 appropriate training mod- 
ules in addition to the training 
requirements for C10. 



Classification Title 

Water Industry 
Engineering 
Tradesperson 

Water Industry 
Engineering 
Tradesperson 

Water Industry 
Engineering 
Tradesperson 
Water Industry 
Engineering Employee 

Minimum Training Require- 
ment 
6 appropriate accredited tech- 
nical modules in addition to 
the training requirements for 
C 10. 
3 appropriate accredited tech- 
nical modules in addition to 
the training requirements for 
C 10. 
Trades Certificate or Trade- 
sperson's Rights Certificate. 

C 11 Water Industry 16 appropriate accredited 
Engineering Employee modules and relevant on the 

job training. 
C 12 Water Industry 8 appropriate accredited mod- 

Engineering Employee ules and relevant on the job 
training. 

C 13 Water Industry Up to 38 hours' induction 
Engineering Employee training and up to 3 months' 

structured training. 
The definitions for levels DC 10—DCS inclusive are 

as for the C structure as listed above except that, in 
addition, employees appointed to the DC structure are 
required to hold the appropriate cross or dual trained 
instrument/electrical fitting trades certificate. Mini- 
mum training requirements for levels DC10—DCS 
inclusive are described by the corresponding number 
of appropriate technical training modules in addition to 
the training requirements for DC 10. 

(2) Definitions— 
Water Industry Engineering Employee 
Level C13 
(Relativity to CIO—82%) 

A Water Industry Engineering Employee who 
exercises skills relevant to die specific requirements of 
the enterprise, and who is— 

(a) Undertaking or has undertaken up to 38 hours' 
training which may include information on the 
enterprise, conditions of employment, introduc- 
tion to supervisors and fellow employees, training 
and career path opportunities, plant layout, work 
and documentation procedures, occupational 
health and safety, equal employment opportunity 
and quality control/assurance; and up to three 
months' structured training so as to enable the 
employee to perform work within the scope of this 
level; 

and to the level of his/her training— 
(b) Works under direct supervision either individually 

or in a team environment; 
(c) Understands and undertakes basic quality control/ 

assurance procedures including the ability to 
recognise basic deviations/faults; 

(d) Understands and utilises basic statistical process 
control procedures; 

Indicative of the tasks which an employee at this 
level may perform are the following— 

• Repetition work on automatic, semi-automatic or 
single purpose machines or equipment; 

• Assembles components using basic written, spo- 
ken and/or diagrammatic instructions in an assem- 
bly environment; 

• Basic soldering or butt and spot welding skills or 
cuts scrap with oxyacetylene blow pipe; 

• Uses selected hand tools; 
• Boiler cleaning; 
• Maintains simple records; 
• Uses hand trolleys and pallet trucks; 
• Assists in the provision of on-the-job training in 

conjunction with tradespersons and supervisor/ 
trainees. 

Level C12 
(Relativity to CIO—87.4%) 

A Water Industry Engineering Employee who 
exercises skills relevant to the specific requirements of 
the enterprise, as described in a job description, at a 
level above and beyond that of a C13, and whose job 
description requires— 
(a) Satisfactory completion of a minimum of eight 

accredited training modules and complemented 
such training with relevant on-the-job skill appli- 
cation to the appropriate level of competence as 
defined in the training programme; 

and to the level of his/her training— 
(b) Is responsible for the quality of his/her own work 

subject to routine supervision; 
(c) Works under routine supervision either individu- 

ally or in a team environment; 
(d) Exercises discretion within his/her level of skills 

and training. 
Indicative of the tasks which an employee at this 

level may perform are the following— 
• Receiving, dispatching, sorting, checking, pack- 

ing, documenting and recording of goods, materi- 
als and components; 

• Basic inventory control in the context of a 
production process; 

• Basic keyboard skills; 
• Advanced soldering techniques; 
• Operation of mobile equipment including 

forklifts, overhead cranes and winch operation; 
• Ability to measure accurately; 
• Assist one or more tradespersons; 

Level Cll 
(Relativity to CIO—92.4%) 

A Water Industry Engineering Employee who 
exercises skills relevant to the specific requirements of 
the enterprise, as described in a job description, at a 
level above and beyond that of a C12, and whose job 
description requires— 

(a) Satisfactory completion of a minimum of 16 
accredited training modules and complemented 
such training with relevant on-the-job skill appli- 
cation to the appropriate level of competence as 
defined in the training programme; 

and to the level of his/her training— 
(b) Works from complex instructions and procedures; 
(c) Assists in the provision of on-the-job training to 

a limited degree; 
(d) Co-ordinates work in a team environment or 

works individually under general supervision; 
(e) Is responsible for assuring the quality of his/her 

own work. 
Indicative of the tasks which an employee at this 

level may perform are the following— 
• Uses precision measuring instruments; 
• Machine setting, loading, and operation; 
• Rigging (certificated); 
• Inventory and store control including— 

Licensed operation of all appropriate materials 
handling equipment; 
Use of tools and equipment within the scope 
(basic non-trades) maintenance; 

Computer operation at a level higher than that 
of an employee at C12 level; 

• Intermediate keyboard skills; 
• Basic engineering and fault finding skills; 
• Performs basic quality checks on the work of 

others; 



• Licensed and certified for forklift, engine driving 
and crane driving operations to a level higher than 
C12. 

• Has a knowledge of the employer's operation as 
it relates to production process; 

• Lubrication of production machinery equipment. 
Water Industry Engineering Tradesperson 
Level CIO 
(Relativity 100%) 

An employee who is employed as a Water Industry 
Engineering Tradesperson and holds a Trade Certifi- 
cate or Tradesperson's Rights Certificate in a relevant 
trade stream as a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
and is able to exercise competently the skills and 
knowledge of that trade using any non-trade skills 
which facilitates the completion of the whole task 
whilst not promoting deskilling. 

A Water Industry Engineering Tradesperson exer- 
cises trade skills relevant to the specific requirements 
of the enterprise, as described in a job description, at 
a level above and beyond that of an employee at C11, 
and to the level of his/her training— 
(a) Understands and applies quality control tech- 

niques; 
(b) Exercises good interpersonal and communications 

skills; 
(c) Exercises keyboard skills at a level higher than 

Cll; 
(d) Exercises discretion within the scope of this 

grade; 
(e) Performs work under limited supervision either 

individually or in a team environment; 
(f) Operates all lifting equipment incidental to his/her 

work; 
(g) Performs non-trade tasks incidental to his/her 

work; 
(h) Able to inspect products and/or materials for 

conformity with established operational stan- 
dards. 

Level C9 
(Relativity to CIO—105%) 

A Water Industry Engineering Tradesperson is a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
who exercises trade skills relevant to the specific 
requirements of the enterprise, as described in a job 
description, at a level above and beyond that of a CIO 
tradesperson, and whose job description requires— 
(a) Satisfactory completion of a minimum of three 

accredited technical training modules in addition 
to the training requirements of CIO, and comple- 
mented such training with relevant on-the-job skill 
application to the appropriate level of competence 
as defined in the training programme; 

and to the level of his/her training— 
(b) Exercises the skills attained through satisfactory 

completion of the training prescribed for this 
classification subject to the standards which will 
apply to this Award; 

(c) Exercises discretion within the scope of this 
grade; 

(d) Works under general supervision either individu- 
ally or in a team environment; 

(e) Understands and implements quality control tech- 
niques; 

(f) Provide trade guidance and assistance as part of 
a work team; 

(g) Exercises trade skills relevant to the specific 
requirements of the enterprise at a level higher 
than Water Industry Metal Tradesperson CIO. 

Tasks which an employee at this level may perform 
are subject to the employee having the appropriate 
trade and post-trade training to enable them to perform 
particular tasks. 
Level C8 
(Relativity to CIO—110%) 

A Water Industry Engineering Tradesperson is a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
who exercises trade skills relevant to the specific 
requirements of the enterprise, as described in a job 
description, at a level above and beyond that of a C9 
tradesperson, and whose job description requires— 
(a) Satisfactory completion of a minimum of six 

accredited technical training modules in addition 
to the training requirements of CIO, and comple- 
mented such training with relevant on-the-job skill 
application to the appropriate level of competence 
as defined in the training programme; 

and to the level of his/her training— 
(b) Exercises the skills attained through satisfactory 

completion of the training prescribed for this 
classification subject to the standards which will 
apply to this Award; 

(c) Provides trade guidance and assistance as part of 
a work team; 

(d) Assists in the provision of training in conjunction 
with supervisors and trainers; 

(e) Understands and implements quality control tech- 
niques; 

(f) Works under limited supervision either individu- 
ally or in a team environment; 

(g) Exercises trade skills relevant to the specific 
requirements of the enterprise at a level higher 
than Water Industry Metal Tradesperson C9. 

The following indicative tasks which an employee 
at this level may perform are subject to the employee 
having appropriate trade and post-trade training to 
enable the employee to perform particular tasks. 

• Exercises high precision trade skills using various 
materials and/or specialised techniques; 

• Performs operations on a CAD/CAM terminal in 
the performance of routine modifications to 
NC/CNC programs; 

• Installs, repairs and maintains, tests, modifies, 
commissions and/or fault finds on complex ma- 
chinery and equipment which utilises hydraulic 
and/or pneumatic principles and in the course of 
such work, is required to read and understand 
hydraulic and pneumatic circuitry which controls 
fluid power systems; 

• Works on complex or intricate circuitry which 
involves examining, diagnosing and modifying 
systems comprising inter-connected circuits. 



Level C7 
(Relativity to CIO—115%) 

A Water Industry Engineering Tradesperson is a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
who exercises trade skills relevant to the specific 
requirements of the enterprise, as described in a job 
description, at a level above and beyond that of a C8 
tradesperson, and whose job description requires— 
(a) Satisfactory completion of a minimum of three 

appropriate training modules in addition to the 
requirements of C8; or 

(b) Satisfactory completion of nine appropriate mod- 
ules towards an Advanced Certificate; or 

(c) Satisfactory completion of nine appropriate mod- 
ules towards an Associate Diploma; 

and to the level of his/her training— 
(d) Exercises the skills attained through satisfactory 

completion of the training prescribed for this 
classification subject to the standards which will 
apply to this Award; 

(e) Provides trade guidance and assistance as part of 
a work team; 

(f) Provides training in conjunction with supervisors 
and trainers; 

(g) Understands and implements quality control tech- 
niques; 

(h) Works under limited supervision either individu- 
ally or in a team environment; 

The following indicative tasks which an employee 
at this level may perform are subject to the employee 
having appropriate trade and post-trade training to 
enable the employee to perform particular tasks. 

• Works on machines or equipment which utilise 
complex mechanical, hydraulic and/or pneumatic 
circuitry and controls or a combination thereof; 

• Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and con- 
trols; 

• Works on instruments which make up a complex 
system which utilises some combination of elec- 
trical/electronic, mechanical or fluid power princi- 
ples; 

• Applies advanced computer numerical control 
techniques in machining or cutting or welding or 
fabrication; 

• Exercises intermediate CAD/CAM skills in the 
performance of routine modifications programs; 

• Works on complex or intricate interconnected 
electrical circuits at a level above C8. 

• Works on complex radio/communication equip- 
ment. 

Level C6 
(Relativity to CIO—125%) 

A Water Industry Engineering Tradesperson is a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
who exercises trade skills relevant to the specific 
requirements of the enterprise, as described in a job 
description, at a level above and beyond that of a C7 
tradesperson, and whose job description requires— 

(a) Satisfactory completion of a minimum of— 
• appropriate modules of an Advanced Certifi- 

cate (yet to be determined); or 
• appropriate modules of an Associate Di- 

ploma (yet to be determined); or 
• Equivalent accredited training; 

and to the level of his/her training— 
(b) Undertakes quality control and work organisation 

at a level higher than for C7; 
(c) Provides trade guidance and assistance as part of 

a work team; 
(d) Provides training in conjunction with supervisors 

and trainers; 
(e) Performs maintenance planning and predictive 

maintenance work not in technical fields; 
(f) Works under limited supervision either individu- 

ally or in a team environment; 
(g) Prepares reports of a technical nature on specific 

tasks or assignments as directed; 
(h) Exercises broad discretion within the scope of this 

level. 
The following indicative tasks which an employee 

at this level may perform are subject to the employee 
having appropriate trade and post-trade training to 
enable the employee to perform particular tasks. 

• Works on combinations of machines or equipment 
which utilise complex electronic, mechanical and 
fluid power principles; 

• Works on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical, fluid power 
principles and electronic circuitry containing 
complex analogue and/or digital control systems 
utilising integrated circuitry; 

• Applies computer integrated manufacturing tech- 
niques involving a higher level of computer 
operating and programming skills than for C7; 

• Works on various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
using integrated circuitry. 

L^vel C5 
(Relativity to CIO—130%) 

A Water Industry Engineering Tradesperson is a— 
(a) Water Industry Engineering Tradesperson (electri- 

cal/electronic); or 
(b) Water Industry Engineering Tradesperson (me- 

chanical); or 
(c) Water Industry Engineering Tradesperson (fabri- 

cation); 
who exercises trade skills relevant to the specific 
requirements of the enterprise, as described in a job 
description, at a level above and beyond that of a C6 
tradesperson, and whose job description requires— 
(a) Satisfactory completion of a minimum of— 

• An Advanced Certificate; or 
• 15 appropriate modules of an Associate 

Diploma (yet to be determined); or 
• Equivalent accredited training; 

and to the level of his/her training— 
(b) Provides technical guidance or advice within the 

scope of this level; 
(c) Prepares reports of a technical nature on specific 

tasks or assignment as directed or within the scope 
of discretion at this level; 

(d) Has an overall knowledge and understanding of 
the operating principle of the systems and equip- 
ment on which the tradesperson is required to 
carry out his/her task; 
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(e) Assists in the provision of on-the-job training in 
conjunction with supervisors and trainers. 

The following indicative tasks which an employee 
at this level may perform are subject to the employee 
having appropriate trade and post-trade training to 
enable the employee to perform particular tasks. 

• Through a systems approach able to exercise high 
level diagnostic skills on complex forms of 
machinery, equipment and instruments which 
utilise some combination of electrical, electronic, 
mechanical or fluid power principles; 

• Set up, commission, maintain and operate sophis- 
ticated maintenance, production and test equip- 
ment and/or systems involving the application of 
computer operating skills at a higher level than a 
C6; 

• Working on various forms of machinery and 
equipment electronically controlled by complex 
digital and/or analogue control systems using 
integrated circuitry; 

• Working on complex electronics or instruments or 
communications equipment or control systems 
which utilise electronic principles and electronic 
circuitry containing complex analogue and/or 
digital control systems using integrated circuitry. 

"Union" means the Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch; the 
Metal and Engineering Workers' Union—Western 
Australia; the Australian Electrical, Electronics, Foun- 
dry and Engineering Union (Western Australian 
Branch); or The Operative Painters' and Decorators' 
Union of Australia, W.A. Branch, Union of Workers. 

5. Clause 6.—Contract of Service: 
(A) Delete subclausc (4) of this clause and insert in 

lieu thereof the following— 
(4) (a) All employees shall be guaranteed a full 

week's work, however an employer is enti- 
tled to deduct payment for any day or portion 
of a day on which an employee cannot be 
usefully employed because of a strike by any 
of the unions party to this Award or by any 
other union or association or through the 
breakdown of the employer's machinery or 
through any stoppage of work by any cause 
which the employer cannot reasonably pre- 
vent, with the exception of wet weather, in 
which case the decision as to whether it is too 
wet shall rest with the Officer in Charge. 

(b) Provided that an employer shall be entitled 
to employ only such employees (if any) it 
considers can be usefully employed and for 
such hours as it considers necessary, and 
during such period no employee shall be 
entitled to payment except for work actually 
performed provided that employees who are 
required to attend for work and do so attend 
as required on any day, shall be paid a 
minimum of one day's pay at ordinary rates. 

(c) Any employee stood down in accordance 
with the foregoing provision shall not lose 
any sick leave credit or other rights or 
privileges to which such employee would 
ordinarily be entitled under this Award, 
provided such employee resumes work as 
required after such standdown and provided 
that this provision does not entitle an 
employee to payment for any holiday occur- 
ring during such period of standdown if that 
period of standdown is due to industrial 
action as outlined in paragraph (a) above. 

(B) After subclause (5) add the following new 
subclause (6) as follows— 
(6) By agreement between the employer and the 

employee concerned, the notice or payment 

prescribed herein may be varied either in 
whole or in part. 

6. Clause 7.—Maternity Leave: Delete this clause and 
insert in lieu thereof the following— 

7.—Parental Leave. 
Subject to the terms of this clause employees are entitled 

to maternity, paternity and adoption leave and to work 
part-time in connection with the birth or adoption of a child. 

Part A.—Maternity Leave. 
(1) Nature of Leave 
Maternity leave is unpaid leave. 
(2) Definitions 
For the purposes of Part A.—Maternity Leave— 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Paternity leave" means leave of the type 
provided for in Part B.—Paternity Leave of this 
clause whether prescribed in an award or other- 
wise. 

(c) "Child" means a child of the employee under the 
age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 
(e) "Continuous service" means service under an 

unbroken contract of employment and includes— 
(i) any period of leave taken in accordance with 

this clause; 
(ii) any period of part-time employment worked 

in accordance with this clause; or 
(iii) any period of leave or absence authorised by 

the employer or by the Award. 
(3) Eligibility for Maternity Leave 

(a) An employee who becomes pregnant, upon pro- 
duction to her employer of the certificate required 
by subclause (4) hereof, shall be entitled to a 
period of up to 52 weeks' maternity leave 
provided that such leave shall not extend beyond 
the child's first birthday. 

(b) This entitlement shall be reduced by any period 
of paternity leave taken by the employee's spouse 
in relation to the same child and apart from 
paternity leave of up to one week at the time of 
confinement shall not be taken concurrently with 
paternity leave. 

(c) Subject to subclauses (6) and (9) hereof the period 
of maternity leave shall be unbroken and shall, 
immediately following confinement, include a 
period of six weeks' compulsory leave. 

(d) The employee must have had at least 12 months' 
continuous service with that employer immedi- 
ately preceding the date upon which she proceeds 
upon such leave. 

(4) Certification 
At the time specified in subclause (5) the employee must 

produce to her employer— 
(a) a certificate from a registered medical practitioner 

stating that she is pregnant and the expected date 
of confinement; 

(b) a statutory declaration stating particulars of any 
period of paternity leave sought or taken by her 
spouse and that for the period of maternity leave 
she will not engage in any conduct inconsistent 
with her contract of employment. 

(5) Notice Requirements 
(a) An employee shall, not less than 10 weeks prior 

to the presumed date of confinement, produce to 
her employer the certificate referred to in para- 
graph (4)(a) hereof. 



(b) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave 
stating the period of leave to be taken and shall, 
at the same time, produce to her employer the 
statutory declaration referred to in paragraph 
(4)(b) hereof. 

(c) An employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (b) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(6) Transfer to a Safe Job 
Where, in the opinion of a registered medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present 
work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a registered 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

(7) Variation of Period of Maternity Leave 
(a) Provided the maximum period of maternity leave 

does not exceed the period to which the employee 
is entitled under subclausc (3) hereof— 

(i) the period of maternity leave may be length- 
ened once only by the employee giving not 
less than 14 days' notice in writing stating 
the period by which the leave is to be 
lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of maternity leave may, with the 
consent of the employer, be shortened by the 
employee giving not less than 14 days' notice in 
writing stating die period by which the leave is to 
be shortened. 

(8) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(9) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a registered medical practitioner 
certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 

either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a 
registered medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take any paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a registered 
medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of 
paid sick leave, special maternity leave and 
maternity leave shall not exceed the period to 
which the employee is entitled under subclause (3) 
hereof. 

(c) For the purposes of subclauses (10), (11) and (12) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (6) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(10) Maternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under this Part A.—Maternity Leave, 
of this clause, does not exceed the period to which 
the employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or in 
conjunction with maternity leave, take any annual 
leave or long service leave or any part thereof to 
which she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on maternity leave. 

(11) Effect of Maternity Leave on Employment 
Subject to this Part A.—Maternity Leave, of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(12) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
Award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation of termination 
of employment are not hereby affected. 

(13) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon returning to work after 
maternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (6) hereof, to the position 
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which she held immediately before such transfer 
or in relation to an employee who has worked 
part-time during the pregnancy the position she 
held immediately before commencing such part- 
time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and pay to that of her former position. 

(14) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under Part A.—Maternity Leave of this 
clause, the employer shall inform that person of 
the temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Nothing in Part A.—Maternity Leave, of this 
clause shall be construed as requiring an employer 
to engage a replacement employee. 

Part B.—Paternity Leave. 
(1) Nature of Leave 
Paternity leave is unpaid leave. 
(2) Definitions 
For the purposes of this subclause— 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Maternity leave" means leave of the type 
provided for in Part A.—Maternity Leave of this 
clause (and includes special maternity leave) 
whether prescribed in an award or otherwise. 

(c) "Child" means a child of the employee or the 
employee's spouse under the age of one year. 

(d) "Spouse" includes a de facto or a former spouse. 
(e) "Primary care-giver" means a person who as- 

sumes the principal role of providing care and 
attention to a child. 

(f) "Continuous service" means service under an 
unbroken contract of employment and includes— 

(i) any period of leave taken in accordance with 
this clause; 

(ii) any period of part-time employment worked 
in accordance with this clause; or 

(iii) any period of leave or absence authorised by 
the employer or by the Award. 

(3) Eligibility for Paternity Leave 
A male employee, upon production to his employer of the 

certificate required by subclause (4) hereof, shall be entitled 
to one or two periods of paternity leave, the total of which 
shall not exceed 52 weeks, in the following circumstances— 

(a) an unbroken period of up to one week at the time 
of confinement of his spouse; 

(b) a further unbroken period of up to 51 weeks in 
order to be the primary care-giver of a child 
provided that such leave shall not extend beyond 
the child's first birthday. This entitlement shall be 
reduced by any period of maternity leave taken by 
the employee's spouse in relation to the same 
child and shall not be taken concurrently with that 
maternity leave. 

(c) The employee must have had at least 12 months' 
continuous service with that employer immedi- 
ately preceding the date upon which he proceeds 
upon either period of leave. 

(4) Certification 
At the time specified in subclause (5) hereof the employee 

must produce to his employer— 
(a) a certificate from a registered medical practitioner 

which names his spouse, states that she is pregnant 
and the expected date of confinement or states the 
date on which the birth took place; 

(b) in relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating— 

(i) he will take that period of paternity leave to 
become the primary care-giver of a child; 

(ii) particulars of any period of maternity leave 
sought or taken by his spouse; and 

(iii) for the period of paternity leave he will not 
engage in any conduct inconsistent with his 
contract of employment. 

(5) Notice Requirements 
(a) The employee shall, not less than 10 weeks prior 

to each proposed period of leave, give the 
employer notice in writing stating the dates on 
which he proposes to start and finish the period or 
periods of leave and produce the certificate and 
statutory declaration required in subclause (4) 
hereof. 

(b) The employee shall not be in breach of this clause 
as a consequence of failure to give the notice 
required in paragraph (a) hereof if such failure is 
due to— 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) The employee shall immediately notify his em- 
ployer of any change in the information provided 
pursuant to paragraph (4) hereof. 

(6) Variation of Period of Paternity Leave 
(a) Provided the maximum period of paternity leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof— 

(i) the period of paternity leave provided by 
paragraph (3)(b) hereof may be lengthened 
once only by the employee giving not less 
than 14 days' notice in writing stating the 
period by which the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and the 
employee. 

(b) The period of paternity leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(7) Cancellation of Paternity Leave 
Paternity leave, applied for under paragraph (3)(b) hereof 

but not commenced, shall be cancelled when the pregnancy 
of the employee's spouse terminates other than by the birth 
of a living child. 

(8) Paternity Leave and Other Leave Entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part B.—Paternity Leave, of 
this clause, does not exceed the period to which 
the employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or in 
conjunction with paternity leave, take any annual 
leave or long service leave or any part thereof to 
which he is entitled. 



(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
his absence on paternity leave. 

(9) Effect of Paternity Leave on Employment 
Subject to Part B.—Paternity Leave, of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on paternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(10) Termination of Employment 
(a) An employee on paternity leave may terminate his 

employment at any time during the period of leave 
by notice given in accordance with this Award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of his absence on 
paternity leave, but otherwise the rights of an 
employer in relation to termination of employ- 
ment are not hereby affected. 

(11) Return to Work After Paternity Leave 
(a) An employee shall confirm his intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of paternity leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
paternity leave or the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which he held immediately before 
proceeding on paternity leave or, in relation to an 
employee who has worked part-time under this 
clause to the position he held immediately before 
commencing such part-time work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, he 
shall be entitled to a position as nearly comparable 
in status and pay to that of his former position. 

(12) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on paternity leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising his 
rights under Part B.—Paternity Leave, of this 
clause, the employer shall inform that person of 
the temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Nothing in Part B.—Paternity Leave, of this 
clause shall be construed as requiring an employer 
to engage a replacement employee. 

Part C.—Adoption Leave. 
(1) Nature of Leave 
Adoption leave is unpaid leave. 
(2) Definitions 
For the purposes of Part C.—Adoption Leave— 

(a) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(b) "Child" means a person under the age of five 
years who is placed with the employee for the 
purposes of adoption, other than a child or 
step-child of the employee or of the spouse of the 
employee or a child who has previously lived 

continuously with the employee for a period of six 
months or more. 

(c) "Relative Adoption" occurs where a child, as 
defined, is adopted by a grandparent, brother, 
sister, aunt or uncle (whether of the whole blood 
or half blood or by marriage). 

(d) "Primary care-giver" means a person who as- 
sumes the principal role of providing care and 
attention to a child. 

(e) "Spouse" includes a de facto spouse. 
(f) "Continuous service" means service under an 

unbroken contract of employment and includes— 
(i) any period of leave taken in accordance with 

this clause; 
(ii) any period of part-time employment worked 

in accordance with this clause; or 
(iii) any period of leave or absence authorised by 

the employer or by the Award. 
(3) Eligibility 
An employee, upon production to the employer of the 

documentation required by subclause (4) hereof shall be 
entitled to one or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the following 
circumstances— 

(a) an unbroken period of up to three weeks at the 
time of the placement of the child; 

(b) an unbroken period of up to 52 weeks from the 
time of its placement in order to be the primary 
care-giver of the child. This leave shall not extend 
beyond one year after the placement of the child 
and shall not be taken concurrently with adoption 
leave taken by the employee's spouse in relation 
to the same child. This entitlement of up to 52 
weeks shall be reduced by— 

(i) any period of leave taken pursuant to 
paragraph (a) hereof; and 

(ii) the aggregate of any periods of adoption 
leave taken or to be taken by the employee's 
spouse; 

(c) The employee must have had at least 12 months' 
continuous service with that employer immedi- 
ately preceding the date upon which he or she 
proceeds upon such leave in either case. 

(4) Certification 
Before taking adoption leave the employee must produce 

to the employer— 
(a) (i) a statement from an adoption agency or other 

appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate government 
authority confirming that the employee is to 
have custody of the child pending application 
for an adoption order. 

(b) In relation to any period to be taken under 
paragraph (3)(b) hereof, a statutory declaration 
stating— 

(i) the employee is seeking adoption leave to 
become the primary care-giver of the child; 

(ii) particulars of any period of adoption leave 
sought or taken by the employee's spouse; 
and 

(iii) for the period of adoption leave the employee 
will not engage in any conduct inconsistent 
with his or her contract of employment. 

(5) Notice Requirements 
(a) Upon receiving notice of approval for adoption 

purposes, an employee shall notify the employer 
of such approval and within two months of such 
approval shall further notify the employer of the 
period or periods of adoption leave the employee 
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proposes to take. In the case of a relative adoption 
the employee shall notify as aforesaid upon 
deciding to take a child into custody pending an 
application for an adoption order. 

(b) An employee who commences employment with 
an employer after the date of approval for adoption 
purposes shall notify the employer thereof upon 
commencing employment and of the period or 
periods of adoption leave which the employee 
proposes to take. Provided that such employee 
shall not be entitled to adoption leave unless the 
employee has not less than 12 months' continuous 
service with that employer immediately preceding 
the date upon which he or she proceeds upon such 
leave. 

(c) An employee shall, as soon as the employee is 
aware of the presumed date of placement of a child 
for adoption purposes but no later than 14 days 
before such placement, give notice in writing to 
the employer of such date, and of the date of the 
commencement of any period of leave to be taken 
under paragraph (3)(a) hereof. 

(d) An employee shall, 10 weeks before the proposed 
date of commencing any leave to be taken under 
paragraph (3)(b) hereof give notice in writing to 
the employer of the date of commencing leave and 
the period of leave to be taken. 

(e) An employee shall not be in breach of this clause, 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraphs (c) 
and (d) hereof if such failure is occasioned by the 
requirement of an adoption agency to accept 
earlier or later placement of a child, the death of 
the spouse or other compelling circumstances. 

(6) Variation of Period of Adoption Leave 
(a) Provided the maximum period of adoption leave 

does not exceed the period to which the employee 
is entitled under subclause (3) hereof— 

(i) the period of leave taken under paragraph 
(3)(b) hereof may be lengthened once only by 
the employee giving not less than 14 days' 
notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by 
agreement between the employer and em- 
ployee. 

(b) The period of adoption leave taken under para- 
graph (3)(b) hereof may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(7) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes with an employee then on adoption leave 
does not proceed or continue, the employee shall 
notify the employer forthwith and the employer 
shall nominate a time not exceeding four weeks 
from receipt of notification for the employee's 
resumption of work. 

(8) Special Leave 
The employer shall grant to any employee who is seeking 

to adopt a child, such unpaid leave not exceeding two days, 
as is required by the employee to attend any compulsory 
interviews or examinations as are necessary as part of the 
adoption procedure. Where paid leave is available to the 
employee the employer may require the employee to take 
such leave in lieu of special leave. 

(9) Adoption Leave and Other Entitlements 
(a) Provided the aggregate of any leave, including 

leave taken under Part C.—Adoption Leave, of 
this clause, does not exceed the period to which 

the employee is entitled under subclause (3) 
hereof, an employee may, in lieu of or in 
conjunction with adoption leave, take any accu- 
mulated annual leave or long service leave or any 
part thereof to which he or she is entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during absence on adoption leave. 

(10) Effect of Adoption Leave on Employment 
Subject to Part C.—Adoption Leave, of this clause, 

notwithstanding any award or other provision to the 
contrary, absence on adoption leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(11) Tfermination of Employment 
(a) An employee on adoption leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this Award. 

(b) An employer shall not terminate the employment 
of an employee on the grounds of the employee's 
application to adopt a child or absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

(12) Return to Work After Adoption Leave 
(a) An employee shall confirm the intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of the period of adoption leave 
provided by paragraph (3)(b) hereof. 

(b) An employee, upon returning to work after 
adoption leave shall be entitled to the position 
held immediately before proceeding on such leave 
or in relation to an employee who has worked 
part-time under this clause the position held 
immediately before commencing such part-time 
work. 

Where such position no longer exists but there 
are other positions available which the employee 
is qualified for and is capable of performing, the 
employee shall be entitled to a position as nearly 
comparable in status and pay to that of the 
employee's former position. 

(13) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee the employer shall inform that person of 
the temporary nature of the employment and of the 
rights of the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising rights 
under Part C.—^Adoption Leave, of this clause, the 
employer shall inform that person of the tempo- 
rary nature of the promotion or transfer and of the 
rights of the employee who is being replaced. 

(d) Nothing in Part C.—^Adoption Leave, of this 
clause, shall be construed as requiring an em- 
ployer to engage a replacement employee. 

Part D.—Part-time Work. 
(1) Definitions 
For the purposes of Part D.—Part-Time Work— 

(a) "Male employee" means an employed male who 
is caring for a child bom of his spouse or a child 
placed with the employee for adoption purposes. 

(b) "Female employee" means an employed female 
who is pregnant or is caring for a child she has 
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borne or a child who has been placed with her for 
adoption purposes. 

(c) "Spouse" includes a de facto spouse. 
(d) "Former position" means the position held by a 

female or male employee immediately before 
proceeding on leave or part-time employment 
under this clause whichever first occurs or, if such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which he or she is 
capable of performing, a position as nearly 
comparable in status and pay to that of the position 
first mentioned in this definition. 

(e) "Continuous service" means service under an 
unbroken contract of employment and includes— 

(i) any period of leave taken in accordance with 
this clause; 

(ii) any period of part-time employment worked 
in accordance with this clause; or 

(iii) any period of leave or absence authorised by 
the employer or by the Award. 

(2) Entitlement 
With the agreement of the employer— 

(a) A male employee may work part-time in one or 
more periods at any time from the date of birth of 
the child until its second birthday or, in relation 
to adoption, from the date of placement of the 
child until the second anniversary of the place- 
ment. 

(b) A female employee may work part-time in one or 
more periods while she is pregnant where part- 
time employment is, because of the pregnancy, 
necessary or desirable. 

(c) A female employee may work part-time in one or 
more periods at any time from the seventh week 
after the date of birth of the child until its second 
birthday. 

(d) In relation to adoption a female employee may 
work part-time in one or more periods at any time 
from the date of the placement of the child until 
the second anniversary of that date. 

(3) Return to Former Position 
(a) An employee who has had at least 12 months' 

continuous service with an employer immediately 
before commencing part-time employment after 
the birth or placement of a child has, at the 
expiration of the period of such part-time employ- 
ment or the first period, if there is more than one, 
the right to return to his or her former position. 

(b) Nothing in paragraph (a) hereof shall prevent the 
employer from permitting the employee to return 
to his or her former position after a second or 
subsequent period of part-time employment. 

(4) Effect of Part-Time Employment on Continuous 
Service 

Commencement on part-time work under this clause, and 
return from part-time work to full-time work under this 
clause, shall not break the continuity of service employment. 

(5) Pro Rata Entitlements 
Subject to the provisions of Part D.—Part-Time Work, of 

this clause and the matters agreed to in accordance with 
subclause (8) hereof, part-time employment shall be in 
accordance with the provisions of this Award which shall 
apply pro rata. 

(6) Transitional Arrangements—Annual Leave 
(a) An employee working part-time under Part D.— 

Part-Time Work, of this clause, shall be paid for 
and take any leave accrued in respect of a period 
of full-time employment, in such periods and 
manner as specified in the annual leave provisions 
of this Award, as if the employee were working 
full-time in the class of work the employee was 

performing as a full-time employee immediately 
before commencing part-time work under this 
clause. 

(b) (i) A full-time employee shall be paid for and 
take any annual leave accrued in respect of 
a period of part-time employment under this 
clause, in such periods and manner as 
specified in this Award, as if the employee 
were working part-time in the class of work 
the employee was performing as a part-time 
employee immediately before resuming full- 
time work. 

(ii) Provided that, by agreement between the 
employer and the employee, the period over 
which the leave is taken may be shortened to 
the extent necessary for the employee to 
receive pay at the employee's current full- 
time rate. 

(7) Transitional Arrangements—Sick Leave 
An employee working part-time under this clause shall 

have sick leave entitlements which have accrued under this 
Award (including any entitlement accrued in respect of 
previous full-time employment) converted into hours. When 
this entitlement is used, whether as a part-time employee or 
as a full-time employee, it shall be debited for the ordinary 
hours that the employee would have worked during the 
period of absence. 

(8) Part-Time Work Agreement 
(a) Before commencing a period of part-time employ- 

ment under this clause the employee and the 
employer shall agree— 

(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the em- 

ployee, the days upon which they will be 
worked and commencing times for the work; 

(iii) upon the classification applying to the work 
to be performed; and 

(iv) upon the period of part-time employment. 
(b) The terms of this agreement may be varied by 

consent. 
(c) The terms of this agreement or any variation to it 

shall be reduced to writing and retained by the 
employer. A copy of the agreement and any 
variation to it shall be provided to the employee 
by the employer. 

(d) The terms of this agreement shall apply to the 
part-time employment. 

(9) Tbrmination of Employment 
(a) The employment of a part-time employee under 

this clause, may be terminated in accordance with 
the provisions of this Award but may not be 
terminated by the employer because the employee 
has exercised or proposes to exercise any rights 
arising under this clause or has enjoyed or 
proposed to enjoy any benefits arising under this 
clause. 

(b) Any termination entitlements payable to an 
employee whose employment is terminated while 
working part-time under this clause, or while 
working full-time after transferring from part-time 
work under this clause, shall be calculated by 
reference to the full-time rate of pay at the time 
of termination and by regarding all service as a 
full-time employee as qualifying for a termination 
entitlement based on the period of full-time 
employment and all service as a part-time em- 
ployee on a pro rata basis. 

(10) Extension of Hours of Work 
An employer may request, but not require, an employee 

working part-time under this clause to work outside or in 
excess of the employee's ordinary hours of duty provided 
for in accordance with subclause (8) hereof. 
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(11) Nature of Part-Time Work 
The work to be performed part-time need not be the work 

performed by the employee in his or her former position but 
shall be work otherwise performed under this Award. 

(12) Inconsistent Award Provisions 
An employee may work part-time under this clause 

notwithstanding any other provision of this Award which 
limits or restricts the circumstances in which part-time 
employment may be worked or the terms upon which it may 
be worked including provisions— 

(a) limiting the number of employees who may work 
part-time; 

(b) establishing quotas as to the ratio of part-time to 
full-time employees; 

(c) prescribing a minimum or maximum number of 
hours a part-time employee may work; or 

(d) requiring consultation with, consent of or monitor- 
ing by a union; 

and such provisions do not apply to part-time work under 
this clause. 

(13) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee working 
part-time under Part D.—Part-Time Work, of this 
clause. 

(b) A replacement employee may be employed 
part-time. Subject to this subciause, subclauses 
(5), (6), (7), (8), (9) and (12) of Part D.—Part- 
Time Work, of this clause apply to the part-time 
employment of a replacement employee. 

(c) Before an employer engages a replacement em- 
ployee under this subciause, the employer shall 
inform the person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(d) Unbroken service as a replacement employee shall 
be treated as continuous service for the purposes 
of paragraph (l)(e) hereof. 

(e) Nothing in Part D.—Part-Time Work, of this 
clause shall be construed as requiring an employer 
to engage a replacement employee. 

The union has liberty to apply to vary the provisions of 
paragraph (5)(c) in Part A.—Maternity Leave, of this clause. 

7. Clause 10.—Special Rates and Provisions: Delete this 
clause and insert in lieu the following— 

10.—Special Rates and Provisions. 
(1) Meter Fitters' Vehicle Allowance 
A Meter Fitter who in the course of his/her duties has to 

ride a motor cycle or drive a motor vehicle shall receive 
$7.18 per week extra. 

(2) An employee who regulates and controls vehicular 
traffic in thoroughfares shall receive an allowance of $1.45 
per shift above his/her usual rate. 

(3) Offensive Allowance 
(a) An allowance of $3.01 per day shall be paid to 

each employee who comes into contact with filth 
during the operation of cleaning out septic tanks, 
sand pits, ripple chambers, suction chambers of 
sewerage pumping stations or in de-ragging of 
sewerage pumps. 

(b) An employee (other than a sewerage maintenance 
employee) employed on offensive work in con- 
nection with working in or about old sewers or 
working in ground where fumes arise from 
decomposed material or from any other cause 
shall be paid an allowance of 25 per cent of his/her 
ordinary time rate. 

(4) Dirt Money 
33 cents per hour extra shall be paid to an employee when 

engaged on work which is agreed to be of an unusually dirty 
nature. 

(5) Confined Spaces 
An employee working in a compartment, space or place 

the dimensions of which necessitate working in a unusually 
stooped or otherwise cramped position, or without proper 
ventilation, shall be paid an allowance of 41 cents per hour 
whilst so engaged. 

(6) Underground Allowance 
An employee required to work underground on tunnelling 

or shaft sinking shall be paid an amount of $1.45 per day 
or shift, in addition to any other amount prescribed for such 
employee elsewhere in this Award. Where a shaft is to be 
sunk to a depth greater than six metres the payment of the 
underground allowance shall commence from the surface. 
The allowance shall not be payable to employees engaged 
upon "cut and cover" work at a depth of 3.5 metres or less 
or to employees in trenches or excavations. 

"Shaft" means an excavation over 1.8 metres deep with 
a cross sectional area of less than 13.4 square metres. 

"Dinnelling" shall include all work performed in a 
tunnel until it is commissioned. 

(7) Well Work 
An employee required to enter a well nine metres or more 

in depth for the purpose, in the first instance, of examining 
the pump, or any other work connected therewith, shall 
receive an amount of $1.85 for such examination and 71 
cents per hour extra thereafter for fixing, renewing or 
repairing such work. 

(8) Hot Work 
An employee who works in a place where the temperature 

has been raised by artificial means to between 46°C and 
54''C shall be paid 33 cents per hour or part thereof, and to 
more than 54°C—39 cents per hour or part thereof, in 
addition to any other amount prescribed for such employee 
elsewhere in this Award. Where such work continues for 
more than two hours the employee shall be entitled to 20 
minutes' rest after every two hours' work without loss of 
pay, not including the special rate provided by this 
subciause. 

(9) Height Money 
An employee shall be paid an allowance of 30 cents per 

hour, in addition to the ordinary rate, on which the employee 
works at a height of nine metres or more above the nearest 
horizontal plane. 

(10) Drivers' Licences 
Initial issue or additional classifications of drivers' 

licences required by the employer shall be paid for by the 
employer. In addition the employer shall allow the employee 
sufficient time off with pay to take the requisite test. 

(11) Explosive Powered Tools Allowance 
An employee qualified in accordance with the laws and 

regulations of the State to operate explosive powered tools 
shall be paid an allowance of 76 cents per day on which such 
tools are used. 

(12) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 27 cents per hour extra 
whilst so engaged. 

(13) Fumes 
An employee required to work in a place where fumes of 

sulphur or acid or other offensive fumes are present shall be 
paid an allowance of 30 cents for each hour worked. 

(14) An employee using a steam or water cleaning unit 
shall be paid an allowance of 33 cents per hour whilst so 
engaged. 

(15) Wet Places 
(a) An employee required to work in a wet place or 

during wet weather shall be provided with rubber 
boots and adequate waterproof clothing, including 
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waterproof head covering so as to protect the 
employee from getting wet. Such waterproof 
clothing and rubber boots shall be replaced as 
required, subject to fair wear and tear in the 
service of the employer. 

(b) Any employee working in a wet place shall be 
paid an allowance of $1.54 per day in addition to 
the ordinary rate, irrespective of the time worked 
unless his/her classification expressly includes an 
allowance for wet pay. 

(c) A place shall be deemed to be wet when it is 
agreed that water (other than rain) is continually 
dropping from overhead to such an extent that it 
would saturate the clothing of an employee if 
waterproof clothing was not provided or when the 
water in the place where the employee is standing 
is over 2.5 centimetres deep. 

(d) Where the employer directs work to continue 
during rain, the employer may, if adequate 
protective clothing is supplied the employee, 
require the employee to continue working. For 
such work the employee shall be paid an allow- 
ance of 25% of the ordinary rate. 

(16) Handling Lime Cement or Flyash 
Any employees involved in the handling of dry cement, 

lime or flyash shall be paid $1.74 per day. 
(17) Hot Bitumen 
An employee handling hot bitumen or asphalt or dipping 

materials in creosote, shall be paid 41 cents per hour extra. 
An employee shall be provided with gloves and overalls 

and with oil or other solvents suitable for the removal of the 
above materials. 

(18) Pesticides and Toxic Substances 
(a) An employer who requires an employee to use a 

pesticide or toxic substance shall— 
(i) inform the employee of any known health 

hazards involved; and 
(ii) pursuant to the relevant Acts and Regula- 

tions, ascertain whether and, if so, what 
protective clothing and/or equipment should 
be worn during its use. 

(b) Pending advice obtained pursuant to the relevant 
Acts and Regulations, the employer may require 
the pesticide or toxic substance to be used, if the 
employee is informed of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precau- 
tions. 

(c) The employer shall supply the employee with any 
protective clothing or equipment required pursu- 
ant to paragraph (a) or (b) hereof and, where 
necessary, instruct him/her in its use. 

(d) An employee required to wear protective clothing 
or equipment for the purposes of this subclause 
shall be paid 41 cents per hour or part thereof 
while doing so unless the union and the employer 
agree that by reason of the nature of the protective 
clothing or equipment the employee does not 
suffer discomfort or inconvenience while wearing 
it, or in the event of disagreement, the Board of 
Reference so determines. 

(e) An allowance is not payable under this subclause 
if the advice obtained pursuant to subparagraph 
(a)(ii) hereof in writing indicates that protective 
clothing or equipment is not necessary. 

(19) Asbestos 
An employee using materials containing asbestos or 

working in close proximity to any employee using such 
matedal shall be provided with and shall use all necessary 
safeguards as required by the appropriate occupation^ 
health authority. 

Where such safeguards include the mandatory wearing of 
protective equipment, i.e. combination overalls and breath- 
ing equipment or similar apparatus, any such employee shall 
be paid 42 cents per hour extra whilst so engaged. 

(20) Shotfirers Allowance 
An employee being a permit holder, responsible for the 

proper handling of explosives and the conducting of firing 
shall be paid an allowance of $3.54 per shift. 

(21) The work of an electrical fitter shall not be tested by 
an employee of a lower grade. 

(22) An Electronic Tradesperson, an Electrician—Special 
Class, an Electrical Fitter and/or an Armature Winder or an 
Electrical Installer who holds and in the course of 
employment may be required to use a current 'A' grade or 
'B' grade licence issued pursuant to the relevant Regulation 
in force on the 28th day of February, 1978 under the 
Electricity Act 1948 shall be paid an allowance of $13.20 
per week. Provided that an employee appointed to the DC 
classification structure as contained in Clause 38.—Wages, 
of this Award shall not receive this allowance as the wage 
rate contained in the DC classification structure includes a 
component for licence allowance. 

(23) Special Rates Not Cumulative 
Where more than one of the disabilities entitling an 

employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely the highest for 
the disabilities so prevailing. Provided further that this 
subclause shall not apply to confined space, dirt money, 
height money, hot work or wet work the rates for which are 
cumulative. 

(24) Special Disability Not Otherwise Provided For in 
This Award 

Where a union representing a particular group of 
employees claims the existence of special disability not 
otherwise provided for in this Award, representatives of the 
employer and the union shall confer with a view to agreeing 
upon an appropriate special rate. In the event of agreement 
not being reached, the matter may be referred to the Western 
Australian Industrial Relations Commission. 

(25) (a) All employees called upon to clean closets, 
connected with septic tanks or sewerage shall receive an 
allowance of 41 cents per closet per week. 

(b) For the purposes of this subclause, one metre of urinal 
shil count as one closet and three urinal stalls shall count 
as one closet. 

(c) All such employees shall be supplied with rubber 
gloves on request. 

(26) Polychlorinated Biphenyls 
Employees required to remove or handle equipment or 

fittings containing polychlorinated biphenyls (PCBs) for 
which protective clothing must be worn shall, in addition to 
the rates and provisions contained in this clause, be paid an 
allowance of $1.33 per hour whilst so engaged. 

(27) Spray Application Painters 
A painter engaged on any spray applications carried out 

in other than a properly constructed booth approved by the 
Department of Occupational Health, Safety and Welfare 
shall be paid 33 cents per hour or part thereof in addition 
to the rates otherwise prescribed in this Award. 

(28) Fuel, Kerosene and Water 
Electric pump attendants and pumping station assistants 

shall be supplied with free water and in lieu of fuel and 
kerosene be paid $4.28 per week or such other amount as 
may be agreed between the parties or determined by the 
Board of Reference. 

(29) (a) Subject to the provisions of this clause, an 
employee whilst employed on foundry work shall be paid 
a disability allowance of 22 cents for each hour worked to 
compensate for all disagreeable features associated with 
foundry work including heat, fumes, atmospheric condi- 
tions, sparks, dampness, confined spaces and noise. 
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(b) The foundry allowance herein prescribed shall also 
apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period 
of half a day or longer, away from the foundry for the 
purpose of receiving tuition, the amount of foundry 
allowance paid to him/her shall be decreased proportion- 
ately. 

(c) The foundry allowance herein prescribed shall be in 
lieu of any payment otherwise due under this clause and 
does not in any way limit any employer's obligations to 
comply with all relevant requirements of Acts and Regula- 
tions relative to conditions in foundries. 

(d) For the purpose of this subclause foundry work shall 
mean— 

(i) Any operation in the production of castings by 
casting metal in moulds made of sand, loam, 
metal, moulding composition or other material or 
mixture of materials or by shell moulding, 
centrifugal casting or continuous casting; and 

(ii) where carried on as an incidental process in 
connection with and in the course of production 
to which subparagraph (i) of this definition 
applies, the preparation of moulds and cores (but 
not in the making of patterns and dies in a separate 
room), knock out processes and dressing opera- 
tions, but shall not include any operation per- 
formed in connection with— 
(aa) non-ferrous die casting (including gravity 

and pressure); 
(bb) casting of billets and/or ingots in metal 

moulds; 
(cc) continuous casting for metal into billets; 
(dd) melting of metal for use in printing; 
(ee) refining of metal. 

(30) Flouride Allowance 
An employee who is required to handle flouride shall be 

paid an allowance of $3.13 per week. This allowance shall 
only be payable to an employee who was formerly covered 
by the Government Water Supply (Kalgoorlie Pipeline) 
Award No. 15 of 1981. 

8. Clause 11.—Protective Equipment: Delete this clause 
and insert in lieu the following— 

11.—Protective Equipment. 
(1) The employer shall have a sufficient supply of 

protective equipment (as for example, goggles, including 
anti-flash goggles, glasses, gloves, mitts, aprons, sleeves, 
gumboots, leggings, ear protectors, helmets or other 
efficient substitutes thereof) for use by employees when 
engaged on work for which some protective equipment is 
reasonably necessary. 

(2) Water Proof Clothing and Rubber Boots 
(a) A suitable water proof overcoat, together with a 

pair of rubber boots shall be supplied and replaced 
on the basis of fair wear and tear to any such cases 
and circumstances that are agreed between the 
union and the employer. 

(b) A separate issue shall be made to each employee 
who shall acknowledge receipt in writing and be 
responsible for the safekeeping and condition 
thereof, reasonable wear and tear excepted. When 
the employee leaves, or is terminated, the issue 
shall be returned in a condition consistent with an 
observance of this paragraph. 

(3) Overalls and Gloves 
(a) Upon application in writing by an employee the 

employer shall supply two pairs of overalls or two 
sets of such other alternative clothing which is 
more appropriate to the work performed per 
annum. Should the employee leave employment 
within six months of engagement the cost price of 
the supplied clothing may be deducted from any 
payments due to the employee at the date of 
termination. 

(b) Where, by custom and practice, an employee has 
been provided with clothing on a more regular 
basis than provided in paragraph (a) hereof or 
where, in the opinion of a union and the employer 
the nature of the work warrants a greater or more 
regular issue, the provisions of paragraph (a) 
hereof shall not apply. 

(c) Suitable gloves shall be provided by the employer 
to concrete mixer employees and, where and when 
considered necessary, by a union and the employer 
to other employees. 

(4) Protective Footwear 
Where the wearing of protective footwear is reasonably 

necessary it shall be supplied by the employer free of charge 
and shall be replaced as and when required through fair wear 
and tear attributable to ordinary use in the service of the 
employer. 

(5) Safety Helmets 
(a) The employer shall supply a safety helmet for 

each employee who pursuant to the Regulations 
made under the Occupational Health, Safety and 
Welfare Act 1984, is required to wear such 
helmet. 

(b) Any helmet so supplied shall remain the property 
of the employer and during the time that it is on 
issue the employee shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(6) Respirators 
A respirator shall be supplied to any employee where the 

nature of the work renders it necessary. Any such employees 
shall be instructed by the employer in the correct use of the 
respirators. 

An employee using a respirator shall be allowed a five 
minute rest period in each working hour. 

(7) Electric Tbrches 
An electric torch shall be made available to all employees 

required to work at night or in dark places. The torches 
remain the property of the employer and shall be returned 
after each shift. 

(8) Where electric arc operators are working, screens or 
such other equipment that is suitable and sufficient for the 
purpose, shall be provided by the employer for protection 
of die employees from flash. 

(9) Any dispute under this clause may be determined by 
the Western Australian Industrial Relations Commission. 

9. Clause 12.—First Aid Attendant: Delete the amount of 
"$1.13" appearing in subclause (3) of this clause and insert 
in lieu the amount of "$1.28". 

10. Clause 14.—Travelling Time and Allowances: Delete 
this clause and insert in lieu the following— 

14.—Travelling Time and Allowances. 
(1) Starting and Finishing Arrangements (c) Employees shall not lend the issue or any part of 

the issue made to them to another employee or An employee may be required to— 
operator, or borrow the issue made to another (a) start and finish on the job at construction sites on 
employee. a "follow the job" basis. Such an employee shall 

(d) An employee shall not be called upon to wear be compensated in accordance with subclause (3) 
boots formerly issued to another employee. hereof; or 
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(b) start and finish at any depot, centre or workshop. 
If such an employee is required to travel to and 
from the job site away from the depot, centre or 
workshop outside normal hours to enable a full 
day's work at the job site, such an employee shall 
be compensated for such additional travelling time 
at ordinary rates. Such an employee may for 
convenience start on the job in which circum- 
stances such an employee shall not be eligible for 
payment for travelling time. 

(2) As required by the employer in paragraph (l)(a) 
hereof, an employee shall start and cease work on the job 
at the usual commencing and finishing times within which 
ordinary hours may be worked and shall transfer from site 
to site as directed by the employer. 

(3) An employee required to "follow the job" as in 
paragraph (l)(a) hereof shall be compensated for fares and 
travelling time to and from the job incurred by the employee, 
by— 

(a) for travelling daily to and from the job within a 
radius of 50 kilometres of the G.P.O., Perth; an 
allowance of $10.70 per day. 

(b) for travelling daily to and from the job outside the 
radial area mentioned in paragraphs (a) and (c) of 
this subclause; an employee shall be paid at the 
ordinary hourly "on site" rate calculated to the 
next quarter of an hour, with a minimum payment 
as for one-half hour for each return journey for any 
time outside ordinary working hours reasonably 
spent in travelling daily from the designated 
kilometre radius to a job and returning to that 
radius in addition to the allowance prescribed in 
paragraph (a) of this subclause, plus any expenses 
necessarily and reasonably incurred in so trav- 
elling outside such radius. 

(c) In respect of work carried out from an employer's 
depot situated more than 50 kilometres from the 
G.P.O. Perth, the main Post Office in the town in 
which such depot is situated shall be substituted 
as the centre and the allowance referred to in 
paragraph (a) hereof shall apply to all work 
located within a radius of 50 kilometres of such 
centre. 

(d) Provision of transport— 

(i) The allowances prescribed in this clause, 
except the additional payment prescribed in 
paragraph (3)(b) hereof shall not be payable 
on any day on which the employer provides, 
or offers to provide transport free of charge 
from the employee's home to the place of 
work and return; provided that any transport 
supplied is equipped with suitable and safe 
seating accommodation covered where nec- 
essary so as to be weatherproof. 

(ii) Where an employee who is required to start 
and finish on the job, uses transport provided 
by the employer from an agreed pick up point 
other than the employee's home, to the job 
and return, the employee shall be paid 50% 
of the allowance prescribed in this clause. 

(5) An employee who temporarily starts and finishes work 
at a depot other than the usual depot shall be compensated 
for excess travelling time at ordinary rates. 

For the purposes of this subclause— 

(a) "excess travelling time" means the additional 
time taken in travelling from home to the 
temporary depot and return, over the time taken 
to travel from home to the usual depot and return; 

(b) "temporary'' means relieving at another depot for 
a defined period of days or weeks, after which the 
employee resumes at his/her usual depot. 

(6) Daily Entitlement 

The travelling allowances prescribed in this clause shall 
not be taken into account in calculating overtime, penalty 
rates, annual or sick leave, but shall be payable for any day 
upon which the employee in accordance with the employer's 
requirements works or reports for work or allocation of 
work. 

(7) An employee currently in receipt of a fares and 
travelling time allowance which is excess of that prescribed 
by this clause shall not have the current allowance reduced 
until the job is completed or the employee is transferred to 
another site. 

11. Clause 16.—Hours: Delete subclause (3) and insert in 
lieu the following— 

(3) The ordinary hours of work for employees other 
than shift workers, shall be between the hours of 
6.00 a.m. and 6.00 p.m. Provided that the actual 
ordinary hours of work shall be determined by 
agreement between the employer and the majority 
of employees in the work section concerned. 

Provided further that work done prior to the 
spread of hours fixed in accordance with this 
subclause, for which overtime rates are payable, 
shall be deemed, for the purpose of this subclause, 
to be part of the ordinary hours of work. 

12. Clause 17.—Tea Breaks, Meal Hours, Refreshments: 
Delete this clause and insert in lieu the following— 

17.—Tea Breaks, Meal Hours, Refreshments. 

(1) Where an employee is required to continue working 
beyond the customary commencing time of the meal interval 
he/she shall, until he/she commences a meal interval of the 
customary duration, be paid at the rate of time and one half 
for the first 30 minutes and at the rate of double time 
thereafter but if the continuance of work was reasonably 
necessary and could not reasonably have been avoided by 
the employer the period to be paid at time and one half shall 
not commence to run 20 minutes after the customary 
commencing time of the meal interval. 

(2) (a) An employee shall not be required to work for 
more than five hours or more without a break for a meal, 
provided that by agreement between the employer and the 
majority of employees in the section or sections concerned, 
employees may be required to work in excess of five hours, 
but not more than six hours, at ordinary rates of pay, without 
a meal break. 

(b) The time of taking a scheduled meal or rest break by 
one or more employees may be altered by the employer if 
it is necessary in order to meet a requirement for continuity 
of operations. 

(c) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to coincide 
with the availability of canteen or other facilities. 

(d) Subject to the provisions of paragraph (a) hereof, an 
employee engaged as a regular maintenance person shall 
work during meal breaks at ordinary rates of pay whenever 
instructed so to do for the purpose of rectifying a breakdown 
of plant, or for routine maintenance of plant which can only 
be done while such plant is idle. 

(3) Except as otherwise prescribed in subclauses (1) and 
(2) hereof, an employee who works for five hours or more 
without a meal break shall be paid at the rate of double time 
from the end of five hours until allowed a meal interval of 
customary duration. 

(4) (a) An employee working overtime shall be allowed 
a crib time of 20 minutes after each four hours of overtime 
worked if the employee continues work after such crib time. 
This crib time shall be paid for at ordinary rates if it is the 
first one to be paid for on a Saturday and occurs between 
10.00 a.m. and 1.00 p.m. but in all other cases shall be 
without deduction of pay. 



(b) An employee required to continue working after the 
completion of his/her ordinary hours of work on any day 
shall, before commencing the overtime work, be allowed a 
meal break of 20 minutes which shall be paid for at ordinary 
rates, but this provision does not apply if the period of 
overtime is less than one and a half hours. 

(c) The employer and the employee may agree to any 
variation of these provisions to meet the circumstances of 
the work in hand provided that the employer shall not be 
required to make payment in respect of any time allowed in 
excess of 20 minutes. 

(5) An employee shall be allowed a tea break of 15 
minutes' duration each day. The break shall be counted as 
time off duty without deduction of pay and shall be arranged 
at a time and in a manner to suit the convenience of the 
employer. 

(6) (a) An employee required to work overtime for more 
than 1.5 hours without being notified on the previous day 
or earlier that he/she will be so required to work shall either 
be supplied with a meal by the employer or paid $7.00 but 
payment need not be made to employees residing in the 
locality of the work who can reasonably return home for 
meals. 

(b) An employee who, pursuant to notice, has provided 
a meal or meals and who is not required to work overtime 
or is required to work less than the amount of overtime 
advised, shall be paid the amount prescribed in the preceding 
paragraph for each meal which he/she has provided but 
which is surplus. 

(c) Where more than one meal is required owing to the 
amount of overtime worked the employer shall provide it if 
the employee has not been advised in advance of the 
overtime. 

13. Clause 18.—Shift Work: 

(A) Delete subclauses (2), (3), (4), (5) and (6) of this 
clause and insert in lieu the following— 

(2) The employer may work any employee on 
shifts, but before so doing shall give 48 
hours' notice to each employee concerned 
informing the intended starting and finishing 
times of ordinary working hours of the shifts. 

(3) Except as prescribed in subclause (4) of 
Clause 16.—Hours, of this Award, the 
ordinary hours of an employee on shift work 
shall not exceed an average of 38 per week, 
to be worked in shifts of eight hours per day, 
inclusive of a paid meal break of 30 minutes, 
in accordance with a recognised shift roster 
cycle. 

(4) A shift worker shall be paid 15% more than 
the ordinary rate for each afternoon and night 
shift worked on any day other than a 
Saturday, Sunday or holiday. 

(5) A shift worker who is not allowed to rotate 
day shift with afternoon and/or night shift 
shall in lieu of the loading prescribed in 
subclause (4) hereof be paid 30% more than 
the ordinary rate for each afternoon and night 
shift worked, but this provision shall not 
apply in cases where the employee works 
afternoon and/or night shift for two weeks or 
less. 

(6) Work shall not be recognised as shift work 
but shall be regarded as overtime unless at 
least five consecutive afternoon or five 
consecutive night shifts are worked but this 
shall not apply where an employee fails to 
present him/herself for duty for a reason 
other than one provided elsewhere in this 
Award. 

(B) Delete subclause (10) of this clause. 

14. Clause 19.—Overtime: 

(A) Delete paragraph (e) of subclause (1) of this clause 
and insert in lieu the following— 

(e) An employee required to work on a day 
observed as a holiday pursuant to Clause 
21.—Public Holidays, of this Award outside 
the ordinary hours of work shall be paid for 
the time so worked at the rate of double time 
and a half except on Christmas Day or 
Labour Day when the rate shall be treble 
time. Provided that any work inside ordinary 
hours shall be paid for in accordance with 
subclause (3) of Clause 21.—Public Holi- 
days, of this Award. 

(B) Delete subclause (2) of this clause and insert in 
lieu the following— 

(2) Call-Out 

(a) Monday to Friday—An employee called out 
to work after the expiration of his/her normal 
working time and having left work for the 
day shall for each time being called out be 
paid for a minimum of four hours which shall 
be calculated at time and one half unless 
required to work for two hours or more in 
which case it shall be calculated at time and 
one half for the first two hours and at double 
time for the other two but employees rostered 
on standby shall not be paid more than once 
for any period of time. 

Provided that for employees formerly 
covered by the Government Water Supply 
(Kalgoorlie Pipeline) Award No. 15 of 1981, 
the calculation shall be a minimum of four 
hours' work calculated at time and one half 
for the first two hours and at double time 
thereafter. 

(b) (i) Subject to the provisions of paragraph 
(c) hereof an employee who is called out 
to work on a Saturday, Sunday, rostered 
day off or public holiday shall be 
deemed to have worked for a minimum 
of three hours on each occasion but shall 
not be paid more than once for any 
period of time. 

(ii) Where it is customary for particular 
work to be carried out on Saturdays, 
Sundays, rostered days off or public 
holidays either in respect of a particular 
job or kind of job or in respect of the 
industry as a whole and the work is 
completed within one hour, a minimum 
of two hours shall be substituted for the 
three hours presented in subparagraph 
(i) hereof. 

(c) An employee shall not be obliged to work for 
longer than it takes to complete the work for 
which the employee has been brought on 
duty. 

15. Clause 22.—Special Leave: 

(A) Delete subclauses (1), (2) and (3) of this clause 
and renumber existing subclauses accordingly. 

(B) Add a new subclause (3) as follows— 

(3) Electric Pump Attendants and Pump Station 
Assistants normally employed at pumping 
stations Nos 6 to 8 who may be called upon 
to work a pumping shift on Sundays and paid 
at the rate of time and one-half shall receive 
an extra half day's leave for each four 
Sundays worked in the year on pumping 
duties. 



16. Clause 26.—Living Quarters: Delete this clause and 
insert in lieu the following— 

26.—Distant Work—Construction. 

(1) Where an employee is engaged or selected or advised 
by an employer to proceed to construction work at such a 
distance that he/she cannot return to his/her home each night 
and the employee does so, the employer shall provide the 
employee with suitable board and lodging or shall pay the 
expenses reasonably incurred by the employee for board and 
lodging. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, the employer may deduct from moneys owing or 
which may become owing to the employee an amount 
equivalent to the value of the board and lodging for the 
period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause— 

(a) the employer shall pay all reasonable expenses 
including fares, transport of tools, meals and if 
necessary, suitable overnight accommodation in- 
curred by an employee or person engaged who is 
directed by his/her employer to proceed to the 
locality of the site and who complies with such 
direction; and 

(b) the employee shall be paid at ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(4) Where an employee who, after one month of 
employment with an employer, leaves his/her employment, 
or whose employment is terminated by his/her employer, 
except for incompetency, within one working week of 
his/her commencing work on the job, or for misconduct and 
in either instance subject to the provisions of Clause 
6.—Contract of Service, of this Award returns to the place 
from whence he/she first proceeded to the locality, or to a 
place less distant than or equidistant to the place whence 
he/she first proceeded, the employer shall pay all ex- 
penses—including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation—incurred by 
the employee in so returning. Provided that the employer 
shall in no case be liable to pay a greater amount under this 
subclause than he/she would have paid if the employee had 
returned to the locality from which he/she first proceeded 
to the job. 

(5) On construction work north of the 26th parallel of 
south latitude the following provisions apply— 

(a) The employer may deduct the amount of the 
forward fare from the employee's first or later 
wages but the amount so deducted shall be 
refunded to the employee if he/she continues to 
work for three months or, if the work ceases 
sooner, for so long as the work continues. 

(b) If the employee continues to work for the 
employer for at least six months the employer 
shall, on termination of the employee's engage- 
ment, pay the fare of the employee back from the 
place of work to the place of engagement if the 
employee so desires. 

(6) An employee to whom the provisions of subclause (1) 
of this clause apply shall be paid an allowance of $22.50 and 
for any weekend he/she returns home from the job but only 
if— 

(a) the employer or his/her agent is advised of the 
intention not later than the TUesday immediately 
preceding the weekend in which the employee so 
returns; 

(b) he/she is not required for work during that 
weekend; 

(c) the employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide or offer to provide 
suitable transport. 

(7) Where an employee, supplied with board and lodging 
by the employer, is required to live more than 800 metres 
from the job, he/she shall be provided with suitable transport 
to and from that job or be paid an allowance of $9.80 per 
day, provided that where the time actually spent in travelling 
either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or 
not suitable transport is supplied by the employer. 

(8) The provisions of subclauses (1), (2), (3), (6) and (7) 
of this clause shall be deemed to apply to an employee who 
is in the regular employment of an employer and who is sent 
by the employer to distant work (whether construction work 
or not) but the provisions of subclause (4) of this clause do 
not apply to such an employee. 

17. Clause 35.—Survey Hands Examination: Delete this 
clause and insert in lieu the following— 

35.—District Allowance. 

(1) For the purposes of this clause the following terms 
shall have the following meaning— 

"Dependant" in relation to an employee means— 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who relies on the 
employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means— 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who relies on the 
employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse'' means an employee's spouse including de 
facto spouse. 

"De Facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan at subclause (15) of this clause. 

District— 

1. The area within a line commencing on the coast; 
thence east along latitude 28 to a point north of 
Tallering Peak, thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within the line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 



3. The area within a line commencing on the coast 
at latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 123 
to the boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border, thence south to the coast; thence along the 
coast to longitude 123 thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

Column H Column UI Column FV 
Standard Exceptions to Rate 

Rate $ Standard $ Per 
Per Week Rate Town 

or Place 

9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon 
Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Tferritory border. 

(3) An employee shall be paid a District Allowance at the 
standard rate presented in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6) of this clause, the employee shall be paid a 
district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of subclause (6) of this 
clause. 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for the district, town, or place in which the 
employee's headquarters are located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he/she was employed in 
a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows— 

Column I Column n Column HI Column IV 
District Standard Exceptions to Rate 

Rate $ Standard $ Per 
Per Week Rate Town 

or Place 

Nil Nil 
Ktzroy Crossing 55.40 
Halls Creek 
Timer River 
Camp 
Nullagine 
Livennga (Cam- 51.60 
ballin) 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 
Warburton Mis- 55.90 
sion 
Carnarvon 19.50 
Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Ok 

(Note; In accordance with subclause (4) of this clause, 
employees with dependants shall be entitled to double the 
rate of district allowance shown.) 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreational 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which he/she would ordinarily 
be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling, transfer or relieving expenses or camping 
allowance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such a period a district allowance at the appropriate rate 
pursuant to subclause (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 

(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) The rates expressed in subclause (6) of this clause 
shall be adjusted every 12 months ending on December 31 
in accordance with the official "Consumer Price Index" for 
Perth as published by the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period commencing on or after the 
1st day of January each year. 
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18. Clause 36.—Owner Drivers: Delete this clause and 
renumber remaining clauses accordingly. 

19. Clause 37.—Apprentices: Delete this clause and insert 
in lieu the following— 

37.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be taken 
in excess of that ratio unless— 

(a) The union or unions concerned so agree; or 
(b) The Commission so determines. 

(2) Where an apprentice's rostered day off duty as 
prescribed in Clause 16.—Hours, of this Award falls within 
a period of block release, an alternative rostered day off will 
be arranged at a mutually convenient time to the employer 
and the apprentice. 

20. Clause 38.—Wages: Delete this clause and insert in 
lieu the following— 

38.—Wages. 
(1) Subject to this clause, an adult employee in a 

classification specified in the tables set out in subclauses (2) 
and (5) hereof (other than an apprentice) shall be paid at the 
respective award wage rate pier week assigned to that class 
of work. 

The rates prescribed in subclauses (2) and (5) hereof shall 
operate from the first pay period commencing on or after 9 
July 1992. 

The all-purpose hourly rate for the Award shall be 
one-thirty-eighth of the total rate prescribed herein. 

(2) Classification Structure 
(a) (i) Water Industry Rate 

Engineering Trades Employees $ 
(other than Instrument/Electrical 
Classifications) 
Level C13 357.50 
Level C12 381.10 
Level Cll 402.90 
Level C10 436.00 
Level C9 457.80 
Level C8 479.60 
Level C7 501.40 
Level C6 545.00 
Level C5 566.80 

(ii) Water Industry Engineering 
Trades Employees 
(Instrument/Electrical Classifications) 
Level DC 10 494.10 
Level DC 9 525.20 
Level DC 8 547.00 
Level DC 7 568.80 
Level DC 6 601.10 
Level DC 5 622.90 

(iii) In addition to the above rates an employee 
designated in classifications C13 to C7 
inclusive or DC10 to DC7 inclusive shall 
receive an all purpose experience allowance 
of $10.30 payable after one year of service 
in the Water Industry. If an employee has 
already qualified for a Government Industry 
allowance or equivalent allowance in other 
areas of State Government employment, then 
this would qualify the employee for the all 
purpose experience allowance. This experi- 
ence allowance shall be adjusted in accor- 
dance with any movements to the wage 
prescribed herein. 

(b) Employees employed within the structure/levels 
within this clause shall perform work to the level 
of their competence in accordance with the 
definitions and training programme set out in 
Clause 5.—Definitions, and Clause 45.—Train- 
ing, of this Award. 

(c) Progression from one Water Industry Engineering 
Tradesperson/Employee level to the next shall be 
contingent upon such additional skills being 
required to be performed by the employer, the 
related level of technology being in operation, 
such a move promotes and maintains the cost 
efficiency and effectiveness of the work area, and 
the individual having demonstrated capability and 
such pre-requisites and minimum training as 
prescribed in the Clause 5.—Definitions, of this 
Award. 

(d) In addition to the rates prescribed in subparagraph 
(i) of paragraph (a) hereof, an employee on 
successful completion of the first half (Stage 2B) 
of the instrument/electrical cross trade TAPE 
training shall be paid an all purpose allowance of 
$15.00 per week. Payment of this allowance is 
subject to satisfactory progression in instrument/ 
electrical cross trade training and ceases upon 
appointment to the DC structure prescribed in 
subparagraph (ii) of paragraph (a) hereof. 

(3) Transition Arrangements 

(a) For the purposes of the adoption of the new 
classification structure the interim classifications 
shall be moved into the new levels as follows. 

WIT Level C12 
Engineering Trades (Government) Award 1967 

Engineering Employee Level 2 
Engineering Employee Level 3 

Government Water Supply Sewerage and Drain- 
age Employees Award 1981 

Engineering Employee Level 3 

Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Employee Level 3 

WIT Level Cll 
Engineering Trades (Government) Award 1967 

Engineering Employee Level 4 Group B 
Engineering Employee Level 4 Group C 
Engineering Employee Level 4 Group D 

Engineering Trades (Government) Award 1967 
Engineering Employee Level 4 Group A 

Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Employee Level 4 Group A 

Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Employee Level 4 Group A 

WIT Level C10 
Engineering Trades (Government) Award 1967 

Engineering Tradesperson Level 1 
Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Tradesperson Level 1 
Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Tradesperson Level 1 

WIT Level C9 
Engineering Trades (Government) Award 1967 

Engineering Tradesperson Level 2 
Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Tradesperson Level 2 
Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Tradesperson Level 2 
WIT Level C8 
Engineering Trades (Government) Award 1967 

Engineering Tradesperson Level 3 Group A 
Engineering Tradesperson Level 3 Group B 
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Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Tradesperson Level 3 Group B 
Engineering Tradesperson Level 3 Group C 

Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Tradesperson Level 3 Group B 
Engineering Tradesperson Level 3 Group C 

Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Tradesperson Level 3 Group A 
Government Water Supply (Kalgoorlie Pipeline) 
Award 1981 

Engineering Tradesperson Level 3 Group A 
WIT Level C6 
Government Water Supply, Sewerage and Drain- 
age Employees Award 1981 

Engineering Tradesperson Level 4 Group A 
Engineering Tradesperson Level 4 Group B 
Engineering Tradesperson Level 4 Group C 

(b) For the purpose of adoption of the new DC 
classification structure, instrument/electrical clas- 
sifications shall be aligned into the new levels as 
follows— 

(i) An employee on completion of the instru- 
ment/electrical cross trade training shall be 
appointed to the DC structure on one of the 
following bases— 
(aa) Existing employees classified at CIO, 

C9 or C8 following the reclassification 
process outlined in paragraph (5)(b) of 
Clause 44.—Structural Efficiency, of 
this Award shall be appointed to level 
DCS; or 

(bb) Existing employees classified at C7, C6 
or C5 following the reclassification 
process outlined in paragraph (5)(b) of 
Clause 44.—Structural Efficiency, of 
this Award shall be appointed to level 
DC7, DC6 or DCS respectively. 

(cc) Existing employees in either of the 
cases described in placitum (aa) or (bb) 
above shall not be able to pursue a claim 
for reclassification as described in para- 
graph (5)(b) of Clause 44.—Structural 
Efficiency, of this Award on the basis 
of studies undertaken and/or skills at- 
tained as part of the instrument or 
electrical cross training indentureship. 

(ii) An instument/electrical fitting apprentice 
(dual trained) shall, on completion of his/her 
indenture be appointed at level DC 10 if 
offered continuing employment with the 
Water Authority. 

(iii) A new employee shall be appointed to the 
DC classification structure at a level com- 
mensurate with his/her skills and qualifica- 
tions. A new employee holding trade qualifi- 
cations in both instrument and electrical 
fitting (cross trained) shall be appointed at a 
level no lower than DCS. 

(c) One-Off Reclassification 
An employee who is classified at C8 on vertical 

skills in accordance with this transition and/or the 
Water Authority Engineering Trades Joint Devel- 
opment/Implementation Committee's agreed re- 
classification procedure is entitled to an additional 
2.5% of the C10 rate, or $ 10.90 per week, if he/she 
was, at 9 July 1992, utilising horizontal or 
non-trade skills of three modular equivalents. 

This additional payment will be included in that 
employee's classification rate for all purposes of 
the Award. It is available only through the one-off 

reclassification process, as outlined in Clause 
44.—Structural Efficiency, of this Award, and 
ceases to be payable when that employee achieves 
the C7 classification. 

The additional payment is NOT available to an 
employee who is classified at C8 on a mix of 
horizontal, vertical and/or non-trade skills. 

(4) Building Trades Employees—Wage Rate Per Week 
On After 1 After 2 

Engagement Year's Yeats' 
Service Service 

Painter 
or Signwriter $436.00 $441.30 $445.60 

(5) Apprentices 
The weekly wage rate shall be a percentage, as hereunder, 

of the tradesperson's rate— 
(a) Five year term— % 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 
Four year term— 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
Three and a half year term— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 
Three year term— 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this part "Tradesperson's 
Rate" means the rate of pay prescribed for an 
employee classified as a Water Industry Trade- 
sperson Level C10 in subdause (2) of this clause. 

(6) Tbol Allowance 
(a) Engineering Trades 

(i) Where an employer does not provide a 
tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of work as a 
tradesperson or as an apprentice the em- 
ployer shall pay a tool allowance of— 
(aa) $9.20 per week to such tradesperson; or 
(bb) in the case of an apprentice a percentage 

of $9.20 being the percentage which 
appears against the year of apprentice- 
ship in subclause (5) of this clause. 

(ii) Any tool allowance paid pursuant to para- 
graph (i) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in subclause (2) of this 
clause. 

(iii) An employer shall provide for the use of 
tradespersons or apprentices all necessary 
power tools, special purpose tools and preci- 
sion measuring instruments. 

(iv) A tradesperson or apprentice shall replace or 
pay for any tools supplied by the employer 
if lost through the negligence of the em- 
ployee. 

(b) Building Trades 
In addition to the rate of pay prescribed in this 

clause for a Painter or a Signwriter, such employee 
shall be paid a tool allowance of $3.20 per week 
in accordance with the provisions of the Building 
Trades (Government) Award. 
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(7) Leading Hands 
An employee placed in charge of— 

(a) Metal Trades 
(i) Three and not more than 10 other employees 

shall be paid $16.60 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $25.40 per week 
extra. 

(iii) More than 20 other employees shall be paid 
$32.80 per week extra. 

(iv) A Certificated Rigger or Scaffolder on ships 
and buildings, other than a Leading Hand, 
who, in compliance with the provisions of the 
Occupational Health, Safety and Welfare Act 
and Regulations 1988, is responsible for the 
supervision of not less than three other 
employees shall be deemed a Leading Hand 
and shall be paid at the rate prescribed for a 
Leading Hand in charge of not less than three 
and not more than 10 other employees. 

(b) Building Trades 
(i) Three and not more than 10 other employees 

shall be paid $25.60 per week extra. 
(ii) More than 10 and not more than 20 other 

employees shall be paid $34.10 per week 
extra. 

(iii) More than 20 other employees shall be paid 
$42.70 per week extra. 

(8) Construction Work Allowance 
(a) Subject to the provisions of this clause, an 

employee specified in this clause shall be paid an 
allowance at the rate of $15.60 per week to 
compensate for disabilities when actually engaged 
on construction work on site (as defined). 

(b) "Construction Work" for the purpose of para- 
graph (a) hereof, shall mean and include all work 
performed on site on the construction, alteration, 
repair or maintenance of roads, reservoirs and 
drainage works, pipelines, water and sewerage 
mains and services. It shall not include the 
following classes of work— 

(i) work in, around and/or adjacent to any 
workshop, depot, yard, treatment works, 
nursery or other similar establishments; 

(ii) work in, around and/or adjacent to pumping 
stations for less than two hours; 

(iii) gardening operations; or 
(iv) driving vehicles, floats or fork lifts when that 

driving is not directly associated with con- 
struction work (as defined) for less than four 
hours on the day. 

(c) An employee referred to in paragraph (a) of this 
subclause who is employed on construction work 
(as defined) for less than one week shall be paid 
for each day so employed, l/5th of the said 
allowance. 

(d) Provided that an employee under this clause who 
is engaged in the construction, or alteration of any 
building, structure or other civil engineering 
project which is carried out in areas excluded in 
paragraph (b) of this subclause shall be paid a 
construction allowance at the rate of $7.80 per 
week. 

21. Clause 39.—Liberty to Apply; 
(A) Delete subclauses (3), (6) and (9) of this clause 

and renumber the remaining subclauses accord- 
ingly. 

(B) Delete the reference to "Clause 39.—Wages" in 
subclause (8) of this clause and replace it with a 
reference to "Clause 38.—Wages". 

(C) Add a new subclause (9) as follows— 
(9) Should any oversight, error or omission arise in the 

consolidation of the Government Water Supply, Sewerage 
and Drainage Award 1981, No. 2 of 1980, with the 
Government Water Supply (Kalgoorlie Pipeline) Award 
1981, No. 15 of 1981 and the Engineering Trades 
(Government) Award 1967, Nos. 29, 30 and 31 of 1961 and 
3 of 1962, insofar as that Award applied to employees of the 
Water Authority of Western Australia, the parties have 
liberty to further amend the Award to reflect the true intent 
of the parties. 

22. Clause 42.—English Language Thition Leave: Delete 
this clause and insert in lieu the following— 

42.—Paid Leave for English Language Thition. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
employees, or who are unable to meet the accepted 
production requirements of that particular occupation or 
industry, to attend English training conducted by an 
approved and authorised Authority., The selection of 
employees for training will be determined by consultation 
between the employer and the appropriate unions. 

(2) Leave will be granted to enable employees selected 
to achieve an accepted level of vocational English profi- 
ciency. In this respect the tuition content with specific aims 
and objectives incorporating the pertinent factors at sub- 
clause (3) hereof shall be agreed between the employer, the 
Unions, and the Adult Migrant Education Service or other 
approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of minimum of 100 hours per 
employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multi-skilling. award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

23. Clause 44.—Structural Efficiency: 
(A) In subclause (3) of this clause, delete the reference 

to "Clause 46.—Training" and replace it with 
"Clause 45.—^Training". 

(B) Delete subclause (5) of this clause and insert in 
lieu the following— 

(5) An agreed new wages and classification structure has 
been incorporated into this Award. 

(a) Employees will be transferred into the new 
classification structure in accordance with sub- 
clause (3) of Clause 38.—Wages, of this Award. 

(b) Reclassification will be according to the following 
principles— 

(i) In the event that there is a claim for 
reclassification to a higher level under the 
new structure on the grounds that the 
employee possesses equivalent skill and 
knowledge gained through on-the-job experi- 
ence or on any other ground the following 
principles apply— 
(aa) The parties agree that the agreed reclas- 

sification procedure shall be followed; 
(bb) The jointly agreed Skills Descriptions 

shall be used as the basis for reclassifi- 
cation; when National Standards are 
available, a further review based on 
these standards shall take place; 
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(cc) An agreed accreditation authority shall 
test the validity of an employee's claim 
for reclassification; 

(dd) Reclassification to any higher level 
shall be contingent upon such additional 
skills being required to be performed by 
the employer, the related level of tech- 
nology being in operation, and such a 
move promotes and maintains the cost 
efficiency and effectiveness of the work 
area. 

24. Clause 45.—Training: Delete subclauses (2), (3) and 
(4) of this clause and insert in lieu the following— 

(2) Following proper consultation in accordance with 
subclause (2) of Clause 44.—Structural Effi- 
ciency, of this Award, or through the establish- 
ment of a training committee, the employer shall 
develop a training programme consistent with— 
(a) the current and future skill needs of the Water 

Authority; 
(b) the size, structure and nature of the opera- 

tions of the Water Authority; 
(c) the need to develop vocational skills relevant 

to the Water Authority of Western Australia 
and the metal and water supply industries 
through courses conducted by accredited 
educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be 
constituted by equal members of employer and 
employee representatives and have a charter 
which clearly states its role and responsibilities. 
For example— 
(a) formulation of a training programme and 

availability of training courses and career 
opportunities to employees; 

(b) dissemination of information on training 
programmes and availability of training 
courses and career opportunities to employ- 
ees; 

(c) monitoring and advising management and 
employees on the on-going effectiveness of 
the training. 

(4) (a) When an employee undertakes relevant train- 
ing identified and detailed in his/her job 
description, such training may be either on or 
off-the-job. Provided that if the relevant 
training so identified is undertaken during 
ordinary working hours, the employee con- 
cerned shall not suffer any loss of pay. The 
employer shall not unreasonably withhold 
such paid training leave. 

(b) Any costs associated with enrollment and the 
purchase of prescribed textbooks, excluding 
those which are available in the employer's 
technical library, incurred in connection with 
the undertaking of training shall be reim- 
bursed by the employer upon production of 
evidence of such expenditure. Provided that 
reimbursement shall be on an annual basis, 
subject to presentation of reports of satisfac- 
tory progress. 

(c) Travel costs incurred by an employee under- 
taking training in accordance with this 
clause, which exceed those normally in- 
curred in travelling to and from work, shall 
be reimbursed by the employer. 

25. Clause 45.—Training: After this clause insert the 
following new clauses as follows— 

46.—Job Description Form. 

(1) All employees will require a job description which 
shall be recorded on the job description form. 

(2) The job description includes the job skills profile 
which shall be derived from the Enterprise Skills Schedule 
and descriptions, and may consist of skills selected from a 
single, part or multiple skills group. 

(3) The format of the job description form shall be as 
follows— 

EMPLOYEE NAME 

SECTION/ 
DISTRICT 
AWARD CLASSIFICATION TITLE 
AND LEVEL 
JOB TITLE 

DATE EFFECTIVE FROM 

SUPERVISION RECEIVED FROM 

SUPERVISION OF 



JOB TITLE 

ACTIVITY 

CLASSIFICATION LEVEL 
DATE EFFECTIVE FROM 

TASK 

EMPLOYEE NAME 

JOB TITLE CLASSIFICATION LEVEL 

SKILL PROFILE BAND GROUP 



EMPLOYEE NAME 

JOB TITLE 

EXPERIENCE REQUIRED 

CLASSIFICATION LEVEL 
iiMnnawaaBBiwMiwaBftw 

EDUCATION/QUALIFICATIONS 

TRAINING/ACCREDITATION 

EMPLOYEE NAME 

JOB TITLE 
LOCATION AND ACCOMMODATION 
Details: GEHA/Free/Rental 

CLASSIFICATION LEVEL 
DATE EFFECTIVE FROM 

ALLOWANCES RECEIVED 

Job described as an approved job designed to meet operational requirements. 

(Branch/Regional Manger) 

Acknowledged on behalf of the Classification holder as an acceptable and relevant description of the job which 
should be performed. Any discrepancy between the skills prescribed in this form and the skills possessed by the 
job holder are acknowledged as a training need. 

(JEC Employee Representative Date: / / 

47.—Job Description Creation Procedure. 

(1) (a) All employees shall have a jointly agreed job 
description, the format for which is contained in Clause 
46.—Job Description Form, of this Award. 

(b) In developing individual job descriptions. Major 
Generic job descriptions shall be used as a basis for 
discussion with the individual and depending upon the needs 
of the business and the job design under consideration, all 
or part of the job description may be used. 

(c) A new job description should be generated where a 
long term change is envisaged. 

(2) This procedure outlines the steps to be followed for 
the generation of a jointly agreed job description form. 

(a) After preliminary discussions between the parties 
affected by any job design proposal, the proposal shall be 
presented to the local joint consultative committee. 

(b) Documentation supporting the new job design as 
captured in the job description form shall include— 

• How it affects work of those around/with it, and 
the impact on other existing jobs; 

• Explanation of the extent to which the job design 
factors outlined in Clause 48.—Job Design, of this 
Award have been taken into account. 

(c) The local joint consultative committee shall discuss 
and review the content and satisfy itself that the design is 
in line with the job design principles. 



(d) The proposed job description as documented should 
then be forwarded to the Joint Development/Implementation 
Committee for discussion and approval. It is understood that 
any major changes to established work practices will be 
referred to the relevant union(s) for endorsement. 

(e) Following Joint Development/Implementation Com- 
mittee response, if approval has been given. Regional/ 
Branch management and the employee representative of the 
Regional Joint Executive Committee should sign and adopt 
the Job Description forms. 

(f) The disputes settling procedure exists for those who 
are aggrieved by the outcome of this process. 

48.—Job Design. 
When applying Clause 47.—Job Description Creation 

Procedure, of this Award, the following factors must be 
assessed and evaluated. 

The extent to which the job design— 
• Improves the individual's career path and opportu- 

nity for continued learning. 
• Improves operational effectiveness. 
• Improves customer service. 
• Provides sufficient variety of work. 
• Increases potential pay. 
• Improves the autonomy of the employee/team. 
• Has an appropriate relation to existing job design. 

Using the whole of job approach to design jobs the 
resulting job descriptions will consist of skills profiles. This 
may include non-trade skills which facilitate the completion 
of the whole task provided this does not lead to deskilling. 

49.—Introduction of Change 
(1) Employer's Duty to Notify 
(a) Where an employer has made a definite decision to 

introduce major changes in production, programme, organ- 
isation, structure or technology that are likely to have 
significant effects on employees, the employer shall notify 
the employees who may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. Provided that where 
the Award makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed not 
to have significant effect. In any event any job redesign must 
be agreed using the principles of job redesign contained in 
this Award. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions, inter alia, the introduction 
of the changes referred to in subclause (1) hereof, the effects 
the changes are likely to have on employees, measures to 
avert or mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to matters 
raised by the employees and/or their unions in relation to the 
changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the employer to make 
the changes referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and their union or 
unions, all relevant information about the changes including 
the nature of the changes proposed; a redesigned job 
description as described in the job description creation 
procedure contained in this Award; the expected effects of 
the changes on employees and any other matters likely to 

affect employees provided that any employer shall not be 
required to disclose confidential information the disclosure 
of which would be inimical to his/her/its interests. 

26. Schedule "A" — Classification Structure: Delete this 
schedule and insert in lieu the following— 

Schedule. A—Parties to the Award. 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (WesternAustralian Branch) 
Australian Liquor, Hospitality and Miscellaneous Work- 

ers Union, MiscellaneousWorkers Division, Western Aus- 
tralian Branch 

Metal and Engineering Workers' Union—Western Aus- 
tralia 

The Operative Painters' and Decorators' Union of 
Australia, W.A. Branch, Union of Workers 

Water Authority of Western Australia 
27. Schedule A—Parties To The Award: After this 

schedule add the following new schedules— 

Schedule. B—Classification Transition. 
Levels Classifications 
(1) Engineering Tradespersons— 

C6 Level 4: (Includes persons previously engaged in 
the following classifications)— 

Communication Tradesperson—Groups A, B 
and C 

Electronics Tradesperson—Groups A, B and C 
Instrumentation and Control Tradesperson— 

Groups A, B and C 
C8 Level 3: (Includes persons previously engaged in 

the following classifications)— 
A Communication Technician 

Scientific Instrument Maker—Special 
Class 

B Electrician—Special Class 
Mechanical Tradesperson—Special Class 

C Scientific Instrument Maker and Repairer 
Tool Maker 
Tradesperson assisting Foreperson (provid- 
ing that the wage shall be maintained at 
103.08% of the Level 1 rate for a Fitter, 
including tool allowance). 

C9 Level 2: (Includes persons previously engaged in 
the following classifications)— 

Tradesperson with marking off responsibilities 
Welder—Special Class 

CIO Level 1: (Includes persons previously engaged 
in the following classifications)— 

Automotive Electrical Fitter 
Blacksmith 
Driller using Asquith or TUIlis radial drill 
Driller using borer or cutter bar 
Electrical Fitter and/or Armature Winder 
Electrical Installer 
Fitter (including Meter Fitter) 
Fitter and/or Turner 
Fitter and/or First Class Machinist 
First Class Machinist 
Motor Mechanic 
Plant Mechanic (Industrial) 
Radio and Television Serviceperson 
Sheet Metal Worker 
TUmer 
First Class Welder 
Fitter (Fuel Injection Room) 
(In addition a skills allowance of $1.40 per 

week shall be paid after 12 months' experience 
under this designation at this Level of classifica- 
tion.) 

Boilermaker 



(b) Engineering Employees 
Cll Level 4: (Includes persons previously engaged 

in the following classifications)— 
Plasterer's Labourer 

€12 Level 3: (Includes persons previously engaged 
in the following classifications)— 

Garage Attendant 
Oxy or Electric Welder's Assistant 
Third Class Machinist 
Trades Assistant (General Mechanical) 
Dressers—Shot blast and sand blast protected 

by properly enclosed cabin 
Fitter's Assistant (including Meter Fitters As- 

sistant) 

Schedule. C—Definitions of Previous Classifications. 
(1) "Tradesperson Assisting Foreperson" means an 

employee who is a skilled tradesperson and whose duty is 
to assist the foreperson in administrative work as directed. 

(2) "Trades Assistant" shall mean an employee directly 
assisting a tradesperson. 

(3) (a) For the purposes of the classification "Boiler- 
maker, the greater part of whose time is occupied in marking 
off and/or template making" found at Clause 39, subclause 
(10), paragraph (1), item (zf), of this Award, "marking off 
shall include but not be limited to— 

(i) Lay-outs for true length development and for 
building assembly jigs upon. 

(ii) Marking sections for the purpose of— 
(aa) Drilling holes. 
(bb) Joggling and notching. 
(cc) Attaching cleats, gussets, fittings and compo- 

nent assembly. 
(iii) Marking templates and patterns. 
(iv) Marking plate material for the purpose of cutting, 

drilling, forming and assembly. 
(v) Length marking for manual oxygen fuel gas flame 

cutting and manual plasma arc cutting of various 
sections in steels, stainless steels and non-ferrous 
metals. 

(b) For the same purposes 'marking off does not 
include— 

(i) Marking off carried out by non-trade certified 
staff. 

(ii) Length marking of section to be cut mechanically 
with equipment such as band saw, circular saw, 

(iii) Marking materials, job parts or completed jobs 
with identification numbers or codes, etc. 

(iv) Using the automatic tracing system on profile 
cutting machines. 

(v) Setting adjustable stops on mechanical cutting 
machines such as the iron worker, band saw, 
circular saw, etc. 

(vi) Using templates or patterns to mark material for 
cutting, etc. 

(4) "Welder, First Class" means an employee using 
electric arc or acetylene, petrol or coal gas blow pipe on any 
work other than— 

(a) filling castings; or 
(b) cutting scrap metal; or 
(c) welding with the aid of jigs; or 
(d) operations specifically mentioned as being the 

work of a second class welder in the definition of 
that term. 

(5) "Welder, Second Class" means an employee who— 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which the employee is not responsi- 
ble; or 

(d) operates a profile cutting or a straight line cutting 
machine. 

(6) "Electrician—Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or electrical 
installer who— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; 

(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connection with 
complicated or intricate circuitry which work 
requires for its performance the standard of 
knowledge referred to in paragraph (a) 
hereof; and 

(ii) is able, where necessary and practicable to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits, but does 
not include such an employee unless the 
work on which the employee is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Tfcchnical 
College trade courses. 

(c) For the purposes of this Award an employee shall 
be deemed to be an Electrician—Special Class 
only for the time during which the foregoing 
conditions are met, unless— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of the employer or, in the event 

of disagreement, in the opinion of the 
Western Australian Industrial Relations 
Commission that time is likely during the 
course of employment to exceed two days per 
week on average, in which case such em- 
ployee shall be classified an Electrician— 
Special Class for as long as the employment 
continues on either of those bases. 

(d) In the event of disagreement about the implemen- 
tation of this Electrician—Special Class provi- 
sion, the matter may be referred to the Western 
Australian Industrial Relations Commission for 
determination. 

(e) For the purposes of this definition the following 
courses are deemed to be prescribed post trade 
courses in Industrial Electronics— 

(i) Post trade Industrial Electronics Course of 
the New South Wales Department of Tfechni- 
cal Education. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) as approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tfech- 
nology. 

(iv) Industrial Electronics (Course "C") of the 
Department of Education, Queensland. 

(v) The Industrial Electronics Course of the 
Tfechnical Education Department of Tasma- 
nia. 

(vi) The Certificate in Industrial Electronics of 
the Technical Education Division, Education 
Department of Western Australia. 

(7) "Scientific Instrument Maker—Special Class" 
means, subject to paragraph (c) hereunder, a scientific 
instrument maker who— 

(a) (i) has satisfactorily completed a prescribed post 
trade course in industrial electronics; 
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(ii) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connection with 
complicated or intricate circuitry which work 
requires for its performance the standard of 
knowledge referred to in paragraph (a) 
hereof; and 

(ii) is able, where necessary and practicable to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising inter-connected circuits. 

but does not include such an employee unless the 
work on which he/she is engaged requires for its 
performance knowledge in excess of that gained 
by the satisfactory completion of the appropriate 
Technical College trade courses. 

(c) For the purposes of this Award an employee shall 
be deemed to be Scientific Instrument Maker— 
Special Class only for the time during which the 
employee meets the foregoing conditions un- 
less— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of the employer or, in the event 

of disagreement, in the opinion of the Board 
of Reference that time is likely during the 
course of employment to exceed two days per 
week on average. 

in which case the employee shall be classified a 
Scientific Instrument Maker—Special Class for as 
long as employment continues on either of those 
bases. 

(d) In the event of disagreement about the implemen- 
tation of this Scientific Instrument Maker— 
Special Class provision, a Board of Reference 
shall determine the matter. 

(e) For the purposes of this definition the following 
courses are deemed to be prescribed post trade 
courses in Industrial Electronics— 

(i) Post Trade Industrial Electronics Course of 
the New South Wales Department of Techni- 
cal Education. 

(ii) The Industrial Electronics Course (Grades 1 
and 2) as approved by the Education Depart- 
ment of Victoria. 

(iii) The Industrial Electronics Course of the 
South Australian School of Electrical Tech- 
nology. 

(iv) Industrial Electronics (Course "C") of the 
Department of Education, Queensland. 

(v) The Certificate in Industrial Electronics of 
the Technical Education Division, Education 
Department of Western Australia. 

(8) "Communication Tradesperson" means a Radio and 
TV Tradesperson Special Class working at a level beyond 
that of a Radio and TV Tradesperson Special Class and who 
is mainly engaged in applying his/her knowledge and skills 
to the tasks of installing, repairing, maintaining, servicing, 
modifying, commissioning, testing, fault finding and diag- 
nosing of complex communications equipment and systems, 
utilising complex digital integrated circuits. The application 
of this skill and knowledge would require an overall 
understanding of the operating principles of the systems and 
the equipment on which the tradesperson is required to carry 
out his/her tasks. 

To be classified as a Communications Tradesperson, a 
tradesperson must have at least three years' on-the-job 
experience as a tradesperson on communications equipment 
and systems—12 months of which must be at a level of 
Radio and TV Tradesperson Special Class—and in addition 
must have satisfactorily completed a post trades course in 
electronics equivalent to at least two years' part-time study. 

In addition, to be classified as a Communication 
Tradesperson a tradesperson must be capable of— 

(a) maintaining and repairing multi-function printed 
circuitry of the type described in this definition 
using circuit diagrams and test equipment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in the definition; 

(d) preparing reports of a technical nature on specific 
tasks or assignments as directed in this definition. 

(9) "Electronics Tradesperson" means an electrical 
tradesperson working at a level beyond that of Electrician 
Special Class and who is mainly engaged in applying this 
knowledge and skills to the tasks of installing, repairing, 
maintaining, servicing, modifying, commissioning, testing, 
fault finding and diagnosing of various forms of machinery 
and equipment which are electronically controlled by 
complex digital and/or analogue control systems utilising 
integrated circuitry. The application of this skill and 
knowledge would require an overall understanding of the 
operating principles of the systems and equipment on which 
the tradesperson is required to carry out his/her tasks. 

To be classified as an Electronics Tradesperson, a 
tradesperson must have at least three years' on-the-job 
experience as a tradesperson in electronics systems utilising 
integrated circuits and in addition must have satisfactorily 
completed a post trades course in electronics equivalent to 
at least two years' part time study. 

In addition, to be classified as an Electronics Tradesper- 
son, a tradesperson must be capable of— 

(a) maintaining and repairing multi-function printed 
circuitry using circuit diagrams and test equip- 
ment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in this definition; 

(d) preparing reports of a technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(10) "Instrumentation and Controls Tradesperson" 
means an instrument tradesperson working at a level beyond 
that of Scientific Instrument Maker Special Class and who 
is mainly engaged in applying these skills and knowledge 
to installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating and fault finding 
industrial instruments which make up a complex control 
system which utilises some combination of electrical, 
mechanical, hydraulic and pneumatic principles and elec- 
tronic circuitry containing complex analogue and/or digital 
control systems utilising integrated circuitry. 

The application of this skill and knowledge would require 
an overall understanding of the operating mode of principles 
of the various types of measurement and control devices on 
which the tradesperson is required to perform these tasks. 

To be classified as an Instrumentation and Controls 
Tradesperson, a tradesperson must have at least three years' 
on-the-job experience as a tradesperson—12 months of 
which must be at the level of Instrument Tradesperson— 
Complex Systems and in addition must have completed a 
related post-trades course equivalent to at least two years' 
part-time study. 

In addition, to be classified as an Instrumentation and 
Controls Tradesperson, a tradesperson must be capable of— 

(a) maintaining and repairing multi-function printed 
circuitry of the type described in this definition 
using circuit diagrams and test equipment; 

(b) working under minimum supervision and techni- 
cal guidance; 

(c) providing technical guidance within the scope of 
the work described in the definition; 



(d) preparing reports of technical nature on specific 
tasks or assignments as directed and within the 
scope of the work described in this definition. 

(11) "Mechanical Tradesperson—Special Class" means 
subject to paragraph (c) hereunder, a Mechanical Tradesper- 
son who— 

(a) (i) is engaged on or in connection with fluid 
power circuitry, which work requires for its 
performance the standard of knowledge and 
skills referred to in subparagraphs (iii) and 
(iv) hereof; and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising interconnected fluid power cir- 
cuits; and 

(iii) has satisfactorily completed the following 
TAPE units— 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either 
Industrial Hydraulics 2 85008 
and 
Hydraulic Component Repair 85012 
or 
Pneumatic System Mainte- 
nance 
(Industrial) 85010 
and 
Pneumatic System Control 
(Industrial) 85014; 

or 
(iv) has, whether through practical experience or 

otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (iii) hereof or in the case 
of a dispute has been satisfactorily assessed 
and/or examined pursuant to the Fluid Power 
Exemptions Course detailed in paragraph (d) 
hereof; 

but does not include such an employee unless the 
work on which the employee is engaged requires 
for its performance knowledge in excess of that 
gained by the satisfactory completion of the 
appropriate Tbchnical College Trade course. 

(b) For the purpose of this Award an employee shall 
be deemed to be a Mechanical Tradesperson— 
Special Class only for the time during which the 
employee meets the foregoing conditions un- 
less— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his/her employer or, in the 

event of disagreement, in the opinion of the 
Board of Reference, that time is likely during 
the course of employment to exceed 16 hours 
pier week on average. 

in which case the employee shall be classified as 
Mechanical Tradesperson—Special Class for as 
long as the employment continues on either of 
those bases. 

(c) For the purpose of this definition, employees who 
have completed courses in any other State shall, 
in the event of a dispute, submit their credentials 

(d) 

dance exemptions may be granted for the follow- 
ing reasons— 

(i) Attending Short Vocational Course (30 
hours). TTiis will exempt the student from the 
practical component of the course. However, 
the theory component can be completed by 
24 hour correspondence course with TAPE 
External Studies. 

(ii) Students claiming exemption from the practi- 
cal course requirements due to their indus- 
trial skills, could obtain an exemption 
through a documented case presented by 
their employer. Full course accreditation can 
then be obtained by completing the 24 hour 
correspondence course with TAFE External 
Studies. 

(iii) Students without documented evidence may 
obtain a practical exemption through five 
hours' skill testing. These students, if suc- 
cessful, may then enter the correspondence 
mode to obtain full unit accreditation. 

(iv) Students who have claimed subject exemp- 
tions in the certificate of workshop technol- 
ogy, can only gain an automatic exemption 
from the introductory units on full comple- 
tion of the certificate. 

(e) For the purpose of this definition, fluid power 
circuitry involves industrial hydraulics and/or 
industrial pneumatics. 

(12) "Motor Mechanic" means an employee engaged in 
assembling (except for the first time in Australia), making, 
repairing, altering or testing the metal parts (including 
electric) of the engines or chassis of motor vehicles other 
than motor cycles. 

(13) "Process Worker" means an employee engaged on 
repetition work on any automatic, semi-automatic, or single 
purpose machine, or any machine fitted with jigs, gauges, 
or other tools, rendering operations mechanical, or in the 
assembling of parts of mechanical appliances or other 
metallic articles so made, or any repetitive hand processes. 

(14) "Toolmaker" means a tradesperson making and/or 
repairing any precision tool, gauge, die or mould to be 
affixed to any machine, who designs or lays out his/her work 
and is responsible for its proper completion. 

(15) "Third-class Welder" means an employee who uses 
any of the foregoing types of welding apparatus in tacking 
preparatory to the completion of work by any other 
employee. 

(16) "Fourth-class Welder" means an employee using an 
electric spot or butt-welding machine, or cutting scrap with 
oxy-acetylene blow pipe, petrol or coal gas blow pipe. 

(17) "Instrument Tradesperson—Complex Systems" 
means an instrument tradesperson who is mainly engaged 
in installing, repairing, maintaining, servicing, testing, 
modifying, commissioning, calibrating and fault finding 
instruments which make up a complex control system which 
utilises some combination of electrical, electronic, mechan- 
ical, hydraulic and pneumatic principles. 

To be classified as an Instrument Tradesperson— 
Complex Systems, a tradesperson will have— 

(a) had a minimum of two years' on-the-job experi- 
ence as a tradesperson working predominantly on 
complex and/or intricate instrument systems as 
will enable him/her to perform such work under 
minimum supervision and technical guidance; and 

for assessment by TAFE or be assessed in 
accordance with subparagraph (a)(iv) above. 
Fluid Power Exemptions Course 

Course exemptions for Fluid Power Certificate 
Units can only be granted on completion of the 
TAFE divisional exam. However, class atten- 

(b) satisfactorily completed an appropriate post trade 
course equivalent to at least two years' part-time 
study or has achieved to the satisfaction of the 
employer a comparable standard of skill and 
knowledge by other means including in-plant 
training or on-the-job experience referred to in 
paragraph (a) above. 
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Schedule. D—Engineering Tradespersons (District 
Electrical Technicians). 

1.—Title. 
This Schedule shall be known as Schedule D—Engineer- 

ing Tradespersons (District Electrical Technicians) and 
comprises conditions conferred by Order No. C 749 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and General Conditions of Employ- 

ment 
4. Standby 
5. Wages 
6. Overtime 
7. Late Start 
8. Travelling Allowances 
9. Meal Allowances 

10. Assistants 
11. Telephones 
12. Vehicles 
13. Districts 
14. Date of Operation 

3.—Application and General Conditions of Employment. 
The provisions of this Schedule shall apply to persons 

employed by the Water Authority of Western Australia as 
Engineering Tradespersons (District Electrical Techni- 
cians). The provisions of this Schedule shall apply in 
addition to the provisions of the Award. 

4.—Standby. 
Engineering Tradespersons (District Electrical Techni- 

cians) employed by the Water Authority of Western 
Australia shall be rostered for standby each alternate week 
to be available for out of hours duty for seven days in 
accordance with a formal roster and payment for standby 
shall be made in accordance with subclause (3) of Clause 
19.—Overtime, of the Award. 

5.—Wages. 
In addition to the total weekly wage prescribed in Clause 

38.—Wages, of the Award for the classification Water 
Industry Engineering Tradesperson Level C8, on all purpose 
payment equal to 25% of the total weekly wage and tool 
allowance shall be paid to District Electrical Technicians. 
Except as provided in Clause 4.—Standby and Clause 
6.—Overtime, of this Schedule, such payment shall be paid 
in recognition of all out of hours work. 

6.—Overtime. 
In addition to the payment provided for in Clause 

5.—Wages, of this Schedule, overtime shall be paid in 
accordance with the Award where out of hours work is 
required and involves— 

(1) Installation work necessary to complete a con- 
struction project. 

(2) Work not associated with a fault in an operating 
system provided the work is not a continuation of 
the normal daily maintenance. 

(3) Call outs occurring on a non-standby week. 
(4) Emergencies brought about by cyclone, flood or 

storm or other similar occurrences; or 
(5) Call outs occurring on a standby week—time in 

excess of a six hour continuous period inclusive 
of travelling time. 

7.—Late Start. 
Notwithstanding the provisions of subclause (4) of Clause 

19.—Overtime, of the Award, all time worked after 
midnight and prior to the commencement of the ordinary 
work of that day shall be added to the usual commencing 
time of that day to enable a late start for such employee and 
in any event, any call out after midnight shall entitle the 
employee to a minimum late start of two hours. 

8.—Travelling Allowances. 
When a job necessitates an overnight stay away from 

headquarters, reimbursement shall be according to the rate 
prescribed in subclause (2) of Clause 42.—Travelling 
Allowance, of the Public Service Award 1992. 

9.—Meal Allowances. 
The provisions of the Public Service Award 1992, 

subclause (5) of Clause 42.—Travelling Allowance, shall 
apply in circumstances where the job does not involve an 
overnight stay. 

10.—Assistants. 
Assistants shall be assigned on a needs basis determined 

by the nature of the particular job. Any dispute shall be 
determined having regard for the provisions of the Occupa- 
tional Health, Safety and Welfare Act. 

11.—^Telephones. 
(1) The cost of new installations and/or new connections 

shall be met by the Water Authority of Western Australia. 
District Electrical Tfechnicians shall be reimbursed costs 
associated with rental and Water Authority business calls in 
the manner applying generally to Authority employees. 

(2) Employees relieving as District Electrical Technicians 
shall be reimbursed costs of rental and business calls 
proportionate to the duration of the relief. 

12.—Vehicles. 
District Electrical Technicians shall be supplied suitable 

vehicles which shall be equipped to a suitable standard 
agreed to by the parties from time to time. 

13.—Districts. 
(1) District Electrical Technicians employed by the Water 

Authority of Western Australia shall operate within districts 
identified by the parties through an exchange of letters from 
time to time for the purposes of allocating day to day routine 
maintenance. 

(2) Variations to the districts described in subclause (1) 
of this clause shall be by agreement between the parties and 
shall be limited to such variations as are needed due to 
changes in workload which may occur from time to time. 

(3) Call outs on standby weeks shall be limited to those 
districts identified by the standby roster. 

14.—Date of Operation. 
This Schedule shall operate from the first pay period on 

or after the 1st day of May, 1988. 

Schedule. E—Engineering Tradespersons (Mobile Mechan- 
ical Fitters). 

1.—Title. 
This Schedule shall be known as Schedule E—Engineer- 

ing Tradespersons (Mobile Mechanical Fitters) and com- 
prises conditions conferred by Order No. C 380 of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and General Conditions of Employ- 

ment 
4. Date of Operation 
5. Wages 
6. Overtime 
7. Late Start 
8. Telephones 
9. Liberty to Apply 

3.—Application and General Conditions of Employment. 
The provisions of this Schedule shall apply to persons 

employed by the Water Authority of Western Australia as 
Engineering Tradespersons (Mobile Mechanical Fitters). 
The provisions of this Schedule shall apply in addition to 
the provisions of the Award. 
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4.—Date of Operation. 
This Schedule shall take effect on and from 25 July 1991. 

5.—Wages. 
In addition to the appropriate total weekly wage pre- 

scribed in Clause 38.—Wages, of the Award, an all purpose 
payment equal to 25% of the total weekly wage and tool 
allowance shall be paid to Mobile Mechanical Fitters. 
Except as provided in Clause 6.—Overtime of this Schedule, 
such payment shall be in recognition of all out of hours 
work. 

6.—Overtime. 
In addition to the payment set out in Clause 5.—Wages, 

of this Schedule, overtime shall be paid in accordance with 
the Award where out of hours work is required and 
involves— 

(1) Installation work necessary to complete a con- 
struction project. 

(2) Work not associated with a fault in an operating 
system provided the work is not a continuation of 
the normal maintenance programme. 

(3) Emergencies brought about by cyclone, flood or 
other similar occurrences. 

(4) Call Outs in excess of a six hour continuous period 
inclusive of travelling time. In such a case, the 
whole of the period worked, inclusive of travelling 
time, shall be paid for in accordance with the 
overtime provisions of the Award. 

7.—Late Start. 
Notwithstanding the provisions of subclause (4) of Clause 

19.—Overtime, of this Award, all time worked after 
midnight and prior to the commencement of the ordinary 
work of that day shall be added to the usual commencing 
time of that day to enable a late start for such employee and 
in any event, any call out after midnight shall entitle the 
employee to a minimum late start of two hours. 

Such a late start shall be without loss of pay. 

8.—Tblephones. 
(1) Where, at the date of this Schedule, the telephone 

rental and business calls of an employee were being paid for 
by the employer, that arrangement shall continue whilst the 
employment status of that employee remains constant. 

(2) An employee relieving as a Mobile Mechanical Fitter 
shall be reimbursed pro rata telephone rental for the 
duration of such relief, where the employee being relieved 
has such rental reimbursed. 

(3) In any event, an employee shall be reimbursed the cost 
of business calls. 

(4) Allocation of new installations and/or connections 
paid for by the employer shall be at discretion of the Water 
Authority. 

9.—Liberty to Apply. 

(1) Should any oversight, omission or error arise in the 
formalisation of conditions of employment for Mobile 
Mechanical Fitters employed by the Water Authority of 
Western Australia, either party shall have liberty to apply 
to further amend this Schedule to reflect the true intent of 
the parties. 

(2) The union reserves liberty to apply for the provisions 
of the Public Service Award 1992 to apply with respect to 
meal and travelling allowances. 

28. Schedule of Applicants: Delete this schedule. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Water Resources and Another 

and 
Metals and Engineering Workers' Union—Western 

Australia and Others. 
No. 1020 of 1992. 

Engineering Trades (Government) Award, 1987. 
Award Nos 29, 30 and 31 of 1961 and 3 of 1962. 

COMMISSIONER G.L. FIELDING. 

20 December 1993. 
Order. 

HAVING heard Mr D. Martin on behalf of the Applicants 
and Miss M. Robinson on behalf of the Respondents and Ms 
J. Sheridan on behalf of the Department of Productivity and 
Labour Relations, and by consent, the Commission, pursu- 
ant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Engineering Trades (Government) Award, 
1987 Award Nos 29, 30 and 31 of 1961 and 3 of 1962 
be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 9th day of December, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Second Schedule—List of Respondents: Delete the words 

"The Minister for Water Resources". 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Water Resources and Another 

and 

Metals and Engineering Workers' Union—Western 
Australia and Others. 

No. 1021 of 1992. 

Government Water Supply (Kalgoorlic Pipeline) Award, 
1981. 

No. A 15 of 1981. 

COMMISSIONER G.L. FIELDING. 

20 December 1993. 
Order. 

HAVING heard Mr D. Martin on behalf of the Applicants 
and Miss M. Robinson on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award, 1981 be and is hereby cancelled with 
effect on and from the 9th day of December, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Water Authority of Western Australia. 

No. 1079 of 1992. 
COMMISSIONER G.L. FIELDING. 

20 December 1993. 
Order. 

HAVING heard Miss M. Robinson on behalf of the 
Applicant and Mr D. Martin on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Engineering Tradespersons (District Elec- 
trical Technicians) (Water Authority of Western Aus- 
tralia) Order No. C 749 of 1990; the Engineering 
Tradespersons (Mobile Mechanical Fitters) (Water 
Authority of Western Australia) Order No. C 380 of 
1991; and Order No. C 431 of 1993 be and are hereby 
cancelled with effect on and from the 9th day of 
December, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

IRON ORE PRODUCATION PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
No. 1533 of 1993. 

COMMISSIONER G.L. FIELDING. 
2 February 1994. 

Reasons for Decision. (extempore) 
THE COMMISSIONER: The application seeks to amend 
the Iron Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1987. In short, the application seeks to amend 
that part of the Award which provides for career progression 
and, more accurately, a skills acquisition and career path 
programme and associated levels of wage rates as they apply 
to production plant employees at Paraburdoo. The proposal 
of the Applicant and the Respondent, which has constitu- 
tional coverage of the Paraburdoo plant employees, is that 
there should be another skills module consisting of sample 
preparation. That, in short, will enable employees in the 
Paraburdoo plant operations, who are entitled to be members 
of the Respondent, to be involved in sample preparation and 
so make the laboratory work more efficient. 

The Applicant asserts, and the Respondent agrees, that 
that involves a significant nett addition to the work of the 
employees so as to justify another pay level. The proposal 
is that there will now be five rather than the existing four 
classification or pay levels for the Paraburdoo plant 
employees. The new level, as Mr Cameron has so rightly 
mentioned, will represent 105 per cent of the tradesman rate 
which is consistent with the classification and pay structure 
elsewhere in the Award, notably so far as the Respondent 
is concerned, those working in the pit and those working in 
the transport areas. 

The application is similar to other applications recently 
brought to the Commission (see for example: Hamersley 
Iron Pty Limited v. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1993) 73 
WAIG 2460). Plainly what was said on that occasion applies 
equally on this occasion. Therefore, I need say no more other 
than I am satisfied that the claim falls within the spirit and 
letter of the State Wage Fixing Principles. In the circum- 
stances I indicate that by consent I will make an order 
amending the Award in the terms of the amended Schedule 
B attached to the application, and by consent that amend- 
ment is to operate with effect from the first pay period 
commencing on or after 2 February 1994. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr M. Llewellyn on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers and Others 
No. 1533 of 1993. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1987 

No. A 20 of 1987. 
COMMISSIONER G.L. FIELDING. 

2 February 1994. 
Order. 

HAVING heard Mr A.N. Cameron on behalf of the 
Applicant and Mr M. Llewellyn on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the first pay period 
commencing on and from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
DIVISION 1—PART 1 
1. Clause 8.—Definitions: Delete paragraph (3)(b) of this 

clause and insert the following in lieu thereof— 
(b) Paraburdoo Plant Employees 

• "Plant Production Employee Paraburdoo— 
Level 5": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who is undergoing train- 
ing to acquire one selected offered skill in the 
Paraburdoo Plant Operations. 

• "Plant Production Employee Paraburdoo— 
Level 4": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired one selected 
offered skill in the Paraburdoo Plant Opera- 
tions and who undertakes training to acquire 
a second selected offered skill. 



• "Plant Production Employee Paraburdoo— 
Level 3": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired two selected 
offered skills in the Paraburdoo Plant Opera- 
tions and who undertakes training to acquire 
a third selected offered skill. 

• "Plant Production Employee Paraburdoo— 
Level 2": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired three se- 
lected offered skills in the Paraburdoo Plant 
Operations. 

• "Plant Production Employee Paraburdoo— 
Level 1": 

Means an employee classified as such who 
performs any work within the competence of 
that employee and who has been passed out 
as having successfully acquired four selected 
offered skills in the Paraburdoo Plant Opera- 
tions. The last selected offered skill may be 
nominated by the Company in accordance 
with Clause 35, Part 1(5). 

NOTE: The Selected Offered Skills are 
listed in Clause 35.—Production Employees 
Skills Acquisition and Career Path Pro- 
gramme. 

2. Clause 32.—Wages: Delete paragraph (3)(b) of this 
clause and insert the following in lieu thereof— 

(b) Plant Production Employees: 

(i) Tom Price High Grade Plant Employees Port 
Operations Employees, and Concentrator 
Operations Employees 

Level 4 405.90 
Level 3 454.40 
Level 2 466.50 
Level 1 497.20 

(ii) Paraburdoo Plant Employees 

Level 5 405.90 
Level 4 454.40 
Level 3 466.50 
Level 2 497.20 
Level 1 522.10 

3. Clause 35.—Production Employees Skills Acquisition 
and Career Path Programme: Delete Part I of this clause and 
insert the following in lieu thereof— 

PART I 

Paraburdoo Plant Operations 

(1) Progression through the Paraburdoo Plant Operations 
Skills Acquisition and Career Path Programme shall be in 
accordance with the provisions of Part A of this clause. 
Progression to Level 1 shall occur on acquisition of an 
additional Selected Offered Skill nominated by the Com- 
pany. Progression shall be as illustrated in the chart in 
subclause (2) hereof. 

(2) PARABURDOO PLANT 
SKILLS ACQUISITION AND CAREER 

PATH PROGRAMME 

LEVEL 2 

LEVEL 3 

LEVEL 4 

LEVEL 5 

3 SOS 

INDUCTION 

SOS = Selected Offered Skills 

(3) The Selected Offered Skills (SOS) in the Paraburdoo 
Plant Operations are— 

Crushing and Screening 

Train Loading 

Control Room 

Plant Equipment 

Sample Preparation 

(4) The acquisition of skill modules shall be in accordance 
with the following requirements— 

(a) Crushing and Screening 

Competent and passed out to operate all 
equipment associated with the crushing and 
screening process and all associated functions as 
per activities and tasks sheet. 

(b) Train Loading 

Competent and passed out to operate all 
equipment associated with the train loading 
process and all associated functions as per 
activities and tasks sheet. 

(c) Control Room 

Passed out and competent for operation of the 
Plant Control Room and all associated functions 
as per activities and tasks sheet. 

(d) Plant Equipment 

Competent and passed out to operate all mobile 
equipment associated with the Plant MRU and all 
associated functions as per activities and tasks 
sheet. 

(e) Sample Preparation 

Competent and passed out in Sample Prepara- 
tion tasks and perform associated functions as pier 
the tasks sheet. 

(5) The Selected Offered Skill undertaken by an employee 
for reclassification to Level 1 may be nominated by the 
Company so as to ensure that the skills profile of the 
workforce matches the Company's operational require- 
ments. However, the Company will endeavour to meet an 
employee's training preference where possible. This will not 
be an impediment to employees gaining further skills where 
they desire to do so. 

LEVEL 1 4 SOS 



MEAT INDUSTRY (STATE) AWARD 1980 
No. R9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers Perth West Australian Branch 
and 

Action Food Bams (WA) Pty Ltd and Others 
No. 897 of 1993. 

Meat Industry (State) Award 1980 
No. R 9 of 1979. 

COMMISSIONER A.R. BEECH. 
20 January 1994. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to insert 
redundancy provisions into the award. The application is 
consistent with the amendments made to the Metal Trades 
(General) Award in this regard (following the decision of the 
Commission in Court Session in 1986, 66 WAIG 580). For 
that reason I am satisfied that the application fits within the 
State Wage Principles. The application is agreed to by 
employers members of the Chamber of Commerce and 
Industry of WA and represented by Ms Dight. However 
employers represented by Mr Darcy on behalf of the Meat 
and Allied Trades Federation of Australia (Western Austra- 
lian Division) Union of Employers object to two of the 
claims. It has been necessary for the Commission therefore 
to determine those two matters. 

The first disputed area concerns the claim of the union in 
relation to redundancy payments that a "week's pay" for 
tally workers shall mean the average of payments made to 
such an employee during the previous twelve month period 
in respect of work performed in ordinary hours including 
any amount paid for work in such hours in excess of the 
daily tally and for waiting time and any allowance to which 
the employee is entitled for shift work. For the Applicant 
it is argued that for an employee on the tally system the 
amount paid for work during ordinary hours including over 
tally and waiting time is the ordinary rate of wage received 
by that person. If redundancy payments are calculated on the 
basis of an employee's weekly wage then, according to the 
Applicant, equity requires that the actual wage be used as 
the basis of calculation rather than the weekly rate 
prescribed within the award which otherwise would be 
applicable. The Applicant points out that in the metal trades 
Termination Change and Redundancy Case the rate of wage 
for tally workers was never in consideration because tally 
workers are unique to the meat industry. The Applicant 
points to the rate of payment of annual leave and long 
service leave under the award which it submits recognises 
the principle which it urges on this occasion. Further, in 
relation to meat workers employed in the state government 
area in WA the provisions of the WA Government 
Employees Redeployment, Retraining and Redundancy 
General Order (as consolidated at (1993) 73 WAIG 215) 
provides for severance pay for tally workers to be based 
upon the average weekly rate received for each week worked 
within the previous twelve months (clause 6(2)). The 
Applicant also drew the attention of the Commission to a 
number of awards and agreements of the industry in the 
eastern states which similarly have recognised that the rate 
of wage for tally workers shall be the actual rate received 
rather than the notional weekly rate. 

For the opposing Respondents, Mr Darcy stated that the 
recognition of the actual rate received for tally workers was 
not universal. Employees covered by the award received 
sick leave, rostered days off and workers' compensation at 
ordinary rates of wage and not at the actual rate. Mr Darcy 
also drew attention to the superannuation provisions, 
although as this provision refers to a payment equal to 
"three percent of each employee's ordinary time earnings" 
(clause 43(2)) it is open to interpretation that in relation to 
superannuation at least average earnings are taken into 

account. Mr Darcy also submitted that some tally systems 
in the eastern states operate on a different basis and 
sometimes have a ceiling. For that and other reasons the 
earnings of tally workers in WA can be and are significantly 
higher than for their eastern states counterparts. In a 
competitive industry the adoption of the union's claim 
which provides a greater burden for the industry in Western 
Australia compared with the industry in the eastern states 
could have a disastrous effect. 

In my respectful observation the submissions of both 
advocates left a number of questions unanswered. The 
principal concern with which the Commission is faced and 
which arises from the case presented by the Applicant is the 
inconsistent application within the award of the rate of wage 
for tally workers. If indeed the principle for tally workers 
is that their rate of wage should be their average earnings 
then this should be consistently applied throughout the 
award. However it is not and this considerably weakens the 
strength of the Applicant's argument that the average wage 
for tally workers must be the basis upon which the payment 
for redundancy is to be calculated. If this is so, why isn't 
it so for all payments made under the award? The case for 
the Applicant did not address this inevitable question. 

For the purpose of the Commission's deliberations some 
assistance in answering the question has been found from 
the 1972 decision of Commissioner Cort when considering 
the contents of three meat industry awards then being sought 
by the parties (53 WAIG 97). The issue which confronted 
the Commission on that occasion would appear to be the 
same issue as has been presented by default to the 
Commission on this occasion as the following extract from 
the decision of the Commission shows: 

"The parties are in dispute with respect to payment 
to be made to a worker when on a holiday prescribed 
by the award. A similar dispute exists as to the payment 
to be made during annual leave and sick leave and it 
is convenient to deal with all of these matters at this 
time. 

In each case the employer seeks to continue the 
existing provision which requires a worker to be paid 
the ordinary wage prescribed in Clause 17.—Wages or 
in the case of members of the sheep or lamb and goat 
slaughtering team Clause 24, when absent on holidays, 
annual leave or sick leave. The union claims that the 
payment should be calculated on the actual earnings in 
ordinary hours in particular the earnings of tally 
workers." 

(at page 99) 
The Commission recorded its understanding of the 

general practice in awards of this Commission when an 
employee goes on leave. It then noted that with respect to 
tally workers, in some respects tally is said to represent a 
fair day's work beyond which extra rates comparable with 
overtime rates should be prescribed and that in that context 
a tally worker should not be entitled to overtime earnings 
whilst time workers have no such entitlement. On the other 
hand the over tally rate prescribed for the cattle slaughtering 
team could be likened more to an incentive rate than to an 
overtime rate (page 100). The Commission noted that the 
provisions contained in awards operating in other states 
having general application elsewhere have been of influence 
on the industrial authority in WA and he then considered 
some of the provisions in eastern states awards with respect 
to those clauses. In the result he noted that the majority of 
those awards prescribed that time rate be paid with respect 
to holidays and sick leave. In relation to annual leave he 
noted that the position was somewhat different. It was 
considered that payment based upon average earnings would 
be more equitable for both employer and employee in this 
industry and found support for this approach in the greater 
majority of awards applicable elsewhere where average 
earnings formed the basis of payment for annual leave and 
the effect of an absence from work would not be as 
pronounced as it would be for payment on holidays and sick 
leave. Further the payment would be greater for a worker 
who regularly attends work and may therefore tend to reduce 
absenteeism. 
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An attempt by employers to seek the abolition of the 
average earnings approach in order to remove the situation 
where different employers receive different annual leave 
payments was rejected by the Commission when the award 
the subject of this application issued in 1980 (60 WAIG 
1502 at 1508). 

It may be seen from the above therefore that the 
inconsistent application of tally workers' wage rates for 
different purposes within the award has been as a result of 
the inability of the parties to agree on such consistent 
treatment. Further the determination of the Commission in 
each case would appear to be based not upon the principle 
urged by the Applicant union but rather upon the nature of 
each clause claimed. Thus the determination in relation to 
payment for annual leave was seen to be different from the 
position in relation to, for example, payment for sick leave. 
Therefore the Commission should now examine the manner 
in which the clause claimed has been applied rather than on 
any notion of "principle". 

In this application the applicant seeks to introduce the 
redundancy provisions which have as their genesis the 
termination, change and redundancy cases in the Australian 
Commission ((1984) 8 IR 34; (1984) 9 IR 115). In turn this 
led to the 1986 amendment to the Metal Trades (General) 
Award previously referred to. The Commission's attention 
was not drawn by the parties to any decision of significance 
since that time relating to the rate of wage for tally workers 
of termination, change and redundancy provisions. 

It appears that with one exception all three cases referred 
to in the previous paragraph did not give consideration to 
the issue which is now before the Commission. In its 
supplementary decision the Australian Commission noted 
some difference between the employers and the ACTU in 
respect of the definition of a "week's pay" for the purpose 
of calculation of any redundancy payment. The Commission 
decided that redundancy payment should be calculated on 
the same basis as payment in lieu of notice on termination 
of employment. It was emphasised that the decision was 
reached having regard for the provisions of the metal 
industry award and that a different decision may well be 
appropriate in the context of other awards ((1984) 9 IR at 
131). 

The evidence presented by the Applicant of the manner 
in which the payment of redundancy payments for tally 
workers is calculated in other awards is persuasive. The 
evidence tendered by the Applicant refers to clauses and 
provisions of recent origin. They serve to show how this 
industry has in fact applied the termination, change and 
redundancy provisions in practice. The provision of the WA 
Government Employees Redeployment, Retraining and 
Redundancy General Order reflects average earnings as 
urged by the Applicant as does Clause 8(c) of the Federal 
Meat Ptocessing (Queensland) Industrial Award 1988, 
Clause 44A of the South Australian Meatworks Industrial 
Agreement-Award 1982 and Clause 11 of the Federal Meat 
Industry Award 1981. In response to a direct request from 
the Commission resulting from Mr Darcy's submissions, Mr 
Maguire has tendered by letter of 14 December 1993 further 
information concerning the position in the other states. That 
information confirms the Applicant's argument in this 
matter. To the extent that they show a relevant reflection of 
the manner that the industry views the issue to be decided 
then I find that of more persuasive value than a reference 
to the inconsistent application of tally workers' wages which 
is shown by the award. 

As to the position of the objecting respondents, 1 have 
been concerned by the submissions raised by Mr Darcy that 
the prescription of redundancy payments for tally workers 
based upon an average of their earnings would impose a 
significant cost burden on the industry in this state compared 
with the industry in the eastern states. However the position 
is that the Applicant has tendered sufficient evidence before 
me to demonstrate that the method of payment of 
redundancy payments to employees in this industry in 
Western Australia as well as in the eastern states incorpo- 
rates average earnings. Mr Darcy did not draw to my 
attention any redundancy provision for tally workers which 

prescribes the award rate as the basis for the calculation of 
redundancy payments. The submissions made by Mr Darcy 
were not supported by any evidence at all. Further there is 
a lack of detail in those submissions that can allow me to 
do no more than express the concerns that I have arising 
from his submissions. However those submissions cannot 
outweigh the evidence of the manner in which redundancy 
payments are calculated for tally workers in this industry. 
Similarly, whilst Mr Darcy submitted that an employer may 
be unwilling to utilise the incapacity to pay provisions 
because those provisions would draw attention to the 
employer's position in a competitive market, the submission 
was once again general and is not of sufficient moment to 
persuade the Commission to give no weight to the 
Applicant's evidence in this matter. Accordingly the 
application will be granted. 

The second claim which is in dispute is the claim of the 
Applicant to insert an additional provision regarding the 
permanent close down of abattoirs, boning rooms and or 
pre-packing areas, rooms or factories. The Applicant seeks 
this clause because of the usual seasonal closure in many 
areas of the industry. It is not the intention of the Applicant 
nor the Respondents for redundancy provisions to operate 
in the case of seasonal close downs. The concern raised by 
the Applicant is that a situation arose in the past where an 
abattoir which had closed at the end of the previous season 
failed to open again. The Applicant pointed to that example 
and stated that there was not a point at which the union could 
say that it would not reopen and require the payment of 
redundancy payments. It therefore seeks a provision to be 
inserted which would deem such a place permanently closed 
down if it does not reopen within a period of eight 
consecutive months from the date it last operated. If the 
employer is able to notify the union of a definite date of 
reopening then the provision would not come into operation. 
The Respondents represented by Mr Darcy object to the 
claim although the concern which the claim addresses is 
recognised. Those Respondents agree to the insertion of a 
provision but on the basis that a period of twelve consecutive 
calendar months is involved and that the employer notify all 
employees affected of the intended reopening date of the 
operations or of its permanent closure. 

The desirability of a provision of the nature sought is 
acknowledged. However I am reluctant to prescribe a 
general provision which imposes an eight month period 
following which the establishment is deemed closed unless 
there is a definite date of re-opening. From the submissions 
of both parties in this matter it appears that the permanent 
closure of an establishment may occur for a number of 
reasons. 

The resolution of this issue requires the balancing of the 
interests of employees affected who have a legitimate 
interest in knowing whether their employment is perma- 
nently lost to them. On the other hand seasonal and market 
factors may mean that after eight months even with the 
future intention of reopening an employer may be unable to 
open or be sure when the opening will occur. 

I believe it may not be in the parties' interests to prescribe 
a general provision which will deem closure to be after eight 
months in advance of the knowledge of all of the 
circumstances of that particular establishment. I agree with 
Mr Darcy's submission that requiring payments to be made 
irrespective of the circumstances may have the effect itself 
of closing the establishment and thereby remove any 
possibility of re-opening. I am aware that the provision 
sought by the Applicant is contained in some of the eastern 
states awards to which the Applicant referred. However I am 
not able with confidence to decide this claim completely in 
the Applicant's favour. It is however appropriate to insert 
a provision into the award which will require an employer 
after eight months to advise the union of the facts 
surrounding a particular establishment and the intended date 
of reopening. This provision will thus provide a precise time 
following which a decision is to be made in the knowledge 
of the particular circumstances. 

The parties will observe in the minutes of proposed order 
in this matter that Clause 12(a) of the claim has been deleted 
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by the Commission due to its inconsistency with the 
proposed Clause 1(a). 

Appearances: 

Mr G. Maguirc on behalf of the Applicant. 

Ms R. Dight and Mr M. Darcy on behalf of the 
Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' 
Union, Industrial Union of Workers 

Perth West Australian Branch 

Action Food Bams (WA) Pty Ltd and 
Others 

No. 897 of 1993. 

Meat Industry (State) Award 1980 
No. R9 of 1979. 

COMMISSIONER A.R. BEECH. 

8 February 1994. 
Supplementary Reasons for Decision. 

THE COMMISSIONER: At the Speaking to the Minutes the 
applicant requested that the order of the Commission be 
made retrosj^ctive to the date of application, the 4th June 
1993. 

The concern of the applicant relates to the Albany 
abattoir. During the course of the hearing the Commission 
had been informed that the Albany abattoir closed at the end 
of the season in April 1993. On 24th November 1993 the 
union was informed, apparently before the Commission 
otherwise constituted, that the abattoir was not to re-open 
(transcript page 19). It is to be noted that the order to issue 
in this matter inserts a redundancy clause into the award. 

The respondents opposed any retrospectivity. 

During the course of the Speaking to the Minutes the 
Commission expressed some concern that even if the order 
was made retrospective it may not achieve the result sought 
by the union. After having given some consideration to the 
matter the Commission approaches the issue in this way. 

Section 39 of the Act allows the Commission to give 
retrospective effect to an order if in the opinion of the 
Commission there are special circumstances which make it 
fair and right so to do. The situation at Albany was raised 
during the course of the original proceedings. During the 
course of the Speaking to the Minutes Mr Maguire informed 
the Commission that the union's current understanding is 
that there is no agreement regarding any redundancy 
payments to the employees affected by the closure of the 
Albany abattoir. The union is hoping that an offer will be 
made by the employer but this may be optimistic. 

The circumstances of this application are that the claim 
of the union was filed on the 4th June 1993. Although 
respondents members of the Chamber of Commerce and 
Industry of Western Australia filed an Answer on the 23rd 
June 1993 opposing the application as a whole, those 
respondents also counterproposed the insertion of redun- 
dancy provisions in accordance with the Metal Trades 
(General) Award. That position is similar to the position 
adopted by respondents members of the Meat and Allied 
Trades Federation of Australia (Western Australian Divi- 
sion) Union of Employers which on the 30th June 1993 
lodged an Answer opposing the application and proposing 

the insertion of provisions the same as those in the Metal 
Trades (General) Award. In practical terms the redundancy 
payments claimed by the union were the payments contained 
in the redundancy provisions of the Metal Trades (General) 
Award and really this represented an agreed position so far 
as the quantum of payments is concerned. The record of the 
matter reveals that during proceedings before the Commis- 
sion otherwise constituted held on the 5th August 1993 the 
application was in this respect agreed between the parties. 
The issues not agreed are those which the Commission 
subsequently arbitrated and are reflected in the Reasons for 
Decision. 

In these circumstances the merit lies in ensuring that 
employees who have been made redundant due to the 
permanent closure of the Albany abattoir and who otherwise 
would not have recourse to the Commission to resolve a 
dispute regarding their redundancy claim should be given 
the minimum protection which is to be provided by the 
award. The acceptance in this matter of the principle of 
redundancy payments inherent in the consent of respondents 
to the claim (other than for two specific issues) is 
recognition of the appropriateness of redundancy payments 
to employees made redundant. The Commission decides 
therefore that there is good reason in the sense envisaged by 
s.39 to make the order retrospective. 

During the course of the Speaking to the Minutes I 
queried whether making the order retrospective would have 
the effect envisaged by the union. I have concluded that it 
can. It is not necessary for the contract of service of an 
employee to be in existence at the time the order is signed. 
The date at which the contracts of employment between the 
Albany abattoir and its employees ceased will be a matter 
of fact. The order will operate from the date specified within 
it and if at that date there was a contract of employment in 
existence then the employee is entitled to receive the benefit 
of the order (Corlett Bros v. Transport Workers Union 
(1975) 55 WAIG 644). 

Mr Heaperman drew the attention of the Commission to 
the existence of the Albany Seasonal Allowance Order 1990 
(70 WAIG 4092) and the Commission was concerned lest 
the payment of redundancy payments involved some double 
counting of the seasonal allowance. However the submis- 
sions made by the parties when that order issued do not 
reveal that the purpose of the order relates to redundancy 
(application 1367 of 1990; transcript p. 2). I am not satisfied 
that there will be an element of double counting. 

For all of the above reasons the Commission will make 
the order retrospective. In my view it is appropriate that the 
order operate on and from the 9th November 1993 being the 
date when the union asked for the application to be listed 
for hearing and determination. This date is after agreement 
was reached on the principle of redundancy payments being 
inserted into the award and a date which is prior to the 
notification given to the union about the closure of the 
Albany abattoir during other Commission proceedings on 
the 24th November 1993. Further, there is nothing to suggest 
that the operation of this order to that date will have any 
other consequences in the industry. 

The matter is decided accordingly. 

Appearances: Mr G. Maguire on behalf of the applicant. 

Ms R. Dight on behalf of respondents members of the 
Chamber of Commerce and Industry of Western Australia. 

Mr R. Heaperman on behalf of respondents members of 
the Meat and Allied Trades Federation of Australia (Western 
Australian Division) Union of Employers. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, 

Industrial Union of Workers Perth West 
Australian Branch 

and 
Action Food Bams (WA) Pty Ltd and Others 

No. 897 of 1993. 
Meat Industry (State) Award 1980 

No. R9 of 1979. 
COMMISSIONER A.R. BEECH. 

8 February 1994. 
Order. 

HAVING heard Mr G. Maguire on behalf of the Applicant 
and Ms R. Dight, Mr M. Darcy and later Mr R. Heaperman 
on behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Meat Industry (State) Award 1980 be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from the 9th day 
of November 1993. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 21.—Long Service Leave insert the following: 
21 A. Redundancy 

2. Clause 21.—Long Service Leave: Immediately follow- 
ing this clause insert a new clause as follows: 

21 A.—Redundancy 
(1) Discussions Before Tfermination 

(a) Where the employer has made a definite 
decision that the employer no longer wishes the 
job the employee has been doing done by 
anyone and this is not due to the ordinary and 
customary turnover of labour and that decision 
may lead to termination of employment, the 
employer shall hold discussions with the 
employees directly affected and with the union. 

(b) The discussions shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the provi- 
sions of paragraph (l)(a) hereof, and shall 
cover, among other things, any reasons for the 
proposed terminations, measures to avoid or 
minimise the terminations and measures to 
minimise any adverse effects of any termina- 
tions of the employees concerned. 

(c) For the purpose of such discussions the 
employer shall, as soon as practicable, 
provide in writing to the employees con- 
cerned and their union, all relevant informa- 
tion about the proposed terminations, includ- 
ing the reasons for the proposed terminations, 
the number and categories of employees 
likely to be effected and the number of 
employees normally employed and the pe- 
riod over which the terminations are likely to 
be carried out. Provided that any employer 
shall not be required to disclose confidential 
information, the disclosure of which would 
be inimical to the employer's interests. 

(2) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid 

duties for reasons set out in paragraph (l)(a) 
hereof, the employee shall be entitled to the same 
period of notice of transfer as the employee would 
have been entitled to had the employment been 

terminated, and the employer may, at the em- 
ployer's option, make payment in lieu thereof of 
an amount equal to the difference between the 
employee's former classification rate and the new 
lower classification rate for the number of weeks 
of notice still owing. 

(3) Severance Pay 
(a) In addition to the period of notice prescribed 

for ordinary termination in paragraph (2)(b) 
of Clause 7.—Contract of Service of this 
award and subject to further order of the 
Western Australian Industrial Relations 
Commission, a regular weekly employee 
whose employment is terminated for reasons 
set out in paragraph (l)(a) hereof, shall be 
entitled to the following minimum amount of 
severance pay in respect of a continuous 
period of service. 

Period of continuous service Severance pay 
1 year or less Nil 
1 year and up to the completion of 2 years 4 weeks' pay 
2 years and up to the completion of 3 years 6 weeks' pay 
3 years and up to the completion of 4 years 7 weeks' pay 
4 years and over 8 weeks' pay 
(b) Subject to paragraph (3)(c) hereof "Week's 

pay'' means the ordinary weekly rate of wage 
for the employee concerned for an employee 
on time work. 

(c) In the case of an employee usually employed 
on a tally system of remuneration, "Week's 
pay" shall be the average of the payments 
made to such an employee during the 
previous twelve months' period in respect of 
work performed in ordinary hours, including 
any amount paid for work in such hours in 
excess of the daily tally and for waiting time 
and any allowance to which the employee is 
entitled for shift work as prescribed by this 
award or the rate of wage calculated in 
paragraph (3)(b) hereof, whichever is the 
greater. 

(d) Provided that the severance payments calcu- 
lated in accordance with paragraphs (3)(a), 
(3)(b) and (3)(c) hereof shall not exceed the 
amount which the employee would have 
earned if employment with the employer had 
proceeded to the employee's normal retire- 
ment date. 

(e) For the purpose of this subclause continuity 
of service shall not be broken on account of: 

(i) any interruption or termination of the 
employment by the employer if such 
interruption or termination has been 
made merely with the intention of 
avoiding obligations hereunder in re- 
spect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this award or on 
account of leave lawfully granted by the 
employer; or 

(iii) any absence with reasonable cause, 
proof whereof shall be upon the em- 
ployee; 

provided that in the calculation of continuous 
service under this subclause any time in 
respect of which an employee is absent from 
work except time for which an employee is 
entitled to claim annual leave, sick pay, long 
service leave and public holidays as pre- 
scribed by this award shall not count as time 
worked. 

(f) Service by the employee with a business 
which has been transmitted from one em- 
ployer to another and the employee's service 
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has been deemed continuous in accordance 
with Clause 21.—long Service Leave of this 
award shall constitute continuous service for 
the purpose of this clause. 

(4) Employee Leaving During Notice 
An employee whose employment is terminated 

for reasons set out in paragraph (l)(a) hereof may 
terminate his/her employment during the period of 
notice and, if so, shall be entitled to the same 
benefits and payments under this clause had 
he/she remained with the employer until the 
expiry of such notice. Provided that in such 
circumstances the employee shall not be entitled 
to payment in lieu of notice. 

(5) Alternative Employment 
An employer, in a particular redundancy case, 

may make application to the Western Australian 
Industrial Relations Commission to have the 
general severance pay prescription varied if the 
employer obtains acceptable alternative employ- 
ment for an employee. 

(6) Time Off During Notice Period 
(a) During the period of notice of termination 

given by the employer an employee whose 
employment is to be terminated for reasons 
set out in paragraph (l)(a) of this clause that 
employee shall, for the purpose of seeking 
other employment, be entitled to be absent 
from work during each week of notice up to 
a maximum of eight hours without deduction 
of pay. 

(b) If the employee has been allowed paid leave 
for more than one day during the notice 
period for the purpose of seeking other 
employment, the employee shall, at the 
request of the employer, be required to 
produce proof of attendance at an interview 
or the employee shall not receive payment for 
the time absent. For this purpose a statutory 
declaration will be sufficient. 

(7) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate 

employees in the circumstances outlined in para- 
graph (l)(a) hereof, the employer shall notify the 
Commonwealth Employment Service thereof as 
soon as possible giving relevant information 
including the number and categories of the 
employees likely to be affected and the period 
over which the terminations are intended to be 
carried out. 

(8) Employees With Less Than One Year's Service 
This clause shall not apply to employees with 

less than one year's continuous service and the 
general obligation on employers should be no 
more than to give relevant employees an indica- 
tion of the impending redundancy at the first 
reasonable opportunity, and to take such steps as 
may be reasonable to facilitate the obtaining by 
the employees of suitable alternative employment. 

(9) Employees Exempted 
This clause shall not apply where employment 

is terminated as a consequence of conduct that 
justifies instant dismissal, including malingering, 
inefficiency, neglect of duty or misconduct, or in 
the case of casual employees, apprentices, or 
employees engaged for a specific period of time 
or for a specified task or tasks. 

(10) Employers Exempted 
Subject to an order of the Western Australian 

Industrial Relations Commission, in a particular 
redundancy case, this clause shall not apply to 
employers who employ less than fifteen employ- 

(11) Incapacity to Pay 
The employer, in a particular redundancy case, 

may make application to the Western Australian 
Industrial Relations Commission to have the 
general severance pay prescription varied on the 
basis of the employer's incapacity to pay. 

(12) Permanent Close Downs of Abattoirs, Boning 
Rooms and/or Pre-packing Areas, Rooms or 
Factories 
(a) Where an abattoir, boning room and/or 

pre-packing area, room or factory is closed 
and not re-opened within a period of eight 
consecutive calendar months from the date of 
closure the employer shall at that time advise 
the union in writing of its permanent closure 
or the anticipated date of its re-opening. 

(b) For the purposes of this subclause, an 
abattoir, boning room and/or pre-packing 
area, room or factory shall include parts 
thereof including but not limited to a chain, 
rail, section, department, room or sub-room 
of such abattoir, boning room, pre-packing 
area or factory. 

(13) Dispute Settling Procedures 
Any dispute arising under this clause shall be 

referred to the Western Australian Industrial 
Relations Commission. 

3. Schedule "B"—Supermarket Meat Employees' 
Schedule: In Clause 4.—Incorporation of Award Provisions 
of this Schedule immediately following Clause 21.—Long 
Service Leave insert the following: 

21A. Redundancy 

NURSES (DOCTORS SURGERIES) 
AWARD 1977 

No. 44 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Nursing Federation, 
Industrial Union of Workers Perth 

and 
B.I. O'Hara and Others 

No. 961 of 1992. 
Nurses (Doctors Surgeries) Award 1977 

No. 44 of 1976. 
COMMISSIONER J.F. GREGOR. 

18 January 1994. 

Order. 
HAVING heard Ms J. Quinlivan on behalf of the Applicant 
and Mr M.A. O'Connor on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Nurses (Doctors Surgeries) Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the First pay period commencing on or after the 8th 
day of December 1993. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 6.—Contract of Employment: Immediately 

after subclause (2) of this clause insert the following: 
(3) Work as directed: Each employee shall perform 

such work as the employer shall lawfully require 
having regard to safe practice and the level of 
competence and qualifications of the employee. 

2. Clause 21.—Wages: Delete the preamble and sub- 
clause (1) of this clause and insert in lieu thereof the 
following: 

(1) The minimum rate of wage payable per week shall 
be as follows: 

$ 
(a) Registered Nurse: 

1st year of experience after regis- 471.60 
tration 
2nd year of experience after regis- 495.20 
tration 
3rd year of experience after regis- 518.80 
tration 

(b) Nurse in Charge: 565.90 

RAILWAY EMPLOYEES' AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch 

and 
Western Australian Government Railways Commission and 

Others. 
No. 1537 of 1993. 

COMMISSIONER G.L. FIELDING. 
31 January 1994. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: The Commission has before it on 
this occasion an application to amend the Railway Employ- 
ees' Award No. 18 of 1969. More specifically, the claim is 
to amend various provisions in Clause 28 of the Award. That 
clause deals with away from home allowances and meal 
allowances. 

The parties seek to vary firstly what I would briefly 
describe as the camping allowance and the hotel and motel 
allowances. The Award provides, by paragraph (2)(c), that 
those allowances shall be varied whenever and so often as 
the similar allowances provided in the Public Service 
(General Conditions of Service and Allowances) Award are 
amended and with effect from the same date, subject to 
ratification by the Commission. 

The indications are that, with effect from 1 July last year, 
the relevant Public Service Award was varied to increase 
those allowances to the level which the parties seek on this 
occasion. 

In my view, there is no reason why the Commission 
should not grant the application in the terms on which the 
parties seek. I think it is beyond question that those 
allowances are allowances designed to reimburse employees 
for expenses they have incurred in the course of their 
employment. Thus the proposed amendments would fall 
within the scope of the current State Wage Fixing Principles. 

The parties also seek to amend the allowances provided 
in subclause 28(6) of the Award. In short, that subclause 
provides that when a traffic section worker in a suburban 
area is required to work at a suburban depot or station, other 
than the depot or station at which he is stationed, he shall 

be entitled to certain allowances when the requirement to 
work away from the normal station is given without the 
notice stipulated in the Award. The Award currently 
provides for an allowance of 80 cents per kilometre in both 
the directions for the extra distance the worker is required 
to travel. Furthermore, the subclause provides that where the 
period of relief is for one week or less, an allowance of $4.00 
a shift is to be paid in recognition of the disruption to the 
worker's normal roster. Those rates, as the Award expressly 
stipulates, are based on rates fixed from time to time by the 
Taxi Control Board for taxi fares in the metropolitan area. 

The material now before the Commission suggests that 
on and from 13 December last year the flagfall for taxis was 
increased to $2.10 and the distance rate increased to 10 cents 
for each 120 metres travelled. The effect of those adjust- 
ments is to increase the existing sum of 80 cents a kilometre 
to 83 cents, and the exiting sum of $4.00 per shift to $4.20 
per shift. 

The agent for the Applicant has rightly and frankly 
acknowledged that those allowances do not fit easily within 
the prescription stipulated by the State Wage Fixing 
Principles. In particular, the allowance of $4.00 a shift 
cannot fairly be said to be recompense for expenses but, 
rather, relates to the conditions under which the work is 
performed. However, I take the view that the Award itself 
contains a provision requiring the allowances to be adjusted. 
Indeed, the proviso to the relevant subclause is that "the 
rates referred to in this subclause will be adjusted from time 
to time in accordance with the Taxi Control Board 
metropolitan rates". On that basis, there seems to me to be 
no valid objection to adjusting the rates and, indeed, if the 
Commission was not to adjust them then it seems that the 
Award, by its very nature, would do so. It would be rather 
strange in those circumstances if the Commission, having 
made an Award containing those terms, refused to comply 
with the Award. In the circumstances, I indicate that I am 
prepared to make the order in the terms sought. 

The amendments to subclause 28(2) will operate with 
effect from 1 July 1993 and the amendments to subclause 
28(6) will operate with effect from 13 December 1993. The 
amendments are made in all respects by consent. 

Appearances: Mr A.M. Dzieciol on behalf of the 
Australian Railways Union of Workers, West Australian 
Branch; the Metal and Engineering Workers* Union— 
Western Australia; and the Australian Electrical, Electron- 
ics, Foundry and Engineering Union (Western Australian 
Branch). 

Mr A. Hassell on behalf of the Western Australian 
Government Railways Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch 

and 
Western Australian Government Railways Commission and 

Others. 
No. 1537 of 1993. 

Railway Employees' Award 
No. 18 of 1969. 

COMMISSIONER G.L. FIELDING. 
31 January 1994. 

Order. 
HAVING heard Mr A.M. Dzieciol on behalf of the 
Australian Railways Union of Workers, West Australian 
Branch; the Metal and Engineering Workers' Union— 
Western Australia; and the Australian Electrical, Electron- 
ics, Foundry and Engineering Union (Western Australian 
Branch) and Mr A. Hassell on behalf of the Western 
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Australian Government Railways Commission, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railway Employees' Award No. 18 of 1969 
be varied in accordance with the following Schedule 
and that the variation to subclause 28(2) be operative 
on and from 1 July 1993 and the variation to subclause 
28(6) be operative on and from 13 December 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away from Home and Meal Allowances: 
(A) Delete the amounts of "$27.35" and "$19.10" in 

placitum (2)(a)(ii) and insert in lieu the amounts of 
"$25.90" and "$19.40" respectively. 

(B) Delete placitum (2)(a)(iii)(aa) and insert in lieu 
thereof the following— 

(aa) For hotel/motel occupied: 
ABC 

Employees Employees Employees 
—up to with without 
42 days dependants dependants 

—after —after 
42 days 42 days 

per day per day per day 
$ $ $ 

Perth Suburban Area 115.05 57.50 38.35 
South of 26' Lat. 94.50 47.25 31.50 

(C) Delete the amount of "$44.35" in placitum 
(2)(a)(iii)(bb) and insert in lieu the amount of "$45.15". 

(D) Delete the amount of "$6.50" in paragraph (2)(b) and 
insert in lieu the amount of "$6.60". 

(E) Delete the amounts of "80 cents" and "$4.00" in 
placita (6)(d)(i) and (ii) and insert in lieu the amounts of "83 
cents" and "$4.20" respectively. 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA WAGES AND CONDITIONS AWARD, 

1988 No. A1 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others 

and 
State Energy Commission of Western Australia 

No. 1882 of 1990. 
State Energy Commission of Western Australia 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Others 
No. 1795 of 1991. 

State Energy Commission of Western Australia Wages and 
Conditions Award, 1988 (No. A1 of 1989). 

CHIEF COMMISSIONER W.S. COLEMAN. 
21 January 1994. 

Order. 
HAVING heard Mr C.W. Patman and Mr T. Lemmon on 
behalf of the State Energy Commission of Western Australia 
and Ms M. Robinson on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch); Australian Builders' Labourers' Feder- 
ated Union of Workers, Western Australian Branch, The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch; the Australian Liquor, Hospitality and Miscellane- 
ous Workers' Union, Miscellaneous Workers Division, 
Western Australian; The Operative Painters and Decorators 
Union of Australia, Western Australian Branch, Operative 
Plasterers and Plaster Workers Federation of Australia 
(Industrial Union of Workers) Western Australian Branch; 
the Plumbers and Gasfitters Employees Union of Australia, 
W.A. Branch and Mr G.C. Sturman on behalf of the Metals 
and Engineering Workers Union (WA Branch), by consent; 

The Commission, as presently constituted, notes: 
That in April, 1993, Commissioner Salmon deter- 

mined the benchmark rate for the key classification 
group in a proposed broadbanded structure to encom- 
pass all classifications set out in the State Energy 
Commission of Western Australia Wages and Condi- 
tions Award No. A 1 of 1989 (Matter No. 1795(1) of 
1991—[1993] 73 WAIG 1322). 

The onus was placed on the parties to that award to 
establish relativities within the broadbanded structure, 
to translate existing classifications into the proposed 
new structure and to establish definitions for the 
benchmark classification and other classifications. 

These initiatives reflect the commitments of the 
parties to Structural Efficiency and the process of 
workplace reform commenced in 1989. The position 
has now been reached whereby 182 existing classifica- 
tions have been rationalised under a ten (10) level 
structure, the award is to be varied to provide for the 
2.5 per cent wage adjustment pursuant to the Structural 
Efficiency Adjustment Principle and allowances are to 
be varied in accordance with the January, 1992 State 
Wage Principles ([1992] 72 WAIG 191). The matters 
which are before the Commission at this time as a 
"joint application" are a culmination of work under- 
taken by management and the workforce on the 
implementation of a competency based classification 
structure. The firet stage was completed in December, 
1993 with the identification of competencies by 
workplace groups within the State Energy Commission 
of Western Australia. The completion of this project 
followed the workforce's endorsement on 30 June, 
1992 of a strategy to effect workplace change devel- 
oped by management and shop stewards. The establish- 
ment of a competency based work environment will be 
finalised under Stage 2 of the parties' programme. 

The substance of workplace reforms addressed by 
the parties under these applications is reflected in the 
time and care that have been taken to develop the 
competency based classification structure and the 
consultation that has taken place throughout the State 
Energy Commission and the support that has been 
forthcoming. Importantly, all of this has taken place at 
a time when quite radical restructuring of the State 
Energy Commission is being planned. It is understood 
that the corporate structure of the State's electricity and 
gas distribution systems will change in 1995 and that 
new workforce organisations will be established. In 
many respects the workforce reforms initiated under 
these applications anticipate and complement changes 
that are to take place in power generation and 
distribution in 1995. 

The Commission, accepts the undertakings given by the 
parties: 

That with the variations submitted under these 
applications that the integrity of the State Energy 
Commission of Western Australia Wages and Condi- 
tions Award No. A 1 of 1989 is established and that this 
will be maintained by the parties. It is noted that 
Special Case conference proceedings pursuant to the 
State Wage Principles (op cit) were conducted and 
were concluded to the satisfaction of all parties that 
participated. 



The commission further notes: 
That within the range of issues addressed under 

Structural Efficiency, the parties have made provision 
for award clauses to address "Introduction of Change" 
(Clause 43) and "Structural Efficiency" (Clause 44). 
The amendment to the "Contract of Service" (Clause 
9) reflects the emphasis that is to be placed on a 
competency based wage structure. Other structural 
reforms that have already been implemented include 
re-arranged working hours (12 hours shifts at Kwinana 
and Muja power stations), revised shift operating 
procedures at Bunbury), cross-trade training, de- 
manning of out-of-service units in power stations to 
enable more flexible workforce arrangements and the 
accreditation of the Kewdale workshop as an "en- 
dorsed company" under Australian Standard 3902 
(Refer to transcript p 6). The State Energy Commission 
affirms that there has been productivity improvement 
and enhanced work organisation structures under the 
reform process. 

The Commission accepts: 
That the broadbanding of 182 discrete classifications 

which are presently identified in a time/experience 
based wage structure and which results in the possibil- 
ity of some 3184 wage permutations for these 
classifications, into a ten (10) level competency based 
pay structure is central to the promotion of structural 
efficiency in the State Energy Commission. The 
process for transition from the existing system to the 
full implementation of the competency based structure 
is noted. 

That the parties have reached agreement on the 
broadbanded wage structure, the translation of existing 
classifications to the new structure, transitional ar- 
rangements pending the introduction of competency 
standards and the phasing-in of increases which result 
in some instances. The parties accept that the complete 
development of competency standards to complement 
the broadbanded structure is an integral part of the 
agreement and is the condition upon which the 
Commission is moved to implement the proposed 
variations before it. The method of lining up classifica- 
tions within the broadband structure is noted (Refer to 
the example in SECWA Exhibit 4). The Commission 
appreciates the equity considerations that have been 
taken into account in developing transitional arrange- 
ments for movement from a time/experience based 
wage structure to a competency based wage classifica- 
tion system. It is noted that the new broadbanded 
classification structure accommodates all existing 
service pay arrangements and that the relativities to be 
established are not to be the subject of variation. 
Placement within the structure is dependent upon the 
use of skills acquired and required (Refer to Schedule 
3 paragraph 5.3 and transcript pp 29, 40 and 43). 

That the parties have agreed upon and will be 
working towards the full development of the compe- 
tency based structure, including definitions, by August, 
1994 and that this commitment is reflected in the 
Award (Refer to subclause 8(b) of Clause 30). The 
Liberty to Apply provision in the award amendments 
are also noted. 

The Commission is satisfied: 
That all existing liabilities concerning payments and 

arrangements which were not reflected in the Award 
and which include an over-award payment of $12.00 
per week have been discharged and that in line with 
what has already been said about the status of the 
Award, its integrity is accepted. 

The Commission accepts: 
That these matters exhaust all wage claims associ- 

ated with the implementation of the competency based 
structure, save but for provision under the "Liberty to 
Apply" clause concerning a level above that of Level 
9 into the Award (Refer to transcript p 19). 

The Commission further notes: 
That there is an understanding between the parties 

as to the situation concerning the new connections 
allowances and that although this is not the subject of 
adjustment pursuant to the Structural Efficiency Princi- 
ple at this time nor is provision made in the "Liberty 
to Apply" clause, it is a matter which is still being 
considered by the parties (Refer to transcript p 47). 

Now, the Commission, being satisfied as to the identifica- 
tion of the award as a Paid Rates Award and variations 
including the implementation of the competency based 
classification structure give effect to Structural Efficiency 
and are consistent with the State Wage Principles (op cit), 
then pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, as amended, hereby orders— 

That the State Energy Commission of Western 
Australia Wages and Conditions Award, 1988 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 
23rd day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

(a) After the figure and title 2.—Arrangement insert 
new number and title as follows: 
2A. Paid Rates 

(b) After the figure and title 42.—Car Allowance 
insert new numbers and titles as follows: 
43. Introduction of Change 
44. Structural Efficiency 

(c) After the figure and title 44.—Structural Effi- 
ciency insert the following: 

Schedule 1 
PART I—RATES FOR TRAINEE CABLE JOINTERS 

AND LINEPERSONS 
PART II—PHASING IN ARRANGEMENTS: OTHER 

CLASSIFICATIONS 
PART III—EXPERIENCE LEVEL KEY 

Schedule 2 
BROADBANDING: LINE UP OF EXISTING CLASSIFI- 

CATIONS 

Schedule 3 
COMPETENCY STANDARDS DEVELOPMENT FOR 

THE WAGES WORKFORCE 
2. Clause 2k.—Paid Rates: Immediately following 

Clause 2.—Arrangement insert a new clause as follows: 
2k.—Paid Rates. 

It is a condition of this award that the wages and 
conditions which apply to employees covered herein shall 
not exceed those prescribed in the award. 

3. Clause 6.—Definitions: 
(a) In subclause (1), paragraph (e) delete "Clause 

30.—Wages hereof" and insert in lieu thereof 
"Schedule 2". 

(b) In the preamble to subclauses (2) to (9) delete 
"CLAUSE 31.—WAGES HEREOF" and insert 
in lieu thereof "Schedule 2". 

4. Clause 9.—Contract of Service: Insert a new subclause 
as follows: 

(7) SECWA may direct an employee to carry out such 
duties as are within the limits of the employee's 
skill, competence and training including work that 
is incidental or peripheral to the employee's main 
function. Provided that work performed which is 
recognised as being consistent with a higher 
classification will be paid in accordance with 
Clause 7.—Mixed Functions. 
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5. Clause 11.—Shiftwork: In subclause (8) delete 
'Clause 31.—Wages hereof" and insert in lieu thereof 
'Schedule 2". 

6. Clause 22—Overtime: 
(a) In DAY EMPLOYEES, subclause (5)(a)(i) delete 

the amounts "$5.70" and "$4.00" and insert in 
lieu thereof the amounts "$6.50" and "$4.55" 
respectively. 

(b) In DAY EMPLOYEES, subclause (7) delete the 
amount "$2.85" and insert in lieu thereof the 
amount "$3.25". 

(c) In DAY EMPLOYEES, subclause (9)(a) delete 
the amount "$8.30" and insert in lieu thereof the 
amount "$9.45". 

(d) In DAY EMPLOYEES, subclause (9)(c) delete 
the amount "$8.30" and insert in lieu thereof the 
amount "$9.45". 

(e) In DAY EMPLOYEES, subclause (10)(b) delete 
the amount "$8.30" and insert in lieu thereof the 
amount "$9.45". 

(f) In DAY EMPLOYEES, subclause (10)(c) delete 
the amount "$8.30" and insert in lieu thereof the 
amount "$9.45". 

(g) In SHIFT EMPLOYEES, subclause (3)(a)(i) de- 
lete the amount "$5.70" and insert in lieu thereof 
the amount "$6.50". 

(h) In SHIFT EMPLOYEES, subclause (3)(a)(ii) 
delete the amount "$4.00" and insert in lieu 
thereof the amount "$4.55". 

7. Clause 29.—Special Rates and Provisions: 
(a) In SPECIAL RATES, subclause (1) delete "of 

Clause 30.—Wages'' and insert in lieu thereof "in 
Schedule 2". 

(b) In SPECIAL RATES, subclause (l)(a) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(c) In SPECIAL RATES, subclause (l)(b) delete the 
amount "31 cents" and insert in lieu thereof the 
amount "32 cents". 

(d) In SPECIAL RATES, subclause (l)(c) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(e) In SPECIAL RATES, subclause (l)(d) delete the 
amount "31 cents" and insert in lieu thereof the 
amount "32 cents". 

(f) In SPECIAL RATES, subclause (l)(e)(i) delete 
the amount "34 cents" and insert in lieu thereof 
the amount "35 cents". 

(g) In SPECIAL RATES, subclause (l)(f) delete the 
amount "$2.42" and insert in lieu thereof the 
amount "$2.48". 

(h) In SPECIAL RATES, subclause (l)(g)(i) delete 
the amount "$3.21" and insert in lieu thereof the 
amount "$3.29". 

(i) In SPECIAL RATES, subclause (l)(h) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(j) In SPECIAL RATES, subclause (l)(i) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(k) In SPECIAL RATES, subclause (l)(j) delete the 
amounts "34 cents" and "60 cents" and insert in 
lieu thereof the amounts "35 cents" and "62 
cents" respectively. 

(1) In SPECIAL RATES, subclause (1)(1) delete the 
amount "88 cents" and insert in lieu thereof the 
amount "90 cents". 

(m) In SPECIAL RATES, subclause (l)(m)(i) delete 
the amounts "34 cents" and "41 cents" and 
insert in lieu thereof the amounts "35 cents" and 
"42 cents" respectively. 

(n) In SPECIAL RATES, subclause (l)(n) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(o) In SPECIAL RATES, subclause (l)(o) delete the 
amount "$10.50" and insert in lieu thereof the 
amount "$10.80". 

(p) In SPECIAL RATES, subclause (l)(p) delete the 
amount "$1.73" and insert in lieu thereof the 
amount "$1.77". 

(q) In SPECIAL RATES, subclause (l)(q) delete the 
amount "37 cents" and insert in lieu thereof the 
amount "38 cents". 

(r) In SPECIAL RATES, subclause (l)(r) delete the 
amount "34 cents" and insert in lieu thereof the 
amount "35 cents". 

(s) In SPECIAL RATES, subclause (l)(s) delete the 
amount "$1.14" and insert in lieu thereof the 
amount "$1.17". 

(t) In SPECIAL RATES, subclause (l)(t)(i) delete 
the amount "$3.21" and insert in lieu thereof the 
amount "$3.29". 

(u) In SPECIAL RATES, subclause (l)(u) delete the 
amount "31 cents" and insert in lieu thereof the 
amount "32 cents". 

(v) In SPECIAL RATES, subclause (l)(v) delete the 
amount "34 cents" and insert in lieu thereof the 
amount "35 cents". 

(w) In SPECIAL RATES, subclause (l)(w)(iii) delete 
the amount "88 cents" and insert in lieu thereof 
the amount "90 cents". 

(x) In SPECIAL RATES, subclause (l)(x)(i) delete 
the amounts "$2.43" and "49 cents" and insert 
in lieu thereof the amounts "$2.49" and "50 
cents" respectively. 

(y) In SPECIAL RATES, subclause (l)(y)(i)(aa) 
delete the amount "41 cents" and insert in lieu 
thereof the amount "42 cents", 

(z) In SPECIAL RATES, subclause (l)(y)(i)(bb) 
delete the amount "31 cents" and insert in lieu 
thereof the amount "32 cents". 

(aa) In SPECIAL RATES, subclause (l)(z) delete the 
amounts "$1.73 and "64 cents" and insert in lieu 
thereof the amounts "$1.77" and "66 cents" 
respectively. 

(ab) In SPECIAL RATES, subclause (l)(aa) delete the 
amount "34 cents" and insert in lieu thereof the 
amount "35 cents". 

(ac) In SPECIAL RATES, subclause (2) delete the 
amount "41 cents" and insert in lieu thereof the 
amount "42 cents". 

(ad) In SPECIAL RATES, subclause (3) delete the 
amount "$15.50" and insert in lieu thereof the 
amount "$15.90". 

(ae) In SPECIAL RATES, subclause (4) delete the 
amount "78 cents" and insert in lieu thereof the 
amount "80 cents". 

(af) In SPECIAL RATES, subclause (5) delete the 
amount "$6.20" and insert in lieu thereof the 
amount "$6.40". 

(ag) In SPECIAL RATES, subclause (6)(a) delete the 
amount "$1.53" and insert in lieu thereof the 
amount "$1.57". 

(ah) In SPECIAL RATES, subclause (6)(b) delete the 
amounts "34 cents" and "34 cents" and insert in 
lieu thereof the amounts "35 cents" and "35 
cents". 

(ai) In SPECIAL RATES, subclause (7) delete the 
amount "40 cents" and insert in lieu thereof the 
amount "41 cents". 

(aj) In SPECIAL RATES, subclause (8) delete the 
amount "$6.70" and insert in lieu thereof the 
amount "$6.90". 



(ak) In SPECIAL RATES, subclause (9) delete the 
amount "$6.18" and insert in lieu thereof the 
amount "$6.33". 

(al) In SPECIAL RATES, subclause (10) delete the 
amount "$5.12" and insert in lieu thereof the 
amount "$5.60". 

(am) In SPECIAL RATES, subclause (13)(a)(i) delete 
"Wage Group B $25.00 per week", "Wage 
Group C $25.00 per week" and "Wage Group F 
$13.50 per week" and insert in lieu thereof 
"Wage Group B $25.60", "Wage Group C 
$25.60" and "Wage Group F $13.80" respec- 
tively. 

(an) In SPECIAL RATES, subclause (13)(a)(ii) delete 
the amount "$17.40" and insert in lieu thereof the 
amount "$17.80". 

(ao) In SPECIAL RATES, subclause (14)(a)(i) delete 
the amount "$30.00" and insert in lieu thereof the 
amount "$30.80". 

(ap) In SPECIAL RATES, subclause (14)(b)(i) delete 
the amount "$35.00" and insert in lieu thereof the 
amount "$35.90". 

(aq) In SPECIAL RATES, subclause (15) delete the 
amount "$2.37" and insert in lieu thereof the 
amount "$2.43". 

(ar) In SPECIAL RATES, subclause (16)(a) delete the 
amount "$6.40" and insert in lieu thereof the 
amount "$6.60". 

(as) In SPECIAL RATES, subclause (17) delete "of 
Clause 30.—Wages" and insert in lieu thereof "in 
Schedule 2". 

(at) In SPECIAL RATES, subclause (17)(a) delete the 
amounts "21 cents" and insert in lieu thereof the 
amount "22 cents". 

(au) In SPECIAL RATES, subclause (17)(b) delete the 
amount "$1.70" and "$8.75" and insert in lieu 
thereof the amounts "$1.80 and $8.95" respec- 
tively. 

(av) In SPECIAL RATES, subclause (17)(c) delete the 
amount "$1.03" and insert in lieu thereof the 
amount "$1.06". 

(aw) In SPECIAL RATES, subclause (17)(d) delete the 
amounts "$0.70, "$1.35", "$2.50", "$3.45" 
and "4.95" and insert in lieu thereof the amounts 
"$0.70", "$1.40", $2.55", $3.55" and "$5.05" 
respectively. 

(ax) In SPECIAL RATES, subclause (18) delete the 
first occurrence of "of Clause 30.—Wages" and 
insert in lieu thereof "in Schedule 2". 

(ay) In SPECIAL RATES, subclause (18) delete 
"Group G of Clause 30.—Wages" and insert in 
lieu thereof "Group G in Schedule 2". 

(az) In SPECIAL RATES, subclause (19) delete the 
amount "$1.02" and insert in lieu thereof the 
amount "$1.05". 

(ba) In SPECIAL RATES, subclause (20) delete the 
amount "$34.60" and insert in lieu thereof the 
amount "$35.50". 

(bb) In SPECIAL PROVISIONS, subclause (1) delete 
"of Clause 30.—Wages" and insert in lieu 
thereof "in Schedule 2". 

8. Clause 30—Wages: Delete this clause and insert in lieu 
thereof the following: 

30.—Wages. 
(1) Wage rates 
The total wage payable weekly to adult employees (other 

than apprentices) for 37.5 hours per week shall be as 
follows: 
Level Relativity Wage Rate 

Non Trade Entry 
Level 1 

395.40 
415.10 

Level Relativity Wage Rate 
% $ 

Level 2 88 434.90 
Level 3 92 454.70 
Level 4 96 474.40 
Level 5 100 494.20 
Level 6 105 518.90 
Level 7 110 543.60 
Level 8 115 568.30 
Level 9 120 593.00 

(2) Translation, Phasing in and Movement through the 
Broadband 

Except for apprentices and junior employees, classifica- 
tions will translate, phase-in and move through the 
broadband as follows:— 

(a) Cable Jointer Trainee, Lineperson Trainee and 
Lineperson Trainee Old. 

The classifications of Cable Jointer Trainee, 
Lineperson Trainee and Lineperson Trainee Old 
will translate from the classification, experience 
and service levels in columns A, B and C of Part 
I of Schedule 1 to the broadband rates set out in 
column D of that part of Schedule 1. Employees 
in such classifications will progress through the 
broadband in accordance with experience and/or 
service level changes for the duration of their 
training. 

(b) Instrument/Electrical Fitter Stage I 
Employees meeting the requirements of an 

Instrument/Electrical Fitter Stage I as provided in 
Clause 6.—Definitions shall receive a weekly all 
purpose allowance of $12.35 in addition to the 
wage rates set out in subclause (1) hereof for their 
classification until such time as they achieve the 
requirements of an Instrument/ Electrical Fitter as 
provided for in Clause 6.—Definitions at para- 
graph (f). 

(c) Other classifications 
(i) Classifications subject to phasing in 

Classifications, experience and service 
levels shown in columns A, B and C of Part 
II of Schedule 1 will translate to the 
broadband rates set out in column D of that 
part of Schedule 1. Such classifications will 
progress through the broadband in accor- 
dance with columns E and F. 

(ii) Classifications not subject to phasing in 
Classifications, experience and service 

levels not shown in columns A, B and C of 
Part II of Schedule 1 will translate to the 
levels shown in Schedule 2, and be paid in 
accordance with subclause (1) of this clause. 

(3) The classification prescribed in the relevant minimum 
rates award on which the rate prescribed for the key 
classification in this award is based, is the wage group C 10 
in the Metal Trades (General) Award No. 13 of 1965. 

(4) Apprentices 
(a) The weekly wage rate for all apprentices other 

than Instrument/Electrical Fitting apprentices 
shall be the appropriate percentage of $437.40 as 
specified hereunder. 
Five Year Tfeam % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Tferm % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
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3.5 Year Term % 
First six months 42 
Next year 55 
Following year 75 
Final year 88 

Three Year Term % 
First year 55 
Second year 75 
Third year 88 

(b) The weekly wage rate for Instrument/Electrical 
Fitting apprentices shall be the appropriate per- 
centage of $437.40 as specified hereunder:— 
Four Year Tferm % 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 96 

(5) Junior Employees—Engineering and Gas 
(a) Junior employees shall be paid the following 

percentages of $372.60 as specified hereunder— 
% 

Under 16 years of age 35 
16—17 years of age 45 
17—18 years of age 55 
18—19 years of age 65 
19—20 years of age 78.5 
20—21 years of age 93 

(b) Notwithstanding the provisions of subclause (2) 
and paragraph (a) hereof, a junior employee over 
the age of 20 who has completed 12 months 
service as a Lineperson's Assistant or as a Gas 
Distribution Operator, shall be paid the Level 1 
rate as prescribed in subclause (1) of this clause 
but subject to the provisions of paragraph (c) of 
subclause (2) of this clause. 

In no other circumstances will a junior em- 
ployee be paid other than his/her classified junior 
employee rate. 

(c) Notwithstanding the provisions of paragraph (a) 
hereof, no junior employee will be engaged in 
Engineering Trades unless that employee has 
attained the age of 18 years. 

(6) Leading Hands 
A leading hand (i.e. an employee placed in charge of 3 

or more other employees or otherwise classified by SECWA 
as a leading hand), shall be paid an additional all purpose 
allowance set out hereunder for 37.5 hours work— 

$ 
(a) if in charge of not more than 10 other 

employees 16.60 
(b) if in charge of more than 10 and not 

' more than 20 other employees 25.40 
(c) if in charge of more than 20 other 

employees 32.70 
(7) Tool Allowance 

(a) Where SECWA does not provide a tradesperson 
with the tools ordinarily required by that trade- 
sperson in the performance of his/her work as a 
tradesperson, SECWA shall pay a weekly tool 
allowance for 37.5 ordinary hours work as 
follows: 

$ 
Bricklayers 10.70 
Plasterers 12.30 
Carpenters 14.90 
Plumbers 14.90 
Painters 3.70 
Engineering Tradespersons 9.00 

(b) Provided that where an employee works less than 
37.5 ordinary hours, the employee shall only be 
entitled to payment of the tool allowance for the 
actual ordinary hours worked. 

(c) Any tool allowance paid pursuant to paragraph (a) 
hereof to an engineering tradesperson, shall be 
included in, and form part of, the ordinary weekly 
wage for 37.5 hours' work prescribed in this 
clause. 

(d) The tool allowance shall not be paid where 
SECWA supplies the employees with all neces- 
sary tools but the amount mentioned in paragraph 
(a) hereof shall be payable for each week in which 
SECWA supplies all necessary tools if the 
employee is intermittently required by SECWA to 
provide his/her own tools. 

(e) The tool allowances prescribed in paragraph (a) 
hereof (with the exception of painters and engi- 
neering tradespersons) each include an amount of 
8 cents for the purpose of enabling the employees 
to insure their tools against loss or damage by theft 
or fire. 

(f) SECWA shall provide for the use of tradespersons 
all necessary power tools, special purpose tools 
and precision measuring instruments. 

(g) A tradesperson shall replace or pay for any tools 
supplied by SECWA, if lost through his/her 
negligence. 

(8) New Classification Structure & Transitional Arrange- 
ments 

(a) Broadbanding 
The parties to the Award have commenced the 

process of developing a new competency based 
classification structure by broadbanding the exist- 
ing classifications into nine levels. The relativities 
and wage rates for these levels have been agreed 
as set out in subclause (1) hereof and provide the 
basis for lining up existing classifications without 
loss of pay as set out in Schedules 1 and 2. The 
nine level structure, wage rates and lining up of 
existing classifications will assist in the develop- 
ment of a competency based classification struc- 
ture. 

(b) Competency Based Classification Structure 
The parties to the Award are committed to 

establishing a competency based classification 
structure by August 1994. The principles agreed 
between the parties in the SECWA Competency 
Standards Taskforce to develop and implement 
this structure are set out in Schedule 3. 

(c) Transitional Arrangements 
The following transitional arrangements will 

apply pending finalisation of the new competency 
based classification structure. 

(i) The agreed new wages and broadbanded 
classification structure is set out in this 
clause. In the transition to this new structure 
the parties shall undertake appropriate con- 
sultation. 

(ii) The existing classifications are lined up on 
the basis of existing wage rates and relativi- 
ties into the nine levels as set out in Schedule 
2. Upon translation to the broadbanded 
classification structure all employees will be 
recognised as possessing the skills normally 
associated with and included in the training 
which was undertaken to obtain their previ- 
ous classification status. They will therefore 
be required to exercise the full extent of these 
skills without artificial restriction. 

(iii) Employees will transfer to the new classifica- 
tion structure, without loss of pay. 

(iv) Definitions are to be developed for each 
level, in accordance with the principles 
agreed between the parties referred to in 
paragraph (b) hereof. In the interim, levels 1 
to 8 are described by the classification names 
assigned to those broadband levels set out in 
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Schedule 2 but subject to the classification 
names, experience and service levels set out 
in Schedule 1. The level 9 definition is 
subject to the implementation of competency 
standards. 

(v) In the transition period, promotion between 
levels will continue to be in accordance with 
existing promotional procedures. 

(vi) Notwithstanding the provisions of Clause 
7—Mixed Functions of the Award, an em- 
ployee will be deemed to be acting only if the 
employee is directed to perform the whole 
range of work of a classification which is at 
a higher level in the broadband as set out in 
Schedule 2. Such employees will be paid in 
accordance with existing procedures at the 
appropriate rate in Schedule 1 or, in the case 
of classifications not subject to phasing in, at 
the appropriate rate in Schedule 2. 

(vii) New employees will be appointed to the level 
at which their classification, experience and 
service level translates to the broadband 
structure as provided in Schedule 1. 

(9) Liberty to Apply 
(a) The parties to this award have the liberty to apply 

to amend the wage rate for the classifications 
Instrument Electrical Fitter and Instrument Elec- 
trical Fitter Stage 1 in the event of the emergence 
of national standards in training, qualifications 
and work requirements relevant to those classifi- 
cations. 

(b) The unions party to this award have the liberty to 
apply to insert classification levels above Level 9 
into the award. 

(c) In the event that competency standards are not 
implemented by 7 August 1994, SECWA has the 
liberty to apply to extend the phasing in arrange- 
ments set out in this clause to apply to new 
employees and promotees. 

9. Clause 42—Car Allowance: Delete subclause (5) and 
insert in lieu thereof the following: 

(5) The rates expressed within this clause shall not be 
used for the purpose of calculating excess fares 
and travelling time specified in Clause 24.— 
Payment for Travelling Time. 

Rates of Hire for Use of Employee's Own Vehicle 
Area and Details 

over 
Over 1600cc 1600cc 

2600 cc -2600 cc & Under 
cents cents cents 

per km per km per km 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5 degrees South 56.2 50.0 43.5 
Latitude 
Other Areas 52.2 46.0 40.0 
Motor Cycle (in all areas) 17.1 cents per kilometre 
Motor vehicles with rotary engine are to be included in the over 
1600cc—2600cc category. 

"Metropolitan Area" means that area within a radius of 
fifty kilometres from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by Section 28 of the Land Act 
1933 excluding the area contained within the Metropolitan 
Area." 

10. Clause 43.—Introduction of Change: Immediately 
following Clause 42.—Car Allowance insert new clause: 

43.—Introduction of Change. 
(1) SECWA's Duty To Notify 

(a) Where SECWA has made a definite decision 
to introduce major changes in production, 
program, organisation, structure or technol- 
ogy that are likely to have significant effects 
on employees, SECWA shall notify the 

employees who may be affected by the 
proposed changes and the relevant Unions. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of SECWA's 
workforce or in the skills required; the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure; 
the alteration of the hours of work; the need 
for retraining or transfer of employees to 
other work or locations and restructuring of 
jobs. Provided that where the award makes 
provision for the alteration of any of the 
matters referred to herein, an alteration shall 
be deemed not to have significant effect. 

(2) SECWA'S Duty To Discuss Change 
(a) SECWA shall discuss with the employees 

effected and the relevant Unions, inter alia, 
the introduction of the changes referred to in 
subclause (1) hereof, the effects the changes 
are likely to have on employees, measures to 
avert or mitigate the adverse effects of such 
changes on employees and shall give prompt 
consideration to matters raised by the em- 
ployees and/or the Union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been 
made by SECWA to make the changes 
referred to in subclause (1) hereof. 

(c) For the purposes of such discussion, SECWA 
shall provide to the employees concerned and 
the Unions all relevant information about the 
changes including the nature of the changes 
proposed, the expected effects of the changes 
on employees and any other matters likely to 
affect employees provided that SECWA 
shall not be required to disclose confidential 
information the disclosure of which would be 
inimical to its interests. 

11. Clause 44.—Structural Efficiency: Immediately fol- 
lowing Clause 43.—Introduction of Change insert new 
clause: 

44.—Structural Efficiency. 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency, 
productivity and competitiveness of SECWA and 
to enhance the career opportunities and job 
security of SECWA employees. 

(2) Measures raised by the parties for consideration 
consistent with the objectives of subclause (1) 
hereof shall be processed through an agreed 
consultative mechanism and procedures. 

12. Schedules: Immediately following Clause 44.— 
Structural Efficiency insert the following: 

Schedule 1. 
(a) Service Level Key : Adult Service 

0 = First Month; 1 = After First Month; 2 = After 
First Year; 3 = After 2 Years; 4 = After 3 Years; 
5 = After 4 Years; 6 = After 5 Years; 7 = After 
6 Years 

A b c D E F 

Experience Service Rate Rate Rate 
Existing Ciassification Level LcveI(S) per wk per wk per wk 
Description (See Part III) (a) upon from from 

Broad- 7 Aug 6 Aug 
Banding 1994 1995 

Part I: Rates fat Trainee Cable Jointers and Linepersons 
Induction 0-7 415.10 n.a. n.a. 
First 2 years after 

induction 1-7 434.90 n.a. n.a. 
Third year after 

induction 3-5 434.90 n.a. n.a. 
Third year after 

induction 6-7 454.70 n.a. n.a. 

Cable Jointer—Trainee 



A B C D E F 

Experience Service Rate Rate Rate Existing Classification Level Level(S) per wk per wk per wk 
Description (See Part III) (a) upon from from 

Broad- 7 Aug 6 Aug Banding 1994 1995 

Induction 0-5 395.40 n.a. n.a. Induction 6-7 415.10 n.a. n.a. 
First 2 years after 

induction 1-7 434.% n.a. n.a. 
Third year after 

induction 3-5 434.% n.a. n.a. 
Third year after 

induction 6-7 454.70 n.a. n.a. 
A 0-7 434.% n.a. n.a. 

Linepcrson Trainee 

Lineperson Trainee Old 

Part D: Phasing in Arrangements: Other Classifications 
Classifications except—Apprentices, Juniors and Trainee Cable Jointers and Lincpersons 
Auto Electrical Fitter 

(see Tradesperson En- 
gineering) 

Auxiliary Plant Atten- 
dant—Muja & 
Kwinana Power Sta- 
tion A 0-7 474.40 494.20 

Auxiliary Plant Atten- 
dant—Muja & 
Kwinana Power Sta- 
tion B 3-4 474.40 494.20 

Auxiliary Plant Atten- 
dant—Supernumerary A 0-7 474.40 494.20 

Auxiliary Plant Atten- 
dant—Supernumerary B 3-4 474.40 494.20 

Bodymaker 1 st Class (sec Tradesperson En- 
gineering) 

Boiler and Fuelling At- 
tendant A 0-3 415.10 434.% 

Boiler Cleaner A 0-4 415.10 434.% 
Boiler Controller—Spe- 

cial—Bunbury Power 
Station A 0-7 494.20 518.% 

Boiler Controller—Spe- 
cial—Bunbury Power 
Station B 3 494.20 518.% 

Boiler Water Tfcster A 0-7 454.70 474.40 
Boiler Water Tester Cer- 

tificated A 0-2 474.40 494.20 518.% 
Boiler Water Tester Cer- 

tificated A 3-7 494.20 518.% 
Boiler Water Tester Cer- 

tificated B 3-6 494.20 518.% 
Boilermaker Marking 

Off A 0-7 474.40 494.20 
Boilermaker Marking 

Off B 3-4 474.40 494.20 
Builders' Labourer Class 

1 A 0-5 434.% 454.70 
Builders' Labourer Class 

2 A 0-6 434.% 454.70 
BuikJers' Labourer Class 

3 A 0-4 415.10 434.90 
Bunker Attendant A 0-6 415.10 434.% 
Cable Ganger A 0-6 415.10 434.% 
Cable Jointer First Class A 0-2 454.70 474.40 494.20 
Cable Jointer First Class A 3-7 474.40 494.20 
Cable Jointer First Class B 3-6 474.40 494.20 
Cable Jointer Second 

Class A 0-7 434.% 454.70 
Cable Jointer Second 

Class B 3-5 434.% 454.70 
CaWe Jointer's Assistant A 0-5 395.40 415.10 
Cable Oil Equipment 

Operator A 0-7 434.% 454.70 
Cable Oil Equipment 

Operator B 3-5 434.% 454.70 
Charge Engine Driver A 3-6 474.40 494.20 
Charge Engine Driver A 0-2 454.70 474.40 494.20 
Cleaner A 0-6 415.10 434.% 
Cleaner (Country Power 

Stations) A 0-5 395.40 415.10 
Coal Plant Operator A 0-7 454.70 474.40 
Coal Plant Operator B 3-6 454.70 474.40 
Coal Plant Operator C 4 454.70 474.40 
Coal Plant Operator 

(Muja Power Station) A 0-7 474.40 494.20 Coal Plant Opera- 
tor(Muja Power Sta- 
tion) B 3-4 474.40 494.20 

Coal Sampler A 0-7 454.70 474.40 
Coil Winding Machine 

Operator A 0-4 415.10 434.% 
Construction Cable In- 

staller A 0-4 415.10 434.% 
Crawler Tractor 

Driver—Classes 5 and 
6 A 0-7 474.40 494.20 

Crawler Tractor 
Driver—Classes 5 and 
6 B 3 474.40 494.20 

Crawler Tractor 
Driver—Classes 7 and 
8 A 0-5 474.40 494.20 

Crawler Tractor 
Driver—Class 9 A 0-3 474.40 494.20 518.% Crawler Tractor 
Driver—Class 9 A 4-7 494.20 518.% 

Crawler Tractor 
Driver—Class 9 B 3-7 494.% 518.% 

Crawler Tractor 
Driver—Class 9 C 4-6 494.20 518,% 

A 0-7 474.40 494.20 

B 3-4 474.40 494.20 
A 0-7 474.40 494.20 
B 3-4 474.40 494.20 

A 0-3 415.10 434.% 
A 0-4 415.10 434.% 

A 0-7 494.20 518.% 

B 3 494.20 518.% 
A 0-7 454.70 474.40 
A 0-2 474.40 494.20 
A 3-7 494.20 518.% 
B 3-6 494.20 518.% 
A 0-7 474.40 494.20 
B 3-4 474.40 494.20 
A 0-5 434.% 454.70 
A 0-6 434.% 454.70 
A 0-4 415.10 434.90 
A 0-6 415.10 434.% 
A 0-6 415.10 434.% 
A 0-2 454.70 474.40 
A 3-7 474.40 494.20 
B 3-6 474.40 494.20 
A 0-7 434.% 454.70 
B 3-5 434.% 454.70 
A 0-5 395.40 415.10 
A 0-7 434.% 454.70 
B 3-5 434.% 454.70 
A 3-6 474.40 494.20 
A 0-2 454.70 474.40 
A 0-6 415.10 434.% 
A 0-5 395.40 415.10 
A 0-7 454.70 474.40 
B 3-6 454.70 474.40 
C 4 454.70 474.40 
A 0-7 474.40 494.20 

B 3-4 474.40 494.20 
A 0-7 454.70 474.40 
A 0-4 415.10 434.% 
A 0-4 415.10 434.% 

A 0-7 474.40 494.20 

B 3 474.40 494.20 

A 0-5 474.40 494.20 
A 0-3 474.40 494.% 
A 4-7 494.20 518.% 
B 3-7 494.20 518.% 
C 4-6 494.20 518.% 

A B C D E F 
Experience Service Rate Rate Rate 

Existing Classification Level Level(S) per wk per wk per wk 
Description (See Part III) (a) upon from from 

Broad- 7 Aug 6 Aug 
1994 1995 

Diesel Locomotive 
Driver 

Diesel Locomotive 
Driver 

Driver of Fork Lift Lift- 
ing Capacity over 
4 500 & up to 9000 
kgs 

Electrical and Controls 
Tradesperson—Gener- 
ation Division 

Electrical and Controls 
Tradesperson—Gener- 
ation Division 

Electrical and Controls 
Tradesperson—Gener- 
ation Division 

Electrical Installation 
Attendant 

Electrical Relay Main- 
tainer 

Electrical Relay Main- 
tainer 

Electrical Relay Main- tainer 
Electrical Tradesper- 

al Class 
Tradesper- 
al Class 
Tradcsper- 
ial Class 

son—Special uass 
Electrical Tradesper- 

son—Special Class 
Electrical Tradesper- 

son—Special Class 
Engine Driver in Station 

with an Output of— 
1 Imw or less 

First Aid Attendant en- 
rolled Nurse 

Gas Distribution Opera- 
tor 

Gas Fiti 
Gas Fitl 
Gas Fitt 
Gas Fiti 
Gas Fin 

Fitter Class 1 
Fitter Class 1 
Fitter Class 1 
Fitter Class 2 
Fitter Class 2 

Gas Meter Tbstcr 
Gemco Driller 
Greaser 
Greaser (Other) 
Greaser (Redbank) 
Instrument 

Repairer 
Instrument 

Repairer 
Instrument Maker i 

Repairer 
Instrument Maker a 

Repairer Grade A 
ristrumem 
Instrument 

Maker and 
Maker and 

Maker and 
Repairer Grade A 

Maker and 
Shop Assis- 
Shop Assis- 

Repaircr Grade A 
Instrument Shop Assis- 

tant 
Instrument Shop Assis- 

tant 
Instrument/Electrical Fit- 

ter 
Instrument/Electrical Fit- 

ter 
Instrument/Electrical Fit- 

ter 
Insulating Oil Treatment 

Plant Operator 
Insulating Oil Treatment 

Plant Operator 
Laboratory Attendant 
Labourer—Cable Lay- 

ing 
Lineperson—First Grade 
Lineperson—First Grade 
Lineperson—First Grade 
Lineperson—Live Line 
Lineperson—Live Line 
Lineperson—Live Line 
Lineperson—Second 

Grade 
Lineperson—Second 

Grade 
Lineperson's Assistant 
Machinist—Second 

Class 
Machinist—Second 

Class 
Mechanical Tradesper- 

son Special Class 
Mechanical Trades per- 

son Special Class 
Mechanical Tradesper- 

son Special Class 
Meter Fixer 
Meter lister—First 

Grade 
Mobile Crane Driver— 

Up to 5 tonnes 
Mobile Crane Driver— 

Over 5 tonnes and up 
to 10 tonnes 

Mobile Crane Driver— Over S tonnes and up 
to 10 tonnes 

0-7 454.70 474.40 
3-4 454.70 474.40 

454.70 474.40 

0-5 474.40 494.20 518.% 

494.20 518.% 

3-7 494.20 518.% 
0-5 415.10 434.% 
0-5 474.40 494.20 518.% 
6-7 494.% 518.% 
3-7 494.20 518.% 
0-2 474.40 494.% 518.% 
3-7 494.20 518.% 
3-6 494.20 518.% 

A 0-6 434.% 454.70 
A 0-6 454.70 474.40 
A 0-5 395.40 415.10 
A 0-2 454.70 474.40 
A 3-7 474.40 494.% 
B 3-6 474.40 494.20 
A 0-7 434.% 454.70 
B 3-5 434.% 454.70 
A 0-2 415.10 434.% 
A 0-5 434.% 454.70 
A 0-6 415.10 434.% 
A 0-2 395.40 415.10 
A 0-6 415.10 434.% 
A 6-7 494.20 518.% 
A 0-5 474.40 494,20 
B 3-7 494.% 518.% 
A 0-7 494.20 518.% 
B 3-7 518.90 543.60 
C 4 518.% 543.60 
A 0-7 415.10 434.% 
B 3-5 415.10 434.% 
A 0 494.% 518.% 
A 1-7 518.% 543.60 
B 3-6 518.% 543.60 
A 0-7 434.% 454.70 
B 3-5 434.% 454.70 
A 0-6 415.10 434.% 
A 0-5 395.40 415.10 
A 0-2 454.70 474.40 
A 3-7 474.40 494.% 
B 3-6 474.40 494.% 
A 6-7 494.% 518.% 
A 0-5 474.40 494.% 
B 3-7 494.% 518.% 
A 0-7 434.% 454.70 
B 3-5 434.% 454.70 
A 0-5 395.40 415.10 
A 0-7 415.10 434.% 
B 3 415.10 434.% 
A 0-2 474.40 494.% 
A 3-7 494.% 518.% 
B 3-6 494.% 518.% 
A 0-4 415.10 434.% 
A 0-5 415.10 434.% 
A 0-4 434.% 454.70 

A 0-7 454.70 474.40 

B 3 454.70 474.40 



C D E F B C D E F 

Experience Service Rate Rate Rate 
Existing Classification Level Level(S) per wk per wk per wk 
Description (Sec Part HI) (a) upon from from 

Broad- 7 Aug 6 Aug 
Banding 1994 1995 

Existing Classification 
Description 

Experience Service Rate 
Level Level(S) per wk 
(See Part III) (a) upon Broad- 

Banding 

Mobile Crane Driver— 
Over 10 tonnes ami up 
to 20 tonnes 

Mobile Crane Driver— 
Over 10 tonnes and up 
to 20 tonnes 

Mobile Crane Driver— 
Over 10 tonnes and up 
to 20 tonnes 

Mobile Crane Driver— 
Over 20 tonnes and up 
to 40 tonnes 

Mobile Crane Driver— 
Over 20 tonnes ami up 
to 40 tonnes 

Oil Filter and Separator 
Attendant 

Operator—Bunbury 
Power Station 

Operator—Bunbury 
Power Station 

Operator—Bunbury 
Power Station 

Pipeline Maintenance 
Assistant 

Plant Cleaner 
Plant Operator 
Plant Operator 
Pneumatic Tyred Tractor 

Driver—Up to 37 kil- 
owatts 

Pneumatic Tyred Tractor 
Driver—Up to 37 kil- 
owatts 

Pneumatic Tyred Tractor 
Driver—Over 37 kilo- 
watts 

Pneumatic Tyred Tractor 
Driver—Over 37 kilo- 
watts 

Pneumatic Tyred Tractor Driver—Over 37 kilo- 
watts 

Pneumatic Tyred Tractor Driver—Over 37 kilo- 
watts 

Pole Inspector 
Pole inspector 
Rigger—Certificated 

Rigger 
Rigger—Certificated 

Rigger 
Scraper Operator 
Security Officer 
Shunter 
Steam Cleaner 
Street Light Patrolperson 
Street Light Patrolperson 
Street Light Patrolperson 
Street Light Patrolperson 
Substation Attendant 
Substation Attendant 
Tfemporary Coal Plant 

Attendant 
Tippler Driver 
Tool and Material 

Store person 
Tool and Material 

Store person 
Tradesperson (Build- 

ing)* 
Tradesperson (Build- 

ing)* 
Tradesperson (Build- 

ing)* 
Tradesperson (Engineer- 

ing) ** 
Tradesperson (Engineer- 

ing) ** 
Tradesperson (Engineer- 

ing) 
Tradesperson's Assistant 
Trainee Gas Fitter 
Trainee Power Plant Op- 

erator 
Trainee Power Plant Op- 

erator 
Transformer Assembler 
Truck Driver Articu- 

lated—Under 9 tonnes 
Truck Driver Articu- 

lated—under 9 tonnes 
Truck Driver Articu- 

lated—9 but under 10 
tonnes 

Truck Driver Articu- 
lated—9 but under 10 
tonnes 

Truck Driver Articu- 
lated—10 hit under 
11 tonnes 

Truck Driver Articu- 
lated—10 but under 
11 tonnes 

Truck Driver Articu- 
lated—11 but under 
12 tonnes 

A 0-7 474.40 494.20 

B 3-6 474.40 494.20 

C 4 474.40 494.20 

A 0-7 474.40 494.20 

B 3-4 474.40 494.20 
A 0-6 415.10 434.90 
A 0-2 474.40 494.20 
A 3-7 494JO 518.90 
B 3-6 494.20 518% 
A 0-5 415.10 434% 
A 0-5 395.40 415.10 
A 0-7 434.90 454.70 
B 3-5 434.90 454.70 

A 0-7 454.70 474.40 

B 3-4 454.70 474.40 

A 0-4 454.70 474.40 

A 5-7 474.40 494.20 

B 3-7 474.40 494.20 

C 4-6 474.40 494.20 
A 0-7 434.90 454.70 
B 3-5 434.90 454.70 
A 0-7 434.90 454.70 
B 3-5 434.% 454.70 
A 0-5 474.40 494.20 
A 0-6 415.10 434% 
A 0-6 415.10 434% 
A 0-4 395.40 415.10 
A 0 395.40 415.10 
A 1-7 415.10 434% 
B 3-7 415.10 434% 
C 4-5 415.10 434% 
A 0-7 415.10 434% 
B 3 415.10 434% 
A 0-6 415.10 434% 
A 0-4 415.10 434% 
A 0-7 415.10 434% 
B 3-5 415.10 434.90 
A 0-2 454.70 474.40 
A 3-7 474.40 494.20 
B 3-6 474.40 494.20 
A 0-2 454.70 474.40 
A 3-7 474.40 494.20 
B 3-6 474.40 494.20 
A 0-5 395.40 415.10 
on commencement 0-7 415.10 
A 0-7 474.40 494.20 
B 3-4 474.40 494.20 
A 0-4 415.10 434.90 
A 0-5 454.70 474.40 
A 6 474.40 494.20 

A 0-4 454.70 474.40 

A 5-& 474.40 494.20 

A 0-4 454,70 474.40 

A 5-6 474.40 494.20 

A 0-4 454.70 474.40 

Truck Driver Articu- 
lated—11 but under 
12 tonnes 

Truck Driver Articu- 
lated—12 but under 
13 tonnes Truck Driver Articu- 
lated—12 but under 
13 tonnes Truck Driver Articu- 
lated—13 but under 
14 tonnes 

Truck Driver Articu- 
lated—13 hit under 
14 tonnes 

Truck Driver Articu- 
lated—14 hit under 
15 tonnes 

Truck Driver Articu- 
lated—14 but under 
15 tonnes 

Truck Driver Articu- 
lated—15 hit under 
16 tonnes 

Truck Driver Articu- 
lated—15 hit under 

, 16 tonnes 
Truck Driver Articu- 

lated—16 hit under 
17 tonnes 

Truck Driver Articu- 
lated—16 hit under 
17 tonnes 

Truck Driver Articu- 
lated—17 hit under 
18 tonnes 

Truck Driver Articu- 
lated—17 but under 
18 tonnes 

Truck Driver Articu- 
lated—18 hit under 
19 tonnes 

Truck Driver Articu- 
lated—18 hit under 
191 tonnes 

Truck Driver Articu- 
lated—19 hit under 
20 tonnes 

Truck Driver Articu- 
lated—20 hit under 
21 tonnes Truck Driver Articu- 
lated—21 hit under 
22 tonnes Truck Driver Articu- 
lated—22 but under 
23 tonnes 

Truck Driver Articu- 
lated—23 but under 
24 tonnes 

Truck Driver Articu- 
lated—24 hit under 
25 tonnes 

Truck Driver Articu- 
lated—25 but under 
26 tonnes 

Truck Driver Articu- 
lated—26 but under 
27 tonnes 

Truck Driver Articu- 
lated—27 but under 
28 tonnes 

Truck Driver Articu- 
lated—28 but under 
29 tonnes 

Truck Driver Articu- 
lated—29 hit under 
30 tonnes 

Truck Driver Articu- 
lated—30 hit under 
31 tonnes 

Truck Driver Articu- 
lated—31 -but under 
32 tonnes 

Truck Driver Articu- 
lated—32 hit under 
33 tonnes 

Truck Driver Articu- 
lated—33 tonnes and 
over 

Truck Driver Road 
Train—44 hit under 
45 tonnes Truck Driver Rosd 
Train—46 but under 
47 tonnes 

Truck Driver Rosd 
Train—47 hit under 
48 tonnes 

Truck Driver Rosd 
Train—48 hit under 
49 tonnes 

Truck Driver Rosd 
Train—49 but under 
50 tonnes 

Truck Driver Rosd 
Train—50 hit under 
51 tonnes 

474.40 494.20 

494.20 

474,40 494.20 

494.20 

474.40 494.20 

494.20 

474.40 494.20 

494.20 

474.40 494.20 

494.20 

474.40 494.20 

494.20 

474.40 494.20 
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Existing Classification 
Description 

Track Driver Road 
Train—51 but under 
52 tonnes A 0-6 494.20 518.90 

Truck Driver (Not Artic- 
ulated)—Up to 1.2 
tonnes A 0-5 434.90 454.70 

Truck Driver (Not Artic- 
ulated)—over 1.2 to 3 
tonnes A 0 434.90 454.70 

Truck Driver (Not Artic- 
ulated)—Over 3 but 
under 6 tonnes A 0-6 454.70 474.40 

Track Driver (Not Artic- 
ulated)—6 but under 7 
tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—7 but under 8 
tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—8 but under 9 
tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—9 but under 
10 tonnes A 0-6 454.70 474.40 Truck Driver (Not Artic- 
ulated)—10 but under 
11 tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—11 but under 
12 tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—12 but under 
13 tonnes A 0-6 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—13 but under 
14 tonnes A 0-5 454.70 474.40 

Track Driver (Not Artic- 
ulated)—14 but under 
15 tonnes A 0-5 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—15 but under 
16 tonnes A 0-4 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—16 but under 
17 tonnes A 0-4 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—17 but under 
18 tonnes A 0-4 454.70 474.40 

Track Driver (Not Artic- 
ulated)—18 but under 
19 tonnes A 0-3 454.70 474.40 Truck Driver (Not Artic- 
ulated)—19 but under 
20 tonnes A 0-3 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—20 but under 
21 tonnes A 0-2 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—21 but under 
22 tonnes A 0-2 454.70 474.40 

Truck Driver (Not Artic- 
ulated)—22 but under 
23 tonnes A 0-1 454.70 474.40 

Track Driver (Not Artic- 
ulated)—23 tonnes 
ami over A 0-1 454.70 474.40 

Tiitrine Driver—Spe- 
cial—Bunbury Power 
Station A 0-7 494.20 518.90 

fbrbinc Driver—Spe- 
cial—Bunbury Power 
Station B 3 494.20 518.90 

Tbrbine Room Crane 
Driver A 0-3 434.90 454.70 

Tyre and T\ibe Attendant A 0 395.40 415.10 434.90 
TVre and Tube Attendant A 1-7 415.10 434.90 
lyre and Tbbc Attendant B 3-7 415.10 434.90 
Tyre and Hibe Attendant C 4-5 415.10 434.90 
Unit Attendant Grade 1 A 0 518.90 543.60 568.30 
Unit Attendant Grade 1 A 1-7 543.60 568.30 
Unit Attendant Grade I B 3-6 543.60 568.30 
Unit Attendant Grade 2 A 0-2 474.40 494.20 518.90 
Unit Attendant Grade 2 A 3-7 494.20 518.90 
Unit Attendant Grade 2 B 3-6 494.20 518.90 
Vehicle Greaser A 0 395.40 415.10 434.90 
Vehicle Greaser A 1-7 415.10 434.90 
Vehicle Greaser B 3-7 415.10 434.90 
Vehicle Greaser C 4-5 415.10 434.90 

* Tradesperson (Building)—Bricklayers, Varpenters, Painters, Plasterers, Plumbers 
** Tradesperson (Engineering)—Armature Winder, Auto Electrical Fitter, Blacksmith, 

Body-Maker 1st Class, Boikkrmaker and/or strueturai steel Tradesperson, Electrical 
Fitter, Electrical Installer, Fitter, Machinist—First Class. Motor Mechanic, Road 
Serviceman, SSteel Metal Employee—First Class, Ttimer, Welder—First Class. 

Part III—Experience Level Key 

1. Experience Level "A" in Column "B" of Part II of 
this Schedule applies to the classifications of all employees. 

2. Experience level "B" in Column "B" in Part II of this 
Schedule applies to the classifications of employees in 

(a) Their third year of service in 
(i) Wage Groups "B" or "C" in Schedule 2, 

(ii) the classifications of Gas Fitter Class 1 or 
Gas Fitter Class 2, or 

(iii) the classification of Gas Distribution Opera- 
tor who has completed all the skills outlined 
in either modules 1 or 2 in the Skills 
Experience Achievement Programme. 

(b) Their third or subsequent year of service in the 
classification of Tradesperson (Building). 

3. Experience level "C" in Column "B" of Part II of this 
Schedule applies to the classifications of employees in their 
fourth or subsequent year of service in: 

(a) Wage Groups "B" or "C" in Schedule 2 
(b) The classifications of Gas Fitter Class 1 or Gas 

Fitter Class 2 or 
(c) The classification of Gas Distribution Operator 

who has completed at least 12 months after 
receiving the increment prescribed in paragraph 
(a) subparagraph (iii) hereof and all the skills in 
either modules 3 or 4 in the Skills Experience 
Achievement Programme. 

Schedule 2 
Broadbanding: Line up of Existing Classifications 

1. Line up of existing classifications 
Subject to Schedule 1 existing classifications are lined up 

in the classification levels contained in subclause (1) of 
Clause 30.—Wages of the Award as follows: 

LEVEL 1 
GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Cable Jointer's Assistant 
Labourer—Cable Laying 
Lineperson's Assistant 
Meter Tester—Second Grade 
Steam Cleaner 
Tradesperson's Assistant 

GROUP C—ENGINE DRIVING EMPLOYEES 
Plant Cleaner 

GROUP D—ENGINE DRIVING COUNTRY 
POWER STATION EMPLOYEES 

Cleaner (Country Power Stations) 
Greaser (Other) 

GROUP E-GAS EMPLOYEES 
Gas Distribution Operator 
Trainee Gas Fitter 

LEVEL 2 
GROUP A—BUILDING TRADES EMPLOYEES 

Builders' Labourer Class 3 
GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Cable Ganger 
Coil Winding Machine Operator 
Construction Cable Installer 
Electrical Installation Attendant 
Instrument Shop Assistant 
Machinist—Second Class 
Meter Fixer 
Meter Tfester—First Grade 
Pipeline Maintenance Assistant 
Street Light Patrolperson 
Substation Attendant 
Tool and Material Storeperson 
Transformer Assembler 
Tyre and TUbc Attendant 
Vehicle Greaser 

GROUP C—ENGINE DRIVING EMPLOYEES 
Boiler Cleaner 
Bunker Attendant 
Greaser 
Laboratory Attendant 



Oil Filter and Separator Attendant 
Shunter 
Temporary Coal Plant Attendant 
Tippler Driver 

GROUP D—ENGINE DRIVING COUNTRY 
POWER STATION EMPLOYEES 

Boiler and Fuelling Attendant 
Greaser (Redbank) 

GROUP E—GAS EMPLOYEES 
Gas Meter Tester 

GROUP F—MISCELLANEOUS EMPLOYEES 
Cleaner 
Security Officer 

LEVEL 3 
GROUP A—BUILDING TRADES EMPLOYEES 

Builders' Labourer Class 1 
Builders' Labourer Class 2 
Gemco Driller 

GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Cable Jointer—Second Class 
Cable Oil Equipment Operator 
Insulating Oil Treatment Plant Operator 
Lineperson—Second Grade 
Plant Operator 
Pole Inspector 
Rigger—-Certificated 

GROUP C—ENGINE DRIVING EMPLOYEES 
Mobile Crane Driver—Up to 5 tonnes 
TUrbine Room Crane Driver 

GROUP D—ENGINE DRIVING COUNTRY 
POWER STATION EMPLOYEES 

Engine Driver in Station with an output of—11 
megawatts or less 

GROUP E—GAS EMPLOYEES 
Gas Fitter Class 2 

GROUP G—TRANSPORT EMPLOYEES 
Truck Driver—(Not Articulated) not exceeding 3 
tonnes capacity 

LEVEL 4 
GROUP C—ENGINE DRIVING EMPLOYEES 

Boiler Water Tester 
Coal Plant Operator 
Coal Sampler 
Diesel Locomotive Driver 
Mobile Crane Driver—Over 5 tonnes and up to 10 
tonnes Pneumatic 
Tyred Tractor Driver—Up to 37 kilowatts 

GROUP F—MISCELLANEOUS EMPLOYEES 
First Aid Attendant Enrolled Nurse 

GROUP G—TRANSPORT EMPLOYEES 
Driver of Fork Lift with lifting capacity of over 
4500 kg and up to 9000 kg 
Truck Driver (Not Articulated) exceeding 3 
tonnes capacity 

LEVEL 5 
GROUP A—BUILDING TRADES EMPLOYEES 

Tradesperson (Building)— 
Bricklayer 
Carpenter 
Painter 
Plasterer 
Plumber 

GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Boilermaker Marking Off 
Cable Jointer— First Class 

Lineperson—First Grade 
Tradesperson (Engineering)— 

Armature Winder Auto Electrical Fitter 
Blacksmith 
Bodymaker 1st Class 
Boilermaker and/or structural steel 
Tradesperson 
Electrical Fitter 
Electrical Installer 
Fitter 
Machinist—First Class 
Motor Mechanic 
Radio Serviceperson 
Sheet Metal Employee—First Class 
Turner 
Welder—First Class 

GROUP C—ENGINE DRIVING EMPLOYEES 
Auxiliary Plant Attendant—Muja and Kwinana 
Power Station 
Auxiliary Plant Attendant—Supernumerary 
Coal Plant Operator (Muja Power Station) 
Crawler Tractor Driver—Classes 5 to 8 
Mobile Crane Driver—Over 10 tonnes and up to 
40 tonnes 
Pneumatic Tyred Tractor Driver—Over 37 kilo- 
watts 
Scraper Operator 
Trainee Power Plant Operator 

GROUP D—ENGINE DRIVING COUNTRY 
POWER STATION EMPLOYEES 

Charge Engine Driver 
GROUP E—GAS EMPLOYEES 

Gas Fitter Class 1 
GROUP G—TRANSPORT EMPLOYEES 

Truck Driver—of articulated vehicle 

LEVEL 6 
GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Electrical and Controls Tradesperson— 
Generation Division Electrical Relay Maintainer 
Electrical Tradesperson—Special Class 
Instrument Maker and Repairer 
Lineperson—Live Line 
Mechanical Tradesperson—Special Class 

GROUP C—ENGINE DRIVING EMPLOYEES 
Boiler Controller—Special—Bunbury Power Sta- 
tion 
Boiler Water Tester—Certificated 
Crawler Tractor Driver— Class 9 
Operator—Bunbury Power Station 
TUrbine Driver—Special—Bunbury Power Sta- 
tion 
Unit Attendant Grade 2 

GROUP G—TRANSPORT EMPLOYEES 
Truck Driver of—double articulated vehicle or 
Road Train 

LEVEL 7 
GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Instrument/Electrical Fitter 
Instrument Maker and Repairer Grade A 

LEVELS 
GROUP C—ENGINE DRIVING EMPLOYEES 

Unit Attendant Grade 1 

LEVEL 9 
No existing classifications line up at this level. 

2. Obsolete Classifications 
The following classifications are not included in the 

lining up of existing classifications in 1 hereof on the basis 
that they are now obsolete in SECWA's operations. 
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GROUP A—BUILDING TRADES EMPLOYEES 
Builders' Labourer Class 4 
Survey Instrument Hand 

GROUP B—ENGINEERING TRADES EMPLOY- 
EES 

Brush Hand 
Crane Attendant and Dogman 
Inspector 
Linmac Operator 
Machinist—Third Class 
Rigger (Other) 
Sheet Metal Employee—Second Class 
Shot Blast & Sand Blast Dresser—Protected & 
Unprotected 
Shot Firer 
Telecontrol Attendant 
Survey Hand Grades 1, 2 & 3 
Toolmaker 
Trench Digger 
Welder—Second Class 
Welder—Third Class 
Welder—Fourth Class 

GROUP C—ENGINE DRIVING EMPLOYEES 
Ash Plant Attendant 
Auxiliary Plant Attendant—Bunbury Power Sta- 
tion 
Boiler Controller 
Crawler Tractor Driver Up to Class 2 and Classes 
3 & 4 
First Aid Attendant (Bunbury Power Station and 
Belmont) 
Fuelperson 
Temporary Mobile Plant Operator (Coal Plant) 
Turbine Driver 
Unit Auxiliary Attendant 

GROUP D—ENGINE DRIVING COUNTRY POWER 
STATIONS EMPLOYEES 

Engine Driver more than 11 megawatts 
Fuel Treatment Attendant 
Water Treatment Plant Attendant 

GROUP F—MISCELLANEOUS EMPLOYEES 
Caretaker 
Gatekeeper 
First Aid Attendant 
Watchman 

GROUP G—TRANSPORT EMPLOYEES 
Driver of Fork Lift with lifting capacity of up to 
and including 4,500 kgs. 
Driver of Fork Lift with lifting capacity of over 
9,000 kgs 
Tractor Driver 

Schedule 3. 
COMPETENCY STANDARDS DEVELOPMENT FOR 

THE WAGES WORKFORCE 
1. PREAMBLE 
SECWA and the Unions (the parties) agree to the 

following which provides the principles and processes by 
which a new competency based classification structure will 
operate for SECWA employees covered by the Wages and 
Conditions Award. 

2. APPROVALS 
The Agreement was endorsed by the parties in July 1993. 

The Parties may, by agreement, alter the existing provisions 
and include new provisions over time, where they prove to 
be unworkable or no longer applicable. 

3. COMPETENCY STANDARDS DEVELOPMENT 
3.1 Both parties agree that the Competency Standards 

Taskforce will manage the development of the Wages 
competency standards which, in turn, will: 

— enable the development of the descriptors for the 
levels within a competency based classification 
structure for award purposes, 

— enable the implementation of competency based 
training, 

— allow for the recognition of current competencies 
(RCC). 

The standards will be developed with reference to 
national competency standards where available and applica- 
ble. Both Stage 1 and Stage 2 will be completed using the 
process agreed by the parties. 

3.2 The competency standards will be developed for each 
level within die agreed streams and sub-streams and 
generally in accord with the National Training Board's 
Policy and Guidelines. 

3.3 In assigning competencies to Broadband levels, the 
initial lining up of classifications into the broadbanded 
classification structure (other than experienced Tradesper- 
son at Level 5) will not form the sole basis for determining 
the levels to which competencies will be assigned. 

4. TRANSLATION PROVISIONS 
4.1 Upon implementation of the competency-based 

system employees will be deemed to have the competencies 
designated for their stream/sub-stream, level and workplace. 

4.2 Where the deemed competencies required for the 
current level in that workplace cannot be demonstrated, the 
employee must acquire those competencies before seeking 
a move to the next level. 

4.3 Where an employee can not demonstrate the deemed 
competencies that employee shall have access to the 
appropriate training. Where an employee refuses to exercise, 
or after training can not use the deemed competencies within 
12 months, that employee's classified level shall be 
reviewed. 

4.4 Recognition of Current Competencies (RCC): Em- 
ployees may claim competencies possessed, required and 
used by them prior to 31 December 1993 in their substantive 
classification where such competencies are not recognised 
in translation. If the full set of competencies for the 
stream/sub-stream and workplace at the next level is held 
and was being used prior to 31 December 1993, payment for 
that level will be back-dated to the operative date for 
broadbanding. The competency standards developed would 
be the reference points for these claims to be assessed. 

Once employees have exercised this opportunity upon 
translation, further progression will only be as provided for 
in 5 below. 

4.5 Once the competency standards are developed and 
fully implemented there will be no acting in mixed functions 
or junior rates as these concepts are inconsistent with a 
competency based system. 

5. OPERATION OF THE COMPETENCY BASED 
CLASSIFICATION STRUCTURE 

5.1 Competency based progression of employees within 
the broadband may commence following the completion and 
implementation of the Competency Standards. 

5.2 Following the development of the competencies, each 
Division/Branch (or workplace where applicable) will be 
required to establish their appropriate mix and number of 
competencies subject to guidelines agreed by the Taskforce, 
using a consultative process. 

5.3 To be classified at a particular level an employee must 
have acquired and must use as required the competencies 
designated for that level in that workplace. 

5.4 Where an employee cannot demonstrate the compe- 
tencies designated for their classified level, whether from 

— lack of opportunity to exercise the competency, or 
— a change in the requirements for their position 

that employee shall have access to the appropriate training 
which must be successfully completed within an agreed 
timeffame. 

Where an employee, after training, still cannot, or refuses 
to use the competencies designated for their classified level 
that employee's classified level shall be reviewed. 



5.5 Employees working at any level within the broad- 
banded structure are required to carry out all tasks associated 
with their work within their stream/sub-stream including 
incidental and peripheral tasks subject only to their 
competencies achieved. 

The agreed streams and sub-streams do not imply, enforce 
or entrench any demarcation lines. Recognition of 
broadskilling, contributory skilling, vertical shilling and 
upskilling will be incorporated into the grouping of 
competencies which enable progression through the Broad- 
band. 

5.6 An employee may at any time request assessment to 
establish recognition of competencies acquired; such assess- 
ment will be conducted at a mutually convenient time 
according to the agreed assessment system referred to in 6. 
below. 

5.7 Progression will be on the basis of the acquisition and 
use of the required competencies but will also be dependent 
upon the following: 

5.7.1 The need for efficient working arrangements based 
on a more highly skilled and flexible workforce and 
supported by modem management practices. 

5.7.2 The overall personnel, training and financial 
resources established in business plans/budgets. 

5.7.3 The required composition of the work team 
including the proportions of various broadband levels 
developed through consultation. 

5.7.4 Equity in the selection of individuals for access to 
training and/or progression. Such selection will be based on 
merit with a method of review for employees claiming to 
be unfairly treated. 

It must be recognised that progression through the higher 
Broadband levels will be subject to fewer opportunities and 
a selection process may be involved. 

6. ASSESSMENT 
A system of assessment including a dispute resolution 

procedure will be developed by the Taskforce consistent 
with the principles laid down by the National Training 
Board. 

7. TRAINING 
7.1 Development of competencies may occur in a variety 

of ways: 
— on the job; 
— self-paced learning packages; 
— SECWA off the job training courses; 
— formal, external training courses; 
— computer-based training; 
— informal learning etc; 

but shall be assessed as per 6. above. 
7.2 Access to training will be based on an agreed system 

of merit and equity taking into account the needs of both the 
individual and the workplace. A method of review will be 
developed by the Taskforce for employees claiming to be 
unfairly held back from acquiring competencies for a higher 
level. 

7.3 Recognition of Prior Learning (RPL) will enable 
employees to gain exemptions from parts of formal training 
courses for knowledge and skills already held. This will 
enable employees to gain formal recognition of underpin- 
ning knowledge or skills already possessed. Where employ- 
ees are assessed as satisfying stated learning outcomes for 
a defined section of a course they will receive a credit for 
that part of the training course; where the appropriate 
amount of knowledge/skills can be demonstrated, credit for 
the whole course may be given. 

8. RECORDING OF AND ACCESS TO INFORMA- 
TION 

Employees will have reasonable access to their own 
competency records. Only designated and duly authorised 
officers will have access to update the records. 

9. CAREER PATHS 
Access to career path moves will be subject to operational 

requirements and the provisions contained in 5. above. 

10. REFINEMENT OF COMPETENCY STANDARDS 
Progressive refinement of the competency standards 

established in SECWA will be required. 
11. ACCREDITATION REGISTRATION and CERTIFI- 

CATION 
These issues are to be dealt with as required, following 

the completion and implementation of the competency 
standards. 

AWARDS/AGREEMENTS— 
lication for variation of— 

o variation resulting— 

THE AWU (GOVERNMENT) HARBOUR 
CONSTRUCTION AND MAINTENANCE AWARD 

1965 
No. 24A of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Fremantle Port Authority and Others. 
No. 695 of 1991. 

The AWU (Government) Harbour Construction and 
Maintenance Award 1965 

No. 24A of 1965. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

2 February 1994. 
Order. 

The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/ 

RESPONDENTS- 

MUNICIPAL EMPLOYEES (KING'S PARK BOARD 
AND OTHERS), OUTSIDE WORKERS' AWARD 1972 

No. 12 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

King's Park Board 
and 

Western Australian Municipal, Road Boards, Parks & 
Racecourse Employees' Union of Workers. 

No. 1347 of 1993. 
COMMISSIONER C.B. PARKS. 

8 February 1994. 
Order. 

HAVING heard Mr K. Majekodunmi on behalf of the 
Applicant and another, and Mr A. Bennett on behalf of the 



Respondent Union, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Municipal Employees (King's Park Board 
and Others), Outside Workers' Award 1972 shall be 
and is hereby cancelled with effect from 3 February 
1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CANCELLATION OF ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Ferro Engineering Pty Ltd. 
No. 1692 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20 January 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
there being no appearance by the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Metal Trades (Ferro Engineering Pty 
Limited) Order No. 1945 of 1990 be cancelled on and 
from the 20th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

INDUSTRIAL MAGISTRATE— 

Complaints before— 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 
Industrial Relations Act 1979. 

s.83 
Australian Electrical, Electronics, Foundry & 

Engineering Union 
and 

Chei Australia Pty Ltd. 
Complaint Nos 70, 71 & 72 of 1993. 

Heard: 17 June 1993. 
Delivered: 17 June 1993. 

INDUSTRIAL MAGISTRATE 
D.J. REYNOLDS ESQ. S.M. 

Mr N.J. Hodgson appeared for the Complainant 
Mr D.L. Jones appeared for the Defendant 

Reasons for Decision 
HIS WORSHIP: What I propose to do is to give the parties 
a ruling in relation to the preliminary issue. Given the 
importance of the issue, I propose to follow up some of my 
comments with some written reasons Given that the matter 
is of such importance, I think that that is appropriate. Given 
that everyone has been here for the greater part of the day, 
I also think it is appropriate to resolve the matter rather than 
just adjourning it to another day 3nd have the parties feel 
as though it is still hanging in the balance 

My view, after considering the matter, is that the 
Australian Electrical, Electronics, Foundry and Engineering 
Union is not a party to the Award R22 of 1978 and 
accordingly if one makes reference to the provisions of 
Section 83 it is not in a position to make a complaint, to in 
turn enforce the Award. 
Section 83(1 )(c) provides: 

"Subject to this act where a person contravenes or 
fails to comply with any provision of an award, 
industrial agreement or order other than an order made 
under section 32, 44(6) or 66" 

and I pause there to say that none of those provisions 
apply— 

"any organisation or association named as a party 
to the award or employer bound by the award, 
industrial agreement or order may apply in the 
prescribed manner to an industrial magistrate's court 
for the enforcement of the award, industrial agreement 
or order." 

Now there are a couple of points First of all, it seems to 
me that there is a clear distinction to be made between 
parties to proceedings on the one hand and parties named 
in an award. It may be that certain parties commenced 
proceedings to result in an award coming into creation but 
that doesn't necessarily mean that because those parties 
commenced such proceeding, that they are to be regarded 
as parties to the award. 

Whether they are parties to the award requires one to 
examine the provisions of the award itself I am mindful of 
the decision of the Full Bench that has been referred to by 
Mr Hodgson and clearly if there are two unions that 
amalgamate then the amalgamated body assumes the rights 
that each of the two unions held immediately prior to the 
amalgamation. 

The question in this particular case is whether one of the 
two bodies that came together and amalgamated had the 
right to apply pursuant to Section 83 prior to the 
amalgamation or subsequent to the amalgamation on 6 
February 1991. At any time did the amalgamated body 
become entitled to exercise such right to apply to enforce 
an award. 

There is no issue taken that there hasn't been any 
application pursuant to Section 38(1) of the act that has 
decided upon prior to the making of this complaint whereby 
this complainant became a named party to the award. 

Having gone through the Award R22 of 1978 as set out 
in the Western Australian Industrial Gazette volume 68 
commencing at page 2290, it seems that there is a number 
of references to "union". For example, if one looks at 
Clause 10A in the context of apprentices there is reference 
in paragraph (a) to the industrial union of employees. 

If one looks at Clause 32 there is reference to trade union 
training and then in Clause 33 there is reference to union 
stewards. I cannot find anywhere where there is a definition 
of union. If one looks at the earlier Western Australian 
Industrial Gazette dated 30 April 1979 at page 315, there 
was reference in Clause 6 in the preference to unionists of 
a definition of union. A union was defined to mean the 
Electrical Trades Union of Workers of Australia (Western 
Australian Branch, Perth), but as can be noted the definition 
of union as set out there was a definition that applied in the 
interpretation of that particular Clause, Clause 6, but Clause 
6 on preference to unionists is no longer found in the 
uptodate Award. 

But in any event it seems to me that if a particular union 
may involve itself in certain ways and it has some rights 
under the Award, then it may not necessarily follow in any 
event that it is a named party to the Award for the purposes 
of Section 83(1 )(c). 

It seems to me that the fact that it was open subsequent 
to the amendment to Section 83 for the union - this particular 
complainant, to make some application pursuant to Section 
38(1) to become a named party to the Award. It seems to 
me, given that that was a course that was open to it, that one 
should adopt the view that if it hasn't been done and it was 
something that was open to be done, and that the Award in 
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its present state doesn't name the particular complainant as 
a party to the Award, that the provisions should be construed 
so as to operate requiring the particular union to have 
become a named party to the Award before it commences 
a complaint in respect of the Award and seeking the 
enforcement of a particular provision of the Award. 

So there are some points that I wish to make for the 
moment, but as I have indicated I will prepare some written 
reasons for the assistance and consideration of the parties. 

I think I have already indicated that, if I reach that view, 
then I think it is not appropriate to amend a complaint by 
altering the very identity of the complainant. That seems to 
me to be totally inappropriate and I wouldn't amend the 
name of the complainant. 

It should also be noted that the complaints need to be 
made as required under the Justices Act and in the usual 
course there is a signature of the complainant. Just from a 
practical point of view at least, it should be noted that I 
cannot just go and amend the name of a complainant and 
then proceed when the signature of the complainant is the 
signature of the complainant on the complaint that I found 
to be invalid. 

So that being the case it seems to me that the defendant 
on each and all three of these should be discharged on the 
basis that the complaints are not competent. 

DJ. REYNOLDS ESQ S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT 
BUNBURY. 

Industrial Relations Act 1979. 
s. 83 

G. McCorry, Department of Productivity and Labour 
Relations, 

and 
Kym Eric Hughes trading as Kym's Auto Clean. 

Complaint Nos. 2414-2417 of 1993. 
Heard: 15 September 1993. 

Delivered: 15 September 1993. 
INDUSTRIAL MAGISTRATE K. MOORE ESQ. S.M. 
Mr G. McCorry appeared for the Complainant. 
Mr G. Dunn appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: Kym Hughes, trading as Kym's Auto 
Clean, is charged with 14 offences on or about the dates 
listed and I have read them already. In column 1 hereunder 
at Bunbury, Kym Hughes, trading as Kym Hughes Auto 
Clean, failed to record the starting and finishing times of 
work each day of an employee, namely Theresa Ann Brook, 
contrary to clause 15(1) of the award. 

I have heard two witnesses for the prosecution and I have 
heard Mr Hughes himself. The evidence from Theresa Ann 
Brook is comparatively simple. She went along to Kym's 
Auto Clean to get something done to her car some time at 
the beginning of the year and while she was there, there was 
discussion about work she had previously done for another 
firm in relation to car cleaning and it ended up that she was 
called upon to clean cars by Mr Hughes. 

There was a very loose arrangement. She would get 
$40.00 a car. There was no discussion, it seems, on holiday 
pay or sick pay or it seems income tax. She said that she has 
already declared her income tax and that is all sorted out, 
no problem. She said that at one stage she worked for $7.00 
an hour for Hyundai, under again some arrangement 
between Mr Hughes and Bunbury Hyundai. He says that she 
offered him $2.00 of the $7.00 an hour she received there 
but he declined because she was doing the work and 
therefore was entitled to the money. 

He said that for the car cleaning he got $85.00 an hour 
and he gave her $40.00. There was some talk also that 
another girl, Julie, and Miss Brook could clean cars between 

them and the permission of Mr Hughes was asked on that 
and he had no objection. All he wanted was the car cleaned 
and he would pay for it. 

The question arises: was this regular employment, casual 
employment or subcontracting employment or as Mr 
McCorry says "Does it come under the integration test"? 
What is the common object? I don't think one could call this 
full-time employment. It wasn't full-time employment. It 
was either casual employment or it was contract employ- 
ment. 

How does one describe casual employment? What is the 
difference between casual employment and contract em- 
ployment? I get somebody to clean my car at home. I say, 
"Come around and clean my car when you feel like it. You 
can come on Monday, Thesday, Wednesday or any day of 
the week you like -and clean my car and I will pay you 
$40.00 for doing it. Take as long as you like. Take all day 
if you like but have it finished by Sunday morning because 
I am going to church with my wife. You have all week to 
do it". Or if I call you on Saturday, "Finish it tonight 
because I am going out tonight, I am going to visit some 
friends"—is that person an employee? 

If I have half a dozen cars and I say to the person,' 'Look, 
you can come any day of the week you like. I would like 
you to come and clean my cars and if you don't come 
somebody else will come. I will get Hughie or Jimmy or 
Mary or Jenny or somebody else". Is that person an 
employee? Are they working on a casual basis for me, 
bringing nothing there? I am providing the polish, the water, 
the soap, the vacuum cleaner and anything else. All they are 
bringing is their labour. Is that person my employee? 

I have difficulty with that. I have great difficulty with that. 
I wouldn't consider that person my employee if I was paying 
them at $40.00 a car. How does a person become a casual 
employee? Is it that they have set hours? Come when I need 
you on Saturdays or Tuesdays or Wednesdays. I would like 
you to come on Wednesday. Hold yourself available on 
Wednesday or Thursday or on a Thesday" or whatever day 
of the week it is. "I would like you to come at set times. 
If you are not available then I will have to get somebody 
else, but I want you to come. I want you to be there. I will 
pay your income tax. You will be subject to sick pay and 
holiday pay and 1 will arrange for that to be done". 

If there is no discussion about it, if there is no discussion 
about it at all, does that person still become entitled to sick 
pay and leave pay and workers compensation and all the rest. 
Do I pay the income tax? Does that run along with casual 
employment just by simply saying, "Come and do that"? 

It would seem to me there would need to be some kind 
of a job description and with it some kind of arrangement 
as to leave pay, sick pay and the like. That's not discussed. 
It would seem to me that what I am really doing is saying 
to the person, "If you clean my car I will pay you $40.00 
and the person is saying, "I accept that offer. I will clean 
your car and you pay me that $40.00. 

It may be that there are all types of things that fail to be 
considered. It may be that income tax has to be considered. 
It may be that there are breaches of various rules that have 
to be considered. It may be that there are breaches of various 
rules that have to be considered. It may be that there are 
breaches of various rules that have to be considered but they 
wouldn't really trouble me. I would simply say, "Look, 
come and clean my fleet of cars. I have six cars. I would like 
you to come and clean them when you can. If you cannot 
come it doesn't matter, I will get one of your mates," and 
as I have said there is no discussion about anything else. 
"There is the $40.00 a car, do a good job. If you don't then 
you can't come back again." 

That seems to me, with the utmost respect, to be the 
position in this case. Miss Brook was bringing her labour. 
She was only bringing her labour and that's the point that 
worries me to some degree. She is bringing only her labour. 
All the tools are supplied by Mr Hughes. Does that make 
any difference? She is coming, selling her labour. I don't 
think it does. I think she is still contracting. 
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I have difficulty with this and I must admit I have 
difficulty with this-finding the difference between the 
subcontractor and the employee. 1 think the only way I can 
distinguish it is by the job description and the terms and 
conditions of the employment. That is something that I 
consider would have to be discussed. 

A person might be too shy. Sometimes when young 
people—a young woman would go for a job or a young man 
would go for a job, they might say, "Well, I am glad to get 
the job. I won't say too much about it in case he thinks I 
am difficult to handle. I will sort that out later. I will get the 
job first. I will show 1 do it well and 1 will sort that out 
later." It never is sorted out. The person is working on a 
basis they don't really understand. 

It seems to me that if a person is doing a piece of work, 
a particular piece of work, it has begun and it is finished, 
that that is contracting. The offer, the acceptance, the 
consideration, finished—if the job is not up to scratch you 
will do it again or you will do it properly. You are paid for 
it. Thank you very much, go away and come back and do 
the next one. 

I think that is the position here. I don't see anything else. 
There was no talk of sick pay, no talk of holiday pay, no talk 
of work and conditions, no talk of income tax. Miss Brook 
said she was paid cash and she sorted out the taxes. I have, 
as I say—it is not often I run into a problem of this kind but 
I have difficulty with it. 

I don't really see the difference between this as a 
subcontract and any other subcontract that one would enter 
into. I do see the difference between casual employment and 
the subcontract for the reasons I have given, I would need 
some more information to enable me to come down firmly, 
fairly and squarely and say, "No doubt about it, this is 
casual employment". I have doubt with casual employment 
in this case, great doubt. 

I seem to be left without anything to guide me other than 
the fact that Miss Brook was offered contractual employ- 
ment, entered the contractual employment and by that I 
mean entered into subcontractual work—took it, and that 
was the end of it. She was given $40.00 a car. If she spent 
4 hours, 8 hours, 10 hours on it. 

I am not going to award costs, Mr Dunn, I don't think I 
can award costs in this case and rather than cause you and 
Mr McCorry problems by arguing I don't think I should 
award costs. 

K. MOORE, 
Industrial Magistrate. 

IN THE INDUSTRIAL MAGISTRATES 
COURT OF WESTERN AUSTRALIA 

HELD AT PERTH 
No. 207 of 1993. 

Heard: 2 September 1993 
10 November 1993 
23 November 1993 

Delivered: 16 December 1993. 
BEFORE 

MAGISTRATE P G COCKRAM, SM 
Between 

Metal & Engineering Workers Union 
Western Australian Branch, Complainant 

and 
Timcast Pty Ltd, Defendant. 

Mr M. Keogh appeared for the complainant. 
Mr P. Robertson appeared for the defendant. 

Reasons for Decision. 
This matter concerns a complaint that between the 30th day 
of March 1993 and the 16th day of April 1993 at Osborne 
Park the defendant, being a party bound by Award No. 13 

of 1965 has committed a breach thereof in that the defendant 
failed to pay its employee, Anthony Skalecki, redundancy 
pay as prescribed by the Metal Trades (General) Award. 
Eight weeks pay, amounting to $4,183.04 is claimed 
pursuant to clause 32A(3)(a) of the said Award. 

The complainant carries the legal burden of proof. It must 
prove each element of the claim on the balance of 
probabilities. 

If the complainant fails to meet that standard in relation 
to any element then the complaint must be dismissed. 

In the matter of Bater v. Bater (1950) 2 AER 458 at 459, 
Lord Denning stated, in relation to that standard, the 
following: 

"If the evidence is such that the Tribunal can say 
"We think it more probable than not" the burden is 
discharged, but if the probabilities are equal, it is not." 

In furtherance of discharging its legal burden of proof the 
complainant called three witnesses, Mr Skalecki, Mr 
Stafford and Mr Jordi. 

The defendant also called three witnesses being Mr 
Irving, Mr Bennett and Mr Lawtie. 

I was impressed with the manner in which the complain- 
ant's witnesses gave their evidence. 

Mr Irving and Mr Bennett were also reasonable witnesses 
however, I was not as impressed with Mr Lawtie who I 
found to be evasive. 
Respondency 

The first issue is the matter of respondency, that is, 
whether the defendant is bound by Award No. 13 of 1965 
(hereinafter "the Award"). 

Given the contents of clause 3 of the Award, which relate 
to its area and scope, I accept that the Award is of the second 
type referred to in section 37 of the Industrial Relations Act 
and that the common rule principle therefore applies. 

The categories relied on by the complainant in the Second 
Schedule to the Award are "Engineers—General" and 
"Foundries". 

To determine whether the defendant in the matter before 
me is covered by the Award it is necessary to determine the 
limits or the definition of the industries under those two 
headings. That is a question of fact. It is necessary to make 
a finding of fact as to the common object of the business or 
undertaking carried on by the named respondents under the 
two headings referred to by the complainant as at the date 
of the Award and to determine whether the business or 
undertaking of the defendant falls within that common 
object. 

Mr Skalecki gave the following evidence: 
"KEOGH, MR: When you say "around the plant," 

what was the nature of the plant, what was going on 
there?—It consisted of a foundry and a machine shop, 
engineering shop. 

Can you just explain to me what was a foundry?— 
The foundry moulded and cast aluminium, bronze and 
non-ferrous and stainless castings, pipes and the like. 

What happened in the machine shop?—The machine 
shop machined a lot of the products for various 
customers that they manufactured in the foundry." 
(Page 42 of the transcript.) 

I accept the evidence of Mr Skalecki. 
Exhibit C is a certified copy of the defendant's 1992 

Annual Return. 
Exhibit C indicates that the principal activity of the 

defendant is that of trustee and, pursuant to point 7a, the 
principal activities of the trust are "metal foundry". 

I also note that the defendant's documentation (for 
example Exhibits L, N and O) refer to "Foundry and 
Engineering". 

Mr Stafford also gave evidence on the question of 
respondency. He gave evidence of the activities of two of 
the respondents under the heading "Engineers—General" 
being Vickers Hoskins Pty Ltd and Thomas Brothers and 
evidence of the activities of the defendant. 



Until recently Mr Stafford had worked for eighteen years 
as a Foundary Sub-Branch Secretary with the Australian 
Electric Electronic Foundry and Engineering Union. 

Before working for the Australian Electric Electronic 
Foundry and Engineering Union he had worked as a jobbing 
moulder within the foundry industry. 

Mr Stafford was referred to the heading "Engineers— 
General" in the Second Schedule to the Award and then, 
(pages 69 and 70 of the transcript) gave the following 
evidence: 

"Do you recognise any of the companies there?—I 
do. I recognise Vickers Hoskings, Thomas Brothers, 
and Steel 

How do you know of Thomas Brothers?—Prior to 
becoming involved with the union in 1975 I worked for 
Thomas Brothers for 2 years. 

What did Thomas Brothers do?—Thomas Brothers 
were a foundry engineering workshop. 

Could you explain that? To somebody who doesn't 
know what a foundry is or an engineering workshop, 
what is involved there? What does a foundry do?—A 
foundry produces castings. It has a process whereby it 
makes moulds from sand. It melts metal. It pours metal 
into the moulds and forms a casting. The engineering 
side of the workshop treats those castings. If they have 
a machine shop they machine. If the have a mainte- 
nance section they work on—they perform within the 
confines of the general engineering workshops. You 
take a casting and you do what is required to that 
casting to satisfy customers' requirements or specifica- 
tion. 

Are there many moulding or foundry operations 
currently operating in Perth?—They have got about 22. 

Do most of those include a machine shop?—They 
either have a machine shop or they have access to a 
machine shop. 

What about maintenance in that industry?—Foun- 
dries have maintenance as part of the general opera- 
tions. 

What sort of equipment is used in a foundry to do 
the task that you said?—Equipment? Well, they have 
mills for mixing sand; they have furnaces for melting 
metal; they have cranes for carrying; they have 
machines for grinding castings; lathes for machining 
castings. 

When you say "lathes for machining castings", 
would that be in the foundry or in the machine 
shop?—That would be in the machine shop. 

Have you had occasion in your employment to visit 
a company known as Timcast?—I have. 

Could you tell us where that company is located?- 
-It's located at 97 Hector Street, Osbome Park. 

Could you indicate what that company does?—That 
company is a foundry and engineering workshop. 

What has been your capacity or what is the basis of 
your knowledge of the operations of that particular 
company? 

—Timcast has been in operation since 1983-84. 
Prior to that it was a company by the name of P.C. 
Timms. In my duties or capacity as foundry sub-branch 
secretary I used to visit both P.C. Timms and it 
predecessor here, in this case Timcast. I used to 
represent the interests of the employees of that 
company, both foundry and machine shop. 

When did you cease visiting that particular opera- 
tion?—Well, I ceased representing the people in that 
particular workshop last Friday when I finished with 
the union I was working for. I visited that workshop in 
the last week or so prior to leaving the company." 

I accept the evidence of Mr Stafford. 
Mr Irving was cross-examined on the issue of respon- 

dency. 

The following is from page 96 of the transcript:— 
"Mr Irving, you have got some wide experience in 

the management of foundries before you took on the 
job with Timcast, haven't you?—Correct. 

You have in fact, as I understand it—you are 
somewhat of an industry leader in that you represent 
on industry boards associated with the CCI, is that 
correct?—That's correct. 

You have attended over east functions in relation to 
the industry and such, haven't you?—Yes. I do 
represent West Australian industry. 

So you have got a fairly wide knowledge of the 
foundry industry?—Yes." 

Subsequently, during cross-examination, Mr Irving was 
shown Exhibit D, the Award, and then the following 
exchange took place (page 101 of the transcript) in relation 
to the award:— 

"KEOGH, MR: Could you have a look at that 
document, please, Mr Irving? You may not recognise 
its form but you do recognise the document generally?- 
—I recognise the form. I recognise the words in it, yes. 

And that is the award that governs the employment 
of your workers in general and in particular, in relation 
to Mr Skalecki, it covered him during his period of 
engagement, didn't it?—Correct. 

And your company in fact acknowledges its respon- 
dency to that award?—Correct, yes." 

Subsequently, (page 102 of the transcript), Mr Irving gave 
the following evidence:— 

"You have not ever had any dispute that Mr Skalecki 
is covered under the award; that the award applies to 
your company and his employment?—No." 

The evidence of Mr Skalecki and Mr Stafford to which 
I referred indicates that the defendant was undertaking the 
same sort of work as Thomas Brothers. It has the same 
common object as Thomas Brothers as described by Mr 
Stafford. 

In relation to Mr Irving, I accept that his belief that the 
defendant was covered by the Award in relation to Mr 
Skalecki is not proof of respondency. Notwithstanding that, 
however, it is clear that Mr Irving has wide experience 
within the foundry industry and it is not unreasonable to 
infer from his evidence that he is of the view that the 
defendant carried on work similar to that carried on by other 
foundries. As part of the evidence it is appropriate to 
consider that and to take it into account when looking at the 
question of respondency. 

Given the matters I have referred to I accept that the 
defendant is a respondent to the Award. It fits within the 
industry carried on by the named respondents referred to 
under the heading "Engineers—General'' and "Foun- 
dries". 
Redundancy 

The next issue to determine is whether Mr Skalecki falls 
within the provisions of clause 32A of the Award. 

The relevant parts of clause 32A are 32A(l)(a) and 
32A(3)(a). 

Clause 32A(l)(a) reads as follows:— 
'' 32A—Redundancy 
(1) Discussions Before Tbrminations 

(a) Where an employer has made a definite 
decision that the employer no longer wishes 
the job the employee has been doing done by 
anyone and this is not due to the ordinary and 
customary turnover of labour and that deci- 
sion may lead to determination of employ- 
ment, the employer shall hold discussions 
with the employees directly affected and with 
their union or unions." 

Clause 32A(3)(a) reads as follows:— 
"(3) Severance Pay 

(a) In addition to the period of notice prescribed 
in paragraph (a) of subclause (2) in Clause 6 
- Contract of Service, of this award, for 
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ordinary termination and subject to further 
order of the Commission, an employee 
whose employment is terminated for reasons 
set out in paragraph (a) of subclause (1) of 
this clause shall be entitled to the following 
amount of severance pay in respect of a 
continuous period of service. 

Period of Continuance Service Severance 
Pay 

Less than 1 year Nil 
1 year but less than 2 years 4 weeks 
2 years but less than 3 years 6 weeks 
3 years but less than 4 years 7 weeks 
4 years and over 8 weeks 
"Weeks Pay" means the ordinary weekly rate of 
wage for the employee concerned. 

Provided that the severance payments shall 
not exceed the amount which the employee 
would have earned if employment with the 
employer had proceeded to the employee's 
normal retirement date." 

Mr Keogh and Mr Robinson referred me to a number of 
authorities on the question of redundancy. 

In the matter of Anthony Hayes Douglas-Brown v. Keith 
Ivan Isles & Others, unreported decision of the Full Court 
of the Supreme Court of Western Australia delivered on 2nd 
September 1992, Coy No. 109 of 1991, Pidgeon J. at page 
9 of his Reasons for Judgment stated the following:— 

' 'The question whether the termination comes within 
the redundancy provisions must be determined on the 
facts of the particular case. The first requirement to 
invoke the redundancy provisions is that the employer 
must make a definite decision that it no longer wishes 
the job to be done by anyone. The second requirement 
is that that decision "may lead to termination of 
employment". It is not at this stage a decision to 
actually terminate employment. It is a decision that 
there is a wish for the job no longer to be done by 
anyone. If this stage is reached, discussions are 
required with the employee concerned and with the 
union. If, however, termination in fact follows, sever- 
ance pay must be paid." 

At page 10 of his Reasons for Judgment his Honour 
further stated:— 

"The third requirement is that the decision is not due 
to the ordinary and customary turnover of labour." 

In the same matter Rowland J., at pages 10 and 11 of his 
Reasons for Judgment, quoted from the judgments of Bray 
C.J., and Bright J., in the matter of The Queen v. The 
Industrial Commission of South Australia; Ex parte Ade- 
laide Milk Supply Co-Operative Limited (1977) 16 SASR 
6, at pages 8 and 26 as follows:— 

"Bray C.J. said at 8: 
"...I agree with Bright J that the concept of 

redundancy in the context we are discussing seems to 
be simply this, that a job becomes redundant when the 
employer no longer desires to have it performed by 
anyone. A dismissal for redundancy seems to be a 
dismissal, not on account of any personal act or default 
of the employee dismissed or any consideration 
peculiar to him, but because the employer no longer 
wishes the job the employee has been doing to be done 
by anyone." 

Bright J said at 26: 
"The word 'redundant' does not occur in the Act. In 

its industrial sense it is not defined in the Oxford 
Dictionary. The application which I have already set 
out attempts a definition for the purpose of the 
proposed award. A consideration of the cases leads me 
to think that the question of the redundancy of an 
employee is linked to the question of the continued 
utility of the job which he is performing. In other words 
it does not relate to the personal competence of the 
employee in the job which he is performing. If I am 
right in this, then in its widest form the concept of 
redundancy connotes that an employee becomes redun- 

dant whenever (and for whatever reason) his employer 
no longer desires to have performed the job which that 
employee was doing. A wide variety of instances are 
contained in the definition clause in the application but 
they all seem to fit into this connotation, even the 
reference to retrenchment of employees for any reason 
whatsoever." " 

In the matter of Short v. F.W. Hercus Pty Ltd a decision 
of the Federal Court of Australia, South Australia District 
Registry Industrial Division, SI3 of 1992, the Court was 
considering a redundancy clause in the same terms as clause 
32A. 

In that matter Burchett J. stated the following at pages 3 
and 4 of his Reasons for Judgment:— 

"In my respectful opinion, the better view of the 
clause is to see it as objectively, and not subjectively, 
framed. It is concerned with the fact of a change 
brought about by the making of a decision in 
circumstances unrelated to the ordinary and customary 
turnover of labour. The wide spectrum of technological 
and economic reasons for the decision is restricted only 
by the exclusion referring to the ordinary and custom- 
ary turnover of labour. That an economic downturn is 
not excluded is, of course, consistent with the express 
right of the employer to apply to the Commission for 
a variation of severance pay on the ground of incapacity 
to pay. The contrary argument rests entirely on the 
word "wishes". But the clause is not made conditional 
upon the employer wishing to retrench an employee. 
The clause simply postulates the cessation of the 
employer's wish to have the particular job done by 
anyone. That may be because some delightful alterna- 
tive has enticed the employer; because the job has just 
come to an end; because of the employer's insolvency; 
or for any one of a number of other reasons. The clause 
does not say that the employer must be happy about his 
decision; only that he must have made it." 

The Evidence 
Mr Skalecki's employment was terminated by the 

defendant with effect from 1st April 1993. At the time of 
his termination he was paid as a leading hand and worked 
with an electrician, John Davis, in maintenance. 

Mr Skalecki was advised of his termination by the 
defendant's letter dated 1st April 1993 (Exhibit H) which 
he received on 2nd April 1993. 

Exhibit H contains no reason for the termination of Mr 
Skalecki's employment and, at the time of his termination, 
he was not otherwise advised of any reason for his 
termination. 

Exhibit M is an Employment Separation Certificate. It is 
not in dispute that Exhibit M was issued by the defendant 
for the purposes of the Department of Social Security in 
relation to Mr Skalecki's termination on 1st April 1993. 

Exhibit M indicates that the reason for Mr Skalecki's 
termination was "shortage of work". 

During cross-examination (page 137 of the transcript) Mr 
Lawtie said that Mr Skalecki was not dismissed because of 
a shortage of work. 

It is clear from the evidence that from about the time Mr 
Irving was appointed General Manager of the defendant, the 
role of the maintenance section was reduced. 

Less preventative maintenance was carried out. When 
machinery broke down it was either repaired by the 
employee(s) working on the machinery, a reduced mainte- 
nance crew or sub-contracted to an outside identity for 
repair. 

Pursuant to the evidence of Mr Jordi, which I accept, the 
maintenance crew now consists of "one electrician and an 
apprentice assists him when he hasn't got work in the 
machine shop, and no-one is available" (page 84 of the 
transcript). 

Mr Jordi gave the following evidence during cross- 
examination:— 

"Are you familiar with the work that Mr Skalecki 
was required to do in maintenance?—Yes, I am. 
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Does the work he was doing still need to be done at 
Timcast?—Well, there's a matter of different opinion 
whoever you talk to, 1 guess. 

In your opinion does the work he was doing still need 
to be done?—In my opinion I believe so, yes. 

Is that work still being done?—A lot of it isn't, no. 
You just said before the work that he was doing still 

needs to be done but you're saying it is not being done. 
Is that what I'm, —?—The preventative maintenance 
is not really being achieved, no. 

So you're saying that the work that Mr Skalecki was 
doing is not being done any more. Is that what you're 
saying?—Yes. 

All right?—Not all the work but a lot of the work 
is not being done." (Pages 86 and 87 of the transcript.) 

During cross-examination Mr Irving made the following 
comments:— 

(1) ' 'Yes, and in fact it brought it on just a bit quickly 
because really his job was no longer required to 
be fulfilled, that position?—As a full person, 
that's correct." (Page 102 of the transcript.) 

(2) "Mr Skalecki became a statistic, and I don't mean 
that in a heartless sense, but in that sense and you 
performing those tasks, he became out of a 
job?—Eventually, yes. 

That was the reason why he was dismissed?— 
Yes, it was." (Page 104 of the transcript.) 

(3) "So that didn't influence your decision. It was just 
the fact that his position - he was not fulfilling a 
useful position and basically it was time to ? 
—Ultimately there would have to be a decision 
made, yes," (Page 105 of the transcript.) 

The subject referred to in the last quote which 
did not influence Mr Irving's decision is the 
period Mr Skalecki had off work as a result of ill 
health. 

(4) "Before you terminated Mr Skalecki, the decision 
was made a bit pre-emptively, just a bit, in the 
sense that it was triggered by his absence, to a 
degree. Isn't that correct? It was going to happen 
anyway, wasn't it?—Yes." (Page 106 of the 
transcript.) 

During cross-examination Mr Bennett gave the following 
evidence:— 

So a leading hand's position in terms of organising 
a crew and the work involved in organising six people, 
giving them their tasks and stuff like that, there is no 
longer such a position there, is there?—No. 

That's the position that when you first came to the 
place Mr Skalecki occupied, wasn't it?—Yes. 

And he was paid under the award, wasn't he, as a 
leading hand fitter?—Yes. 

And you have got no-one in that position now?—No. 
Were you involved when Mr Skalecki was dismissed 

eventually?—Was I involved. 
Yes?—Yes. 
What happened was that a medical certificate came 

in, you knew that his job was finished any rate, it was 
going to be finished up in a couple of weeks at any rate 
and you thought the proper time to terminate it then 
would be at that occasion?—Yes. 

So his position was made redundant and his time was 
going to come up at any rate so it was time to let him 
go?—It seemed appropriate, yes. We were overstaffed 
still at that time. 

And there was no position for Mr Skalecki. He 
couldn't be transferred. The job he was doing was no 
longer being done?—Yes." (Pages 117 and 118 of the 
transcript.) 

During cross-examination Mr Lawtie gave the following 
evidence:— 

"KEOGH, MR: You say the work that Mr Skalecki 
was doing is still being done. Is that correct?—Yes. 

You don't know exactly what Mr Skalecki did, do 
you? Exactly what he did as his function?—Yes, I do. 

You do. He was a leading hand, he was paid as a 
leading hand. The classification of leading hand says: 

Placed in charge of not less than three and not 
more than 10 other workers. 

At the time of his dismissal he was paid as a leading 
hand, wasn't he?—Yes. 

Who's in charge of three other workers now in the 
maintenance section?—Who is in charge of three other 
men? 

Yes—in the maintenance section?—Depends on 
circumstances. If there's a heavy workload  

Do you have a leading hand in the maintenance 
section now?—We do not have a leading hand in the 
maintenance section." (Pages 127 and 128 of the 
transcript.) 

Subsequently in cross-examination Mr Lawtie stated 
"No, we don't need a leading hand in maintenance." (Page 
129 of the transcript.) 

Clearly Mr Skalecki's position of leading hand in 
maintenance was not carried on after his termination. 

As stated by Mr Jordi, not all the work done by Mr 
Skalecki was done once he left. 

Mr Irving's evidence also indicates that the work done by 
Mr Skalecki was not carried on after he left in the same way 
as it had been done by Mr Skalecki. It was no longer a "full 
person" job. Mr Skalecki "became out of a job." 

Mr Bennett specifically stated that the job Mr Skalecki 
was doing was no longer being done. 

Pursuant to Mr Lawtie, there is no longer a leading hand 
in the maintenance section. The leading hand position left 
by Mr Skalecki was not filled after he left. 

Given the matters I have referred to I find it more probable 
than not that the defendant made a definite decision that it 
no longer wished the job done by Mr Skalecki to be done 
by anyone. 

The next question is whether that definite decision by the 
defendant was due to the ordinary and customary turnover 
of labour. 

In my view, the answer to that question is "No". 
The evidence before the Court clearly indicates that Mr 

Irving was making major changes to the defendant in all 
areas of its operation. 

During cross-examination he readily agreed that the 
maintenance department was bloated and that over time he 
brought down the number of employees in the maintenance 
department. He also conceded that the maintenance depart- 
ment had been reorganised and that the nature of the 
operation of the company in respect to its maintenance was 
changed. 

Such initiatives by Mr Irving do not amount to "the 
ordinary and customary turnover of labour." They equal 
direct action taken by Mr Irving to change the work practices 
of the defendant, including the nature of the maintenance 
department and to do away with the position held by Mr 
Skalecki. 

Mr Skalecki therefore falls within the provisions of clause 
32A(1) of the Award. What, therefore, is Mr Skalecki 
entitled to be paid by way of severance pay? 

The undisputed evidence of Mr Skalecki is that as at 1st 
April 1993 his hourly rate was $13.76 per hour. 

Pursuant to clause 13 of the Award and the payslips which 
constitute Exhibit J, Mr Skalecki's ordinary hours of work 
were 38 hours per week. 

Pursuant to Exhibit L Mr Skalecki was a permanent 
employee from the 18th May 1988 to 2nd April 1993 which 
is a period in excess of four years. 

Pursuant to clause 32A(3)(a) Mr Skalecki is therefore 
entitled to eight weeks severance pay at a weekly rate of 
$522.88 ($13.76 x 38hrs) which calculates to $4,183.04. 



Conclusion: 
The complainant has discharged its legal burden of proof 

to the appropriate standard and Mr Skalecki is entitled to 
severance pay in the sum of $4,183.04. 

P.O. COCKRAM. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s. 83 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

St John Ambulance Australia, WA Ambulance Service Inc. 
Complaint No. 173 of 1993. 

Heard: 18 August 1993. 
Delivered: 18 August 1993. 

INDUSTRIAL MAGISTRATE R. H. BROMFIELD ESQ. 
S.M. 

Mr D. J. Kelly appeared for the Complainant. 
Mr P. G. Brunner appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: This Complaint was made by the Federated 
Miscellaneous Workers Union of Australia WA Branch on 
25 June 1993 It alleges that on or between 21 October 1992 
and 17 November 1992 at Belmont, the defendant, St John 
Ambulance Australia WA Ambulance Service Inc. being a 
party bound by Award No 50 of 1968 has committed a 
breach thereof in that it denied compassionate leave to Mr 
M Van Luyn on 22, 3, 24 and 25 October 1992. The 
complaint refers to Clause 25 (1) of the Ambulance Service 
Employees Award 1969. 

Contained within that Award at Clause 3 is reference to 
the Scope of the Award and it provides— 

"That this award shall apply to officers in the 
callings mentioned herein who are employed on a 
casual or permanent basis for the purpose of operating 
ambulance services. Provided that it shall not apply to 
any volunteer." 

By agreement the Court has received into evidence a 
portion of the transcript of proceedings in respect to an 
earlier complaint and that transcript includes the evidence 
given by Martin Bernard Van Luyn and Dr Farrell. Mr Colin 
Charles Weeks, who is a Director of personnel and industrial 
relations with the respondent, has also given brief evidence. 
I find from examining the award and the evidence presented 
that the award does extend to and bind the respondent, the 
evidence being that the respondent provides ambulance 
services. 

The issue in question is in relatively simplistic terms as 
to whether Mr Van Luyn whose wife gave birth prematurely 
to a child, an induced birth, in mid-October 1992. 
Subsequent to that birth she suffered complications in the 
form of piles or haemorrhoids necessitating subsequently on 
20 October 1992 for her to undergo an operation which was 
described as an emergency haemorrhoidectomy and it was 
not presented in evidence in the form before me as to 
whether that operation was carried out under general or local 
anaesthetic. 

A witness who gave evidence, Dr Oxer, stated in his 
evidence that the consequences of this operation can be 
extremely painful and he indicated that it can be carried out 
under either local or general anaesthetic. There was no 
evidence as to the procedure adopted on 20 October. It 
seems that Mr Van Luyn's wife had remained in hospital 
subsequent to giving birth and then subsequent to the 
operation continued to be under the care of Dr Farrell where 
she was subsequently discharged on 27 October The 
evidence further indicates that subsequent to the operation 
that the form of treatment included the administration of 

analgesics by injection, the substance being used being 
pethidine and a further substance the description of which 
currently escapes my recall. 

Apparently the pethidine was proving ineffective to 
provide analgesic relief from the pain associated with the 
operation. It is clear and it is unchallenged, there being no 
evidence to the contrary to suggest that the operative 
procedure carried out was an emergency procedure. Conser- 
vative treatment over the period of time from the date of 
birth until the operation had proved unsuccessful, and indeed 
it appears clear from the evidence that the relative of Mr Van 
Luyn, his wife's illness warranted, indeed it demanded 
hospitalisation up until 27 October as a consequence of the 
need to administer the analgesics by injection, that 
continuing, it seems, up until 26 October. 

The complaints alleging the breach of the award relates 
to the provisions of Clause 25 of the award which provides 
as follows: 

"(1) An officer shall on notice be entitled: 
(a) on the death or serious illness within Austra- 

lia of a wife, ... etc. 
(b) on the death outside Australia. 

to leave without deduction of pay for a period not 
exceeding the number of hours worked by the 
officer in four ordinary days' worked. 

(2) Proof of such death or serious illness shall be 
furnished by the officer to the satisfaction of the 
employer In the case of serious illness, the officer 
must establish that the relative or others normally 
dependent on the relative, require the care and 
attention of the officer during the period of the 
entitlement. 

(3) Provided that this clause shall have no effect while 
the period of entitlement of leave under it 
coincides with any other period of entitlement to 
leave 

(4) For the purpose of this clause the words "wife" 
and "husband" shall include a person who lives 
with the officer as a defacto wife or husband." 

There are really two issues that must be—or three indeed, 
that must be established before an officer is entitled to 
compassionate leave. 

First the officer must give notice. Further, as the claim in 
this instance is a claim of serious illness, proof of that 
serious illness shall be furnished by the officer to the 
satisfaction of the employer, and the further requirement is 
that the officer must establish that the relative or others 
normally dependent on the relative will require the care and 
attention of the officer during the period of the entitlement. 

I have heard the evidence as to the historical basis upon 
which claims for compassionate leave have been determined 
and I have referred specifically to Exhibit G2 which is a 
letter addressed to Mr Van Luyn dated 9 October, 1992 
under the hand of Mr Weeks on St John Ambulance 
Australia WA Ambulance Service Inc. letterhead and that 
letter reads: 

"Dear Martin, Clarification of award provisions 
Clause 25 compassionate leave I refer to your memo 
undated ..." 

and that is exhibit G1— 
"and the superintendent metropolitan region 

responds as follows: (1) the granting of compas- 
sionate leave for serious illness .. . situations of 
hardship relating to each request for compassion- 
ate leave." 

then paragraph 2— 
"Our response to (1) above applies, if a 

pregnancy becomes acute or serious because of 
any medical condition .... and consideration given 
to some other form of leave." 

There is no evidence before me that the state of mind of 
Mr Van Luyn was anxious as a consequence of his wife's 
hospitalisation. It is clear that he had to make some 
arrangements for the care of the two children aged 4 and 2 
years who ordinarily would have been cared for by his 
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relative, that is, his wife had she not been in hospital This 
is not a claim in which the confinement for the premature 
birth of Mr Van Luyn and his wife's third child is concerned 
but it arises as a consequence of complications arising from 
the premature delivery necessitating, as I have already 
mentioned, an emergency haemorrhoidectomy performed in 
hospital on 20 October 1992 

The evidence suggesting that the basis upon which 
compassionate leave and the provisions contained within the 
award were inserted was for the purpose of life-threatening 
illnesses is not, in my view, tenable in light of the provisions 
of subclause 25(2). Specifically that refers to a provision 
making the necessity not only that there be a serious illness, 
as is claimed in this instance, but also that the officer must 
establish that the relative in question or alternatively others 
normally dependent on that relative require the care and 
attention of the officer during the period of the entitlement. 

That certainly allows it open to interpret that it may be 
that the relative in question is the sole party giving the care 
and attention, but in those particular circumstances the 
officer would still have to establish that it was indeed a 
serious illness. In this instance, the illness, as I have already 
said, warranted and indeed demanded hospitalisation. It 
necessitated the performance of an operation either under 
local or general anaesthetic—the absence of evidence on 
that issue precludes me from determining which procedure 
was adopted on 20 October—and subsequently necessitated 
the administration of analgesics by injection and that 
procedure continued until 26 October 

The circumstances of Mr Van Luyn's wife at the time 
were, in my view, clearly a serious illness necessitating 
hospitalisation and the employer ought to have been 
satisfied that it was such an illness based on the material 
presented to it. The further matter that requires establish- 
ment is that the children in question were normally 
dependent on the wife for their care and that they in the 
circumstances required the care and attention of Mr Van 
Luyn. There is evidence that the children had been sick 
necessitating attendance, medical attendance, on I think it 
was 19 October, that of course being a period during which 
the provisions of Clause 25 would not operate. 

The evidence, whilst ambiguous as to the duration of the 
children's respiratory infections, is that the party, Mr Van 
Luyn, the officer in question, did require to provide care and 
attention to those children. There is reference in the evidence 
that alternative forms of care would not be provided. There 
is no evidence before me as to whether during the periods 
there would have been day or night shift work but it is my 
view that the complainant has established that there was a 
breach of the award in that the condition of Mrs Van Luyn 
did constitute a serious illness and further that it has been 
established that others normally dependent on her for their 
care required the care and attention of Mr Van Luyn during 
the period of the entitlement. 

In the circumstances, given that the party involved has 
suffered no financial loss and that there is nothing to indicate 
on the evidence presented that there was anything other than 
a historical interpretation, which, for reasons I have already 
expressed I found is unjustified I consider in the circum- 
stances that a caution is an appropriate disposition of this 
complaint and the party is cautioned accordingly. There will 
be an Order for the payment of costs of $49.30, in default 
execution. 

R. H. BROMFIELD ESQ. S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979 

s.83 
Australian Municipal, Transport, Energy, Water, Ports, 

Community and Information Services Union 
and 

Town of Narrogin. 
(Complaint No. 187 of 1993). 

Heard: 15 December 1993. 
Delivered: 16 December 1993. 
INDUSTRIAL MAGISTRATE 

P.O. COCKRAM S.M. 
Mr M. Williams appeared for the Complainant. 
Mr M. Fitzgerald appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: Pursuant to Complaint No. 187 of 1993, the 
complainant alleges that on 4 November 1992 the defendant, 
being a party bound by the Local Government Officers 
(WA) Award of 1988 failed to pay John Ayton, Law 
Enforcement Officer, correctly according to clause 20 of the 
said award. The complainant carries the legal burden of 
proof. It must prove all elements of its claim to the civil 
standard being proof on the balance of probabilities. Should 
the complainant fail to discharge its legal burden of proof 
then the complaint must be dismissed. 

In furtherance of discharging its legal burden of proof the 
complainant called two witnesses, being Mr Douglas and Mr 
Ayton. The defendant did not call evidence. Mr Douglas and 
Mr Ayton were good witnesses and I accept their evidence 
unless I specifically indicate to the contrary. 

The first issue to be decided is whether the defendant is 
a respondent to the award which is exhibit A in these 
proceedings. Clause 4 of the award reads as follows: 

"This award shall be binding on the local authorities 
named in the first schedule in respect of all their 
employees whether members of The Municipal Offi- 
cers' Association of Australia, or the Association of 
Professional Engineers, Australia, or not, whose sala- 
ries and conditions of employment are determined by 
this award, and on the Municipal Officers' Association 
of Australia and the Association of Professional 
Engineers, Australia and their members." 

The respondent, being the town of Narrogin, is listed in 
the first schedule to the award. The respondent therefore in 
my view is bound by the award. 

The next issue is to determine the nature of the 
relationship, if any, between Mr Ayton and the defendant. 
It is alleged by the complainant that the relationship is that 
of a contract of service or employment. The position of Mr 
Ayton in my view, vis-a-vis the defendant, is complicated 
by the existence of the business name Narrogin Commercial 
Cleaning. Pursuant to exhibit F, Narrogin Commercial 
Cleaning was a business name operated by Mr Ayton and 
his wife, Catherine Jennifer Ayton, from 1 June 1992 to 19 
February 1993 when the name was deregistered. Exhibit C1 
is a document relied upon by the complainant which is an 
invoice issued by Narrogin Commercial Cleaning on 4 
November 1992 to the defendant for matters relating to 
dogs. 

Exhibit C2 and the evidence of Mr Douglas suggest that 
any payments made were made to Narrogin Commercial 
Cleaners and not to Mr Ayton. On their face, exhibits C1 
and C2 indicate that any agreement or contract was between 
the defendant and Narrogin Commercial Cleaners which 
was a business conducted by Mr and Mrs Ayton and not 
solely by Mr Ayton. 

The evidence suggests that Mr Ayton, having been duly 
appointed in August 1985, carried out the work necessary 
to allow the partnership known as Narrogin Commercial 
Cleaners to invoice the defendant. That scenario raises an 
inference that there was no direct employment of Mr Ayton 
by the defendant and therefore no contract of service or 
employment between Mr Ayton and the defendant. That 
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proposition is also supported by evidence given by Mr 
Douglas, including the fact that the defendant, as I found it 
to be the case, had no direct control over how Mr Ayton 
conducted himself in relation to his hours of work and where 
he worked. The defendant provided no office space or 
accommodation for Mr Ayton. Mr Ayton provided his own 
motor vehicle. 

Such evidence supports the existence of a contract for 
service rather than a contract of service. Mr Ayton also gave 
evidence which supports the existence of a contract for 
service rather than a contract of service or employment, 
including the fact that he considered himself to be a self 
employed contractor, further that he used his own motor 
vehicle, he controlled his hours of work and considered he 
had a free rein to do the job as he saw fit, that he and his 
wife as the partnership attended to matters of income tax and 
provisional tax was paid. Exhibit C2 indicates that no tax 
was deducted by the defendant. There has been no evidence 
to suggest otherwise. 

Furthermore, he considered that he did not report to 
anyone for the defendant and only contacted Mr Douglas for 
serious matters. He was not paid sick leave or holiday pay 
and was not allocated a period of annual leave and he stated 
that these matters were built into the rate which was charged 
and, finally, there was no record of the hours he worked kept 
by himself or by the defendant. 

I accept that there is evidence such as the provision of a 
rifle and ammunition and the provision of the pounds by the 
defendant as well as the issuing of infringement notices by 
Mr Ayton on behalf of the defendant which support the 
existence of a contract of service or employment between 
Mr Ayton and the defendant. However, given the other 
matters I have referred to, I believe it is more probable than 
not that if there was a contract between Mr Ayton and the 
defendant it was a contract for services and not a contract 
of service or employment. 

At the end of the day, whether looking at the matter from 
the point of view of the partnership known as Narrogin 
Commercial Cleaning or Mr Ayton alone, 1 am not 
convinced on the balance of probabilities that there existed 
between Mr Ayton and the defendant a contract of service 
or employment. 

The complainant has therefore failed to discharge its legal 
burden of proof and the complaint should therefore be 
dismissed and a finding of not guilty entered. Given those 
reasons, I do therefore dismiss the complaint and enter a 
finding of not guilty. 

P.G. COCKRAM S.M., 
Industrial Magistrate. 

the 6.5 hours of work, nor was that Clause complied with 
on dates listed in the schedule hereto contrary to Clause 8(3). 
The schedule lists dates from 13 December 1992 through to 
7 June 1993. 

The first issue I wish to deal with is the question of 
respondency, that is whether the defendant is bound by 
Award No. 14 of 1972. Given the contents of Clause 4 of 
the Award, which relates to its scope, I accept that this 
Award is of the second type referred to in section 37 of the 
Industrial Relations Act. That being the case, in terms of the 
matters raised by Burt CJ, as he then was, in the Terry 
Glover case, the industry to which the award relates cannot 
be made known without definition of the industries carried 
on by the respondents to the award at the date of the award, 
and that is a question of fact. 

In my view, it is not simply a question of saying that as 
a motor vehicle is machinery and because it is being hired 
out it must fall within the award. The matters raised by Burt 
CJ in the Terry Glover case make it clear that to decide 
whether the defendant in the matter before me is covered by 
the award it is necessary to determine the limits or the 
definition of the industries carried on by the named 
respondents to the award and that, as I have indicated, is a 
question of fact. 

It is therefore necessary to make a finding as to the 
industry carried on by the named respondents as at the date 
of the award. The category or group relied on by the 
complainant in schedule A to the Award is the one headed 
Machinery Hire Service and/or Contractors. The named 
respondents under that heading are O'Connor Crane Service 
and Whippet Products. No evidence has been called in 
relation to the activities of either of the two named 
respondents. There is therefore no evidence on which I can 
base a finding of fact as to the industry carried on by those 
two named respondents. 

That being the case there is no evidence upon which I can 
make any finding as to the limits of the industry constituted 
under the heading Machinery Hire Service and/or Contrac- 
tors. That being the case I am not in a position to determine 
whether the defendant in the matter before me falls within 
Award No. 14 of 1972. 

It is for the complainant to persuade me, on the balance 
of probabilities, that the defendant in this matter is covered 
by Award No. 14 of 1972. Given the matters I have referred 
to, the complainant has failed to satisfy the legal burden of 
proof. The complaint therefore should be dismissed. Given 
that finding it is not necessary for me to decide whether the 
nature of the complainant's duties were clerical. I dismiss 
the complaint. 

P.G. COCKRAM, 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 
Industrial Relations Act 1979 

S.83 
Tracey Pickering 

and 
Philip Francis Hadden t/a Hadden Motors Ace Rentacar. 

(Complaint No. 219 of 1993.) 
Heard: 13 October 1993 

Delivered: 14 October 1993 
INDUSTRIAL MAGISTRATE 
P.G. COCKRAM ESQ. S.M. 

Mr R.W. Clohessy appeared for the Complainant 
Mr P.F. Hadden appeared for the Defendant 

Reasons for Decision. 
HIS WORSHIP: In this matter the complainant Tracey 
Pickering has issued a complaint against Philip Francis 
Hadden, trading as Hadden Motors Ace Rentacar, that being 
a party bound by Award No. 14 of 1972 has committed a 
breach thereof in that for work performed on Sunday 13 
December 1992 the respondent failed to comply with Clause 
8(3) overtime, in that no double time payment was paid for 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 
Industrial Relations Act 1979. 

s.83. 
Henk Van Zwol 

and 
Innes Transport Pty Ltd. 

Complaint No. 209-211 of 1993. 
Heard: 3 November 1993. 

Delivered: 3 November 1993. 
INDUSTRIAL MAGISTRATE 

K. MOORE ESQ. S.M. 
Mr T.C. Crossley appeared for the Complainant. 

Mr P.G. Brunner appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: I have been asked to rule on this matter as 
a preliminary point relating to the respondency of the 
defendant, of the employer, and I have had various 
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authorities quoted to me, not only the award itself relating 
to meat workers, but I have also had quoted to me the union 
constitution and rules of it by Mr Brunner: 

The handling and despatching of stock at saleyards 
attached to abattoirs or.... butchering and meat industry 
and all labouring work in connection with the forego- 
ing. 

As I said earlier in response to Mr Brunner, the fact that a 
person works in a place where there's some kind of an 
industry carried on doesn't automatically make him part of 
that industry and that is set out in Hickman's case. A person 
can work as an electrician in a meatworks; it does not make 
him anything to do with meatworks. So far as his job is 
concerned, he is an electrician. The same would be said of 
a plumber A plumber could work in a particular occupation; 
he would still be a plumber. It wouldn't make him part of 
that particular award. 

What is the position with someone who drives a truck for 
a living, a truck driver? He is employed by a firm, the 
Director and Managing Director of which say, "Well, ours 
was a general trucking firm. We would have trucked 
anything. We are really saying that we will truck anything 
that there is a buck in", to put it in the vernacular. "We 
would be involved in transporting fabricated steel, tanker 
work for a dairy, yeast for a brewery or from a brewery, 
concrete pipes, the concrete pipeworks to Esperance, 
containers from an international airport and return, chiller 
goods, light poles from the SEC depot, concrete slabs." All 
of these appear to have been within the scope of the 
employment or the work carried out or contracted for or 
canvassed by the employer in this case. 

Does that make the employer a general trucker or a 
general dealer in goods of any kind? Does the fact that a 
large percentage of the work relates to meat? If Mr Innes, 
the first witness, says, "Well, I employed as many as 25 
drivers and sometimes it went down to 15," were they all 
carting meat? Well, no, it seems that they were carting 
different things. One of the witnesses for the complainant 
said he went as far as Adelaide with different types of 
general freight; he went to the north-west with general 
freight. 

The complainant says that he was mainly engaged carting 
meat, although for 9 months of the year three times a 
week-he went to Cervantes and carted crayfish, three times 
a week. That might or might not be a marine reptile. 1 would 
think it would be a marine reptile, but of course I don't know 
and it has not been shown to me to be the position. 1 would 
take it that it would be a marine reptile. 

This is fact: that particular drivers in a particular firm are 
told to drive in a particular are. One driver might be 
particularly good at a specific job. He might be told, "Well, 
you go and do this You know what to do, go and do it." 
Would that make him part of the meat industry? It seems 
to me the fact that one of the drivers who came before me 
and gave evidence on behalf of the complainant, who said 
he was told to join the union, the Transport Workers Union, 
and did join that union, was saying, "Well, I did not really 
believe I was a meatworker. I believed that I was a transport 
worker and I joined that union." 

If he had felt strongly about it, I don't think that witness 
would have joined another union. He would have said, "No, 
I am a meatworker and, as a meatworker, I am staying with 
the meatworkers' industry." Mr Van Zwol does not say 
what it was He says he was told several times that he was 
a Meatworkers Union man, that it was to do with the 
Meatworkers Award and he said that he was told that by Mr 
Innes. Mr Innes senior says he never told him that; he never 
said to any of his workers anything about any award. 

Now, somebody is not telling the truth and which one it 
is, of course, is anybody's guess and I do not and cannot 
make decisions on what goes on in people's minds. I am left 
with the evidence before me. The evidence is this: that the 
defendant and his witness both say "general freight". 
Perhaps carting meat was a large part of it. The complainant 
and his witnesses say "carting meat"; one of them say, 
"Well, general freight, but a lot of meat-carting." 

I do not think that that makes this defendant employer part 
of the meatworkers industry and I say that to some degree 
having regard to the union's constitution—that is the 
Meatworkers Union constitution—particularly rule 2: 

The receiving, storing and despatching of any products 
for refrigeration or cold storage at abattoirs or 
meatworks, the handling of the products of the 
butchering and meat industry and all labouring in 
connection with the foregoing— 

That does not seem to me as if what is being said here 
is that the defendant employer is being put into a category 
where he is doing nothing else. The reverse seems to be the 
position and I must find for the defendant in that regard. 

K. MOORE, 
Industrial Magistrate. 

SECTION 23— 

Miscellaneous matters— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wallace Emery and Associates Pty Ltd 

and 
Warren Edward Minshull. 

No. 21 of 1994. 
COMMISSIONER G.L. FIELDING. 

28 January 1994. 
Order. 

HAVING heard Mr B.L. Tee (of Counsel) on behalf of the 
Applicant and there being no appearance on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Applicant have leave to withdraw the 
application and that the application be and is hereby 
withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jean Emmerton 

and 
Kone Cranes W.A. Pty Ltd 

No. 1348 of 1993. 
COMMISSIONER J.A. NEGUS. 

27 January 1994. 
Reasons for Decision. 

By this application, Mrs J. Emmerton claims that she was 
unfairly dismissed from her employment by the Respondent 
company and seeks an order for re-employment without loss 
of benefits with effect from 10 September 1993. 
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The facts of the matter are not in dispute but the parties 
are diametrically opposed in their views of the reasoning and 
motivation which underpinned the Respondent's decision to 
terminate the Applicant's contract of employment. To some 
extent this arose from a communication problem which 
arises throughout humankind whenever we are faced with 
the task of discussing topics which are potentially distress- 
ful. 

The Respondent's decision maker was Mr Mark 
Mansergh, the Managing Director of KONE CRANES 
AUSTRALIA PTY LTD which is the current correct title 
of the employer following a succession of corporate 
restructures. He and Mr David Emmerton were workmates 
and friends at an enterprise called Westcrane in the early 
1980's. Mr Mansergh moved to Sydney to become Financial 
Controller of the Respondent and in October 1991 he 
achieved his present senior, executive appointment. 

When Kone decided to set up in business in Western 
Australia in 1988, Mr Mansergh offered Mr Emmerton the 
position of State Manager and sole employee. He was given 
a higher salary than he enjoyed as Service Manager of 
Westcrane and a 10% share holding in the new company 
which was set up—Krone Cranes W.A. Pty Ltd. The 
purpose of the company was to provide service and repairs 
to overhead cranes. Mr Emmerton commenced operations 
from his home and as the business grew it soon became 
apparent that some clerical/secretarial back up was needed. 
Mr Mansergh approved the Manager's proposal that he 
should employ his wife. Mrs Emmerton gave up her position 
in the office of another crane company to assist her husband. 
Her wage was agreed at $20 per week above the relevant 
award rate and she commenced in April 1988 as secretary/ 
receptionist although at first she worked from home. As the 
enterprise became established and grew, the need for 
premises arose and they soon moved to Cannington and later 
still they moved again to Welshpool. The business prospered 
to the extent that in 1991, turnover was $1.6 million and the 
workforce grew to a total of 12 persons. 

In December 1992, the parent company re-organised its 
corporate structure in Australia. They formed Kone Hold- 
ings (Australia) Ltd. and repurchased the minority interests 
in the Victorian and Western Australian subsidiaries. Mr 
Emmerton was given a payment of $25 000 for his 10% 
shareholding and an opportunity to earn incentive bonuses 
on branch performance up to a maximum of 20% of his 
annual salary. 

Early in 1993 it became apparent from monthly statistics 
that the W.A. branch was not operating profitably. Mr 
Mansergh initiated a series of discussions with Mr Emmer- 
ton in the hope that the State Manager would identify the 
source of the problem and produce a satisfactory solution. 
In his evidence the Managing Director was adamant that he 
had no desire to impose his authority upon or interfere in 
the managerial independence of the State Manager. He 
expected Mr Emmerton to find the proper answer to the 
dilemma. 

The problem, as Mr Mansergh saw it, was that the W.A. 
Branch was top heavy with administrative staff. The income 
was generated by the work of eight technicians, two of 
whom were spending almost half of their hours on matters 
which produced no revenue. There was a State Manager, a 
Service Co-ordinator, a Salesperson and Mrs Emmerton, the 
Secretary/Receptionist whose major duties were involved 
with accounting and book-keeping matters. The Co- 
ordinator resigned in April 1993 and in May Mr Emmerton 
dismissed the Salesperson. The services of an employment 
agency were retained and as a result Ms Michelle Curtis was 
appointed as Service Co-ordinator from 31 May 1993 with 
a salary of $22 000 p.a. It appears that her actual title was 
Clerk/Administrator and there was some sharing of general 
office duties between the two women. 

It is clear from the evidence, and I so find, that Ms 
Curtis's major responsibility was in service co-ordination 
and Mrs Emmerton's major responsibility was in the 
financial/accounting field. 

In June, Mr Emmerton was invited to go to Sydney for 
an extra day over and above a seminar that he was already 
committed to attend. He had further discussions with Mr 
Mansergh and Jane Kennedy, the Financial Controller who 
had visited the Perth office in late May so as to identify 
problem areas. The State Manager had been in Singapore at 
the time of Ms Kennedy's visit to W.A. 

It was Mr Mansergh's evidence that those discussions in 
Sydney did not result in Mr Emmerton recognising the 
Branch's problems or suggesting viable solutions. At this 
point in time it was decided that the C.B.A. computerised 
accounting system must be introduced to the W.A. Branch. 
This would allow the profit/loss situation of any on-going 
work to be readily tracked. The accounting function would 
then be controlled from the head office in Sydney. Action 
was initiated to rule off the books and close down the local 
bank accounts which formerly had been assiduously and 
efficiently administered by Mrs Emmerton. The documenta- 
tion indicates that the transfer of the accounting functions 
was to be operative from 1 August 1993 with the tidying up 
of details to take place during that month. 

On Wednesday, 14 July 1993, Mr Mansergh visited Perth 
and spent much of that day in discussions with Mr 
Emmerton. He was still of the view that the Branch Manager 
did not have a proper appreciation of the change of focus 
and approach required if the Branch was to return to 
profitability. The Managing Director busied himself with 
other matters on the Thursday and on Friday morning he 
resumed his conversation with Mr Emmerton. He decided 
that he should override the Branch Manager's authority by 
taking the unpalatable decisions which it was apparent Mr 
Emmerton was not about to initiate. Mrs Emmerton was 
called in to the room and Mr Mansergh advised her that her 
employment was to be terminated because it was company 
policy that husbands and wives should not work together. 

With the benefit of hindsight, Mr Mansergh now says that 
he mentioned the company policy in a misguided attempt 
to soften the blow he was delivering to Mrs Emmerton. The 
dismissal was, in his view, a clear case of redundancy and 
this was conveyed to the applicant in a formal letter on 9 
August 1993. That letter notified her that she was being 
given "5 weeks notice and 5 weeks redundancy pay, being 
2 weeks for each year of service." She was given the option 
of working the notice period or taking the money in lieu. In 
any event the termination was effective from 10 September. 

It is easy to understand the applicant's assertion that she 
was unfairly dismissed. From her stand-point, the job she 
built up for herself and performed diligently for five years 
has been taken away and given to Michelle Curtis. During 
all of the five years she says her work was exemplary and 
devoted to the company's success. She had received no 
criticism or complaint about her work performance; com- 
mendation and gifts were common occurrences. If there is 
a company policy not to employ marriage partners, then it 
was ignored when she was engaged and such a policy would 
be in conflict with both State and Federal equal opportunity 
legislation. 

There is no doubt that the Applicant was Secretary/ 
Receptionist and within a short period after her dismissal a 
reorganisation can be seen to have occurred and that post is 
now being occupied by Michelle Curtis. In order to properly 
examine Mr Mansergh's motives and actions and to apply 
the tests of fairness to them, it is necessary to look closely 
at the time frame and some of the subsequent events. 

At the time of the Managing Director's verbal notice of 
termination to Mrs Emmerton it is clear that in his mind he 
saw the situation as one of redundancy. His thinking did not 
extend to the highly technical and legalistic definitions of 
'redundancy' which have been argued interminably by 
counsel before divers appeal benches. He had a simple and 
direct approach. The profitability of the branch could not 
support the employment of four persons on essentially 
administrative tasks. One person must be chosen for 
termination; that person thus became redundant. It was not 
the case that the employer no longer wished the job done 
by anyone. Duties were re-organised with a significant 
proportion of the work formerly done by the Applicant being 
removed to the head office in Sydney. One might wonder 



why the Director did not consider keeping Mrs Emmerton 
on and dispensing with Ms Curtis's services. I suspect from 
his evidence that he and other senior officers harboured a 
belief that Ms Curtis was more effective and efficient than 
the Applicant. 

Mr Mansergh was forthright and direct in his testimony 
which presented a picture of sincere and genuine concern for 
his employees. That concern did not override his duty to 
seek a profitable operation of the branch. I accept his 
assertion that the prime factor in his decision to dismiss Mrs 
Emmerton was the removal of the majority of her former 
duties to Sydney. 

If there was an element of choice involved in the decision, 
it does not necessarily follow that it was unfair to retain the 
newer employee in preference to the long serving one. Many 
large enterprises with highly organised workforces have 
found it convenient over the years to comply with a union 
preferred policy of 'last on—first off when redundancies 
are effected. I am confident that there are no binding 
decisions of industrial tribunals which might establish such 
a principle and override the prerogative of employers to 
choose which of their employees to dismiss and which to 
retain. One presumes, of course, that a choice when made 
will not be seen to be capricious or vindictive; some reason 
and logic will always underpin a fair choice. 

This Commission is a creature of statute, the Industrial 
Relations Act 1979 as amended. It is not empowered to 
enforce equal opportunity legislation when considering 
questions of industrial merit or fairness. When all of the 
circumstances are measured, the marital status of Mr and 
Mrs Emmerton can be seen to have worked in their favour 
as much as to their detriment. The Applicant's initial 
employment by Kone was a clear case of favouritism which 
was mutually satisfactory to employer and employee. The 
company was saved the expense of leasing premises while 
the Manager worked from home but there was no suggestion 
that an employment agency might be used to ensure the 
engagement of the highest quality available applicant. Mrs 
Emmerton was employed at face value on her husband's 
recommendation. 

If the parent company pursues a policy of husbands and 
wives not working together, then their experience with the 
Emmertons must have reassured them that such a policy is 
wise and appropriate in an industrial or managerial sense. 
It is impossible to ignore the inference that the Manager 
would not or could not make the hard decisions, which the 
Director saw as essential to the proper operation of the 
branch, because those decisions entailed the dismissal of his 
wife. 

Subsequent events have involved further re-organisation 
of the W.A. Branch and it seems quite clear that those 
further changes have occurred because of the Managing 
Director's perception of Mr Emmerton's managerial short- 
comings. He has been effectively demoted to Service 
Co-ordinator while retaining his salary and conditions; this 
has necessarily moved Ms Curtis to the Secretary/Recep- 
tionist role. A new Regional Manager, Mr Bouffier is now 
in control of both West and South Australian branches. In 
light of the full chain of events it is difficult to share the 
Applicant's view that she has been supplanted in her job by 
Ms Curtis. 

It must be obvious from the above that I have not been 
persuaded that the dismissal of Mrs Emmerton was a harsh 
or unconscionable exercise of the employer's unchallenged 
legal rights. There may be some elements of unfairness in 
the mode of communication chosen to convey the decision 
to her. She complains that there was never any warning or 
expression of dissatisfaction with her performance and that 
is not surprising because those are factors which do not 
normally arise when re-organisation and redundancy dis- 
missals are effected. 

At the end of the day, it would have been a kindness and 
perhaps would have aided her acceptance of the situation if 
Mrs Emmerton had been favoured with a frank and open 
discussion of the Branch's profitability crisis. She may have 
possessed sufficient insight to suggest the solution which 
escaped her husband's notice. It was clearly an awkward 

situation of a type which in my experience is best dealt with 
by a measure of candour and courtesy. 

In days of yore, pre-Pepler, the Commission might have 
addressed a claim of this nature with an order for payment 
of some compensation which would have eased the 
Applicant's sense of grievance at the apparent ingratitude 
of Kone in face of her five years spent in building up the 
branch. The Full Bench has restated a set of principles which 
were once appropriate when the Commission had the task 
of assessing a reasonable notice period. If those principles 
were relevant, three months' notice might have been a fair 
severance payment for an employee in Mrs Emmerton's 
predicament. If Mr Mansergh and his colleagues felt any 
twinge of regret at the distress suffered by the Applicant then 
an ex gratia payment of some eight weeks' pay would be 
seen by any independent observer as a generous gesture to 
ensure that the relationship was severed on good terms. 

Lest there be any misunderstanding, I now summarise my 
findings based upon the evidence presented in these 
proceedings. 

— The division of duties in the W.A. Branch office 
in June 1993 was such that Ms Curtis's major 
responsibility was service co-ordination and Mrs 
Emmerton's major responsibility was in the 
financial accounting/book-keeping field. 

— The lack of profitability in the W.A. Branch was 
addressed by re-organisation of work and a 
reduction in the administrative workforce. Much 
of Mrs Emmerton's duties were removed to the 
head office. 

— Mr Mansergh sincerely believed that it was in the 
company's best interests for Mrs Emmerton to be 
declared redundant and dismissed. His choice of 
Mrs Emmerton for dismissal was not capricious, 
cavalier nor vindictive. 

— Notwithstanding the existence of Federal and 
State equal opportunity and anti-discrimination 
legislation, there is no inherent industrial unfair- 
ness in a company policy which precludes marital 
partners working together in the same office. 

— If one was invited to assess a reasonable notice 
period in a situation such as this, three month's 
pay in lieu of notice would be a fair compensation. 

— The applicant has not discharged the onus of 
establishing that the employer's decision to 
dismiss her was an unfair, harsh or unconsciona- 
ble exercise of the legal right to terminate the 
contract of employment. 

The application will be determined by an order of 
dismissal. 

Appearances: Mr R. Cywicki (of counsel) on behalf of the 
Applicant. 

Ms J. Ledger (of counsel) on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jean Emmerton 

and 
Kone Cranes W.A. Pty Ltd 

No. 1348 of 1993. 
COMMISSIONER J.A. NEGUS. 

27 January 1994. 
Order. 

Having heard Mr R. Cywicki (of counsel) on behalf of the 
Applicant and Ms J. Ledger (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

The relevant extracts from the letter of Mr Penson dated 
21 May 1992 follow— 

"Mr W J Emmett, 
thank (sic) you for your letter of 18th May in 
confirmation of the fact that my position is redundant 
and that I will receive 3 months pay as a redundancy 
payment. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Penson 

and 
Bristile Ltd. 

No. 1161 of 1992. 
COMMISSIONER C.B. PARKS. 

25 January 1994. 
Reasons for Decision. 

THE COMMISSIONER: It is claimed by the applicant that 
the respondent failed to pay him a redundancy benefit, to 
which he was entitled, upon the termination of his services 
in late May 1992. It is denied by the respondent that Mr 
Penson is entitled to the benefit which he claims. Having 
heard the parties on 29 January 1993 the Commission, on 
that date, held that the applicant had failed to show he was 
entitled to the benefit claimed and declared that an order for 
dismissal would subsequently issue together with the written 
reasons therefor. Those reasons now follow. 

A restructuring of the respondent's operations com- 
menced in 1991 following a majority of the respondent's 
issued shares being acquired by another corporate entity. As 
a consequence, the position of employment occupied by the 
applicant became redundant, thus leading to the termination 
of his contract of employment. 

According to Mr Penson, in May 1992 the then Chief 
General Manager, Mr WJ. Emmett, informed him that his 
services would not be retained beyond 30 June 1992, but that 
he could leave the service of the employer upon completing 
the work required to be done by him and, whatever that date 
be, he would be paid the equivalent of 3 months salary as 
a redundancy payment. That arrangement, the applicant 
says, was subsequently referred to in a letter he received 
from the Chief General Manager dated 18 May 1992 (exhibit 
1) which, because of its ambiguity, he sought to clarify by 
a letter on 21 May 1992 (exhibit 1). 

It is submitted on behalf of the respondent that Mr Penson 
misunderstood the arrangement Mr Emmett had stated 
would apply to him and that the true nature thereof is 
expressed in the letter dated 18 May 1992. That arrangement 
does not afford him the benefit he claims, but a period of 
notice and payment therefor, on a particular basis, an 
obligation which has been met. 

The letter addressed to Mr Penson is in the following 
terms— 

"Dear Mike 
In line with discussions held with yourself early in 

April regarding your future, I confirm the Bristile office 
has been reduced to only 4 people, as such, there is no 
continuing position available at this time. 

I understand there are a number of "clean-up" jobs 
that may take you through to the end of June 1992, 
consequently, I offer you 3 months* notice to June 30, 
1992. This amount will be paid to you irrespective of 
whether you work up to June 30. 

I will arrange for this to be paid as a redundancy 
payment similar to conditions provided to Mr Tim 
Hogan. 

I take this opportunity to thank you for your 
considerable efforts over the past few years and pass 
on my best regards for the future." 

Consequently, with your permission I will leave next 
week I trust you will arrange my redundancy payment 
for then. 

Mr Penson argues that the letter from Mr Emmett is 
ambiguous. His recollection is that the discussion held with 
him, and referred to in the letter, occurred in the month of 
May, and not April as stated. On that basis the 3 months' 
mentioned in discussion did not pertain to the period up to 
30 June 1992, and could not have, because such was a lesser 
period, says the applicant. The 3 months mentioned had a 
separate character and were used to identify the quantum of 
salary to be paid as a redundancy benefit. Simply put, the 
respondent says that the letter dated 18 May 1992 truly 
reflects what occurred and, notwithstanding Mr Penson has 
misunderstood the arrangement and described it differently 
in his letter on 21 May 1992, his stated version does not, by 
reason of its originally unchallenged existence, cause the 
arrangement adopted by the employer to become something 
different. 

It is clear from the testimony of both Mr Penson and Mr 
Emmett that they had discussions in both April and May of 
1992 wherein the topic of Mr Penson's future with the 
respondent was mentioned. 

Mr Emmett says that his recollection is that in early April 
1992 he verbally notified Mr Penson of the arrangement he 
subsequently confirmed in writing in May 1992. His 
purpose, he says, was to bestow upon Mr Penson a greater 
benefit than was his entitlement at the time, that is, one 
month's notice of the termination of his services. Thus the 
departure therefrom represented virtually a three month 
period of notice plus the benefits of the guaranteed payment 
of salary for that period, notwithstanding Mr Penson was at 
liberty to leave the employment before the notice expired, 
provided particular work had been completed. 

Further, the salary so paid was to be categorised as a 
redundancy payment thus affording an additional benefit by 
way of taxation relief. No separate payment of a redundancy 
character was to be paid. Mr Emmett says that at the time 
he believed the policy of the respondent precluded the 
granting of redundancy payments per se and he did not 
depart from that. His reference to the payment being 
"similar to the conditions provided to Mr Tim Hogan", was 
made on the basis that he understood then that Mr Hogan 
had been granted an arrangement similar to that described 
for Mr Penson. Since the termination of Mr Penson's 
services, Mr Emmett says he has become aware that Mr 
Hogan had been granted a redundancy benefit similar in 
character to that which the applicant says he believed had 
been granted to him. 

According to Mr Emmett, his letter confirming the 
arrangement was not initiated by him. He recollects that the 
letter issued at the behest of his superior after some time had 
elapsed and he became aware that the verbal arrangement 
had not been confirmed in writing. 

Mr Penson's contract of employment (exhibit A) pre- 
scribes that either party thereto is to give one month's notice 
to terminate the contract. The applicant and the respondent 
differ on the length of notice actually given, but it was 
greater than one month on either version. It is clear from the 
testimony that the discussions held between Mr Penson and 
Mr Emmett, at which the notice was originally given, and 
the overall termination arrangement made, were not in the 
form of a negotiation. Mr Emmett, the superior of Mr 
Penson, simply advised Mr Penson of additional benefits the 
respondent had granted him. 



The confirming letter dated 18 May 1992 observes that 
"clean up" jobs might require the services of Mr Penson 
to the end of June 1992 and it declares that he is given notice 
to terminate on 30 June 1992, a period described as three 
month's notice. It is stated that payment thereof, meaning 
payment of Mr Penson's salary for the period, would occur 
"irrespective of whether you work up to June 30". A 
repeated reference to the June date, in my view, serves to 
establish that it, and not the three month period referred to, 
governed the extent of the benefit granted to the applicant. 
The purpose of the last quoted passage (supra) is to confirm 
that Mr Penson was guaranteed the payment of his salary 
up to 30 June 1992, although the "clean up" jobs could be 
completed at an earlier date and he might cease to work, that 
is, leave the employment, at the earlier date. 

Finally, the letter declares that it will be arranged for "this 
to be paid as a redundancy payment similar to the conditions 
provided to Mr Tim Hogan". Contained therein is the total 
reference to the subject of a redundancy payment and that 
relates to what is encompassed by the term "this", in the 
context the term is used. The structure of the letter is such 
that the term obviously refers to the preceding paragraph and 
what is expressed therein to be paid to Mr Penson, that is, 
his salary for the period up to 30 June 1992—a benefit which 
the letter also indicates would be similar to that which 
applied to Mr Hogan. Whatever the benefit to Mr Hogan 
may have been, it could not precisely define that of Mr 
Penson as his was not said to be the same as Mr Hogan, but 
similar. The degree of similarity is not evident. 

The evidence reveals that Mr Hogan did in fact receive, 
upon the termination of his services, an additional payment 
separately characterised as a redundancy payment. Mr 
Penson had been aware of what had applied to Mr Hogan 
and therefore thought the redundancy benefit granted to him 
would, in concept, also be separate to the notice given him. 
It is evident that the applicant acted on this premise when 
stating in his letter of 21 May 1992, the extent of the benefit 
he expected to receive. 

What Mr Penson believed is, however, irrelevant. Mr 
Emmett verbally notified him that he was to be granted what 
amounts to ex gratia benefits. The extent thereof he 
explained at the time and he is satisfied that such has been 
correctly reflected in his letter to Mr Penson. I accept his 
version as accurate. Absent the respondent expressly 
conceding to the view subsequently expressed by Mr 
Penson, the arrangement remained that granted by, and as 
recorded by, the respondent. 

For the foregoing reasons I am satisfied that the applicant 
is not entitled to the benefit which he has claimed. The 
application will therefore be dismissed. 

Appearances: Mr M. Penson appeared on his own behalf. 
Mr M.L. Bennett (of counsel) appeared for the respon- 

dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Michael Penson 

and 
Bristile Limited. 

No. 1161 of 1992. 
COMMISSIONER C.B. PARKS. 

25 January 1994. 
Order. 

HAVING heard Mr M. Penson on his own behalf and Mr 
M.L. Bennett (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Peters 

and 
Penrhos College. 

No. 1426 of 1993. 
COMMISSIONER C.B. PARKS. 

14 January 1994. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the submis- 
sions, as edited by the Commissioner.) 

THE COMMISSIONER: Before the Commission is an 
application made by Miss Sally Peters and filed in the 
Registry of the Commission on 5 November 1993. Therein 
the applicant alleges that she was unfairly dismissed from 
her position as a mathematics teacher with the respondent 
college. An Answer thereto was filed on behalf of the 
respondent on 19 November 1993. Therein an objection is 
taken to the hearing and determination of the application on 
the basis that the substance thereof has already been heard 
and determined—firstly in application No. 179 of 1992, and 
then subsequently by the Industrial Appeals Court in 
application No. I AC 13 of 1993. Although no reference to 
the Full Bench of this Commission is made therein an 
appeal, No. 1016 of 1992 against the decision in application 
No. 179 of 1992, was heard and determined by the Full 
Bench (73 WAIG 1213). 

The respondent contends that the substance of the 
application before the Commission as presently constituted, 
is the same as that previously dealt with in the proceedings 
before the Commission, the Full Bench, and the Industrial 
Appeals Court. Therefore, the respondent says, the Commis- 
sion should exercise its discretion and dismiss the present 
application on the basis that equity favours the respondent 
and that it would not be in the public interest to allow the 
matter to be reheard and again determined. It is argued that 
the Commission ought apply the maxim res judicata. 

The applicant. Miss Peters, does not accept that the 
proceedings in matter No. 179 of 1992 revealed all that was 
relevant to her claim that she was unfairly dismissed, or that 
the Commission in that instance correctly assessed the 
information before it. That has motivated, and is reflected 
in, her submissions to the Commission, as presently 
constituted. 

The applicant exhibited to the Commission a letter from 
the Independent Schools Salaried Officers' Association 
(exhibit 1) which deals with the matter of teacher appraisals. 
I am satisfied that such does not raise any new matter to 
suggest that the opportunity provided to Miss Peters to prove 
her claim in earlier hearings was less than satisfactory. The 
second document Miss Peters submitted into evidence, an 
undated letter addressed to herself from the respondent 
college and which carries a received stamp of 26 November 
1991, is quoted in full in the Reasons for Decision of the Full 
Bench. It has been considered and therefore does not raise 
any new matter. 

This Commission is a creature of statute constituted under 
the Industrial Relations Act 1979 (the Act) and, in the 
exercise of its jurisdiction, is required to act according to 
equity, good conscience and the substantial merits of a case 
pursuant to s.26. 

The Commission is asked by the respondent to exercise 
its power expressed by s.27(l)(a)(iv) of the Act, and to 
dismiss the application made by Miss Peters. Although the 
advocate for the respondent made no express reference to 
s.27(l)(a)(ii), it was part of his submission that it was not 
in the public interest to allow the matter to proceed further 
to what amounted to a rehearing. 

The Commission is satisfied from what it has heard that 
Miss Peters has been afforded the opportunity to be fully 
heard by this Commission on a previous occasion; that she 
has availed herself of the appeal process in relation thereto; 
and that she has not shown that there is any new matter 
which might cause the Commission to doubt that earlier 
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proceedings did not provide her the opportunity to fully 
prosecute her claim. Thus the Commission is satisfied that 
it is against the public interest to afford Miss Peters an 
opportunity to prosecute her claim again. 

The application made by Miss Peters will therefore by 
dismissed by an order of the Commission. 

Appearances: Miss Peters appeared on her own behalf. 
Mr R.H. Gifford appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sally Peters 

and 
Penrhos College. 

No. 1426 of 1993. 
COMMISSIONER C.B. PARKS. 

21 January 1994. 
Order. 

HAVING heard Miss S.L. Peters on her own behalf and Mr 
R.H. Gifford on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Power 

and 
University Building Society. 
Nos. 850 and 1184 of 1993. 

COMMISSIONER G.L. FIELDING. 
7 December 1993. 

Order. 
HAVING heard Mr R.A. Lilbume (of Counsel) on behalf of 
the Applicant and Miss M.G. Cole (of Counsel) on behalf 
of the Respondent, and by consent, the- Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That application 850 of 1993 be amended in terms 
of paragraph one of the Applicant's solicitors' 
letter to the Respondent's solicitors dated 6 
December 1993, provided, however, that amend- 
ment is made without prejudice to any existing 
rights of the Respondent; and 

2. That application 1184 of 1993 be amended in 
terms of an agreed minute [attached to the 
Applicant's solicitors' letter dated 24 January 
1994], provided, however, that amendment is to 
be made without prejudice to any existing rights 
of the Respondent; and 

3. That the hearing dates of 14 and 15 December next 
be vacated and that hearing of both applications 
be adjourned sine die. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mr K. Rich 
and 

Greenpeace Australia Ltd. 
No. 1511 of 1993. 

COMMISSIONER A.R. BEECH. 
9 February 1994. 

Reasons for Decision. 
THE COMMISSIONER: The applicant was employed by 
the respondent as a community activist between 14th 
February 1993 and his termination on the 7th October 1993. 

In practice, the applicant's duties involved door-to-door 
canvassing in support of the respondent. He was terminated 
apparently in accordance with his contract because his 
refusal to acknowledge the seriousness of some fifteen 
separate complaints concerning his aggressive attitude in 
door-to-door work and an incident with the Perth City 
Council led the community activist co-ordinator, Mr 
Quealy, to find that the applicant had conducted himself in 
a manner "which might bring the organisation's name into 
disrepute". This is a specific reference to s.29.1 of the 
respondent's personnel policy and provides reason for 
termination. 

The Commission heard evidence under oath from Mr 
Rich and Mr Quealy and each cross-examined the other's 
evidence. 

It is as well to commence by stating the approach of the 
Commission in matters of this nature. It is conveniently 
summed up in this extract from the Commission in Court 
Session in Hospital Employees' Union v. Wongan Hills 
Hospital ((1979) 59 WAIG 11 at 12): 

"The second general issue raised by this appeal is 
the question, on the one hand, of the right of an 
employer to dismiss an employee and, on the other 
hand, the right of an employee not to be dismissed. 
Again, though volumes might be written on the subject, 
the matter may be stated quite shortly for our purposes 
and the right in each case may be expressed in virtually 
the same terms. An employer has the right to terminate 
the services of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment, but it is not an unqualified right. The right 
to terminate the employment in the one case and to 
retain the employment in the other case have attendant 
obligations. An employer may dismiss an employee but 
if, in all the circumstances, the dismissal is shown to 
the Commission to represent an unfair exercise of the 
right of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent that 
appears fair, protect the employee in his employment. 
However, if the employee so conducts himself that, in 
all the circumstances, his conduct can be seen as 
inconsistent with his obligations as an employee, he 
will have great difficulty in satisfying the Commission 
that it should interfere on his behalf. It is an area in 
which the equitable maxim that "He who comes into 
equity must come with clean hands" is far from 
inappropriate. Finally, in these general comments it is 
as well to stress that we are not discussing the question 
of dismissal for misconduct, but of termination by 
notice in the ordinary course of employment rela- 
tions." 

The test in matters of this nature has been stated by the 
Industrial Appeal Court in The Undercliffe Nursing Home 
case ((1985) 65 WAIG 385). The question to be investigated 
is not a question as to the respective legal rights of the 
employer and the employee but a question whether the legal 
right of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right. 
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It should also be stated that it is not the function of the 
Commission to substitute its own opinion for that of'the 
employer. Subject to the law, the respondent has the right 
to conduct its affairs in the manner that it sees fit. The 
Commission will therefore interfere in the dismissal of the 
applicant only if it can be demonstrated that the right of the 
respondent to dismiss the applicant is, in all of the 
circumstances, a right which has been exercised harshly or 
unfairly (In re Barrett and Women's Hospital, Crown Street 
[1947] AR 565 at 566-567 and see too AMWSU v. RRIA 
(1989) 69 WAIG 985 at 987). Further, and finally, the onus 
of proving that the dismissal was unfair falls in this case 
upon the applicant. 

I am satisfied from the evidence of the applicant that he 
is committed to his work and enjoyed it. Further, I am 
satisfied that in a relative sense the applicant performed well 
for the respondent. However, the evidence also is that the 
respondent received a number of complaints from house- 
holders in relation to the applicant's door-to-door work. The 
existence of these complaints has a number of effects. 

Firstly, the Commission is satisfied from the evidence of 
Mr Quealy that when a complaint was received by the 
respondent the complaint was drawn to the applicant's 
attention at a meeting. The applicant had the opportunity to 
put his understanding of the circumstances to the respondent 
and the respondent took his views into account. This is 
proper and appropriate. 

Secondly, the Commission is satisfied that at least twelve 
(from the admission of the applicant) and fifteen (from the 
letter of termination which became exhibit 2) complaints 
were received about the applicant and that the existence of 
this series of complaints about his behaviour (in general 
terms) was a source of legitimate concern to the respondent 
as reflecting upon it. 

Thirdly, the Commission is satisfied that the applicant 
was warned that his behaviour was of concern to the 
respondent and that his employment could be terminated if 
the complaints continued. 

Fourthly, the Commission accepts the evidence of Mr 
Quealy that whilst it may be expected that a complaint may 
be made from time to time from a community activist going 
from door-to-door such complaints are not common. 
Further, the number of complaints regarding the applicant 
was far in excess of any other complaints received about 
other community activists employed by the respondent who 
were achieving similar results in the area of membership and 
revenue. Indeed, although I noted the applicant's assertion 
that his performance far exceeded any other community 
activist he was not able to demonstrate to the satisfaction 
of the Commission that that was the case and it is countered 
by the evidence of Mr Quealy. 

Fifthly, it is appropriate to compare the level of 
complaints received in relation to the applicant to the 
absence (or very low level comparatively) of complaints 
received in relation to the activities of the other community 
activists. The respondent is entitled to be concerned about 
the image it portrays in the community as evidenced by the 
activities of its community activists. It was therefore also 
entitled to be concerned at the high level of complaints 
relating to one of its activists. 

The respondent believes that the applicant failed to 
recognise the seriousness of its concern about the com- 
plaints. From the Commission's understanding of the 
applicant's evidence the Commission respectfully agrees 
with that observation. On the evidence the applicant has not 
shown that there is an inevitability that there will be a level 
of complaints from door-to-door canvassing comparable 
with complaints received following a community demon- 
stration. The Commission understands that the applicant's 
belief that there is such an inevitability would be of concern 
to the respondent. The respondent is entitled to decide on 
the image it wishes to project in the community and 
although the applicant may have a different point of view 
that decision ultimately rests with the respondent. To the 
extent that the applicant did not agree with the respondent's 
view and gave no indication that his approach would change 

then there is also justification for the termination which 
occurred. 

I am satisfied also that, following the earlier complaints 
and the warning given to the applicant, the final complaint 
received from a householder who also apologised for her 
dog attacking the applicant entitled the respondent to decide 
to terminate the applicant's employment in accordance with 
the contract. This is all the more so given the abuse levelled 
by the applicant at a telephonist in the Perth City Council 
which was subsequently drawn to the attention of the 
respondent. 

It is clear that Mr Quealy was mistaken in relying in his 
letter of dismissal upon his understanding that the Perth City 
Council may consider taking legal action against the 
respondent because of some dealings between the applicant 
and the Perth City Council (exhibit 2). However the 
evidence before the Commission has demonstrated that 
there was a more fundamental concern in the mind of the 
respondent which led to the decision to dismiss. That is a 
reference to the issues which have been canvassed earlier in 
these Reasons for Decision. That Mr Quealy was mistaken 
in part of the letter of termination has not been shown to 
invalidate the decision taken to dismiss. 

The applicant has failed to demonstrate that the dismissal 
which occurred was objectively unfair. The respondent had 
drawn to the applicant's attention its concern about the 
complaints and the behaviour which had led to them. The 
applicant was aware that a further complaint could lead to 
his dismissal. A further complaint was received. Further, the 
applicant saw complaints as an inevitable part of his 
door-to-door canvassing which is a view quite opposite to 
the view held by the respondent and going to the image 
which it wished to project to the members of the public. 

The application will therefore be dismissed. 
Appearances: The applicant appeared in person on his 

own behalf. 
Mr B. Quealy appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr K. Rich 

and 
Greenpeace Australia Ltd. 

No. 1511 of 1993. 

COMMISSIONER A.R. BEECH. 
9 February 1994. 

Order. 
HAVING heard Mr K. Rich on his own behalf as the 
Applicant and Mr B. Quealy on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dragica Sucic 

and 
Wool ley and Associates. 

No. 904 of 1993. 
COMMISSIONER A.R. BEECH. 

14 January 1994. 
Reasons for Decision. 

THE COMMISSIONER: Although the hearing of this 
matter was not completed on 17 December after five days 
of hearing and would ordinarily resume before the Commis- 
sion shortly, I have now had the advantage of hearing the 
Applicant's case in its entirety. That case consisted of 
evidence from the Applicant herself and also from five 
witnesses called by her. I have heard evidence from the 
Respondent's manager who was the Applicant's immediate 
employer and who dismissed the Applicant and also from 
one witness called by the Respondent. On the evidence 
produced so far I have reached the conclusion that the 
Applicant has not persuaded me that her dismissal was 
unfair. Further and given that the Applicant is seeking an 
order reinstating her in her employment, even if I am wrong 
in that conclusion it would not in my view be possible to 
re-establish a proper working relationship between the 
Applicant and the Respondent and I would not be prepared 
to order her reinstatement. I have therefore decided to 
dismiss this application. I have set out below the reasons 
why I have reached that conclusion. 

The Applicant has been a real estate agent since June 1991 
and commenced with the Respondent in September 1992. 
She was dismissed on 17 May 1993. 

In justifying her dismissal the Respondent relied on a 
number of incidents which had occurred during the course 
of the Applicant's employment. From the evidence, the 
decision to dismiss was taken by the Respondent's manager, 
Mr Ousey following his receiving the second of two 
complaints about the Applicant from a client. The second 
complaint which occurred within a short time after the first 
complaint caused the decision to be taken at that time. It was 
seen as another, and final, example of conduct by the 
Applicant which was incompatible with her employment. 
The second complaint was merely a further manifestation 
of the problem. The Respondent also relied on some matters 
which arose following the termination as well as evidence 
about the office environment before and after the Appli- 
cant's termination to oppose any order for reinstatement. 

The Applicant rejects the reasons given for her termina- 
tion. For each of the incidents she had many reasons and 
excuses however I have not found her evidence to be 
persuasive. I am prepared to accept that the Applicant is both 
industrious and hard working. However her failure to adhere 
to a number of rules and procedures gave rise to legitimate 
causes for concern. Whilst I am sure that the Applicant in 
her own mind has not done anything wrong, when rules and 
procedures were departed from it left her open to criticism. 

This point is illustrated in the following examples. 
Evidence was produced to the Commission about the sale 
of a house at 27 Grand Promenade which was sold by the 
Applicant in April 1993. During the course of the sale a 
number of irregularities occurred. I have found two of these 
to be significant for the purposes of my conclusion in this 
matter. TTie first irregularity concerned the Applicant's own 
interest in buying the property. Indeed she made an offer on 
it. However she did not inform her employer of this as she 
was required to do by an office procedure. Whilst the 
Applicant states that she made her own interest in the 
property known to the vendor and that her offer contained 
a provision that it would lapse if a higher offer was obtained, 
that evidence misses the point. The procedure is there for 
a good reason and this became apparent when the second 
irregularity occurred. This concerned the receipt by the 
Applicant of a higher offer for 27 Grand Promenade from 
an agent of another real estate firm. The Applicant's own 

evidence is that the offer was left in her fly screen door and 
she found it and read it on her return late in the evening to 
her house. However the next day she sent a facsimile to the 
other real estate agent stating that as she had been extremely 
busy she did not find the offer. She requested that it be 
rewritten. That statement was untruthful and sending the 
facsimile as she did was clearly wrong. Although the 
Applicant stated in evidence that she had spilt coffee on that 
offer and it was therefore not in a fit state for presentation 
the Commission finds that to be a rather lame excuse for the 
incident which occurred and the inexcusable sending of a 
false statement in writing to the other real estate agent. The 
receipt of that facsimile caused the proprietor of the other 
real estate agency to ring Mr Ousey. When Mr Ousey made 
enquiries of the Applicant she then informed him of her 
personal interest in purchasing the property. She told him 
of her own offer and that it had been presented and accepted 
by the vendor. This caused understandable shock to Mr 
Ousey because, as the Applicant herself recognised those 
circumstances would lead to the assumption that the 
Applicant did not have an intention to present the higher 
offer of the other real estate agent to the vendor. It would 
put her personal interest above the vendor's. This would not 
be acting in the vendor's best interests. Such behaviour 
(which the Applicant of course denies) would not only be 
unethical but can lead to the de-licensing of the real estate 
agent and of the licensee of the real estate firm involved. He 
therefore required her to immediately withdraw her offer. He 
also raised with her his concern that the property may have 
been undervalued and also that her own offer was less than 
her own valuation. I am not able to pass a concluded opinion 
on these latter issues, but I am satisfied that they were raised 
with the Applicant. 

The Applicant's failure to recognise during the proceed- 
ings before me the seriousness of the omissions on her part 
is a telling factor. She does not believe she is at fault. She 
continually blamed others. She even blamed the other real 
estate agent. Her continuing failure to answer the direct 
questions put to her under cross examination and her 
attempted criticisms of both the other agent and of Mr Ousey 
were not helpful. Her later angry and intolerant conduct in 
court leads me to conclude that Mr Ousey's evidence is to 
be preferred. He had to insist over the objections of the 
Applicant that she must withdraw her own offer and that she 
must immediately accompany him to see the Respondent's 
managing director over this issue. I also prefer Mr Ousey's 
evidence about the discussion which occurred between the 
three of them at that meeting. I am satisfied that the 
Respondent considered dismissing the Applicant then but 
decided to warn her and give her another chance instead. 

This incident followed an earlier but less profound 
incident where the Applicant ignored office procedures 
because she felt the circumstances warranted it. The 
Applicant's own evidence is that she was aware of what are 
known as "farm areas". This is a system by which the 
surrounding suburbs are divided into areas which are then 
the responsibility of individual agents employed by the 
Respondent to "farm". I am satisfied that the Applicant was 
aware that un-solicited leads from a particular farm area 
become the responsibility of the agent to whom that area is 
allocated. The importance of the system is that commission 
on the sale of the property goes to the listing agent. As 
commission is the source of income, it is therefore a 
fundamental matter. An incident occurred at a time when the 
Applicant was the only agent present A potential client 
came to the office seeking a valuation. The Applicant 
handled the matter and listed the property in her own name 
although it was in the area allocated to a fellow agent. When 
she informed Mr Ousey of this Mr Ousey told her that the 
listing would have to go to the other agent. I am satisfied 
from the evidence that the Applicant argued against this and 
was most unhappy with the direction. The Applicant's 
responses to questions in the Commission on this matter 
ranged from stating that she had attempted to contact the 
other agent at the time or that she had intended to hand it 
to the other agent or that as she believed the other agent did 
not work hard in his own farm area she was entitled to the 
listing because she herself worked hard. She also stated that 
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she listed the property for "the office" and not for herself 
which, given the commission system, is clearly inaccurate. 
It is quite telling to the Commission that the Applicant stated 
in evidence in chief that in her view not only had she never 
taken a listing from the other agent she had in fact "given 
him a listing" (transcript page 105). 

In May 1993 the Respondent decided to change to a new 
pager system for the office in which the Applicant was 
employed. I am satisfied from the Applicant's own evidence 
that this was mentioned at an earlier meeting of staff which 
was held regularly on Mondays. The evidence is that the 
Applicant resisted the introduction of the pager and, once 
again, my observations of the conduct of the Applicant 
during the proceedings allow me to prefer the evidence of 
Mr Ousey regarding the Applicant's attitude towards the 
issue when Mr Ousey attempted to explain the matter to her 
and to arrange to meet with a representative of the paging 
company. It is not helpful for the Applicant to say that 
because she did eventually accept the pager it is not an issue. 
I am satisfied that her attitude was both difficult and 
intolerant over this issue and that this made it difficult for 
both her and Mr Ousey to address the concerns she had about 
her existing pager number. 

I am satisfied also that Mr Ousey issued clear instructions 
to all staff following the introduction of the new pager 
system that advertisements placed in the newspaper were to 
have a certain common format (Exhibit E). The Applicant's 
advertisement which then appeared the day after that 
instruction on 13 May 1993 had been only partially changed 
to reflect the new format (Exhibit F). Whilst of itself the lack 
of complete adherence to the instruction is a minor matter, 
it is yet another example of the Applicant's attitude towards 
the Respondent and its rules and office procedures. 

I now turn to examine the evidence concerning com- 
plaints against the Applicant which were received by the 
Respondent from clients. I am satisfied from the Applicant's 
own evidence that in November 1992 when a complaint 
against her was raised by a client (Mrs Cafaro) Mr Ousey 
handled that situation properly. He spoke with the client in 
person in the office and invited the Applicant to participate 
to endeavour to resolve the issues. Similarly in May 1993 
when the first complaint was received by Mr Ousey from 
another client (Mr Stacey) I am satisfied that Mr Ousey 
again dealt with the matter properly by raising these issues 
with the Applicant and giving her an opportunity to respond 
because the evidence is that following the first complaint the 
vendor stated to Mr Ousey that the Applicant had "pulled 
her socks up". In relation to these particular incidents there 
is the evidence of Mr Ousey on the one hand that when he 
discussed these issues with the Applicant he found her 
difficult and evasive and with many excuses for the 
situations which had occurred. On the other hand there is the 
evidence of the Applicant that it was usually if not always 
the fault of the complainant (and in one case a complainant's 
spouse) in each case. 

This brings me to the general question of the evidence of 
the Applicant and the evidence of Mr Ousey where the two 
conflict. My observation of both the Applicant and Mr 
Ousey unhesitatingly leads me to prefer the evidence of Mr 
Ousey generally. I am unable to believe that all the persons 
who complained about the Applicant are liars or known 
whingers as the Applicant has said. It is to be noted that Mr 
Ousey gave evidence, which was not in any sense 
contradicted, that he had initially employed the Applicant 
because she was industrious and hard working and he 
thought that she had potential. I also accept the Applicant's 
own evidence that she and Mr Ousey had worked together 
well. It is somewhat unfortunate and inconsistent therefore 
that during the proceedings before the Commission the 
Applicant who was seated at the bar table continually and 
audibly expressed disbelief at some of Mr Ousey's evidence 
and on one occasion loudly accused him of lying and 
disrupted the proceedings. I am prepared to accept that 
despite the best efforts of all concerned, attendance at formal 
Commission proceedings can be stressful upon participants. 
That a party may become distressed and show it is not 
unknown. Generally in my view, allowance needs to be 
made for this and steps taken if possible to alleviate the 

stress. Indeed, in these proceedings, the Commission 
adjourned briefly on more than one occasion to allow the 
Applicant to compose herself. However, during these 
proceedings it is the case that the Applicant has exhibited 
before the Commission the very kind of conduct and attitude 
of which complaint is made about her relating to her 
employment. Thus the Commission prefers the evidence of 
Mr Ousey to the evidence of the Applicant where the two 
conflict. 

The complaints made by the two clients mentioned above 
reflect, in my view, incidents which are in keeping with the 
Applicant's demonstrated attitude towards rules and proce- 
dures. For my purposes it is sufficient to note that the 
evidence is clear that the complaints were made and also that 
they were dealt with properly by the respondent in the 
manner set out earlier. This has led me to the conclusion that 
when Mr Stacey complained on the second occasion and the 
complaint concerned the same kind of attitude and conduct, 
and where that complaint immediately followed the antago- 
nism displayed over the pager and the difference in the 
advertisement previously referred to I am satisfied that 
grounds existed for Mr Ousey to terminate the Applicant's 
employment. 

Argument was presented to the Commission about 
whether the dismissal which occurred was summary or not. 
Whatever may be said about Mr Ousey's intentions that it 
was not his intention to summarily dismiss the Applicant for 
misconduct, the fact remains that the written contract of 
employment between the Applicant and the Respondent 
provides for one week's notice of termination. The 
Applicant was not given one week's notice of termination. 
Mr Ousey's evidence is that he terminated the Applicant at 
the end of a telephone call to the Applicant on 17 May when 
she had refused to meet him the very next morning. The 
Applicant denies that she was dismissed in this conversation 
and states that the first she knew of the termination was 
when she attended the office during working hours four days 
later and found a memorandum on her desk. That memoran- 
dum is dated 18 May 1993 and states "this is to confirm that 
your appointment with this office is terminated with effect 
from 9.30pm 17/5/93". On behalf of the Respondent Mr 
Robertson urged the Commission to find that that dismissal 
was not summary dismissal but rather a wrongful dismissal 
not in accordance with the terms of the contract. The 
Commission has found it incongruous that the adoption of 
this argument would mean, amongst other things, that the 
Respondent, in relying on the Applicant's knowledge of 
rules and procedures and then her apparent breaching of 
them, itself was aware of the one week's notice in the 
employment contract between it and the Applicant and yet 
itself breached that provision. 

This has been a point of significant concern to the 
Commission. Whilst I am satisfied that a wrongful dismissal 
is not necessarily unfair, (see for example Newmont 
Australia v. AWU (1988) 68 WAIG 677) a wrongful 
dismissal can provide in my view a substantial part of a 
claim of unfairness. It also means that a Respondent which 
seeks to persuade the Commission that it has acted properly 
while the dismissed employee has not, itself has a problem 
regarding its own credibility. 

Whilst there is evidence, including evidence from one of 
the Applicant's witnesses, that custom and practice within 
this industry is for dismissals to take effect immediately, two 
issues remain. The first is if indeed this is the custom and 
practice, then why does the contract of employment 
(Exhibits 2 and B) require one week's notice? Secondly, the 
Respondent must have difficulty in persuading the Commis- 
sion to prefer oral evidence concerning custom and practice 
in the industry especially where it is contrary to an express 
term of the written contract agreed between them at the time 
of employment (see Codelfa Construction v. State Rail 
Authority of NSW (1982) 149 CLR 337 at 347). 

In my view the circumstances compel the conclusion that 
the dismissal which occurred was a summary dismissal, 
whether given verbally over the telephone on 17 May 1993 
or given in writing on 18 May 1993. There is no question 
that it was the intention of the Respondent to terminate the 
employment forthwith. The letter of 18 May 1993 goes on 
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to confirm that 17 May 1993 (and not, for example, one 
week later) is the date from which any conjunctional 
entitlements will be observed. Further it required the 
immediate return of keys, signs, the pager and stationery. On 
any dispassionate view in the context of a weekly contract 
of employment the dismissal which occurred was summary. 
It followed the receipt of yet another complaint which Mr 
Ousey saw as "the last straw". For the reasons set out above 
however I am satisfied that the grounds existed for the 
termination of the Applicant and to the extent that an 
evidentiary onus falls upon the Respondent in these 
proceedings (see Winkless v. Bell (1986) 66 WAIG 847 at 
848) that onus has been discharged. And for the reasons set 
out above, the Applicant's own case has failed to persuade 
me that the dismissal was unfair. In this regard, the manner 
of the dismissal is a factor to be taken into account (see Shire 
of Esperance v. Mouritz (1991) 71 WAIG 891 at 895), but 
of itself, it has not outweighed the circumstances which have 
been shown to exist which led to the dismissal. 

Further, following her termination the Applicant went to 
see the general manager of the Respondent, Mr Davies. On 
her own evidence Mr Davies, on behalf of the Respondent, 
sought further employment opportunities for the Applicant 
in other offices of the Respondent. Mr Ousey himself gave 
evidence that he contacted another office of the Respondent 
to see if the Applicant could be employed there. The 
Applicant declined any offers of other employment for her 
own reasons. However the point is that the Respondent did 
act positively following the dismissal to secure other 
employment opportunities for the Applicant to consider. 
That she chose not to pursue them is not the fault of the 
Respondent. This evidence supports a conclusion that the 
Respondent has not acted unreasonably towards the Appli- 
cant overall. It is a factor in the Respondent's favour when 
the effect of dismissal upon an employee is considered and 
the intervention of the Commission is sought. 

I do not lose sight of the right of the Applicant's advocate 
to address the Commission at the close of the Respondent's 
case on the conclusions which can be drawn from the 
evidence (see transcript page 19). Even if the Applicant's 
advocate could persuade me to a more favourable view of 
the dismissal which occurred because of the manner in 
which it was carried out, I see no possibility of the 
Commission issuing an order reinstating the Applicant. Her 
lack of acceptance of any fault on her part and her attitude 
and conduct towards Mr Ousey during the proceedings have 
led me inevitably to the conclusion that it would not be 
possible to re-establish a proper working relationship 
between them. That attitude and conduct is entirely 
consistent with the evidence given by Mr Ousey of the 
difficulties which he had with the Applicant and which 
developed in their working relationship. There is therefore 
every reason to believe that a re-established working 
relationship would suffer from the same problems as arose 
formerly and no reason to validly believe otherwise. 

Further, a number of factors would be involved in 
deciding whether the Applicant should be reinstated. Those 
considerations have been set out in Winkless v. Bell (supra) 
but are to be viewed with the knowledge that there is no 
practical alternative to reinstatement (see for example 
Braemar Lodge v. FMWU (1991) 71 WAIG 908 at 911). The 
evidence regarding the tense working environment towards 
the end of the Applicant's employment and the change for 
the better which occurred following the termination is not 
just taken from the evidence of Mr Ousey and Mr Johnson 
but is confirmed by one the of the witnesses that the 
Applicant herself called, Ms Lo Presti. Ms Lo Presti had 
worked as a receptionist in the office. It is interesting that 
following her evidence the Applicant herself called evidence 
from Ms Mortimer, a fellow real estate agent, whose 
evidence in part contradicted that of Ms Lo Presti. However 
I found Ms Lo Presti's evidence to be carefully and 
positively given and have no reason to disbelieve it. I have 
preferred it to Ms Mortimer's evidence given her uncertainty 
whether she had left the Respondent before or after the 
Applicant's dismissal. I have not ignored the earlier 
evidence of Mrs Bartell that she had worked with the 
Applicant at a previous agency and has a high opinion of her. 

However, that evidence pre-dates the Applicant's employ- 
ment with the Respondent and is not able to counter the 
evidence of specific events and incidents which have 
unfolded in these proceedings. 

Further I am satisfied from the evidence that after the 
dismissal a complaint from a Mr Quarry was received by the 
Respondent (exhibit M) which alleges that his enquiry about 
and interest in a property was not properly handled by the 
Applicant. I have noted that the Applicant did summons Mr 
Quarry to appear as a witness but in fact did not call him. 
I am entitled to infer from that that his evidence would not 
have been helpful to the Applicant. Similarly Mr Johnson's 
evidence that Mr Panhuyzen complained to him about the 
Applicant was not broken down in any respect and I accept 
it. I do not comment upon the accuracy or otherwise of those 
complaints. However I am satisfied that those complaints 
were made and those events have their own weight to add 
in concluding that mutual trust and respect as between the 
Applicant and the Respondent cannot now be re-established. 

I have not dealt with all of the issues and the reasons why 
the Respondent opposes an order of reinstatement. Some of 
those issues are of less relevance and some in my view are 
irrelevant. However sufficient has been produced before me 
in these proceedings for me to have reached the conclusion 
that the Commission would not exercise its discretion and 
require the reinstatement of the Applicant. 

Overall therefore the Applicant has not discharged the 
onus which rests upon her to show that her dismissal was 
unfair and that the Commission should require the Respon- 
dent to re-employ her. The Commission may at any stage 
of the proceedings dismiss the matter if it is satisfied that 
there is good reason so to do. For the reasons which I have 
set out above, I believe that it is appropriate at this time to 
issue an order of dismissal. Amongst other considerations 
it would be unfair having reached that conclusion to allow 
the proceedings to continue when they apparently cause the 
Applicant so much personal distress. 

Two other matters remain. This application was initially 
set down for hearing on 6 October 1993. This followed a 
written request from the Applicant received by the Commis- 
sion on 30 August 1993 indicating that the Applicant wished 
to proceed. The date of hearing was discussed and confirmed 
with her and I am satisfied that she had known of that date 
for almost one month. On that date the Respondent attended 
ready to proceed. The Applicant was represented by Counsel 
who informed the Commission that instructions to appear 
had been received only half an hour prior to the commence- 
ment of the proceedings. Counsel requested an adjournment, 
somewhat understandably. Over the objection of the 
Respondent the Commission granted an adjournment but 
subject to the Commission reserving a liberty to the 
Respondent to apply for costs incurred in attending the 
hearing on 6 October 1993 (transcript page 8). Accordingly 
the order to issue from these proceedings will carry that 
liberty to apply. It will be exercisable by the Respondent 
preparing a formal claim and a schedule setting out the 
grounds for the claim and both forwarding a copy of it to 
the Commission and also serving a copy of it upon the 
Applicant. 

During the course of the proceedings the Commission was 
made aware that on 9 December 1993 the Applicant herself 
caused 19 summons to witnesses to be issued from the 
Registry. At the conclusion of the Applicant's case only 
three persons so summoned had been called and gave 
evidence. The Applicant through her agent requested that the 
balance of the witness summonses be discharged. In the 
circumstances the Commission issued an order discharging 
the summonses but advised the Applicant of its intention to 
also issue an order reserving liberty to any person who had 
been summonsed to apply for a further order in respect of 
expenses incurred by that person in attending the Commis- 
sion. After hearing from the Applicant, the Commission 
made an order in that form (transcript page 306) and it is 
included in the order to issue in this application. It will be 
exercisable by any person having been summoned to attend 
as a witness preparing a formal claim and a schedule setting 
out the grounds for the claim and both forwarding it to the 



Commission and also serving a copy of it upon the 
Applicant. 

This matter is determined accordingly. 
Appearances: Ms C.R. Pidgeon (of Counsel) and later Mr 

T.C. Crossley on behalf of the Applicant. 
Mr P.O. Robertson on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Dragica Sucic 

and 
Woolley and Associates. 

No. 904 of 1993. 
COMMISSIONER A.R. BEECH. 

14 January 1994. 
Order. 

HAVING heard Ms C.R. Pidgeon (of Counsel) and later Mr 
T.C. Crossley on behalf of the Applicant and Mr P.G. 
Robertson on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That the application be dismissed. 
2. That liberty is reserved to the Respondent to apply 

for an order in respect of costs incurred in 
attending the hearing which was adjourned on 6 
October 1993. 

3. That liberty is reserved to any person summoned 
to attend as a witness by the Applicant to apply 
for an order in respect of costs incurred by that 
person in attending the Commission in response 
to that summons. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another 
and 

Cavlec Electrical Engineering Services Pty Ltd and Others. 
No. CR 470 of 1993. 

COMMISSIONER R.N. GEORGE. 
11 January 1994. 

Reasons for Decision. 
THE COMMISSIONER: This matter is before the Commis- 
sion pursuant to Section 44(9) of the Industrial Relations Act 
1979. The issues in dispute are set out in the schedule to a 
Memorandum of Matters for Hearing and Determination 
dated 23 November 1993 in the following terms: 

"The Commission is asked to hear and determine a 
claim that employees of the Respondents engaged on 
a number of projects at CSBP Kwinana should receive 
the following benefits to compensate them for disabil- 
ities peculiar to that workplace that are not adequately 
compensated for in the various Awards that they are 
employed under. 

1. A site allowance of $2.50 for each hour worked. 

2. Supply on employment of: 
1 Bluey Jacket 
2 Sets of Work Clothes 
1 Pair of Boots 

3. Adequate supply of tea, coffee, sugar and milk for 
smoko and meal breaks. 

4. Ten (10) cents per hour for each hour worked for 
maintenance of safety footwear. 

The Respondent employers oppose the claim." 
At the outset of proceedings leave was sought and granted 

for the Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch, BHP Engineering and Boral Ltd to be 
struck out as parties to the matter. 

It is common ground that the claim before the Commis- 
sion is to be determined in accordance with the Principles 
set out by the Commission in Court Session in its September 
1988 State Wage Case Decision (68 WAIG 2412) and by 
the Full Bench in Alcoa of Australia Limited and Others v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia (as it was then known) and Others (68 
WAIG 1690). These Principles have been canvassed in 
detail in a number of earlier proceedings and it is 
unnecessary for it to be done again in these Reasons for 
Decision. 

Mr Hodgson, for the Applicant Unions, referred to what 
is known as the Howard Street Decision (69 WAIG 1189) 
as support for his contention that disability and construction 
allowances which apply under the Awards applicable to 
building and construction sites do not necessarily compen- 
sate for all of the disabilities experienced on such sites. It 
was submitted that the Awards in question, in this case the 
Metal Trades (General) Award 1966 No. 13 of 1965 and the 
Electrical Contracting Industry Award R22 of 1978, cover 
a range of activities indicating an averaging concept which 
does not take into account the scale of disabilities found on 
construction sites. The fact that the Awards do not cover all 
disabilities found on building and construction sites is 
further illustrated, in Mr Hodgson's submission, by the fact 
that site allowances have been awarded by the Commission 
on many occasions. 

Mr A.E. Wood, an employee of one of the contractors on 
site, was called by Mr Hodgson to give evidence on 
disabilities noted during the site inspections held on 1 
December 1993 at the CSBP Kwinana site. The disabilities 
claimed may be summarised as follows. 

• Exposure to the elements 
• Heat in summer months 
• Wet and cold in winter months 
• The existence of chemicals and chemical proc- 

esses on site 
• Acids in some areas 
• Noise and vibration from operating equipment 
• Work in confined spaces 
• The requirement to wear harnesses when working 

from cable trays in some areas 
• Movement of tools and equipment to various areas 

of what is a large site 
• Dust from the movement and processing of 

fertiliser products. 
In the course of his evidence, Mr Woods observed that 

the conditions on the site under consideration were similar 
to those experienced at the Jarrahdale, Pinjarra, Kwinana 
and Wagerup alumina sites on which he had worked, except 
that the dust and chemical exposures were of a different 
kind. The evidence did not, however, refer to what 
allowances if any were paid on those sites, the circumstances 
under which they were paid, or the nature of the work 
involved. 

In response and dealing firstly with the site allowance 
claim, Mr Macaree acting on behalf of those employers for 
whom he held warrants referred to the following tests 
extracted from the Principles against which site allowance 
claims must be assessed. 

1. The claim must meet the requirements of the Work 
Value Principle. 
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2. Any site allowance determined must bear a direct 
relationship to the work environment and disabilities 
experienced on the site under consideration. 

3. It must be established that the disabilities encountered 
on site go beyond the general run of matters contemplated 
by the relevant Award. 

4. Site conditions common to the locality in which the site 
is situated can not be a factor in the determination of a site 
allowance (see 69 WAIG 2579). 

The CSBP Plant as described by Mr Macaree in his 
submissions is situated adjacent to Kwinana Beach Road in 
Kwinana and fronts on to the Kwinana beach foreshore. It 
is located on 86 hectares of land and has been in production 
for a number of years. Raw materials in the form of rock 
phosphate and sulphur are brought into the plant by various 
means including ships which unload at a wharf adjacent to 
the plant. Processing work carried out at the plant includes 
crushing, mixing and conditioning of rock phosphate to 
produce super phosphate. Other products, including acid, 
chlorine and sodium cyanide are produced as part of the 
process or in the chemical plant situated within the site but 
in its own isolated area. Other fertilisers, including 
ammonium nitrate and compound type fertilisers are also 
produced. CSBP itself employs approximately 400 persons 
on site associated with the production process and in 
maintenance. In addition it is said that varying numbers of 
contractors are engaged on site from time to time and they 
employ from between 30 to 175 employees, depending upon 
the work requirements. The work upon which the contrac- 
tors are generally engaged is maintenance and upgrade work 
and this is the case in respect of the application currently 
before the Commission. 

Mr Macaree distinguished the CSBP site and the work 
being performed on it from the major construction and 
building projects on which the phenomenon of site 
allowance payments had developed. He then turned to the 
Metal Trades (General) Award 1966 No. 13 of 1965 and the 
Electrical Contracting Industry Award R 22 of 1978 to 
demonstrate that both contemplated the work being per- 
formed on the site under consideration. In particular, he 
referred to subclause (11) of clause 18 of the Metal Trades 
(General) Award 1966 No. 13 of 1965 and subclause (10) 
of clause 18 of the Electrical Contracting Industry Award 
R 22 of 1978 which, in almost identical terms, provide for 
an allowance of $8.10 per week for work performed in 
chemical, artificial manure and cement works. These 
subclauses read as follows: 

"An employee, other than a general labourer, in 
chemical, artificial manure and cement works, in 
respect of all work done in and around the plant outside 
the machine shop, shall be paid an allowance calculated 
at the rate of $8.10 per week. This allowance shall be 
paid during overtime but shall not be subject to penalty 
additions. An employee receiving this allowance is not 
entitled to any other allowance under this clause." 

Further evidence of the fact that the awards contemplate 
work in the environment where fertiliser products are 
present is to be found in subclauses (12) and (14) 
respectively of the two awards which provide an allowance 
for work carried out on phosphate ships, reference to 
fertiliser manufacturers and chemical and fertiliser manufac- 
turers in the Schedule of Respondents to the Metal Trades 
(General) Award 1966 No. 13 of 1965 and to the transcript 
of proceedings which led to the making of that award (see 
CCIWA exhibit book). The transcript of those proceedings 
shows that work in cement and artificial manure establish- 
ments was clearly contemplated by the award and the 
payment of the allowance then already in existence for work 
performed in such establishments was clarified and re- 
viewed, it having last being reviewed in some detail in 1951. 

In respect of the claims for clothing and boots Mr 
Macaree drew attention to decisions of the Commission 
which confirm the well established industrial principle that 
in the absence of a requirement to wear distinctive clothing 
and in the absence of a need to provide protective clothing, 
it is the responsibility of the employee to provide his/her 

own work clothes and not that of his/her employer. In 
particular Mr Macaree referred to the Federated Clerks 
Union of Australia, Industrial Union of Workers, W.A. 
Branch v. Boans Limited and Others where Martin C. in 
dealing with a claim for work clothing said: 

"It is a well settled industrial relations principle that: 

The principle with respect to the provision of 
work clothing is clear and well-established. It is 
that in the absence of a requirement to wear 
distinctive clothing, and in the absence of a need 
for protective clothing, it is the employee's 
responsibility to provide his own working clothes 
and not that of his employer. (See BHP Employ- 
ees' Award [Appeal] [ 1974] 41 SAIR 1; see too: 
In re The Water Sewerage and Drainage Employ- 
ees [Government] Award [1977] 57 WAIG 1417; 
and see too: In re Engine Drivers' Award 
[Queensland] 1979 AILR 1340). 
(My emphasis) (61 WAIG p. 3089) 

I do not intend to include any regulation 
requiring either employer or employee to provide 
uniforms. This must remain a matter for individual 
contract. It is reasonable to expect an employee 
to provide himself or herself with ordinary 
clothing suitable to the employment in which he 
or she is engaged. It is also reasonable to expect 
that any special dress, such as uniforms, required 
by an employer will be provided at the employer's 
cost and remain his property. 
(My emphasis) (11 SAIR p. 206 at p. 234) 

Generally speaking I do not see why an 
employer should supply an employee with his 
working clothes or maintain them... If, however, 
the employer requires the employee to wear 
clothing which is distinctive to his establishment, 
quite different considerations apply. Such cloth- 
ing would not ordinarily be possessed by the 
employee on his engagement and would he of no 
use to him on leaving that particular employment, 
which are the reasons why I think such a dress 
should be supplied by the employer at his own 
expense and remain his property. 
(My emphasis)(17 SAIR p. 279 at p. 285)" 

(65 WAIG 806 at 807) 
The Commission was also referred to other authorities at 

57 WAIG 545 and 57 WAIG 1812 which refused claims for 
work clothing and boots on the same principle. 

Ms Greenhalgh for the Electrical Contractors' Associa- 
tion supported the arguments put by Mr Macaree and 
referred to the work being carried out by the employer 
members of the Association subject to the claim to 
distinguish it from construction work for which payment of 
site allowances is not uncommon. Ms Greenhalgh also drew 
attention to information provided in the course of inspec- 
tions that where possible major work is scheduled around 
quiet periods or shutdowns so as to minimise the disabilities 
suffered by the employees of contractors. It was also pointed 
out that in the case of one contractor the majority of work 
required was carried out in areas where none of the 
disabilities complained of were present (Transcript p39). It 
was submitted that in these circumstances it would be 
inequitable to fix an allowance which would apply 
irrespective of the disabilities actually experienced. 

Ms Greenhalgh acknowledged that a site allowance had 
previously applied on the site (68 WAIG 1893). It was 
pointed out, however, that it was as a result of a consent 
arrangement which precluded any weight being attached to 
it and had in any event applied only in relation to the 
construction of stages 1 and 2 of the sodium cyanide plant. 
This work is distinguishable from ongoing maintenance and 
upgrade work. 

Evidence was called on behalf of the Respondents in 
relation to the site and the conditions encountered by the 
employees of contractors engaged to work on it. 



Having considered all of the material placed before the 
Commission in these proceedings and taking into account 
information obtained in the course of inspections held on 1 
December 1993,1 make the following findings: 

1. The tests to be applied in relation to the claim are 
those set out by the Full Bench in the Alcoa Case 
(supra) and by the Commission in Court Session 
in its State Wage Case Decision (supra). 

2. The conditions under which the work under 
consideration is performed are clearly contem- 
plated within the Metal Trades (General) Award 
1966 No. 13 of 1965 and the Electrical Contract- 
ing Industry Award R 22 of 1978 as evidenced by 
the special rates and provisions contained in the 
respective awards and by the other matters 
referred to by Mr Macaree in his submissions. 
There is no doubt that there are disabilities 
associated with the work required to be performed 
but these disabilities are either covered by the 
special rates and provisions of the respective 
awards or are disabilities not uncommon to the 
work being performed and contemplated within 
the award rate of pay. 

3. The work under consideration, the circumstances 
under which it is performed and the nature of 
employment is clearly distinguishable from that 
encountered on major construction and building 
sites where site allowance payments and the 
provision of boots and clothing are not uncom- 
mon. 

4. The site itself is well established having been in 
existence for some 25 years. The buildings are 
generally well laid out and the areas around them 
are sealed with either bitumen or grass. The 
buildings in which the work is carried out are 
generally large and well ventilated. There are six 
major manufacturing plants three of which are 
chemical manufacturing plants which require 
special care to be taken when work is being carried 
out but do not involve a number of the disabilities 
complained about. The other three manufacturing 
plants relate to the receival, manufacture and 
distribution of fertiliser products. In these areas 
there is the presence in varying degrees of dust, 
dirt, noise and vibration. The extent to which these 
disabilities are evident depends upon the area in 
which work is being carried out and in some cases 
they are severe and in other cases non existent. 
There is no evidence before the Commission as to 
what proportion of time would be spent in those 
areas where the disabilities are particularly severe 
and those areas where the disabilities are less 
severe or non existent. While the site is large it is 
well serviced by sealed roads, established stair- 
ways, walkways and in one case lifts. There is no 
doubt that in some cases employees are required 
to travel some distance from their amenities area 
to their workplace. These circumstances, how- 
ever, do not justify the allowance claimed. 

There was no evidence of any features peculiar 
to the CSBP plant that are not found at other 
artificial manure works and contemplated within 
the awards applicable to the work concerned. 

5. There is no evidence of any change in the work 
being performed or in the conditions under which 
the work is being carried out that would constitute 
such a significant net addition to work require- 
ments as to warrant the creation of a new 
classification, upgrading to a higher classification 
or the creation of a special allowance in accor- 
dance with the Work Value Principle. 

footwear or for the provision of tea, coffee, sugar 
and milk to establish the merit of those claims or 
to cause the Commission to exercise its discretion 
other than in accordance with the well established 
principles referred to earlier in these Reasons for 
Decision. 

I would note here, however, that there are a 
number of areas at the site where the presence of 
dust, dirt and acids are such that there is 
justification for the provision of protective cloth- 
ing. I also note that in all cases but one the 
employers subject to the claim before the Com- 
mission provide such clothing on a fair wear and 
tear replacement basis. In my view all employers 
on site should provide protective clothing on the 
same basis in appropriate circumstances. This 
matter should be able to be resolved between the 
parties without the need to involve the Commis- 
sion. If that is not possible, however, the matter 
should be referred to the Commission by way of 
a Section 44 conference to enable it to be 
addressed in its proper context. 

In summary the Applicant Unions have not discharged the 
onus which rests upon them to make out their claim (see 67 
WAIG 331) and on the basis of the findings set out above, 
the application is to be determined by an Order of dismissal. 

Appearances: Mr N. Hodgson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and the Metals and Engineer- 
ing Workers' Union—Western Australia. 

Mr S. Macaree on behalf of respondent members of the 
Chamber of Commerce and Industry of Western Australia. 

Ms M. Greenhalgh on behalf of respondent members of 
The Electrical Contractors' Association of Western Austra- 
lia (Union of Employers) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Another 

and 
Cavlec Electrical Engineering Services Pty Ltd and Others. 

No. CR 470 of 1993. 
COMMISSIONER R.N. GEORGE. 

11 January 1994. 
Order. 

HAVING heard Mr N. Hodgson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and the Metals and Engineer- 
ing Workers' Union—Western Australia, Mr S. Macaree on 
behalf of respondent members of the Chamber of Commerce 
and Industry of Western Australia and Ms M. Greenhalgh 
on behalf of respondent members of The Electrical 
Contractors' Association of Western Australia (Union of 
Employers), the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

6. Nothing was put before the Commission in 
connection with the claims for boots and clothing, 
an allowance for the maintenance of safety 
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CONFERENCES-— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
SDR Construction and Others 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch, The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of 

Australia—Western Australian Branch and the Australian 
Electrical, Electronics, Foundry and Engineering Union 

(Western Australian Branch) 
No. C 550 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
19 January 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 24th day of December, 1993 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas the parties were in dispute over the terms and 
conditions of employment for employees who are employed 
at the Griffin On Shore Gas Plant Construction Project; and 

Whereas, the parties have now reached agreement as to 
the terms and conditions of employment for the said 
construction project; 

The Commission hereby issues an Order in the terms of 
the attached Schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Griffin On Shore Gas 
Plant Project Construction Order 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Site Disability Allowance 
6. Safety Footwear 
7. Rest and Recreation Leave 
8. Industrial Relations Procedure 
9. Superannuation 

10. Termination/Redundancy 
11. No Extra Claims 
12. Tferm 

Schedule of Respondents 

3.—Area and Scope. 
This Order shall apply to the employers listed in Schedule 

A hereto who are bound by the following awards and to their 
employees who are employed on the construction phase of 
the Griffin On Shore Gas Plant and to the Unions listed 
hereunder: 

AWARDS 
Metal Trades (General) Award 1966 No. 13 of 

1965—Part II 
Electrical Contracting Industry Award No. R 22 of 

1978 
Engine Drivers (Building and Steel Construction) 

Award No. 20 of 1973 
Building Trades (Construction) Award 1987 No. 14 

of 1978 

UNIONS 
Metal and Engineering Workers' Union—Western 

Australia Branch. 
Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch). 
The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia, WA 
Branch. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be prescribed 
in the award by which the employee would be bound if not 
for this Order. Where the provisions of such award are 
inconsistent with the provisions of this Order, the provisions 
of this Order shall prevail. 

5.—Site Disability Allowance. 
A site disability allowance of $2.00 per hour for each hour 

worked shall be paid to compensate employees for condi- 
tions which exist on the project and shall be in lieu of the 
prescribed payments for disabilities in the named Awards. 

6.—Safety Footwear. 
(1) Each employee on commencing employment on site 

shall be provided with one pair of safety footwear free of 
charge and shall be replaced on a fair wear and tear basis. 

(2) Subclause (1) of this clause shall not apply if the 
employer has previously issued safety footwear to a current 
employee and such footwear is in good condition. 

7.—Rest and Recreation Leave. 
Employees who are engaged on work to which this Order 

applies and who qualify for rest and recreation leave in 
accordance with subclause (8) of Clause 7.—Distant Work 
of Part II—Construction Work of the Metal Trades 
(General) Award 1966 No. 13 of 1965, subclause (7) of 
Clause 21.—Distant Work of the Electrical Contracting 
Industry Award No. R 22 of 1978, subclause (8) of Clause 
23.—Distant Work of the Engine Drivers (Building and 
Steel Construction) Award No. 20 of 1973 or subclause (8) 
of Clause 21.—Living Away From Home Allowance— 
Distant Work of the Building Trades Construction Award 
1987 No. R 14 of 1978 shall be entitled to such leave after 
eight weeks continuous service in lieu of the prescribed four 
months. 

8.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her union delegate and the 
employee's immediate supervisor. 

(2) If the matter is still unresolved by the discussions 
referred to in (1) hereof the union delegate shall discuss and 
attempt to resolve the dispute with the contractor's site 
management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern it shall be referred to the contractor's senior 
management representative and/or his/her nominee and the 
appropriate full-time union official. The parties shall then 
initiate steps to resolve the grievance as soon as possible. 

(4) While the steps in subclauses (1) to (3) are being 
followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission, provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

9.—Superannuation. 
The employer undertakes to contribute to C + BUS or any 

other fund which meets the approved standards at the 
prevailing rates prescribed by those funds. 

10.—Tbrmination/Redundancy. 
The termination/redundancy provisions prescribed in 

Clause 14.—Termination/Redundancy of the Metal Trades 
(General) Award 1966 No. 13 of 1965 Part II—Construction 
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shall apply to employees who are employed by the 
Respondent and whose Award does not provide for such 
provisions. 

11.—No Extra Claims. 
An express condition of this Order is that the unions will 

make no further claims on the employer over and above the 
conditions set out in this Order for the life of the project. 

12.—Term. 
This Order shall have effect from the 1st December, 1993 

and shall remain in force until the completion of the 
construction phase of the project. 

Schedule of Respondents. 
SDR Construction 
Nilsen Electric (WA) Pty Ltd 
Lissadell Pty Ltd 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch and The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of Australia— 

Western Australian Branch. 
No. C 545 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 January 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 21st day of December, 1993 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas on the 14th day of January, 1994 the Commis- 
sion held a further conference and conducted inspections at 
the C.B.H. site at Geraldton and thereafter expressed several 
recommendations to the parties; and 

Whereas on the 19th day of January, 1994 the conference 
was resumed in Perth and the applicant made an offer to the 
respondents; and 

Whereas on the 21st day of January, 1994 at Geraldton 
the said offer was conveyed to the applicant's employees but 
was rejected and strike action by the employees commenced 
and allegedly will continue until at least the 27th January, 
1994; and 

Whereas it has been demonstrated that industrial action 
has occurred in support of the Union's claims and is 
continuing; and 

Whereas, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders: 
(a) That the respondent unions' and their officials 

shall take all necessary steps to ensure that all the 
employees concerned, who are or are eligible to 
be members of the unions' shall, resume normal 
work at the applicant's operations at the C.B.H. 
site at Geraldton in accordance with this Order no 
later than 7.30am Monday the 31 st day of January, 
1994. 

(b) That the employees' named hereunder shall 
resume and continue normal work in accordance 
with their contracts of service and the applicable 
provisions of the Metal Trades (General) Award 
1966 No. 13 of 1965 and the Engine Drivers 
(Building and Steel Construction) Award No. 9 of 

1973 commencing no later than 7.30am Monday 
the 31st day of January, 1994. 
Abbut, Ian Wayne 
Adamusik. Andrew John 
Aitken, Peter Kennerley 
Albertini, Alfi 
Albidonia, Paul 
Alcarria, Arturo 
Alcarria, Jose 
Alispanic, Muhamed 
Allengame, David Peter 
Arvela, Jose Antonio 
Astudillo, Mario 
Azzam, Abraham Mitri 
Babic, Tony 
Barroso, Joaquim Encamac 
Bassula, Frank Noel 
Bektic, Salko 
Bemath, Steven Scott 
Blazevic, Zelko 
Branningan, Richard 
Cameron, Andy Moore 
Camps, Wilhelmus Gerardus 
Canelas, Fernando Tavares 
Canicais, Manuel 
Casas, Ramon 
Castillo, Rafael 
Chong, Soo-Young 
Chung, Yung Sok 
Correia, Manuel Da Costa 
Grizzle Desmond Cecil 
Da Mota, Rui Emanuel 
Da Silva, Antonio Gongalv 
Danicic, Radojica 
De Abreu, Fransico 
De Franca, Jose 
De Freitas, Uriel Orlando 
De Oliveira, Eduardo Jorg 
De Oliveira, Jose Manual 
Dias, Jorge Jose' Damaso 
Dickson, Errol Leon Grego 
Dillon, David Anthony 
Dionisio, Luis Baltazar 
Dos, Anjos Jose' Manuel 
Dos Santos, Fernando Euse 
Dos Santos, Jose 
Duarte, Armenio Casaca 
Elpez, Mario 
Fairbairn, Douglas Walker 
Ferreira, Sergio Bruno 
Ford, Kevin Llewllyn Pat 
Gil, Fernando Manuel 
Giorgi, Antonio 
Golijanin, Savo 
Goncalves, Jose 
Goodall, Stephen Peter 
Grose, Trevor John 
Han, Hong Suk 
Hay, George William 
Hayes, Terry James 
Heald, Philip Andrew 
Herrera, Roberto 
Hicks, Noel John 
Hill, John Maclean 
Kang, Young Mo 
Kelly, John 
Kim, Duk Young 
Kim, Joung II 
Kim, Won Sik 
Klynsoon, Bert 
Klynsoon, Christopher Cha 
Klynsoon, Timothy Charles 
Kovac, Bozidar 
Landfried, Jeffrey Paul 
Lemierz, Walter George 
Lewis, Walter Dennis 
Lovett, Cedric 
Lukix, Rarenko 
Malone, Sean William 
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Marjonovic, Dusan 
Matisons, Christopher Joh 
McGlynn, Michael 
McKenna, Henry Peter 
Meerbach, Richard Anthony 
Melling, Brian Keith 
Memic, Dzemal 
Memic, Ernes 
Min, Kyeong Kwang 
Murray, Michael David 
Neves, Jorge Magno Ferrei 
Novkovic, Cedomir Charlie 
Nunes, Aurelio Jose 
O'Donnell, Brett Romoa 
Okely, Neville John 
Orders, Jon 
Park, Kun Young 
Pekic Dragan 
Reran, Branko 
Perosy, Alec 
Pereira, Fernando Manuel 
Pereira, Joao 
Plazinic, Slavko 
Poole, Simon John 
Pranjic, Luke 
Pulham, Christopher 
Ratima, James Robert 
Rock, Charles Robert 
Rodrigues, Arlindo 
Rose, Adrian Maxwell 
Rose, Terry Winston 
Santos, Vitor Manuel 
Sassi, Luigi 
Sauli, Guido 
Sauli, Martin 
Searles, Robert James Tho 
Seh, Tarik 
Sirovica, Damir 
Skroza, Robert Andrew 
Smith, Brendan William 
Sousa, Antonio Domingos 
Sousa, Luis Manuel 
Spinola, Henrique Manuel 
Spozetta, Michael Edward 
Studsor, David Kenneth 
Suljic, Amir 
Taylor, Russell John 
Tbledo, Andres 
Tomic, Mirko 
Ullrich, Kirk Anthony 
Vieira, Emanuel Victor 
Wong, Steven Michael 
Wyllie, Ian Joseph 
Yoon, Ho Jong 
Yoon, Sung 
Zonato, Carlo 

(c) The applicant shall service upon each employee 
named above a copy of this Order no later than 
5.00pm of Thursday the 27th of January, 1994. 

(d) This Order shall come into operation on Thursday 
the 27th day of January, 1994 and shall remain in 
force until the Unions' claims are determined 
either by further conciliation or arbitration. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
The Board of Management, 

Selby Lemnos Hospital. 
No. C 527 of 1993. 

COMMISSIONER J.F. GREGOR. 
27 January 1994. 

Order. 
WHEREAS on the 9th of December 1993, the Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch filed an application in the Commission for a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979, to discuss a dispute between it and the Board of 
Management of the Selby Lemnos Hospital over a disagree- 
ment which had arisen between Mrs M. Nugent, a member 
of the Union, and Mr E. Turner, a Safety Officer employed 
at Selby Lemnos Hospital; and 

Whereas on the 20th of January 1994, the parties met in 
conference at which time Ms Nugent and Mr Timer 
indicated agreement to a course of action to resolve the 
dispute between them; and 

Whereas the parties agreed that the matter could be 
resolved by correspondence between them and that the 
exchange of the correspondence would be in full and final 
settlement of the complaint of Ms Nugent; and 

Whereas the parties have filed in the Commission a 
writing which details the settlement, the said writing being 
contained on the Commission's records in File No. C 527 
of 1993; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and by 
consent, hereby orders;— 

(1) That the dispute, which existed between Ms M. 
Nugent and Mr E. Timer arising during the course 
of their employment at Selby Lemnos Hospital, 
has been settled in the terms set out in a writing 
contained in File No. C 527 of 1993. 

(2) That the said writing is in full and final settlement 
of any claim in any jurisdiction which might have 
arisen from the said dispute. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The Plumbers 

and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; The 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch; The Australian Builders' Labourers' Federated 

Union of Workers—West Australian Branch 
and 

Minister for Housing. 
No. C 225 of 1993. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 19th May 1993 the 
applicant unions applied for a conference pursuant to s.44 
of the Act against the Hon Minister for Housing "with 
respect to the imminent redundancy of the Homes west 
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maintenance section". A conference was held on the 21st 
May 1993. The applicants outlined their understanding of 
the events and requested information from the employer 
about the reasons why the decision had been made to close 
the maintenance section. The applicants also wanted a 
deadline of the 30th June extended. The applicants also 
queried the kind of alternative employment which would be 
offered to the employees affected, and also the future of 
apprentices employed at Homeswest. The representatives of 
the Hon Minister responded to a number of these concerns. 
The conference adjourned on the understanding of the 
Commission that the respondent would contact the appli- 
cants by close of business on the 24th May 1993 regarding 
the provision of information. Further, in the event that the 
applicants sought the re-convening of the conference, the 
applicants would provide a further schedule setting out the 
matters to be discussed. 

On the 25th May 1993, Ms Harrison requested that the 
conference be re-convened, and a substitute schedule 
together with a schedule of orders sought by the applicants 
was forwarded to the respondent and to the Commission. 
The conference proceedings re-convened on the 28th May 
1993. Agreement was not able to be reached at that 
conference and the applicants have pressed the Commission 
to issue orders in the terms sought. These Reasons for 
Decision relate to that request. 

The Commission at the previous conference expressed the 
view that the applicants should be told by the respondent the 
reasons why the decision has been taken to close the 
maintenance section of Homeswest. Nothing that has been 
said at the conference subsequently has altered that view. 

The matter is to be approached this way. The situation 
where an employer makes a decision to close a particular 
part of its operation is a decision for the employer to take. 
Whilst generally it is accepted that an employer has a right 
and a duty to manage its operations efficiently and 
economically and the Commission will not interfere unless 
an act of management is shown to have an effect upon 
employees which is unsafe or unfair, it is quite clear that 
managerial decisions do not stand outside the area of 
industrial matters and disputes (RRIA v. ETU (1988) 68 
WAIG 2036 (FB)). Many management decisions are capable 
of generating an industrial dispute. The issue here is clearly 
a matter relating to the work, privileges, rights or duties of 
employers or employees in any industry. Further, the 
situation here is analogous to the position where an 
employer decides to terminate the employment of an 
employee but fails to give a reason for that termination. In 
Western Suburbs District Ambulance Committee v. Tipping 
[1957] AR NSW 273, a majority of the Full Bench on that 
occasion said at 277: 

"... An employer may refuse to give any reason for 
dismissing his employee, unless there is some award 
provision to the contrary, but if an application for 
re-instatement be made, then evidence may be adduced 
in support of the application, which is sufficient to 
establish a prima facie case of harshness, and thus to 
call for further enquiry." 

In this case, that there may not at present be a legal 
requirement for the Minister for Housing to give reasons for 
the decision taken is not to the point. Where the decision 
taken leads to an industrial matter as defined in the Act being 
referred to the Commission, then the Commission may 
impose that requirement if it is appropriate so to do. In 
Public Service Board of New South Wales v. Osmond 
(1986) 159 CLR 656 the High Court stated: 

"There is no general rule of the common law, or 
principle of natural justice, that requires reasons to be 
given for administrative decisions, even decisions 
which have been made in the exercise of a statutory 
discretion and which may adversely affect the interests, 
or defeat the legitimate or reasonable expectations of 
other persons ... However the fact that no reasons are 
given for a decision does not mean that it cannot be 
questioned; indeed, if the decision maker does not give 
any reason for his decision, the court may be able to 
infer that he had no good reason." 

In this case, the Commission is not being asked to 
adjudicate upon the reason. It is merely being asked to 
require an employer to give to a union or unions registered 
under the Act the reasons why a decision which affects the 
members of the union or unions has been taken. 

The power to make an order is restricted in s.44, but it 
is clear that the Commission is able to give such directions 
and make such orders as will, in the opinion of the 
Commission, encourage the parties to exchange or divulge 
attitudes or information which in the opinion of the 
Commission would assist in the resolution of the matter in 
question (s.44(6)(ba)(iii)). 

In this case, the Commission is told that the respondent 
has made a decision to close the maintenance section of 
Homeswest. That decision has led to the current dispute 
being brought to the Commission. The Commission has 
been informed that previous reports regarding the efficien- 
cies of Homeswest have been released to the unions, and 
discussions have occurred regarding their contents. Indeed, 
the Commission is told that either the information sought 
is already available or at least known to the applicants from 
the previous reports. If that is so, then there can be no 
objection to the provision of the information for the purposes 
of these proceedings. 

The problem facing the respondent really stems from an 
apparent refusal to provide that information. The Commis- 
sion is driven to the conclusion against that background that 
a refusal by the respondent to release the information upon 
which it has based its decision will naturally engender 
suspicion and mistrust amongst the employees affected. 
Even if that suspicion and mistrust is misplaced, its very 
existence may well lead to a deterioration in industrial 
relations. In those circumstances it is quite appropriate for 
an order to issue requiring the respondent in this matter to 
provide to the applicants by the 1st June 1993 the 
information upon which it relied in taking the decision that 
it has taken. I also think that in the absence of that 
information, agreement on the issues referred to the 
Commission in this application is most unlikely. The 
Commission should ensure that matters are resolved by 
agreement rather than by arbitration and in the view of the 
Commission the provision of that information will assist in 
the resolution of the dispute referred to the Commission. 

Similarly, the details of the alternative employment being 
offered to these employees is as much a part of the 
framework which needs to exist in order to enable the parties 
to reach agreement. As the Commission understands the 
situation, the respondent has communicated such informa- 
tion when it becomes available. Embodying that in an order 
will, in the opinion of the Commission, assist in breaking 
down the barrier which currently exists and thereby assist 
in the resolution of the matter. 

The unions have also sought an order directing the 
respondent to extend the date of the 30th June 1993. This 
date has apparently been set by the respondent and is the 
date by which employees must make an election regarding 
the various alternatives which are available or to be 
available to them. The applicants maintain that there is 
insufficient time available to employees, or more particu- 
larly insufficient time given the lack of information 
available, for such fundamentally important decisions to be 
made. They claim that the effect of the decision is harsh. The 
respondent disagrees, and opposes the extension of any 
deadline. Ms Mettam impressed upon the Commission the 
central importance of the date for a number of issues. It is 
seen by the respondent as being quite fundamental. The 
respondent viewed with concern any suggestion that the date 
could be changed. 

Having considered the issues, it is apparent that it is not 
necessary to consider this claim in detail at this stage. The 
Commission was told of the expectation that further 
information would become available next week and that the 
consultation envisaged by the General Order would be, and 
is, occurring. However, the Commission is not prepared to 
find on the information presently available to it that there 
is no substance to the claim and that it should now be struck 
out. 
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Accordingly, liberty is reserved to the applicants to raise 
this matter subsequently. In the event that they seek the 
consideration of this claim, the applicants are aware of the 
significant opposition to it from the respondent. A re- 
convening of the proceedings for that purpose will however 
permit a proper examination of all of the issues to which the 
applicants and Ms Mettam referred. 

The application is adjourned on the above understanding 
and it may be re-listed upon the application of any of the 
parties to the application. 

An order now issues in the terms of the minutes which 
were distributed to the parties during the proceedings. 

Appearances: Ms J. Harrison on behalf of The Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and The Australian 
Builders' Labourers* Federated Union of Workers—West- 
em Australian Branch and with her Mr F. Smith. 

Mr P. Mitchell on behalf of The Plumbers and Gas fitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers. 

Mr J. Lange, Ms S. Mettam and Mr B. Thomas on behalf 
of the respondent. 

2) That the respondent shall progressively notify the 
applicant in writing details of the permanency, 
location, designation and duties of alternative 
employment being offered to the employees of the 
maintenance section of Homeswest as that infor- 
mation becomes available. 

3) That in the event that the consultation envisaged 
in paragraph 4(2)(a) of the Western Australian 
Government Employees Redeployment, Retrain- 
ing and Redundancy General Order does not 
occur, liberty is reserved to the applicant to apply 
to the Commission for a further order extending 
the date by which employees or any of them are 
required to advise the respondent of their choice. 

4) That liberty is reserved to the parties or any of 
them to apply to vary the terms of this order. 

5) That this application be adjourned and may be 
re-listed upon the request of any of the parties to 
the application. 

(Sgd.) A.R. BEECH, 
S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The Plumbers 

and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; The 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch; The Australian Builders' Labourers' Federated 

Union of Workers—West Australian Branch 
and 

Minister for Housing. 
No. C 225(1) of 1993. 

COMMISSIONER A.R. BEECH. 
28 May 1993. 

Order. 
HAVING heard Ms J. Harrison on behalf of The Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch and The Australian 
Builders' Labourers' Federated Union of Workers—West- 
ern Australian Branch and with her Mr F. Smith, and Mr P. 
Mitchell on behalf of The Plumbers and Gasfitters Employ- 
ees' Union of Australia, West Australian Branch, Industrial 
Union of Workers on behalf of the applicants, and Mr J. 
Lange, Ms S. Mettam and Mr B. Thomas on behalf of the 
respondent, and having this day published its Reasons for 
Decision in the matter, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

1) That the respondent supply to the applicant by 
close of business on the 1st day of June 1993 a 
copy of the September 1992 Report, or the 
relevant extracts thereof, and any subsequent 
information, containing information or data relied 
upon by the respondent in its decision to close the 
maintenance section of Homeswest. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The Plumbers 

and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; The 

Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch; The Australian Builders' Labourers' Federated 

Union of Workers—West Australian Branch 
and 

Minister for Housing. 
No. C 225(2) of 1993. 

COMMISSIONER A.R. BEECH. 
21 January 1994. 

Order. 
WHEREAS a conference of the parties was held; 

And whereas on the 28th day of May 1993 the 
Commission issued an Order and Reasons for Decision 
stating that the respondent was to supply certain information 
to the applicants and adjourning the application to be 
re-listed upon the request of the parties; 

And whereas the applicants have advised the Commission 
that they no longer wish to proceed with the application; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Foodland Associated Limited 
(Western Australia). 
No. C 489 of 1993. 

COMMISSIONER A.R. BEECH. 
21 January 1994. 

Order. 
WHEREAS a conference of the parties was held; 

And whereas the conference was adjourned to enable 
discussions to take place between the parties; 

And whereas the Commission advised the parties that if 
nothing was heard from them within a specified period of 
time the application would be discontinued; 

And whereas that period of time has lapsed and nothing 
has been heard from either party; 

Have having heard Mr B. Johnston on behalf of the 
applicant and Ms C. Brown on behalf of the respondent; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

United Construction Pty Ltd. 
No. CR 322 of 1993. 

COMMISSIONER R.N. GEORGE. 
19 October 1993. 

Reasons for Decision. 
THE COMMISSIONER: On 20 July 1993 an application 
was filed in the Commission pursuant to section 44 of the 
Industrial Relations Act 1979 (the Act), on behalf of United 
Construction Pty Ltd. The ground upon which the applica- 
tion was made was that negotiations between United 
Construction Pty Ltd and the Metals and Engineering 
Workers' Union—Western Australian Branch concerning 
site conditions to apply to the Geraldton Grain Terminal 
expansion project had reached an impasse and the assistance 
of the Commission was required to enable outstanding 
issues to be resolved. In the course of a number of 
conferences which followed, the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch, and the Australian 
Builders' Labourers' Federated Union of Workers, Western 
Australian Branch, were joined as parties to the proceedings. 
In the end, all of the matters in dispute could not be resolved 
by conciliation and the question of site allowance was 
referred for hearing and determination pursuant to section 
44(9) of the Act. 

Before dealing with the merit of the claim it is necessary 
to note two matters for the record. Firstly the Australian 
Builders' Labourers' Federated Union of Workers, Western 
Australian Branch (the ABLF), having been informed of the 
intention to have the question of site allowance referred for 
hearing and determination, wrote to the Commission and 
informed it that the work being performed by its members 
on site was all but at an end and as such it had no significant 
interest in the matter. This advice was later confirmed by 
a further letter dated 6 October 1993 by which the ABLF 
informed the Commission that it would not be entering an 
appearance in the hearing proceedings. Secondly the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch (the CMETU) verbally advised the Commission on 
the date of the hearing that it also did not wish to participate 
in proceedings and had separate issues which it would be 
taking up with United Construction, In the circumstances the 
Commission took the notifications to mean that the unions 
concerned no longer wished to be a party to proceedings and 
directed pursuant to section 27(1 )(j) of the Act that they be 
struck out. 

I turn now to deal with the merit of the claim before the 
Commission which is expressed in a schedule to the 
Memorandum of Matters for Hearing and Determination in 
the following terms: 

"The Commission is asked to hear and determine a 
claim for a site allowance of $2.50 an hour for each 
hour worked by employees of the Respondent em- 
ployer engaged in construction work at the Grain 
Terminal Upgrade site Geraldton. 

The Respondent employer oppose(s) the claim." 
The project subject to the claim concerns the construction 

of new grain storage facilities at the CBH Grain Terminal 
site adjacent to the Geraldton wharf. The project includes 
the construction of 14 steel "cells" some 43.5 metres in 
height and 24 metres in diameter. The cells are supported 
on metal frames and each has a grain holding capacity of 
10,000 tonnes. Associated works include civil works, a 
conveyor and gallery system with transfer stations and dust 
extraction facilities, a road/rail receival "pit" and a metal 
clad "working house" with concrete floors roughly equiva- 
lent in size to a sixteen storey building. The working house 
contains mechanical and electrical plant and equipment. 

The civil works commenced in Febmary 1993 and the 
project is scheduled for completion by September 1994. The 
total cost of the project is approximately $60 million of 
which $35 million is contracted to the Respondent to these 
proceedings. The workforce on site at the time of inspections 
numbered approximately 85 and is expected to peak at 
around 100. 

There is no dispute between the parties that the site is of 
the type for which a site allowance payment would be 
appropriate. Mr Street appearing for the Applicant union, 
however, acknowledged that the onus was on the Applicant 
to establish that the Metal Trades (General) Award 1966 No. 
13 of 1965 did not adequately compensate for the disabilities 
experienced on site. In this context he referred to the 
Electrical Trades Union of Workers of Australia (Western 
Australian Branch) Perth (as it was then known) and the 
Amalgamated Metalworkers and Shipwrights Union of 
Western Australia (as it was then known) v. G. & G. 
Electrical Enterprises Pty Ltd and E.P.L. Kone Pty Ltd (69 
WAIG 1189). He submitted that the present matter was not 
distinguishable from the matter then under consideration 
and that the Reasons for Decision in those proceedings 
supported his contention that the Geraldton Grain Terminal 
site was of the type which justified the payment of a site 
allowance. This was not contested on behalf of the 
Respondent employer. Mr Street also submitted, and I 
accept it to be the case, that the claim was able to be 
determined within the Principles enunciated by the Commis- 
sion in Court Session in its State Wage Decisions and that 
the tests set out by the Full Bench of the Commission in 
what is known as the Alcoa case (68 WAIG 1690) were 
satisfied. Mr Street also referred to other projects for which 
site allowances had been either agreed or awarded as 
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measures against which he submitted the claim of $2.50 for 
each hour worked in the present case was justified. 

The disabilities referred to and noted from inspections as 
summarised by Mr Street included: 

• the requirement to work at heights 
• the exposed nature of the site 
• the effects on cranage of winds notorious in the 

area 
• noise/heat/fumes from welding in tanks 
• the requirement to work under steel 
• the presence of sand flies in some areas 
• the requirement to work in confined spaces 
• dust during dry weather from both the site and the 

existing adjacent grain terminal receival facilities 
• muddy conditions during wet weather 
• the requirement to work from scaffolding and 

mobile cages 
• the requirement to work with secondhand timber 
• confined work areas 
• the requirement to use ladders to gain access to the 

upper levels of the tank work 
• disabilities associated with the need to back gouge 

and weld vertical joints by the inner shield 
welding process. 

A witness from site was called to confirm and elaborate 
on the disabilities said to exist. 

Mr Dwyer for the Respondent employer, while acknowl- 
edging that a site allowance was justified and permissible 
under the Principles which govern the payment of such 
allowances, submitted that the amount claimed was exces- 
sive and contended that a site allowance of no more than 
$1.50 was appropriate in all of the circumstances. 

Mr Dwyer acknowledged that in determining the level of 
site allowance to be paid it was necessary to have regard for 
the disabilities particular to the site under consideration. He 
also acknowledged, however, the difficulty in fixing an 
appropriate quantum without reference to other measures 
and like Mr Street, looked to other projects as a guide. These 
included projects where site allowances had been arbitrated, 
projects categorised on a regional basis, and previous grain 
terminal construction projects. Copies of decisions and/or 
orders relating to each project were provided for the 
information of the Commission. What this information 
revealed was that for a range of sites in the Geraldton region 
site allowances had been struck within a range of $1.00 to 
$1.90 for each hour worked. These amounts, when adjusted 
to take into account CPI movements to the present date, 
equate to payments within a range of $1.06 to $1.95. A 
number of the allowances at the higher end of this range 
were said by Mr Dwyer to apply to the Namgulu Synthetic 
Rutile Plant at Eneabba West, where conditions were so 
much worse than the Grain Tbrminal site that it provided no 
basis for comparison. 

As to other grain silo work Mr Dwyer referred to an 
arbitrated decision of the Australian Industrial Commission 
in 1983 which awarded a site allowance of 90 cents for each 
hour worked (Print F2391). This amount, if adjusted for CPI 
movements, would currently stand at $1.25 for each hour 
worked and is said to have also been adopted in relation to 
grain terminal work carried out at Esperance. He contrasted 
these projects with the projects referred to by Mr Street 
where allowances had recently been approved in a range of 
$1.90 to $2.05. The $1.90 had been awarded in respect of 
the Nifty Copper Project, a new mine being developed on 
the western edge of the Great Sandy Desert approximately 
220 kilometres from Marble Bar which was the nearest open 
town. The other project concerned the development of an 
iron ore mine at Marillana Creek (Yandicoogina), a remote 
site north west of Newman in the central Hamersley Ranges. 
There were ten contractors on that site and the peak work 
force was approximately 320. These projects suffered all of 
the disabilities normally associated with large engineering 
projects in remote locations in the north west. Employees 
were housed in basic construction camp accommodation and 
had no access to normal town facilities. 

Having considered all of the material before the Commis- 
sion I am satisfied the claim fits within the Principles of the 
Commission applicable to the determination of site allow- 
ance payments and that the work under consideration is not 
totally contemplated within the existing classifications and 
allowances contained in the Metal Trades (General) Award 
1966 No. 13 of 1965. In deciding the level of payment to 
be awarded I have taken into account the size of the project, 
its location, the accommodation provided to non local 
employees, the ready access to facilities normally associated 
with a large regional centre such as Geraldton, the site 
disabilities and the nature of the work being carried out. 

The job is not large by comparison with other large scale 
engineering projects and is located at the edge of the 
Geraldton town centre adjacent to the wharf. The majority 
of non local employees are provided with motel/guest house 
type accommodation, one to a room, and have ready access 
to normal town facilities. There is no doubt that the site is 
exposed and subject to winds notorious in the area. This is 
demonstrated by Bureau of Meteorology reports submitted 
by Mr Dwyer. The soil on site is said to be reclaimed soil 
and as such conducive to dusty and muddy conditions in 
certain weather conditions. The silos are being built in a 
relatively confined area but the site has the benefit of an 
extensive grassed layout area adjacent and to the east. There 
is some congestion but this is not significant and the 
concentration of activity which arises from the interface of 
trades found on many large construction projects is also not 
significant. Many of the disabilities referred to are not 
unusual to major engineering projects nor is the work 
performed out of the ordinary. There is of course the 
disability of working in and around tanks and that is taken 
into account. 

I am mindful of submissions made by Mr Street that the 
employer had already made an offer of $ 1.70 for each hour 
worked as part of a package of conditions to apply to the site 
which had been rejected by the union. It is important to 
realise, however, that the amount offered was in the context 
of a total package, the other elements of which are not before 
the Commission. It was the breakdown in these negotiations 
which led to the site allowance question being referred for 
arbitration independent of the other matters addressed in the 
proposed package. 

I need also to note for the record that following the 
hearing of this matter in Geraldton on 7 October 1993 the 
employees on site continued to engage in industrial action 
and this culminated in Conference proceedings before the 
Commission as presently constituted. In the course of that 
Conference the parties agreed that any decision in this 
matter ought be deferred while negotiations took place in 
relation to the other site related matters which were then in 
dispute. It was considered that there was merit in attempting 
to return to the "package" approach encompassing all 
matters in dispute and to deal with the site allowance as part 
of that package. Such a course was considered to provide 
some flexibility in the negotiating process. Although this 
position was accepted by all concerned the Commission was 
subsequently confirmed in a re-opening of proceedings on 
19 October 1993 that the other matters were settled on site 
without consideration of the site allowance issue. It 
therefore falls to the Commission to determine the quantum 
of site allowance by applying the normal tests and criteria 
and independent of the other matters settled by direct 
negotiation. 

Taking all factors into account I have concluded that a site 
allowance of $1.50 for each hour worked should be paid in 
lieu of and in substitution for all or any of the special rates 
and provisions prescribed in Clause 18 of the Metal Trades 
(General) Award 1966 No. 13 of 1965 with the exception 
of those specified in subclause (10) to (22) inclusive. This 
is at the upper end of the scale for projects of this type and 
while higher than the rates applied on other grain silo 
projects takes into account the specific conditions on site 
and nature of the work involved. It was submitted to and 
accepted by the Commission that it was not possible to 
distinguish the employees subject to the claim or the various 
phases of the project in such a way that would justify the 



payment of different levels of allowances. The amount 
determined thus includes some element of averaging. 

The allowance is to be paid to employees from the date 
of their commencement on site and for each hour worked 
during the life of the project. 

Minutes of an Order reflecting these reasons for decision 
will now issue. 

Appearances: Mr K. Street appeared on behalf of the 
Applicant. 

Mr K. Dwyer appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

United Construction Pty Ltd. 
No. CR 322 of 1993. 

COMMISSIONER R.N. GEORGE. 
21 December 1993. 

Order. 
HAVING heard Mr K. Street on behalf of the Applicant and 
Mr K. Dwyer on behalf of the Respondent, the Commission, 
being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case Decision— 
January 1992 and pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders— 

Employees who are employed by United Construc- 
tion Pty Ltd on the Geraldton Grain Terminal Upgrade 
site shall be paid a site allowance of $1.50 per hour for 
each hour worked in lieu of all special rates and 
provisions in Clause 18 of the Metal Trades (General) 
Award 1966 No. 13 of 1965 with the exception of those 
specified in subclause (10) to (22) inclusive. 

This Order shall take effect as from the commence- 
ment of the project and shall terminate on the 
completion of the project. 

(Sgd.) R.N. GEORGE, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Esperance Regional Hospital 

No. CR 278 of 1993. 
COMMISSIONER J.F. GREGOR. 

19 January 1994. 
Reasons for Decision. 

THE COMMISSIONER: On the 3rd of August 1993, the 
Commission conducted a conference in Albany over a 
complaint by The Federated Miscellaneous Workers' Union 
of Australia, W.A. Branch (FMWU) that Mr Tom King, a 
member who works as an orderly at the Esperance Regional 
Hospital (the hospital), had been given a warning letter 
which in the circumstances was not justified. The FMWU 
sought the removal of the warning letter from Mr King's file. 
At the conciliation conference the FMWU told the Commis- 
sion that the Administrator of the hospital had convened a 
meeting of orderlies at which attendance was voluntary. 

Before the scheduled time for the meeting, Mr King was 
asked to perform duties by nursing staff so he was not 
present at the meeting at the intended start time. The 
Administrator located Mr King and sought an explanation. 
Mr King told the Administrator that he was on duties 
allocated to him by nursing staff and an altercation took 
place between them. The Administrator ordered Mr King to 
attend the meeting, but because of those duties Mr King said 
he was presently unable to do so. Later the Administrator 
investigated the circumstances surrounding the event and 
issued a warning letter. 

At the conference, on the basis of the information that had 
been presented, the Commission suggested that there may 
be grounds for confusion in King's mind as to whether the 
meeting was compulsory or not, and also whether the orders 
from the nursing staff overrode any orders from administra- 
tion to attend meetings. In view of that potential for 
confusion, the Commission recommended that if Mr King 
was prepared to give undertakings as to his future behaviour 
the matter could be resolved by removal of the letter. That 
recommendation for settlement of the dispute was rejected 
by the Administrator out of hand. The FMWU then asked 
that the Commission refer the matter for hearing and 
determination. The Commission was reluctant to do so. It 
considered that in circumstances where there was no 
dismissal, such a dispute was not an issue which ought 
occupy the time and effort to debate the efficacy of the 
action, particularly when it was clear that the employer was 
able to rely on the history of the whole of the relationship 
if a dismissal did occur in the future. The subject of any 
warning could be dealt with at that time and the necessary 
evidence would need to be called then. It was clear that 
proper use of the resources of both the parties and the 
Commission would be enhanced by this approach. However, 
the award which is applicable to the employment of Mr King 
contains specific provisions in Clause 11.—Disputes Settle- 
ment Procedures which make the issue of warning letters an 
award matter. The provisions seem to indicate that if a 
worker receives more than two warning letters in 12 months 
then his/her contract could be subject to termination. 

It was for this reason that the Commission reluctantly 
agreed with the FMWU that, in the circumstances of this 
case, the matter ought to be referred for hearing and 
determination. What the FMWU sought from such a 
determination was a direction that the hospital remove the 
warning letter from Mr King's file. The matters for debate 
were made the subject of a Memorandum of Matters for 
Hearing and Determination under Section 44 of the 
Industrial Relations Act 1979 (the Act), the Schedule to 
which provides as follows: 

"Mr T. King an orderly at Esperance Hospital 
received a warning letter, pursuant to disciplinary 
procedures in the Hospital Workers (Government) 
Award No. 21 of 1966, for allegedly refusing to carry 
out a direction of the Hospital Administrator. The 
Federated Miscellaneous Workers' Union disputes the 
efficacy of the warning and says that because of the 
surrounding circumstances it was inappropriate to be 
issued. The Union seeks orders directing the Hospital 
to remove the warning letter from Mr Kings file. 

The Esperance Regional Hospital says that in all the 
circumstances, the warning letter was justified and says 
that no orders of the nature sought by the Union should 
issue." 

This matter was heard in Esperance on the 15th of 
December 1993 when the parties presented their arguments 
supported by witness evidence. Ms Roberts, who appeared 
for the FMWU, told the Commission that Mr King had been 
appointed to a permanent position at the hospital in January 
1979 and between then and the date of hearing had worked 
in a variety of positions. Over the last four years he was a 
patient orderly. Ms Roberts submitted that over the period 
of his employment, Mr King had never been counselled for 
misconduct and he had a record of giving his own time to 
matters affecting the hospital. In particular, he attended 
voluntary meetings for orderlies at the hospital in his own 
time and he had rarely missed any of these meetings. He had 
been openly congratulated by the Administrator for his fine 
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attitude, the example he sets, his ability to give and take and 
his unpaid labours for the hospital (Exhibit R2). 

On the 3rd of June 1993, Mr King had been rostered as 
an orderly for shift work. An orderlies' meeting had been 
set for 1.30pm on Thursday. The meeting was advertised by 
posting a notice in a room used by the orderlies. The meeting 
was not compulsory. Orderlies who were not at work were 
not being paid to come in to attend the meeting nor had 
arrangements been made to cover Mr King on the wards so 
he could attend the meeting. When the time of the meeting 
arrived, the Administrator of the hospital, Mr Martinson, 
attended the place of the meeting along with the Director of 
Nursing, Mrs Sherryl Wolfenden. However, by the time it 
was due to start only one orderly, who was then on casual 
engagement, was in attendance. Ms Roberts said that there 
had been other similar meetings but they were not 
compulsory so the meeting was not unusual in that respect. 
In the past, orderlies on duty were not covered and were 
expected to attend to patients when they were paged, if that 
occurred, as a priority to either attending or remaining at 
meetings. 

On the day in question, some five minutes prior to the 
start time of the meeting, Mr King was paged by a registered 
nurse to assist with two geriatric patients in the hospital sun 
room. He received another page at 1.30pm to assist with two 
elderly patients in another ward. Mr King was attending to 
the first patient when, at about 1.35pm, he was paged by the 
Acting Hotel Services Supervisor. Mr King acknowledged 
the page and in response to the supervisor's question as to 
whether he was attending the meeting it was alleged he said 
he would not. He then returned to assisting with the patient 
in the sun room. Mr King's version of events is that Mr 
Martinson, the Administrator of the hospital, entered the sun 
room and began berating him for not attending the meeting 
and demanded that he attend as soon as he had finished with 
the current patient. King says that the exchange took place 
in front of the registered nurse who had asked for his 
assistance, and the two patients. The conversation reached 
the stage where Mr Martinson asked him whether he was 
refusing an order. Mr King did not directly answer but said 
that he would not be attending because he was attending to 
patients. Mr King did not finish his patient care duties under 
the direction of nursing staff until 2.40pm. 

The FMWU says there are a number of issues that arise 
from the incident. The first is that the Administrator caught 
Mr King unprepared and occupied with patient care when 
he ordered him to attend the meeting. At no time did he ask 
Mr King what his work load was that afternoon and why 
attending the meeting was so difficult. Nor did he ask the 
registered nurse directing Mr King whether it was possible 
to release him. 

Ms Le Moignan, who appeared for the hospital, submitted 
that it had a slightly different view of the events. The 
hospital says that when the Administrator arrived at the sun 
room, he motioned to Mr King to come outside. He then 
requested Mr King to attend the meeting, saying he was 
needed there. He was told by King that he was busy and 
would not go to the meeting. The Administrator then told 
Mr King to go to the meeting when he had finished with the 
patient. King refused a second time and went on to say he 
was not interested in attending the meeting if orderlies not 
on duty were not being paid to attend. King was told that 
he was on duty and that he was given a direct instruction 
to go to the meeting but he did not. He acknowledged that 
he was refusing to obey a direct order. Later in the day, Mr 
Martinson advised Mr King by letter that he was required 
to attend an interview to give an explanation. That interview 
took place on the following Thesday. Mr King and a witness 
were present with the Administrator and the Director of 
Nursing. 

At the meeting Mr King was asked to explain his actions. 
He claimed that on the day he had calls for assistance and 
was busy. He insisted that his first priority was to the 
patients. The senior officers of the hospital present at the 
meeting took issue with this and made it clear to him that 
he was to obey instructions. If he had a problem with 
instructions received, he could have discussed those with 
nursing staff who could have taken it up with the 

Administrator. Ms Le Moignan said that the Administrator 
and Director of Nursing interviewed other people who were 
involved in the incident. Along with Mr King's explanation, 
they took what those people said into account. This 
information was tested against custom and practice at the 
hospital and it was concluded that King's explanation was 
not satisfactory. The senior officers concluded that King 
should have foreseen that he was going to be busy and could 
have advised his supervisor that he would not be able to 
attend the meeting. He also failed to explain the nature of 
the paged calls for assistance when the Administrator 
approached him. Because he did not do so, neither the 
Administrator, the nurse involved or the Director of Nursing 
had any opportunity to decide what was more important. 

That is a sufficient scan of the events for the purpose of 
these Reasons. At the conclusion of the proceedings in 
Esperanceon the 15th of December 1993, the Commission, 
on pages 126 to 129 of the transcript, made some comments 
about the proceedings to date. At the conclusion of the 
comments, the matter was adjourned for decision. The 
Commission indicated that there would not be an immediate 
decision. The purpose of this was to allow the parties to 
consider the position following the public canvassing of all 
of the issues; this was in the hope that they may reach some 
amicable resolution even at that late stage. However, that did 
not occur and there was a need to publish these Reasons. 

In my comments made in transcript, I indicated at that 
stage that it was clear that Mr King had disobeyed a lawful 
order. A further review of the evidence has not convinced 
me to any other view and I find that Mr King did disobey 
a lawful order. Mr Martinson is a senior officer and 
regardless of any other of the foregoing circumstances, once 
he had instructed Mr King to remove himself to another area, 
Mr King was obliged to follow that instruction. By issuing 
such an instruction, Martinson placed upon himself the 
burden of responsibility if there had been an unfortunate 
medical outcome from his order. But that, if it occurred, 
would be an outcome he would have to face. It was not for 
King to refuse the direct instruction. However, that such an 
instruction was lawful, does not necessarily make the 
instruction fair. 

On the evidence, there is no record of any misbehaviour 
by King in the past. There is innuendo in the evidence, and 
no more than that, that Mr King may be a little hard to 
handle but none of the witnesses called by the hospital were 
prepared to say anything of substance against him. The 
Commission has to decide the matter on the evidence before 
it. The evidence before it is that King has been employed 
since 1979 and has an exemplary record. His record includes 
voluntary attendance in his own time at meetings called by 
the Administrator from time to time. It also includes works 
and services for the hospital above and beyond the call of 
his duties. It appears that King has adopted an entirely 
flexible approach to his duties and, on the evidence, has 
done anything that has been asked of him. In short, on the 
evidence before the Commission, he has done all that one 
could expect of a good employee. 

The manner in which the Administrator convened the 
meetings of orderlies is rather strange. There is nothing 
which could lead me to conclude that Mr King knew of a 
compulsory nature of the 3rd of June 1993 meeting until 
such time as he was instructed by Martinson to attend. The 
meetings had always been voluntary. According to the 
Oxford Dictionary voluntary means able to act of one's free 
will. That is, in the context of this meeting, it is optional 
whether a person goes or not. That the custom and practice 
was for people to attend is beside the point. The reality, of 
course, is that the person who did attend most regularly was 
Mr King. The evidence is clear that many of the other 
orderlies did not bother to attend or, if they were off duty, 
were unable to attend meetings because of their other 
activities. 

I have found that the instruction by Administrator 
Martinson for King to attend the meeting was a lawful 
instruction, therefore I do not need to analyse that incident 
in detail other than to say that I am far from convinced that 
the incident took place in the way Martinson suggests it did. 
He relied for corroboration for the incident on a registered 



nurse who was at the nursing station, however, her evidence 
does not support the contention of the hospital that she had 
direct knowledge of what occurred. Similarly, King's story 
is not corroborated because the registered nurse for whom 
he was working at the time has left the employ of the 
hospital. The parties presented written statements from her, 
but they are conflicting as to her role in the matter and what 
she observed. In addition, the standing of the statements is 
challenged and I can not give them significant weight as 
evidence in the matter. So, we have two basically 
uncorroborated stories. For what it is worth, on balance I am 
more inclined to think that King's version is likely to be the 
more accurate but it is clear that once the conversation 
started both parties became heated. 

There are other factors to take into account which may 
provide some explanation for King's failure to attend the 
meeting. It was revealed during the proceedings that Mr 
King had recently suffered a bereavement involving his 
elderly mother whom he had nursed. The patients involved 
in the incident were also elderly. It was acknowledged by 
the Director of Nursing, Mrs Wolfenden, that she knew 
about Mr King's circumstances and understood that he was 
affected by his experience. There is, however, no indication 
from the evidence that this was taken into account when the 
Director of Nursing and Mr Martinson decided to issue the 
warning letter to Mr King. 

In terms of how this matter was handled, it has the 
hallmarks of poor human resource management. It smacks 
of failure to properly investigate and then failure to 
reasonably analyse the information that the senior officers 
had before them. They should have taken into account the 
whole of Mr King's conduct, the history of his employment 
at the hospital and his personal circumstances at the time. 
There is no indication at all that this occurred. There is an 
indication that the attitude was taken that King had 
overstepped the mark on this occasion and to establish 
management's authority he needed to be punished for it. If 
the management at the hospital has to establish its authority 
by punishment and not leadership or application of basic 
managerial skills then that is a circumstance that should be 
reviewed and remedied by both appropriate training and 
more particularly, by setting clear policy so that all members 
of staff have clear operating guidelines. 

For all of these Reasons, I find that while the order given 
by Administrator Martinson for Mr King to attend the 
meeting was lawful, in all of the circumstances, it was unfair 
that King's failure to obey the lawful order attracted 
punishment of the severity that was awarded to him. 

If Mr King were to be dismissed in the future and there 
are futher proceedings involving him, it is clear that this 
Decision, which is an examination of the 3rd of June 1993 
incident, could be cited in support of negation of the effect 
of the relevant warning letter on his file. As I laboured to 
point out to the parties, this is something which should take 
place when and if the question of unfairness or otherwise of 
a dismissal arises in the future. It is not a matter which 
needed to occupy the time of the parties now. It seems to 
me that the FMWU was prepared to settle this matter on a 
sensible basis but for some reason the management wished 
to have this matter erected into a cause celebre. Hence, the 
failure to settle. Hence, the need to have the hearing, the 
ultimate outcome of which is the finding that I have made. 

It is clear to me that the law is that an employer is entitled 
to rely on the whole of the record of an employee when 
considering dismissal and therefore, even if there is an order 
to remove this letter from the file, the history remains as it 
is. Similar matters were discussed by Shepherd J. in John 
Lysaght (Aust) Ltd v. F.I.A. Re York (1972) AILR 517. 
However, findings such as the one herein could be used in 
support by an employee if and when that circumstance 
arises. There is, in the circumstances, no utility in the issue 
of Orders for removal of any letters from personal files 
because those Orders can have no effect. I therefore intend 
to conclude this matter by publishing a finding that on the 
3rd of June 1993, Mr Thomas King disobeyed a lawful order 

given to him by Administrator Martinson but that, in the 
surrounding circumstances, the issue of a warning letter and 
the application of a punishment thereby was unfair. I am of 
the view that further proceedings are not necessary or 
desirable in the public interest and I will therefore refrain 
from further hearing and determining the matter. 

Appearances: Ms R. Roberts appeared on behalf of The 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

Ms C. Le Moignan appeared on behalf of The Board of 
Management, Esperance Regional Hospital. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Esperance Regional Hospital. 

No. CR 278 of 1993. 
COMMISSIONER J.F. GREGOR. 

19 January 1994. 
Finding. 

HAVING heard Ms R. Roberts on behalf of the Applicant 
and Ms C. Le Moignan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
Section 27(l)(a)(ii) of the Industrial Relations Act 1979 
hereby orders:— 

That on the 3rd of June 1993, Mr Thomas King 
disobeyed a lawful order given to him by Administrator 
Martinson but that, in the surrounding circumstances, 
the issue of a warning letter and the application of a 
punishment thereby was unfair. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Esperance Regional Hospital 

No. CR 278 of 1993. 
COMMISSIONER J.F. GREGOR. 

19 January 1994. 
Order. 

HAVING heard Ms R. Roberts on behalf of the Applicant 
and Ms C. Le Moignan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
Section 27(l)(a)(ii) of the Industrial Relations Act 1979 
hereby orders:— 

That the Commission hereby refrains from further 
hearing and determining this matter. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
The Board of Management, Hollywood Senior Citizens 

Village. 
No. CR 528 of 1993. 

COMMISSIONER J.F. GREGOR. 
31 January 1994. 

Order. 
WHEREAS this application was filed in the Registry of the 
Western Australian Industrial Relations Commission on the 
9th of December 1993; and 

Whereas a conference was convened on the 21st of 
December 1993 to debate the issues raised by the applica- 
tion; and 

Whereas the matter was not resolved at the conference 
and the Commission referred the matter for hearing and 
determination; and 

Whereas the matter was listed for hearing on the 28th of 
January 1994; and 

Whereas a Notice of Discontinuance was received by the 
Commission on the 27th of January 1994; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, orders:— 

That this application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

CORRECTIONS— 

Editor's Note: Order No. 1438 of 1993 published 
(74WAIG 102). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
BHP Iron Ore (Goldsworthy) Ltd 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 1438 of 1993. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award 1981 

No. A 43 of 1981. 
COMMISSIONER J.F. GREGOR. 

12 January 1994. 
Correction Order. 

WHEREAS an error occurred in Order No. 1438 of 1993 
issued on the 17th of December 1993 (unreported), the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby Orders that the 
error be corrected in accordance with the following 
schedule: 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Shift Work and Shift Rosters: Delete 

placitum (aa) of subparagraph (i) of paragraph (c) of 
subclause (6) of this clause and insert in lieu thereof the 
following: 

(aa) A crew member who is rostered to relieve a full 
line, where less than seven days notice is give. A 
roster line will not consist of more than four shifts. 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wallace Emery and Associates Pty Ltd 

and 
Warren Edward Minshull 

No. 20 of 1994. 
COMMISSIONER G.L. FIELDING. 

28 January 1994. 
Order. 

HAVING heard Mr B.L. Tee (of Counsel) on behalf of the 
Applicant and there being no appearance on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Applicant have leave to withdraw the 
application and that the application be and is hereby 
withdrawn. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

CROTHALL HOSPITAL SERVICES (W.A.) PTY LTD 
AWARD No. A3 of 1987. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 20th day of January, 1994. 
J. CARRIGG, 

Registrar. 

Crothall Hospital Services (W.A.) Pty Ltd Award 
Award No. A3 of 1987. 

L—Title. 
This award shall be known as the "Crothall Hospital 

Services (W.A.) Pty Ltd" Award. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
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Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Hours 
8. Rosters 
9. Spread of Shifts 

10. Overtime 
11. Shiftwork 
12. Weekend Rates 
13. Record 
14. Annual Leave 
15. Public Holidays 
16. Compassionate Leave 
17. Payment for Sickness 
18. Uniforms 
19. Laundry 
20. Special Rates and Conditions 
21. Payment of Wages 
22. Calculation of Penalties 
23. Contract of Service 
24. Higher Duties 
25. Long Service Leave 
26. No Reduction 
27. Under-Rate Employees 
28. Part-Time Employees 
29. Casual Employees 
30. Temporary Employees 
31. Representative Interviewing Employees 
32. Wages 
33. Minimum Wage 
34. Apprentices35.Maternity Leave 
36. Effect of 38 Hour Week 
37. Location Allowances 
38. Continuity of Entitlements 
39. Fares and Motor Vehicle Allowances 
40. Payroll Deduction of Union Dues 
41. Dispute Settlement Procedures 
42. Introduction to Change 
43. Structural Efficiency Implementation Tasks 

Schedule A—Parties to the Award 

3.—Scope. 
This award shall apply to employees employed in the 

callings listed in Clause 31.—Wages, employed by Crothall 
Hospital Services (W.A.) Pty Ltd in private hospitals and 
nursing homes. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of one year 

as from the beginning of the first pay period commencing 
after the date hereof. 

6.—Definitions. 
"Accrued Day(s) Off" means the paid days off accruing 

to an employee resulting from an entitlement to the 38 hour 
week as prescribed by Clause 7.—Hours of this Award. 

"Washing Machine Hand" means an employee who is 
required to do washing and any other function in a laundry. 

"Laundry Hand" means an employee employed in a 
laundry whose major employment is not washing. 

"Orderly" means an employee who is not otherwise 
classified in this award. 

"Rostered Employee" means an employee for whom the 
ordinary hours of work may include work on Sunday. 

"Casual Employee" means an employee engaged and 
paid as such. 

"Tbmporary Employee" means an employee engaged for 
a specific period or periods longer than one month but less 
than 12 months. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 
than 10 hours per shift, worked over any one of the following 
cycles. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full 
paid shift off duty, shall continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 

For the purposes of paragraph (c) the Accrued 
Days Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Days Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee; or 

As single day absences at a time suitable to the 
employer and subject to 48 hours' clear notice 
given to the employee in accordance with Clause 
8.—Rosters of this award. 

Notwithstanding the provisions of paragraph 
(c): 

- where an employer and employee mutually 
agree Accrued Days Off may be taken in 
single day absences; 

- at the request of an employee an employer 
may agree to an Accrued Day Off being taken 
in a period of less than one day provided that 
the period of time off work is taken from the 
commencement of the employee's normal 
rostered shift or up to the conclusion of the 
employee's normal rostered shift. 

(2) In addition to subciause (1) of this clause, by 
agreement between the employer and the Union a work 
cycle of 38 hours per week or 76 hours per fortnight or any 
other method agreed may be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the Union who will consider 
them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 

Provided that where the majority of employees 
affected by the proposed change agree the Union 
will not unreasonably withhold its agreement. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 
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(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
lieu of Accrued Days Off under the following conditions. 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Relations Commission. 

8.—Rosters. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the employee concerned. 
(2) Such roster shall denote the hours to be worked by 

each employee and shall be open for inspection by a duly 
accredited representative of the union at such times as the 
record is open for inspection. 

(3) The roster shall be posted at least 48 hours before it 
comes into operation and may be altered by 48 hours' notice, 
but this shall not prevent a part-time employee working 
additional shifts in accordance with subclause (5) of Clause 
28.—Part-Time Employees. 

(4) No employee shall be rostered for duty until at least 
8 hours have elapsed from when the previous rostered shift 
ended. 

(5) A roster for Accrued Day(s) Off may allow an 
employee to take Accrued Day(s) Off before they become 
due. 

9.—Spread of Shifts. 
(1) No more than three breaks shall be allowed in any one 

shift, including meal breaks, and the spread of the shift shall 
not exceed ten hours, provided that a spread in excess of ten 
hours but not exceeding eleven and a half hours may apply 
in cases where the shorter spread cannot be worked without 
additional staff and/or expense. 

(2) "Spread of the Shift" shall mean the period of time 
which elapses from the time when an employee signs on 
duty for the day and time when he signs off duty on that day 
or the day immediately following. 

10.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 28.—Part-Time Employees of 
this Award on any day the employee is rostered on duty, and 
except as hereinafter provided, shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employee's 
hourly award rates. 

(2) In lieu of payment for overtime, and by agreement 
between the employee and the employer, time off equivalent 
to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required, 
when overtime rates shall apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 28.—Part- 
Time Employees shall be paid for at the rate of double time. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of paid $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

(5) An employee who has completed his usual hours of 
duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 

(6) For the purposes of this award an employee is on call 
when he or she is directed by the employer to remain at such 
a place as will enable the employer to readily contact him 
or her during the hours when he or she is not otherwise on 
duty. In so determining the place at which the employee 
shall remain, the employer may require that place to be 
within a specified radius from the hospital. 

(7) An employee shall be paid $1.80 for each hour or part 
thereof he or she is on call. Provided that payment in 
accordance with this subclause shall not be made with 
respect to any period for which payment is otherwise made 
in accordance with the provisions of this clause when the 
employee is recalled to work. 

11.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 12.5% 

of the ordinary wage shall be paid for the time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift commencing between 12.00 noon 
and 6.00 p.m. and finishing after 6.00 p.m. 

(b) Night shift commencing between 6.00 p.m. and 
4.(X) a.m. 

(2) A loading of 18.75% of the ordinary wage shall be 
paid for time worked on permanent afternoon or night shifts 
provided that in the case of an employee who works 
permanent afternoon or night shifts at his own request the 
provisions of subclause (1) hereof shall apply. 

(3) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to subclause (b) hereof, a loading of 15% 
of the ordinary wage shall by paid for the time 
worked on afternoon or night shift as defined 
hereunder; 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing after 6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am. 

(b) A loading of 18.75% of the ordinary wage shall 
be paid for time worked on permanent afternoon 
or night shifts provided that in the case of an 
employee who works permanent afternoon or 
night shifts at their own request the provisions of 
subclause (a) hereof shall apply. 

12.—Weekend Rates. 
An employee shall be paid for ordinary hours worked 

between midnight on Friday and midnight on Sunday at the 
rate of time and one half. 

The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

An employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Saturday at the 
rate of time and one half and between midnight on Saturday 
and midnight on Sunday at the rate of time and three 
quarters. 

13.—Record. 
(1) The employer shall maintain a record containing the 

following information:— 
(a) The name and address given by each employee 

subject to this award. 
(b) The date of birth of the employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" of 

the employee and whether the employee is 
employed full-time, part-time or casual. 

(e) The commencing and finishing time of work each 
day, together with any periods between those 
times when the employee was not required to 
work. 
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(f) The total number of ordinary hours and the total 
number of overtime hours worked each day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shall be kept at the office of the 
employer and in date order so that the inspections 
referred to in subclause (3) of this clause may be 
made with respect to any period in the twelve 
months preceding the date of inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part 
of the record to another person, provided that the 
provisions of this paragraph shall not relieve the 
employer of the obligations contained elsewhere 
in this clause. 

(3) (a) Subject to this clause, the record shall be available 
for inspection by any officer of the union or other 
authorised representative of the union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to 
Friday inclusive, at such time and date as 
requested by the union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted 
reasonable time to inspect the record and, if 
required, take an extract or copy of any of the 
information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee 
either at the time of payment of wages or at such 
other time as may be mutually convenient. The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

(4) (a) If, for any reason, the record is not available for 
inspection at the time and date requested, the 
Union and the employer or his agent may fix a 
mutually convenient time for the inspection to 
take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it 
requires to inspect the record in accordance with 
the provisions of this award and shall specify the 
period contained in the record which it requires to 
inspect. 

(c) Within 10 days of the receipt of such advice:— 
(i) Where the employer normally keeps the 

record at a place more than 35 kilometres 
from the G.P.O. Perth, shall send a copy of 
that part of the record specified to the office 
of the Union, and, 

(ii) Where the employer normally keeps the 
record at a place less than 35 kilometres from 
the G.P.O. Perth, shall make the record 
available to the union at a time specified by 
the union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable the em- 
ployer may apply to the Industrial Relations 
Commission for direction. An application to the 
Industrial Relations Commission made by an 
employer for direction will, subject to that 
direction, stay the requirements contained else- 
where in this subclause. 

14.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to an 
employee by the empployer after each period of 
12 months' continuous employment with such 
employer. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employee employed regularly 
in a non-client related position including gardener, 
machinist, maintenance employee and storesper- 
son who is not required to be available to work on 
any public holiday named in clause 15.—Public 

Holidays of this award, shall be provided a period 
of four consecutive weeks' leave after such period 
of 12 months continuous employment with such 
employer. 

Provided that such an employee shall be paid 
in accordance with subclause (3) of clause 
15.—Public Holidays of this award for all public 
holidays. 

(c) Where, pursuant to paragraph (3) of subcaluse 
2.—Long Service, of the long service leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
period of continuous service which an employee 
has had with the transmitter (including any such 
service with any prior transmittor) is deemed to 
be service of the employee with the transmittee 
then that period of continuous service shall be 
deemed to be service with the transmittee for the 
purposes of this clause. 

(2) Prior to commencing leave each employee shall be 
paid for that period of leave as follows: 

(a) At the wage the employee would have received 
had she/he not proceeded on leave. In the case of 
rostered employees that wage shall include the 
shift work and the weekend penalties that em- 
ployee would have received had she/he not 
proceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(b) At the rate of wage shown in Clause 31.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 17.5%. 

(c) Provided that employees to whom subclause (5) 
of this clause applies may be paid a loading of 
17.5% for five weeks. 

(d) Provided further that the 17.5% loading prescribed 
by this subclause shall not be paid on proportion- 
ate annual leave on termination. 

(3) (a) Except as provided in part (b) of this subclause, 
if after one month's continuous employment, an 
employee lawfully terminates her employment, or 
her employment is terminated by the employer 
through no fault of the employee, the employee 
shall be paid 2.72 hours pay at the rate prescribed 
by subclause (2) of this clause in respect of each 
complete week of continuous service for which 
annual leave has not already been taken. 

Provided that employees to whom subclause (5) 
of this clause applies, shall be paid for such 
additional days leave as have accrued due under 
that subclause at the date of such termination. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 month 
qualifying period, but before she has taken leave 
in respect of that qualifying period, shall be given 
payment in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one 
portion: 

(i) Where the 12 accured days off are taken in 
conjunction with annual leave, by the em- 
ployer once per annum provided that no 
portion is less than two weeks. 

(ii) By agreement between the employer and 
employee. 

(b) Any dispute arising out of this clause in relation 
to splitting or not splitting an employee's annual 
leave entitlement, if not resolved by agreement 
between the employer, the employee and the 
Union, shall be referred to the Western Australian 
Industrial Relations Commission for determina- 
tion. 



(5) (a) Shift employees (ie. employees who rotate after- 
noon and/or night shift with day shift as defined 
in Clause 11.—Shift Work) shall be granted an 
additional week's leave; provided that for employ- 
ees whose shifts are not subject to regular rotation, 
one working day's additional leave (with a 
maximum of five working days) for each 35 shifts 
actually worked on afternoon and/or night shift 
shall be granted provided further that employees 
who have completed 155 shifts on afternoon 
and/or night shift shall be granted an additional 
week. 

This subclause shall apply to employees en- 
gaged before 12 April 1990 who were in receipt 
of additional annual leave days as prescribed by 
this subclause on a no reduction basis, and shall 
remain in force until 12 April 1997. 

(b) Shift employees who in each roster period rotate 
afternoon and/or night shift with day shift shall be 
granted an additional week's leave. Provided that 
for employees whose shifts are not subject to 
regular rotation one day's additional annual leave 
shall be accrued for each thirty afternoon or night 
shifts worked to a maximum of 5 annual leave 
days each twelve months. 

This subclause shall apply to all new employees 
engaged on or after 12 April 1990. 

(6) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim sick pay, or time spent on annual leave or long 
service leave or the first calendar month of any absence on 
workers compensation shall not count for the purposes of 
determining annual leave. 

(7) Before going on annual leave, each employee shall be 
given at least two weeks' notice of the date such leave is to 
commence. 

(8) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 
months' continuous service as prescribed by 
subclause (1) of this clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accor- 
dance with this subclause and if the period of 
leave so taken exceeds that which would become 
due pursuant to subclause (3) of this clause the 
employee shall be liable to pay the amount 
representing the difference between the amount 
received by him for the period of leave taken in 
accordance with this subclause and the amount 
which would have accrued in accordance with 
subclause (3) of this clause. The employer may 
deduct this amount from moneys due to the 
employee by reason of the other provisions of this 
award at the time of termination. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) When an employee proceeds on the first four weeks 
of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. Accrual towards an Accrued Day(s) Off shall 
continue during any other period of annual leave prescribed 
by this clause. 

15.—Public Holidays. 
(1) An employee who works on any public holiday named 

herein or day observed in lieu thereof, shall be paid a loading 
of 50% of the ordinary wage for the time worked in ordinary 
hours on that day. 

(2) For the purposes of this clause the following days shall 
be public holidays: New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(3) An employee who is not required to work on any 
public holiday named in this clause or day observed in lieu 
thereof, shall be entitled to a days' leave and shall be paid 

the ordinary rate of wage the employee would receive for 
the usual hours worked on that day. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
prescribed as a holiday by this clause which falls during such 
absence shall not be treated as a paid holiday. Provided that 
where the employee is on duty or available for the whole 
of the working day immediately preceding the holiday, or 
resumes duty or is available for duty for the whole of the 
working day immediately following, any day prescribed as 
a holiday by this clause, the employee shall be entitled to 
be paid for such holiday. 

16.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild, be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day(s) Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

17.—Payment for Sickness 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the following provi- 
sions. 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the employee's services terminate, 
if before the end of that year of service, to the 
extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 
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(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. Provided that where an employee 
has had two absences on paid sick leave adjacent to other 
days off duty within a period of twelve months the employer 
may request in writing that any further absences adjacent to 
days off in the following 12 months be accompanied by such 
certificate. 

Provided that this request shall remain in force until the 
employee has completed a continuous period of twelve 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence 
or a hospital as a result of his personal ill-health 
or injury for a period of seven consecutive days 
or more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 14.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 65 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) 
hereof. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this award. 

18.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.50 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the employer, 
according to type or colour or according to the exclusion of 
ordinary clothing or footwear, to be worn. 

(4) Aprons shall be provided for all employees on the 
kitchen staff. 

(5) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(6) Subject to the provisions of subclause (5) no claim 
shall be made to amend the provision of this clause before 
July 1, 1988. 

19.—Laundry. 
(1) All clothing forming part of a uniform shall be 

laundered free of cost to the employee. 
(2) Where the uniform of any employee cannot be 

laundered at the hospital an allowance of $1.00 per week 
shall be paid to the employee. 

20.—Special Rates and Conditions. 
(1) Appliances and Materials: All appliances and materi- 

als, including towels and dusters, required in connection 
with the performance of the employee's duties, shall be 
supplied to such employee by the employer without charge. 

(2) Dressing Accommodation: Suitable provision shall, 
where practicable, be made by the employer on the premises 
for employees to change their clothing. Should any dispute 
arise as to the suitability of the accommodation so provided, 
the matter shall be determined by the Board of Reference. 

(3) Accommodation for Meals: Employees shall be 
permitted to eat their meals in a convenient and clean place 
protected from the weather and each employee shall leave 
such place in a thoroughly clean condition after use. 

(4) Boiling Water: Where practicable, facilities for 
boiling water shall be provided by the employer. 

21.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his/her wages the employee shall 
pay the costs associated with the establish- 
ment and maintenance of such accounts, 

(ii) The employer may require such an account 
to be established at a major bank or building 
society. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall 
be paid by the employer. 



(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the employee to cash the cheque on pay day, reasonable 
access to the facility shall be allowed by the employer, 
during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of an 
employee rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction in 
writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(f) any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, all moneys earned by or payable to the 
employee shall be credited to the employee's bank account 
in accordance with normal payment of wages procedure. 

(9) Where the employee terminates his or her employment 
without notice as required in subclause (2) of Clause 
23.—Contract of Service of this Award, all moneys earned 
by or payable to such employee shall be credited to the 
employee's bank account in accordance with normal 
payment of wages procedure. 

(10) Accrued Days Off which accrue prior to the first pay 
period commencing on or after 14 July 1988 shall be paid 
as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(11) Accrued Days' Off which accrue from the first pay 
period commencing on or after the 14 July, 1988 shall be 
paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

22.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 10.—Overtime, Clause 
11.—Shift Work, Clause 12.—Weekend Rates and Clause 
15.—Public Holidays, only the highest of any such penalty 
shall be payable. 

23.—Contract of Service. 
(1) The contract of service period shall be: 

(a) one hour for casual employees; 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months, during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 

(3) The contract of service may be terminated by either 
the employer or employee by giving: 

(a) notice of one hour for casual employees; 
(b) written notice of two weeks for all other employ- 

ees. 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training pro- 
vided that such duties are not designed to promote 
de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) 
of this subclause, an employee to carry out such 
duties and use such tools and equipment as may 
be required provided that the employee has been 
properly trained in the use of such tools and 
equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be 
consistent with the responsibility of the employer 
to provide a safe and healthy working environ- 
ment in accordance with the provisions of the 
Occupational Health, Safety and Welfare Act 
1987 and Regulations. 

24.—Higher Duties. 
(1) An employee who is capable of performing and does 

perform all duties of a position which carries a higher rate 
of pay than that which he or she usually performs shall be 
entitled to the higher rate whilst so engaged. 

(2) Provided that payment for higher duties shall not 
apply to an employee required to act in another position 
whilst the permanent employee is on a single accrued day 
off as prescribed by subclause (2) of Clause 7.—Hours of 
this award. 

25.—Long Service Leave. 
(1) The long service leave conditions as determined by 

the Western Australian Industrial Relations Commission for 
private industry generally in this State and as they are from 
time to time published in the Western Australian Industrial 
Gazette are hereby incorporated and shall form part of this 
award. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

26.—No Reduction. 
Nothing contained in this award shall operate to reduce 

the wage of any employee who at the date of this award is 
being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

27.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum rate of wage prescribed 
herein for his or her class of work, may be paid such lesser 
wage as may be agreed upon, in writing, between the Union 
and the employer. 
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(2) In the event of no agreement being arrived at, the 
matter shall be referred to the Industrial Relations Commis- 
sion. 

(3) In the event of the matter being referred to the Board 
of Reference and pending the Commission's decision, the 
employee may be employed at the proposed lesser rate. 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time employees. 
(2) Part-time employees shall be remunerated at a weekly 

rate pro-rata to the rate prescribed for the class of work on 
which they are engaged only in the proportion which their 
ordinary weekly hours bears to 40. 

(3) Part-time employees shall be allowed annual leave and 
sick leave in the same manner as full-time employees. 
Payment for such leave shall be in the same ratio as their 
ordinary weekly hours, averaged over the qualifying period, 
bear to 40. 

(4) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part time 
employees in the proportion that the hours worked 
each week bear to 40. 

(b) A part-time employee working 3 shifts or less 
each week shall be supplied with one uniform per 
shift each week. 

(5) A part-time employee may work hours additional to 
those rostered at ordinary rates, subject only to the normal 
rostering parameters of a full-time employee, where the 
employee has previously indicated a willingness to work 
extra hours or where the extra hours were arranged prior to 
the completion of the employee's previous shift. Provided 
that a part-time employee shall not be required to work extra 
hours. 

29.—Casual Employees. 
A casual employee shall be paid a loading of 25 per cent. 

30.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this award for time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to receive or 
give, as the case may be, one week's notice of termination 
of the contract of service, and shall either be paid or forfeit, 
as the case may be, one week's pay if the required notice 
is not given. 

31.—Representative Interviewing Workers. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) On arrival at the workplace the Union representa- 
tive shall seek permission to enter the premises 
from the senior person in charge of the hospital. 

(b) Agreement between the Union representative and 
the employer and subject to the approval of the 
hospital, shall be sought as to where and subject 
to what conditions the employee may be inter- 
viewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to 
the employer or his representative, or failing that 
person being available, the most senior person in 
charge of the establishment, and subject to the approval 
of the hospital, an accredited representative of the 
Union shall be entitled to enter the business premises 
of the employer to interview an employee during the 
recognised meal period at the place at which the meal 
is usually taken, provided that this right shall not be 
exercised without the consent of the employer more 
than once in any one week. However the employer does 
not have the right to refuse the first occasion in any one 
week provided prior notice has been given. If access 
has not been gained in accordance with the provisions 
of this clause then the union representative shall leave 
immediately upon a request from the employer or his 
appointed representative or senior person in charge. 

32.—Wages. 
(1) The minimum weekly rate of wage payable to workers 

covered by this award shall be as it is set out hereunder: 
Per Week 

$ 
Hospital Worker Level 1 
Comprehends the following classes of 
work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Maintenance Employee 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 
2nd year of employment 374.30 
3rd year of employment 

and thereafter 378.30 
Hospital Worker Level 2 
Comprehends the following classes of 
work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
First Laundry Worker (where 

more than 1 employed) 
Washing Machine Attendant 
1st year of employment 374.90 
2nd year of employment 379.80 
3rd year of employment 

and thereafter 384.10 
Hospital Worker Level 3 
Comprehends the following classes of 
work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide and 

Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year of 

employment) 
TSSU Assistant (1st year of 

employment) 
1st year of employment 384.10 
2nd year of employment 388.20 
3rd year of employment 

and thereafter 392.30 
Hospital Worker Level 4 
Comprehends the following classes of 
work: 
TSSU Assistant (2nd, 3rd year of 

employment and thereafter) 
CSSD Assistant (2nd, 3rd year of 

employment and thereafter) 
Cook 
1 st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment 

and thereafter 397.30 
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Hospital Worker Level 5 
Comprehends the following classes of 
work: 
Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 
Hospital Worker Level 6 
Comprehends the following classes of 
work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 

passengers) 
Canteen Supervisor 
1 st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

Hospital Worker Level 7 
Comprehends the following classes of 
work: 
Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

Hospital Worker Level 8 
Comprehends the following classes of 
work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than 

one employed) 
1st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

Hospital Worker Level 9 
Comprehends the following classes of 
work: 
Tradesperson Cook 
Senior Food Services Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
1 st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

Hospital Worker Level 10 
Comprehends the following classes of 
work: 
Chef 
1 st year of employment 
2nd year of employment 
3rd year of employment 

and thereafter 

Per Week (2) Junior Hospital Employees 
5 The minimum rate of wage payable to junior hospital 

employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first year 
of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 

404.00 At 19 years of age 100 
407.60 P) General Conditions 

(a) The ordinary wages of any employee, placed in 
■ charge of three or more employees, shall be 

increased by $14.20 per week. 
(b) Where the term "year of employment" is used in 

this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 

Such service shall be calculated in periods of 
calendar years from the date of commencement of 

407,gO work with the employer and shall be by automatic 
41 j jo progression subject to satisfactory service. 

Provided that in determining the rate of wage 
414.80 of an employee nineteen years of age and over, 

service prior to attaining the age of nineteen years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 
twenty-five percent over the rates specified in this 

417.30 clause. 
422.20 (d) The hourly rate for an employee working an 

average of 38 hours per week shall be calculated 
426.40 by dividing the weekly rate herein expressed by 

40. 
(e) The hourly rate for an employee actually working 

38 hours shall be calculated by dividing the 
weekly rate herein expressed by 38. 

33.—Minimum Wage. 
Notwithstanding the provisions of this award no adult 

male employee shall be paid less than $275.50 per week as 
ordinary rates of pay in respect of the ordinary hours of work 
prescribed by this award. Where the said minimum rate of 
pay is applicable to an employee for work in ordinary hours, 

440.10 the same rate shall be applicable to the calculation of 
445.00 overtime and all other penalty rates, payable during sick 

leave and annual leave and for all other purposes of this 
448.50 award. 

34.—Apprentices. 
(1) Subject to the provisions of this clause the Apprentice- 

ship Regulations, 1972, (hereinafter referred to as the 
"Apprenticeship Regulations") are incorporated in and 
form part of this award. 

(2) Apprentices may be taken to the trade of cooking. 
(3) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be taken 
in excess of the ratio unless— 

(a) the union concerned so agrees; or 
(b) the Commission so determines after receiving a 

434 gQ report from the appropriate Apprenticeship Advi- 
459 10 sory Board; or 

(c) the Commission so determines pursuant to Regu- 
462.90 lation 39 of the Apprenticeship Regulations. 

(4) Except as hereinafter provided, every agreement of 
apprenticeship shall be for a period of four years unless, with 
the approval of the Commission, that period is reduced or 
deemed to have been commenced prior to the date of the 
agreement provided that: 

475.50 (a) where the apprentice has completed the eleventh 
481.90 year of schooling and has obtained the High 

School Certificate or Junior Certificate of the 
488.00 Public Examinations Board or the Achievement 

454.80 
459.10 

462.90 



Certificate from the Board of Secondary Educa- 
tion in such subjects as the appropriate Appren- 
ticeship Advisory Board determines and has the 
vocational aptitude for the trade concerned, he 
may be allowed a credit to reduce the period to 
three and a half years; and 

(b) where the apprentice has completed the twelfth 
year of schooling and has obtained the High 
School Certificate or the Leaving Certificate of 
the Public Examinations Board in such subjects as 
the appropriate Apprenticeship Advisory Board 
determines and has the vocational aptitude for the 
trade concerned, he may be allowed credit to 
reduce the period to three years. 

(c) Apprentices registered on either four or three and 
a half year terms may on satisfactorily completing 
their Certificate of Trade Studies apply to the 
appropriate Apprenticeship Advisory Board for a 
reduction in their term of apprenticeship. The 
maximum reduction allowable shall be: 

(i) twelve months in the case of apprentices 
registered on four year terms; 

(ii) six months in the case of apprentices regis- 
tered on three and a half year term. 

In no case shall reductions exceed the balance 
of term to be served. 

(5) Where classes are provided by the Technical 
Education Division of the Education Department in the 
locality in which the apprentice is employed, the hours of 
attendance at such classes shall be: 

eight hours per week for three school years. 
(6) Apprentices Wages: 
The weekly wage rate shall be a percentage of the 

Tradesman's Rate as under: 
Percentage of 
Tradesman's 
Weekly Rate 

% 
(a) Four-year term: 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a half year term: 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(c) Three year term: 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesman's Rate" 
means die rate of wage payable to a tradesman 
cook as provided for in Clause 32.—Wages of this 
award. 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 



qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 7.—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this award. 

36.—Effect of 38 Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 7.—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Day(s) Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day(s) 
Off during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Day(s) 
Off. 

(2) Workers' Compensation 
(a) Where an employee is on workers' compensation 

for periods for less than a total of 20 consecutive 
work days in a work cycle such employee will 
accrue towards and be paid for the succeeding 
Accrued Day Off following such leave. 

(b) Where an employee is on workers' compensation 
for periods greater than a total of 20 consecutive 
days in a work cycle such an employee will have 
the period of workers' compensation added to the 
work cycle. 

(c) Where an employee is on workers' compensation 
for greater than 20 consecutive work days and an 
Accrued Day Off as prescribed in subclause (1) of 
Clause 7.—Hours of this award falls within the 
period the employee shall be re-rostered for 
another Accrued Day Off on completion of the 20 
day work cycle following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 



(4) Pay Out of Entitlements 

An employee whose hours are worked in accordance with 
Clause 7(1) may be paid, once per annum at a time agreed 
upon between employer and employee for any Accrued 
Day(s) Off then standing to the credit of that employee. Such 
payment will be in full discharge of any liability on the 
employer arising pursuant to Clause 7.—Hours of this 
award. An employee shall not otherwise be paid for Accrued 
Day(s) Off without actually taking them as days off. 

37.—Location Allowances. 

(1) Subject to the provisions of this clause, in addition to 
the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

- Per Week 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
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as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

38.—Continuity of Entitlements. 
(1) The provisions of this clause apply to employees who 

immediately prior to commencing employment with 
Crothall Hospital Services (W.A.) Pty Ltd were employed 
by a hospital or nursing home or another service contracting 
firm in the same capacity and who were offered employment 
by Crothall Hospital Services (W.A.) Pty Ltd as a result of 
the letting of a contract to provide services to that hospital 
or nursing home. 

(2) For all purposes of this award prior continuous service 
with another service contracting firm, hospital or nursing 
home shall be counted as service with Crothall Hospital 
Services (W.A.) Pty Ltd. 

39.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during their normal 

working hours, by their employer, to work outside their 
usual place of employment, the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use their own motor vehicle in the course of their 
duties they shall be paid an allowance not less than 
that provided for in the schedules set out hereun- 
der. Notwithstanding anything contained in this 
subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Vehicle Allowance 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc I600cc 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 3R.9 
North of 23.58 South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-2600cc category. 

40.—Payroll Deduction of Union Dues 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 

(2) Payroll Deduction Authority forms shall be completed 
by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union's Application For Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduc- 
tion authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclauses (5) and (8) of this 
clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of union subscription to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 
(a) deductions shall be at the employer's discretion. 
(b) deductions shall only be made if the employer and 

the Union can agree on a commission rate. 
(c) the employer may stop deductions in the event of 

Union commencing industrial action. 
(d) an exemption from the provisions of this clause 

shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(e) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 

41.—Dispute Settlement Procedures. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 



(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee's concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving that 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercises the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the form of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months' continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (ie. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
(4)(d) above, between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management Committee of the Confederation of W.A. 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated at 
each work site. 
"senior officer" means an officer nominated by 
management. 
"industry wide issues" include issues affecting more 
than one work site or claims seeking variations to an 
award. 
"work site" means as agreed between the parties. 

(10) The parties to this award are committed to 
implementing a new wage and classification structure. 

To allow this to occur in an orderly and efficient manner 
the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (12)(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Western 
Australian Industrial Relations Commission. 

42.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
change. 

(3) The employer shall discuss with the Union any matters 
raised in relation to the changes. 

43.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classifica- 
tion structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably 
practicable, and consistent with the relevant State 
Wage Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 

Dated at Perth this 29th day of May, 1987. 
Commissioner. 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 



CULTURAL CENTRE AWARD 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of January, 1994. 
J. CARRIGG. 
Registrar. 

CULTURAL CENTRE AWARD 1987. 
AWARD No. A 28 OF 1988. 

This award shall be known as the Cultural Centre Award 
1987 and replaces the Museum Attendants Award 1980 and 
the Art Gallery Attendants and Groundsmen Award 1980. 

1 A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Overtime 
9. Shift and Weekend Work 

10. Conditions and Allowances 
11. Public Holidays 
12. Annual Leave 
13. Sick Leave 
14. Long Service Leave 
15. Special Rates and Provisions 
16. Wages 
17. Higher Duties 
18. Part Time Employees 
19. Uniforms 
20. Liberty to Apply 

3.—Area and Scope. 
This award shall apply throughout the state of Western 

Australia to employees employed by the named respondents 
in the callings set out inClause 16.—Wages, of this award. 

4.—Term. 
The term of this award shall be for a period of 12 months 

from the 23rd day of May, 1989. 

5.—Definitions. 
(1) (a) "Security Officer" shall mean an employee 

appointed as such whose duties include ensuring 
the security of the building. 

(b) "Attendant Supervisor" shall mean an employee 
appointed as such in the metropolitan area whose 
duties include supervision and direction of em- 
ployees. 

(c) "Assistant Supervisor" shall mean an employee 
appointed as such whose duties include supervi- 
sion, direction of employees, and responsibility 
for the relief of Attendant Supervisors as required. 

(d) "Attendant" shall mean an employee appointed 
as such whose duties include cleaning buildings 
and performing attendant duties. 

(e) "Cleaner" shall mean an employee appointed as 
such employed in cleaning work of any descrip- 
tion (including glass partitions and windows) on 

premises, or in bringing into or maintaining 
premises in a clean condition. 

(0 "Installation Assistant" shall mean an employee 
appointed as such whose duties include handling 
works of art under direction and preparing 
galleries for exhibitions. 

(g) "Groundskeeper" shall mean an employee ap- 
pointed as such whose duties include keeping 
external areas in a neat and clean condition, 
assisting in minor maintenance work and driving 
duties as required. 

(h) "Receptionist Attendant" shall mean a person 
employed by the Museum whose duties include 
patrolling and security of galleries and museum 
buildings, directing the public, sale of publica- 
tions, cleaning of museum premises (including 
toilets), moving of displays and furniture. 

(i) "Audio Visual" shall mean, for the purpose of 
audio visual equipment currently used in the 
workplace(s), a 16mm projector. 

(j) "Regional Attendant" shall mean a person em- 
ployed by the Art Gallery of W.A. in regional 
areas whose duties include the patrolling and 
security of galleries, cleaning of buildings, direct- 
ing the public, preparation of galleries for exhibi- 
tion, handling of art works, assistance with school 
groups, locking up, administrative and supervi- 
sory duties as required. 

(2) "Casual Employee" shall mean an employee ap- 
pointed as such who is engaged to work for less than one 
month. 

(3) "Continuous Shift Employee" shall mean an em- 
ployee who may be rostered to work a day, afternoon or 
night shift on any of the seven days of the week. 

(4) "Seven Day Rostered Employee" means an employee 
who is rostered to work regularly on weekends and public 
holidays as well as any other day of the week. 

(5) "Part Time Employee" means an employee who is 
rostered to work fixed hours on any five of the seven days 
of the week and who regularly works a lesser number of 
hours than 38 per week. Provided that the minimum 
engagement of such an employee is no less than an average 
of 15 hours per week. 

(6) "Accrued Day(s) Off" means the paid day(s) off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours of this 
award. 

(7) "Employer" shall mean the Library Board of Western 
Australia or the Trustees of the Western Australian Museum 
or the Board of the Art Gallery of Western Australia. 

(8) "Union" shall mean The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service & Miscella- 
neous W.A. Branch. 

6.—Contract of Service. 
(1) An employee shall not leave the service of the 

employer except upon the expiry of 14 day's notice of 
his/her intention to do so, given in writing to the employer 
by the employee, unless the employer otherwise approves. 

(2) An employee shall not be terminated from the service 
of the employer except upon the expiry of 14 day's notice 
of dismissal given in writing to the employee by the 
employer and the reasons for termination shall be stated in 
that notice. 

(3) In lieu of giving the notices as prescribed in subclauses 
(1) and (2) of this clause the employer may pay, or the 
employee forfeit, one fortnight's payment as the case may 
be. 

(4) The provisions of subciause (2) of this clause do not 
apply with respect to an employee who is dismissed 
summarily. 

(5) The provisions of subclauses (1), (2), (3) and (4) of 
this clause do not apply to a casual employee. 

(6) (a) All casual employees shall be entitled to payment 
for a minimum engagement period of two hours. 
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(b) All casual employees shall be notified by the 
employer, or the employer's representative, on 
their engagement of the expected duration of their 
period of employment and the nature of their 
contract of service. 

(c) Subject to paragraph (a) hereof the engagement of 
a casual employee may be terminated at any time 
and all wages due shall be paid at the termination 
of such engagement or as soon as practicable 
thereafter. 

(7) An employer may direct an employee to carry out such 
duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

7.—Hours. 
(1) Subject to the provisions of this clause the ordinary 

hours of duty shall be 38 hours per week with the hours 
actually worked being 40 per week to be worked eight hours 
per day on any five days of the week. The rostered ordinary 
hours shall be worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 accrued days 
off in each 12 month period. The accrued days off shall be 
taken as follows: 

(a) As 12 consecutive days in conjunction with a 
period of annual leave as prescribed in Clause 
12.—Annual Leave; or 

(b) By agreement between the employer and em- 
ployee as an entitlement to take the 20th day 
within a 20 day cycle as a paid day off as though 
worked. 

(c) Where it is agreed between the employer and the 
Union in writing then an alternative arrangement 
may exist in respect of this subclause. 

(2) Notwithstanding subclause (4) of this clause the 
ordinary hours of work shall be rostered on any five days 
of the week and shall provide for at least two consecutive 
days off in each fortnightly period for each employee. 
Provided that each shift and rostered employee is rostered 
off duty on a weekend at least once in each calendar month. 

(3) Except as hereinafter provided, the ordinary hours 
shall be worked between the hours of 6.30 a.m. and 
7.00 p.m. provided that the actual working hours can only 
be varied by written agreement between the employer, the 
employees and their Union. 

(4) The ordinary hours of employees who work continu- 
ous shift work, may be worked at any time of the day or 
night. 

(5) (a) Employees, other than continuous shift employ- 
ees, shall be entitled to an unpaid meal break of 
not less than 30 minutes and not more than one 
hour each day. Any employee required to work for 
more than five consecutive hours without a meal 
break shall be paid at overtime rates until the meal 
break is allowed. 

(b) Where it is agreed between the employer and the 
Union in writing then an alternative arrangement 
may exist in respect of this subclause. 

(6) Continuous shift employees shall be entitled to a paid 
meal break of 30 minutes provided that they shall be 
available to respond to urgent work requirements during that 
period. 

(7) The ordinary working hours of employees shall be set 
out on a roster. The roster shall not be altered unless two 
weeks' notice of such alteration is given to the employee or 
employees concerned. Work performed outside the hours 
notified shall be paid for at overtime rates in accordance 
with Clause 8.—Overtime, except in cases of emergency or 
staff illness or accident which prevent such notification. 

(8) The provisions of this clause apply to a part time 
employee in the same proportion as the hours normally 
worked bear to a full time employee. 

8.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continu- 
ous shift work. 

(b) All time worked in excess of or outside of the 
rostered ordinary hours worked on Monday to 
Saturday inclusive shall be paid at the rate of time 
and one half of the ordinary rate for the first two 
hours and double time of the ordinary rate 
thereafter. Provided that all time worked on 
Sundays shall be paid for at the rate of double time 
and on public holidays at the rate of double time 
and one half, that is two and a half times the 
ordinary rate. 

(c) In computing overtime each day shall stand alone 
but when an employee works overtime which 
continued beyond midnight on any day, the time 
worked after midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
subclause. 

(2) (a) Casual employees shall be paid at the rate of time 
and one half for the first two hours and double 
time thereafter at the appropriate proportion of the 
ordinary rate as presented in subclause (1) of 
Clause 16.—Wages of this award for all time 
worked in excess of eight hours in any one shift. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside 
the ordinary working hours, or on a shift other than 
a rostered shift, shall be paid for at the rate of 
double time, except where the employee agrees to 
work a sixth shift in not more than one week in 
any four weeks, when he/she shall be paid for such 
shift at time and one half of the ordinary rate for 
the first two hours and double time thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates: 

(i) if it is due to private arrangements between 
the employees themselves and has the ap- 
proval of the employer; or 

(ii) if it does not exceed two hours and is due to 
a relieving person who is rostered for duty on 
that day not coming on duty at the proper 
time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of paragraphs (a) to (c) of this 
subclause apply only to employees engaged in 
continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside 
the ordinary working hours, or on a shift other than 
a rostered shift, shall be paid for at the rate of 
double time, except where the employee agrees to 
work a sixth shift in not more than one week in 
any four weeks, when they shall be paid for such 
shift at time and one half of the ordinary rate for 
the first two hours and double time thereafter. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates: 

(i) if it is due to private arrangements between 
the employees themselves and has the ap- 
proval of the employer; or 

(ii) if it does not exceed two hours and is due to 
a relieving person who is rostered for duty on 
that day not coming on duty at the proper 
time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(d) By agreement between the employee and em- 
ployer time off in lieu of payment for overtime 
may be granted proportionate to the payment to 
which the employee is entitled. Such time to be 
taken in unbroken periods according to each 
period of overtime worked. 

The actual period of time off may be accrued 
and taken at a time agreed between the employer 
and employee concerned. 
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(4) Notwithstanding anything contained in this award, the 
employer may require any employee to work reasonable 
overtime and such an employee shall work overtime in 
accordance with such requirements. 

(5) An employee who is recalled to work shall be paid a 
minimum of three hours at the appropriate overtime rate and 
for all reasonable expenses incurred in travelling to and from 
work. 

(6) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that 
employees have at least ten consecutive hours off 
duty between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the 
next day that he/she has not at least ten consecu- 
tive hours off duty between those times shall, 
subject to this subclause, be released after comple- 
tion of such overtime until he/she has had ten 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absences. 

(c) If, on the instruction of the employer or the 
employer's representative, the employee resumes 
or continues work without having had ten consec- 
utive hours off duty, the employee shall be paid 
at double time until the employee is released from 
duty for such period and the employee shall then 
be entitled to be absent until the employee has had 
ten consecutive hours off duty without loss of pay 
for ordinary working time occurring during such 
absence. 

(d) The provisions of this subclause shall apply in the 
case of rostered employees if eight hours were 
substituted for 10 hours when overtime is worked 
for the purposes of staffing special exhibitions. 

(7) (a) An employee who is rostered to work his/her 
ordinary hours over fourteen days shall, if called 
in to work on his/her rostered day off, be paid at 
the rate of double time. 

(b) Where the employee and employer mutually agree 
a day off duly without loss of pay for ordinary 
working time can be taken in lieu of the foregoing 
provision prescribed in paragraph (a) hereof. 

(8) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on each day 
or, in the case of part time employees, until after the ordinary 
rostered hours worked on that day. 

(9) (a) An employee required to work continuous over- 
time for more than one hour shall be supplied with 
a meal by the employer or be paid $6.10 for a meal 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required the 
employee shall be supplied with each meal by the 
employer or be paid $3.55 for each meal so 
required. 

(b) If an employee provides him/herself with a meal 
or meals and is not required to work overtime or 
is required to work less overtime than the period 
notified, he/she shall be paid, for each meal 
provided and not required, the appropriate amount 
described in paragraph (a) of this subclause. 

9.—Shift and Weekend Work. 
(1) Where an employer works their establishment on 

shifts: 
(a) A loading of 15% of the ordinary wage shall be 

paid for time worked on an afternoon and night 
shift as defined hereunder: 

(b) Where an employee works a broken shift, each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. 

(2) An employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Saturday at the 
rate of time and one half and between midnight on Saturday 
and midnight on Sunday at the rate of double time. 

(3) The rates prescribed in subclause (1) of this clause 
shall be in substitution for and not cumulative on the rates 
prescribed in subclause (2) of this clause. 

(4) Work performed by an employee in excess of the 
ordinary hours of his/her shift shall be paid in accordance 
with Clause 8.—Overtime. 

(5) An employer may introduce a twelve hour shift 
working trial provided that the Union agrees and provided 
that two-thirds of the affected employees support the 
introduction of such working arrangements. 

(6) Where subclause (7) of this clause has been complied 
with to the satisfaction of the Union, the employer and the 
employees concerned then the trial period shall not 
commence until the Western Australian Industrial Relations 
Commission has formally ratified the agreement. 

10.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

11.—Public Holidays. 
(1) The following days or the days observed in lieu shall, 

subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: 

(a) New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may 
be taken as a holiday by agreement between the 
parties in lieu of any of the days named in this 
subclause. 

(b) Where— 
(i) a day is proclaimed as a public holiday or as 

a public half holiday under Section 7 of the 
Public and Bank Holidays Act 1972; and 

(ii) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a public holiday, or as the case 
may be a public half holiday for the purposes of 
this award within the district or locality specified 
in the proclamation. 

(2) When any of the days referred to in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the following Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) When any of the days observed as a holiday under this 
clause falls during an employee's annual leave, the 
employee shall, for each such day, be allowed a day's leave 
with pay to be taken immediately after completion of that 
annual leave. 

(4) (a) An employee who, on a day observed as a holiday 
under this clause, is required to work during 
his/her ordinary hours of work shall be paid for the 
time worked at the rate of double time and one 
half. 

(b) Provided that in lieu of the foregoing provisions 
in paragraph (a) and subject to agreement between 
the employer and the employee, work performed 
on a public holiday may be paid for at the rate of 
time and one half and in addition the employee 
shall Ire allowed one day's leave with pay to be 
taken at a mutually agreeable time. 

(c) A shift employee or a rostered employee who is 
regularly rostered to work Sundays and public 

Afternoon Shift—commencing at or between 
12.00 noon and 6.00 p.m. 

Night Shift—commencing at or between 
6.00 p.m. and 4.00 a.m. 
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holidays and who is not required to work on a 
holiday which falls on his/her rostered day off, 
shall be allowed a day's leave with pay to be 
added to his/her annual leave or taken at some 
other time if the employer so agrees. 

(5) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where an employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday under this clause, the 
employee shall be entitled to be paid for such holiday. 

(6) An employee who is not required to work on a public 
holiday and/or the day observed in lieu thereof, which falls 
on his/her rostered day off shall be allowed a day's leave 
with ordinary pay to be added to his/her annual leave or 
taken at some other time if the employer so agrees. 

(7) An employee whilst on a public holiday prescribed by 
this clause shall continue to accrue an entitlement to an 
accrued day off as prescribed in subclause (1) of Clause 
7.—Hours of this award. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employer may, within reason, require an employee 
who has additional leave granted pursuant to this clause to 
take such leave within twelve months of falling due. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment before taking such 
leave of ordinary wages as prescribed shall be allowed 
annually to an employee by his/her employer after a period 
of 12 months' continuous service with such employer. 

(2) The employee shall be paid for any period of annual 
leave prescribed by the clause at the ordinary rate of wage 
the employee has received for the greatest proportion of the 
calendar month prior to taking the leave and in the case of 
seven day rostered employees, and continuous shift employ- 
ees that rate of wage shall include the weekend penalties or 
shift rates the employee would have received had the 
employee not proceeded on annual leave. 

Where it is not possible to calculate the weekend penalties 
the employee would have received, the employee shall be 
paid at the rate of the average of such payments made each 
week over the four weeks prior to taking the leave. 

(3) (a) A continuous shift employee shall be allowed one 
week's leave in addition to the leave to which 
he/she is otherwise entitled under this clause. 

(b) Where an employee with 12 months' continuous 
service has been engaged for part of a qualifying 
12 monthly period as a continuous shift employee 
or as a seven day rostered employee he/she shall 
be entitled to have the period of annual leave to 
which the officer is otherwise entitled under this 
clause increased by 1/12th of a week for each 
completed month he/she is continuously so en- 
gaged. 

(4) If any holiday referred to in Clause 11.—Public 
Holidays of this award falls within an employee's period of 
annual leave there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid 2.923 hours' pay at his/her ordinary 
rate of wage in respect of each completed week of 
continuous service in that qualifying period except that, in 
the case of an employee referred to in subclause (3) of this 
clause, he/she shall be paid 3.65 hours' pay at that rate in 
respect of each completed week of continuous service. 

(6) In addition to any payment to which he/she may be 
entitled under subclause (5) of this clause, an employee 
whose employment terminates after he/she has completed 
a 12 monthly qualifying period and who has not been 
allowed the leave prescribed under this clause in respect of 
that qualifying period shall be given payment as prescribed 
in subclauses (2) and (10) of this clause in lieu of that leave 
unless: 

(a) he/she has been justifiably dismissed for miscon- 
duct; and 

(b) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(7) An employee may be rostered off and granted annual 
leave with payment of ordinary wages as prescribed prior 
to his/her having completed a period of 12 months' 
continuous service, in which case should the services of such 
employee terminate or be terminated prior to the completion 
of 12 months' continuous service, the employee shall refund 
to the employer the difference between the amount received 
by him/her for wages in respect of the period of his/her 
annual leave and the amount which would have accrued to 
him/her by reason of the length of his/her service up to the 
date of the termination of his/her services. 

(8) (a) When computing the annual leave due under this 
clause, no deduction shall be made from such 
leave in respect of the period that an employee is 
on annual leave and/or holidays. Provided that no 
deduction shall be made for any approved period 
an employee is absent from duty through sickness, 
with or without pay, unless the absence exceeds 
three calendar months, in which case deduction 
may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of 
employment shall not be considered breaks in 
continuity of service, but the first six months only 
of any such period shall count as service for the 
purpose of computing entitlements. 

(9) The annual leave prescribed in this clause may, by 
agreement between the employee and employer, be taken in 
more than one portion provided that no portion shall be less 
than one week. 

(10) In addition to his/her payment for annual leave and 
before taking such leave the employee shall receive a 
loading calculated on the rate of wage prescribed by 
subclause (2) of this clause. This loading shall be as follows: 

(a) All employees except continuous shift employ- 
ees—an employee who would have worked on 
day work had he/she not been on leave—a loading 
of 17.5% on ordinary wages. Provided that: 

(i) The loading prescribed in this subclause shall 
not apply to proportionate annual leave on 
termination. 

(ii) The loading prescribed in this subclause shall 
be payable on retirement provided the em- 
ployee has attained 55 years of age. 

(iii) Provided that in no case shall the loading for 
four weeks leave exceed the amount set out 
in the Commonwealth Bureau of Census and 
Statistics publication for "Average Weekly 
Earnings per Male Employeed Unit" in 
W.A. for the September quarter immediately 
preceding the date of accrual of such leave. 

(b) Continuous shift employees—an employee who 
would have worked on continuous shift work had 
he/she not been on leave—a loading of 20% on 
ordinary wages. 

(i) Provided that where the employee would 
have received shift loadings prescribed by 
Clause 9.—Shift and Weekend Work of this 
award had he/she not been on leave during 
the relevant period and such loadings would 
have entitled him/her to a greater amount 
than the loading of 20%, then the shift 
loadings shall be added to the rate of wage 
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prescribed by paragraph (b) of subclause (2) 
of this clause in lieu of the 20% loading, 

(ii) Provided further that if the shift loadings 
would have entitled him/her to a lesser 
amount than the loading of 20% then such 
loading of 20% shall be added to the rate of 
wage prescribed by paragraph (b) of sub- 
clause (2) of Clause 12.—Annual Leave of 
this award. 

(12) When an employee proceeds on the four weeks 
annual leave prescribed by subclause (1) of this clause there 
will be no accrual towards an accrued day off as prescribed 
by subclause (1) of Clause 7.—Hours. Accrual towards an 
accrued day off shall continue during any other period of 
annual leave prescribed by this clause. 

(13) The provisions of this clause shall not apply to casual 
employees. 

13.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill 
health or injury for l/6th of a week's pay for each 
completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee 
leaves the service of the employer in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portions of the entitlement prescribed in 
subclause (1 )(a) of this clause; shall be allowed to 
accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his/her 
inability to attend for work. Provided that if the absence is 
to be more than two days the employee shall advise the 
employer of the nature of his/her illness or injury and the 
estimated duration of the absence. 

(4) The employee shall not be entitled to the benefit of 
this clause unless he/she produces proof to the employer or 
his/her representative of such sickness, provided that the 
employer shall not be entitled to a medical certificate for 
absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and 
an employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of 
residence or a hospital as a result of his/her 
personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a 
certificate from a registered medical practitioner 
that he/she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer 
in accordance with subclause (3) of this clause if 
he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time 
he/she proceeded on annual leave and shall not be 
made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 

mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 12.— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(7) An employee shall not be entitled to claim payment 
for non attendance on the grounds of personal ill health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill health or injury occurs on a day 
when an employee is absent on an accrued day off in 
accordance with subclause (1) of Clause 7.—Hours. 

(8) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an accrued day off as prescribed 
in Clause 7.—Hours. 

(9) The provisions of this clause do not apply to casual 
employees. 

14.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall apply 
to employees covered by this award except that long service 
leave shall accrue at the rate of three months' leave for each 
seven year period of continuous service. 

15.—Special Rates and Provisions. 
(1) The employer shall, where practicable, make suitable 

provisions for employees to change their clothing on the 
employer's premises. 

(2) Uniforms and/or clean overalls shall be supplied by 
the employer free of charge, where the employer requires 
such to be worn. Such items shall always remain the 
property of the employer. 

(3) (a) All employees called upon to clean closets 
connected to septic tanks or sewers shall be paid 
an allowance of 46 cents per closet per week. 

(b) For the purpose of this subclause one metre of 
urinal or three urinal stalls shall count as one 
closet. 

(4) An employee shall not be required to work from the 
top of a ladder more than 3.5 metres long which rests on the 
ground or floor level, unless he/she has an assistant. 

(5) An allowance of $1.65 per day or part thereof shall 
be paid to an employee required to use an airlift in the course 
of their duties. 

(6) An allowance of $6.40 per day shall be paid in 
addition to the ordinary rate to an attendant required to 
operate audio visual equipment. 

(7) (a) Except as provided for in paragraph (b) of this 
subclause an allowance of $3.50 per day shall be 
paid to an employee required to carry keys and be 
responsible for securing the premises at the close 
of business. 

(b) Where it is agreed between the employer and the 
Union in writing then an alternative arrangement 
may exist in respect of this subclause. 

16.—Wages. 
(1) The minimum total rate of wage payable under this 

Award shall be as follows: 
$ Per Week 

Cleaner 
1st year of employment 
2nd year of employment 

370.10 
374.10 



$ Per Week 
3rd year of employment 378.30 
and thereafter 
Groundskeeper 
1 st year of employment 378.00 
2nd year of employment 385.60 
3rd year of employment 393.70 
and thereafter 
Attendant or Receptionist 
Attendant 
1 st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Security Officer 
1st year of employment 394.30 
2nd year of employment 402.70 
3rd year of employment and thereafter 411.10 
Assistant Supervisor 
1 st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 
Installation Assistant 
1 st year of employment 461.30 
2nd year of employment 468.40 
3rd year of employment and thereafter 476.30 
Attendant Supervisor 
1st year of employment 476.20 
2nd year of employment and thereafter 491.50 
Regional Attendant 
1 st year of employment 432.00 
2nd year of employment 440.20 
3rd year of employment and thereafter 448.40 

(2) Leading Hands: In addition to the appropriate total 
wage prescribed in this clause, a leading hand shall be paid: 

$ 
(a) if placed in charge of not less than 15.40 

one and more than five other em- 
ployees 

(b) if placed in charge of more than six 23.70 
and not more than ten other employ- 
ees 

(c) if placed in charge of more than 11 30.50 
other employees 

(3) A casual employee shall receive 20% of the ordinary 
rate in addition to the ordinary rate for their class of work. 

17.—Higher Duties. 
(1) Any employee performing work carrying a higher 

minimum rate than his/her regular rate of wage shall be paid 
for the time so worked at such higher minimum rate. 
Provided that where such employee is engaged in the higher 
grade of work for more than two hours in any one day the 
employee shall be paid the higher rate for the whole day. 

(2) Any employee required to perform work in a lower 
grade for any shift or portion thereof shall not be reduced 
in wages whilst employed in such lower capacity. 

18.—Part Time Employees. 
(1) Notwithstanding anything contained herein an em- 

ployer shall be at liberty to employ part-time employees 
provided that the minimum engagement of such an 
employee is no less than an average of 15 hours per week. 

(2) The minimum number of hours provided for in 
subclause (1) of the clause may be varied by written 
agreement between the employee, the employers and the 
Union. 

(3) Part-time employees shall be remunerated at a weekly 
rate pro rata to the rate prescribed for the class of work on 
which they are engaged only in the proportion which their 
ordinary weekly hours bear to 38. 

(4) Part-time employees shall be allowed annual leave and 
sick leave in the same manner as full time employees. 
Payment for such leave shall be in the same ratio as their 
ordinary weekly hours, averaged over the qualifying period, 
bear to 38. 

(5) A part-time employee may work shifts additional to 
the rostered shifts at ordinary rates subject only to the 
normal rostering parameters of a full time employee where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift. Provided that 
a part-time employee shall not be required to work an extra 
shift. 

19.—Uniforms. 
(1) The following uniform issue shall be replaced on a fair 

wear and tear basis— 
4 shirts/blouses or 2 long sleeve shirts/blouses, and 

2 short sleeve shirts/blouses 
4 pairs of trousers or 2 pairs of trousers and 2 pairs 

of shorts or 4 skirts or 2 pairs of trousers and 2 skirts 
1 belt 
1 jumper/cardigan 
1 castro jacket (for persons required to work 

outdoors) 
1 tie (optional) 

(2) The employee shall be responsible for the laundering 
of any such uniform so supplied. 

(3) Where the employer specifies items of footwear of a 
specific colour or type be worn in the workplace then an 
annual allowance will be paid to the employee. Provided 
that where the Union and employer agree then items of 
footwear can be replaced on a fair wear and tear basis in lieu 
of the allowance provided for in this subclause. 

(4) The amount of allowance provided to the employee 
in accordance with subclause (3) of this clause will be 
agreed between the employer and Union. 

20.—Liberty to Apply. 
Liberty is reserved for the term of this award to the 

respondents to apply to amend with respect to paragraph (a) 
of this subclause and to the Union to apply to amend with 
respect to paragraph (b) of this subclause to alter: 

(a) The key allowance prescribed in Clause 19.— 
Special Rates and Provisions, subclause (7). 

(b) To remove the geographical limitations on appli- 
cations for compassionate leave. 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule. B—Respondents. 
The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH WA 6000 
The Trustees of the Western Australian Museum 
Francis Street 
PERTH WA 6000 
The Board of the Art Gallery 
Perth Cultural Centre 
PERTH WA 6000 

Dated at Perth this 23rd day of May 1989. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 8th day of February, 1994. 
J. CARRIGG, 

Registrar. 
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GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 

1.—Title. 
This award shall be known as the "Gate, Fence and 

Frames Manufacturing Award" as varied and consolidated 
and replaces Award No. 53 of 1955, as varied. 

1 A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Contract of Service 
6. Hours 
7. Overtime 
8. Shift Work 
9. Holidays and Annual Leave 

10. Higher Duties 
11. Absence Through Sickness 
12. Long Service Leave 
13. Time and Wages Record 
14. Special Rates and Provisions 
15. Representative Interviewing Employees 
16. Under-rate Employees 
17. Definitions 
18. Board of Reference 
19. Fares and Travelling Time 
20. Distant Work 
21. Location Allowances 
22. Bereavement Leave 
23. Supplementary Payments 
24. Payment of Wages 
25. Maternity Leave 
26. Introduction of Change 
27. Redundancy 
28. Part Time Employment 
29. Avoidance of Industrial Disputes 
30. Training 

First Schedule—Wages 
Second Schedule—Respondents 
Third Schedule—New Classification Structure 
and Definitions 
Fourth Schedule—Named Parties to the Award 

3.—Area and Scope. 
This award shall operate in the industry carried on by the 

respondents within the State of Western Australia. 

4.—Term. 
The term of this award shall be for a period of three years 

and shall operate as from the beginning of the first pay 
period commencing on or after the date hereof. (The date 
of this award is the 26th day of November 1971). 

5.—Contract of Service. 
(1) (a) A contract of service may be terminated in 

accordance with the provisions of this clause and not 
otherwise, but this subclausc does not operate so as to 
prevent any party to a contract from giving a greater period 
of notice than is hereinafter prescribed, nor to affect an 
employer's right to dismiss an employee without notice for 
conduct that justifies instant dismissal, including malinger- 
ing, inefficiency or neglect of duty, and an employee so 
dismissed shall be paid for the time worked up to the time 
of dismissal only. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (2) of this clause and the 
contract terminates when that period expires. 

(2) Notice of Termination by Employer: 
(a) In order to terminate the employment of an 

employee (other than a casual employee) the 
employer shall give the employee the following 
notice:— 
Period of Continuous Service Period of Notice 
During the first month One day 
More than one month but 
less than one year One week 
One year but less than 
three years Two weeks 
Three years but less 
than five years Three weeks 
Five years and over Four weeks 

(b) An employee who at the time of being given 
notice is over 45 years of age and who at the date 
of termination has completed two years' continu- 
ous service with the employer, shall be entitled to 
one week's notice in addition to the notice 
prescribed in paragraph (a) of this subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause shall be 
made if the appropriate notice period is not given. 
Provided that employment may be terminated by 
part of the period of notice specified and part 
payment in lieu thereof. 

(d) In calculating any payment in lieu of notice, the 
employer shall pay the employee the ordinary 
wages for the period of notice had the employment 
not been terminated. 

(e) The period of notice in this subclause shall not 
apply in the case of casual employees, apprentices 
or employees engaged for a specific period of time 
or for a specific task or tasks. 

(f) (i) For the purpose of this clause continuity of 
service shall not be broken on account of— 
(aa) any interruption or termination of the 

employment by the employer if such 
interruption or termination has been 
made merely with the intention of 
avoiding obligations hereunder in re- 
spect of leave of absence; 

(bb) any absence from work on account of 
personal sickness or accident for which 
an employee is entitled to claim sick pay 
as prescribed by this award or on 
account of leave lawfully granted by the 
employer; or 

(cc) any absence with reasonable cause, 
proof whereof shall be upon the em- 
ployee. 

Provided that in the calculation of continu- 
ous service under this subclause any time in 
respect of which an employee is absent from 
work, except time for which an employee is 
entitled to claim annual leave, sick pay, long 
service leave and public holidays as pre- 
scribed by this award, shall not count as time 
worked. 

(ii) Service by the employee with a business 
which has been transmitted from one em- 
ployer to another and the employee's service 
has been deemed continuous in accordance 
with subclause (3) of Clause 2 of the Long 
Service Leave Provisions published in Vol- 
ume 66 of the Western Australian Industrial 
Gazette at pages one to four shall also 
constitute continuous service for the purpose 
of this clause. 
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(3) Notice of Termination by Employee: 
(a) The notice of termination required to be given by 

an employee shall be the same as that required of 
an employer, save and except that there shall be 
no additional notice based on the age of the 
employee concerned. 

(b) If an employee fails to give the required notice or 
having given, or been given, such notice leaves 
before the notice expires, the employee forfeits the 
entitlement to any money owing to the employee 
under this award except to the extent that such 
money exceeds the ordinary wages for the 
required period of notice. 

(4) Time Off During Notice Period: 
Where an employer has given notice of termination to an 

employee who has completed one month's continuous 
service, that employee shall, for the purpose of seeking other 
employment, be entitled to be absent from work up to a 
maximum of eight ordinary hours without deduction of pay. 
The time off shall be taken at times that are convenient to 
the employee after consultation with the employer. 

Provided that this subclause shall not apply to a casual 
employee. 

(5) Statement of Employment: 
The employer shall, upon receipt of a request from an 

employee whose employment has been terminated, provide 
to the employee a written statement specifying the period 
of employment and the classification or the type of work 
performed by the employee. 

(6) Notification on Engagement: 
On the first day of engagement an employee shall be 

notified by his employer, or by the employer's representa- 
tive, whether the duration of his employment is expected to 
exceed one month and, if he is hired as a casual employee, 
he shall be advised accordingly. 

(7) Casual Employees: 
(a) (i) The period of notice of termination in the 

case of a casual employee shall be one hour. 
(ii) If the required notice of termination is not 

given, one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(b) An employee shall, for the purposes of this award, 
be deemed to be a casual employee— 

(i) if the expected duration of the employment 
is less than one month; or 

(ii) if the notification referred to in subclause (6) 
of this clause is not given and the employee 
is dismissed through no fault of his own 
within one month of commencing employ- 
ment. 

(8) Absence From Duty: 
The employer shall be under no obligation to pay for any 

day not worked upon which the employee is required to 
present himself for duty, except when such absence is due 
to illness and comes within the provisions of Clause 
11.—Absence Through Sickness of this award, or such 
absence is on account of holidays to which the employee is 
entitled under the provisions of this award. 

(9) Standing Down of Employees: 
(a) (i) The employer is entitled to deduct payment 

for any day or part of a day which an 
employee (including an apprentice) cannot 
be usefully employed because of industrial 
action by any of the unions party to this 
award, or by any other association or union. 

(ii) If an employee is required to attend for work 
on any day but because of failure or shortage 
of electric power, work is not provided, such 
employee shall be entitled to two hours' pay 
and further, where any employee commences 
work he/she shall be provided with four 
hours' employment or be paid for four hours 
work. 

(b) The provisions of paragraph (a) of this subclause 
also apply where die employee cannot be usefully 
employed through any cause which the employer 
could not reasonably have prevented but only if, 
and to the extent that the employer and the union 
so agree or, in the event of disagreement, the 
Board of Reference so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the 
Board of Reference, in determining a dispute 
under paragraph (b) of this subclause, shall have 
regard for the duration of the stoppage and the 
endeavours made by the employer to repair the 
breakdown. 

6.—Hours. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of subclauses (3) and (4) of 
this clause the ordinary hours of work shall be an average 
of 38 per week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 7 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(v) For the purposes of paragraph (g) of subclause (3) 
of this clause any work cycle during which a 
weekly average of 38 ordinary hours are worked 
as may be agreed in accordance with paragraph (g) 
of subclause (3) of this clause. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday inclusive, and except 
in the case of shift employees, shall be worked between the 
hours of 6.00 am and 6.00 pm. Provided that the spread of 
hours may be altered by agreement between the employer 
and the majority of employees in the plant, section or 
sections concerned. 

(d) Where the first night shift in any week commences on 
Monday night, the night shift commencing on Friday and 
finishing not later than 8.00 am on Saturday of that week, 
shall be deemed to have been worked in ordinary working 
hours. 

(e) The ordinary hours of work prescribed herein shall not 
exceed ten on any day. Provided that— 

(i) in any arrangement of ordinary working hours, 
where the ordinary working hours are to exceed 
eight on any day, the arrangement of hours shall 
be subject to agreement between the employer and 
the majority of the employees in the plant or 
section or sections concerned; and 

(ii) by arrangement between the employer and the 
majority of employees in the plant, section or 
sections concerned, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 
(aa) the employer and the employees concerned 

being guided by the Occupational Health and 
Safety provisions of the ACTU Code of 
Conduct on 12 Hour Shifts (as exhibited in 
the Western Australian Industrial Relations 
Commission on 11 April 1990) in Matter No. 
478 of 1990; 

(bb) proper health monitoring procedures being 
introduced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(iii) Subject to the provisions of subparagraphs (i) and 
(ii) hereof, 12 Hour Shifts may be worked 
provided the employer has given the relevant 
union or unions concerned notice in writing that 
such shifts are to be worked. 
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(f) The ordinary hours of work shall be consecutive except 
for a meal interval which shall not exceed one hour, and: 

(i) An employee shall not be compelled to work for 
more than five hours without a meal interval 
except where an alternative arrangement is en- 
tered into as a result of discussions as provided for 
in subclause (7) of the First Schedule—Wages of 
this award. 

(ii) By arrangement between an employer and the 
majority of employees in the plant, section or 
sections concerned, an employee or employees 
may be required to work in excess of five hours, 
but not more than six, at ordinary rates of pay 
without a meal break. 

(iii) The time of taking a scheduled meal break or rest 
break by one or more employees may be altered 
by the employer if it is necessary to do so in order 
to meet a requirement for continuity or operations. 

(iv) An employer may stagger the time of taking a 
meal or rest break to meet operational require- 
ments. 

(v) When an employee is required for duty during the 
employee's usual meal interval and the meal 
interval is thereby postponed for more than half 
an hour, the employee shall be paid at overtime 
rates until the employee gets the meal interval. 

(g) (i) Subject to the provisions of this paragraph, a rest 
period of seven minutes from the time of ceasing 
to the time of resumption of work shall be allowed 
each morning. 

(ii) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at 
a time and a manner to suit the convenience of the 
employer. 

(iii) Refreshments may be taken by workers during the 
rest period but the period of seven minutes shall 
not be exceeded under any circumstances. 

(iv) An employer who satisfies the Commission that 
any employee has breached any condition ex- 
pressed or implied in this paragraph may be 
exempt from liability to allow the rest period. 

(v) In an establishment in which the majority of 
employees are not subject to this award, the 
provisions of this paragraph do not apply but any 
employee to whom this award applies shall be 
entitled to the rest period, if any, which may be 
allowed to the aforesaid majority. 

(h) (i) In an establishment in which the majority of 
employees are not subject to this award, the 
ordinary working hours of an employee who is 
employed on maintenance work may be worked 
from Monday to Saturday noon, inclusive, but 
only if— 
(aa) the employee is paid at the rate of time and 

one quarter for ordinary hours worked on 
Saturdays up to 12 noon; 

(bb) the ordinary hours of the aforesaid majority 
may include work on Saturdays; and 

(cc) the business of that establishment is carried 
on on Saturdays. 

(ii) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, when 
New Year's Day, Anzac Day, Christmas Day or 
Boxing Day falls on a Saturday an employee who 
does not work on that Saturday is nevertheless 
entitled to be paid for each of the two weeks 
preceding that Saturday the ordinary weekly wage 
and the starting and/or finishing time on any day 
or days in those two weeks may be varied by the 
employer so that the ordinary hours usually 
worked by an employee between Monday and 
Friday (both inclusive) may be increased in each 
of those weeks by the ordinary hours usually 
worked by that employee on Saturday. 

This paragraph does not apply to a casual 
employee. 

(1) In the week commencing on the Monday immediately 
preceding Good Friday, the ordinary working hours of any 
employee employed by an employer who is bound by an 
Award applying to Shop Assistants in the area in which the 
business is carried on, shall be increased on each of the days 
Monday to Thursday inclusive by l/5th of the ordinary hours 
usually worked by that employee on the Saturday following 
Good Friday. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of subclauses (3) and (4) of 
this clause the ordinary hours of continuous shift workers 
shall average 38 per week (inclusive of crib time) and shall 
not exceed 152 hours in 28 consecutive days. 

Provided that, where the employer and the majority of the 
employees concerned agree, a roster system may operate on 
the basis that the weekly average of 38 ordinary hours is 
achieved over a period which exceeds 28 consecutive days. 

(c) The ordinary hours of work prescribed herein shall not 
exceed ten on any day. Provided that: 

(i) in any arrangement of ordinary working hours 
where the ordinary working hours are to exceed 
eight on any day, the arrangement of hours shall 
be subject to agreement between the employer and 
the majority of employees in the plant, section or 
sections concerned; and 

(ii) by agreement between the employer and the 
majority of employees in the plant, section or 
sections concerned, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 
(aa) the employer and the employees concerned 

being guided by the Occupational Health and 
Safety provisions of the ACTU Code of 
Conduct on 12 Hour Shifts (as exhibited in 
the Western Australian Industrial Relations 
Commission on 11 April 1990) in Matter No. 
478 of 1990; 

(bb) proper health monitoring procedures being 
introduced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(iii) Subject to the provisions of subparagraphs (i) and 
(ii) hereof, 12 Hour Shifts may be worked 
provided the employer has given the relevant 
union or unions concerned notice in writing that 
such shifts are to be worked. 

(3) (a) Except as provided in paragraph (d) of this 
subclause the method of implementation of the 38 hour 
week may be any one of the following: 

(i) by employees working less than 8 ordinary hours 
each day; or 

(ii) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(iii) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(iv) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(v) except in the case of continuous shift employees 
where the ordinary hours of work are worked 
within an arrangement as provided in placitum 
(iii) or (iv) of this subclause, any day of duty shall 
be arranged so that it does not coincide with a 
holiday prescribed in subclause (1) of Clause 
9.—Holidays and Annual Leave of this Award. 

(b) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned, the objective being to reach agreement on the 
method of implementation prior to May 17, 1982. 



(c) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(i) Consultation shall take place within the particular 
establishment concerned. 

(ii) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the union concerned or Assistant Secretary, at 
which level a conference of the parties shall be 
convened without delay. 

(iii) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Relations Commission. 

(d) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(e) Notice of Days Off Duty 
Except as provided in paragraphs (f) and (g) of this 

subclause in cases where, by virtue of the arrangement of 
his ordinary working hours, an employee, in accordance 
with placita (iii) and (iv) of paragraph (a) of this subclause, 
is entitled to a day off duty during the work cycle, then such 
employee shall be advised by the employer at least four 
weeks in advance of the day to be taken off duty provided 
that a lesser period of notice may be agreed by the employer 
and the majority of employees in the plant or section or 
sections concerned. 

(f) (i) An employer, with the agreement of the majority 
of employees concerned, may substitute the day 
an employee is to take off in accordance with 
placita (iii) and (iv) of subclause (3) of this clause 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric 
power or to meet the requirements of the business 
in the event of rush orders or some other 
emergency situation. 

(ii) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

(g) Flexibility in relation to rostered days off. 
Notwithstanding any other provision in this clause, where 

the hours of work of an establishment, plant or section are 
organised in accordance with placita (iii) and (iv) of 
paragraph (a) of this subclause an employer, the union or 
unions concerned and the majority of employees in the 
establishment, plant, section or sections concerned may 
agree to accrue up to a maximum of five rostered days off 
in special circumstances such as where there are regular and 
substantial fluctuations in production requirements in any 
year. 

Where such agreement has been reached the accrued 
rostered days off must be taken within 12 months from the 
date of agreement and each 12 months thereafter. 

It is understood between the parties that the involvement 
of the union or unions concerned would be necessary in 
cases where it or they have members in the plants concerned 
and not in non-union establishments. 

(4) (a) Procedures shall be established for in-plant 
discussions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with Clause 
6.—Hours of this Award and shall entail an objective review 
of current practices to establish where improvements can be 
made and implemented. 

(b) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
May 17, 1982. 

(c) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul- 
ties. 

(d) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(e) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with request to special, 
anomalous or extraordinary problems as prescribed in 
paragraph (c) of subclause (3) of this clause. 

7.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

For the purpose of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Clause 6.—Hours of this Award. 

(c) (i) Work done on Saturdays after 12.00 noon or on 
Sundays, shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and a half. 

(d) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraphs (d) or (h) of subclause (1) of 
Clause 6.—Hours of this Award applies. 

(e) In computing overtime each day shall stand alone but 
when a worker works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purpose of this subclause. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause, all time worked in excess of or outside the 
ordinary working hours, or on a shift other than a rostered 
shift, shall be paid for at the rate of double time, except 
where an employee is called upon to work a sixth shift in 
not more than one week in any four weeks, when the 
employee shall be paid for such shift at time and a half for 
the first four hours and double time thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with subclauses (3) and (4) of Clause 6.—Hours 
of this Award. 

(c) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates— 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving employee not coming on duty at the 
proper time; or 

(iii) if it is for the purpose of effecting the customary 
rotation of shifts. 

3. (a) The provisions of this subclause apply to all 
employees. 

(b) Overtime on shift work shall be based on the rate 
payable for shift work. 

(c) (i) When overtime work is necessary it shall, wher- 
ever reasonably practicable, be so arranged that an 
employee has at least ten consecutive hours off 
duty between the work of successive days. 

(ii) An employee (other than a casual employee) who 
works so much overtime between the termination 
of the employee's ordinary work on one day and 
the commencement of the employee's ordinary 
work on the next day that the employee has not 
had at least ten consecutive hours off duty 
between those times shall, subject to this para- 
graph, be released after completion of such 
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overtime until the employee has had ten consecu- 
tive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(iii) If, on the instructions of the employer, such an 
employee resumes or continues work without 
having had such ten consecutive hours off duty, 
the employee shall be paid at double rates until 
released from duty for such period and shall then 
be entitled to be absent for such period of ten 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(iv) Where an employee (other than a casual employee 
or an employee engaged on continuous shift work) 
is called in to work on a Sunday or holiday 
prescribed under this award preceding an ordinary 
working day, the employee shall, wherever rea- 
sonably practicable, be given ten consecutive 
hours off duty before the employee's usual 
starting time on the next day. If this is not 
practicable then the provisions of placita (ii) and 
(iii) of this paragraph shall apply mutatis mutan- 
dis. 

(v) The provisions of this paragraph shall apply in the 
case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for 
ten hours when overtime is worked— 
(aa) for the purpose of changing shift rosters; or 
(bb) where a shift worker does not report for duty; 

or 
(cc) where a shift is worked by arrangement 

between the workers themselves. 
(vi) Overtime worked as a result of a recall shall not 

be regarded as overtime for the purpose of this 
paragraph when the actual time worked is less 
than three hours on such recall or on each of such 
recalls. 

(d) When an employee is recalled to work after leaving 
the job— 

(i) the employee shall be paid for at least three hours 
at overtime rates; 

(ii) time reasonably spent in getting to and from work 
shall be counted as time worked. 

(e) When an employee is instructed by the employer to 
hold in readiness at the employee's place of residence or 
other agreed place of residence for a call to work after 
ordinary hours, he shall be paid at ordinary rates for the time 
the employee so holds in readiness. 

(f) Subject to the provisions of paragraph (h) of this 
subclause, an employee required to work overtime for more 
than two hours, shall be supplied with a meal by the 
employer or be paid $5.80 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal 
is required he/she shall be supplied with such meal by the 
employer or paid $4.00 for each meal so required. 

(g) The provisions of paragraph (f) of this subclause do 
not apply— 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier; 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he can reasonably go home. 

(h) If an employee to whom placitum (i) of paragraph (g) 
of this subclause applies has, as a consequence of the 
notification referred to in that paragraph, provided a meal 
or meals and is not required to work overtime or is required 
to work less overtime than the period notified, the employee 
shall be paid, for each meal provided and not required, the 
appropriate amount prescribed in paragraph (f) of this 
subclause. 

(i) (i) An employer may require any employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

The assignment of overtime by an employer to an 
employee shall be based on specific work require- 
ments and the practice of "one in, all in" overtime 
shall not apply. 

(ii) No union or association party to this award, or 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, be 
a party to or concerned in any ban, limitation, or 
restriction upon the working of overtime in 
accordance with the requirements of this sub- 
clause. 

(4) The provisions of this clause do not operate so as to 
require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award, for 
any work except and to the extent that the provisions of 
Clause 14.—Special Rates and Provisions of this award 
apply to that work. 

8.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) An employer may work the establishment on shifts but 

before doing so shall give notice of the intention to the union 
or unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employee employed on such afternoon or night 
shifts shall be paid at overtime rates. 

Provided that where the ordinary hours of work normally 
worked in any establishment are worked on less than five 
days then the provisions of paragraph (a) of this subclause 
shall be as if four consecutive shifts were substituted for five 
consecutive shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or 
on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. on any 
day, the whole of that shift shall be deemed, for the purposes 
of this award, to have been worked on the following day. 

(5) A shift employee when on afternoon or night shift 
shall be paid, for such shift fifteen per cent more than the 
employee's ordinary rate prescribed by this award. 

(6) (a) All work performed during a rostered shift, when 
the major portion of such shift falls on a Saturday, Sunday 
or a holiday, shall be paid for as follows— 

Saturday—at the rate of time and one half. 
Sunday —at the rate of time and three quarters. 
Holidays—at the rate of double time. 

(b) These rates shall be paid in lieu of the shift allowances 
prescribed in subclause (5) of this clause. 

(7) A continuous shift employee who is not required to 
work on a holiday which falls on the employee's rostered 
day off shall be allowed a day's leave with pay to be added 
to annual leave or taken at some other time if the employee 
so agrees. 

9.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph (c) of 
subclause (1) of Clause 7.—Overtime of this award, be 
allowed as holidays without deduction of pay, namely— 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
agreement between the employer and major)ty of employees 
in the section or sections concerned in lieu of any of the days 
named in this subclause. 



(b) When Christmas Day or New Year's Day falls on a 
Saturday or a Sunday such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday or on a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed, in which case an employee need not 
present for duty and payment may be deducted, but if work 
be done, ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as prescribed in 
paragraph (b) of this subclause shall be allowed annually to 
an employee by the employer after a period of twelve 
months' continuous service with that employer. 

(b) (i) An employee before going on leave shall be paid 
the wages the employee would have received in 
respect of the ordinary time the employee would 
have worked had the employee not been on leave 
during the relevant period. 

(ii) Subject to paragraph (c) of this subclause an 
employee shall, where applicable, have the 
amount of wages to be received for annual leave 
calculated by including the following where 
applicable. 
(aa) The rate applicable to the employee as 

prescribed in the First Schedule—Wages of 
this Award. 

(bb) Subject to placitum (ii) of paragraph (c) of 
this subclause the rate prescribed for work in 
ordinary time by Clause 8.—Shift Work of 
this Award according to the employee's 
roster or projected roster including Saturday 
and Sunday shifts. 

(cc) The rate payable pursuant to Clause 10.— 
Higher Duties of this Award calculated on a 
daily basis, which the employee would have 
received for ordinary time during the relevant 
period whether on a shift roster or otherwise. 

(dd) Any other rate to which the employee is 
entitled in accordance with the contract of 
employment for ordinary hours of work; 
provided that this provision shall not operate 
so as to include any payment which is of a 
similar nature to or is paid for the same 
reasons as or is paid in lieu of those payments 
prescribed by Clause 7.—Overtime, Clause 
14.—Special Rates and Provisions, Clause 
19.—Fares and Travelling Time or Clause 
20.—Distant Work, of this award, nor any 
payment which might have come payable to 
the employee as reimbursement for expenses 
incurred. 

(c) During the period of annual leave an employee shall 
receive a loading calculated on the rate of wage prescribed 
by paragraph (b) of this subclause. This loading shall be as 
follows: 

(i) Day Employees: A employee who would have 
worked on day work had he not been on leave—a 
loading of 17 '/a percent. 

(ii) Shift Employees: An employee who would have 
worked on shift work had he/she not been on 
leave—a loading of 17 Va percent. Provided that 
where the employee would have received shift 
loadings prescribed by Clause 8.—Shift Work of 
this Award had he/she not been on leave during 
the relevant period and such loadings would have 
entitled him/her to a greater amount than the 
loading of MMi percent, then the shift loadings 
shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) of this subclause in lieu of 
the 17.'/a per cent loading. 

Provided further that if the shift loadings would 
have entitled him/her to a lesser amount than the 
loading of 17.72 per cent then such loading of 
17. V2 per cent shall be added to the rate of wage 
prescribed by paragraph (b) of this subclause but 
not including paragraph (b)(ii)(bb) of this sub- 
clause in lieu of the shift loadings. 
The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or annual leave 
as prescribed by this award shall not count for the purpose 
of determining the employee's right to annual leave. 

(6) (a) If, after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves the employment or the employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate prescribed 
by paragraph (b) of subclause (3) this clause, divide by 
thirty-eight, in respect of each completed month of 
continuous service. 

(b) In addition to any payment to which an employee may 
be entitled under paragraph (a) of this subclause, an 
employee whose employment terminates after an employee 
has completed a twelve monthly qualifying period and who 
has not been allowed the leave prescribed under this Clause 
in respect of that qualifying period shall be given payment 
as prescribed in paragraphs (b) and (c) of subclause (3) of 
this Clause in lieu of that leave or, in a case to which 
subclauses (7), (8), or (9) of this Clause applies, in lieu of 
so much of that leave as has not been allowed unless: 

(i) the employee has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which the employee has been 
dismissed occurred prior to the completion of that 
qualifying period. 

(7) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those periods must be at least 
three consecutive weeks. Provided that if the employer and 
an employee so agree then the employee's annual leave 
entitlement may be given and taken in two separate periods, 
neither of which is of at least three consecutive weeks, or 
in three separate periods. 

Provided further that an employee may, with the consent 
of his/her employer, take short-term annual leave not 
exceeding five days in any calendar year at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(8) Where an employer closes down the business, or a 
section or sections thereof, for the purposes of allowing 
annual leave to all or bulk of the employees in the business, 
or section or sections concerned, the following provisions 
shall apply: 

(a) The employer may by giving not less than one 
month's notice of the intention so to do, stand off 
for the duration of the close-down all employees 
in the business or section or sections concerned. 

(b) An employer may close down the business for one 
or two separate periods for the purpose of granting 
annual leave in accordance with this subclause. If 
the employer closes down the business in two 
separate periods one of those periods shall be for 
a period of at least three consecutive weeks. 
Provided that where the majority of the employees 
in the business or section or sections concerned 
agree, the employer may close down his business 
in accordance with this subclause in two separate 
periods neither of which is of at least three 
consecutive weeks, or in three separate periods. In 
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such cases the employer shall advise the employ- 
ees concerned of the proposed date of each 
close-down before asking them for their agree- 
ment. 

(9) (a) An employer may close down the business, or a 
section or sections thereof for a period of at least three 
consecutive weeks and grant the balance of the annual leave 
due to an employee in one continuous period in accordance 
with a roster. 

(b) An employer may close down the business, or a 
section or sections thereof for a period of less than three 
consecutive weeks and allow the balance of the annual leave 
due to an employee in one or two continuous periods, either 
of which may be in accordance with a roster. In such a case 
the granting and taking of annual leave shall be subject to 
the agreement of the employer and the majority of the 
employees in the business, or a section or sections thereof 
respectively and before asking the employees concerned for 
their agreement, the employer shall advise them of the 
proposed date of the close-down or close-downs and the 
details of the annual leave roster. 

Provided that by agreement with the majority of 
employees concerned, an employer may close down the 
plant for a period of at least 14 consecutive days including 
non-working days and grant the balance of the annual leave 
due to an employee by mutual agreement. 

(10) The provisions of this clause shall not apply to casual 
employees. 

10.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than the employee's ordinary classification shall be paid the 
higher rate for the time the employee is so engaged but if 
so engaged for more than two hours of one day or shift, the 
employee shall be paid the higher rate for the whole day or 
shift. 

Provided that these provisions shall not apply where an 
employee is performing duties for the sole purpose of 
training in accordance with the enterprise training pro- 
gramme defined in Clause 30.—Training of this award. 

11.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at the 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week 
An employee whose ordinary hours of work are 
arranged in accordance with placitum (i) or (ii) of 
paragraph (a) of subclause (3) of Clause 6.— 
Hours of this Award so that the employee actually 
works 38 hours each week shall be entitled to 
payment during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week. 
An employee whose ordinary hours of work are 
arranged in accordance with placitum (iii) or (iv) 
of paragraph (a) of subclause (3) of Clause 
6.—Hours of this Award so that the employee 
works an average of 38 ordinary hours each week 
during a particular work cycle shall be entitled to 
pay during such absence calculated as follows: 

duration of absence appropriate weekly rate 
ordinary hours nor- 5 
mally worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
the employee's sick leave entitlement be reduced 
if such ill health or injury occurs on the week day 
the employee is to take off duty in accordance 
with paragraph (a) subclause (3) of Clause 
6.—Hours of this Award. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employer may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of the employees so agree. 

(c) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than the employee's 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when the 
employee is absent on annual leave and an employee may 
apply for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to the employee's place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and the employee 
produces a certificate from a registered medical practitioner 
that the employee was so confined. Provided that the 
provisions of this paragraph do not relieve the employee of 
the obligation to advise the employer in accordance with 
subclause (3) of this clause if the employee is unable to 
attend for work on the working day next following the 
employee's annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time the employee proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
9.—Holidays and Annual Leave of this Award. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 



Clause 9.—Holidays and Annual Leave of this Award shall 
be deemed to have been paid with respect to the replaced 
annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

12.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

66 of the Western Australian Industrial Gazette at pages 1 
to 4 both inclusive shall be deemed to be part of this award. 

13.—Time and Wages Record. 
(1) The employer shall keep a time and wages book 

showing the name of each employee, the nature of the 
employee's work, the hours worked each day, and the wages 
and allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to comply 
with this provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office, or other 
convenient place, and shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 
convenient place for the purpose of this paragraph, and if for 
any reason the record be not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours either at the employer's 
office or at the works. 

14.—Special Rates and Provisions. 
(1) Dirt Money: An employee shall be paid an allowance 

of 32 cents per hour when engaged on work of an unusually 
dirty nature where clothes are necessarily unduly soiled or 
damaged or boots are unduly damaged by the nature of the 
work done. 

(2) Confined Space: An employee shall be paid an 
allowance of 38 cents per hour when, because of the 
dimensions of the compartment or space in which the 
employee is working, the employee is required to work in 
a stooped or otherwise cramped position or without proper 
ventilation. 

(3) Protective Equipment 
(a) An employer shall have available a sufficient 

supply of protective equipment (as, for example, 
goggles (including anti-flash goggles), glasses, 
gloves, mitts, aprons, sleeves, leggings, gum- 
boots, ear protectors, helmets, or other efficient 
substitutes thereof) for use by the employee when 
engaged on work for which some protective 
equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgement 
when he or she receives any article of protective 
equipment and shall return that article to the 
employer when the employee has finished using 
it or on leaving the employment. 

(c) An employee to whom an article of protective 
equipment has been issued shall not lend that 
article to another employee and if he or she does 
both employees shall be deemed guilty of wilful 
misconduct. 

(d) An article of protective equipment which has been 
used by an employee shall not be issued by the 

employer to another employee until it has been 
effectively sterilised but this paragraph only 
applies where sterilisation of the article is practi- 
cable and is reasonably necessary. 

(4) An employee, holding a Third Year First Aid 
Medallion of the St. John Ambulance Association appointed 
by the employer to perform first aid duties, shall be paid 
$6.20 per week in addition to the ordinary rate. 

(5) Any dispute under this clause may be determined by 
the Board of Reference. 

15.—Representative Interviewing Employees. 
(1) On notifying the employer or the employer's 

representative an accredited representative of the union shall 
be permitted to interview an employee during the recognised 
meal hour on the business premises of the employer at the 
place at which the meal is taken but this permission shall 
not be exercised without the consent of the employer more 
than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or the 
employer's representative, shall be permitted to enter the 
business premises of the employer to view the subject of any 
such disagreement but shall not interfere in any way with 
the carrying out of such work. 

16.—Under-rate Employees. 
Any employee who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

17.—Definitions. 
(1) "Erector" means an employee engaged in erecting 

hand rails, fencing, gates and enclosures of any description 
and who is required to set out and align the work properly. 

(2) "Erector's Assistant" means an employee directly 
assisting an erector in the erection of hand rails, fencing, 
gates and enclosures of any description. 

(3) "Framer" 
(a) means an employee required without supervision 

to both measure and make specific tubular and/or 
steel products from sketches and to perform all 
framing operations incidental thereto. 

(b) means an employee required under supervision to 
both measure and make specific tubular and/or 
steel products from sketches and to perform 
framing operations incidental thereto. 

(4) "Machinist—(Wire)" 
(a) means an employee who without supervision is 

required to set up and operate automatic wire 
working machinery. 

(b) means an employee who under supervision is 
required to set up and operate automatic wire 
working machinery. 

(5) "Machinist—(Wire) Assistant" means an employee 
who assists in the loading and unloading of automatic wire 
working machinery. 

(6) "Painter of Iron Work" means an employee (other 
than coach painter or ship painter) who paints iron work 
using brush or spray or dip equipment including air, airless 
or electrostatic equipment. 

(7) "Process Employee" means an employee who under 
supervision is required to carry out on single purpose 
machines repetitive operations in connection with the 
manufacture of gates, fences and frames. 

(8) "Tool and Material Storeman" means an employee 
responsible for the safe custody of, and the recording of 
issue and/or return of, tools and consumable materials. 

(9) "Tradesman" means an employee who in the course 
of employment works from drawings or prints, or makes 
precision measurements or applies general trade experience. 

(10) "Wirer" means an employee who is required to 
attach wire mesh to tubular or steel frames including cutting 
the mesh to shape and size. 
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(11) "Welders" 
"Welder A" means an employee using electric arc or 

petrol or coal gas blow pipe on any work other than that of 
a B or C class welder as defined. 

"Welder B" means an employee who— 
(a) uses any of the foregoing types of welding 

apparatus in filling castings; or 
(b) welds with the aid of jigs; or 
(c) operates automatic welding machines for the 

setting up of which the employee is not responsi- 
ble; or 

(d) operates a profile cutting or a straight line cutting 
machine. 

"Welder C" means an employee who uses any of the 
foregoing types of welding apparatus in tacking preparatory 
to the completion of work by any other employee. 

(12) "Junior Employee" means an employee under the 
age of twenty one years who is not an apprentice or a cadet. 

(13) "Casual Employee" means an employee engaged 
and paid as such. 

(14) "Mechanical Tradesperson—Special Class" means, 
subject to paragraph (c) of this subclause, a mechanical 
tradesperson who— 

(a) (i) is engaged in work on, or in connection with, 
fluid power circuitry, which work requires 
for its performance the standard of knowl- 
edge and skills referred to in subparagraphs 
(iii) and (iv) of this paragraph; and 

(ii) is able, where necessary and practicable, to 
perform such work without supervision and 
to examine, diagnose and modify systems 
comprising interconnected fluid power cir- 
cuits; and 

(iii) has satisfactorily completed the following 
TAPE units: 
Course Syllabus 

No. 
Industrial Hydraulics 1 85007 
and 
Industrial Pneumatics 1 85009 
and either— 
Industrial Hydraulics 2 85008 
and 
Hydraulics Component Repair 85012 
or 
Pneumatic System Maintenance 
(Industrial) 85010 
and 
Pneumatic System Control (Indus- 
trial) 85014 
or 

(iv) has, whether through practical experience or 
otherwise, achieved a standard of knowledge 
comparable to that which would be achieved 
under subparagraph (iii) of this paragraph or, 
in the case of a dispute, has been satisfacto- 
rily assessed and/or examined pursuant to the 
Fluid Power Exemptions Course detailed in 
paragraph (d) of this subclause; but does not 
include such an employee unless the work on 
which the employee is engaged requires for 
its performance knowledge in excess of that 
gained by the satisfactory completion of the 
appropriate Technical College Trade Course, 

(b) For the purpose of this award an employee shall 
be deemed to be a Mechanical Tradesperson— 
Special Class only for the time during which the 
employee meets the foregoing conditions, un- 
less— 

(i) that time exceeds 16 hours per week; or 
(ii) in the opinion of his/her employer, or in the 

event of disagreement in the opinion of the 
Board of Reference, that time is likely, 
during the course of employment, to exceed 
16 hours per week on average, 

in which case the employee shall be classified as 
Mechanical Tradesperson—Special Class for as 
long as the employment continues on either of 
those bases. 

(c) For the purpose of this definition, employees who 
have completed courses in any other State shall, 
in the event of a dispute, submit their credentials 
for assessment by TAPE or be assessed in 
accordance with subparagraph (iv) of paragraph 
(a) of this subclause. 

(d) Fluid Power Exemptions Course: 
Course exemptions for Fluid Power Certificate 
Units can only be granted on completion of the 
TAFE divisional exam. However, class atten- 
dance exemptions may be granted for the follow- 
ing reasons: 

(i) Attending Short Vocational course (30 
hours). This will exempt the student from the 
practical component of the course. However, 
the theory component can be completed by 
a 24 hour correspondence course with TAFE 
External Studies. 

(ii) Students claiming exemption from the practi- 
cal course requirements, due to their indus- 
trial skills, could obtain an exemption 
through a documented case presented by 
their employer. 
Full course accreditation can then be ob- 
tained by completing the 24 hour correspon- 
dence course with TAFE External Studies. 

(iii) Students without documented evidence may 
obtain a practical exemption through five 
hours of skill testing. These students, if 
successful, may then enter the conrespon- 
dence mode to obtain full unit accreditation. 

(iv) Students who have claimed subject exemp- 
tions in the certificate of workshop technol- 
ogy can only gain an automatic exemption 
from the introductory units on full comple- 
tion of the certificate. 

(e) For the purposes of this definition, 'fluid power 
circuitry' involves Industrial Hydraulics and/or 
Industrial Pneumatics. 

18.—Board of Reference. 
(1) The Commission hereby appoints, for the purpose of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979. 

(2) The Board of Reference may allow, approve, fix, 
determine or deal with— 

(a) any matter or thing that, under the award, may 
require to be allowed, approved, fixed, determined 
or dealt with by a Board of Reference; and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the interpre- 
tations of any such provision, which the Commis- 
sion may at any time, by order, authorise a Board 
of Reference to allow, approve, fix, determine or 
deal with, in the manner and subject to the 
conditions specified in the award or order, as the 
case may be. 

19.—Fares and Travelling Time. 
(1) (a) An employee who, on any day, or from day to day 

is required to work at a job away from the employee's 
accustomed workshop or depot shall, at the direction of the 
employer, present for work at such job at the usual starting 
time. 

(b) An employee to whom paragraph (a) of this subclause 
applies shall be paid at ordinary rates for time spent in 
travelling between the employee's home and the job and 
shall be reimbursed for any fares incurred in such travelling, 
but only to the extent that the time so spent and the fares 
so incurred exceed the time normally spent and the fares 
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normally incurred in travelling between the employee's 
home and the accustomed workshop or depot. 

(c) An employee who with the approval of the employer 
uses a personal means of transport for travelling to or from 
outside jobs shall be paid the amount of excess fares and 
travelling time which would have been incurred in using 
public transport unless the employee has an arrangement 
with the employer for a regular allowance. 

(2) An employee, to whom subclause (1) of this clause 
does not apply and who is engaged on construction work or 
regular repair service and/or maintenance work, shall be 
paid an allowance in accordance with the provisions of this 
subclause to compensate for excess fares and travelling time 
from the employee's home to the place of work and return— 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$9.80 per day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
47 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of this 
subclause, work performed at places beyond a 60 
kilometre radius from the General Post Office, 
Perth shall be deemed to be distant work unless 
the employer and the employees, with the consent 
of the Union, agree in any particular case that the 
travelling allowance of 52 cents per kilometre 
shall be paid for each kilometre in excess of 60 
kilometres. 

(d) In respect to work carried out from an employer's 
depot situated outside a radius of 60 kilometres 
from the General Post Office, Perth, the main Post 
Office in the town in which such depot is situated 
shall be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is provided 
by the employer from and to the employer's depot, 
or such other place more convenient to the 
employee mutually agreed upon between the 
employer and the employee, half the above rates 
shall be paid: provided that the conveyance used 
for such transport is equipped with suitable 
seating and weatherproof covering. 

(3) For travelling during working hours from and to the 
employer's place of business or from one job to another, an 
employee shall be paid by the employer at ordinary rates. 
The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

(4) Where Clause 20.—Distant Work of this award 
applies to the majority of the employees employed under the 
award on any construction work, the provisions of this 
clause do not apply but the provisions of subclause (7) of 
the said Clause 20.—Distant Work of this Award shall be 
applied to each employee as if supplied with board and 
lodging. 

20.—Distant Work. 
(1) Where an employee is engaged or selected or advised 

by an employer to proceed to construction work at such a 
distance that the employee cannot return home each night 
and the employee does so, the employer shall provide the 
employee with suitable board and lodging or shall pay the 
expenses reasonably incurred by the employee for board and 
lodging. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the employee 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, the employer may deduct from money owing or 
which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the 
period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause— 

(a) the employer shall pay all reasonable expenses 
including fares, transport of tools, meals and if 
necessary, suitable overnight accommodation in- 

curred by an employee or person engaged who is 
directed by the employer to proceed to the locality 
of the site and who complies with such direction. 

(b) the employee shall be paid at ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(4) Where an employee who, after one month of 
employment with an employer, leaves the employment, or 
whose employment is terminated by the employer except for 
incompetency, within one working week of commencing 
work on the job or for misconduct and in either instance 
subject to the provisions of Clause 5.—Contract of Service 
of this award returns to the place from whence the employee 
first proceeded to the locality, or to a place less distant than 
or equidistant to the place whence the employee first 
proceeded, the employer shall pay all expenses—including 
fares, transport of tools, meals and, if necessary, suitable 
overnight accommodation—incurred by the employee in so 
returning. Provided that the employer shall in no case be 
liable to pay a greater amount under this subclause than the 
employer would have paid if the employee had returned to 
the locality from which the employee first proceeded to the 
job. 

(5) On construction work north of the 26th parallel of 
south latitude the following provisions apply— 

(a) The employer may deduct the amount of the 
forward fare from the employee's first or later 
wages but the amount so deducted shall be 
refunded to the employee if the employee contin- 
ues to work for three months or, if the work ceases 
sooner, for so long as the work continues. 

(b) If the employee continues to work for the 
employer for at least six months the employer 
shall, on termination of the employee's engage- 
ment, pay the fare of the employee back from the 
place of work to the place of engagement if the 
employee so desires. 

(6) An employee to whom the provisions of subclause (1) 
of this clause apply shall be paid an allowance of $19.30 for 
any week-end the employee returns to the employee's home 
from the job, but only if— 

(a) the employee advises the employer or the em- 
ployer's agent of the employee's intention not 
later than the Tuesday immediately preceding the 
week-end in which the employee so returns; 

(b) the employee is not required for work during that 
week-end; 

(c) the employee returns to the job on the first 
working day following the week-end; and 

(d) the employer does not provide, or offer to provide, 
suitable transport. 

(7) Where an employee, supplied with board and lodging 
by the employer, is required to live more than 800 metres 
from the job the employee shall be provided with suitable 
transport to and from that job or be paid an allowance of 
$8.50 per day, provided that where the time actually spent 
in travelling either to or from the job exceeds 20 minutes, 
that excess travelling time shall be paid for at ordinary rates, 
whether or not suitable transport is supplied by the 
employer. 

(8) The provisions of subelauses (1),(2),(3),(6) and (7) of 
this clause shall be deemed to apply to an employee who is 
in the regular employment of an employer and who is sent 
by the employer to distant work (whether construction work 
or not) but the provisions of subclause (4) of this clause do 
not apply to such an employee. 

(9) (a) Notwithstanding any other provisions contained in 
this clause and in lieu of any such provisions the following 
conditions shall apply to an employee who is engaged or 
selected or advised by an employer to proceed to construc- 
tion work at such a distance that the employee cannot return 
home each night and where such construction work is 
located north of the 26th parallel of south latitude or in any 
other area to which air transport is the only practicable 
means of travel: 



(i) An employee may return home or to Perth or to 
any other place at a weekend to be mutually 
agreed upon between the employee and his 
employer: 
(aa) After four consecutive months' service with 

his employer; and in addition to the weekend 
the employee shall be entitled to two days' 
leave on ordinary pay subject to the provi- 
sions of placitum (ii) of this paragraph, and 

(bb) After each further period of four months 
continuous service with the employer; and in 
addition to the weekend, the employee shall 
be entitled to two days leave, one of which 
days shall be on ordinary pay subject to the 
provisions of placitum (ii) of this paragraph. 

(ii) Where an employee returns home or to Perth or 
any other place in accordance with the provisions 
of this subclause and returns to the job and 
commences work at the time arranged with the 
employer, on the first working day for that 
employee immediately following the period of 
leave referred to in placitum (i) of this paragraph, 
that employee shall be paid at the completion of 
the first pay period commencing on or after the 
day upon which the employee returns to work 
from the leave taken pursuant to placitum (i) of 
this paragraph the ordinary pay for that period of 
leave and the actual cost of air fares incurred in 
travelling home or to Perth or to any other place 
and to the job and which in no case shall exceed 
the cost of an economy air fare from the job to 
Perth and return. 

(iii) The entitlement to leave and travelling accruing 
to an employee pursuant to placitum (i) of this 
paragraph may be availed of as soon as reasonably 
practicable after it becomes due and if it is not 
availed of within one month after it so becomes 
due the entitlement shall lapse. 

(b) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim payment pursuant to Clause 11.—Absence Through 
Sickness of this Award or time spent on holidays pursuant 
to subclause (1) of Clause 9.—Holidays and Annual Leave 
of this Award shall not count for determining the em- 
ployee's rights to travel and leave under the provisions of 
this subclause. 

21.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 
Town per Week 

$ 
Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 

Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 



location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance* payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

22.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall, on 

the death within Australia of a wife, husband, father, mother, 
brother, sister, child or step-child, be entitled on notice of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of such death 
shall be furnished by the employee to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with any shift roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

(3) For the purposes of this clause the pay of an employee 
employed on shift work shall be deemed to include any usual 
shift allowance. 

(4) In this clause "wife" includes a de facto wife and 
"husband" includes a de facto husband. 

23.—Supplementary Payments. 
(1) (a) In addition to the rates payable under the 

provisions of this award, other than this provision, an 
employee, other than an apprentice or junior employee, 
employed in classifications listed shall be paid the supple- 
mentary payment prescribed. The supplementary payments 
prescribed below shall take effect from the first pay period 
commencing on or after the 11th day of February 1992. 

Supplementary 
Payment Per 

Week 
$ 

Machinist (Wire) A 23.30 
Machinist (Wire) B 18.60 
Machinist (Wire) Assistant 17.50 
Framer A 23.30 
Framer B 17.50 
Process Employee 17.50 
Wirer 17.50 
Welder (A) 34.10 
Welder (B) 18.60 
Welder (C) 17.50 
Painter of Iron Work 18.60 
Erector 18.60 
Erector's Assistant 17.50 
Tool & Material Storeperson 20.10 
Tradesperson 34.10 
Mechanical Tradesperson Special Class 39.00 

(b) In addition to the rates under the provisions of this 
award, other than this provision: 

(i) an apprentice shall be paid per week a percentage 
of $34.10 being the percentage which appears 
against the year of apprenticeship in subclause (3) 
of the First Schedule—Wages of this award, and 

(ii) a junior employee shall be paid per week a 
percentage of $ 17.50 as the case may be, being the 
percentage which appears against the age in 
subclause (4) of the First Schedule—Wages of 
this award. 

(iii) The amount payable to any employee pursuant to 
the provisions of this subclause: 
(a) shall be for all purposes of this award, 
(b) shall be reduced by the amount of any 

payment being made to that employee in 
addition to the said rates otherwise than 
pursuant to the provisions of this subclause, 
whether such payment is being made by 
virtue of any order, industrial agreement, or 
other agreement or arrangement. 

24.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in the First Schedule—"Wages" of this award. 
Subject to subclause (2) of this clause payment shall be 

pro rata where less than the full week is worked. 
(2) From the date that a 38-hour week system is 

implemented by an employer wages shall be paid as follows: 
(a) Actual 38 ordinary hours. 

In the case of an employee whose ordinary hours 
of work are arranged in accordance with placita 
(i) or (ii) of paragraph (a) of subclause (3) of 
Clause 6.—Hours of this Award so that the 
employee works 38 ordinary hours each week, 
wages shall be paid weekly or fortnightly accord- 
ing to the actual ordinary hours worked each week 
or fortnight. 

(b) Average 38 ordinary hours 
Subject to subclauses (3) and (4) of this clause, in 
the case of an employee whose ordinary hours of 
work are arranged in accordance with placitum 
(iii) or (iv) of paragraph (a) of subclause (3) of 
Clause 6.—Hours of this Award, so that the 
employee works an average of 38 ordinary hours 
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each week during a particular work cycle, wages 
shall be paid weekly or fortnightly according to a 
weekly average of ordinary hours worked even 
though more or less than 38 ordinary hours may 
be worked in any particular week of the work 
cycle. 

SPECIAL NOTE—Explanation of Averaging System 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid the 
wage on the basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

(i) Clause 6.—Hours in placita (iii) and (iv) of 
paragraph (a) of subclause (3) provides that in 
implementing a 38-hour week the ordinary hours 
of an employee may be arranged so that the 
employee is entitled to a day off, on a fixed day 
or rostered day basis, during each work cycle. It 
is in these circumstances that the averaging 
system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks the employee worked 40 ordinary hours 
each week and in the fourth week worked 32 
ordinary hours. That is, the employee would work 
for 8 ordinary hours each day, Monday to Friday 
inclusive for three weeks and 8 ordinary hours on 
four days only in the fourth week—a total of 19 
days during the work cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in the First Schedule—Wages of 
this award, and shall be paid each week even 
though more or less than 38 ordinary hours are 
worked that week. 
In effect, under the averaging system, the em- 
ployee accrues a "credit" each day the employee 
works actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This "credit" is carried forward so that 
in the week of the cycle that the employee works 
only four days, the actual pay would be for an 
average of 38 ordinary hours even though, that 
week, the employee works a total of 32 ordinary 
hours. 
Consequently, for each day an employee works 8 
ordinary hours the employee accrues a "credit" 
of 24 minutes (0.4 hours). The maximum "credit" 
the employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
the employee is absent from duty other than on 
annual leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with placita (iii) or (iv) of paragraph 
(a) of subclause (3) of Clause 6.—Hours of this 
Award and who is paid wages in accordance with 
paragraph (a) of subclause (2) of this clause and 
is absent from duty (other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) shall, for each day the 
employee is so absent, lose average pay for that 
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day calculated by dividing the employee's average 
weekly wage rate by 5. 
An employee who is so absent from duty for part 
of a day shall lose average pay for each hour the 
employee is absent by dividing the employee's 
average daily pay rate by 8. 

(b) Provided when such an employee is absent from 
duty for a whole day the employee will not accrue 
a "credit" because the employee would not have 
worked ordinary hours that day in excess of 7 
hours 36 minutes for which the employee would 
otherwise have been paid. Consequently, during 
the week of the work cycle the employee is to 
work less than 38 ordinary hours the employee 
will not be entitled to average pay for that week. 
In that week, the average pay will be reduced by 
the amount of the "credit" the employee does not 
accrue for each whole day during the work cycle 
the employee is absent. 
The amount by which an employee's average 
weekly pay will be reduced when the employee is 
absent from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 
Total of "credits" not average weekly pay 
accrued during cycle x 3g 

Examples 
(An employee's ordinary hours are arranged so that the 

employee works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the fourth 
week). 

1. Employee takes one day off without authorisation in 
first week of cycle. 
Week of Cycle Payment 
1 st week = average weekly pay 

less one day's pay (i.e. l/5th) 
2nd and 3rd weeks = average weekly pay each week 
4th week = average pay 

less credit not accrued on day of 
absence 

= average pay 
less 0.4 hours x average weekly 

pay 
38 

2. Employee takes each of the 4 days off without 
authorisation in the 4th week. 
1 st, 2nd and 3rd = average pay each week, 
weeks 
4th week = average pay 

less 4/5ths of average pay for 
the four days absent 
less total of credits not accrued 
that week. 

= l/5th average pay 
less 4 x 0.4 hours x average 

weekly pay 
38 

(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day off Duty coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of the employee's ordinary working hours, is 
to take a day off duty on a day which coincides with pay 
day, such employee shall be paid no later than the working 
day immediately following pay day. Provided that, where 
the employer is able to make suitable arrangements, wages 
may be paid on the working day preceding pay day. 

(6) Payment by cheque or electronic fund transfer 



Where an employee and the employer agree, the 
employee's wages may be paid by cheque or direct transfer 
into the employee's bank (or other recognised financial 
institution) account. Notwithstanding this provision, if the 
employer and the majority of employees agree, all employ- 
ees may be paid their wages by cheque or direct transfer into 
an employee's bank (or other recognised financial institu- 
tion) account. 

(7) Termination of Employment 
An employee who lawfully leaves the employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due at the termination of service with the 
employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with placita (iii) or (iv) of 
paragraph (a) of subclause (3) of Clause 6.—Hours of this 
Award and who is paid average pay and who has not taken 
the day off due to the employee during the work cycle in 
which the employment is terminated, the wages due to that 
employee shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which the employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be given 
Where an employee requests the employer to state in 

writing with respect to each week's wages the amount of 
wages to which the employee is entitled, the amount of 
deductions made therefrom, the net amount being paid, and 
the number of hours worked, the employer shall do so not 
less than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this Clause, 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and shall 
include a period of six weeks' compulsory leave 
to be taken immediately before the presumed date 
of confinement and a period of six weeks' 
compulsory leave to be taken immediately follow- 
ing confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to the employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to the employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this Clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 

the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this Clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or. in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 



of this clause, to the position she held immediately 
before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of a employee proceeding 
on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where his/her employment continues beyond the 
12 months qualifying period. 

26.—Introduction of Change. 
(1) Employer's Duty to Notify: 

(a) Where an employer has had a definite decision to 
introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have "significant effects" on 
employees, the employer shall notify the employ- 
ees who may be affected by the proposed changes, 
and their union. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for re-training or transfer of employees to 
other work or locations and the re-structuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein, an alteration shall be deemed 
not to have "significant effects". 

(2) Employer's Duty to Discuss Change: 
(a) The employer shall discuss with the employees 

affected and their union, the introduction of the 
changes referred to in subclause (1) of this clause, 
among other things, the effects the changes are 
likely to have on employees, measures to avoid or 
minimise the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or their union 
in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to 
in subclause (1) of this clause. 

(c) For the purpose of such discussion, the employer 
shall provide in writing to the employees con- 
cerned and their union, all relevant information 
about the changes, including the nature of the 
changes proposed; the expected effects of the 
changes on employees and other matters likely to 
affect employees, provided that any employer 
shall not be required to disclose confidential 
information the disclosure of which would be 
inimical to the employer's interests. 

27.—Redundancy. 
(1) Discussions Before Terminations: 

(a) Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has been doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to termina- 
tion of employment, the employer shall hold 
discussions with the employees directly affected 
and with their union. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a definite 
decision which will invoke the provisions of 
paragraph (a) of this subclause and shall cover, 
among other things, any reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations and measures to minimise any 
adverse effect of any terminations on the employ- 
ees concerned. 

(c) For the purpose of such discussion the employer 
shall provide in writing to the employees con- 
cerned and their union, all relevant information 
about the proposed terminations, including the 
reasons for the proposed terminations, the number 
and categories of employees likely to be affected, 
the number of employees normally employed and 
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the period over which the terminations are likely 
to be carried out. Provided that any employer shall 
not be required to disclose confidential informa- 
tion, the disclosure of which would be inimical to 
the employer's interests. 

(2) Transfer to Lower Paid Duties: 
Where an employee is transferred to lower paid duties for 

reasons set out in paragraph (a) of subclause (1) of this 
clause, the employee shall be entitled to the same period of 
notice of transfer as the employee would have been entitled 
to had the employment been terminated, and the employer 
may, at the employer's option, make payment in lieu thereof 
of an amount equal to the difference between the former 
ordinary weekly rate of wage and the new lower ordinaty 
weekly rate of wage for the number of weeks of notice still 
owing. 

(3) Severance Pay: 
(a) In addition to the period of notice prescribed in 

paragraph (a) of subclause (2) in Clause 5.— 
Contract of Service of this award, for ordinary 
termination, and subject to further order of the 
Commission, an employee whose employment is 
terminated for reasons set out in paragraph (a) of 
subclause (1) of this clause shall be entitled to the 
following amount of severance pay in respect of 
a continuous period of service. 

Period of Continuous Service Severance Pay 
Less than one year Nil 
One year but less than two 
years Four weeks 
Two years but less than three 
years Six weeks 
Three years but less than four 
years Seven weeks 
Four years and over Eight weeks 

"Week's pay" means the ordinary time rate of 
wage for the employee concerned. 

Provided that the severance payments shall not 
exceed the amount which the employee would 
have earned if employment with the employer had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause, continuity of 
service shall not be broken on account of— 

(i) any interruption or termination of the em- 
ployment by the employer if such interrup- 
tion or termination has been made merely 
with the intention of avoiding obligations 
hereunder in respect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee. 

Provided that in the calculation of continuous 
service under this subclause any time in respect 
of which an employee is absent from work, except 
time for which an employee is entitled to claim 
annual leave, sick pay, long service leave and 
public holidays as prescribed by this award, shall 
not count as time worked. 

(c) Service by the employee with a business which 
has been transmitted from one employer to 
another and the employee's service has been 
deemed continuous in accordance with subclause 
(3) of Clause 2 of the Long Service Leave 
Provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages one to four 
shall also constitute continuous service for the 
purpose of this clause. 

(4) Employee Leaving During Notice: 
An employee whose employment is to be terminated for 

reasons set out in paragraph (a) of subclause (1) of this 
clause may terminate employment during the period of 
notice and, if so, shall be entitled to the same benefits and 
payments under this clause had the employee remained with 
the employer until the expiry of such notice. Provided that 
in such circumstances the employee shall not be entitled to 
payment in lieu of notice. 

(5) Alternative Employment: 
An employer, in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable 
alternative employment for an employee. 

(6) Time Off During Notice Period: 
(a) During the period of notice of termination of 

employment given by an employer, an employee 
whose employment is to be terminated for reasons 
set out in paragraph (a) of subclause (1) of this 
clause shall, for the purpose of seeking other 
employment, be entitled to be absent from work 
during each week of notice up to a maximum of 
eight ordinary hours without deduction of pay. 

(b) If the employee has been allowed paid leave for 
more than one day during the notice period for the 
purpose of seeking other employment, the em- 
ployee shall, at the request of the employer, be 
required to produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

(7) Notice to the Commonwealth Employment Service: 
Where a decision has been made to terminate employees 

in the circumstances outlined in paragraph (a) of subclause 
(1) of this clause, the employer shall notify the Common- 
wealth Employment Service thereof as soon as possible 
giving relevant information, including the number and 
categories of the employees likely to be affected and the 
period over which the terminations are intended to be carried 
out. 

(8) Superannuation Benefits: 
(a) Subject to further order of the Commission, where 

an employee who is terminated receives a benefit 
from a superannuation scheme, the employee shall 
only receive, under subclause (3) of this clause, 
the difference between the severance pay speci- 
fied in that subclause and the amount of the 
superannuation benefit the employee receives 
which is attributable to employer contributions 
only. 

(b) If the superannuation benefit is greater than the 
amount due under subclause (3) of this clause, 
then the employee shall not receive payment 
under that subclause. 

(9) Employees With Less Than One Year's Service: 
This clause shall not apply to employees with less than 

one year's continuous service and the general obligation on 
employers should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity and to take such steps as may 
be reasonable to facilitate the obtaining by the employees 
of suitable alternative employment. 

(10) Employees Exempted: 
This clause shall not apply where employment is 

terminated as a consequence of conduct that justifies instant 
dismissal including malingering, inefficiency or neglect of 
duty or in the case of casual employees, apprentices or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(11) Employers Exempted: 
Subject to an order of the Commission, in a particular 

redundancy case, this clause shall not apply to employers 
who employ less than 15 employees. 
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(12) Incapacity to Pay: 
An employer, in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied on the basis of the employer's 
incapacity to pay. 

(13) Dispute Settling Procedures: 
Any dispute under these provisions shall be referred to the 

Commission. 

28.—Part Time Employment. 
(1) A part time employee may be engaged to work for a 

constant number of hours each week which having regard 
to the various ways of arranging ordinary hours shall 
average less than 38 hours per week. 

(2) an employee so engaged shall be paid per hour one 
thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 

(3) An employee engaged on a part time basis shall be 
entitled in respect of annual leave, holidays, sick leave and 
bereavement leave arising under this award payment on a 
proportionate basis calculated as follows: 

(a) Annual Leave 
Where a part time employee is entitled to a 
payment either, on termination or for the purpose 
of annual leave or at a close down, for continuous 
service in any qualifying twelve monthly period 
then the payment of 2.923 hours' pay prescribed 
by paragraph (b) of subclause (6) of Clause 
9.—Holidays and Annual Leave of this Award 
shall be in respect of each cumulative period of 
38 ordinary hours worked during the qualifying 
period. 

(b) Holidays 
A part time employee shall be allowed the 
holidays prescribed by Clause 9.—Holidays and 
Annual Leave of this Award without deduction of 
pay in respect of each holiday which is observed 
on a day ordinarily worked by the part time 
employee. 

(c) Absence Through Sickness 
Notwithstanding the provisions of paragraph (a) 
of subclause (1) of Clause 11.—Absence Through 
Sickness of this award the accrual of one-sixth of 
a week for each completed month of service shall 
be calculated on the average number of ordinary 
hours worked each week for every completed 
month of service. 

(d) Bereavement Leave 
Where a part time employee would normally work 
on either or both of the two working days 
following the death of a close relative which 
would entitle an employee on weekly hiring to 
bereavement leave in accordance with Clause 
22.—Bereavement Leave of this award the em- 
ployee shall be entitled to be absent on bereave- 
ment leave on either or both of those two working 
days without loss of pay for the day or days 
concerned. 

(e) Overtime 
A part time employee who works in excess of the 
hours fixed under the contract of employment 
shall be paid overtime in accordance with Clause 
7.—Overtime of this award. 

29.—Avoidance of Industrial Disputes. 
(1) A procedure for the avoidance of industrial disputes 

shall apply in establishments covered by this award. 
The object of the procedure shall be to promote the 

resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles shall apply: 
(a) Depending on the issues involved, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce- 
dure involving up to four stages of discussion shall 
apply. These are: 

(i) discussions between the employee/s con- 
cerned (and shop steward if requested) and 
the immediate supervisors: 

(ii) discussions involving the employee/s con- 
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the State Branch of the union/s concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(State Secretary) and the senior management 
representative(s); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus- 
sions. At least seven days should be allowed for 
all stages of the discussions to be finalised. 

(e) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis- 
pute. 

(f) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

30.—^Training. 
(1) The parties to this award recognise that in order to 

increase efficiency, productivity and international competi- 
tiveness of industry, a greater commitment to training and 
skill development is required. Accordingly, the parties 
commit themselves to— 

(a) developing a more highly skilled and flexible 
work force; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (7) of the First Schedule—Wages of this award, 
or through the establishment of a training committee, an 
employer shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the enterprise; 



(b) the size, structure and nature of the operations of 
the enterprise; and 

(c) the need to develop vocational skills relevant to 
the enterprise and the gate, fence and frames 
industry through courses conducted by accredited 
educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities, which for example might include— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) the recommending of individual employees for 
training and reclassification; and 

(d) monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with subclause (7) of the First Schedule—Wages of this 
award, or through a training committee and/or with the 
employee concerned, it is agreed that additional training in 
accordance with the programme developed pursuant to 
subclause (2) hereof should be undertaken by an employee, 
that training may be undertaken either on or off the job and 
if the training is undertaken during ordinary working hours, 
the employee concerned shall not suffer any loss of pay. The 
employer shall not unreasonably withhold such paid training 
leave. 

(b) Any costs associated with standard fees for prescribed 
courses and prescribed textbooks (excluding those textbooks 
which are available in the employer's technical library) 
incurred with the undertaking of training shall be reimbursed 
by the employer upon production of evidence of such 
expenditure. Provided that reimbursement shall be on an 
annual basis, subject to the presentation of reports of 
satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(5) Subclauses (2), (3) and (4) hereof shall operate as 
interim provisions and shall be reviewed after nine months' 
operation. In the meantime, the parties shall monitor the 
effectiveness of those interim provisions in encouraging the 
attainment of the objectives detailed in subclause (1) hereof. 
In this connection, the unions reserve the right to press for 
the mandatory prescription of a minimum number of 
training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the metal and engineering industry. 

(6) Any dispute arising in relation to subclauses (2) and 
(3) hereof shall be subject to the provisions of Clause 
29.—Avoidance of Industrial Disputes of this award. 

First Schedule—Wages. 
The minimum rate of wage payable to employees covered 

by this award shall be as follows: 
(1) (a) Adult Employees: 

Rate per 
Week 

$ 
Machinist (Wire) "A" 333.30 
Machinist (Wire) "B" 320.70 
Machinist (Wire) Assistant 314.30 
Framer "A" 333.30 
Framer "B" 310.40 
Process Employee 310.40 
Wirer 310.40 
Welder "A" 363.20 
Welder "B" 316.10 

Welder "C" 
Painter of Iron Work 
Erector 
Erector's Assistant 
Tool and Material Storeperson 
Tradesperson 
Mechanical Tradesperson Special 
Class 

Rate per 
Week 

$ 
312.00 
319.30 
316.10 
310.40 
323.10 
363.20 

386.90 
(b) The rates of pay prescribed in paragraph (a) 

above shall take effect from the first pay 
period commencing on or after the 11th day 
of February 1992. 

(2) Leading Hands: In addition to the appropriate rate 
prescribed in subclause (1) of this Schedule, a 
leading hand shall be paid: 

$ 
(a) If placed in charge of not less than 

three and not more than ten other 
employees 16.60 

(b) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 25.40 

(c) If placed in charge of more than 20 
other employees 32.70 

(3) Apprentices: 
(a) (Wages per week expressed as a percentage 

of the "Tradesman's" rate). 
Five Year Tferm % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 
Four Year Tferm 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
Three and a Half Year Tferm 
First Six Months 42 
Second Six Months 55 
Next Year 75 
Final Year 88 
Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of subclause (a) of this clause 
"Tradesman's" rate means the total wage 
for the classification "tradesman" as set out 
in subclause (1) of this Schedule. 

(4) junior Employees: 
(a) (Wages per week expressed as a percentage 

of the "Process Employees" rate). 
% 

Under 16 years of age 35 
16 years of age 45 
17 years of age 55 
18 years of age 65 
19 years of age 78.5 
20 years of age 93 

(b) For the purpose of subclause (a) of this clause 
"Process Employees" rate means the total 
wage for the classification "Process Em- 
ployee" as set out in subclause (1) of this 
Schedule. 

(5) A casual employee shall be paid twenty per cent 
of the ordinary rate in addition to the rate for the 
calling in which he is employed. 
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(6) Tool Allowance: 
(a) Where an employer does not provide a 

tradesperson or an apprentice with the tools 
ordinarily required by that tradesperson or 
apprentice in the performance of their work 
as a tradesperson or as an apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.20 per week to such tradesperson, or 
(ii) in the case of an apprentice a percentage 

of $9.20 being the percentage which 
appears against the year of apprentice- 
ship in paragraph (a) of subclause (3) of 
this Schedule. 

For the purpose of such tradesperson or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of 
their work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included 
in, and form part of, the ordinary weekly 
wage prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power 
tools, special purpose tools and precision 
measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by the employer, 
if lost through his negligence. 

(7) Structural Efficiency: 
(a) Arising out of the decision of 8 September 

1989 in the State Wage Case and in consider- 
ation of the wage increases resulting from the 
first structural efficiency adjustment in Ap- 
plication No. 1707 of 1989, employees are to 
perform a wider range of duties including 
work which is incidental or peripheral to 
their main tasks or functions. 

(b) The parties to this award are committed to 
co-operating positively to increase the effi- 
ciency, productivity and international com- 
petitiveness of the gate, fence and frame 
manufacturing industry and to enhance the 
career opportunities and job security of 
employees in the industry. 

(c) At each plant or enterprise a consultative 
mechanism may be established by the em- 
ployer, or shall be established upon request 
by the employees or their relevant union or 
unions. The consultative mechanism and 
procedure shall be appropriate to the size, 
structure and needs of that plant or enterprise. 
Measures raised by the employer, employees 
or union or unions for consideration consis- 
tent with the objectives of paragraph (b) 
hereof shall be processed through that con- 
sultative mechanism and procedures. 

(d) Measures raised for consideration consistent 
with paragraph (c) hereof shall be related to 
implementation of the new classification 
structure, the facilitative provisions con- 
tained in this award and, subject to Clause 
30.—^Training of this award, matters con- 
cerning training and, subject to paragraph (e) 
hereof, any other measures consistent with 
the objectives of paragraph (b) of this 
subclause. 

(e) Without limiting the rights of either an 
employer or a union to arbitration, any other 
measure designed to increase flexibility at 
the plant or enterprise and sought by any 
party shall be notified to the Commission and 
by agreement of the parties involved shall be 
subject to the following requirements: 

(i) The changes sought shall not affect the 
provisions reflecting national standards 

recognised by the Western Australian 
Industrial Relations Commission. 

(ii) The majority of employees affected by 
the change at the plant or enterprise 
must genuinely agree to the change. 

(iii) No employee shall lose income as a 
result of the change. 

(iv) The relevant union or unions must be a 
party to the agreement. 

(v) The relevant union or unions shall not 
unreasonably oppose any agreement. 

(vi) Any agreement shall be subject to 
approval by the Western Australian 
Industrial Relations Commission and, if 
approved, shall operate as a Schedule to 
this award and take precedence over any 
provision of this award to the extent of 
any inconsistency. 

(0 Any disputes arising in relation to the 
implementation of paragraphs (c) and (d) 
hereof shall be subject to the provisions of 
Clause 29.—Avoidance of Industrial Dis- 
putes of this award. 

Second Schedule—Respondents 
Boral Cyclone Limited 
Joyce Bros. (W.A.) Pty Ltd 
Skinners Pty Ltd 

Third Schedule—New Classification Structure and Defini- 
tions. 

(1) The following classifications and definitions shall 
supersede Clause 17.—Definitions and subclause (1) of the 
First Schedule—Wages of this award. It is agreed by the 
parties to this award that the following classifications 
specify skill and training standards and broad areas of work. 
The definitions recognise national qualifications outlined by 
the Australian Council of Tfertiary Awards and the standards 
set down by the National Metals and Engineering Skills 
Training Board on behalf of the National Training Board and 
recognised and accredited in Western Australia by the 
appropriate State Training Authority (i.e. SESDA, ITAC 
and TAPE). 

(2) Classifications are based on the progressive acquisi- 
tion of modules of skill and/or training and form the career 
path which determines the pay rate structure. Through the 
NMESTB (or SESDA when operative) and the training 
providers, appropriate credits or exemptions will be given 
for training already completed, or experience and skills 
already obtained. 

(3) The structure recognises that credit for skill and 
formal training is transferable from one classification to the 
next. Reclassification on the basis of skills obtained through 
means other than training accredited by the National 
Training Board (or SESDA when operative) will be subject 
to the testing and competency standards set down by the 
NMESTB and recognised in Western Australia by the 
appropriate State Training Authority and shall be in 
accordance with the training clause contained in this award. 

(4) Transition/Implementation Period and Arrange- 
ments— 

(a) Duration 
It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period to commence on or after 9 December 
1991 until the first pay period beginning on or 
after 9 May 1992. 

(b) Objective 
The objective of this transition/implementation 
period is— 

(i) To enable all parties to the award to 
familiarise themselves with the new wage 
classification and definition structure. 

(ii) For each plant or establishment to apply 
(subject to the transitional arrangements 



74 W.A.I.G. 

below) the new wage, classification and 
definition structure set out in this Appendix 
in place of existing arrangements as defined 
in Clause 17.—Definitions and the First 
Schedule—V/ages, subclause (1) classifica- 
tion and wage groups of this award. 

(c) Transitional Arrangements 
In order to assist an orderly transition, the 
following arrangements shall apply— 

(i) From the first pay period commencing on or 
after 9 December 1991 an employee's new 
wage group shall be determined in accor- 
dance with subclause (1) of the First Sched- 
ule—Wages of this award. 

(ii) Upon agreed transition to the new classifica- 
tion structure, employees will perform work 
in accordance with the new classification and 
definitions set out in this Schedule in lieu of 
definitions currently set out in Clause 17.— 
Definitions of this award. 

(iii) Any disputes in relation to the transition/ 
implementation of the new wage, classifica- 
tion and definition structure shall be handled 
in accordance with the procedures prescribed 
by Clause 29.—Avoidance of Industrial 
Disputes of this award. 

(iv) Wage increases arising from broadbanding 
and adjustment of minimum rates are subject 
to absorption into existing over-award pay- 
ments. 

(d) Reclassification will be according to the following 
principles— 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will "line-up" the old classifi- 
cations with the new levels. 

(ii) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(iii) In the event that there is a claim for 
reclassification by an existing employee to a 
higher level under the new structure on the 
ground that the employee possesses equiva- 
lent skill and knowledge gained through 
on-the-job experience or on any other ground 
the following principles apply— 
(aa) The parties agree that the existing award 

disputes avoidance procedure shall be 
followed. 

(bb) Agreed competency standards shall be 
established by the parties in conjunction 
with TAPE (and SESDA when opera- 
tive) for all levels in the new classifica- 
tion structure before any claims for 
reclassification are processed and shall 
be incorporated in the Implementation 
Manual as they become available, 

(cc) The Implementation Manual shall lay 
down procedures for testing the validity 
of an employee's claim for reclassifica- 
tion. These procedures shall be under- 
taken by an independent third party 
recognised by SESDA (when estab- 
lished) and/or the National Training 
Board, e.g. TAPE. 

(e) Review 
(i) Prior to the expiration of the six month 

period, the parties at the industry level will 
consult with their respective members and 
make any changes to the classification 
structure as they may be advised. 

(ii) At the expiration of the six month period, 
employers will be required to have com- 
pleted the transitional phase. 

(iii) The parties are committed to modernising the 
terms of the award and to addressing the 
issues associated with training with a view to 
finalising these matters by 9 May 1992. 

Definitions 
Wage Group Level 8 (C 14) 
Trainee/Manufacturing Employee—Level 5(Relativity to 
Tradesperson's Rate of Pay—..%) 

A Manufacturing Employee Level 5 is an employee 
undertaking up to 38 hours' induction training which may 
include information on the enterprise, conditions of employ- 
ment, introduction to supervisors and fellow employees, 
training and career path opportunities, plant lay-out, work 
and documentation procedures, occupational health and 
safety, equal employment opportunities and quality control/ 
assurance. 

An employee at this level performs routine duties 
essentially of a manual nature and to the level of their 
training— 

(i) performs general labouring and cleaning duties; 
(ii) exercises minimal judgement; 

(iii) works under direct supervision; or 
(iv) in the case of a trainee, is undertaking structured 

training so as to enable them to work at Level 7. 
Wage Group Level 7 (C 13) 
Manufacturing Employee—Level 4(Relativity to Tradesper- 
son's Rate of Pay—82%) 

A Manufacturing Employee Level 7 is an employee who 
has completed up to three months' structured training so as 
to enable the employee to perform work within the scope 
of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level 8 and to the level 
of their training— 

(i) Works under direct supervision, either individu- 
ally or in a team environment. 

(ii) Understands and undertakes basic quality control/ 
assurance procedures including the ability to 
recognise basic quality deviations and faults. 

(iii) Understands and utilises basic statistical process 
control procedures. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

repetitive work on automatic, semi-automatic or single 
purpose machines or equipment; 
assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment; 
basic soldering or butt and spot welding skills or 
cutting scrap with oxy-acetylene blow pipe; 
uses selected hand tools; 
maintains simple records; 
uses hand trolleys and pallet trucks; and 
assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisor/trainers. 

Wage Group Level 6 (C 12) 
Manufacturing Employee—Level 3(Relativity to Tradesper- 
son's Rate of Pay—..%) 

A Manufacturing Employee Level 3 is an employee who 
has completed a Production/Engineering Certificate I or 
equivalent training so as to enable the employee to perform 
work within the scope of this level. 

An employee at this level performs work above and 
beyond the skills of an employee at Level 7 and to the level 
of their training— 

(i) Is responsible for the quality of their own work, 
subject to routine supervision. 

(ii) Works under routine supervision, either individu- 
ally or in a team environment. 
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(iii) Exercises discretion within their level of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

operates flexibly between assembly stations; 
operates machinery and equipment requiring the 
exercise of skill and knowledge beyond that of an 
employee at Level 7; 
non-trade engineering skills; 
basic tracing and sketching skills; 
receiving, despatching, distributing, sorting, checking, 
packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), documenting and recording of goods, 
materials and components; 
inventory control in the context of a production 
process; 
basic keyboard skills; 
advanced soldering techniques; 
operation of mobile equipment including forklifts, 
hand trolleys, pallet trucks, overhead cranes and winch 
operation; 
ability to measure accurately; 
assists one or more tradespersons; and 
welding which requires the exercise of knowledge and 
skills above Level 7. 

Wage Group Level 5 (C 11) 
Manufacturing Employee—Level 2(Relativity to Tradesper- 
son's Rate of Pay—92.4%) 

A Manufacturing Employee Level 2 is and employee who 
has completed a Production/Engineering Certificate H or 
equivalent training so as to enable the employee to perform 
work within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level 6 and to the level 
of their training— 

(i) Works from complex instructions and procedures. 
(ii) Assists in the provision of on-the-job training to 

a limited degree. 
(iii) Co-ordinates work in a team environment or 

works individually under general supervision. 
(iv) Is responsible for assuring the quality of their own 

work. 
Indicative of the tasks which an employee at this level 

may perform are the following— 
uses precision measuring instruments; 
machine setting, loading and operation; 
rigging (certificated); 
inventory and store control, including— 

licensed operation of all appropriate materials 
handling equipment; 
use of tools and equipment within the scope of 
(basic non-trades) maintenance; 
computer operation at a level higher than that of 
an employee at Level 6; 

intermediate keyboard skills; 
basic engineering and fault-finding skills; 
basic quality checks on the work of others; 
is licensed and certified for forklift, engine driving and 
crane driving operations to a level higher than Level 
6; 
has a knowledge of the employer's operations as it 
relates to production processes; 
lubricates production machinery equipment; and 
assists in the provision of on-the-job training in 
conjunction with tradespersons and supervisor/trainers. 

Wage Group Level 4 (C 10) 
Manufacturing Employee Level 1 (Relativity to Tradesper- 
son's Rate of Pay—100%) 

A Manufacturing Employee Level 1 is an employee who, 
while still being primarily engaged in manufacturing work 
applies the skills acquired through the successful completion 
of a trade certificate level qualification in the production, 
distribution, or stores functions according to the needs of the 
enterprise. 

A Manufacturing Employee Level 1 works above and 
beyond an employee at Level 2 and to the level of their 
training— 

(i) Understands and applies quality control tech- 
niques. 

(ii) Exercises good interpersonal and communications 
skills. 

(iii) Exercises keyboard skills at a level higher than 
Level 5. 

(iv) Exercises discretion within the scope of this grade. 
(v) Performs work under limited supervision, either 

individually or in a team environment. 
Indicative of the tasks which an employee at this level 

may perform are the following— 
approves and passes first off samples and maintain 
quality of product; 
works from production drawings, prints or plans; 
operates, sets up and adjusts all production machinery 
in a plant, including production process welding to the 
extent of training; 
can perform a range of engineering maintenance 
functions including— 

removing equipment fastenings, including use of 
destructive cutting equipment; 
lubrication of production equipment; 
running adjustments to production equipment; 

operates all lifting equipment; 
basic production scheduling and materials handling 
within the scope of the production process or directly 
related functions within raw materials/finished goods 
locations in conjunction with technicians; 
understands an applies computer techniques relating to 
production process operations; 
high level stores and inventory responsibility beyond 
the requirements of an employee at Level 5; 
assists in the provision of on-the-job training in 
conjunction with tradespersons and trainers; and 
has a sound knowledge of the employer's operations as 
it relates to the production process. 

Wage Group Level 3 (C 10) 
Tradesperson Level 1 (Relativity to Tradesperson's Rate of 
Pay—100%) 

A tradesperson Level 1 is an employee who holds a Trade 
Certificate or Tradespersons Rights Certificate in one of the 
electrical/electronics, mechanical or fabrication engineering 
streams and is able to exercise the skills and knowledge of 
that trade. 

A Tradesperson Level 1 works above and beyond an 
employee at Wage Group Level 4 and to the level of their 
training— 

(i) Understands and applies quality control tech- 
niques. 

(ii) Exercises good interpersonal communications 
skills. 

(iii) Exercises keyboard skills at a level higher than an 
employee at Wage Group Level 3. 

(iv) Exercises discretion within the scope of this grade. 
(v) Performs work under general supervision, either 

individually or in a team environment. 
(vi) Operates all lifting equipment incidental to their 

work. 
(vii) Perform non-trade tasks incidental to their work. 

(viii) Performs work which while primarily involving 
the skills of the employee's trade is incidental or 
peripheral to the primary task and facilitates the 
completion of the whole task. Such incidental or 



peripheral work would not require additional 
formal technical training, 

(ix) Is able to inspect products and/or materials for 
conformity with established operational stan- 
dards. 

Wage Group Level 2 (C 9) 
Tradesperson—Level 2(Relativity to Tradesperson's Rate of 
Pay—105%) 

A Tradesperson—Level 2 is a— 
Tradesperson (Electrical/Electronic)—Level 2; or 
Tradesperson (Mechanical)—Level 2; or 
Tradesperson (Fabrication)—Level 2; 

who has completed the following training requirement— 
33% of the modules towards an appropriate Post Trade 
Certificate; 

as prescribed in the Implementation Manual. 
A Tradespersons Level 2 works above and beyond a 

Tradesperson Level 1 and to the level of their training— 
(i) Exercises the skills attained through satisfactory 

completion of the training prescribed for this 
classification, subject to standards prescribed by 
the Implementation Manual. 

(ii) Exercises discretion within the scope of this grade. 
(iii) Works under general supervision, either individu- 

ally or in a team environment. 
(iv) Understands and implements quality control tech- 

niques. 
(v) Provides trade guidance and assistance as part of 

a work team. 
(vi) Exercises trade skills relevant to specific require- 

ments of the enterprise at a level higher than 
Tradesperson Level 1. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate Trade and 
Post Trade Training to enable the particular tasks to be 
performed. 
Wage Group Level 1 (C 8) 
Tradesperson Level 3 (Relativity to Tradesperson's Rate of 
Pay—110%) 

A Tradesperson Level 3 means a tradesperson who has 
completed the following training requirement— 

66% of the modules towards an appropriate Post Trade 
Certificate. 

A Tradesperson Level 3 works above and beyond an 
employee at Level 1 and to the level of their training— 

(i) Is able to exercise the skills attained through 
satisfactory completion of the training prescribed 
for this classification, subject to the standards 
prescribed by the Manual that forms Appendix X 
of this award. 

(ii) Provides trade guidance and assistance as part of 
a work team. 

(iii) Assists in the provision of training in conjunction 
with supervisors and trainers. 

(iv) Understands and implements quality control tech- 
niques. 

(v) Works under limited supervision, either individu- 
ally or in a team environment. 

(vi) Provides trade guidance and assistance as part of 
a work team. 

Indicative of the tasks which an employee at this level 
may perform are as follows— 

exercises high precision trade skills using various 
materials and/or specialised techniques; and 
performs operations on a CAD/CAM (Computer Aided 
Drafting/Computing Aided Manufacturing) terminal in 
the performance of routine modifications to NC/CNC 
(Numerical Control/Computer Numeric Control) pro- 
grammes.(EDIT SCH) 

Fourth Schedule—Named Parties to the Award. 
Union Party 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch) 

HOSPITAL EMPLOYEES' (PERTH DENTAL 
HOSPITAL) AWARD 1971 

No. 4 of 1970. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 17th day of January, 1994. 
J. CARRIGG, 

Registrar. 

Hospital Employees' (Perth Dental Hospital) Award 1971 
Award No. 4 of 1970. 

1.—Title. 
This award shall be known as the "Hospital Employees' 

(Perth Dental Hospital) Award 1971" and replaces Award 
No. 14 of 1966. 

1 A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. No Reduction 
7. Conditions and Allowances 
8. Engagement and Dismissal 
9. Hours of Duty 

10. Overtime 
11. Annual Leave 
12. Public Holidays 
13. Sick Leave 
14. Long Service Leave 
15. Protective Clothing 
16. Distant Work 
17. Higher Duties Allowance 
18. Apprentices 
19. Wages 
20. Part-Time Workers 
21. Dispute Settlement Procedures 

Schedule A—Parties to the Award 
Schedule B—Respondent 

3.—Area and Scope. 
This award shall apply to the classifications of workers 

mentioned herein employed in the Perth Dental Hospital and 
clinics thereof. 

4.—Term. 
This award shall operate for a period of three years from 

the date hereof. 

5.—Definitions. 
(1) "Dental Technician Advanced Level One" shall 

mean an employee: 
(a) who has had at least four years experience as a 

dental technician other than as an apprentice or 



who has had training deemed by his/her employer 
to be equivalent thereto; and 

(b) who is engaged in all aspects of crown and bridge 
work, or cast metal dentures, or orthodontics or 
advanced completed and partial denture construc- 
tion; and 

(c) who has satisfied the employer by a practical trade 
test that he/she possesses particular skill in the 
field in which he/she desires advancement. 

(2) "Dental Tfechnician Advanced Level Two" shall 
mean an employee who in addition to meeting the 
requirements set out in subclause (1) hereof has satisfied the 
employer by a theoretical trade test that he/she possesses 
particular skill in the field in which he/she desires 
advancement. 

(3) "Trade Test" shall mean a test set by Perth Dental 
Hospital comprising practical and/or theoretical compo- 
nents. 

(4) "Union" means the Federated Miscellaneous Work- 
ers' Union of Australia, Hospital, Service and Miscellane- 
ous, W.A. Branch. 

6.—No Reduction. 
Nothing contained in this award shall operate to reduce 

the wages paid to any worker at the date of this award. 

7.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

8.—Engagement and Dismissal. 
(1) Two weeks' notice of termination of service shall be 

given by either side: Provided that a worker may be 
summarily dismissed for misconduct, in which case he shall 
be paid up to time of dismissal only. 

(2) An employer may direct an employee to carry out such 
duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

9.—Hours of Duty. 
(1) The ordinary hours per week shall be 37.5, worked on 

Monday to Friday inclusive in accordance with a roster 
agreed to by the Union, the employees and the employer. 

(2) All employees shall be allowed one hour for lunch 
between the hours of 12.00 noon and 2.00 p.m. 

(3) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Commission. 

10.—Overtime. 
(1) Ail work performed at the direction of the employer 

outside the ordinary hours of duty, shall be paid for at the 
rate of time and one-half for the first two hours and double 
time thereafter. Provided that in the calculation of overtime 
each day shall stand alone. 

(2) The employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirements. 

(3) A worker who has completed his usual hours of duty 
and has left the job and who is recalled to work after the 
usual ceasing time shall be paid a minimum of three hours 
at overtime rates. 

(4) Where it is mutually agreed between the employee and 
the employer time off in lieu of overtime may be granted 
proportionate to the payment to which an employee is 
entitled. Such time off is to be taken at a time convenient 
to the employer and employee. 

11.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave shall be allowed to an employee 
by his employer after each period of 12 months' continuous 
service with such employer. 

(2) Prior to commencing any period of annual leave, such 
worker shall be paid for that period of annual leave at the 
rate of wage the worker would have received had she/he not 
proceeded on leave, provided that: 

(a) Where an employee, for the greater portion of the 
calendar month prior to taking annual leave 
performs duties in a classification which, for the 
same year of employment, carries a higher rate 
than that which the employee usually performs, 
the rate of wage payable to that higher classifica- 
tion shall be deemed to be the rate of wage the 
employee would have received had he not 
proceeded on leave. 

(b) In addition to the rates prescribed in this sub- 
clause, a worker shall be paid a loading of 17.5 per 
cent in addition to the rate of wage prescribed in 
Clause 19.—Wages of this award. 

Provided that the loading prescribed by this subclause 
shall not apply to pro rata annual leave on termination. 

(3) An employee may, with the approval of the employer, 
be allowed to take the annual leave prescribed by this clause 
before the completion of 12 months' continuous service as 
prescribed by subclause (1) of this clause. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid 2.88 hours' pay, at his/her ordinary rate of wage 
as prescribed in subclause (2) of this clause in respect of 
each completed week of continuous service. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
subclause (3) of this clause and if the period of leave so 
taken exceeds that which would become due pursuant to 
paragraph (a) of this subclause, the employee shall be liable 
to pay the amount representing the difference between the 
amount received by him for the period of leave taken in 
accordance with subclause (3) of this clause and the amount 
which would have accrued in accordance with paragraph (a) 
of this subclause. The employer may deduct this amount 
from moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(c) In addition to any payment to which he may be entitled 
under this subclause, an employee whose employment 
terminates after he has completed a 12 monthly qualifying 
period and who has not been allowed the leave prescribed 
under this award in respect of that qualifying period shall 
be given payment in lieu of that leave unless he has been 
justifiably dismissed for misconduct and the misconduct for 
which he has been dismissed occurred prior to the 
completion of that qualifying period. 

(5) (a) The annual leave prescribed in this clause may be 
taken in two portions, if so requested by the employee, 
provided that no portion shall be less than two consecutive 
weeks. 

(b) By mutual agreement between the employer and the 
employee, the annual leave may be further split on one 
additional occasion, provided that no portion shall be less 
than one week. 

(c) When an employee requests that his annual leave be 
split into two or three portions the employer shall make 
every reasonable endeavour to accommodate the wishes of 
the employee. 

(6) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, long 
service leave, observing a public holiday prescribed by this 
award, absent through sickness with or without pay except 
for that portion of an absence that exceeds three months or 
absent on workers' compensation except for that portion of 
an absence that exceeds six months in any year. 

(7) The provisions of this clause shall not apply to casual 
employees. 
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12.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day together with any other day which 
is declared a public holiday for the State Public Service in 
Western Australia. Provided that another day may be taken 
as a holiday by arrangement between the parties in lieu of 
any of the days named in the subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday, when Boxing Day 
falls on a Sunday or a Monday the holiday shall be observed 
on the next succeeding Tiiesday. 

(b) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days as the case may be after completion of that annual 
leave. 

(3) Any worker, who is required to work on the day 
observed as a holiday as prescribed in this clause in his 
normal hours of labour or ordinary hours in the case of a shift 
worker shall be paid for the time worked at the rate of double 
time and a half or if the employer agrees be paid for the time 
worked at the rate of time and a half and in addition be 
allowed to observe the holiday on a day mutually acceptable 
to the employer and the worker. 

(4) When a worker is absent on leave without pay, sick 
leave without pay or worker's compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause the worker shall be entitled to be paid for such 
holiday. 

(5) This clause shall not apply to casual workers. 

13.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill-health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next year or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless he produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the 
employer shall not be entitled to a medical certificate for 
absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or an hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause, if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 11—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 11—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 

(9) (a) An employee shall be paid the wages he would 
have received had he not proceeded on sick leave and shall 
have the accrued entitlement to paid sick leave reduced by 
the time the employee is absent from work on account of 
paid sick leave. 

(b) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 9.—Hours of Duty of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 9.—Hours of Duty of this 
award. 

(11) Any sick leave entitlement accumulated as at 
January 1, 1985 shall be adjusted in hours in the ratio of 38 
to 40. 

14.—Long Service Leave. 
(1) The Long Service Leave provisions applicable to 

Salaried Officers covered by the Hospital Salaried Officers' 
Award 1968 as amended and replaced from time to time 
shall apply to employees covered by this award. 

(2) Any qualifying service prior to 1 January, 1978 for the 
second period of long service leave, shall be calculated on 
a 10 year qualifying period basis but all qualifying service 
after 1 January, 1978 shall be calculated on a seven year 
qualifying period basis. 

15.—Protective Clothing and Uniforms. 
(1) The employer shall supply suitable protective clothing 

where it is warranted. 
(2) The employer shall supply uniforms where he/she 

requires particular items of clothing to be worn. 



(3) (a) Protective clothing and/or uniforms supplied under 
subclauses (1) and (2) of this clause shall be laundered free 
of charge and remain the property of the employer. 

(b) Provided that in lieu of such free laundering the 
employer may pay the employee an allowance. The amount 
of such allowance shall be agreed upon between the Union 
and the employer or, failing agreement, as may be 
determined by the Board of Reference. 

16.—Distant Work. 
The present practices with respect to payment of expenses 

on distant work shall be continued. 

17.—Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such employee usually 
performs shall be entitled to the higher minimum rate while 
so employed. 

(2) Where such employee is engaged in the higher grade 
of work for more than two hours on any day or shift, the 
employee shall be paid the higher rate for the whole day or 
shift. 

(3) Notwithstanding the provisions of this clause payment 
for higher duties shall not apply to an employee required to 
act in another position whilst the permanent employee is on 
a single Accrued Day Off as prescribed by subclause (1) of 
Clause 9.—Hours of Duty of this award. 

18.—Apprentices. 
(1) Subject to the provisions of this clause, the Appren- 

ticeship Regulations made on the 30th January 1964 
(hereinafter referred to as "the Apprenticeship Regula- 
tions") are incorporated in and form part of this award. 

(2) Apprentices may be taken to the trade of dental 
technician in the proportion of one apprentice to every two 
or fraction of two journeymen, provided that a dentist may 
himself be regarded as a journeyman for the purpose of this 
subclause. 

(3) No minor shall be employed as an apprentice unless 
he has completed the tenth year of schooling and has 
obtained an Achievement Certificate in such subjects as the 
appropriate Apprenticeship Advisory Board determines and 
has the vocational aptitude for the trade concerned, when the 
period of apprenticeship shall be four years. 

(4) Where the apprentice has completed the eleventh year 
of schooling and has obtained the Achievement Certificate 
in such subjects as the appropriate Apprenticeship Advisory 
Board determines and has the vocational aptitude for the 
trade concerned, he may be allowed a credit to reduce the 
period to three and a half years. 

(5) Where the apprentice has completed the twelfth year 
of schooling and has obtained the Tertiary Entrance 
Examination in such subjects as the appropriate Apprentice- 
ship Advisory Board determines and has the vocational 
aptitude for the trade concerned, he may be allowed a credit 
to reduce the period to three years. 

(6) A minor who has satisfactorily completed an approved 
pre-apprenticeship course conducted by the Technical 
Education Division of the Education Department may be 
indentured as an apprentice under this award on a three year 
term of apprenticeship. 

(7) (a) Apprentices who have completed a Pre-Appren- 
ticeship course and are eligible to be offered a reduced term 
of apprenticeship of three years are required by the Industrial 
and Commercial Act 1975-80 to attend 8 hours Technical 
tuition per week at Mount Lawley College of T.A.F.E. for 
the first and second years of their apprenticeship. 

(b) Apprentices who are employed without undertaking 
or completing a Pre-Apprenticeship course for a four year 
term are required by the Industrial and Commercial Act 
1975-80 to attend Mount Lawley College of T.A.F.E. for 
eight hours' technical tuition per week for the first, second 
and third years of their apprenticeship. 

(8) Notwithstanding the provisions regarding probationer- 
ship, no junior who is employed on work for which an 
apprenticeship is provided shall continue in employment 
except as a registered apprentice after a period of six months 
shall have elapsed from the date hereof. 

19.—Wages. 

The minimum weekly rate of wages payable to employees 
covered by this award shall be as follows:— 

(1) Technicians: $ 
Per Week 

(a) Dental Technician 
1 st year of employment 486.40 
2nd year of employment 500.90 
3rd year of employment 516.00 
4th year of employment and there- 

after 531.70 
(b) Dental Technician Advanced 

Level One 
1st year of employment 508.60 
2nd year of employment 522.10 
3rd year of employment 536.30 
4th year of employment and there- 

after 558.90 
(c) Dental Technician Advanced 

Level Two 
1st year of employment 531.70 
2nd year of employment 548.00 
3rd year of employment 565.70 
4th year of employment and there- 

after 583.40 
(d) Apprentices: The weekly rate of wage shall 

be a percentage of the tradesperson's rate as 
under: 

(i) Four Year Term % 
1st year of employment 42 
2nd year of employment 55 
3rd year of employment 75 
4th year of employment 88 

(ii) Three and a Half Year Term 
1 st six months 42 
Next Year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term 
1st year of employment 55 
2nd year of employment 75 
3rd year of employment and 

thereafter 88 
For the purposes of this part, "Tradesperson's 

Rate" means the total wage prescribed in para- 
graph (l)(a) of this clause for the first year dental 
technician. 

(2) Where an employee is designated to be Technician in 
Charge of one of the following dental laboratories, 

Outstations Laboratory 
Orthodontic Laboratory Clinic 
North Perth Clinic 
Liddell Clinic 
Gustafsen Clinic 
Sir Charles Gairdner Hospital Clinic 
Bunbury Clinic 
Albany Clinic 
Goldfields Clinic 

that employee shall be paid at the rate of $16.05 per week 
in addition to the ordinary rate of wage prescribed by this 
clause. 

(3) Casual employees shall be paid at the rate of 20% in 
addition to the rates herein prescribed. 

(4) Where the term "year of employment" is used in this 
clause, it shall mean all service, irrespective of classification 
with that employer. 



20.—Part-Time Workers. 
Notwithstanding anything contained in this award, em- 

ployees may be regularly employed to work less hours per 
week than are prescribed in Clause 9.—Hours of Duty 
hereof, and such employees shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the class of 
work on which they are engaged, in the proportion which 
their hours of work bear to the hours fixed by Clause 9. 

21.—Dispute Settlement Procedures. 
(1) Preamble 
Subject to the provisions of the Industrial Relations Act 

1979 (as amended) any grievance, complaint or dispute, or 
any matter raised by the Union or a respondent employer and 
his/her employees, shall be settled in accordance with the 
procedures outlined herein. 

The parties agree that no bans, stoppages or limitations 
will be imposed prior to, or during the time this procedure 
is being followed. 

(2) Procedure 
Where the matter is raised by an employee, or a group of 

employees, the following steps shall be observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the matter 
to a more senior officer nominated by the 
employer and the employee(s) shall be advised 
accordingly. 

(b) The senior officer shall, if able, answer the matter 
raised within five days of it being referred and if 
the senior officer is not so able, refer the matter 
to the employer for his/her attention, and the 
employee(s) shall be advised accordingly. 

(c) (i) If the matter has been referred in accordance 
with paragraph (b) above the employee(s) or 
the shop steward shall notify the Union 
Secretary (W.A. Branch) or nominee, to 
enable the opportunity of discussing the 
matter with the employer. 

(ii) The employer shall, as soon as practicable 
after considering the matter before it, advise 
the employee(s) or, where necessary the 
Union of its decision. Provided that such 
advice shall be given within 21 days of the 
matter being referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either party 
may refer the matter to the Western Australian 
Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or extend 
the period specified in (2)(a), (b) or (c)(ii). 

(3) Disciplinary Procedure 
Where the employer seeks to discipline an employee, or 

terminate an employee the following steps shall be 
observed: 

(a) (i) In the event that an employee commits a 
misdemeanour, the employee's immediate 
supervisor or any other officer so authorised, 
may exercise the employer's right to repri- 
mand the employee so that the employee 
understands the nature and implications of 
his/her conduct. 

The first two reprimands shall take the 
form of warnings and, if given verbally, shall 
be confirmed in writing as soon as practica- 
ble after the giving of the reprimand. 

Should it be necessary, for any reason, to 
reprimand an employee three times in a 
period not exceeding 12 months continuous 
service, the contract of service shall, upon the 

giving of that third reprimand, be terminable 
in accordance with the provisions of this 
award. 

The above procedure is meant to preserve 
the rights of the individual employee, but it 
shall not, in any way, limit the right of the 
employer to summarily dismiss an employee 
for misconduct. 

(4) Access to the Industrial Relations Commission. 
The settlement procedures provided by this clause shall 

be applied to all manner of disputes referred to in subclause 
(1) hereof, and no party, or individual, or group of 
individuals, shall commence any other action, of whatever 
kind, which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall in no 
way prejudice the right of any party in dispute to refer the 
matter for resolution in the Western Australian Industrial 
Relations Commission, at any time. 

The status quo (i.e. the condition applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(5) Provision of Services 
The Union recognise that the Health Department and the 

teaching hospitals have a statutory and public responsibility 
to provide health care services without any avoidable 
interruptions. 

This grievance procedure has been developed between the 
parties to provide an effective means by which employees 
may reasonably expect problems will be dealt with as 
expeditiously as possible by hospital management. 

Accordingly, the Union hereby agrees that during any 
period of industrial action, sufficient labour will be made 
available to carry out work essential for life support within 
hospitals. 

(6) Industry Wide Issues 
In resolving issues of an industry wide nature discussions 

will commence at the level specified in (2)(c)(i) above 
between the appropriate Union official and the Manager, 
Industrial Relations, Health Department or his/her nominee. 

(7) Definitions 
For the purpose of this procedure: 

"employer" means the officer nominated at each 
work site. 

"senior officer" means an officer nominated by 
management. 

"industry wide issues" include issues affecting 
more than one work site or claims seeking variations 

. to an award. 
"work site" means as agreed between the parties. 

(8) Classification Structure Implementation 
The parties to this award are committed to implementing 

a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(9) Breach of Procedure 
The parties acknowledge that this procedure formed part 

of the package which justified the payment of the increases 
available under the Structural Efficiency Principle. 

Accordingly, the parties agree that if either party is of the 
view that the other party is in breach of this procedure, the 
matter will be referred to the Western Australian Industrial 
Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 



Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondent. 
Board of Management, Perth Dental Hospital 

THE IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

1981, 
No. A 43 of 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 14th day of January, 1994. 
J. CARRIGG, 

Registrar. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award 1981. 

No. A 43 of 1981. 
Award No. A 43 of 1981. 

PART I—GENERAL. 
1.—Title. 

This award shall be known as The Iron Ore Production 
and Processing (Goldsworthy Mining Limited) Award 1981, 
as amended. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement. 
Part I—General 

1. Title 
1A. State Wage Principles 

2. Arrangement 
3. Definitions 
4. Area and Scope 
5. Term 
6. Trade Union Training 
7. Contract of Employment 
8. Higher Duties 
9. Junior Employees 

10. Part Time, Casual and Short-Term Employment 
11. Hours 
12. Overtime 
13. Shift Work 
14. Weekend Work 
15. Holidays 
16. Special Leave 
17. Annual Leave 
18. Long Service Leave 
19. Sick Leave and Accident Sickness Benefit Plan 
20. Time and Wages Record 
21. Travelling on Engagement and Tbrmination 
22. Distant Work 
23. Industrial Relations Procedure 
24. Union Officials 
25. Transportation To and From Work 
26. District Allowance 
27. Service Payments 
28. Special Rates and Provisions 
29. Payment of Wages 

30. Wages 
31. Posting of Notices 
32. Redundancy of Employees 
33. Workers' Compensation 
34. Accommodation and Messing Charges 
35. Apprentices 
36. Utilisation of Contractors 
37. Cyclone Shutdown 
38. Medical Benefits Subsidy 
39. Maternity Leave 
40. No Extra Claims 

Part II—Railway Traffic Operations 
1. Application of Part I Provisions 
2. Replacement of Conditions 
3. Shift Work and Shift Rosters 
4. Hours 
5. Remuneration 
6. Allowances 
7. Definitions 
8. General Conditions 
9. Overtime 

10. Distant Work 
11. Sick Leave 
12. Annual Leave 
13. Long Service Leave 
14. Exclusions of Part I Provisions 

Appendix 1 
Schedule 1—Parties to the Award 

3.—Definitions. 
(1) In this Award, unless a contrary intention is apparent 

from the context— 
' 'callout" shall mean work required outside ordinary 

hours, and shall exclude hours worked in conjunction 
with ordinary hours, or consecutively upon completion 
of overtime hours. 

"Commission" means the Western Australian In- 
dustrial Relations Commission. 

"Convenor" means the senior shop steward; 
(a) Who has been appointed as such in accor- 

dance with the custom of the union of which 
he is a member; 

(b) Who has been accredited by his union; and 
(c) Whose accreditation has been notified to the 

Company by his union in writing, and in the 
absence of the convenor, means his accred- 
ited deputy. 

"Shop Steward" means an employee; 
(a) Who has been appointed in accordance with 

the custom of the union of which he is is a 
member to represent his fellow members in 
the section of the company's operations in 
which he is employed; 

(b) Who has been accredited by his union; and 
(c) Whose accreditation has been notified to the 

company by his union in writing. 
"Employer" means the Company party to this 

Agreement. 
"Leading Hand" means an employee who is 

appointed as such. 
"Ordinary Hours" means the hours prescribed in or 

pursuant to Clause 11 of this award. 
"Public Holiday" means a day observed as a 

holiday pursuant to this Award. 
"Parties" means the unions signatory to this Award 

on the one part and the employer on the other part. 
"Roster" means a schedule specifying the com- 

mencing and finishing times of the ordinary working 
hours of the respective shifts in a certain shift system. 

"Shift Tradesman" means a tradesman employed on 
shift work who; 

(a) Is required to work alone without supervision 
and without direct access to his appropriate 
supervisor; and 
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(b) Works, in his cycle of shifts, not less than 
fifty percent of his rostered shifts on after- 
noon and/or night shift. 

Provided that a tradesman who otherwise complies 
with the foregoing definition but works less than the 
number of afternoon or night shifts referred to therein 
shall for each afternoon or night shift whilst so 
employed be paid one-fifth of the additional margin 
prescribed for a shift tradesman. 

"Sub-clause" means a subclause of the clause or, as 
the case may be, the Schedule, in which it appears and 
"paragraph" and "subparagraph" have a correspond- 
ing meaning. 

"Union" means the industrial union of employees 
which is registered under the Industrial Arbitration Act, 
1979 and is party to this Award. 

"Week" means for the purposes for which it is 
applied in this award, the time span in which 38 
ordinary hours of work would fall or 7 days, whichever 
is the lesser. 

(2) Metal and Electrical Trades: 
(a) General Engineering: 

"Tradesman" means an employee who, in the 
course of his employment, works from drawings 
or prints, or makes precision measurements or 
applies general trade experience, but does not 
include an apprentice. 

"First Class Machinist" means a tradesman 
who is engaged in setting up or in setting up and 
operating the following machines: lathe, boring 
machine, milling machine, planing machine, shap- 
ing machine, slotting machine and grinding 
machine. 

"Automotive Electrical Fitter" means an em- 
ployee engaged in the manufacture and repair of 
the starting, lighting and ignition equipment of 
motor vehicles (including motor cycles). 

"Instrument Maker and/or Repairer" means an 
adult employee who is required to test, repair, 
build or design electrical or mechanical measuring 
and/or recording appliances and/or instruments 
and carry out experiments on same in a workshop 
or laboratory. 

"Mechanical Tradesperson—Special Class" 
means, subject to subparagraph (iii) hereunder, a 
mechanical tradesperson who— 

(i) (aa) is engaged in work on, or in 
connection with, fluid power cir- 
cuitry, which work requires for its 
performance the standard of 
knowledge and skills referred to in 
placita (cc) and (dd) hereof; and 

(bb) is able, where necessary and practi- 
cable, to perform such work with- 
out supervision and to examine, 
diagnose and modify systems com- 
prising interconnected fluid power 
circuits; and 

(cc) has satisfactorily completed the 
following TAPE units: 

Course Syllabus 
No. 

Industrial Hydraulics 1 85007 
and 

Industrial Pneumatics 1 85009 
and either— 
Industrial Hydraulics 2 85008 

and 
Hydraulic Component Repair 85012 

or 
Pneumatic System Maintenance 
(Industrial) 85010 

and 
Pneumatic System Control 
(Industrial) 85014; or 

(dd) has, whether through practical ex- 
perience or otherwise, achieved a 
standard of knowledge comparable 
to that which would be achieved 
under placitum (cc) hereof or, in 
the case of a dispute, has been 
satisfactorily assessed and/or ex- 
amined pursuant to the Fluid 
Power Exemptions Course detailed 
in subparagraph (iv); 

but does not include such an employee 
unless the work on which the employee 
is engaged requires for its performance 
knowledge in excess of that gained by 
the satisfactory completion of the appro- 
priate Technical College Trade Course. 

(ii) For the purpose of this award an 
employee shall be deemed to be a 
Mechanical Tradesperson—Special 
Class only for the time during which the 
employee meets the foregoing condi- 
tions, unless— 
(aa) that time exceeds 16 hours per 

week; or 
(bb) in the opinion of his/her employer, 

or in the event of disagreement in 
the opinion of the Board of Refer- 
ence, that time is likely, during the 
course of employment, to exceed 
16 hours per week on average, 

in which case the employee shall be 
classified as Mechanical Tradesper- 
son—Special Class for as long as the 
employment continues on either of 
those bases. 

(iii) For the purpose of this definition, 
employees who have completed courses 
in any other state shall, in the event of 
a dispute, submit their credentials for 
assessment by TAFE or be assessed in 
accordance with (i)(dd) above. 

(iv) Fluid Power Exemptions Course: 
Course exemptions for Fluid Power 

Certificate Units can only be granted on 
completion of the TAFE divisional 
exam. However, class attendance ex- 
emptions may be granted for the follow- 
ing reasons: 
(aa) Attending Short Vocational course 

(30 hours). This will exempt the 
student from the practical compo- 
nent of the course. However, the 
theory component can be com- 
pleted by a 24 hour correspondence 
course with TAFE External Stud- 
ies. 

(bb) Students claiming exemption from 
the practical course requirements, 
due to their industrial skills, could 
obtain an exemption through a 
documented case presented by 
their employer. Full course accred- 
itation can then be obtained by 
completing the 24 hour correspon- 
dence course with TAFE External 
Studies. 

(cc) Students without documented evi- 
dence may obtain a practical ex- 
emption through five hours of skill 
testing. These students, if success- 
ful, may then enter the correspon- 
dence mode to obtain full unit 
accreditation. 

(dd) Students who have claimed subject 
exemptions in the certificate of 
workshop technology can only 
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gain an automatic exemption from 
the introductory units on full com- 
pletion of the certificate. 

(v) For the purposes of this definition, 'fluid 
power circuitry' involves Industrial Hy- 
draulics and/or Industrial Pneumatics. 

(b) Electrical: 
"Electrical Fitter'' means an employee en- 

gaged in making, repairing, altering, assembling, 
testing, winding, or wiring electrical machines, 
instruments, meters, or other apparatus, other than 
wires leading thereto, but an employee shall not 
be deemed to be an electrical fitter— 

(i) Solely by reason of the fact that his 
work consists of placing electrodes in 
"neon" tubes sealed by him; or 

(ii) If he is employed as a meter tester. 
"Industrial Electrician" shall mean a qualified 

Electrical Fitter who has been appointed and 
classified as such by the Company and who in 
addition to being the holder of a current B class 
"Open Licence" issued by the S.E.C. of Western 
Australia— 

(i) has worked as an Electrician for not less 
than two years on maintenance of heavy 
industrial and mining equipment,(for 
the purposes of this part an Electrician 
who completed his full apprenticeship 
on maintenance of heavy industrial and 
mining equipment may be appointed as 
an Industrial Electrician, within the two 
year period), and 

(ii) has then been employed for not less than 
twleve months by the Company on 
heavy industrial and mining equipment 
(for the purposes of this part prior 
service, as an Electrician or Industrial 
Electrician and/or time spent as an 
Electrical Apprentice, with 
Goldsworthy Mining Limited, may 
count towards this requirement), and 

(iii) who is required to possess and apply to 
his work a level of trade competence in 
excess of that required of the base 
Electrical tradesman; including a level 
of competence in industrial electronics 
and complex circuitry which is higher 
than that reasonably expected of the 
base tradesman and less than that re- 
quired of an Electrician Special Class, 
and 

(iv) whose competence is proved by a means 
agreed between the Company and the 
Union before any employee is promoted 
to this classification. 

(v) Provided that any dispute which occurs 
as to the level of competency repre- 
sented by subparagraph (c) or (d) hereof 
will be referred to the Commission for 
determination. 

"Electrical Installer" means an employee en- 
gaged in the installation of electric lighting, 
electric meters, bells, telephones or motors and 
apparatus used in connection therewith and in- 
cludes an employee engaged in running, repairing 
or testing of conductors used for lighting, heating 
or power purposes but does not include an 
employee who is a linesman or a meter fixer. 

"Electrician—Special Class" means, subject 
to paragraph (iii) hereunder, an electrical fitter or 
electrical installer who— 

(i) (aa) has satisfactorily completed a pre- 
scribed post trade course in indus- 
trial electronics; or 

(bb) has, whether through practical ex- 
perience or otherwise, achieved a 
standard of knowledge comparable 
to that which would be achieved 
under subparagraph (aa) hereof; 
and 

(ii) (aa) is engaged on work on or in 
connection with complicated or 
intricate circuitry, which work re- 
quires for its performance the stan- 
dard of knowledge referred to in 
paragraph (i) hereof; and 

(bb) is able, where necessary and practi- 
cable, to perform such work with- 
out supervision and by the use of 
complicated schematic diagrams to 
examine, diagnose, modify, cor- 
rect, test and install systems com- 
prising complicated or intricate 
interconnecting circuits, but does 
not include such an employee 
unless the work on which he is 
engaged requires for its perform- 
ance knowledge in excess of that 
gained by the satisfactory comple- 
tion of the appropriate Tfechnical 
College trade course. 

(iii) For the purpose of this Award, an 
employee shall be deemed to be an 
Electrician—Special Class, only for the 
time during which he meets the forego- 
ing conditions, unless— 
(aa) that time exceeds two days per 

week; or 
(bb) in the opinion of his employer or, 

in the event of disagreement, in the 
opinion of the Board of Reference 
that time is likely during the course 
of his employment to exceed two 
days per week on average; 

in which case he shall be classified as 
electrician—special class for as long as 
his employment continues on either of 
those bases. 

(iv) In the event of disagreement about the 
implementation of the "electrician— 
special class" provision, a Board of 
Reference shall determine the matter. 

(v) For the purpose of this definition the 
following courses are deemed to be 
prescribed post trade courses in indus- 
trial electronics— 
(aa) Post Trade Industrial Electronics 

Course of N.S.W. Department of 
Tfechnical Education. 

(bb) The Industrial Electronics Course 
(Grades 1 and 2) as approved by 
the Education Department of Vic- 
toria. 

(cc) The Industrial Electronics Course 
of the South Australian School of 
Electrical Tfechnology. 

(dd) Industrial Electronics (Course 
"C") of the Department of Educa- 
tion, Queensland. 

(ee) The Industrial Electronics Course 
of the Tfechnical Education Depart- 
ment of Tasmania. 

(ff) The Certificate in Industrial Elec- 
tronics of the Tfechnical Education 
Division, Education Department of 
Western Australia. 

"Linesman" means an employee engaged 
(with or without labourers assisting), in erecting 
poles for electrical wires, cables or other conduc- 
tors or erecting wires, cables or other conductors 
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on poles or over buildings, or tying them to 
insulators, or joining or insulating them or doing 
any work on electrical poles off the ground. 

(c) Boilermaking and Ship Construction: 
"Boilermaking and Ship Construction" means 

the fabrication, erection, or repairing of steel or 
iron ships or of boilers or other vessels subject to 
greater pressure than the weight of their contents, 
but does not include drilling by stationary ma- 
chines. 

"Tradesman" means an employee who is 
required to develop work from scaled drawings or 
prints, or to make templates, or to apply general 
trade experience without the guidance of a 
foreman or other tradesman, and includes an 
employee engaged in riveting by hand or machine, 
caulking, chipping, and working rivet busters. 

(d) Steel Construction: 
"Tradesman" means an employee who is 

required to develop work from scaled drawings or 
prints, or to make templates, or to apply general 
trade experience without the guidance of a 
foreman or other tradesman, and includes an 
employee engaged in riveting by hand or machine, 
caulking, chipping, and working rivet busters. 

"First Class Machinist" means an employee 
engaged solely in working one or more of the 
following machines: Bending rollers, gag straight 
liners, guillotines, shearing machines, hydraulic 
presses of over two hundred tons pressure, 
portable drillers, portable reamers and tappers. 

"Serviceman Grade I" means an employee 
who is required to: 

(i) Service heavy plant and mobile equip- 
ment either in the field or in the 
workshop or lube bay, and 

(ii) Drive the service vehicles during the 
course of his duties, 

(iii) Service includes the topping up of oils, 
greasing, filling of fuel tanks and water 
for cooling systems. 

"Serviceman Grade H" means an employee 
who is required to: 

(i) Service light vehicles (i.e., cars, utili- 
ties, small trucks) either in the field or 
in the lube bay, and 

(ii) Drive any service vehicles during the 
course of his duties, 

(iii) Service includes the topping up of oils, 
greasing, filling of fuel tanks and water 
for cooling systems. 

"Lube Bay Serviceman" means an employee 
who services light vehicles (i.e. cars, utilities, 
small trucks) in the lube bay. Service includes the 
topping up of oils, greasing, filling of fuel tanks 
and water for cooling systems. 

Building Trades: 
"Plumber" means an employee employed or usually 

employed in executing any general plumbing, gas 
fitting, lead burning, sanitary, heating and domestic 
engineering, industrial, commercial, medical, scientific 
and chemical plumbing. Without limiting the general- 
ity of the foregoing, such work shall include the 
following: 

(a) The fixing of all soil, wastes and vent pipes 
to sanitaiy fixtures in galvanised mild steel, 
copper, brass, cast iron, plastic, P.V.C., sheet 
metal, asbestos, lead, glass or any other 
materials that may supersede the aforemen- 
tioned. 

(b) Glazed earthenware pipes and fittings, fibro- 
lite pipe and fittings, concrete pipe and 
fittings, plastic, P.V.C. pipe and fittings and 
any other drainage materials that may be 
introduced in connection with pre-cast con- 

crete septic tanks, or any other manufactured 
septic tank which has been passed by the 
Public Health Department, Soak Wells, 
French Drains, Leech Drains, Grease Traps 
and all forms of effluent disposal. 

(c) The installation of all types of sanitary 
fixtures such as water closets, hand basins, 
sinks, urinals, slop hoppers, bidets, troughs 
and pan washers in stainless steel, sheet 
metal, plastic, P.V.C., cast iron or any other 
materials that may supersede those materials 
normally used by the plumber. 

(d) The installation of centrifugal, propellor or 
other exhaust fans, duct work, fume cup- 
boards, registers, dampers, in sheet metal, 
plastics, P.V.C., stainless steel, copper, alu- 
minium or other materials that may super- 
sede the aforementioned. 

(e) The installation of irrigation and reticulation 
services in material used by the plumbers, 
mild steel, copper, brass, cast iron, plastic, 
P.V.C., asbestos, lead or any other materials 
that may supersede the aforementioned. 

(f) The fitting and fixing of guttering, 
downpipes, ridging, rain heads, fascia cap- 
ping and all other work associated with 
housing, commercial and industrial undertak- 
ings in galvanised corrugated iron patent 
steel decking, aluminium decking, copper 
decking, corrugated asbestos, galvanised iron 
sheeting, fibreglass, plastic sheeting and 
moulds, fitting of patent roof outlets such as 
"fulgo" in ventilators. Skylights and such. 

"Carpenter and Joiner" means an employee en- 
gaged upon work ordinarily performed by a carpenter 
and joiner in any workshop, establishment, yard or 
depot or on site (including dams, bridges, jetties and/or 
wharves). Without limiting the generality of the 
foregoing, such work may include— 

(a) The erection and/or fixing work in metal; 
(b) (i) the marking out, lining, plumbing and 

levelling of pre-fabricated form work 
and supports thereto; 

(ii) the erection and dismantling of such 
form work, but without preventing 
builders' labourers from being em- 
ployed on such work; 

(c) the fixing of asbestos products, dry fixing of 
fibre plaster materials and the fixing of 
building panels, wall board and plastic 
material; 

(d) the erection of curtain walling; 
(e) the setting out and laying of wood blocks or 

parquetry or wooden mosaic flooring; 
(f) the erection of prefabricated buildings or 

sections of buildings constructed in wood, 
prepared in factories, yards or on site. 

"Painter" 
(a) means an employee who applies paint or any 

other preparation used for preservative or 
decorative purposes: 

(i) to any building or structure of any kind 
or to any fabricated unit forming or 
intended to form part of any building or 
structure; or 

(ii) to any machinery or plant; 
(b) and includes any employee engaged in the 

hanging of wall papers or substitutes there- 
fore or in glazing, graining, gilding, decora- 
tion, applying plastic relief, putty glazing or 
marbling; 

(c) and also includes any employee who strips 
off old wall papers or who removes old paint 
or vamish or who is engaged in the prepara- 
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tion of any work for painting or any materials 
required for the trade; 

(d) but does not include an employee who 
applies only one protective coating, where a 
final finishing or decorative coat is not 
required to any type of machine, machinery 
or structure, or who paints petrol or oil 
containers not exceeding fifty gallons capac- 
ity. 

A.W.U./T.W.U. 
A Storeman Grade III means an employee who is 

employed in the warehouse and who assists in any 
function associated with the physical workings of the 
warehouse and subject to a satisfactory performance 
during a three months' training period will be upgraded 
to the position of Storeman Grade II. This employee is 
not eligible to be a leading hand. 

"Storeman Grade 11" means an employee who has 
successfully completed a three months probationary 
period in the warehouse and who works under direction 
with the receipt, despatch, stowage and issuing 
functions of that warehouse, and is able to operate any 
forklift and/or drive any stores vehicle associated with 
that warehouse or who is able to and does carry out the 
limited functions required on shift work. A Storeman 
Grade II is not eligible to be a leading hand. The 
company agrees that in special cases the union may 
request the company to review the position of any 
storeman who has remained as a Storeman Grade II for 
more than one year. 

"Storeman Grade I" means an employee who in 
addition to the duties of a Storeman Grade II is proved 
competent and has gained a full working knowledge of 
the warehouse and its procedure at that site and is 
appointed as such. 

"Ganger" means an employee who is in charge of 
the track maintenance team. 

"Senior Ganger" shall mean a ganger who is 
required to be in charge of more than one gang in the 
track maintenance team. 

"Mobile Equipment Plant Operator" means an 
employee employed within the mining operations who 
has been passed by the company as competent and is 
available to operate the range of heavy duty mobile 
equipment, irrespective of bhp, and includes at least 
rubber tyred and tracked dozers, graders, tractors and 
front end loaders. 

"Ore Handling Equipment Operator—Special" 
means an employee who is employed in the Ore 
Handling Section at Finucane Island only who, in 
addition to functions performed by other Ore Handling 
Equipment Operators and who is classified as a leading 
hand, is required to assist the Foreman to operate the 
Finucane Island Plant for train unloading, stockpiling, 
ore processing and reclaiming. 

Note: An O.H.E.O. Special, who in addition to the 
duties of O.H.E.O. Special, is competent to 
operate all types of mobile equipment utilised 
at Finucane Island will be paid as a leading 
hand M.E.P.O. in lieu of the O.H.E.O. Special 
Rate. 

"Laboratory Technician" without limiting the work 
proper to be performed by a staff employee, means an 
employee who, in the course of his employment, is 
required to work with a minimum of direct supervision 
and who, in addition to the work normally performed 
by a laboratory assistant, is competent when required 
to calibrate the x-ray fluorescent spectrometer, is 
required to carry out chemical and physical analysis to 
a higher standard than that required of a Laboratory 
Assistant, and is required to assist on specific projects 
with a minimum of direction. 

"Senior Driller" means a machine drillman Grade 
I who has established not less than twelve months 
service with the company in that classification and 
who, having satisfied the company of his competency 

is then available and required to carry out training as 
an additional duty to that normally required of the 
machine drillman Grade I. 

Note: There will be only one appointment to this 
classification at Goldsworthy, and one per 
shift at Shay Gap. 

"Senior Powder Monkey" means an employee who 
is appointed as such by the registered Mine Manager 
or his nominee, and who is in charge of the employees 
in the powder crew. Should the Senior Powder Monkey 
be appointed to act in the absence of the foreman for 
periods of more than two days, he shall for the days so 
engaged in this capacity be paid at the rate of an 
additional $8 per week. 

"Pettier" means an employee who has been em- 
ployed as a Track Labourer and who has been passed 
out by the company as being competent in every job 
which falls within the duties of labouring for the Track 
Gang. The company agrees that in special cases the 
union may request the company to review the position 
of any Track Labourer who has been in that position 
for more than eighteen months without being reclassi- 
fied. 

F.E.D.F.U. 
"Trainee Powerhouse Engine Driver"—a power- 

house greaser may be reclassified as a trainee power- 
house engine driver providing— 

(a) he is acceptable to the Union as a trainee and 
the Union agrees that he be trained, and 

(b) he continues to carry out the normal duties 
of a greaser while he is being trained, and 

(c) he regularly completes the necessary corre- 
spondence lessons. 

If the trainee fails to obtain his certificate within a 
period of nine months from the date of his reclassifica- 
tion he shall be returned to the classification of greaser. 

4.—Area and Scope. 
(1) This award— 

(a) relates to the Iron Ore Production and Processing 
Industry; and 

(b) applies to all employees employed by the em- 
ployer in any calling mentioned in the agreement; 
and 

(c) is restricted in its operation to the area of the State 
of Western Australia between 18th and 26th 
parallel of South Latitude. 

(2) For the purpose of this Award, the Iron Ore Production 
and Processing Industry includes the operations of quarry- 
ing, mining, crushing, transporting, treating, storing and 
loading and unloading of iron ore, and work incidental 
thereto. 

5.—Term. 
(1) Except as hereinafter provided this award shall apply 

from 1st October, 1981, and will continue in force until 30th 
September, 1983. 

(2) This award shall not apply to persons who have 
terminated prior to the date of acceptance. 

(3) The wages clause and other money items will be 
reviewed by the parties after 1st October, 1982. 

(4) Notwithstanding the provisions of this clause, the 
increase in annual leave travel assistance for the spouse and 
dependants of employees, as provided in clause 17, will not 
come into effect until the 1st December, 1981. 

6.—Trade Union Training. 
The company will allow employees to attend a training 

course conducted by a trade union training body subject to 
the following conditions: 

(1) The company will allow leave up to a maximum 
of 105 days per year which shall not exceed 35 
days per site, except where the provision of 
subclause (2) provides otherwise. 



(2) Employees attending such courses must have the 
approval of the Convenors from their site and their 
respective unions. It is normal that the days per 
site be divided amongst each of the unions party 
to the award. However, the Convenors, by 
agreement amongst themselves, may allocate and 
utilise days to their sites' credit, as they see fit. 
Also, sites may elect to donate days to another 
site, provided all Convenors are in agreement and 
full details of the exchange are given, in writing, 
to the Industrial Officers, at each of the sites 
participating in the exchange. 

(3) The Company must be advised by the employee's 
union at least 14 days prior to the commencement 
of the course of the employee's nomination to 
attend the course. 

(4) The Company will not be responsible for the cost 
of airfares, accommodation or any other cost 
involved with the conducting of the course other 
than his ordinary wages for the period of the 
course. 

(5) Any unused portion of the allocation may be 
utilized in the following 12 month period. 

7.—Contract of Employment. 
(1) (a) A contract of employment to which this award 

applies may be terminated in accordance with the provisions 
of this clause and not otherwise; but this subclause does not 
operate so as to prevent any party to such a contract from 
giving a greater period of notice than is hereinafter 
prescribed, nor to affect the employer's right to dismiss an 
employee without notice for misconduct which, at law, 
would justify summary dismissal. 

(b) An employee who is validly dismissed without notice 
will be paid entitlements due up to the time of dismissal 
only. 

(2) Subject to the provisions of this clause, a party to the 
contract of employment may, on any day, give to the other 
party the appropriate period of notice of termination of the 
contract prescribed in subclause (5) and the contract 
terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause (2), 
an employer may pay the employee concerned his ordinary 
wages for the period of notice to which he would otherwise 
be entitled. 

(4) (a) Where an employee leaves his employment: 
(i) without giving the notice referred to in subclause 

(2) or 
(ii) having given such notice, before the notice 

expires, he forfeits his entitlements to any monies 
owing to him under this award but such forfeiture 
shall not exceed his ordinary wages for 38 hours. 

(b) In a case to which paragraph (a) applies: 
(i) the contract of employment shall, for the purposes 

of this Award, be deemed to have terminated at 
the time at which the employee was last ready, 
willing and available for work during ordinary 
hours under the contract; and 

(ii) the provisions of subclause (2) shall be deemed to 
have been complied with if the employee pays to 
the employer, whether by forfeiture or otherwise, 
an amount equivalent to the employee's ordinary 
wages for the period of notice which should have 
been given. 

(5) The period of notice referred to in subclause (2), is 5 
working days and for the purposes of this clause a leisure 
day shall be considered to be part of the notice. 

(6) The employer is under no obligation to pay for any 
day not worked upon which the employee is required to 
present himself for duty, except where this Award makes 
specific provisions for payment for such absence. 

(7) (a) Subject to the provisions of this subclause, the 
employer may deduct payment for any day during which an 
employee cannot be usefully employed because of any 
breakdown of machinery or other occurrence or event for 
which the employer cannot reasonably be held responsible. 

(b) Provided that where a stoppage of work or stand down 
has occurred and a dispute arises as to the employer's right 
to deduct payment—depending on the circumstances and 
effect of the strike or alleged cause which the employer 
claims he could not have reasonably prevented; the 
Commission shall determine the dispute and in so determin- 
ing it shall have regard to the effects and duration of the 
stoppage, breakdown and/or any cause which the employer 
claims he could not have reasonably prevented and the 
endeavours made by the employer to maintain or re- 
establish production in a particular work area, repair a 
breakdown and/or provide alternative work. 

(c) An employee who, pursuant to the provisions of this 
subclause, is stood down at or within four hours after the 
time of commencement of his shift without having been 
given notice of that stand down at least four hours prior to 
that time shall be paid for the eight hours of that shift. 

(8) An employee who, without prior notice to or 
arrangement by his employer, is absent on any day or shift 
shall, unless he is unable to do so, notify the department in 
which he is employed, of his inability to attend for work on 
that day or shift and such notification shall be given, where 
possible, before the time he is due to commence work on 
that day but in any event, no later than eight hours or in the 
case of night shift, twelve hours after that time. 

(9) An employee who, without notification to, and the 
approval of his employer, is absent from work for one week 
shall be deemed to have abandoned his employment unless 
and until, in the circumstances of any particular case, the 
employer otherwise agrees or, in the event of dispute, the 
Commission otherwise determines, but this subclause does 
not affect the employer's right to dismissal referred to in 
subclause (2). 

(10) Subject to the provisions of this clause the employer 
may direct an employee to carry out such duties as are within 
the limits of the employees' skill competence and training. 
An employee may be transferred from one level to another 

by being given one week's notice of the transfer. 
(11) An employee who has relieved in a classification 

higher than his ordinary classification for two weeks or 
more, shall not be returned to his ordinary classification 
without being given one week's notice or payment at the 
higher rate in lieu thereof. 

(12) An employee shall not be required to transfer from 
shift to shift, from day to shift or from shift to day work 
without the foreman first discussing the matter with the 
employee concerned. When agreement cannot be readily 
obtained to effect the transfer, then discussions will be held 
between the Company and the union to determine which 
employee shall be transferred. 

(13) An employee shall not be required to transfer from 
any site or section to another without the company first 
discussing the matter with the employee concerned. When 
agreement cannot be readily obtained to effect the transfer, 
then discussions will be held between the company and the 
union(s) to determine which employee shall be transferred. 

8.—Higher Duties. 
(1) With the exception of an employee who acts on one 

occasion only on any one day in the capacity of Crib relief, 
an employee engaged during ordinary hours and/or overtime 
on duties carrying a higher rate of pay than his ordinary 
classification shall be paid the higher rate for the time so 
engaged, but if so engaged for an aggregate of two hours or 
more he shall be paid the higher rate for the whole day or 
shift. 

(2) An employee is not entitled to payment pursuant to 
this clause where the work on which he is engaged forms 
part of his normal daily or weekly duties. 

9.—Junior Employees. 
(1) "Junior Employee" means an employee who— 

(a) is under the age of eighteen years; 
(b) is not an apprentice, and 
(c) normally resides in the same areas as other 

employees to whom this Award applies. 
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(2) (a) Junior employees may be employed at the 
appropriate junior rate of wage in any of the following 
callings, namely: Sampler, Laboratory Sample Preparer, 
Laboratory Assistant, Brush Hand, Chainperson, Gardener, 
Stores Assistant, Swimming Pool Attendant (not as sole 
person in charge). Cleaner and Labourer, Mechanical Trades 
Assistant and Serviceman. 

(b) Notwithstanding the provisions of paragraph (2)(a) of 
this clause, no junior employee shall be employed in the 
classification of labourer on production. 

(c) Except as prescribed in this subclause junior employ- 
ees shall not be employed without the consent of the union 
concerned. 

(3) A junior employee employed pursuant to this clause 
shall, where possible, be given training by or at the direction 
of the employer in the appropriate functions of the 
classification to which he may reasonably be expected to 
progress in reaching adulthood, but a junior employee shall 
not, during such training or otherwise, be required to 
perform work of a kind or to an extent which is beyond his 
capacity. 

(4) Any dispute as to whether it is appropriate that a junior 
employee be employed on particular work may be referred 
to the Commission for determination. 

(5) A junior employee employed pursuant to this Clause 
shall be paid a percentage of the adult commencing rate for 
the classification in which he is employed in accordance 
with the following scale: 

Under 16 years of age 50% 
16 and under 17 years of age 70% 
17 and under 18 years of age 90% 

10.—Part Time Employees. 
(1) Part-Time Employment 

(a) A part-time employee shall mean an employee 
engaged on a weekly contract of employment who 
works regularly from week to week for not more 
than eight (8) ordinary hours on any day and less 
than the ordinary hours per week. 

(b) Part-time employees shall be paid the hourly wage 
rate for their classification as shown in Clause 
30.—Wages of this award, for each hour so 
worked. 

(c) All time worked by a part-time employee in 
excess of eight (8) hours per day shall be deemed 
overtime and paid for at the appropriate overtime 
rate. 

(d) Service Payments shall apply to part-time em- 
ployees in such a manner that the hourly service 
pay rate shall be paid for each ordinary hour so 
worked. 

(e) The Annual Leave, Sick Leave, District Allow- 
ance, Long Service Leave and Annual Leave 
travel shall apply to part-time employees in the 
proportion that the part-time employees' regular 
ordinary weekly hours bears to thirty-eight (38) 
hours per week. 

(f) No person will be employed as a part-time 
employee unless prior agreement is reached with 
the union concerned. 

(2) Casual Employment 
(a) A casual employee shall mean an employee 

engaged on an hourly contract of service and 
employed in work agreed with union/unions 
concerned. 

(b) Casual employees shall be engaged for not less 
than three consecutive hours per engagement. 

(c) A casual employee will not work any fixed hours, 
but if required to work in excess of 8 hours in any 
one day or 40 in any one week, shall be paid 
overtime rates in accordance with Clause 12.— 
Overtime of this award. 

(d) Casual employees will receive a loading of 25% 
in addition to their ordinary rate specified for their 

class of work, in lieu of leave entitlements, 
penalty rates, public holidays, service pay and 
district allowance. 

(e) Casual employees will not be appointed for a 
period in excess of 4 continuous weeks. 

(3) Short-Term Employment 
(a) Where to meet the needs of the Company, 

employment of a short-term duration is required, 
employees may be engaged for such time as 
agreed with the union/unions concerned. How- 
ever, such appointments should not ordinarily 
exceed 6 months in duration, and in such cases, 
consideration should then be given by the Com- 
pany to make such appointments permanent. 

(b) This provision should be used for the purposes of 
leave relief or to meet specific work demands. 
Employees appointed under this provision shall be 
employed only for the extent of their engagement 
and shall not be deemed permanent. 

(c) It is not intended that this provision be used in lieu 
of acting opportunities for existing employees, nor 
to offset the career opportunities of company 
employees. 

(d) In lieu of award provisions, paragraphs (a) and (b) 
of subclause (3) of Clause 21.—Travelling on 
Engagement and Termination, the following will 
apply: 

(i) Employees appointed in Perth will receive on 
satisfactory completion of their contract, an 
airfare to return to Perth. 

(ii) Employees appointed locally on satisfactory 
completion of their contract, will receive two 
days' ordinary pay to assist in pursuing 
alternative employment. 

11.—Hours. 
(1) Day Employees 

(a) The ordinary hours of work of day employees: 
(i) shall average 152 hours per cycle of 28 

consecutive days; 
(ii) (aa) shall be not more than eight (8) hours 

per day, Monday to Friday, or 
(bb) by agreement with the appropriate 

Union or Unions, shall be not more than 
ten (10) hours per day, Monday to 
Friday; 

(iii) shall, subject to the provisions of paragraph 
(b), start no earlier than 6.30 am and end no 
later than 5.00 pm each day; and 

(iv) shall be worked consecutively each day 
except for a meal interval which shall be of 
thirty minutes' duration (inclusive of any 
wash up time). 

(b) Starting times prior to 6.00am or finishing times 
later than 6.0()pm may be fixed by agreement 
between the employer and the union/unions and 
the majority of employees in the work area 
concerned, or failing such agreement, may be 
determined by the Commission. 

(c) A day employee who returns to work immediately 
after the meal interval taken during the hours of 
work referred to in paragraph (a) shall be paid 30 
minutes at ordinary rates for each day worked. 

(2) Six Day Day Employees 
The ordinary hours of work for six day day employees: 

(a) shall average 152 hours per cycle of 28 consecu- 
tive days. 

(b) (i) shall be worked in shifts of eight (8) hours 
on any of the days Monday to Saturday, or 

(ii) by agreement with the appropriate Union or 
Unions, shall be not more than ten (10) hours 
per day on any of the days Monday to 
Saturday; 



(c) shall be worked consecutively each day including 
a meal interval which shall be thirty minutes 
inclusive of wash up time and be counted as time 
worked; 

(d) shall, subject to the provisions of (e) start no 
earlier than 6.30 am and end no later than 5.00 pm 
each day; 

(e) starting times prior to 6.30 am or finishing times 
later than 5.00 pm may be fixed by agreement 
between the employer and the union or unions and 
employees concerned or, failing such agreement, 
may be determined by the Commission; 

(0 one overtime shift per three weekly period shall, 
when worked, be placed on the roster so that it 
does not fall on a day that would otherwise be a 
penalty day. 

(3) Six Day Shift Employees 
The ordinary hours of work for six day shift employees: 

(a) Shall average 152 hours per cycle of 28 consecu- 
tive days: 

(b) (i) shall be worked in shifts of eight (8) hours 
on any of the days Monday to Saturday, or 

(ii) by agreement with the appropriate Union or 
Unions, shall be not more than ten (10) hours 
on any of the days Monday to Saturday; 

(c) shall on each shift include a crib break of 30 
minutes inclusive of wash up time and be counted 
as time worked; 

(d) one overtime shift per three weekly period shall, 
when worked, be placed on the roster so that it 
does not fall on a day that would otherwise be a 
penalty day. 

(4) Shift Employees other than Continuous Shift Employ- 
ees. The ordinary hours of work of shift employees who are 
not continuous shift employees: 

(a) Shall average 152 hours per cycle of 28 consecu- 
tive days; 

(b) (i) shall be worked in shifts of eight (8) hours 
per day, Monday to Friday, or 

(ii) by agreement with the appropriate Union or 
Unions, shall be worked in shifts of not more 
than ten (10) hours per day, Monday to 
Friday; 

(c) shall be worked consecutively each day except for 
meal interval which shall be 30 minutes inclusive 
of wash up time and be counted as time worked. 

(5) Continuous Shift Employees 
The ordinary hours of work of continuous shift employ- 

ees: 
(a) Shall average 152 hours per cycle of 28 consecu- 

tive days; 
(b) (i) shall be worked in shifts of eight (8) hours, 

or 
(ii) by agreement with the appropriate Union or 

Unions, shall be worked in shifts of not more 
than ten (10) hours; 

(c) Shall be worked consecutively each day except for 
a meal interval which shall be 30 minutes 
inclusive of wash up time and be counted as time 
worked. 

(6) All Shift Employees Except Loco Crews. 
Except at regular changeover of shifts a shift employee 

shall not be required to work more than one ordinary time 
shift in each twenty-four hours, but this sub-clause does not 
prevent arrangement of the kind referred to in Clause 12 
(2)(b) of this Award. 

(7) AH Employees Except Loco Crews 
(a) The meal intervals referred to in the preceding 

provisions of this clause shall be allowed, where 
practicable, between the fourth and sixth hours of 
the shift and in particular circumstances so as to 
commence no later than six hours after the 
commencement of the shift. 

(b) Smoko rest period 
(i) an employee shall be allowed one fifteen 

minute break per day. If the day or shift is 
equally divided by the meal break then the 
break shall be in the first half of the day. If 
not, the break shall be taken in the larger 
working portion. 

(ii) shall be deemed to be time worked; and 
(iii) subject to the provisions of paragraph (c) 

shall be taken on the job. 
(c) Where the Crib Room is available for taking 

smoko rest periods and any employee or group of 
employees is able to visit the Crib Room for that 
purpose without being absent from the job for 
more than the time allowed pursuant to paragraph 
(b), that employee or group of employees may 
take the smoko rest period in the Crib Room. 

(8) Shifts In Excess Of Eight Hours 
(a) The consent of the relevant Union must be 

obtained in respect of each group of workers 
before that group of workers can increase their 
ordinary hours of work beyond eight (8) ordinary 
hours per day. 

(b) When agreement has been given by a Union for 
a particular group of workers to work more than 
eight (8) hours per day, or shift, that agreement 
continues until varied by agreement between the 
parties, or, failing such agreement, by either party 
giving thirty (30) days notice of their intention to 
retire from that arrangement. Normal arrange- 
ments will continue until the expiration of the 
thirty (30) days. 

12.—Overtime. 
(1) Day Employees: 

(a) Unless otherwise expressed by this Award, all 
time worked on any day outside the ordinary hours 
of work fixed by or pursuant to Clause 11 shall be 
paid for at the rate of double time. 

(b) Subject to the provisions of clause 11 (7) and to 
those of paragraph (2)(d) hereof, where, by reason 
of a requirement to work, an employee is 
prevented from commencing his meal interval at 
the usual time he shall, if the meal interval is 
postponed for more than half an hour, be paid at 
overtime rates from the usual time of commence- 
ment of the meal interval until he commences a 
meal interval of the customary period. 

(2) Shift Employees 
(a) Subject to the provisions of paragraph (b) all time 

worked in excess of the ordinary hours of work 
prescribed in Clause 11 or on a shift other than a 
rostered shift shall be paid for at the rate of double 
time. 

(d) shall, where appropriate, include additional ros- 
tered shifts, which shall be paid at overtime rates 
and snail he placed on tne roster so they do not (b) Time worked in excess of the ordinary hours of 
fall on a day that would otherwise be a penalty work shall be paid for at ordinary rates if it is due 
day- to private arrangements between the employees 

(e) Notwithstanding the provisions of (a) and (b) of themselves. 
this subclause employees who work in the (c) Subject to the provisions of Clause 11(7) and to 
Goldsworthy Powerhouse may work a roster those of paragraph (d) hereof, where, by reason of 
which rotates each 63 days with 42 shifts of eight a requirement of work, an employee is prevented 
hours eight minutes. from commencing his meal interval at the usual 
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time he shall, if the meal interval is postponed for 
more than half an hour, be paid at overtime rates 
from the usual time of commencement of the meal 
interval until he commences a meal interval of the 
customary period. 

(d) This sub-clause does not apply where the meal 
interval is a paid meal interval pursuant to Clause 
11. 

(3) All Employees: 
(a) Recall to work— 

(i) An employee who, after leaving the job, 
returns by direction of his employer to work 
overtime is deemed to have been recalled 
whether notified before or after leaving the 
job of the requirement to work. 

(ii) An employee called out to do specified work 
shall be paid at least four hours at double 
time. If the same employee is called out again 
within the same four hour period he shall 
continue to be paid at the rate of double time 
for a period of four hours from the com- 
mencement of the second or subsequent 
callout. 

(iii) An employee recalled for a specific job or 
jobs shall not be required to work for the 
minimum period applicable to him if the job 
or jobs is/are completed in less time than that 
minimum period, unless unforeseen circum- 
stances arise in which case a further two 
hours at double time will be paid for each 
such additional request he accepts. 

(iv) Where a recall is continuous with the 
commencement of ordinary hours of work, 
an employee shall be paid for the recall in 
accordance with subparagraph (ii) without 
diminution of the payment due to him for his 
ordinary hours of work, but this subparagraph 
does not apply where the employee was 
notified of the requirement to work before 
leaving the job on the previous day or earlier. 

(v) The company shall verbally inform the 
employee, at the point of recall, of the job or 
jobs to be performed and shall, except in 
special circumstances, confirm this in writ- 
ing at the point of recall, but in any event 
prior to the job commencing. 

(vi) If required, transport shall be provided by the 
employer to and from the job. 

(vii) The provisions of this paragraph do not 
apply— 
(aa) where it is customary for an employee 

to return to perform a specific job 
outside his ordinary hours of work; or 

(bb) where the overtime worked is, except 
for a reasonable meal break, continuous 
with the completion of the ordinary 
hours of work. 

(viii) A call out shall commence and finish on the 
job. 

(ix) An employee who works for more than four 
(4) hours on a specific job/s or who replaced 
an employee for half of a shift shall, in 
addition to payment for the time worked on 
a callout, receive a callout allowance of 
$6.60. 

(x) An employee, who, after working at least 8 
hours on a call out may, if he so requests of 
his supervisor, cease work prior to the 
specific job being completed. 

(b) Rest Period After Overtime 
(i) When overtime work is necessary it shall be 

so arranged other than in an urgent and 
special circumstance that employees have at 
least ten consecutive hours off duty between 
the work of consecutive days; 

(ii) Where the time worked by an employee on 
a recall is less than four hours the time so 
worked shall not be regarded as overtime for 
the purpose of this paragraph, but this 
sub-paragraph does not apply with respect to 
recalls within the ten hour period immedi- 
ately preceding the time at which the 
employee is to commence his ordinary hours 
of work if he is recalled on two or more 
occasions within that period and the overtime 
worked by him on the last of such occasions 
ends before that ordinary commencing time. 

(iii) An employee who, by reason of working 
overtime, has not had at least ten consecutive 
hours off duty after the termination of his 
ordinary hours of work on any day shall not, 
unless specifically directed so to do by his 
employer in writing, commence his ordinary 
hours of work on the next day until he has had 
ten consecutive hours off duty. 

(iv) Where such an employee, pursuant to a 
specific direction by his employer, works in 
ordinary hours on any day without having 
had ten consecutive hours off duty since the 
termination of his ordinary hours of work on 
the preceding day, he shall be paid at the rate 
of double time for the ordinary hours so 
worked and shall, at the conclusion of such 
work, be given ten consecutive hours off 
duty. 

(v) Where, pursuant to the preceding provisions 
of this paragraph, an employee is given ten 
consecutive hours off duty, any ordinary 
hours of work falling within that period shall 
be deemed to be time worked at ordinary 
time rate. 

(vi) Eight hours shall be substituted for ten hours 
in applying the provisions of this paragraph 
when overtime is worked by arrangement 
between employees. 

(i) Where an employee (other than an employee 
engaged on continuous shift work) works on 
a Sunday or public holiday immediately 
preceding an ordinary working day the 
provisions of paragraph (b) shall be applied 
to him as if the termination of his work on 
the Sunday or public holiday was the 
termination of ordinary hours of work on an 
ordinary working day, but this paragraph 
does not apply where the work done on the 
Sunday or public holiday is pre-notified, 
pre-start overtime. 

(ii) The provisions of subparagraph (i) of this 
subclause shall nevertheless apply also to a 
continuous shift employee but in respect of 
his rostered off day should he be required to 
work on the rostered off day preceding the 
commencement of his next normal rostered 
shift. 

(i) Where overtime is offered and the employee 
undertakes to work overtime for a specified 
period or for the completion of a specified 
job he shall work in accordance with his 
undertaking unless prevented from so doing 
by illness, accident or injury. 

(ii) Failure of an employee to indicate clearly an 
acceptance or refusal may be treated as a 
refusal and the company is not obliged to 
employ that employee should he then attend 
for such overtime. The company will post a 
roster one day prior to regular overtime being 
worked. This roster will comprise of those 
who have accepted an offer of overtime 
which was made at least one day prior to the 
notice being posted. 
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(iii) Where the employer cancels pre-arranged 
overtime, in respect of a day other than an 
ordinary working day pursuant to clause 
11—Hours of this award, the employee shall 
be given 12 hours' notice of such cancella- 
tion or shall be paid at single time rates for 
half of the overtime offered and accepted. 

(iv) Where the employer cancels pre-arranged 
overtime which is continuous with the 
employee's ordinary hours of work, the 
employee shall be given 4 hours' notice of 
such cancellation or shall be paid at single 
time rates for the period offered and accepted 
up to a maximum of four hours. 

(v) By agreement between the employee and his 
supervisor, the specified period of overtime 
may be shortened. 

(e) (i) An employee shall not be compelled to work 
for more than six hours without a break for 
a meal. 

(ii) An employee who is required to work 
overtime for more than one and a half (1 1/2) 
hours but less than two (2) hours immedi- 
ately following the completion of his/her 
ordinary hours of work on any day shall, in 
addition to payment for the time worked, be 
paid for twenty (20) minutes at ordinary time 
rates. 

(iii) An employee who is required to work two (2) 
hours or more of overtime immediately prior 
to or following the completion of his/her 
ordinary hours of work on any day shall be 
allowed a meal break of twenty (20) minutes 
which shall be paid for at overtime rates. 

(iv) Notwithstanding the provisions of subpara- 
graph (i) an employee shall, after working 
four (4) consecutive hours of overtime 
following the completion of his/her ordinary 
hours of work, be allowed a meal break of 
twenty (20) minutes without deduction of 
pay if he/she continues to work after the meal 
break and, if he/she was not notified on the 
previous day or earlier that he/she would be 
required to work more than four (4) hours of 
overtime, he/she shall be supplied with a 
meal by the employer free of charge. The 
provisions of the subparagraph apply in the 
same manner and subject to the same 
conditions to each subsequent four (4) hours 
of overtime worked by the employee. 

(v) An employee who is required to work on any 
overtime shift or day of not less than eight 
(8) hours duration shall be allowed a meal 
break of thirty (30) minutes inclusive of wash 
up time, without deduction of pay, between 
the fourth and fifth hours of the shift. 

(vi) An employee to whom subparagraph (iii) 
hereof applies shall: 
(aa) If he/she was not notified on the 

previous day or earlier of the require- 
ment to work overtime, be supplied with 
a meal by his/her employer free of 
charge, and 

(bb) If he/she was notified and is not resident 
in the employers' quarters, be supplied 
with a meal by the employer if he/she 
so desires at a cost of 90 cents which 
shall be deducted from the employee's 
wages. 

(vii) The provisions of placitum (vi)(bb) hereof 
apply with respect to any other overtime 
meal for which the employee referred to in 
placitum (vi)(bb) hereof is responsible but 
which is supplied by the employer. 

(viii) Where, pursuant to the provisions of this 
clause, an employer is required to supply a 

meal to an employee free of charge, he/she 
shall if he/she is unable to supply that meal, 
pay to the employee $6.60 in lieu thereof, but 
an employee may not elect to take payment 
in lieu of a meal when the employer is able 
to supply that meal. 

(ix) An employee who, pursuant to a notification 
on the previous day or earlier of a require- 
ment to work overtime has provided himself/ 
herself with a meal or meals shall, for each 
meal not required owing to less overtime 
being worked than was notified, be paid 
$6.60. 

(x) Any dispute as to the suitability of meals 
supplied by the employer pursuant to this 
paragraph shall be determined by the Com- 
mission. 

(f) An employee who is required to hold himself in 
readiness outside his ordinary hours for a call to 
work shall, for the time that he so holds himself 
in readiness be paid— 

(i) at the rate of time and one-quarter on a 
Saturday or Sunday; 

(ii) on a public holiday or, in the case of a 
continuous or six day shift employee, on a 
rostered day off or scheduled overtime day, 
time and one-half; and 

(iii) at ordinary time rates on any other day. 
(iv) Provided that an employee who is required 

to hold himself in readiness for a call to work 
for more than four hours on a public holiday 
during what would have been his normal 
hours of work on that day but for it being a 
holiday, shall in addition to payment at the 
rate of time and one-half for the time that he 
so holds himself in readiness, be granted an 
additional paid day of leave on his next 
annual leave, unless the employee and his 
department head agreed that he takes that day 
off without loss of pay for ordinary time at 
some other mutually convenient date. 

(g) Except in the case of the provisions of subclause 
(10) of clause 13—Shift Work of this award, 
where an employee who is required to commence 
overtime on a Saturday, Sunday or public holiday 
is ready, willing and available to work in 
accordance with that requirement he shall be 
given at least four hours' work or four hours' pay 
at the appropriate rate in lieu thereof, but this 
paragraph does not apply with respect to pre- 
notified pre-start overtime which is continuous 
with his normal shift. 

(h) In computing overtime each day shall stand alone 
but when an employee works overtime which 
continues beyond midnight on any day the time 
worked after midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
clause. 

(i) Overtime on shift work shall be calculated on the 
rate payable for day shift excluding weekend or 
shift penalty rates. 

(j) Subject to the provisions of subparagraph 
(3)(a)(iii) of this clause and the provisions of 
subclause (6) of clause 13—Shift Work of this 
award, this clause does not operate so as to require 
payment of more than double time and one-half 
on a public holiday or double time on any other 
day. 

13.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) The employer may work any of his employees on shift 

work and may change any shift system in operation from 
time to time, but before doing so shall make every 
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endeavour to reach mutual agreement with the employees 
and the union(s) in the following manner: 

(a) If the employer needs to change his shift system 
he shall explain the reasons and: 

(i) Hold discussions with the Convenor/s con- 
cerned and endeavour to reach agreement. If 
agreement is reached the employer will then 
advise the union/s concerned of the agree- 
ment reached and give the employees one 
week's notice or such other period as agreed. 

(ii) If agreement cannot be reached under sub- 
clause 2(a)(i) the employer may then seek 
discussions with the full time officials of the 
union/s concerned and endeavour to reach 
agreement. If agreement is then reached a 
period of seven days or other agreed period 
of notice of change of shift system will be 
given before implementation of the new shift 
system. 

(b) (i) In the event of disagreement by the parties in 
the foregoing provisions of this subclause the 
Company shall then, if it still needs to change 
the shift system, give a minimum of seven 
days notice of the intention to introduce the 
proposed shift system for a trial period of the 
duration of one cycle of the roster. 

(ii) During the trial period all parties will 
continue having discussions in order to work 
out a satisfactory solution. 

(3) Subject to the provisions of subclause 2 of this clause, 
where the shift system is changed, it will be necessary to 
also change the roster. The employer will call a meeting and 
during the time discussions are being held on the proposed 
change to the shift system will seek to reach agreement on 
the roster to be worked. 

If agreement is not reached the Company roster will be 
introduced and worked for at least one cycle of that roster. 

(4) If the employer or all the unions who are working a 
particular roster on a shift system wish to change that roster, 
but not the shift system, then discussions will be held 
between the company and the convenor/s concerned in an 
endeavour to reach agreement. 

Should the parties fail to reach agreement on any new 
roster, then the existing roster will continue to apply until 
agreement can be reached. 

(5) Where, pursuant to subclause (2), the employees 
concerned agree to a change in shift system, the employer 
shall forthwith advise the union or unions in writing of the 
change and the fact of the employees' agreement. 

(6) (a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in addition to 
his/her ordinary rate of wage, be paid for each hour worked: 

Per Hour Extra 
(i) if a two (2) or three (3) shift 

employee 88 cents 
(ii) if a continuous shift employee 99 cents 

(b) The foregoing addition to the wage rate shall not 
compound by penalty rate or shift premium addition nor be 
payable in respect of time not actually worked but for which 
other provisions of this award entitle the employee to 
payment of ordinary wages. 

(c) "Afternoon Shift" means a shift starting not earlier 
than midday and prior to 8 p.m. and 

"Night Shift" means a shift starting at or after 8 p.m. and 
prior to 6 a.m. 

(7) Where a shift commences at or after 11 p.m. on any 
day the whole of this shift shall, for the purposes of this 
award, be deemed to have been worked on the following 
day. Notwithstanding the provisions of this subclause when 
a three shift system is worked in the mines together with an 
overtime shift on night shift, the shift commencing on 
Sunday night shall be deemed to be the overtime shift and 
the shift commencing on Friday night shall be an ordinary 
time shift. 

(8) A day employee who is transferred to shift work shall 
be paid at overtime rates for each afternoon or night shift 
worked if he is rostered to work less than five consecutive 
afternoon shifts or less than five consecutive night shifts. 

(9) If a shift employee is transferring from one shift to 
another and, within 48 hours of being notified of the transfer, 
works on the shift to which he has been transferred, he shall 
be paid at overtime rates for all time worked on that shift 
during that 48 hours. 

Notwithstanding the above the employer will endeavour 
to give the employee one week's notice where possible. 

(10) (a) Where afternoon or night shift for the purpose of 
the periodic overhaul of particular plant or other special 
work which is carried out periodically and employees are 
transferred from their normal rostered work to work 
afternoon or night shift on that overhaul or special work, a 
shift employee so transferred shall be paid at overtime rates 
for each such shift worked by him unless he is rostered to 
work five or more consecutive afternoon shifts or five or 
more consecutive night shifts on that overhaul or special 
work, but the provisions of this paragraph do not affect any 
entitlement arising under subclause (9). 

(b) In calculating the number of consecutive afternoon or 
night shifts for the purpose of paragraph (a) of this 
subclause— 

(i) afternoon or night shift worked on any Sunday 
shall be disregarded; and 

(ii) the sequence of shifts shall not be deemed to have 
been broken by the fact that a Sunday or public 
holiday falls within the period of shift work 
whether or not work is performed on any such day. 

(iii) (aa) When either day employees or shift employ- 
ees are temporarily required to change from 
their normally rostered hours of work to work 
on a specific periodic overhaul of particular 
plant and/or other specific work as may be 
designated by the employer and provided that 
such employees are required to work on a two 
twelve hour shift basis over the 24 hours of 
the day for up to but not more than 7 
consecutive days inclusive of the weekend 
period, all such employees designated for 
that specific job shall (provided that desig- 
nated work is completed in up to but not 
more than 7 days) be deemed to be continu- 
ous shift employees and be paid accordingly, 
inclusive of the addition to the rate pre- 
scribed by subclause (6) of this clause for a 
continuous shift employee, and the provision 
of a paid crib break. 

(bb) When twelve hour shifts are worked under 
the foregoing provisions, the first four hours 
will normally be treated as pre-start over- 
time. 

(cc) Subject to paragraph (b) hereof, each such 
shift so worked will be paid at overtime rates. 

(dd) An employee who, without reasonable ex- 
cuse acceptable to the employer, fails to 
subsequently maintain his temporary con- 
tract to work the twelve hour shift as rostered 
shall not maintain entitlement to the provi- 
sions of this subclause from the start of that 
shift onwards. 

(ee) The maximum payment under this subclause 
will be double time plus the addition for each 
hour worked as prescribed by subclause (6) 
of this clause, unless any such work is carried 
out on a public holiday when the provisions 
of Clause 15 shall apply. 

(11) (a) Unless otherwise agreed between the Company 
and the employees concerned no roster shall have less than 
one third of the time worked rostered on day shift or day 
work. 



(b) For the purpose of this subclause, a Public Holiday or 
leisure day off will be deemed to be part of the roster for 
the purpose of calculating the number of shifts on day, 
afternoon or night. 

(c) Where, as a result of moving from one panel on a 
roster to another, an employee, in any consecutive three 
weeks, is not rostered to work one week on day shift/day 
work, they shall be paid at the rate of time and one half for 
each afternoon or night shift worked during those three 
weeks. 

(d) A shift employee who works for more than one week 
consecutively on afternoon shift shall be paid at the rate of 
time and one half for each afternoon shift worked in the 
consecutive second and subsequent weeks of afternoon shift. 

(e) A shift employee who works for more than one (1) 
week consecutively on night shift shall be paid at the rate 
of time and one half for each night shift worked in the 
consecutive second or subsequent weeks of night shift. 

(f) This subclause does not apply if: 
(i) It would only otherwise apply because of a change 

of shift made by private arrangements between 
that employee and another; or 

(ii) the employee is employed on a roster to which the 
employer and the union or unions concerned have 
agreed that it shall not apply. 

(g) Shift employees who work a four (4) panel continuous 
shift system are obliged to work the additional rostered 
shifts and the rate for work on such shifts shall be double 
time. 

(12) (a) A day employee who is required to change from 
day work to shift work on any day shall be allowed to cease 
work ten hours prior to the commencement of his shift work 
without loss of pay for normal rostered hours occurring 
during those ten hours. When because of work requirements 
this is not practicable, then the shift to which he is 
transferred will be paid for at the rate of double time. 

(b) Time off duty allowed pursuant to paragraph (a) shall 
not be regarded as time worked for the purpose of computing 
overtime or other penalty rates. 

(13) A roster showing the shifts to be worked and the 
commencing and finishing times of the ordinary hours of 
work on the respective shifts shall be posted on a 
noticeboard and a copy shall be supplied to the Union 
Secretary and Convenor. 

(14) "Continuous Shift Work"—Employees who are 
employed on a shift system which requires work to be 
carried out on the seven days of the week, for the purposes 
of this Award, shall be deemed to be continuous shift 
employees. 

(15) No employee may, by private arrangement with 
another employee, change from a shift which he is rostered 
to work unless the arrangement has been approved by the 
supervisor of those employees. 

(16) Time worked in excess of the ordinary hours of work 
shall be paid for at ordinary rates if it is due to private 
arrangements between the employees themselves. 

(17) Where, in positions designated by the employer, a 
shift employee is required, for the purpose of effecting a 
running changeover, to remain at his place of work beyond 
his rostered finishing time in order to hand over to the 
incoming shift, he shall be paid at overtime rates— 

(a) for not less than fifteen minutes; and 
(b) for thirty minutes if required to so remain for more 

than fifteen minutes. 

14.—Weekend Work. 
(1) All time worked by any employee other than a 

continuous shift employee or a six-day employee on a 
Saturday or Sunday shall be paid for at overtime rates. 

(2) (a) All time worked by continuous shift and six-day 
employees during the ordinary hours of work on Saturday 
shall be paid for at the rate of time and one half. Afternoon 
shift on Saturday shall be paid for at the rate of time and one 
half, plus $7.30. 

(b) All time worked by a Continuous Shift Employee 
during the ordinary hours of work on Sunday shall be paid 
for at the rate of double time. 

(3) Shift penalties as per subclause Clause (13)(6)(a) shall 
be paid to all shift employees for all hours worked on 
weekends. 

(4) Overtime worked by any employee on a Saturday or 
Sunday shall be paid for at the rate of double time. 

15.—Holidays. 
(1) Subject to the provisions of Clause 12 and of this 

clause, the following days or the day observed in lieu thereof 
shall be allowed as holidays without loss of pay, namely: 

(a) New Year's Day Labour Day 
Australia Day Sovereign's Birthday 
Good Friday Christmas Day 
Easter Monday Boxing Day 
Anzac Day Foundation Day 

(b) (i) Another day may be taken as a holiday by 
agreement between the parties, in lieu of any 
of the days named in this clause. In each case 
the substituted day shall be a holiday without 
reduction of pay, the day for which it is 
substituted shall not be a holiday. 

(ii) If either of the Marble Bar Cup Day, or Port 
Hedland Cup Day are scheduled to be held 
on a week day, they will be observed by 
rearranging the roster so that a Leisure Day 
falls on those days. 

(2) When any of the days mentioned in subclause (1) fall 
on a Saturday or Sunday, the holiday shall be observed on 
the next succeeding Monday or Tbesday. In each case, the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) Any employee who absents himself from work on the 
working day following a day observed as a holiday pursuant 
to this clause is not entitled to payment for that holiday 
unless he satisfies the employer that he had a reasonable 
excuse for his absence. 

(4) (a) No employee other than a continuous shift 
employee, shall be obliged to work on a day observed as a 
holiday pursuant to this clause unless he is required for the 
provision of essential service. 

(b) Notwithstanding the provisions of this award con- 
tained elsewhere than in this paragraph, the employer shall 
not require normal work to be performed on Christmas Day 
(December 25th) and New Year's Day and those days shall 
be observed as holidays by all employees other than those 
required for the provision of services which are essential to 
the comfort of the community. 

(c) The days observed as shut down days, namely 
December 25th and January 1st, shall be observed as shut 
down days as they fall, not when they may be observed in 
lieu. 

Where a shut down day falls on a Saturday or Sunday a 
continuous shift employee rostered to work on Christmas 
Day or New Year Day shall be paid at ordinary rates for that 
day and the penalty day shall be a substituted day. For those 
not working due to the shut down, payment will be made 
for 8 ordinary hours at appropriate rates, and normal 
penalties shall apply on the substituted day, but no day in 
lieu shall apply. 

(5) Time worked on a public holiday shall be paid for at 
the rate of double time and the employee shall, in addition, 
be allowed one day's leave with pay which shall be taken 
in conjunction with the employee's next annual leave unless 
it is taken at a prior date as agreed between the employee 
and the company, or will be paid at ordinary rates if his 
service terminates before the day is taken, providing 
however, overtime worked in conjunction with ordinary 
time will not apply. 

(6) All time worked by a continuous shift employee 
outside the ordinary hours of work on a public holiday shall 
be paid for at the rate of double time and one half. 
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(7) When a continuous or six-day shift employee's 
rostered day off falls on a Public Holiday and he does not 
work on that day, he shall be paid eight hours at ordinary 
rate, or, at his option be allowed one day's leave with pay 
which shall be taken in conjunction with the employee's 
next annual leave unless it is taken at a prior date as agreed 
between the employee and the company, or will be paid at 
ordinary rates if his service terminates before the day is 
taken. 

(8) Notwithstanding any other provisions of this Award, 
on Christmas Day, employees who work in what would have 
been normal hours, shall be paid at single time above the 
rate for that day for a maximum of 8 hours. 

Notwithstanding the foregoing. Power Station and Fi- 
nucane Island control room employees will, when a 12 hour 
shift has been arranged by the employer prior to that day, 
be paid for the overtime hours at 2 times single time plus 
half of single time extra. 

In respect of New Year's Eve, afternoon shift employees 
will be paid at half of single time extra for all hours worked 
during ordinary hours, and at 3/4 of single time extra for all 
time worked on night shift on New Year's Day. 

The intent of this provision is to encourage the employees 
concerned to meet their obligations to report for duty on 
Christmas Day, New Year's Eve and New Year's Day. 

(9) Shift penalties shall be paid as per subclause Clause 
13(6)(a) for all hours worked by a shift employee on a Public 
Holiday. 

16.—Special Leave. 
(1) Subject to the provisions of this clause, an employee 

who is absent from work on account of the death of the 
employee's spouse, child, mother, father, mother-in-law, 
father-in-law, sister or brother, shall be entitled to leave 
without loss of pay, during that absence, for a maximum of 
five days. 

(2) (a) Where, on the recommendation of a medical 
practitioner or, as the case may be, the sister-in-charge of 
medical services, an employee's spouse or child leaves the 
site, for the purpose of obtaining specialist medical 
treatment and the employee is, as a consequence, unable to 
attend work, he is entitled, subject to the provisions of this 
clause, to leave without loss of pay for not more than five 
days in any year. 

(b) Where, in the event of the illness of an employee's 
spouse it is necessary for the employee to be absent from 
work for the purpose of caring for the spouse or child, who 
is normally resident on site or in Company accommodation, 
that employee may use for that purpose any unused part of 
the leave prescribed in subparagraph (2)(a), but the leave 
allowable under that paragraph is correspondingly reduced 
by any leave taken pursuant to this subparagraph. 

(3) Before becoming entitled to payment under subclauses 
(1) or (2) the employee shall produce proof satisfactory to 
his employer or, in the event of disagreement, satisfactory 
to the Commission. 

(4) In this clause "spouse" includes de facto wife or 
husband. 

(5) Notwithstanding the foregoing provisions of this 
clause those provisions do not apply when an employee is 
absent from work on Workers Compensation or on paid 
leave under any other clause of this Award. 

(6) Provided there is no other leave accrued, special leave 
without pay requested under sub-clause (1) should not be 
refused, provided that it is not excessive, and that sufficient 
proof of the necessity is produced to the Company by the 
employee. 

(7) An employee who has accrued sick leave to his credit, 
may by agreement between the employee and the company, 
use that sick leave for compassionate purposes. 

17.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 25 

rostered shifts or rostered days leave with payment of wages 
for 190 hours, as hereinafter prescribed shall be allowed 

annually to an employee by the employer, after a period of 
12 months continuous service with the employer. 

(b) When the leisure day roster is agreed between the 
parties, the number of days to be allocated is 12. 

(2) (a) A continuous shift employee, i.e. a shift employee 
who is rostered to work regularly on Sundays and holidays, 
shall be allowed five rostered shifts leave with payment of 
wages of 38 hours, in addition to the leave to which he/she 
is otherwise entitled under this Award. 

(b) An employee who completes a qualifying 12 monthly 
period and who, for part of that period was engaged as a 
continuous shift employee, is for each complete month 
he/she was continuously so engaged, entitled to 3.17 hours 
leave in addition to the annual leave to which he/she is 
otherwise entitled under this Award. 

However, where an employee: 
(i) Is required; and 

(ii) Actually relieves for an aggregate in excess of 
twenty-six (26) weeks per year; and 

(iii) Is ready, willing and available to continue to 
relieve a continuous shift employee, for the 
purposes of the clause, shall be deemed to have 
worked in the capacity of a continuous shift 
employee and qualifies for the extra leave, as 
provided in subclause (2)(a) of this clause. 

(c) However continuous shift workers who work a roster 
which rotates each sixty three (63) days with forty two (42) 
shifts of eight (8) hours eight (8) minutes will be entitled to 
228 paid hours of leave in accordance with their roster, as 
was the case prior to the agreement being reached 
concerning 25 rostered shifts being allowed for other 
workers. 

(3) If a Public Holiday falls within an employee's period 
of Annual Leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
one day being an ordinary working day shall be added to that 
period of leave. 

(4) Time during which an employee is absent from work 
shall count for the purpose of determining his right to 
Annual Leave if, and only if— 

(a) it is an absence during which he is entitled to pay 
under this Award; or unpaid leave for compassion- 
ate reasons; or 

(b) it is an absence authorised by his Union and 
approved by his employer; or 

(c) it is an absence discussed between the Union and 
the employer with a view to settling a dispute prior 
to the absence occurring; or 

(d) it is an absence during which he is entitled to 
payment under the Workers Compensation Act, 
but an absence of a kind referred to this 
sub-paragraph to the extent that it exceeds 
twenty-six weeks in any qualifying twelve 
monthly period does not count for that purpose; 
or 

(e) it is a stand down as a result of industrial action 
within the company by another union or his own 
union at another site; or 

(f) it is an authorised absence, supported by a 
Doctor's or Medical Centre Certificate, as a result 
of illness or accident irrespective of whether the 
employee has any sick leave to his credit. 

(5) By mutual consent of the employer and the employee 
concerned, annual leave may be taken in not more than three 
periods but no such period shall be less than one week. 

(6) An employee whose employment terminates after he 
has a twelve monthly qualifying period and who has not 
been allowed the leave prescribed under this Award in 
respect of that qualifying period shall be given payment in 
lieu of that leave in accordance with the provisions of this 
clause. 
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(7) After one week's continuous service in any qualifying 
twelve monthly period an employee whose employment 
terminates shall be paid for one fifty-secondth of his Annual 
Leave entitlement in respect of each completed week of 
service in that qualifying period. 

(a) Where an employee terminates before completing 
twelve months' continuous service, payment for 
accrued Annual Leave shall be the wages he 
would have received as per Clause (30) for that 
period of accrual. 

(b) Where an employee terminates after having 
completed more than twelve months continuous 
service and has complied with the provisions of 
subclause (8)(a) of this clause, he shall be entitled 
to payment for accrued Annual Leave of the wages 
he would have received as per Clause (30)(Wages) 
for that period of accrual plus the appropriate 
loading pursuant to sub clause (12) of this clause, 
plus Service Pay as per Clause (27) for the 
entitlement for the qualifying year of service of 
that accrual. 

(i) the provisions of subparagraph (b) do not 
apply to pro rated portions of accrued Annual 
Leave. 

(ii) the appropriate loading plus service pay shall 
be only paid on termination in respect of one 
qualifying year's Annual Leave entitlement. 

(iii) Leave taken pursuant to the provisions of 
subclause (10)(a) of this clause obviates the 
provisions of subparagraph (b) in any year of 
service. 

(8) (a) Subject to the provisions of paragraph (b) an 
employee employed north of South Latitude 26° who desires 
to accumulate annual leave for a period of two years may 
do so if he so notifies his employer in writing prior to the 
commencement of the second twelve monthly qualifying 
period. Such notice, once given, may only be revoked with 
the consent of the employer. 

(b) The maximum amount of leave that may be 
accumulated and carried forward under paragraph (a) is: 

(i) Not more than twenty five rostered shifts or 
rostered days with payment of wages for 190 
hours in the case of a continuous shift worker; 

(ii) Not more than twenty rostered shifts or rostered 
days with payment of wages for 152 hours in any 
other case. 

(9) An employee must give his employer not less than 
four weeks notice of the time at which he desires to take his 
leave and he shall be allowed to take his leave at that time 
unless compelling reasons exist for requiring the employee 
to take his leave at some other time, in which case the 
employee shall be advised in writing of the reason for refusal 
of his request within two weeks. 

(10) Annual leave shall be allowed and taken— 
(a) or advanced 

(i) where leave has been allowed to and taken 
by an employee pursuant to paragraph (a) and 
the employee's employment terminates be- 
fore he completes the twelve months' contin- 
uous service in respect of which the leave 
was so allowed the employer may for each 
complete month of the qualifying twelve 
monthly period not served by the employee, 
deduct from any moneys owing to the 
employee upon the termination of his em- 
ployment one-twelfth of the amount of wage 
paid to the employee on account of the 
annual leave. 

(ii) payment made for or in respect of any Public 
Holiday shall not, for the purpose of para- 
graph (b) be deemed to be part of the amount 
of wage paid on account of the Annual 
Leave. 

(b) (i) In the case of leave accumulated pursuant to 
subclause (8), within six months of the end 
of the second qualifying period; and 

(ii) In the event leave is not taken within six 
months of the end of the second qualifying 
twelve monthly period, further leave shall 
not accrue until the existing entitlement is 
taken. 

(c) In any other case, within 12 months of becoming 
due, however leave shall not accrue for periods 
longer than two years continuous service. 

(d) (i) An employee who has relieved in a higher 
classification for a period of six weeks or 
more and where that period ends within one 
week before the employee commences An- 
nual Leave, shall be paid for the period of 
annual leave at the higher rate. 

(ii) Notwithstanding paragraph (a) of this sub- 
clause, an employee who has relieved in a 
higher classification for twenty-six weeks or 
more in the twelve months preceding the 
taking of his annual leave shall, for that 
period of annual leave, be paid at the wage 
rate that would otherwise have been applica- 
ble to the higher of the classifications in 
which he has most relieved during that 
twenty-six weeks or longer. 

(11) Annual Leave shall be allowed and taken and except 
as otherwise provided in this clause payment shall not be 
made or accepted. 

(12) An employee who proceeds on Annual Leave shall 
be paid for the period of that leave 

(a) Their wage rate as prescribed in Clause 30.— 
Wages and the allowances prescribed in sub- 
clauses (2)(d), (e), (f), (g), (h), (i), (j), (k), (1), (m) 
and (n) and 25% of that wage; plus 

(b) the appropriate Service Payment prescribed in 
Clause 27; and 

(c) if he is a continuous shift employee, immediately 
prior to proceeding on leave, the amount which he 
would have earned by his roster for ordinary hours 
had he not been on leave, plus 20% of that amount 
plus service pay, plus additional rostered shifts 
(where appropriate) at the appropriate rate. 

(13) (a) An employee who proceeds on annual leave is 
entitled to holiday leave travel assistance in accordance with 
and subject to the following provisions of this subclause, but 
only if his contract of employment continues or is continued 
after the leave is completed. 

(b) (i) Subject to the provision of (a) of this subclause an 
employee who proceeds on annual leave, for one 
week or more shall be entitled to holiday travel 
assistance equivalent to the cost of an economy 
class return airfare to Perth on up to two occasions 
for each complete year provided such assistance 
may only be claimed in respect of travel to and 
from the employee's place of engagement in that 
year and further provided that the assistance may 
only be claimed in the form of an air ticket or 
reimbursement of actual travel costs up to the 
value of a return economy class air ticket. 

(ii) Where the employee is a married employee whose . 
spouse and dependants reside with him/her in the 
area of his/her employment, the spouse and each 
dependant, in their own independent right, shall be 
entitled to holiday travel assistance in respect of 
any one completed year of the employee, of the 
equivalent cost at the date of travel, of two return 
airfares each. Dependants over 3 years and under 
16 years, unless the dependant over 16 years is a 
bona fide full time student, shall be entitled to 
these provisions. Provided neither the spouse nor 
dependants receive travel assistance from any 
other employer. 

(c) (i) Where an employee takes leave in advance, after 
a minimum of six months service in that leave 
year, the employee may claim up to 50% of the 
entitlement for that year. 



(ii) Where an employee has completed six months 
service in any leave year, his dependants as 
defined in (13)(b)(ii), may claim up to 50% of the 
entitlement for that year. 

(d) An employee is not entitled to the benefits of this 
subclause both as an employee and as the spouse of an 
employee. 

(e) Where an employee who has been granted travel 
assistance under this subclause in respect of a period of 
annual leave fails to resume work with the employer upon 
completion of that leave, the employer may deduct from any 
monies due to the employee the cost of such assistance 
unless he is satisfied that there were good and sufficient 
reasons which prevented the employee from so resuming. 

(0 Holiday leave travel assistance may only be granted 
or claimed in respect of approved recreational leave, and for 
no other purpose. 

(14) (a) Subject to the provisions of this subclause an 
employee who, during a period of annual leave, is confined 
to his home or to hospital for three consecutive days or more 
as a result of personal sickness or injury is entitled to claim 
payment under Clause 19 in lieu of payment for annual leave 
for all or part of the period of confinement. 

(b) A claim under paragraph (a)— 
(i) may not exceed the period of sick leave to which 

the employee was then entitled; 
(ii) shall be made within fourteen days of the 

employee resuming work after his leave; 
(iii) shall be supported by a certificate from a qualified 

medical practitioner as to the sickness or injury 
and the necessity for confinement; and 

(iv) shall, if the foregoing conditions are satisfied, be 
granted. 

(c) Where an employee is paid for a period of confinement 
under this subclause, he is entitled to a period of annual 
leave equivalent to the ordinary hours so paid which shall 
be taken in conjunction with his next annual leave or paid 
for if his service ends before that leave is taken. 

18.—Long Service Leave. 
(1) Right to Leave. 
An employee shall, as herein provided, be entitled to 

leave with pay in respect of long service, which should be 
taken in conjunction with annual leave. 

(2) Long Service. 
The long service which shall entitle an employee to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(3) Such service shall include service as an apprentice or 
junior employee. 

(4) (a) Where a business is transmitted from an employer 
(herein called "the transmittor") to another employer 
(herein called "transmittee") and an employee, who at the 
time of such transmission, is an employee of the transmittor 
in that business becomes an employee of the transmittee, the 
period of continuous service which the employee has had 
with the transmittor (including any such service with any 
prior transmittor), shall be deemed to be service of the 
employee with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(5) Such service shall include— 
(a) Any period of absence from duty on any annual 

leave or long service leave. 
(b) Subject to this paragraph any period of absence 

from duty necessitated by sickness or injury to the 
employee provided that it is 

(i) an absence for which the employee is entitled 
to paid sick leave under the provisions of 
clause 19 of this Award, or 

(ii) an absence which for that employee necessi- 
tated his non attendance at work due to 
sickness or injury in any one year in excess 
of fourteen consecutive days but not more 
than twentysix weeks. In this circumstance 
including a case in which such an employee 
has exhausted his entitlement to paid sick 
leave under clause 19. 

(c) Any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave 

(d) Any period during which the service of the 
employee was or is interrupted by service. 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
Section 31 (2) of the Defence Act 1902-1956, 

(ii) in any of the Armed Forces under the 
National Service Act, 1951 (as amended). 

Provided that the employee, as soon as reason- 
ably practicable on the completion of any such 
service, resumed or resumes employment with the 
employer by whom he was employed immediately 
before the commencement of such service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) The transmission of a business as referred to in 
subclause (4). 

(b) Any interruption of a class referred to in subclause 
(5) irrespective of the duration thereof. 

(c) Any absence from duty authorised by the em- 
ployer. 

(d) Any termination of the employment by the 
employer on any ground other than slackness of 
trade if the employee be re employed by the same 
employer within a period not exceeding two 
months from the date of such termination. 

(e) Any termination of the employment by the 
employer on the grounds of slackness of trade if 
the employee is re-employed by the same em- 
ployer within a period not exceeding six months 
from the date of such termination. 

(f) Any reasonable absence of the employee on 
legitimate union business in respect of which he 
has requested and been refused leave. 

(g) Any absence from duty after the date of this 
Award by reason of any cause not specified in this 
schedule unless the employer during the absence 
or within fourteen days of the termination of the 
absence notifies the employee in writing that such 
absence will be regarded as having broken the 
continuity of service, which notice may be given 
by delivery to the employee personally or by 
posting it by registered mail to his last recorded 
address, in which case it shall be deemed to have 
reached him in due course of post. 

(h) Any absence from duty before the date of this 
Award of any kind referred to in paragraph (i) 
unless the employer gave the notice referred to in 
that paragraph within the time and in the manner 
referred to in that paragraph. 

(i) Any standing down of an employee in accordance 
with the provisions of an Award, Industrial 
Agreement, Order or Determination under either 
Commonwealth or State Law. 

Provided that the period of any absence from duty or the 
period of any interruption referred to in paragraphs (c) to (h) 
inclusive, shall not, except as set out in subclause (5) count 
as service. 
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(7) Period of Leave 
(a) An employee is entitled to leave as follows: 

(i) Thirteen weeks after completion of the first 
ten years of service, and 

(ii) Thirteen weeks after completion of the next 
ten years of service, and 

(iii) Thirteen weeks after the completion of each 
subsequent seven year of service. 

(b) For the period of twelve months following the 
introduction of this award, an employee who takes 
long service leave in respect of the completion of 
more than five years but less than ten years service 
will be allowed to take that leave as calculated at 
1.3 weeks in respect of each completed year of 
service or at the accrual level previously specified, 
whichever is the greater, provided that the 
aggregate period of leave in respect of ten years 
will not, in any event, exceed thirteen weeks. 

For the purpose of long service leave, a "week" shall 
mean seven consecutive days, for which payment will be 
made at the rate of 38 ordinary hours. 

(8) Where an employee completes more than ten or seven 
years continuous service as the case may be before taking 
the leave to which they are entitled under subclause (7) and 
resumes employment with the same employer immediately 
following that leave, they shall have their service to the 
extent that it exceeds ten or seven years as the case may be 
added to their subsequent service for the purpose of 
assessing entitlements to further leave under that subclause. 

(9) An employee who terminates after completing more 
than five years continuous service shall be paid pro rata long 
service leave for each completed year of service still 
remaining to his credit. 

(10) Where an employee is entitled to leave under 
subclause (7) whether by virtue of that subclause or 
subclause (9), and his/her employment is terminated: 

(a) By his/her death; or 
(b) By the employer for reasons other than redun- 

dancy or retirement; 
(c) By the employee; 

he/she shall be deemed to have commenced that leave 
immediately prior to such termination. 

(11) (a) An employee who proceeds on leave shall be paid 
for the period of the leave the wage rate as contained in 
Clause 30.—Wages, and a loading of twenty per cent (20%) 
and the appropriate service pay as per Clause 27. 

(b) An employee whose leave is deemed to have 
commenced, under subclause (10), shall be paid for the 
period of leave the wage rate as contained in Clause 
30.—Wages. 

Taking Leave. 
(12) (a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto accrues due, or 
at such time or times as may be agreed between the 
employer and the employee or in the absence of such 
agreement at such time or times as may be determined by 
the Special Board of Reference, having regard to the needs 
of the employer's establishment and the employee's 
circumstances. Where annual leave is taken in conjunction 
with Long Service Leave, holiday travel assistance may be 
taken in conjunction with such leave. 

(b) Except where the time for taking leave is agreed to 
by the employer and the employee or determined by the 
Special Board of Reference, the employer shall give to an 
employee at least one month's notice of the date from which 
his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period, or, if the employer, and the employee so agree, in 
not more than two periods. 

(d) Any leave shall be inclusive of any public holidays 
specified in this Award occurring during the period when the 
leave is taken but shall not be inclusive of any annual leave. 

(e) Leave may be granted after a minimum period of five 
years continuous service. 

(13) Subject to the provisions of subclause (11) payment 
for Long Service Leave shall be made in one of the 
following ways— 

(a) in full before the employee goes on leave. 
(b) at the same time as his wages would have been 

paid to him if the employee had remained at work, 
in which case payment shall, if the employee in 
writing so requires, be made by cheque posted to 
an address specified by the employee; or 

(c) in any other way agreed between the employer and 
the employee. 

(14) No employee shall, during any period when he is on 
leave engage in any employment for hire, or reward in 
substitution for the employment from which he is on leave, 
and if an employee breaches this provision he shall 
thereupon forfeit his right to leave hereunder in respect of 
the unexpired period of leave upon which he has entered, 
and the employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim any 
payments already made on account of such period of leave. 

(15) In the event of the death of an employee after that 
employee has become entitled to long service leave, but 
before that leave has been taken or fully taken, any monies 
due to the employee pursuant to subclause (11) which, at the 
time of death, had not been paid to him/her shall, at the 
request of the legal representative of that employee, be paid 
to that Legal Representative. 

(16) In a case to which paragraph (b) or (c) of subclause 
(10) applies, any monies due to the employee pursuant to 
subclause (11) which have not been paid to him shall be paid 
to him upon that termination. 

Granting Leave in Advance. 
(17) The employer may, by agreement with an employee, 

allow leave to such employee before the right thereto has 
accrued due, but where leave is taken in such case the 
employee shall not become entitled to any further leave 
hereunder in respect of any period until after the expiration 
of the period in respect of which such leave had been taken 
before it accrued due. 

(18) Where leave has been granted to an employee 
pursuant to the preceding subclause before the right thereto 
has accrued due, and the employment subsequently is 
terminated, the employer may deduct from whatever 
remuneration is payable upon the termination of the 
employment such amount as represents payment for any 
period for which the employee has been granted long service 
leave to which he was not at the date of termination of his 
employment or prior thereto entitled. 

Records to be Kept. 
(19) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the employee for a period of three 
years' thereafter, keep a record from which can be readily 
ascertained the name of each employee and his occupation, 
the date of commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

Special Board of Reference. 
(20) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

19.—Sick Leave and Accident Sickness 
Benefit Plan. 

(1) Subject to the provisions of this clause, an employee 
is entitled to payment for non-attendance on the grounds of 
personal ill health or injury, for not more than 57 ordinary 
hours during each year of continuous service. 

(2) Any unused sick leave in any year shall be allowed 
in any subsequent year without diminution of the sick leave 
prescribed in respect of that year. 



(3) Where an employee, upon the completion of his 
apprenticeship, continues in employment with the employer 
to whom he was apprenticed, any sick leave standing to his 
credit immediately prior to the completion of the apprentice- 
ship shall be deemed to be sick leave accumulated pursuant 
to subclause (2) of this clause. 

(4) An employee is not entitled to receive any wages from 
his employer for any time lost through the result of an 
accident wherever sustained, arising out of his own wilful 
default. 

(5) An employee is not be entitled to the benefits of this 
clause unless he produces proof of sickness or injury 
satisfactory to the employer or, in the event of a disagree- 
ment, satisfactory to the Commission. 

The company shall not require a medical certificate in 
respect of absence under this clause unless the absence is 
for three consecutive days or more. 

(6) Where an employee fails, without reasonable excuse, 
to comply with the requirements of subclause (8) of clause 
7, the employer may withhold payment under this clause. 
Any dispute arising under this subclause may be referred 

to the Commission for determination. 
(7) This clause does not apply in respect of any time for 

which the employee is entitled to compensation under the 
Workers' Compensation Act. 

(8) An employee shall be paid for sick leave at single time 
rates for sickness during his/her ordinary hours, even if it 
occurs on a weekend or extra rostered shift or on an overtime 
shift where the employee has given an obligation to attend, 
but is unable to do so due to illness or injury. Satisfactory 
proof will be required. The Company reserves the right to 
review this clause if the incidence of illness or injury on 
overtime shifts increases noticeably. 

(9) Employees Accident and Health Insurance Plan— 
The Company will obtain protection for its employees 

through an insurance broker or insurance company and 
subject to the employee's claim being bonafide then certain 
benefits will be payable. 

Note: Complete details will be made available however 
the following may be taken as a guide— 

(a) Insured Event Benefit Payable 
(i) Accidental death $30,(MX) 

(ii) Total and Permanent 
Disablement (other than 
disablement resulting 
from loss of sight and/or 
physical severance of 
hands or feet) from en- 
gaging in or attending to 
any profession, business 
or occupation whatso- 
ever $30,OCX) 

(iii) Loss of 2 limbs or 2 eyes 
or an eye and a limb 

(iv) Loss of 1 eye or limb 
(v) Loss of thumb and index 

finger 
(vi) Temporary total disable- 

ment as the result of 
accident 

(vii) In the event of temporary 
partial disablement of a 
worker as the result of an 
accident necessitating re- 
classification to a lower 
classification $ 50 per week 

(viii) Temporary total disable- 
ment arising from illness see note below 

Note: The benefit available under (vi) and (viii) above 
shall be: 

The wage rate as per subclause (2)(a) of Clause 
30.—Wages and the appropriate rate for juniors, 
apprentices and part-time employees. 

(b) Weekly benefits for each employee for any one 
accident are payable for 104 weeks. 

(c) Weekly benefits in respect of each employee 
arising from illness are payable for 52 weeks for 
any one illness. 

(d) (i) No claim may be made under this policy 
where the absence is less than five consecu- 
tive working days or fails to satisfy the 
definition of a week. 

(ii) In the event of the accident or illness being 
not less than seven days the employee will 
firstly claim any unused sick pay. He will 
then be entitled to receive benefits under the 
scheme from the date of the expiration of his 
sick leave entitlement. 

(e) The insurance applies 24 hours per day 7 days per 
week whilst the employee is on the payroll of the 
company, unless otherwise specified. 

(0 The amount of any benefit payable is reduced by 
the amount of any workers' compensation or sick 
leave payment received by the employee. 

(10) Claims under Accident and Sickness Benefit Plan: 
(a) Claims must be made on the appropriate form 

within twenty-one days of the commencement of 
the period of absence. 

(b) During extended periods of absence Doctors 
Certificates must be forwarded to the Company in 
time for each disablement payment. 

(c) Claims covering periods when employees are not 
in Australia. The Company may require evidence 
of the occurrence of the "insured event" in the 
following form: 

(i) Where the "insured event" occurs in a place 
or city in which the Australian Government 
has an Embassy, Consular or Immigration 
Office to which is attached a medical officer 
then the Company may require the employee 
to submit himself for examination by that 
medical officer at the employee's cost. 

(ii) Where the "insured event" occurs in a place 
or city where there is no such office, the 
Company may require a medical certificate 
which states: 
(aa) the nature of the illness or injury; 
(bb) the treatement being prescribed and 

taken; 
(cc) the extent and the nature of the incapac- 

ity; 
(dd) a statement that the injury or illness, had 

it occurred whilst the employee was on 
site, would have prevented the em- 
ployee from working for the whole 
period claimed. 

(iii) A statement from a registered hospital that an 
employee had been confined there, will be 
sufficient proof of the duration of the illness. 
The statement must also contain the details 

required under (ii) (aa), (bb) and (cc). 
(11) The insurance policy has the following exclusions, 

for which claims may not be made: 
(a) intentional self injury; 
(b) venereal disease; 
(c) pregnancy or childbirth; 
(d) air travel other than travelling as a passenger on 

a licensed aircraft; 
(e) war or any warlike act; 
(f) under the influence of alcohol or drugs. 

(12) The insurance policy provides cover for accident and 
sickness which occurs or develops while the employee is in 
the employment of the company. It is not intended that the 
policy provides for the following: 

(a) an operation to rectify an old, existing injury 
which the employee has been carrying prior to his 

$15,000 
$ 7,500 
$ 1.500 

see note below 
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joining the Company. However, if the employee 
aggravates the old injury in another accident, he 
is insured under the policy; 

(b) time off for operation on an internal ulcer, piles, 
ingrown toenail, or hysterectomy, unless the 
employee has been with the Company for at least 
six months, or can present a Doctor's Certificate 
stating that postponement of medical treatment 
would be detrimental to the patient's health; 

(c) operation to carry out a vasectomy, salpinjectomy, 
facelift, sex change and the like, unless the 
operation is necessary because of an accident or 
illness. 

(13) The cover of this Insurance policy excludes claims 
for death by accident or other insured capital benefit if the 
employee of the insured is a member of the GML Wage 
Employees' Provident Fund, and has a claim admissible 
under the Provident Fund Scheme. 

20.—Time and Wages Record. 
(1) The employer shall make and keep a record or records 

showing— 
(a) the name and address and classification of each 

employee; 
(b) the starting and finishing times on each day; 
(c) the hours worked; 
(d) the wages and overtime (if any) paid; 
(e) the amount of fares and travelling time and other 

allowances paid; and 
(f) deductions; 
(g) leave paid and accrued; and 
(h) the age of junior employees. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office or other 
convenient place and he shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 
convenient place for the purpose of this subclause and if for 
any reason the record is not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours either at the employer's 
office or at the works. 

(3) Any system of automatic recording by machines shall 
be deemed to be a record for the purpose of this clause. 

21.—Travelling on Engagement and Termination. 
(1) The provisions of the clause apply only in respect of 

employment North of South Latitude 26°. 
(2) Subject to the provisions of the clause the fare of an 

employee from the place of engagement to any place of 
employment shall be paid by the employer and the employee 
shall be paid at ordinary rates for not more than eight hours 
in any day for time spent in travelling to the place of 
employment, including time spent in travelling to the place 
of employment including time occupied in waiting for 
transport connections, but if the employee uses a mode of 
travel not approved by the employer, travelling time in 
excess of eight hours shall not be allowed unless the 
Commission otherwise determines. 

(3) The amount of fare paid by an employer pursuant to 
subclause (2) shall be deducted and reimbursed as follows: 

(a) In the case of an employee being provided an 
airfare from Perth to site, the amount of the airfare 
shall be deducted from the first three pays, and 
reimbursed after completion of six months' 
satisfactory service. 

(b) An employee travelling from Perth to site by 
means other than air travel shall submit an 
expenses claim form for expenses incurred but 
that amount shall not exceed the cost of a tourist 
class airfare from Perth to site. Upon the comple- 
tion of six months' satisfactory service the 
employer will reimburse the employee for the 
expenses incurred at the time of travel. 

(c) In the case of an employee being provided an 
airfare other than from within Western Australia, 
the amount of the airfare from point of engage- 
ment to Perth shall be deducted from the first eight 
pays, and refunded after completion of nine 
months' satisfactory service. The airfare Perth to 
site shall be deducted and refunded pursuant to the 
provision of sub-paragraph (a) of this subclause. 

(4) In an employee completes six months' continuous 
service with the employer or is terminated before that time 
for reasons other than misconduct, any amount deducted by 
the employer from the employee's wages pursuant to 
subclause (3) or claimed by the employee under subclause 
(3)(b) to the extent that it does not exceed the cost of the 
airfare from Perth to the site, shall be refunded to the 
employee. 

(5) If an employee completes nine months' continuous 
service with his employer or is terminated for reasons other 
than misconduct after completing six months' but less than 
nine months' continuous service, the balance of any amount 
deducted pursuant to subclause (3) shall be refunded to the 
employee. 

(6) If an employee completes twelve months' continuous 
service with his employer and resigns or is terminated for 
any reasons, he shall be given his tourist class air ticket from 
site to Perth. 

An employee travelling to Perth by means other than air 
travel, may claim cash in lieu of tourist class air tickets. 

(7) (a) If an employee completes two years' continuous 
service with his employer and resigns or is dismissed, he 
shall be given his air ticket from site to his original point 
of engagement within Australia. 

(b) An employee travelling to his point of engagement by 
means other than air travel, may claim cash in lieu of tourist 
class air tickets. 

(8) The provisions of this clause do not apply to 
employees who have been declared redundant. 

22.—Distant Work. 
(1) Where an employee is required to proceed to another 

place of employment from which he cannot return to his 
home site each night, he shall be provided with free board 
and lodging, and shall be transported to his home site each 
week where possible. 

(2) All time spent in travelling by direction of the 
employer shall be paid for at the appropriate rate. 

(3) Wherever possible, and excluding emergency situa- 
tions, forty-eight hours notice shall be given to an employee 
before the commencement of the distant work. 

(4) An employee who is required to stay away from 
his/her home for one (1) night but not more than five (5) 
consecutive nights, shall be entitled to receive $6.60 for each 
night away from his/her home site, providing that this clause 
does not apply to employees who are required to remain 
away from home in accordance with their normal roster. 

23.—Industrial Relations Procedures. 
The parties to the Award have honestly negotiated its 

provisions and agree that: 
(1) They will carry out the terms and conditions of 

this Award. 
(2) All endeavours will be made by the parties to 

resolve any differences by discussion, however, if 
this does not resolve the problem, it is the 
responsibility of either party to the difference to 
refer the matter to the Commission. 

24.—Union Officials. 
(1) A duly accredited full-time official of the Union party 

to this Award may enter the employer's property and 
premises at any time but shall not, without the permission 
of the Industrial Relations Officer or, where the officer is 
unavailable, another appropriate representative of the 
employer, interview employees during their working hours. 



(2) The employer undertakes to facilitate and arrange for 
accommodation at his premises for visiting full time union 
officials of those unions if prior notice of intention to visit 
is given to the employer. 

25.—Transportation To and From Work. 
(1) It is the responsibility of all employees to ensure that 

they are at their normal place of work ready to commence 
work prior to the designated commencing time for any shift. 

(2) (a) The Company will continue to provide the present 
means of transportation to and from work. Whilst employees 
continue to reasonably utilise this transportation, they will 
be permitted to do so at no cost to themselves. 

(b) No claim in respect of travelling costs will be accepted 
by the Company in respect of those employees who elect to 
travel to and from work in other than company provided 
transport. 

(c) The Company provided transportation will operate on 
designated routes and at designated times as promulgated by 
the Company after consultation with the representatives of 
the Unions concerned. 

(3) (a) Incoming Transport: 
When company provided transportation runs late in 

delivering employees to their place of normal work and 
that delay is attributable to the Company's obligation, 
the employees will not lose any ordinary time payment 
in respect of that lost time if a reasonable effort has 
been made by the employee to obtain alternative 
transportation. 

(b) Outgoing Transport: 
In the event of a delay in excess of 15 minutes 

beyond the scheduled departure time, the time delayed 
in excess of that 15 minutes will be paid for by the 
company at ordinary time rates. In such circumstances, 
the time to be paid for will be to the next nearest quarter 
of an hour in favour of the employee. 

26.—District Allowance. 
(1) Subject to the provisions of subclause (3) of this 

clause, in addition to the wages prescribed in Clause 
30.—Wages of this award, an allowance shall be paid at the 
rate set out below, to each employee employed in the 
following area: 

(a) Within that area of the State situated between 
Latitude 24 degrees and a line running east from 
Camot Bay to the Northern Territory border— 
$8.90. 

(2) The above allowance covers a week, whether Five, six 
or seven days. For periods of less than five days, one seventh 
of the above shall be payable for each day or part thereof; 
provided however that an employee who has worked at least 
one half of a week shall be given the benefit of Sunday in 
the calculation of District Allowance. 

(3) An employee living in a mess or camp provided by 
the employer free of charge to the employee shall be paid 
half the rates prescribed in subclause (1) of this clause. 

(4) During any week in which a rostered leisure day off 
occurs, there will not be any reduction of entitlement to 
district allowance because work was not carried out on that 
day. 

27.—Service Payments. 
(1) Subject to the provisions of this clause, each adult 

employee shall, in addition to payments otherwise due to 
him/her under this award, be paid service pay as follows: 

3—■ 6 months continuous service $26.70 per week 
6—12 months continuous service $33.20 per week 

12—18 months continuous service $46.30 per week 
18—24 months continuous service $53.00 per week 
2— 3 years continuous service $63.10 per week 
3— 4 years continuous service $68.70 per week 
4— 5 years continuous service $75.30 per week 
5— 6 years continuous service $81.90 per week 
6— 7 years continuous service $86.10 per week 
7 plus years continuous service $92.90 per week 

(2) "Continuous Service" has the same meaning in this 
clause as it has in Clause 18.—Long Service Leave. 

(3) The payments prescribed in this clause are payable for 
the ordinary hours prescribed in Clause 11.—Hours—of this 
Award and are not included in the ordinary wage for the 
calculation of overtime or penalty rates but, subject to the 
provisions of this Award, form part of the ordinary wage 
payable during annual leave, public holidays, paid sick 
leave, paid special leave and Long Service Leave. 

(4) This clause does not apply to junior employees. 

(5) Notwithstanding the provisions of subclause (4), for 
the purposes of this Clause apprentices shall be deemed to 
have commenced their employment at the commencement 
of their final year. Apprentices who continue their employ- 
ment with the Company after completing their apprentice- 
ship will receive subsequent service pay increases. 

28.—Special Rates and Provisions. 

(1) (a) Subject to the provisions of this subclause, 
employees allocated to groups pursuant to paragraph (c) 
hereof shall be paid a disabilities allowance as hereinafter 
prescribed. 

(b) The allowance referred to in paragraph (a) hereof is 
in compensation for all disabilities not otherwise specifi- 
cally provided for in this clause. 

(c) The said allowance shall be paid for each hour worked: 
Group 1 69 cents/hour 
Group 2 57 cents/hour 
Group 3 42 cents/hour 
Group 4 37 cents/hour 
Group 5 27 cents/hour 

The allocation of employees to the groups referred to in 
paragraph (c) hereof shall be as follows: 

A.M.W.S.U./A.S.E. 
Group 1: Pit and Crusher Tradesperson (Gwy and 

SG) 
Pit and Crusher Trades Assistants (Gwy 
and SG) 
Servicepersons in Pit (Gwy and SG) 
Powerhouse Tradespersons (Gwy) 
Powerhouse Trades Assistants (Gwy) 
Lube Bay Attendants (Gwy and SG) 
Panel Beaters (Gwy) 
C.W.S. Tradespersons working outside on 
shovels (Gwy) 
Tradespersons (FI) 
Trades Assistants (FI) 
Tradespersons—Mine Workshop (SG) 
Trades Assistants—Mine Workshop (SG) 
Riggers 
Powerhouse Servicepersons 
Track Maintenance Fitter and Boilermaker 

Group 2: Boilermakers—C.W.S. (Gwy) 
Group 3: C.W.S. Tradespersons (Gwy) 

General Services Fitter (Gwy) 
Engine Room Fitters and Trades Assistants 
(Gwy) 
General Services Fitter (SG) 

Group 4: Tool and Material Storepersons (Gwy and 
SG) 

Group 5: Nil 

E.T.U. 
Group 1: Pit and Crusher Tradespersons (Gwy and 

SG) 
Pit and Crusher Electrical Assistants (Gwy 
and SG) 
C.W.S. Tradespersons—working outside 
on shovels (Gwy) 
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Group 2: 

Group 3: 

Group 4: 

Group 5: 

B.T.A. 

Group 1: 

Group 2: 
Group 3: 

Group 4: 

Group 5: 

T.W.U. 
Group 1: 

Group 2: 

Group 3: 

Group 4: 
Group 5: 

A.W.U. 
Group 1: 

Group 2: 

Group 3: 

Tradespersons and Electrical Assistants 
(FI) 
Mine Workshop Tradespersons and Electri- 
cal Assistants (SG) 
Mine Refrigeration Fitters/Mechanics 
(Gwy and SG) 
Radio Communications Electronic Techs. 
(FI) 
Battery Servicepersons 

Radio Communications Electronic Techs. 
(Gwy and SG) 
Linespersons (Gwy and SG) 
Radio Technicians (Gwy and SG) 
Telecommunications Technicians 

E.W.S. Electrical Tradespersons and Elec- 
trical Assistants (Gwy) 
Workshop Refrigeration Fitters/Mechanics 
(Gwy) 
Telephone Technicians (Gwy and SG) 

Township Tradespersons and Electrical 
Assistants (SG) 
Township Refrigeration Fitters/Mechanics 
(Gwy and SG) 

Nil 

Plumbers (Gwy, SG and FI) 
Carpenters (Gwy and FI) 
Painters (Gwy) 

Nil 
Painters (SG) 
Carpenters (SG) 

Nil 

Nil 

Mack Prime Mover being used as a pusher 
Non Air Conditioned Vehicles (Q Macks, 
Haulpaks. Water Carts, Manhauls) 
All Air Conditioned Vehicles 

Single Low Loader 

Bus Driver (Non Air Conditioned Buses) 

Bus Driver (Air Conditioned Buses) 

Crusher Labourers, Powder Monkeys, Blast 
Crewpersons, Sniper/Airtrac Drillers, Drill 
Oilers, Mack Prime Mover being used as a 
pusher. Quarry Labourers, Non Air Condi- 
tioned Vehicles in the Mine, Sampler, 
Sample Plant Operators, Non Air Condi- 
tioned Mobile Equipment, Chainpersons, 
Railway Track Maintenance, Lube Bay 
Attendants, Leading Hand in Crusher Area, 
Dogperson/Crane Chaser, Ore Handlers 
(FI), Grader (SG)—non air conditioned, 
Sample Preparer, Senior Driller. 
Grade 1 Drillperson, Forklift Driver (Mine 
Workshop), Crusher Operator, Train 
Loader, Air Conditioned Vehicles, Air 
Conditioned Mobile Equipment, Ware- 
house Storeperson (FI), Shiploader Opera- 
tor, Warehouse Storeperson (SG and Gwy 
Yard). 
Single Low Loader, Grader/Backhoe Oper- 
ators General Services, General Services 
Labourers, Laboratory Assistants, Labora- 
tory Technicians, Gardeners, Warehouse 
Storeperson (SG), Warehouse Forklift 
Drivers (SG) 

Group 4: Warehouse Storepersons (Gwy), Ware- 
house Forklift Drivers (Gwy), Control 
Room Operators, Township Labourers, 
Township Truck Drivers, Bus Drivers 

No Payment: Swimming Pool Attendant 
Note: While air conditioning in drills is not working 

due to faulty/missing side panels and dust seals, 
operators may be paid Group 1 for the time so 
engaged. 

Warehouse Storepersons when on Day Shift 
may claim Group 1 disabilities (FI only) 

F.E.D.F.U. 
Group 1: Shovel Greasers 

Powerhouse Greasers 
Trainee Powerhouse Operators 
Powerhouse Floor Operators 
Powerhouse Floor Operators (Gwy) 
Crane Drivers (non air conditioned) 
Dogperson/Crane Chasers 

Group 2: Shovel Drivers 
Powerhouse Engine Control Room Drivers 
(Gwy) 
Crane Drivers (air conditioned) 

(d) (i) Where an employee is temporarily engaged in 
work which would if he/she were regularly so 
engaged entitle him/her to be allocated to a higher 
Group than the one to which he/she has been 
allocated, he/she shall, if engaged on such work 
on any day be paid the higher rate for each hour 
so worked but this paragraph does not apply if the 
work in question has been taken into account in 
allocating the employee to his/her ordinary group. 

(ii) The higher duties provisions in subclause (i) 
above do not apply to the current schedules 
because the requirement to work on work with a 
higher disability allocation has been taken into 
account when allocating the employee to his/her 
ordinary group. 

Where an employee is temporarily transferred 
to an area carrying a higher disability for periods 
of 5 days or more he/she shall be reclassified to 
the higher group for the period of such temporary 
transfer. 

(e) Special Maintenance Rate 
(i) Subject to the provision of sub-paragraph (ii) of 

this paragraph, where the conditions under which 
work is to be performed are exceptional, an 
employee shall be paid 30 cents per hour, in 
addition to the appropriate disability group allow- 
ance or any other allowance to which he/she may 
be entitled. 

(ii) This additional rate shall be paid to Tradesper- 
sons, their Assistants, Dogperson/Crane-Chasers 
at all sites and Servicepersons employed at 
Finucane Island only, for work performed on the 
following tasks. 

(iii) In the event that a task, which is not included but 
is excessively dirty or difficult, is encountered in 
the future the matter of eligibility for Special 
Maintenance Rate will be discussed between the 
Convenor concerned and the Area Manager or 
his/her nominee to decide whether a Special 
Maintenance Rate would be in order. In the event 
agreement cannot be reached, the job will go 
ahead and the question of eligibility for a Special 
Maintenance Rate for that task will be submitted 
to the W.A. Industrial Relations Commission for 
their assistance to decide the matter. 
SHAY GAP—GOLDSWORTHY 
(aa) Changing syntron feeder plates in reclaim 

tunnels 
(bb) Inside trainloader bin 
(cc) Inside crusher surge bin 
(dd) In crusher bowl 
(ee) Central gudgeon area on shovels 
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(ff) Under dust curtains of drills when mast in 
vertical position 

(gg) All chutes 
(hh) Inside swing and propel boxes on shovels 
(ii) Centre pin area of articulated front end 

loaders and dozers whilst the machinery 
remains articulated 

(jj) Apron feeders 
(kk) B.T.A.—when working under houses and 

complexes 
(11) External work on crusher, conveyors, screens 

and associated plant whilst screening is in 
progress 

(mm) Inside screens 
(nn) Locomotive load tank testing 
(oo) Haulpak load tank testing 
FINUCANE ISLAND 
(aa) Screens 
(bb) Apron feeder 
(cc) Enclosed chutes 
(dd) Centre body area of ore handling machines 

and earth moving machines 
(ee) Dust collectors 
(ff) Number 32 tunnel 

(gg) Number 24 tunnel 
(hh) B.T.A.—when working under houses and 

complexes 
(ii) Number 30 tunnel 
(jj) Cleaning outdoor resistor panels at sub 

station 5 
(kk) Cable trays where access is restricted 

(11) Conveyor skirt changes 
(mm) Replacement of conveyor return rollers 

GOl.DS WORTHY 
(aa) C.W.S. when working on drills, haul units 

and major earthmoving equipment, other 
than shovels, outside C.W.S. 

(bb) Loco Workshop, when on train inspection 
(provided loaded trains are inspected) 

(2) Painting 
(a) No surface painted with lead paint shall be rubbed 

down or scraped by a dry process. 
(b) No paint brush shall exceed five inches in width 

and no kalsomine brush shall exceed seven inches 
in width. 

(c) No employee shall be permitted to have a meal in 
any paint shop or place where paint is stored or 
used. 

(d) Lead paint shall not be applied by spray to the 
interior of any building. 

(e) All employees (including apprentices) applying 
paint by spraying shall be provided with full 
overalls and head coverings and respirators. 

(f) Water and soap shall be provided by the employer 
in each shop or on each job for the use of painters. 

(3) The employer shall provide adequate facilities for the 
employees to grind tools and employees shall be allowed 
time to use those facilities whenever reasonably necessary. 

(4) The work of an electrical fitter shall not be tested by 
an employee of a lower grade. 

(5) An employee who is required to work from a ladder 
shall be provided with an assistant on the ground when it 
is reasonably necessary for the employee's safety. 

(6) An employee engaged on work involving the opening 
up of house drains or waste pipes or on work involving the 
cleaning of septic tanks or dry wells shah, in addition to any 
allowance to which he/she is otherwise entitled under this 
clause, be paid $3.10 on any day on which he/she is so 
employed, but this subclause does not apply to the opening 
up of storm-water drains or other drains of a similar kind. 

(7) (a) An employee who is required to use toxic or other 
substances or materials which, if used incorrectly, are likely 
to constitute a health hazard, shall be informed by his/her 
employer of the hazards involved and instructed in the 

procedures which must be observed in the use of such 
substances or materials. 

(b) An employee using such substances or materials shall 
be provided with and use any protective equipment 
prescribed or recommended by the appropriate Government 
Authority and shall observe the required procedures. Where 
no prescription or recommendation has been made by the 
appropriate Government Authority, the protective equip- 
ment to be supplied and used and the procedures to be 
followed shall be determined by agreement between the 
employer and the appropriate union, or failing agreement, 
by the Commission. 

(8) Protective Equipment: 
(a) The employer shall have available a sufficient 

supply of protective equipment (as for example 
helmets, hand screens, goggles (including anti- 
flash goggles) glasses, gloves, mitts, aprons, 
sleeves, leggings, gumboots, ear protectors, water- 
proof clothing or other efficient substitutes 
thereof) for use by his/her employees when 
engaged on work for which some protective 
equipment is reasonably necessary. It shall be a 
defence by an employer charged with a breach of 
this subclause if he/she proves that he/she was 
unable to obtain either the item of equipment, the 
subject of the charge, or a suitable substitute. 

(b) Every employee shall sign an acknowledgement 
on receipt of any article of protective equipment 
and shall return same to the employer when he/she 
has finished using it or on leaving his/her 
employment. 

(c) No employee shall lend another employee any 
such article of protective equipment issued to such 
first mentioned employee and if the same are lent, 
both the lender and the borrower shall be held 
responsible. 

(d) Before helmets, goggles, glasses or gloves or any 
such substitute which have been used by an 
employee are re-issued by the employer to another 
employee, they shall be effectively sterilised. 

(e) During the time any article of protective equip- 
ment or hand tool is on issue to the employee, 
he/she shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to ordinary 
use excepted, but he/she shall not be responsible 
for any loss attributable to the employer's failure 
to provide adequate lock-up facilities. 

(9) Safety Footwear and Working Attire: 
(a) Each employee shall be issued free of charge with 

two pairs of safety footwear during each year of 
service. 

(b) An employee who requires more than two pairs of 
safety footwear in any year may purchase such 
additional footwear at cost price to the employer. 

(c) Safety footwear shall be worn in work areas at all 
times. 

(d) Each employee shall be issued free of charge three 
sets of working attire during each year of service. 

(e) In addition, each employee may apply for a work 
jacket, however this provision will not come into 
effect until 1st April 1986. 

(f) Each such issue shall be made by the supply of an 
approved clothing voucher. 

(g) Any employee who leaves the service of the 
employer within three months of the last issue of 
working attire shall reimburse to the employer 
60% of the cost of that last issue. The employer 
may deduct this cost from any monies due on the 
date of termination. 

(h) It is the responsibility of the employees to 
maintain and launder employer supplied work 
clothing. 

(i) The practice of replacing severely damaged or 
stained working clothes will be closely monitored 
and will, in the main, cease from December 1st 
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1985, except where exceptional circumstances 
occur. Should maintenance employees be required 
to work in an area, where past experience shows 
that clothes are unreasonably damaged or stained, 
they may request a set of disposable overalls 
(lyVak) to assist in maintaining their working 
attire in a reasonable condition. 

(10) An electrical fitter or installer who is required to 
carry out work as a linesperson on poles and above the 
ground shall be paid an allowance of $3.40 per day on which 
he/she is so employed. 

(11) Height Money 
An employee shall be paid an allowance of $1.57 per day 

on which he/she works at the height of 15.5 metres or more 
above the nearest horizontal plane, but this provision does 
not apply to linesperson nor to riggers and splicers. 

(12) Centre Gudgeon/Torsion Box Work on Shovels 
Employees shall in addition to Group 1 disability 

allowance be paid an extra half of ordinary time in addition 
to the appropriate rate when carrying out the functions listed 
in (a), (b), (c) in situ within the pit service area. 

(a) When engaged on the preheating and welding of 
centre gudgeon pin castings. 

(b) When internal welding in torsion box area of 
shovel dipper handles where preheating is in- 
volved and the employee is fully suited in 
protective clothing. 

(c) When air arc gouging on the underside of shovel 
lower car bodies and revolving frames and the 
employee is fully suited in protective clothing. 

(13) Hiab Hoist 
An employee, other than a crane operator, required by the 

Company to operate a Hiab Hoist, subject to his/her being 
the holder of the appropriate certificate, shall, in addition to 
any other entitlement, be paid an allowance of $3.40 per 
week. This allowance shall continue to be paid thereafter as 
a flat weekly entitlement to the employee unless and until 
the employee is advised by the Company that he/she will no 
longer be required to operate a Hiab Hoist. 

(14) An employee required to:— 
(a) use a jack hammer— 

(i) inside the crusher at Finucane Island; 
(ii) Unloading ore cars at the train unloader; 

(iii) in the apron feeder and centre chute; or 
(b) the ground operator using the vacuum hose of the 

ultra vac machine, shall be paid a special 
allowance in addition to any other entitlement, of 
30 cents per hour for all time spent on such work. 

(15) Pit De-watering Allowance 
(a) A special allowance is payable for employees 

engaged in the duties of coupling, uncoupling and 
carrying out minor repairs to the pipe and 
associated equipment in wet and dry conditions, 
during pit de-watering operations 52 cents per 
hour shall be paid to an employee for all hours of 
a shift in which he/she was actually engaged in pit 
de-watering operations. 

(b) Where an employee is required to work inside 
mine de-watering staging tanks and he/she has not 
been engaged on the day or shift in other mine 
de-watering duties listed in paragraph (a) of this 
subclause, he/she shall be paid 52 cents per hour 
for all hours of a day or shift in which he/she was 
actually engaged in cleaning staging tanks. 

(16) Stockpile Dozing 
Dozer operators, whilst working on top of stockpiles, 

shall be paid 30 cents per hour for each hour worked, in 
addition to the rate prescribed in paragraph (c) of subclause 
(1) of this clause. 

(17) Trades Assistants or labourers engaged on sand- 
blasting or sand-blasting inside the Modemair water cooler 
at Goldsworthy powerhouse and inside the crusher mantle 
shall be paid an additional 39 cents per hour for each hour 

so engaged, however an employee who qualifies for 
payment under subclause (23) hereof whilst engaged in 
these functions shall not be entitled to the provisions of this 
subclause. 

(18) Ore Handlers at Finucane Island, working in screens, 
apron feeders, enclosed chutes and centre chutes of ore 
handling machines will be paid an additional 30 cents per 
hour for each hour actually worked in those areas. 

(19) Employees engaged on specialised chemical clean- 
ing of the Trane Centravac chillers at Shay Gap shall be paid 
an additional 39 cents per hour for each hour so engaged, 
however an employee who qualifies for payment under 
subclause (23) hereof whilst engaged in this function shall 
not be entitled to the provisions of this subclause. 

(20) Track maintenance employees who are required to 
use a heavy pneumatic spike driver or pneumatic sleeper 
boring machine shall be paid 30 cents per hour whilst so 
engaged. This allowance shall be in addition to the group 
disabilities payable. 

(21) A shovel operator who is required to operate a shovel 
in water, where he/she is unable to see the floor of the mine, 
shall be paid 23 cents per hour for each hour so engaged. 

(22) Shay Gap crusher employees, while screening is 
being carried out, shall be paid 30 cents per hour for all hours 
worked. 

(23) Employees required to wear fully enclosed protective 
equipment which has an external air support system, as part 
of the protective equipment, then worn by the employee, 
will be paid an allowance of 69 cents per hour while 
employed on work which requires them to wear such 
protective equipment. 

(24) Electrical Tradespersons and their Assistants en- 
gaged on the repair or maintenance of low voltage sliprings 
located in the carriage body of electric shovels, where the 
work is done in situ, shall be paid an extra half of ordinary 
time in addition to the appropriate rate. 

(25) Work bags will be available upon request to all 
employees and replacements will be on the basis of 
returning the old badly worn issue. This is supplied on a 
personal issue basis. 

(26) Lambswool seat covers will be provided to employ- 
ees in the following classifications on a personal issue basis, 
with cleaning at the employees cost and replacement of 
badly worn covers to be on return of the old cover. 

Note: Covers will not be supplied to operators/drivers 
already permanently provided with cloth seats. 

Classifications to be Supplied: 
Haulpak Drivers Shovel Operators 
Bus Drivers Locomotive Crews 
Manhaul Drivers 60R Drillers 
Water Truck Drivers Fuel and Grease Truck Driv- 

ers 
Plant Operators Low Loader Driver 

(27) When the circumstances of work to be done by an 
employee occasion the employee to work in an open air 
environment without protection from the sun, the employee 
may request and the employer will reasonably act to supply 
such an employee with an appropriate sunscreen lotion. 

29.—Payment of Wages. 
(1) Wages shall be paid fortnightly and shall, if the 

employee so requests be paid into a bank account nominated 
by him but may otherwise, at the employer's option, be paid 
in cash or by cheque or, if the employee agrees, into a 
nominated bank account. 

(2) At or before the time that an employee receives his 
wages, he shall be issued with a slip showing the gross 
amount of wages and allowances due to him, all deductions 
therefrom, the total number of hours worked by him, 
including the number of overtime hours and the rate at which 
such overtime has been paid. 

(3) Any error in the compilation of an employee's pay 
shall, at his request, be adjusted within forty-eight hours of 
the time at which he makes that request. 
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(4) All monies due to an employee on the termination of 
his employment shall be paid to him within one hour of his 
presenting his final clearance to the pay office unless he 
presents that clearance less than one hour before the normal 
time of closing of that office, in which case such monies 
shall be paid to him within one hour of the opening of that 
office on the following day. 

(5) The will facilitate, where at all possible, and upon 
request, that an employee proceeding on annual leave, or 
terminating, be provided with payment as requested. 

(6) If an employee advises on his termination form that 
he requires a cash cheque, up to the value of $200, as part 
payment of his termination pay the company will have the 
cash cheque available when the employee receives his 
termination pay provided that the cash cheque will only be 
made available during banking hours. 

(7) Subject to the employee requesting, at least 48 hours 
prior to termination, a record of all monies due to him on 
termination will be provided 24 hours prior to termination. 

(8) When Christmas Day falls during the week in which 
wages are normally paid, the employer may: 

(a) close off the pay period two days earlier than 
would otherwise be the case; and 

(b) anticipate that all employees would work their 
normal eight hours on each of those two days and 
calculate his wages entitlements accordingly for 
the full pay period. 

(c) In such circumstances pay adjustments where 
relevant will be made on the next normal pay day. 

30.—Wages. 
(1) The minimum rates of wages payable to adult 

employees shall be set out in this clause. 
(2) (a) Level 1 $368.50 

General Lab. 
Cleaner 
Dump Spotter 
Trainee H.P.D. 
Trainee Mach. Op. 
Trainee Observer 
Quarry Labourer 
Plant Labourer 
Sampler 
Trades Assistant Grade I 
Electrical Assistant Grade I 
Brush Hand 
Chainperson 
Warehouse Assistant 
Greaser 
Gardener Grade I 
Train Unloader Operator 
Motor Vehicle Driver 'B' Class—Re- 
stricted 
Level 2 $390.60 
Blast Crew 
Drill Oiler 
Survey Instrument Hand 
Dogperson 
Screen Plant Op. 
Bucket Wheel Op. 
Sample Plant Op. 
Boom Stacker Op. 
Lab. Sample Prep. 
Track Labourer 
Gardener—Grade 2 
Primary Stacker Op. 
Tool and Material Storeperson 
Lube Bay Serviceperson 
Beneficiation Plant Grade 1 
Forklift Up to 10,000 lbs 
Storeperson Grade II 
Trackmobile Operator 
Plant Operator up to 75 bhp 
Sample Plant Controller 
Trainee Mobile Plant Op. 
Track Machines U/50 bhp 
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Maint. Employee/Trades Assistant— 
Grade II 
Motor Vehicle Driver 'C—Restricted 
Electrical Assistant Grade II 
Level 3 $412.90 
Air Trac Driller (Driller Grade III) 
Mobile Plant 75 bhp-250 bhp 
Ore and Mullock Truck Driver up to 
190 T 
Crusher Operator 
Train Loader Operator 
Stacker, Reclaimer Op. 
Storeperson Grade I 
Forklift + 10,000 lbs 
Forklift + 20,000 lbs 
Pettier 
Powder Monkey 
Swimming Pool Attendant 
Crane Driver—Restricted 
Fuel and Grease Truck 
Serviceperson—Operator 
Beneficiation Plant Grade II 
Laboratory Assistant 
Locomotive Observer 
Water Truck up to 10 tons 
Bus Driver 
Shiploader Operator 
Water Truck Driver—FI 
Track Machines O/50 bhp 
Level 4 $435.10 
Laboratory Technician 
Ore + Mullock Truck + 190 T 
Driller Grade I 
Deep Hole Air Trac 
Grader Operator 
Mobile Plant 250 and up to 500 bhp 
Ganger 
OHEO Special FI 
Haulpak Driver Instructor 
Jumbo Driver 
Control Room Op. (FI) 
Beneficiation Plant Op. Grade III 
Senior Powder Monkey 
Water Truck + 10 Tons 
Multi-skilled Transport Driver 
Crane Driver (3-C-2) 
Level 5 $459.90 
Tradesperson 
Senior Driller 
Senior Ganger 
Crane Op. Unrestricted 
Mobile Equip. Plant Op. + 500 bhp 
Industrial Electrician 
Fitter Brake Equipment Railways 
Horticultural Tradesperson 
Beneficiation Plant Grade IV 

. Level 6 $473.20 
Instrument Maker/Repairer 
Telecommunications Techn. 
Locomotive Engine Driver 
Tradesperson (as defined) 
Level 7 $482.10 
Mechanical Tradesperson 
Special (as defined) 
Electrician Special Class 
Radio Communication/Electronic Tech- 
nician 
Loco Driver Instructor 
Level 8 
Wage rate, definition and classification 
yet to be agreed. 
Level 9 
Wage, rate, definition and classification 
yet to be agreed. 
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(b) Junior Employees: 
The minimum rate of wages payable to junior 

employees shall be the following percentage of a Level 
1 adult employee: 

Under 16 years of age 50% 
16 and under 17 years of age 70% 
17 and under 18 years of age 90% 

(c) Apprentices: 
An apprentice shall be paid a percentage of the Level 

5 employee's rate (i.e. $459.90) in accordance with the 
following scales: 

% Per Week Per Hour 
$ $ 

4 Year Tferm 
1st year 50 230.00 6.0526 
2nd year 65 298.90 7.8658 
3rd year 85 390.90 10.2868 
4th year 95 436.90 11.4974 
S'/z Year Term 
1st six months 50 230.00 6.0526 
Next year 65 298.90 7.8658 
Next year following 85 390.90 10.2868 
Final year 95 436.90 11.4974 
3 Year Term 
1st year 60 275.90 7.2605 
2nd year 85 390.00 10.2868 
3rd year 95 436.90 11.4974 

(d) Experienced Tradesperson's Allowance: Tradesper- 
sons employed in classifications listed in subparagraph 
(2)(d)(iii) of Clause 30.—Wages of this award shall: 

(i) After 12 months' continuous service be paid an all 
purpose rate of $7.20 per week. 

(ii) After two years' continuous service, be paid an 
extra all purpose rate of $5.40 per week, to total 
$ 12.60 per week. 

(iii) Painters, Carpenters, Plumbers, Bricklayers, Boil- 
ermaker/Welders, Fitters and Ttimers, Fitters, 
Refrigeration Fitters/Mechanics, Welders, Panel 
Beaters and/or Spray Painters, Mechanical Fitters, 
Motor Mechanics, Machinists-First Class, Electri- 
cal Fitters, Electrical Installers, Automotive Elec- 
trical Fitters, Sheet Metal Workers, Fitters-Fuel 
Injection appointed as such, Brake Equipment 
Fitters-Railway, Instrument Makers and/or Re- 
pairers, Radio and Telephone Technicians and 
Servicemen, Electricians-Special Class appointed 
as such. Industrial Electricians anoointed as such 

(iv) An employee in receipt of this allowance shall 
provide himself/herself with all basic and appro- 
priate tools, kept in suitable condition, for the 
performance of his/her work. 

(v) An employee who fails to supply himself/herself 
with all basic and appropriate tools shall not be 
entitled to this allowance until he/she complies 
with sub-paragraph (iv). 

(vi) The previous practice of the employer replacing 
worn-out and stolen tools shall be replaced by this 
sub-paragraph. 

(f) Running Shed Allowance: 
Tradespersons and their assistants engaged on trip 

maintenance work when employed on maintenance and 
repair work on diesel electric locomotive engines 
(other than work performed at a work bench) shall be 
paid an all purpose allowance of $20.50 per week for 
the life of the award. 

NOTE: This payment is in lieu of all special rates 
and disabilities as otherwise payable under 
this award. 

(g) Leading Hands: 
In addition to the appropriate rate prescribed in 

paragraph (a) of subclause (2) of this clause, a leading 
hand shall be paid: 

Per Week 
$ 

(i) If placed in charge of not less than 
two and not more than five other 
employees 13.20 

(ii) If placed in charge of more than 
five and not more that ten other 
employees 17.90 

(iii) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 25.60 

(iv) If placed in charge of more than 20 
other employees 30.80 

(h) Goldsworthy Mining Flexibility and Training Allow- 
ances: 

In recognition of the flexibility that is provided, 
which results in an increase in training requirements: 

Employees who are not eligible for the experienced 
tradesperson or ticketed operators allowance, are 
entitled to an all purpose allowance of— 

(i) $2.71 per week (seven cents per hour). (After 
12 months in that classification). 

Radio Communications Electronic Technicians, 
Linespersons, Tele-communications Technicians, 
and Plant Mechanics. 

(e) Tool Allowance: 
(i) Tradespersons employed in classifications listed 

in subparagraph (2)(e)(ii) of Clause 30.—Wages 
of this award shall be paid an all purpose rate of 
$9.00 per week. 

(ii) Painters, Carpenters, Plumbers, Bricklayers, Boil- 
ermaker/Welders, Fitters and Timers, Fitters, 
Refrigeration Fitters/Mechanics, Welders, Panel 
Beaters and/or Spray Painters, Mechanical Fitters, 
Motor Mechanics, Machinists-First class, Electri- 
cal Fitters, Electrical Installers, Automotive Elec- 
trical Fitters, Sheet Metal Workers, Fitters-Fuel 
Injection appointed as such. Brake Equipment, 
Fitters-Railway, Instrument Makers and/or Re- 
pairers, Radio and Telephone Tfechnicians, Elec- 
tricians-Special Class appointed as such, Indus- 
trial Electricians appointed as such, Linespersons 
and Radio, Telephone Servicepersons, Telecom- 
munications Tfechnicians, Radio Communications 
Electrical Technicians and Plant Mechanics. 

(iii) This allowance shall not be paid where the 
employer supplies the employee with all neces- 
sary tools. 

(ii) $3.11 per week (eight cents per hour). (After 
24 months in that classification). 

(i) Shift Tradespersons: 
A shift tradesperson (as defined) shall be paid a 

margin of $12.00 per week in addition to the 
appropriate wage for his/her classification, 

(j) Plumbers' Registration Allowance: 
A registered plumber will be entitled to an all 

purpose allowance of $16.70 per week, 
(k) Electrician's Licence Allowance: 

(i) An electrical fitter or an electrical installer or 
other electrical tradesperson as the case may be, 
who has successfully completed his/her appren- 
ticeship and who has obtained by examination and 
continues to possess a current State Energy 
Commission of Western Australia "licence" of 
not less than B class standard shall, in addition to 
the wage prescribed by paragraph (a) of subclause 
(2) of this clause, be paid an allowance of $13.20. 

(ii) Dual Licence Allowance—An Electrical Trade- 
sperson who holds a licence which is endorsed for 
both fitting and installing work, shall be paid an 
allowance, at the rate of $13.20 per week in 
respect of any week in which the tradesperson is 
allocated and performs both fitting and installing 
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work. This allowance is payable in addition to the 
electrician's licence allowance. 

(iii) Special Permit—An apprentice who has com- 
pleted his/her fourth year of apprenticeship and 
who holds a special permit enabling him/her to 
perform the same range of work provided by the 
'B' class licence shall be entitled to a flat weekly 
payment of $13.20 per week until such time as 
he/she is eligible to qualify for the 'B' class 
licence. 

(iv) Restricted Licence—A Fitter/ Refrigeration, In- 
strument Maker and/or Repairer or Electronics 
Tradesperson who holds an appropriate restricted 
electrical licence pursuant to Regulations 22 and 
23 of the Electricity Act Regulations shall be paid 
a flat weekly allowance of $6.60. The allowance 
is not payable in respect of electrical permits. 

(v) The allowance specified herein shall not com- 
pound by overtime penalty rate or weekend 
holiday shift premium addition. 

(1) P.H.E.D. In-Charge Allowance: 
An all purpose allowance of $10.50 per week shall 

be paid to Power House Engine Drivers In Charge. 
(m) Single Operative Power House Allowance: 

In a powerhouse manned by one powerhouse engine 
driver, that employee, in addition to his/her normal 
classification shall be paid an additional $3.90 per 
week all purpose rate. In a powerhouse which is 
normally manned by more than one engine driver, on 
any occasion when it is manned by one driver, he/she 
shall be entitled to claim 8 cents in addition to his/her 
normal hourly rate whilst so engaged. 

(n) Ticket Operator's Allowance: 
An employee:—■ 

(i) who is either a Ticketed Shovel Operator, or 
Unrestricted Certificated Crane Operator, or 
Locomotive Driver, or Power Station Engine 
Driver, and has been operating equipment 
which requires one of the above certificates, 
and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provisions of 
paragraph 7 (10)(b), to work on any job for 
which he/she has been trained, and 

(iv) in his/her Department is available to be 
trained in work, subject to the provisions of 
paragraph 7(10)(b), which may be currently 
outside his/her range of skills will, in 
recognition of the foregoing, be paid a 
Ticketed Operator's Allowance of— 
(aa) after 12 months continuous service in 

this classification, an all purpose rate of 
$7.20 per week; 

(bb) after two years continuous service in 
that classification, an all purpose rate of 
a further $5.40 per week to total $12.60 
per week. 

(o) Coded Welders Allowance—Finucane Island 
A boilermaker welder who has successfully com- 

pleted his/her apprenticeship and who has obtained by 
examination and continues to possess a current Austra- 
lian Standard Code Certificate Number 3E, shall be 
paid an allowance of $6.20 per week extra. This 
allowance is a flat payment allowance and will be paid 
for each hour worked including overtime. Because the 
need for these skills is rare, there will be a maximum 
of two (2) appointments to this classification at any one 
time. However, if there is specific work in the future 
requiring this skill at another GML site, the work would 
be carried out by welders receiving this allowance. 

(3) The wage rate shall be varied in accordance with 
decisions of the Western Australian Industrial Relations 
Commission in respect to cost of living or similar hearings 
which result in a General Order being issued. 

(4) CLASSIFICATION OF EQUIPMENT: 
(a) Drill Crews 

Grade 1— Bucyrus Erie 60R Operator 
Grade 2— Deep hole airtrac drill operator. 
Grade 3— Crawl I.R. Operators 

Travel Drill Operators 
Airtrac Drill (Non Deep Hole) Opera- 
tors 

Grade 4— 60R oiler, not capable of operating 
60R Drill 

(b) Ore Handling Equipment Operators 
Grade 1— Crusher and Trainloader Operator 

Shiploader Operator 
Stacker Reclaimer Operator 

Grade 2— Train Unloader 
Screen Plant Operator 
Bucket Wheel Reclaimer Operator 
Sample Plant Operator 
Boom Stacker Operator 
Primary Stacker Operator 

Grade 3— Plant Labourer 
(5) Construction Allowance: 
An all purpose disabilities allowance of $6.20 per week 

shall be paid to employees when employed on construction 
work. This allowance shall not apply to employees 
employed in a shop. 

31.—Posting of Notices. 
(1) The employer shall keep a copy of this Award posted 

in a place where it may readily and conveniently be seen by 
the employees to whom it applies. 

(2) The employer shall provide glass fronted notice 
boards at suitable locations for the posting of union notices, 
and may remove any notice which is not signed by an 
official of any union party to this Award or by a Shop 
Steward of any such Union. 

32.—Redundancy of Employees. 
(1) (a) The Company will make every effort to avoid the 

need of having to make employees redundant. 
(b) The circumstances where the Company cannot make 

alternative arrangements and becomes obliged to declare 
employees redundant to its then current needs and circum- 
stances, the provisions of this clause shall apply. 

(2) (a) For the purpose of and subject to other provisions 
of this clause, "redundancy" in respect of an employee shall 
be defined as the termination of an employee for reasons 
other than shown in the Contract of Employment and it shall 
include the termination of employees for reason of, or 
arising out of, technological change, takeover, merger, or 
reorganisation of work and/or production, or a closure of the 
Company. 

(b) Subject to agreement with the Union(s) concerned, 
employees may also be declared redundant as a result of 
illness or injury, and receive the benefits of this clause. 

(3) (a) Before an employee is retrenched by reasons of 
redundancy the Company will give written notice of that 
intention to the State Secretary and Site Convenor of the 
Union(s) concerned. The Company will endeavour to give 
as much notice as practicable but in any event not less than 
six weeks. 

(b) Any such notification shall state the reasons for the 
intended action, the numbers and classifications of the 
employees likely to be involved, the proposed order of 
terminations if this be appropriate to the circumstances, and 
(if possible at that time) the names of employees concerned. 

(c) Following such a notification, the Company will make 
efforts to find alternative employment within the scope of 
the employee's present occupation for those employees 
likely to become redundant. 

(4) (a) The Company will, after considering volunteers, 
advise those employees in writing who are to be made 
redundant. 
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(b) Following such notice each employee concerned will 
continue on his present duties or, as may be deemed 
appropriate, will be allocated other duties without reduction 
of wages until either other alternative (including external to 
the Company) employment is found, or any subsequent final 
notice of termination is issued and has expired. 

(c) (i) Time off work with payment of ordinary wages 
will only be granted to any such employee for the 
purpose of attending an employment interview on 
site or Port Hedland with representatives of other 
employers. 

(ii) Time off work without payment of wages will be 
allowed to a maximum of five days to any 
employee wishing to attend employment inter- 
views with another employer away from site. 

(5) (a) In selecting employees to be relocated or made 
redundant, the following factors will be included in 
considerations by the Company. 

(b) The individuals: 
(i) who wish to volunteeer; 

(ii) length of service with the Company; 
(iii) domestic and other compassionate factors; 
(iv) qualifications and other experience; 
(v) suitability for other employment; 

(vi) attendance record; 
(vii) availability of housing or other accommodation. 

(6) When it is necessary to transfer employees from one 
site to another because of reduced workforce requirements 
and it is not possible to get volunteers, then discussions will 
be held with the Convenors of the Unions concerned to 
determine who will be transferred. 

(7) Any employee in the classification concerned by 
notice from the company who is then above retiring age (i.e. 
65 years for males and 60 years for females) will be 
terminated pursuant to this clause before any other employee 
of the same classification is terminated. 

(8) Subject to Clause 7 sub-clause 10 an employee will 
not be eligible for the benefits of this clause if he is offered, 
but fails to accept, other suitable employment within the 
Company, but need not be in his current classification, 
provided that any employee may accept any classification 
where work is offered. 

(9) An employee dismissed by the Company for reasons 
of misconduct during the period occurring after the 
Company has notified the Union(s) concerned, as in 
sub-clause (3) of this clause, shall not be entitled to the 
benefits of this clause. Any dispute shall be determined by 
the W.A. Industrial Commisson. 

(10) Any employee to be made redundant will be given 
four weeks notice of termination. However, subject to notice 
the employee may elect to terminate at any time during the 
notice period and the following benefits will also apply: 

(a) One hundred and ninety (190) hours pay, plus 
(b) Seventy-six (76) hours pay, plus Service Pay for 

each completed year of Service. 
(c) all pro rata payments due to the employee under 

this Award in respect of termination; plus 
(d) payment of pro rata Long Service Leave, pro- 

vided the employee has completed twelve months 
continuous service; and 

(e) notwithstanding the provisions of Clause 19 of 
Agreement 34 of 1977, an employee declared 
redundant will be paid for any unused sick leave 
standing to his credit which has accrued since 
October 1, 1977. 

(0 (i) In the event of notification of closure of the 
Company being given, employees may elect 
to cancel annual leave arrangements and 
notwithstanding the provisions of Clause 17, 
annual leave will continue to accrue; or 

(ii) If a notification of redundancy is given, 
employees may elect not to take previously 
arranged annual leave and will continue to 
accrue leave, notwithstanding the provisions 

of Clause 17. When the redundancies have 
been effected, employees remaining will then 
be required to once again observe the 
provisions of Clause 17. 

(g) Payment of withdrawal benefit of any superannu- 
ation or pension fund which is applicable; and 

(h) any employee who has been made redundant 
pursuant to this clause shall be provided with the 
value of a tourist class airfare, either to his original 
point of engagement in Australia or to the new 
place of employment in Australia, whichever is 
applicable, for himself, his wife and dependant 
children between 3 and 18 years of age, and full 
time student children (who are normally resident 
on site). 

An employee is not entitled to the benefits of 
this paragraph, nor of paragraph (10)(j), both as an 
employee and as the wife of an employee. 

(i) Notwithstanding the provisions of Clause 17, an 
employee who has been declared redundant may 
in lieu of subclause (10)(h) of this clause, claim 
holiday travel assistance up to the total amount 
then standing to his credit for himself and eligible 
dependants. 

(j) The Company will arrange for the transportation 
of employees' personal effects, including tools but 
excluding boats, vehicles, caravans, sheds, ga- 
rages, and the like, to the location applicable in 
paragraph (h) of subclause (10) of this clause. 

Married employees who wish to transport their 
own personal effects will receive $795.40 and 
single employees $397.70. 

The provisions of this subclause do not apply 
in cases where the new employer accepts this 
responsibility. 

(11) In the event of the introduction of any technological 
change which would render any employee redundant, those 
employees would be offered re-training to enable them to 
be retained. 

(12) In the event of total closure or temporary shutdown 
of the Company's operations the Company agrees that the 
matter of tenancy of Company accommodation after the date 
of cessation will be discussed. 

33.—Workers' Compensation. 
(1) An employee who, by temporary incapacity from his 

employment under this Award and who is entitled to weekly 
workers' compensation benefit for that incapacity shall be 
paid within the meaning of "weekly earnings" die rate of 
wage for one week prescribed by Clause 30 of this award 
excluding any payment by way of shift allowance, weekend 
or holiday shift premium, disability and/or special rates. 

(2) An employee who maintains entitlement pursuant to 
subclause (1) hereof shall, for any such period of time, also 
be paid for each week of incapacity the service payments 
prescribed by Clause 27 of this Award. 

(3) Providing an employee is resident within the area of 
entitlement to District Allowance, as defined in Clause 26 
of this Award, he shall be paid in addition to the entitlements 
listed in this Clause, for each week of incapacity, the amount 
of the allowance prescribed in Clause 26. 

(4) Subject to the claim for Workers' Compensation being 
approved by the insurers the claimant will receive his 
compensation as per subclause (1) and (2) above on his 
regular pay day. 

(5) Subject to a claim for workers' compensation being 
completed by the employee, the Company will, in those 
cases where it has recommended payment of the claim, 
advance an amount equal to the base weekly wage of the 
employee, payable on the employee's regular pay day for 
absences of one full week or more. Any such money 
advanced by the Company may be recovered by the 
Company in the event of the claims being rejected by the 
insurers and such recovery may be made by deductions from 
the employee's wages. 
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Any such money advanced by the company may be 
recovered by the company in the event of the claims being 
rejected by the insurers and such recovery may be made by 
deductions from the employee's wages. 

34.—Accommodation and Messing Charges. 

The charges for rental and board and lodgings will be 
varied in the following manner and at the same time as the 
wages. 

(1) By the same percentage as the variation to the 
wage rates when a percentage is granted. 

(2) When other than a percentage is granted then by 
the percentage movement in the highest rate of 
pay. 

35.—Apprentices. 

(1) Apprentices may be taken to instrument making 
and/or repairing, radio servicing, electrical fitting, fitting 
and/or turning, electrical installing, first-class machining, 
first-class welding, boilermaking, motor mechanics, refrig- 
eration fitting, automotive electrical fitting, plant mechanic, 
in the proportion of one apprentice to every two or fraction 
of two tradesmen; provided that the fraction shall not be less 
than one. 

(2) Except as hereinafter provided, every agreement of 
apprenticeship shall be for a period of four (4) years, unless 
with the approval of the Commission that period is reduced 
or deemed to have been commenced prior to that date of 
Agreement. Provided that: 

(a) where the apprentice has completed the eleventh 
(Uth) year of schooling and has obtained the 
Achievement Certificate, High School Certificate 
or Junior Certificate of the Public Examinations 
Board in such subjects and at such levels as the 
appropriate Apprenticeship Advisory Board deter- 
mines and has the vocational aptitude for the trade 
concerned, he/she may be allowed a credit to 
reduce the period to three and a half (3 1/2) years; 
and 

(b) where the apprentice has completed the twelfth 
(12th) year of schooling and has obtained the 
Achievement Certificate, High School Certificate 
or Leaving Certificate of the Public Examinations 
Board in such subjects and at such levels as the 
appropriate Apprenticeship Advisory Board deter- 
mines and has the vocational aptitude for the trade 
concerned, he/she may be allowed a credit to 
reduce the period to three (3) years. 

(3) (a) The company shall provide tools for apprentices 
as they progress through their period of apprenticeship, and 
such tools will become the property of the apprentice upon 
successful completion of his apprenticeship. 

(b) The employer will not be responsible for the 
replacement of lost or stolen tools or tools damaged through 
misuse or negligence. 

(c) Apprentices in their final year of apprenticeship shall 
receive Ninety-five per cent (95%) of the appropriate tools 
allowance, provided that the apprentice has successfully 
completed his/her indenture. 

This provision shall apply to the first group of apprentices 
who commence their final year on or after the 1st January, 
1982. 

(4) A person who has satisfactorily completed an 
approved pre-apprenticeship course conducted by the Tech- 
nical Eduation Division of the Education Department may 
be indentured as an apprentice under this Award on a three 
year term apprenticeship. 

(5) Subject to the foregoing provisions of this clause, the 
provisions of the Apprenticeship Regulations made under 
the Industrial Arbitration Act, 1979, and in force at the date 
of this Award, are hereby incorporated in and form part of 
this Award. 

(6) An apprentice shall be paid a percentage of the 
appropriate Tradesman's rate in accordance with the 
following scales: 

Four Year Term % 
1st Year 50 
2nd Year 65 
3rd Year 85 
4th Year 95 

Three-and-One-half Year Term 
1st 6 months 50 
Next Year 65 
Next Year following 85 
Final Year 95 

Three Year Tferm 
1st Year 60 
2nd Year 85 
3rd Year 95 

36.—Utilisation of Contractors. 
(1) (a) Where it is necessary for the Company to retain 

the services of a Contractor to perform work that would 
otherwise be or is normal to be performed by employees 
covered by this award, the Company will give prior notice 
of that fact to the Union concerned. 

(b) In the event of Contractors being utilised for a period 
in excess of two weeks, the Company will provide the Union 
with a list each fortnight of the employees. 

(i) In the first instance so employed as per subclause 
(2)(a); and 

(ii) Subsequent variations thereto. 
(c) No employee employed by the Company will suffer 

any detrimental effect in respect of his normal earnings, job 
security or available reasonable hours of work by reason of 
the employment of Contractors' employees in such circum- 
stances. 

(d) There will be no retrenchment of Company employees 
because of the employment of Contractors. 

(e) The provisions of the subclause shall not act in a 
manner prejudiced to the Company's operations in the event 
of any emergency circumstance arising, e.g. railway 
wash-away or substantial mechanical failure to plant or 
equipment beyond the normal and immediate manning 
resources of the Company, nor shall it refer to major 
construction projects. 

(2) Contractors will generally be employed for major 
construction, modificational and project work. 

Normal in-plant routine maintenance is best done by the 
employees of the Company having an intimate knowledge 
of the operations and its requirements. Contractors may, 
however, be necessary from time to time to perform some 
of such work in order to meet surges in requirements which 
arise from peculiar or special circumstances. 

(3) Shop Stewards credentialled to the Company by a 
Union party to this Award may not absent themselves from 
duty for purpose of attending to matters on behalf of a 
Contractor's employee. 

37.—Cyclone Shutdown. 
(1) Notwithstanding the provisions of Clause 7 and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
employees employed under this award— 

(2) Each employee who: 
(a) At the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(b) Following the "all clear" resumes duty in 
accordance with the direction of the employer, 
shall be paid for his normal rostered ordinary time 
hours, including twenty-first shift, but excluding 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 



be paid what he would have earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down: 

(a) is required for work and is requested to do so by 
his employer; and 

(b) is not willing or available to work when so 
requested.apart from cases of obvious personal 
hardship, is not entitled to payment for that day. 

(4) An employee who is required to remain at work or 
who is called out to work during a red alert, as a result of 
a cyclone, shall be paid double his/her normaJ single hourly 
rate for each hour worked, except where this award provides 
for a higher rate and, in addition, he/she shall be paid $33.20 
for each eight hours he/she remains at work during that red 
alert. 

(5) After the "all clear" has been given in accordance 
with the local cyclone procedures, employees who would 
have normally been on duty are required to resume 
immediately and all others are required to resume on their 
next rostered shift, unless the Company notifies them 
otherwise. Any employee who does not attend as required 
is, in respect of that day, only entitled to payment for the 
time worked by him/her unless prevented from doing so due 
to obvious personal hardship. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by the cyclone, 
be usefully employed, the Company may stand the 
employee down without pay. 

(7) Any dispute arising under this subclause may be 
referred to the Commission for determination. 

38.—Medical Benefit Subsidy. 
(1) Single Employees who have payroll deductions made 

to meet their obligations in respect of medical benefits to 
HBF or Medibank Private in excess of the level catered for 
by Medicare are entitled to receive a subsidy up to the level 
of the sum of the amounts presently described as Full 
Benefit Rate Hospital Basic Private, and Super Cover Extras 
in the Medibank Private Charges Listings. The present 
levels are $3.49 and $2.45 totalling $5.94. 

(2) Married employees who have payroll deductions (for 
a family) to meet their obligations in respect of medical 
benefits in excess of the levels catered for by Medicare are 
entitled to receive a subsidy of up to $2.00 in excess of the 
level prescribed in (1). 

(3) The amounts listed in (1) and (2) above are not 
indexable, but when the appropriate Funds announce 
increases in their charges, the subsidy will automatically 
increase to the level of the two charges mentioned in (1). 

39.—Maternity Leave. 
(1) ELIGIBILITY 

(a) The employee must have had at least one (1) 
year's service with the Company, and 

(b) A certificate is required from a suitably qualified 
medical practitioner, at least 10 weeks before the 
presumed confinement date, stating when the 
confinement date is expected and when it is 
considered the employee should cease work, but 
not later than 6 weeks before the expected birth. 

(2) PERIOD OF LEAVE 
(a) A maximum of 52 weeks may be taken commenc- 

ing not later than 6 weeks prior to the expected 
birth date of the child. 

(b) Four (4) weeks' written notice is required from the 
employee stating her intention of taking maternity 
leave and approximately how long she intends to 
be absent on maternity leave. 

(3) RETURN TO WORK 
(a) The employee shall give the Company four (4) 

weeks' written notice of her intention to return to 
work by either confirming the date previously 
estimated in (2)(b) above or varying the date to 
suit her circumstances. 

(b) The Company will make the employee's previous 
position available to the employee, on her return, 
with all previous entitlements still to her credit. 

(4) GENERAL 
(a) The employee may terminate at any time during 

maternity leave by giving one (1) week's written 
notice. 

(b) Upon termination the Company will pay out in the 
normal way all entitlements which were accrued 
at the date maternity leave commenced. 

(c) In the event the employee wishes to return to work 
on the same conditions as in (3) above, but subject 
to a certificate from a suitably qualified medical 
practitioner certifying that the employee is fit for 
normal duties, she may do so. 

(5) TEMPORARY REPLACEMENT 
When an employee gives notice that she intends to 

commence maternity leave, the employer will arrange 
to hire a suitable replacement. The replacement will be 
advised that employment has been offered on the 
understanding that should the person, who commenced 
maternity leave, give notice that she intends to return 
to work, the replacement will be given notice of 
termination. The Company have no obligation to 
employ that temporary replacement in any other 
capacity. 

40.—No Extra Claims. 
It is a term of this Award arising from the State Wage 

Decision of 8 September 1989, that the Respondent Unions 
undertake for the duration of the Principles determined by 
that decision, not to pursue any extra claims, award or over 
award, except when consistent with those Principles. 

PART II.—RAILWAY TRAFFIC OPERATIONS. 
1.—Application of Part I Provisions. 

(1) Unless otherwise excluded by this Part, the provisions 
of Part I of this award shall apply to employees employed 
as locomotive crew members. 

(2) Employees employed as locomotive crew members 
and who work to a roster which, except for breakdowns or 
other circumstances beyond the control of the employer, is 
worked without interruption seven days per week, for the 
purpose of this award shall be deemed to be continuous shift 
employees. 

The provisions of Part I, unless otherwise specified 
herein, shall be applied accordingly. 

2.—Replacement of Conditions. 
All former arrangements and awards which have other- 

wise existed and applied to employees covered by this Part 
are superseded and replaced by the provisions of Part I and 
II of this award unless otherwise specifically agreed in 
writing between the Union and the Company. 

3.—Shift Work and Shift Rosters. 
(1) (a) For the purpose of drawing up a roster, the 

Company recognises a roster committee, which comprises 
two or more company representatives and two or more union 
representatives, elected by the members of the locomotive 
train crew section. 

(b) The roster as agreed between the company and the 
roster committee shall be posted on the noticeboard and a 
copy of any such roster shall be supplied to the members of 
the roster committee, the Branch Secretary and the State 
Secretary of the Union and all rail crew members. 

(c) (i) The trial roster will be reviewed after an agreed 
trial period and accepted as a permanent roster or 
altered. 

(ii) No crew member shall be paid less than 16 
ordinary shifts in any 28 day cycle during the 
changeover to the next roster or during the first 28 
days after the changeover, providing they are 
ready, willing and available to work in accordance 
with the roster. 



(d) Should the parties fail to reach agreement on the detail 
of any shift roster, the old roster shall continue to apply until 
agreement can be reached. 

(2) There shall not be more than one sign on in any one 
day, except where the agreed roster nominates otherwise, 
without overtime rates applying for the whole of the time 
worked on that second shift. This does not apply to brought 
forwards, where the shift worked is deemed to be worked 
the following day. 

(3) (a) The roster will stand except in emergencies, as 
agreed after consultation with the roster committee because 
of circumstances beyond the control of the Company. 

(b) Employees by mutual consent, and with Company 
approval in writing, may exchange their rostered shifts on 
the roster, without penalties. 

(c) Where practical, crews will rotate from the top to the 
bottom of the roster and where practical, the roster shall 
rotate day—afternoon—night. 

(d) Unless an employee who is absent on any day for 
which they were rostered to work, reports as soon as possible 
and in any event not later than four hours prior to the 
commencement of next rostered sign on time, they will be 
deemed to have forfeited that shift, unless the Railway 
Superintendent considers they can usefully be employed. 

(4) Where a shift commences at or after 11 pm on any day 
the whole of the shift shall, for the purposes of this award, 
be deemed to have been worked on the following day. 

(5) Resumption of Work—Industrial Disputation 
In a "return to work situation" after the end of a strike 

or stand-down, the following provisions shall apply: 
(a) Crews to return to work and work out their 

rostered shift or the balance of that day and will 
be paid as follows: 

(i) Where the balance of that rostered shift is 
greater than one half of the rostered shift—no 
loss of earnings. 

(ii) Where the balance of that rostered shift is 
less than one half of the rostered shift—one 
half of the amount payable for the day. 

(6) Working of Leave Relief 
(a) Due to days in lieu being able to be taken in 

periods of less than one week, the requirement to 
follow full relief line does not apply. 
The following conditions shall apply: 

(i) Employees who wish to apply for periods of 
less than one week's leave shall make 
application a maximum of 28 days before and 
a minimum of two working days prior to the 
required time off. 

(ii) The first application will be approved unless 
rostering requirements can not be met. 

(b) Relief Roster 
(i) Crew members designated as holiday relief 

shall be given seven days notice of the roster 
line on which they will be relieving. All relief 
roster lines shall consist of four shifts. 

(ii) The rostered days off will be shown on the 
line on which they are relieving. 

(iii) If they are not required to relieve, the crew 
member shall be given seven days notice of 
their sign-on times as holiday relief and the 
days off shall also be indicated. 

(iv) A holiday relief crew member may, as long 
as they are not required to follow a full line 
of relief, be utilised to cover any notified 
period of absence of any crew member but 
only upon being given 24 hours notice, and 
will be rostered for a total of four shifts for 
that week. 

(c) Roster Change Penalty 
When employees are required to change their 

job on the roster, they shall be entitled to a Penalty 
Payment as follows: 

(i) Where the employee is moved from the 
rostered job without the correct notice in 
accordance with the following qualifications: 
(aa) A crew member who is rostered to 

relieve a full line, where less than seven 
days notice is give. A roster line will not 
consist of more than four shifts. 

(bb) A crew member who is spare on the 
roster, ie not already rostered to relieve 
another shift, where less than 24 hours 
notice is given. The penalty applicable 
will be: 

Level 5 Driver $102.50 
Level 4 Driver $ 83.00 
Level 3 Trainee Driver $ 67.65 
Level 2 Trainee Driver $ 53.30 
Level 1 Trainee Driver $ 35.90 

(7) Brought Forwards 
(a) Any crew member may be brought ahead no more 

than two hours from their rostered start time 
(provided there has been a 12 hour break). 

Such time shall be paid at an additional half 
overtime rate extra, but shall be one and a quarter 
the overtime rate extra on Saturdays, Sundays, 
Public Holidays and overtime shifts. 

(b) One hour's notice, or such a period of time as 
agreed upon by the employee and employer shall 
be given in the event of being brought forward, 
except where an employee is brought forward for 
clearance of sections for trackwork. In this case 
employees shall be given 12 hours notice. 

(c) No crew member may be brought forward more 
than once on any shift. 

(d) Any crew member who has been brought forward 
on two consecutive occasions may refuse subse- 
quent brought forwards and shall suffer no 
penalties but report for work at their rostered 
starting time. 

(e) Brought forwards shall not count for the purpose 
of computing time worked and the shift hours of 
work shall commence from the sign-on time. 

(!) The normal work of a crew member will be 
expected to be carried out during a brought 
forward. A brought forward will not be used for 
the purpose of brake testing or shunting. 

4.—Hours. 
(1) Employees are required to work forty eight shifts per 

cycle of the main roster, except in cases of relief where the 
employee will be covering a full line of relief, and shall be 
worked in shifts of twelve hours, as designated by the roster. 

(2) Additional Hours 
(a) Due to exceptional circumstances (ie beyond the 

control of the Company) an employee who is 
unable to return to his/her home depot and remains 
on duty in excess of twelve and three quarter hours 
for the shift shall be paid at the applicable rate 
specified for the employee's classification and is 
inclusive of an hourly rate calculated at the 
appropriate overtime rate, proportional meal 
break, shift penalty and disability allowance. 

The rates applicable are: 
Rate per Hour 

Level 5 $34.85 
Level 4 $28.70 
Level 3 $23.85 
Level 2 $19.32 
Level 1 $13.82 
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(b) An employee who accepts to work a voluntary 
overtime shift shall be paid at the applicable rate 
for the employee's classification and is inclusive 
of all payments due to that employee under this 
award. 

The rates applicable are: 

Level 5 
Level 4 

$418.31 
$344.51 

Trainee Driver 
Level 2 Base Salary 

Daily Base 
Crib 
Transport 
ANNUALISED TOTAL 
Fortnightly Pay 
Rostered Shift 

Annual 
Income 

$ 

Level 3 $286.25 
Level 2 $231.87 
Level 1 $165.84 

(3) Meal Breaks and Smoko 

The trip allowance included in the salary is in compensa- 
tion for the continuous running of trains through meal breaks 
and smoko. 

5.—Remuneration. 

The annual income involves calculating an employee's 
earnings over a full 12 months operational working of the 
roster. The rate covers all payments for the performance of 
all duties for the appropriate jobs on the roster and includes 
all disability payments, shift penalties, overtime, crib breaks 
and appropriate award payments including the clearance of 
all leave entitlements and then paying a proportionate fixed 
amount each fortnight. 

State Wage Case Decisions of the West Australian 
Industrial Relations Commission will be applied to the base 
salary (ie excluding crib and transport allowances), but shall 
exclude the District Allowance unless otherwise directly 
addressed in General Orders. 

With respect to the Wage Employees Provident Fund, the 
current method of calculation of contributions will remain 
unchanged. That is the five per cent "Provident contribu- 
tion" is an amount equal to five per cent of the weekly 
award rate, as specified for the appropriate level in Part I 
Clause 30.—Wages of this award. The "award contribu- 
tion" of three per cent is based on the appropriate level in 
Part I Clause 30.—Wages of this award. If Insurance and 
Superannuation Commission guidelines change, the matter 
would have to be referred to the Trustees before any 
alteration to the fund rules occur. 

The annual salary applicable to each level is as follows: 
Annual 
Income 

$ 
Locomotive Driver 
Level 5 Base Salary 66,763.92 

Daily Base 320.98 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 73.207.37 
Fortnightly Pay 2,815.67 
Rostered Shift 351.96 

Locomotive Driver 
Level 4 Base Salary 54,078.78 

Daily Base 259.99 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 60,522.23 
Fortnightly Pay 2,327.78 
Rostered Shift 290.97 

Trainee Driver 
Base Salary 44,064.19 
Daily Base 211.85 
Crib 4,202.25 
Transport 2.241.20 
ANNUALISED TOTAL 50,507.64 
Fortnightly Pay 1,942.60 
Rostered Shift 242.83 

Trainee Driver 

Level 1 Base Salary 23,367.37 
Daily Base 112.34 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 29,810.82 
Fortnightly Pay 1,146.57 
Rostered Shift 143.32 

6.—^Allowances. 
ADDITIONAL PAYMENTS 
Training Allowance 
A training allowance of $4.30 per shift will be paid whilst 

an employee is training another employee. This applies 
when a third person is rostered for instructional purposes. 

7.—Definitions. 
"Crew"—A "crew" shall be two employees rostered 

together for the purpose of performing Railroad Operations 
duties. 

"Home Depot"—Rail crews shall have a sign on point, 
such sign on point to be known as their Home Depot. 

"Fortnight"—means the two weekly pay periods. 
"One rostered day off"—means twenty four hours from 

the completion of the previous shift as per the roster. 
"Two rostered days off"—means forty eight hours from 

the completion of the previous shift as per the roster. 
"Three or more rostered days off"—means a minimum 

of seventy two hours as per the roster. 
Locomotive Driver Level 5—A person at this level is 

fully competent to perform all duties as a driver. 
Locomotive Driver Level 4—A person at this level shall 

be qualified to perform all duties of a driver. 
Trainee Driver Level 3—A person at this level shall 

perform all duties of level 2, whilst undertaking driver 
tuition. 

Trainee Driver Level 2—A person at this level shall be 
qualified to work as the second person on mainline and 
perform all other relevant duties as listed in the job 
description. 

Trainee Driver Level 1—A person at this level will work 
as the third person, undertaking basic training in Railroad 
Operations, Functions, Safeworking and Procedures. 

"Roster Relief"—A full line of relief shall consist of no 
more than four days. 

"The Roster" means the main roster for those periods 
showing a daily "time on" and which indicates days off in 
a permanent situation, but does not include the Relief 
Roster. 

"Relief Roster" means a roster to provide relief for 
annual leave, sickness and other absences for those on the 
Roster. Crews on the Relief Roster when not engaged on 
relief duties will be utilised as required and will share the 
available work with crew on the Roster. 

8.—General Conditions. 
(1) There will be no time worked past 12 hours in any shift 

excepting railing from Nimingarra and in exceptional 
circumstances (ie beyond the control of the Company). 
Locomotive crews must be returned to the Boodarie depot 
by the end of each shift. 
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(2) An employee not attending for work shall except as 
otherwise provided, lose payment for the actual time of such 
non attendance. 

9.—Overtime. 
(1) (a) Subject to the provisions of paragraph (b) of this 

subclause all time worked in excess of twelve and three 
quarter hours (ie circumstances beyond the control of the 
Company), or on a shift other than a rostered shift, shall be 
paid for at the overtime hourly rate or in the case of an 
additional shift, at the voluntary overtime shift rate. 

(b) Time worked in excess of the ordinary hours of work 
shall be paid for at ordinary hours if it is due to private 
arrangements between the employees themselves. 

(2) (a) Where a crew member is offered and undertakes 
to work overtime for a specified shift, they shall work in 
accordance with their undertaking unless prevented from 
doing so by illness, accident or injury. 

(b) Where an employee agrees to work a voluntary 
overtime shift and defaults, normal penalties shall apply. 

(c) When an employee falls sick after agreeing to work 
a voluntary overtime day, each case will be treated on its 
merits. However, the Company reserves the right to review 
this clause if the incidence of illness or injury on overtime 
shifts increases noticeably. 

(3) The following conditions apply with respect to the 
working of voluntary overtime shifts— 

(a) Voluntary overtime shifts will only be offered to 
a locomotive crew member who is on a rostered 
block of more than two days off (as defined) and 
then the locomotive crew member can only be 
offered one voluntary overtime shift in that block, 
provided the roster shows a block of three days or 
more. 

If there are to be any exceptions to the 
arrangement contained above, it will only be after 
reaching agreement with the local Construction, 
Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia (CMETSWU) 
Committee. This will be done as promptly as 
possible according to the circumstances prevailing 
at the time. 

(b) The onus to notify of availability to work an 
overtime shift is on the employee, and they must 
give 48 hours' prior notice of such availability. 

(c) (i) Employees who elect to work an overtime 
shift must do so on a crew basis. 

(ii) Where a member of a crew which has 
signified their availability to work an over- 
time shift is unable to work because of a bona 
fide sickness or other good and sufficient 
reason the Company may, if time permits, 
cancel the offer of overtime by giving 24 
hours' notice to obtain a replacement for the 
absent crew member the remaining crew 
member shall be paid for four hours at the 
overtime rate. 

(iii) Liberty is reserved to apply to amend this 
provision in the event of the provision not 
working to the satisfaction of either party. 

(4) An employee who has not had at least twelve 
consecutive hours off duty, after the termination of work on 
any day, shall not commence their ordinary hours of work 
on the next day, until they have had twelve consecutive 
hours off duty. 

(5) Where an employee is given twelve consecutive hours 
off duty, pursuant to subclause (4) any ordinary hours of 
work falling during that period, shall be deemed to be time 
worked at ordinary rates, except where this is brought about 
due to a quick turnaround on an agreed roster in which case 
the employee will report for duty after having taken twelve 
consecutive hours off duty and payment for that day will 
commence at the sign on time. 

74 W.A.I.G. 

10.—Distant Work. 
(1) Where an employee is required to proceed to another 

place of employment from which they cannot return to their 
home site each night, they shall be provided with free board 
and lodging, and shall be transported to their home site each 
week where possible. 

(2) All time spent in travelling by direction of the 
employer shall be paid for at the appropriate rate. 

(3) Wherever possible, and excluding emergency situa- 
tions, forty-eight hours' notice shall be given to an employee 
before the commencement of the distant work. 

(4) An employee who is required to stay away from their 
home site for one night but not more than five consecutive 
nights, shall be entitled to receive $6.60 for each night away 
from their home site, providing that this clause does not 
apply to employees who are required to remain away from 
home in accordance with their normal roster. 

11.—Sick Leave. 
Subject to the provisions of this clause an employee is 

entitled to payment for non-attendance on the grounds of 
personal ill health for not more than 7.125 rostered shifts in 
each year of service. 

The provisions of this clause do not apply to an employee 
who fails to produce a certificate from a medical practitioner 
or an attendance certificate from Port Hedland Regional 
Hospital, with each claim for payment. 

Payment for all sick leave shall be an amount equivalent 
to the employees daily base rate only for each rostered shift 
that the employee is absent and entitled to payment. 

12.—Annual Leave. 
(!) Employees will be allocated an additional seven 

rostered shifts of leave per annum (or pro rata as applicable) 
in lieu of: 

(a) Public Holidays falling on a rostered day off. 
(b) Work in excess of five Public Holidays. 
(c) Public Holidays that may fall during a period of 

annual leave. 
(d) Working on the 20th shift. 

(2) Leave allocated under subclause (1) of this clause may 
be taken in conjunction with annual leave or where mutually 
agreed as single days of leave. 

(3) When proceeding on annual leave, an employee 
entitled to payment in accordance with subclause (1) of this 
clause, shall be paid an amount equal to the rostered shift 
amount payable had the employee been at work, for each 
shift of leave taken. 

13.—Long Service Leave. 
An employee who proceeds on long service leave shall 

be paid for the period of the leave, an amount equivalent to 
four rostered shifts on the rail roster, at the appropriate 
classification rate, for each week of leave taken. 

14.—Exclusions of Part I Provisions. 
(1) Unless otherwise specified in this Part, the provisions 

of the following clauses in Part I do not apply to employees 
covered by this Part: 

Clause 3—Definitions 
Clause 9—Junior Employees 
Clause 11—Hours 
Clause 12—Overtime 
Clause 13—Shift Work 
Clause 22—Distant Work 
Clause 28—Special Rates and Provisions 

(Excluding Safety Footwear and Working 
Attire) 

Clause 35—Apprentices 
(2) Where there should be any inconsistency between the 

provisions of Part I and Part II, the provisions of Part II shall 
prevail in respect of employees covered by Part II. 



APPENDIX 1. 
In lieu of the corresponding provisions in the Award the 

following provisions which have been agreed in an 
Enterprise Bargain shall apply from the 3rd day of April 
1993 to the 2nd of April 1994. 

Part I—General: Clause 12.—Overtime. 
1. Subparagraph (ix) of paragraph (a) of subclause (3): 

(ix) An employee who works for more than four (4) 
hours on a specific job/s or who replaces an 
employee for half of a shift shall, in addition to 
payment for the time worked on a callout, receive 
a callout allowance of $6.90. 

2. Subparagraph (vi) of paragraph (e) of subclause (3): 
(vi) An employee to whom subparagraph (iii) hereof 

applies shall: 
(aa) If he/she was not notified on the previous day 

or earlier of the requirement to work over- 
time, be supplied with a meal by his/her 
employer free of charge, and 

(bb) If he/she was notified and is not resident in 
the employers' quarters, be supplied with a 
meal by the employer if he/she so desires at 
a cost of 94 cents which shall be deducted 
from the employee's wages. 

3. Subparagraph (viii) of paragraph (e) of subclause (3): 
(viii) Where, pursuant to the provisions of this clause, 

an employer is required to supply a meal to an 
employee free of charge, he/she shall if he/she is 
unable to supply that meal, pay to the employee 
$6.90 in lieu thereof, but an employee may not 
elect to take payment in lieu of a meal when the 
employer is able to supply that meal. 

4. Subparagraph (ix) of paragraph (e) of subclause (3): 
(ix) An employee who, pursuant to a notification on 

the previous day or earlier of a requirement to 
work overtime has provided himself/herself with 
a meal or meals shall, for each meal not required 
owing to less overtime being worked than was 
notified, be paid $6.90. 

Part I—General: Clause 13.—Shift Work. 
1. Paragraph (a) of subclause (6): 

(a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in 
addition to his/her ordinary rate of wage, be paid 
for each hour worked: 

Per Hour 
Extra 

(i) if a two (2) or three (3) shift 
employee 92 cents 

(ii) if a continuous shift employee $1.04 

Part I—General: Clause 14.—Weekend Work. 
1. Paragraph (a) of subclause (2): 

(a) All time worked by continuous shift and six-day 
employees during the ordinary hours of work on 
Saturday shall be paid for at the rate of time and 
one half. Afternoon shift on Saturday shall be paid 
for at the rate of time and one half, plus $7.65. 

Part I—General: Clause 22.—Distant Work. 
1. Subclause (4): 

(4) An employee who is required to stay away from 
his/her home for one (1) night but not more than 
five (5) consecutive nights, shall be entitled to 
receive $6.90 for each night away from his/her 
home site, providing that this clause does not 
apply to employees who are required to remain 
away from home in accordance with their normal 
roster. 

Part I—General: Clause 26.—District Allowance. 
1. Subclause (1): 

(1) Subject to the provisions of subclause (3) of this 
clause, in addition to the wages prescribed in 
Clause 30.—Wages of this award, an allowance 
shall be paid at the rate set out below, to each 
employee employed in the following area: 

(a) Within that area of the State situated between 
Latitude 24 degrees and a line running east 
from Camot Bay to the Northern Tferritory 
border—$9.30. 

Part I—General: Clause 27.—Service Payments. 
1. Subclause (1): 

(I) Subject to the provisions of this clause, each adult 
employee shall, in addition to payments otherwise 
due to him/her under this award, be paid service 
pay as follows: 

3— 6 months continuous 
service $27.90 per week 

6—12 months continuous 
service $34.70 per week 

12—18 months continuous 
service $48.40 per week 

18—24 months continuous 
service $55.40 per week 

2— 3 years continuous 
service $65.90 per week 

3— 4 years continuous 
service $71.80 per week 

4— 5 years continuous 
service $78.70 per week 

5— 6 years continuous 
service $85.60 per week 

6— 7 years continuous 
service $90.00 per week 

7 plus years continuous 
service $97.10 per week 

Part I—General: Clause 28.—Special Rates and Provisions. 
1. Paragraph (c) of subclause (1): 

(c) The said allowance shall be paid for each hour 
worked: 
Group 1 72 cents/hour 
Group 2 60 cents/hour 
Group 3 44 cents/hour 
Group 4 39 cents/hour 
Group 5 28 cents/hour 

2. Subparagraph (i) of paragraph (e) of subclause (1): 
(i) Subject to the provision of subparagraph (ii) of 

this paragraph, where the conditions under which 
work is to be performed are exceptional, an 
employee shall be paid 31 cents per hour, in 
addition to the appropriate disability group allow- 
ance or any other allowance to which he/she may 
be entitled. 

3. Subclause (6): 
(6) An employee engaged on work involving the 

opening up of house drains or waste pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he/she is otherwise entitled under this clause, be 
paid $3.24 on any day on which he/she is so 
employed, but this subclause does not apply to the 
opening up of storm-water drains or other drains 
of a similar kind. 

4. Subclause (10): 
(10) An electrical fitter or installer who is required to 

carry out work as a linesperson on poles and above 
the ground shall be paid an allowance of $3.55 per 
day on which he/she is so employed. 

5. Subclause (11): 
(II) Height Money 

An employee shall be paid an allowance of 
$1.64 per day on which he/she works at the height 
of 15.5 metres or more above the nearest 



horizontal plane, but this provision does not apply 
to linespersons nor to riggers and splicers. 

6. Subclausc (13): 
(13) Hiab Hoist 

An employee, other than a crane operator, 
required by the Company to operate a Hiab Hoist, 
subject to his/her being the holder of the appropri- 
ate certificate, shall, in addition to any other 
entitlement, be paid an allowance of $3.55 per 
week. This allowance shall continue to be paid 
thereafter as a flat weekly entitlement to the 
employee unless and until the employee is advised 
by the Company that he/she will no longer be 
required to operate a Hiab Hoist. 

7. Subclause (14): 
(14) An employee required to: 

(a) use a jack hammer— 
(i) inside the crusher at Finucane Island; 

(ii) Unloading ore cars at the train unloader; 
(iii) in the apron feeder and centre chute; or 

(b) the ground operator using the vacuum hose 
of the ultra vac machine, shall be paid a 
special allowance in addition to any other 
entitlement, of 31 cents per hour for all time 
spent on such work. 

8. Subclause (15): 
(15) Pit De-watering Allowance 

(a) A special allowance is payable for employees 
engaged in the duties of coupling, uncoupling 
and carrying out minor repairs to the pipe and 
associated equipment in wet and dry condi- 
tions, during pit de-watering operations 54 
cents per hour shall be paid to an employee 
for all hours of a shift in which he/she was 
actually engaged in pit de-watering opera- 
tions. 

(b) Where an employee is required to work 
inside mine de-watering staging tanks and 
he/she has not been engaged on the day or 
shift in other mine de-watering duties listed 
in paragraph (a) of this subclause, he/she 
shall be paid 54 cents per hour for all hours 
of a day or shift in which he/she was actually 
engaged in cleaning staging tanks. 

9. Subclause (16): 
(16) Stockpile Dozing 

Dozer operators, whilst working on top of 
stockpiles, shall be paid 31 cents pier hour for each 
hour worked, in addition to the rate prescribed in 
paragraph (c) of subclause (1) of this clause. 

10. Subclause (17): 
(17) Trades Assistants or labourers engaged on sand- 

blasting or sand-blasting inside the Modemair 
water cooler at Goldsworthy powerhouse and 
inside the crusher mantle shall be paid an 
additional 41 cents per hour for each hour so 
engaged, however an employee who qualifies for 
payment under subclause (23) hereof whilst 
engaged in these functions shall not be entitled to 
the provisions of this subclause. 

11. Subclause (18): 
(18) Ore Handlers at Finucane Island, working in 

screens, apron feeders, enclosed chutes and centre 
chutes of ore handling machines will be paid an 
additional 31 cents pier hour for each hour actually 
worked in those areas. 

12. Subclause (19): 
(19) Employees engaged on specialised chemical 

cleaning of the Trane Centravac chillers at Shay 
Gap shall be paid an additional 41 cents per hour 
for each hour so engaged, however an employee 

who qualifies for payment under subclause (23) 
hereof whilst engaged in this function shall not be 
entitled to the provisions of this subclause. 

13. Subclause (20): 
(20) Track maintenance employees who are required to 

use a heavy pneumatic spike driver or pneumatic 
sleepier boring machine shall be paid 31 cents pier 
hour whilst so engaged. This allowance shall be 
in addition to the group disabilities payable. 

14. Subclause (21): 
(21) A shovel operator who is required to operate a 

shovel in water, where he/she is unable to see the 
floor of the mine, shall be paid 24 cents per hour 
for each hour so engaged. 

15. Subclause (22): 
(22) Shay Gap crusher employees, while screening is 

being carried out, shall be paid 31 cents pier hour 
for all hours worked. 

16. Subclause (23): 
(23) Employees required to wear fully enclosed protec- 

tive equipment which has an external air support 
system, as part of the protective equipment, then 
worn by the employee, will be paid an allowance 
of 72 cents per hour while employed on work 
which requires them to wear such protective 
equipment. 

17. Subclause (26): 
(26) Lambswool seat covers will be provided to 

employees in the following classifications on a 
personal issue basis, with cleaning at the employ- 
ees cost and replacement of badly worn covers to 
be on return of the old cover. 

Note: Covers will not be supplied to operators/drivers 
already permanently provided with cloth seats. 

• Water Trucks 
• Mobile Plant 
• Locomotives 
• 60R Drills 
• Fuel and Grease Trucks 
• Low Loaders 

Part I—General: Clause 30.—Wages. 
1. Paragraph (a) of subclause (2): 

(a) Level 1 $385.10 
General Lab. 
Cleaner 
Dump Spotter 
Trainee H.P.D. 
Trainee Mach. Op. 
Trainee Observer 
Quarry Labourer 
Plant Labourer 
Sampler 
Trades Assistant Grade I 
Electrical Assistant Grade I 
Brush Hand 
Chainperson 
Warehouse Assistant 
Greaser 
Gardener Grade I 
Train Unloader Operator 
Motor Vehicle Driver 'B' Class—Re- 
stricted 
Level 2 $408.20 
Blast Crew 
Drill Oiler 
Survey Instrument Hand 
Dogperson 
Screen Plant Op. 
Bucket Wheel Op. 
Sample Plant Op. 
Boom Stacker Op. 
Lab. Sample Prep. 
Track Labourer 
Gardener—Grade 2 



Primary Stacker Op. 
Tool and Material Storeperson 
Lube Bay Serviceperson 
Beneficiation Plant Grade 1 
Forklift Up to 10,000 lbs 
Storeperson Grade II 
Trackmobile Operator 
Plant Operator up to 75 bhp 
Sample Plant Controller 
Trainee Mobile Plant Op. 
Track Machines U/50 bhp 
Maint. Employee/Trades Assistant— 
Grade II 
Motor Vehicle Driver 'C'—Restricted 
Electrical Assistant Grade II 
Level 3 
Air Trac Driller (Driller Grade III) 
Mobile Plant 75 bhp-250 bhp 
Ore and Mullock Truck Driver up to 
190 T 
Crusher Operator 
Train Loader Operator 
Stacker, Reclaimer Op. 
Storeperson Grade I 
Forklift + 10,000 lbs 
Forklift + 20,000 lbs 
Pettier 
Powder Monkey 
Swimming Pool Attendant 
Crane Driver—Restricted 
Fuel and Grease Truck 
Serviceperson—Operator 
Beneficiation Plant Grade II 
Laboratory Assistant 
Locomotive Observer 
Water Truck up to 10 tons 
Bus Driver 
Shiploader Operator 
Water Truck Driver—FI 
Track Machines O/50 bhp 
Level 4 
Laboratory Technician 
Ore + Mullock Truck + 190 T 
Driller Grade I 
Deep Hole Air Trac 
Grader Operator 
Mobile Plant 250 and up to 500 bhp 
Ganger 
OHEO Special FI 
Haulpak Driver Instructor 
Jumbo Driver 
Control Room Op. (FI) 
Beneficiation Plant Op. Grade III 
Senior Powder Monkey 
Water Truck + 10 Tons 
Multi-skilled Transport Driver 
Crane Driver (3-C-2) 
Level 5 
Tradesperson 
Senior Driller 
Senior Ganger 
Crane Op. Unrestricted 
Mobile Equip. Plant Op. + 500 bhp 
Industrial Electrician 
Fitter Brake Equipment Railways 
Horticultural Tradesperson 
Beneficiation Plant Grade IV 
Level 6 
Instrument Maker/Repairer 
Tfelecommunications Techn. 
Locomotive Engine Driver 
Tradesperson (as defined) 
Level 7 
Mechanical Tradesperson 
Special (as defined) 
Electrician Special Class 

$431.50 

$454.70 

$480.60 

$494.50 

$503.80 

Radio Communication/Electronic 
Technician 
Loco Driver Instructor 

2. Paragraph (c) of subclause (2): 
(c) Apprentices: 

An apprentice shall be paid a percentage of the 
Level 5 employee's rate (i.e. $480.60) in accor- 
dance with the following scales: 

4 Year Term 
1st year 50 240.40 6.3263 
2nd year 65 312.40 8.2211 
3rd year 85 408.50 10.7500 
4th year 95 456.60 12.0158 
S'/z Year Term 
1st six months 50 240.40 6.3263 
Next year 65 312.40 8.2211 
Next year following 85 408.50 10.7500 
Final year 95 456.60 12.0158 
3 Year Term 
1st year 60 288.30 7.5868 
2nd year 85 408.50 10.7500 
3rd year 95 456.60 12.0158 

3. Paragraph (d) of subclause (2): 
(d) Experienced Tradesperson's Allowance: Trade- 

spersons employed in classifications listed in 
subparagraph (2)(d)(iii) of Clause 30.—Wages of 
this award shall: 

(i) After 12 months' continuous service be paid 
an all purpose rate of $7.50 per week. 

(ii) After two years' continuous service, be paid 
an extra all purpose rate of $5.60 per week, 
to total $13.10 per week. 

(iii) Painters, Carpenters, Plumbers, Bricklayers, 
Boilermaker/Welders, Fitters and TUmers, 
Fitters. Refrigeration Fitters/Mechanics, 
Welders, Panel Beaters and/or Spray Paint- 
ers, Mechanical Fitters, Motor Mechanics, 
Machinists-First Class, Electrical Fitters, 
Electrical Installers, Automotive Electrical 
Fitters, Sheet Metal Workers, Fitters-Fuel 
Injection appointed as such. Brake Equip- 
ment Fitters-Railway, Instrument Makers 
and/or Repairers, Radio and Tfclephone Tfech- 
nicians and Servicemen, Electricians-Special 
Class appointed as such, Industrial Electri- 
cians appointed as such, Radio Communica- 
tions Electronic Technicians, Linespersons, 
Tele-communications Technicians, and Plant 
Mechanics. 

4. Paragraph (e) of subclause (2): 
(e) Tool Allowance: 

(i) Tradespersons employed in classifications 
listed in subparagraph (2)(e)(ii) of Clause 
30.—Wages of this award shall be paid an all 
purpose rate of $9.40 per week. 

(ii) Painters, Carpenters, Plumbers, Bricklayers, 
Boilermaker/Welders, Fitters and TUmers, 
Fitters, Refrigeration Fitters/Mechanics, 
Welders, Panel Beaters and/or Spray Paint- 
ers, Mechanical Fitters, Motor Mechanics, 
Machinists-First class. Electrical Fitters, 
Electrical Installers, Automotive Electrical 
Fitters, Sheet Metal Workers, Fitters-Fuel 
Injection appointed as such. Brake Equip- 
ment, Fitters-Railway, Instrument Makers 
and/or Repairers, Radio and Tfclephone Tfech- 
nicians, Electricians-Special Class appointed 
as such, Industrial Electricians appointed as 
such, Linespersons and Radio, Tfclephone 
Servicepersons, Tfelecommunications Tfech- 
nicians, Radio Communications Electrical 
Technicians and Plant Mechanics. 



(iii) This allowance shall not be paid where the 
employer supplies the employee with all 
necessary tools. 

(iv) An employee in receipt of this allowance 
shall provide himself/herself with all basic 
and appropriate tools, kept in suitable condi- 
tion, for the performance of his/her work. 

5. Paragraph (f) of subclause (2): 
(f) Running Shed Allowance: 

Tradespersons and their assistants engaged on 
trip maintenance work when employed on mainte- 
nance and repair work on diesel electric locomo- 
tive engines (other than work performed at a work 
bench) shall be paid an all purpose allowance of 
$21.40 per week for the life of the award. 

NOTE: This payment is in lieu of all special 
rates and disabilities as otherwise 
payable under this award. 

6. Paragraph (g) of subclause (2): 
(g) Leading Hands: 

In addition to the appropriate rate prescribed in 
paragraph (a) of subclause (2) of this clause, a 
leading hand shall be paid: 

Per Week 
$ 

(i) If placed in charge of not less than 
two and not more than five other 
employees 13.80 

(ii) If placed in charge of more than 
five and not more that ten other 
employees 18.70 

(iii) If placed in charge of more than ten 
and not more than 20 other em- 
ployees 26.80 

(iv) If placed in charge of more than 20 
other employees 32.20 

7. Paragraph (h) of subclause (2): 
(h) Goldsworthy Mining Flexibility and Training 

Allowances: 
In recognition of the flexibility that is provided, 

which results in an increase in training require- 
ments: 

Employees who are not eligible for the experi- 
enced tradesperson or ticketed operators allow- 
ance, are entitled to an all purpose allowance of— 

(i) $2.83 per week (seven cents per hour). (After 
12 months in that classification). 
or 

(ii) $3.25 per week (eight cents per hour). (After 
24 months in that classification). 

8. Paragraph (i) of subclause (2): 
(i) Shift Tradespersons: 

A shift tradesperson (as defined) shall be paid 
a margin of $12.50 per week in addition to the 
appropriate wage for his/her classification. 

9. Paragraph (j) of subclause (2): 
(j) Plumbers' Registration Allowance: 

A registered plumber will be entitled to an all 
purpose allowance of $17.50 per week. 

10. Paragraph (k) of subclause (2): 
(k) Electrician's Licence Allowance: 

(i) An electrical fitter or an electrical installer or 
other electrical tradesperson as the case may 
be, who has successfully completed his/her 
apprenticeship and who has obtained by 
examination and continues to possess a 
current State Energy Commission of Western 
Australia "licence" of not less than B class 
standard shall, in addition to the wage 
prescribed by paragraph (a) of subclause (2) 
of this clause, be paid an allowance of 
$13.80. 

(ii) Dual Licence Allowance—An Electrical 
Tradesperson who holds a licence which is 
endorsed for both fitting and installing work, 
shall be paid an allowance, at the rate of 
$13.80 per week in respect of any week in 
which the tradesperson is allocated and 
performs both fitting and installing work. 
This allowance is payable in addition to the 
electrician's licence allowance. 

(iii) Special Permit—An apprentice who has 
completed his/her fourth year of apprentice- 
ship and who holds a special permit enabling 
him/her to perform the same range of work 
provided by the 'B' class licence shall be 
entitled to a flat weekly payment of $13.80 
per week until such time as he/she is eligible 
to qualify for the 'B' class licence. 

(iv) Restricted Licence—A Fitter/ Refrigeration, 
Instrument Maker and/or Repairer or Elec- 
tronics Tradesperson who holds an appropri- 
ate restricted electrical licence pursuant to 
Regulations 22 and 23 of the Electricity Act 
Regulations shall be paid a flat weekly 
allowance of $6.90. The allowance is not 
payable in respect of electrical permits. 

(v) The allowance specified herein shall not 
compound by overtime penalty rate or week- 
end holiday shift premium addition. 

11. Paragraph (1) of subclause (2): 
(1) P.H.E.D. In-Charge Allowance: 

An all purpose allowance of $11.00 per week 
shall be paid to Power House Engine Drivers In 
Charge. 

12. Paragraph (m) of subclause (2): 
(m) Single Operative Power House Allowance: 

In a powerhouse manned by one powerhouse 
engine driver, that employee, in addition to his/her 
normal classification shall be paid an additional 
$4.10 per week all purpose rate. In a powerhouse 
which is normally manned by more than one 
engine driver, on any occasion when it is manned 
by one driver, he/she shall be entitled to claim 8 
cents in addition to his/her normal hourly rate 
whilst so engaged. 

13. Paragraph (n) of subclause (2): 
(n) Ticket Operator's Allowance: 

An employee:— 
(i) who is either a Ticketed Shovel Operator, or 

Unrestricted Certificated Crane Operator, or 
Locomotive Driver, or Power Station Engine 
Driver, and has been operating equipment 
which requires one of the above certificates, 
and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provisions of 
paragraph 7 (10)(b), to work on any job for 
which he/she has been trained, and 

(iv) in his/her Department is available to be 
trained in work, subject to the provisions of 
paragraph 7(10)(b), which may be currently 
outside his/her range of skills will, in 
recognition of the foregoing, be paid a 
Ticketed Operator's Allowance of— 
(aa) after 12 months continuous service in 

this classification, an all purpose rate of 
$7.50 per week; 

(bb) after two years continuous service in 
that classification, an all purpose rate of 
a further $5.60 per week to total $13.10 
per week. 



14. Paragraph (o) of subclause (2): 
(o) Coded Welders Allowance—Finucane Island 

A boilermaker welder who has successfully 
completed his/her apprenticeship and who has 
obtained by examination and continues to possess 
a current Australian Standard Code Certificate 
Number 3E, shall be paid an allowance of $6.50 
per week extra. This allowance is a flat payment 
allowance and will be paid for each hour worked 
including overtime. Because the need for these 
skills is rare, there will be a maximum of two (2) 
appointments to this classification at any one time. 
However, if there is specific work in the future 
requiring this skill at another GML site, the work 
would be carried out by welders receiving this 
allowance. 

15. Subclause (5): 
(5) Construction Allowance: 

An all purpose disabilities allowance of $6.50 
per week shall be paid to employees when 
employed on construction work. This allowance 
shall not apply to employees employed in a shop. 

Part I—General: Clause 32.—Redundancy of Employees. 
1. Paragraph (j) of subclause (10): 

(j) The Company will arrange for the transportation 
of employees' personal effects, including tools but 
excluding boats, vehicles, caravans, sheds, ga- 
rages, and the like, to the location applicable in 
paragraph (h) of subclause (10) of this clause. 

Married employees who wish to transport their 
own personal effects will receive $831.20 and 
single employees $415.60. 

The provisions of this subclause do not apply 
in cases where the new employer accepts this 
responsibility. 

Part I—General: Clause 37.—Cyclone Shutdown. 
1. Subclause (4): 

(4) An employee who is required to remain at work 
or who is called out to work during a red alert, as 
a result of a cyclone, shall be paid double his/her 
normal single hourly rate for each hour worked, 
except where this award provides for a higher rate 
and, in addition, he/she shall be paid $34.70 for 
each eight hours he/she remains at work during 
that red alert. 

Part II—Railway Traffic Operations: Clause 3.—Shift Work 
and Shift Rosters. 

1. Placitum (bb) of subparagraph (i) of paragraph (c) of 
subclause (6): 

(bb) A crew member who is spare on the roster, ie not 
already rostered to relieve another shift, where 
less than 24 hours notice is given. The penalty 
applicable will be: 

Level 5 Driver $107.10 
Level 4 Driver $ 86.70 
Level 3 Trainee Driver $ 70.70 
Level 2 Trainee Driver $ 55.70 
Level 1 Trainee Driver $ 37.50 

Part II—Railway Traffic Operations: Clause 4.—Hours. 
1. Subclause (2): 

(2) Additional Hours 
An employee who accepts work in excess of the 

rostered hours for the shift shall be paid at the 
applicable rate specified for the employees classi- 
fication and is inclusive of an hourly rate 
calculated at the appropriate overtime rate, pro- 
portional meal break, shift penalty and disability 
allowances. 

The rates applicable are: 

Level 5 
Level 4 
Level 3 
Level 2 
Level 1 

Rate per Hour 
$32.15 
$26.75 
$21.40 
$17.15 
$12.85 

Part II—Railway Traffic Operations: Clause 5.—Remunera- 
tion. 

5. Remuneration. 

The annual income involves calculating an employees 
earnings over a full 12 months operational working of the 
roster. The rate covers all payments for the performance of 
all duties for the appropriate jobs on the roster and includes 
all disability payments, shift penalties, overtime, crib breaks 
and appropriate award payments including the clearance of 
all leave entitlements and then paying a proportionate fixed 
amount each fortnight. 

State Wage Case Decisions of the West Australian 
Industrial Relations Commission will be applied to the base 
salary (ie excluding crib and transport allowances), but shall 
exclude the District Allowance unless otherwise directly 
addressed in General Orders. 

With respect to the Wage Employees Provident Fund, the 
current method of calculation of contributions will remain 
unchanged. That is the five per cent "Provident contribu- 
tion" is an amount equal to five per cent of the weekly 
award rate, as specified for the appropriate level in Part 1 
Clause 30.—Wages of this award, lite "award contribu- 
tion" of three per cent is based on the weekly award rate, 
plus service pay and shift penalties for the appropriate level 
in Part I Clause 30.—Wages of this award. If Insurance and 
Superannuation Commission guidelines change, the matter 
would have to be referred to the Trustees before any 
alteration to the fund rules occur. 

The annual salary applicable to each level is as follows: 
Annual 
Income 

$ 
Locomotive Driver 
Level 5 Base Salary 66,763.92 

Daily Base 256.78 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 73,207.37 
Fortnightly Pay 2,815.67 
Rostered Shift 281.57 

Locomotive Driver 
Level 4 Base Salary 54,078.78 

Daily Base 208.00 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 60,522.23 
Fortnightly Pay 2,327.78 
Rostered Shift 232.78 

Trainee Driver 
Level 3 Base Salary 44,064.19 

Daily Base 169.48 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 50,507.64 
Fortnightly Pay 1,942.60 
Rostered Shift 194.26 

Trainee Driver 
Level 2 Base Salary 34,717.24 

Daily Base 133.53 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 41,160.69 
Fortnightly Pay 1,583.10 
Rostered Shift 158.31 
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Annual 
Income 

Trainee Driver 
Level 1 B: Base Salary 23,367.37 

Daily Base 89.87 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 29,810.82 
Fortnightly Pay 1,146.57 
Rostered Shift 114.65 

Part 11—Railway Traffic Operations: Clause 6.—Allow- 
ances. 

6. Allowances. 
ADDITIONAL PAYMENTS 
Training Allowance 
A training allowance of $4.50 per shift will be paid whilst 

an employee is training another employee. This applies 
when a third person is rostered for instructional purposes. 

Schedule 1—Patties to the Award. 
Union Parties to the Award 

Metals and Engineering Workers' Union—Western Aus- 
tralia 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch) 

Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 
Branch 

The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers 

Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 

Employer Party to the Award 
BHP Iron Ore (Goldsworthy) Limited 

Dated this 14th day of January, 1982. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2A. State Wage Principles—June 1991 
2B. Award Modernisation and Enterprise Consulta- 

tion 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Wages 
8. Hours of Work 
9. Overtime 

10. Contract of Service 
11. Holidays 
12. Annual Leave 
13. Absence Through Sickness 
14. Payment of Wages 
15. Time and Wages Record 
16. Proportion of Juniors 
17. Breakdowns, etc. 
18. No Reduction 
19. Meal Times 
20. Meal Money 
21. Under-Rate Employees 
22. Allowances 
23. General Conditions 
24. Part-Time Employees 
25. Long Service Leave 
26. Maternity Leave 
27. Shift Work 
28. First Aid Equipment 
29. Bereavement Leave 
30. Posting of Award and Union Notices 
31. Right of Entry 
32. Casual Employees 
33. Superannuation 

Schedule A—Parties to the Award 
Schedule B—Respondent 

2k.—State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

LAUNDRY WORKERS' AWARD, 1981. 
No. A 29 of 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 14th day of January, 1994. 

J. CARR1GG, 
Registrar. 

Laundry Workers' Award, 1981. 
No. A 29 of 1981. 

L—Title. 
This award shall be known as the Laundry Workers' 

Award, 1981 and replaces Award No. 8 of 1963 as amended. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by the Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2B.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 



(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

3.—Scope. 
This award shall apply to all employees employed by the 

respondents in Schedule B hereto, in the classifications 
described in clause 7—Wages, hereof in a laundry business. 
For the purpose of this award a "Laundry Business" means 
any business which performs laundry work for the public 
and includes a "Laundrette" and laundry work shall be 
deemed to include the laundering of overalls, coats and 
towels, which are laundered by the proprietor and hired out 
by him for fee or reward. 

4.—Term. 
The term of this award shall be for a period of one year 

as from the beginning of the first pay period commencing 
after the date hereof. 

5.—Area. 
This award shall have effect within the South-West Land 

Division of Western Australia. 

6.—Definitions. 
(1) "Laundry Employee—Grade 1" means:— 

— An employee in the first 6 months (991 hours 
inclusive of public holidays and annual leave) of 
employment with no previous experience in the 
industry. 

— Works under routine supervision either individu- 
ally or in a team environment. 

— Responsible for own work subject to detailed 
instructions. 

— Carries out duties in a safe, responsible and 
efficient manner. 

Indicative of tasks which an employee at this level may 
perform are the following:— 

1. Be able to identify and classify items of linen/ 
garments and associated simple tasks. 

2. Be able to load and unload drying machines. 
3. Be capable of simple keyboard operations. 
4. Maintain simple production records. 
5. Clean machines. 

Furthermore, an employee at this level will be trained in 
at least one of the following work brackets:— 

Bracket 1 
1. Perform all manual or machine folding/hanging 
operations on linen/garments. 
2. Perform all ironing machine functions either 
manually or with the aid of semi-automatic or 
automatic feeding, folding and preparing equipment. 
3. To operate a tunnel finisher. 
4. To use a heat seal or heat marking machine or to 
mark linen with any other type of machine manually. 
5. Packing of garments/linen for customer supply. 
Bracket 2 
1. Operate any washing, drying and extracting equip- 
ment. 
2. Operate towel unwinding equipment. 
Bracket 3 
1. Operate any textile pressing machine. 
Bracket 4 
1. Manual or machine repairer of garments or linen. 

(2) "Laundry Employee—Grade 2" means:— 
An employee with at least 6 months employment in the 

industry who can competently perform the tasks required of 
them in the appropriate bracket, as well as meeting the 
general requirements of a Grade 1, even though they may 
not have completed training in all the tasks in their Bracket. 
Notwithstanding, in such case, the employee will be 
required to qualify in the tasks missed while in Grade 1. 

Furthermore an employee at this level will be trained in 
at least one additional bracket. 

An employee at this level must also be able to:— 
— Operate with a minimum of supervision. 
— Recognise and report obvious faults in the 

equipment they use. 
— Be responsible for the maintenance of the quality 

and quantity of their own output. 

(3) "Laundry Employee—Grade 3" means:— 
An employee who meets the requirements of a Grade 
2 Laundry Worker, and in addition: 

1. Has the skills to efficiently carry out two Brackets 
and is required to utilise these skills. 
OR 

2. Operates washing and ancillary equipment and is 
responsible for work flow and control of all 
washing supplies for such equipment and can 
carry out these tasks with minimal supervision. 
OR 

3. A repairer who is competent to perform all facets 
of repair functions and is required to utilise these 
skills. Tasks performed by a repairer at this level 
would include but not be limited to the following: 
— zip replacement 
— pocket replacement 
— alterations 
— making of monograms 

(4) "Laundry Employee—Grade 4" means:— 
— Meets the requirements of a Grade 3 Employee. 
— Appointed to supervise a production section of the 
operation. 
— Responsible for the work flow and quality standards. 
— Responsible for the implementation of on-the-job 
training. 
Indicative of the tasks which an employee at this level 
may perform include the following:— 
—induction of new employees; 
— co-ordinates employees and work on a daily basis; 
— exercises intermediate keyboard skills. 

(5) "Casual Employee" means any employee who is 
employed for a period of not more than 20 working days 
exclusive of public holidays. An employee who is continu- 
ously employed for more than this time shall be regarded 
as permanent. 

7.—Wages. 
The minimum weekly rate of wage payable to employees 

covered by this award shall be: 

(1) Adult Employees 
Classification Rate Relativity to 

Tradesperson 
Laundry Employee— $328.40 80% 
Grade 1 
Laundry Employee— $338.90 85% 
Grade 2 
Laundry Employee— $356.20 91% 
Grade 3 
Laundry Employee— $364.50 95% 
Grade 4 
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(2) Junior Employees: 
Junior employees shall receive the prescribed percentage 

of the adult rate for the class of work on which they are 
engaged. 

% 
Under 16 years of age 55 
16 to 17 years of age 65 
17 to 18 years of age 75 
18 to 19 years of age 85 
19 to 20 years of age 90 
20 to 21 years of age Adult Rates 

(3) Transition to New Classification Structure: 
(a) As at the first pay period commencing on or after 

the 3 March 1993 all employees employed 
pursuant to the provisions of this award shall be 
transferred to the new classification structure. 

(b) Provided that no employee shall suffer a reduction 
in wages as a result of transfer onto the new 
classification structure. 

(4) Casual employees shall receive 20 per cent in addition 
to the rates prescribed in this clause for the work performed. 

8.—Hours of Work. 
(1) The ordinary hours of work shall be performed 

between Monday to Saturday inclusive, provided that any 
ordinary hours worked on a Saturday shall be paid for at the 
rate of time and one half. 

(2) Except as hereinafter provided, the ordinary hours of 
work shall be rostered on any five days of the week and shall 
provide for two consecutive days off in each weekly period. 

(3) The ordinary hours of work shall be an average of 38 
per week with the hours actually worked being 40 per week 
and shall be worked: 

(a) with 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each cycle as 
an Accrued Day Off; 

(b) with two hours of each week's work accruing as 
an entitlement to a maximum of 12 Accrued 
Day(s) Off shall be taken in a minimum period of 
one week made up of five consecutive Accrued 
Day(s) Off in conjunction with a period of annual 
leave or at a time mutually acceptable to the 
employer and the employee. 

(c) Where Accrued Days Off are allowed to accumu- 
late, the employer may require that they be taken 
within 12 months of the employee becoming 
entitled to an ADO. 

(4) In lieu of the provisions of subclause (2) the ordinary 
hours of an employee may be worked within a ten day, two 
week cycle, with an adjustment to hours worked to enable 
76 hours to be worked over 9 or 9.5 days of the two week 
cycle and an entitlement to take the other day or half day 
in each cycle as an accrued day or half day off, or by 
employees working less than eight ordinary hours on one 
day each week or fortnight. 

(5) Different methods of working a 38 hour week may 
apply in particular workplaces or with specific groups of 
employees. 

(6) In each place of employment an assessment should be 
made as to which method of implementation best suits the 
enterprise and the proposal shall be discussed with the 
employees concerned and the Union. The method of 
working the 38 hour week existing as at 1 March 1989 may 
only be altered with the agreement of the employer and the 
majority of employees affected. 

The Union shall be notified in writing before any change 
takes place and if the majority of Union members affected 
do not support the proposed change then the Union may refer 
the matter to the W.A. Industrial Relations Commission for 
determination. 

While the dispute is being determined by the Commis- 
sion, the status quo shall remain. 

(7) The ordinary hours of work shall not exceed eight per 
day without payment of overtime except in accordance with 
subclause (3) of this clause. 

9.—Overtime. 
(1) Work required to be performed by any employee 

before the usual starting time or after the usual finishing 
time or in excess of his or her ordinary daily hours, shall be 
deemed overtime and be paid for as such. 

(2) Overtime work performed on Monday to Friday 
inclusive shall be paid for at the rate of time and one-half 
for the first 2 hours and double time thereafter. 

(3) Overtime work performed prior to 12 noon on a 
Saturday shall be paid for at the rate of time and one half 
for the first 2 hours and double time thereafter. 

(4) Overtime work performed after 12 noon on a Saturday 
or on a Sunday shall be paid for at the rate of double time. 

(5) All work performed on any of the public holidays 
specified in Clause 11 of this award shall be paid for at the 
rate of double time and one-half. 

(6) Notwithstanding anything contained in this award— 
(a) An employer may require any employee to work 

reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award or employee 
covered by this award, shall in any way, whether 
directly or indirectly, be party to or concerned in 
any ban, limitation or restriction upon the working 
of overtime in accordance with the requirements 
of this subclause. 

(7) An employee called back to work after his/her normal 
working time has finished shall be paid a minimum of three 
hours at the overtime rate of payment. 

(8) (a) By agreement between the employer and employee 
time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. 

(b) The actual period of time off may be accrued and taken 
at a time mutually agreed between the employer and 
employee concerned provided that such accumulation is 
limited to an overtime rate equivalent of 38 hours. 

10.—Contract of Service. 
(1) Except in the case of casual employees, whose 

engagement shall be by the hour, the contract of hiring of 
every employee shall be by the week, terminable by two 
days' notice on either side or in the event of such notice not 
being given by the payment of two days' pay by the 
employer or the forfeiture of two days' pay by the employee. 

(2) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

11.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall subject to clause (9) (3)—Overtime hereof, be allowed 
as holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case an employee need not 
present himself for duty and payment may be deducted but 
if work be done ordinary rates of pay shall apply. 



(3) Where— 
(a) A day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be 
a half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(4) Any employee absenting himself from work without 
reasonable cause on the whole or any portion of the working 
day preceding or on the whole or any portion of the working 
day succeeding a holiday provided for herein shall not be 
entitled to payment for such holidays. 

12.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his/her employer after a period of 12 months' continuous 
service with such employer. 

(2) Before going on leave the employee shall be paid the 
ordinary wages as prescribed by Clause 7.—Wages of this 
award he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(3) (a) In addition to his/her payment for annual leave an 
employee shall receive a loading of 17.5 percent calculated 
on his/her ordinary rate of wage as prescribed by Clause 
7.—Wages of this award. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves his/her 
employment or his/her employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid 2.923 hours' pay at his/her ordinary rate of 
wage in respect of each completed week of service in that 
qualifying period. 

(6) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to claim 
sick pay or time spent on holidays, annual leave or long 
service leave as prescribed by this award shall not count for 
the purpose of determining his/her right to annual leave. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (4) of this clause, to such leave 
on full pay as is proportionate to his/her length of service 
during that period with such employer, and if such leave is 
not equal to the leave given to the other employees, he shall 
not be entitled to work or pay whilst the other employees 
of such employer are on full pay. 

(8) In addition to any payment to which he/she may be 
entitled under subclause (5) hereof, an employee whose 
employment terminates after he/she has completed a 12 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that leave 
or, in a case to which subclause (9) of this clause applies, 
in lieu of so much of that leave as has not been allowed, 
unless;— 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he/she has teen dis- 
missed occurred prior to the completion of that 
qualifying period. 

(9) In special circumstances and by mutual consent of the 
employer, the employee, and the union concerned, annual 
leave may be taken in not more than two periods. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(12) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

13.—Absence through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at a rate of l/6th 
of a week for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his illness or injury and the estimated duration 
of the absence. Provided that the employee's inability to 
attend, other than in extraordinary circumstances, is advised 
to the employer within 4 hours of the commencement of the 
employee's rostered shift. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests that the next and subsequent absences 
in that year if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 7 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result 
of his personal ill health or injury for a period of 7 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 



to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
12—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 12—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employee who suffers personal ill health or injury 
while on an accumulated day off shall not be entitled to 
claim sick pay in respect of that day. 

14.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) Where the employer requires the employee to 
establish an account for the purpose of receiving his or her 
wages, the employer shall pay costs associated with such 
account establishment or maintenance. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution, such fees shall be paid by the employer. 

(c) The employee may be paid his/her wages by cheque 
or into his/her bank account. Where the employee is paid 
wages by electronic funds transfer then the employer, in 
agreement with the employees concerned and the Union, 
may specify a limited number of sources into which the 
funds may be transferred. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the employee to cash the cheque on pay day, reasonable 
access to the facility shall be allowed by the employer 
during working time. 

(4) No deduction shall be matte from an employee's 
wages unless the employee has agreed to such deduction in 
writing, or the deduction is authorised by the award. 

(5) Wages shall be paid once weekly in the employer's 
time. 

(6) An employee who lawfully leaves his/her employment 
or is dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of his/her 
service with the employer. Provided that if payment is not 

made as aforesaid, the employee shall be deemed to have 
continued in the employ of the employer until such time as 
all entitlements are paid to the employee, and the employee 
shall be entitled to payment for the ordinary hours he/she 
would have worked during such period. 

15.—Time and Wages Record. 
A readily intelligible record shall be kept by each 

employer, in which shall be entered and/or marked the name 
of each employee under this award, the age of the employee, 
the nature of the work performed, the hours worked each 
day, and the amount of wages received each pay. The said 
record shall be open to the inspection of an accredited 
representative of the union at any time during working 
hours, who shall be allowed to take extracts therefrom. 

The employer and the employee shall be severally 
responsible for the proper posting of the record each week. 

16.—^Proportion of Juniors. 
Junior employees may be employed in the following 

proportions: 
(1) Females—2 juniors to each adult employee. 
(2) Males —1 junior to each adult employee. 

Provided that, where special circumstances arise in any 
given business, arrangement for the employment of juniors 
in greater proportion may be made between the union and 
the employer concerned: Provided further, that where the 
employer or his manager is himself performing the duties 
of an employee, one junior employee may be employed. 

17.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day, upon which the employee cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage or work by any cause which the employer 
cannot reasonably prevent. 

18.—No Reduction. 
Nothing herein contained shall in itself operate to reduce 

the wages of any employee who at the date of this award 
was receiving a rate of pay in excess of the provisions of 
clause 7 hereof. 

19.—Meal Times. 
(1) The meal interval shall be taken between 12 noon and 

2 p.m. and shall be not less than 30 minutes nor more than 
one hour in duration. 

(2) A morning tea break of 10 minutes' duration shall be 
allowed to all employees. Where an employer proposes to 
work overtime at the conclusion of the normal hours of work 
all employees who will be involved in working overtime of 
more than Vfr half hours shall be allowed a break of 10 
minutes' duration. Such break shall be counted as time 
worked. 

20.—Meal Money. 
An employee required to work overtime for more than 

two hours without being notified on the previous day or 
earlier, that he/she will be so required to work, shall be 
supplied with a meal by the employer or paid $5.40 for a 
meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the employee concerned on 
the previous day or earlier that such second or subsequent 
meal will also be required, provide such meals or pay an 
amount of $5.40 for each second or subsequent meal. No 
such payments need be made to employees living in the 
same locality as their workshops who can reasonably return 
home for such meals. 

If an employee in consequence of receiving such notice 
has provided him/herself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than notified, he/she shall be paid the amount 
above prescribed in respect of the meals not then required. 



21.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

22.—Allowances. 
Where an employee is required to sort foul linen an extra 

allowance of 28 cents per hour will be paid whilst so 
employed on this type of work. 

23.—General Conditions. 
(1) Where practicable, some protective coverings shall be 

placed on cement or steel floors. 
(2) Dining rooms with boiling water available at meal 

time shall be provided. 
(3) Employees engaged on washing machines or in 

wash-houses shall be provided with rubber boots when 
required. 

(4) No female employee under the age of 18 years shall 
be required to lift weights in excess of 11.5 kilograms. No 
other female employee shall be required to lift weights in 
excess of 16 kilograms. 

(5) The employer shall, if required, supply rubber aprons 
to employees in the wash-house. 

(6) The employer shall provide a uniform to be worn by 
each employee. The employer shall launder that uniform 
free of charge. 

24.—Part-Time Employees. 
(1) Notwithstanding anything else contained in this 

award, adult employees may be employed as part-time 
employees for less than 38 hours in any week. 

Such employee shall be engaged for a minimum of 3 
hours on each day he/she is employed to work. 

(2) Part-time employees shall receive payment for wages, 
annual leave, holidays and sick leave on a pro-rata basis in 
the same proportion as the number of hours usually worked 
each week bears to 38 hours. 

(3) Part-time employees may be employed up to the 
proportion of one part-time employee for each three 
full-time employees. 

25.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

59 of the Western Australian Industrial Gazette at pages 1 -6 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

26.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 

ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 



qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) an employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 

employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

27.—Shift Work. 
For all work performed on any shift other than day shift, 

payment shall be made at the rate of 15% per shift in 
addition to the rate prescribed in clause 7 hereof. 

28.—First Aid Equipment. 
Adequate first aid equipment shall be provided in all 

establishments. 

29.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de-facto wife or de-facto husband, father, 
mother, parent-in-law, brother, sister child or step-child be 
entitled on notice, of leave up to and including the day of 
the funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the employee in 2 ordinary working days. 
Proof of such death shall be furnished by the employee to 
the satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay or on 
a public holiday. 

30.—Posting of Award and Union Notices. 
Space shall be provided in a mutually convenient place 

for the purpose of posting bona fide union notices and a copy 
of this award. 

31.—Right of Entry. 
Accredited representatives of the union shall be permitted 

to interview the employees on the business premises of the 
employer during non-working times or meal breaks. 

In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of employees or of machines in the process of 
production, such union representatives shall have right of 
entry into the factory at any time during which the 
employees or machines concerned are working. 

32.—Casual Employees. 
(1) A casual employee may be employed for a minimum 

of 3 hours on each occasion. 
(2) In lieu of the provisions of this award relating to 

annual leave, sick leave and public holidays, a casual 
employee shall be paid at a rate including a loading of 20% 
in addition to the rate prescribed by Clause 7.—Wages of 
this award based on a 38 hour week. 

33.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 



(b) Except where the Trust Deed provides otherwise 
employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which complies 

with the Australian Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or 
other remuneration regularly received by the employee in 
respect of the time worked in ordinary hours and shall 
include shift work penalties, payments which are made for 
the purpose of District or Location Allowances or any other 
rate paid for all purposes of the award to which the employee 
is entitled for ordinary hours of work. Provided that 
"ordinary time earnings" shall not include any payment 
which is for vehicle allowances, fares or travelling time 

allowances (including payments made for travelling related 
to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 1 st day of July, 1989. 
(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions of my 

own; and 
(3) that no deductions will be made from my wages 

for superannuation without my consent. 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule B—Respondents. 
ALSCO Linen Service Pty. Ltd., 
228 Great Eastern Highway, 
RIVERVALE WA 6103. 
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The Fremantle Steam Laundry Co Pty. Ltd., 
Swan Street, 
NORTH FREMANTLE WA 6159. 
Initial Services (Linen Rental) Pty. Ltd., 
82 John Street, 
WELSHPOOL WA 6106. 
West Coast Linen Services Pty. Ltd., 
182 Abemethy Road, 
BELMONT WA 6104. 

DATED at Perth this 25th day of November, 1981. 
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MEAT INDUSTRY (WESTERN AUSTRALIAN LAMB 
MARKETING BOARD) AWARD, 1981 

No. A 37 of 1981 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 14th day of January, 1994. 

J. CARRIGG, 
Registrar. 

Meat Industry (Western Australian Lamb Marketing Board) 
Award, 1981 

No. A37 of 1981. 
AWARD No.A37 OF 1981 

1.—Title. 
This Award shall be known as the Meat Industry (Western 

Australian Lamb Marketing Board) Award, 1981. 

1A.—State Wage Principles. 
It is a condition of this award/industrial agreement that 

any party seeking to vary its terms on or from the 31st day 
of January 1992 shall not pursue before the Commission any 
variation to such award/industrial agreement without due 
regard for the Principles as stated by die Commission in the 
Reasons for Decision in Matter No. 1752 of 1991 for the 
duration of those Principles. 

2.—Arrangement 
1. Title 

1A. State Wage Principles 
2. Arrangement 

2k. State Wage Principles September, 1989 
2B. Structural Efficiency 

3. Scope 
4. Area 
5. Term 

5A. Interpretation 
6. Copy of Award 
7. Contract of Service 

Ik. Seasonal Conditions 
8. Rates of Wages 

8A. Allowances 
9. Mixed Functions 

10. Hours 
10A. Rostered Time Off 

11. Overtime 
12. Meal Money 
13. Meal Times and Breaks 
14. Shift Work 
15. Time and Wages Record 
16. Holidays 
17. Annual Leave 
18. Absence Through Sickness 
19. Bereavement Leave 
20. Long Service Leave 
21. Under-Rate Employees 

2A.—State Wage Principles—September, 1989. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims award or overaward except when 
consistent with the State Wage Principles. 

2B.—Structural Efficiency. 
(1) Statement of Principle: 
The parties to this award are committed to co-operating 

positively to increase the efficiency, productivity and 
competitiveness of the government meat industry and to 
enhance the career opportunities, quality of working life, job 
satisfaction and job security of employees in the government 
meat industry. 

(2) Consultation in the Workplace: 
(a) At each workplace or enterprise a consultative 

mechanism shall be established upon request by 
the union. Measures raised by the employer, 
employees or union for consideration consistent 
with the objectives of subclause (1) hereof shall 
be processed through that consultative mecha- 
nism. 

(b) Measures raised for consultation consistent with 
paragraph (a) hereof shall, unless specified else- 
where in this award, include matters related to 
training and vocational education as defined in 
Clause 31.—Skills Acquisition, and any other 
measures consistent with subclause (1) of this 
clause. 

(3) Consultative Mechanism and Procedures: 
All consultative mechanisms and procedures for the 

purposes of this clause shall be constituted and operate in 
accordance with Schedule 1 to this award. 

(4) Change in the Absence of Consultation: 
Without limiting the rights of either the employer or the 

union to arbitration, in a plant or enterprise where no 
consultative mechanism has been established any proposed 
change designed to increase flexibility at the plant or 
enterprise shall be subject to the following requirements— 

(a) the change shall not affect standards developed in 
accordance with Clause 31.—Skills Acquisition; 

(b) the change shall not affect the prevailing industrial 
standards of the Western Australian Industrial 
Relations Commission; 

(c) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) the relevant union or unions must be a party to the 
agreement and where discussions are considering 
matters requiring any award variation the union 
must participate in all such discussions; 

(f) any agreement shall be subject to the approval by 
the Western Australian Industrial Relations Com- 
mission. 



3.—Scope. 
This Award shall apply to employees employed by the 

Western Australian Lamb Marketing Board at its packing 
plant located in the premises of Frigoscandia of Spearwood, 
on work for which a Classification is set out in Clause 
8—Rates of Wages. 

4.—Area. 
This Award shall operate in the area controlled by the 

Western Australian Lamb Marketing Board at Frigoscandia, 
Spearwood. 

5.—Term. 
The term of this Award shall be for a period of six months 

beginning from the first pay period on or after the date 
hereof. 

5A.—Interpretation. 
Any reference in this award to the male pronoun or job 

descriptions/classifications expressed in the male gender 
will be read to mean and include reference to the female 
pronoun and females employed in such job descriptions/ 
classifications. 

6.—Copy of Award. 
A copy of this Award shall be kept by each employer in 

a position accessible to all employees. 

7.—Contract of Service. 
(1) Except in the case of an employee engaged as a casual 

employee in accordance with the provisions of this clause, 
the contract of service shall be weekly. 

(2) (a) A contract of service to which this award applies 
may be terminated in accordance with the provisions of this 
clause and not otherwise but this subclause does not operate 
so as to prevent any party to a contract from giving a greater 
period of notice than is hereinafter prescribed or an 
employer and an employee agreeing to waive such notice. 
Provided that this subclause does not operate so as to affect 
an employer's right to dismiss an employee without notice 
for misconduct and an employee so dismissed shall be paid 
wages for the time worked up to the time of dismissal only. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (5) of this clause and the 
contract terminates when that period expires. 

Provided that where such notice is given at or before the 
commencement of the ordinary hours of duty of any day, 
that day shall be counted as the first day of a week of notice 
or the day in the case of a day of notice. 

(3) In lieu of giving the notice referred to in subclause (2) 
of this clause, an employer may pay the employee concerned 
his ordinary wages for the period of notice to which he 
would otherwise be entitled. 

(4) (a) Where an employee leaves his employment: 
(i) without giving the notice referred to in subclause 

(2) of this clause; or 
(ii) having given such notice, before the notice 

expires. 
he forfeits his entitlement to any moneys owing to him under 
this award except to the extent that those moneys exceed his 
ordinary wages for the period of notice which should have 
been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) the contract of service shall, for the purpose of this 
award be deemed to have terminated at the last 
time at which the employee was last ready, willing 
and available for work during ordinary working 
hours under the contract; and 

(ii) the provisions of subclause (2) of this clause shall 
be deemed to have been complied with if the 
employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent to 
the employee's ordinary wages for the period of 
notice which should have been given. 

(5) The period of notice referred to in subclause (2) of this 
clause is:— 

(a) in the case of a casual employee, one hour; 
(b) in any other case— 

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the first month of such employment, one 
week. 

(6) (a) On the first day of engagement an employee shall 
be notified by his employer or by the employer's representa- 
tive whether the duration of his employment is expected to 
exceed one month and, if he is hired as a casual employee, 
he shall be advised accordingly. 

(b) An employee shall, for the purposes of this Award, be 
deemed to be a casual employee— 

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the notification referred to in paragraph (a) of 
this subclause is not given and the employee is 
dismissed through no fault of his own within one 
month of commencing employment. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 18 of this Award or such absence is on account of 
holidays, annual leave, long service leave or bereavement 
leave to which the employee is entitled under the provisions 
of this Award. 

(8) A casual employee shall be paid a proportion of the 
ordinary weekly rate of wage prescribed by this Award for 
the calling in which he or she is engaged, according to the 
number of hours actually worked plus twenty per centum of 
that amount with a minimum payment as for seven hours. 

(9) A part-time employee, that is an employee who 
regularly works for less than forty hours each week, shall 
be paid a proportion of the ordinary weekly rate of wage 
prescribed by this Award for the calling in which he or she 
is engaged, according to the number of ordinary hours 
actually worked each week, plus fifteen per centum of that 
amount with a minimum payment as for five hours for each 
day worked. 

7A.—Seasonal Conditions. 
(1) General Entitlement: 
Any employee other than a casual employee whose 

services have been terminated by the employer through no 
fault of the employee, and who applies for employment 
within two weeks of being next notified by the employer that 
work is available, shall be entitled to have credited to him 
or her— 

(a) any sick leave which stood to the credit of the 
employee at the time of termination of his or her 
service; and 

(b) the accumulated service which stood to the credit 
of the employee at the time of termination of his 
or her service. 

(2) Long Service Leave: 
For the purposes of long service leave, such an employee 

shall retain his or her continuity of service and shall be 
deemed to have applied for and be granted leave without pay 
for the period between termination and re-employment 
pursuant to Clause 4 of the Government Employees Long 
Service Leave General Order No. 763 of 1982. 

(3) Notification: 
For the purposes of this clause, the publication of an 

advertisement in the Public Notices section of a daily 
newspaper with a circulation throughout Western Australia 
shall constitute notification of an employee where the 
advertisement calls for applications for employment for the 
classification held by that employee at the time of the 
employee's termination. 

(4) Unsuccessful Application: 
Subject to subclause (5), where an employee applies for 

re-employment as prescribed by subclause (1) hereof but is 
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not re-employed the entitlement conferred by that subclause 
shall be preserved until such time as the employee fails to 
apply for re-employment in accordance with subclause (1) 
when notified. 

(5) Time Limit: 
The entitlement conferred by subclause (1) hereof shall 

lapse if the period between termination and re-employment 
exceeds 5 years. 

8.—Rates of Wages. 
(1) Rates: 
The following shall be the minimum rates of wages paid 

to employees covered by this award: 
$ 

(a) General Butcher (including employees 
required or permitted to perform the 
duties of a General Butcher 346.40 

(b) Band Saw Operator 335.30 
(c) Process Employee 309.70 

A Process Employee shall be competent to carry out 
any or all of the following duties: wrap and pack meat 
as requested; trim offal and meat as required; operate 
a strapping machine; operate a vacuum packing 
machine; maintain and/or record production details as 
required; place stencils, labels on cartons as required; 
work in a chiller/cold room; and any general duties as 
may be directed 

(2) Divisor: 
Payment of hourly wages shall be calculated on the basis 

of a 40 hour divisor. 
(3) Junior Employees: 
Junior employees shall be paid the minimum weekly rates 

based on the percentage of the total wage applicable to the 
adult classification for the work being performed. 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

8A.—Allowances. 
(1) Leading Hand's Allowance: 
An employee who is placed in charge of more than two 

other employees for not less than one day shall be paid the 
following weekly Leading Hand's Allowance for all 
purposes— 

$ 
3 to 10 people 12.00 
11 to 20 people 18.70 
More than 21 people 24.60 

(2) Pro-rata Entitlement: 
Where entitlement to an allowance depends upon the 

performance of particular duties and an employee performs 
those duties for less than a full week, the extent of the 
employee's entitlement to the allowance shall be determined 
in accordance with the principles prescribed by Clause 
9.—Mixed Functions. 

9.—Mixed Functions. 
Where an employee performs duties of more than one 

classification he or she shall be paid at the higher 
classification rate: 

(1) For the time he or she performed the duties of the 
higher classification, with a minimum of one hour, 
where he or she performed the duties of the higher 
classification for two hours or less in the day; 

(2) For the day, where he or she performed the duties 
of the higher classification for more than two 
hours in the day; or 

(3) For the week, where he or she is engaged on duties 
at the higher classification rate for more than three 
days in that week. 

74 W.A.I.G. 

10.—Hours. 
(1) Ordinary Hours: 

(a) The ordinary working hours shall be an average 
of 38 hours per week to be worked in accordance 
with Clause 10A.—Postered Time Off, and shall 
not exceed 8 in any one day Monday to Friday 
inclusive. 

(b) Ordinary hours in any day shall be consecutive 
except for the meal break. 

(2) Start and Finish Times: 
(a) The starting and finishing time for ordinary hours 

shall not be earlier than 6.00 a.m. and shall not be 
later than 6.00 p.m. Monday to Friday inclusive. 

(b) Starting and finishing times shall be mutually 
agreed between the employer and employee. 

(c) The employer shall place in a prominent place in 
each section of the establishment a roster showing 
such agreed starting and finishing times of all 
employees in that section. 

(d) The employer shall give the employee at least 
seven days' notice that it seeks to vary the 
ordinary starting and/or finishing times. 

(e) Any dispute arising from this subclause shall be 
referred to the Western Australian Industrial 
Relations Commission. 

(3) Shift Workers: 
This clause is subject to Clause 14.—Shift Work. 

10A.—Rostered Time Off. 
(1) Entitlement: 
Employees shall take their rostered time off in the 

following manner— 
(a) During the period from 1 September to 31 

December in any year, employees will accrue two 
hours per week towards four rostered days off to 
be taken at the employer's discretion over the 
Christmas-New Year and/or Easter holiday peri- 
ods or such other times as may be agreed between 
the employer and the employee. 

(b) During the period from 1 January to 31 August in 
any year: 

(i) the ordinary hours of work shall not exceed 
six hours on Friday, with payment for 
Fridays calculated as 20% of the weekly rate 
of wage for each classification; 

(ii) employees may continue to work for up to six 
hours on a Friday before a meal break of at 
least 30 minutes is required. 

(2) Implementation: 
Rostered days off shall be taken with payment for each 

rostered day off calculated as 20% of the weekly rate of 
wage for each classification. 

(3) Resignation or Termination: 
Any accrued rostered time off not taken shall be paid out 

upon resignation or termination. 
(4) Service: 

(a) Time spent on annual leave or long service leave 
shall not be treated as service for the purposes of 
this clause. 

(b) Where an employee is absent from work for a 
period in which the employee is in receipt of 
workers' compensation: 

(i) where the period is less than one complete 20 
day work cycle, the employee will continue 
to accrue time towards and be paid for the 
next rostered day off following such absence; 

(ii) where the period exceeds one complete 20 
day work cycle, the employee will not 
continue to accrue rostered time off; and 

(iii) where the period is less than one complete 20 
day work cycle and a rostered day off falls 
within that period, the employee will not be 
re-rostered for an additional day off. 



(5) Other Leave: 
Where an employee has already been granted a rostered 

day off on a particular day, he or she shall not be entitled 
to sick leave or compassionate leave in substitution for the 
rostered day off. 

(6) Casual Employees: 
This clause shall not apply to casual employees. 

11.—Overtime. 
(1) Subject to the provisions of this clause all time worked 

outside of the ordinary working hours shall be paid for at 
the rate of: 

(a) Time and a half for the first two hours and double 
time thereafter if performed in the period between 
one and a half hours before the employee's usual 
starting time and that starting time and in the 
period between the employee's usual finishing 
time and midnight; 

(b) Double time if performed after midnight on any 
day when the time so worked commenced before 
that time or if it commenced at or after midnight 
but before one and a half hours of the employee's 
usual starting time; 

(c) Double time if the time so worked commenced at 
or after midnight on Friday but before 6.00 a.m. 
on Saturday, and in such a case the payment of 
double time shall continue until work is com- 
pleted; and 

(d) Time and a half for the first two hours and double 
time thereafter with a minimum payment for three 
hours if otherwise worked on a Saturday. 

(2) All time worked on a Sunday shall be paid for at the 
rate of double time, with a minimum payment for three 
hours. 

(3) All time worked on a holiday prescribed in Clause 
17—Holidays, shall be paid for at the rate of double time 
and a half, with a minimum payment for three hours. 

(4) In calculating overtime each day shall stand alone, and 
subject to the provisions of subclause (c) hereof, the 
maximum rate payable for that work shall be double the 
ordinary rate. 

(5) (a) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that the 
employees have at lest eight consecutive hours off duty 
between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on any one day and the commencement of his 
ordinary work on the next day that he has not had at least 
eight consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(6) The employer may require any employee to work 
reasonable overtime, and such employee shall work over- 
time in accordance with such requirement. 

12.—Meal Money. 
(1) An employee required to work overtime for more than 

two hours, on any day shall be supplied with a meal by the 
employer or be paid $5.10 by the employer for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer shall 
supply such meal or pay to the employee the sum of $3.60 
for each such second or subsequent meal. 

(3) No such meals need to be provided or payments need 
to be made to employees living in the same locality as their 
place of employment who can reasonably return home for 
such meals. 

13.—Meal Times and Breaks. 
(1) Entitlement to Meal Breaks: 

(a) An employee shall not be required to work for 
more than Five hours without a break for a meal. 

(b) This subclause is subject to paragraph (b) of 
subclause (1) of Clause 10A.—Rostered Time 
Off. 

(2) Conditions: 
(a) The meal break shall be not less than thirty 

minutes and not more than one hour. 
(b) Notwithstanding subclause (1) of this clause, the 

duration of the normal meal break and the time at 
which it is to be taken shall be mutually arranged 
between the employer and employee, provided 
that, in any event, an employee shall not be 
required to work for more than 6 hours without a 
meal break. 

(c) When an employee is required by the employer to 
work during the employee's normal meal break or 
any portion thereof, the employee shall be paid at 
double the rate to which the employee would 
otherwise be entitled until such meal break is 
taken. 

(d) Shift employees shall be allowed half an hour for 
a meal break which shall be treated as time 
worked for all other purposes. 

(3) Smoko Breaks: 
(a) Each employee shall be allowed a break of 15 

minutes in the period worked before a meal break 
and a break of 15 minutes in the period worked 
after the meal break to be taken at such times as 
are mutually arranged between the employer and 
the employee concerned. Such breaks shall be 
treated as time worked for all other purposes. 

(b) An employee who is required to work overtime 
shall be allowed a break of at least 15 minutes: 

(i) at the ordinary starting time if the employee 
commences work at least one hour before the 
ordinary starting time; and 

(ii) at his or her ordinary finishing time if the 
overtime is to exceed one and a half hours; 
and 

(iii) after every two hours' continuous work 
outside the ordinary hours. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof a member of the livestock and stockyard 
gang required to work overtime shall be entitled 
to a 15 minute break at 5.00 p.m. 

14.—Shift Work. 
(1) An employee may work his establishment on shifts but 

before doing so shall give notice of his intention to the 
industrial union of employees party to this Award and of the 
intended starting and finishing times of the ordinary working 
hours of the intended shift or shifts. 

(2) An employer shall not require an employee to work 
on shifts other than day shift, if an employee has a justifiable 
reason for not so working. 

(3) (a) Where any particular process is carried out on 
shifts, other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under die preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any holiday. 

(4) The ordinary hours of work for a shift employee shall 
be 40 per week to be worked in five shifts of eight hours per 
shift Monday to Friday both inclusive. Provided that when 
a system of three consecutive shifts is being worked the 
ordinary hours of the last shift for the week may finish not 
later than 8.00 a.m. on a Saturday. 

(5) For the purpose of this clause shifts shall be of three 
classes namely, afternoon shift, night shift and morning 
shift. 

"Afternoon Shift" means a shift which finishes after 
8.00 p.m. and at or before midnight. 



"Night Shift" means a shift which finishes after midnight 
and before 12.00 noon. 

"Morning Shift" means a shift which finishes at or after 
12.00 noon and before 2.00 p.m. 

Provided that morning shifts may only be worked on a one 
shift system. Shifts shall be deemed to be worked on a one 
shift system when any part of the ordinary working hours 
falls outside of the spread of hours of ordinary hours 
prescribed in Clause 10—Hours, but is not part of a two or 
three shift system. 

(6) An employee when on afternoon or night shift shall 
be paid for each such shift 15 per centum more than his 
ordinary rate of wage as prescribed by this Award. 

(7) An employee when on morning shift shall be paid at 
the rate of time and one half for all time worked before 
6.30 a.m. 

(8) An employee who is required to work on night shift 
without being allowed to rotate shifts weekly so that at least 
one week in every three cosecutive weeks is work on a shift 
other than night shift shall be paid 25 per centum more than 
his ordinary rate of wage as prescribed by this Award. 

15.—Time and Wages Record. 
(1) The employer shall provide a time book or time sheet 

to be kept where the employees usually commence work, in 
which each worker shall enter his starting and finishing time 
each day and such entries shall be signed by the employee 
each day. Any system of automatic recording by means of 
machine shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The employer shall keep records where the employee 
usually commences work showing— 

(a) the name, address and age of each employee; 
(b) the occupation of each employee; 
(c) the time worked by each employee; 
(d) the wages and overtime paid therefor; 

(3) Such records shall be open for inspection by an 
authorised union official and such an official making an 
inspection shall be entitled to take a copy of entries in the 
time book or time sheet and wages record during working 
hours. 

(4) If, for any reason, the wages records be not available 
when the authorised union official calls to inspect them, they 
shall be made available for inspection within 24 hours or a 
later time specified by the official, such time not to exceed 
seven days. 

16.—Holidays. 
(1) Subject to clause 11—Overtime, and the provisions 

of this clause, the following days or the days observed in lieu 
thereof, shall be allowed as holidays without deduction of 
pay, namely— 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Hiesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) Any employee who is absent from work on the 
working day before or on the working day after a holiday 
without reasonable excuse or without the consent of the 
employer shall not be entitled to payment for the holiday. 

(4) The provisions of this clause shall not apply to casual 
or part-time employees. 

17.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee by his 
employer after a period of twelve months continuous service 
with such employer. 

(2) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(3) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim sick 
pay or time spent on holidays or annual leave as prescribed 
by this Award, shall not count for the purpose of determining 
his right to annual leave. 

(4) Where the employee and the employer agree (neither 
party being under any obligation to agree), and provided that 
the union does not object in writing to that agreement, then 
notwithstanding any other provision in this clause, annual 
leave may be taken in periods of less than 4 consecutive 
weeks, provided that: 

(a) one period is of at least 2 weeks duration; 
(b) a further period is of at least 1 weeks duration; 
(c) where the employee is entitled to accrue rostered 

days off pursuant to a 38 hour week order ratified 
by the Commission, no period of less than one 
week's duration shall be taken unless the em- 
ployee has accrued insufficient rostered days off 
to cover that period; and 

(d) any leave taken pursuant to this subclause shall be 
paid the ordinary rate of wage as defined in 
subclause (7) of this clause. 

(5) If after one month's continuous service in any 
qualifying twelve monthly period, an employee lawfully 
leaves his employment or his employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid 3.08 hours' pay at his ordinary rate 
of wage as prescribed by subclause (7) of this Award 
(excluding shift work allowances and the 1772 per cent 
loading) in respect of each completed week of continuous 
service. 

(6) In addition to any payment to which he may be entitled 
under subclause (5) of this clause, an employee whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period, shall be given payment in lieu of that 
leave or, in a case to which subclause (4) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed, unless— 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(7) For the purpose of this clause except as provided in 
subclause (5) thereof: 

the ordinary rate of wage for an employee on time work 
shall be his ordinary rate (including any leading hands 
allowance), as prescribed by Clause 8—Rates of 
Wages, of this Award and any allowance to which the 
employee is entitled for shift work as prescribed by this 
Award, at the time of taking annual leave, or a loading 
of 1772 per centum, whichever is the greater. 

(8) Annual leave shall be taken within 12 months of being 
due. 

(9) The provisions of this clause shall not apply to casual 
or part-time employees. 

(10) By agreement between the worker, employer and the 
Union, an employee being employed by an employer for a 
portion only of a year may be permitted to proceed on 
Annual Leave and to receive such leave plus loading as is 
proportionate to his length of service. 

18.—Absence through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 



(b) Entitlement to payment shall accrae at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer, an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, as soon as reasonably practicable, 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
17—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 17.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 

injury or illness is the result of the employee's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
employees or part-time employees. 

19.—Bereavement Leave. 
(1) A employee shall, on the death within Australia of a 

spouse/de facto spouse, mother, father, brother, sister, child 
or step-child, mother-in-law, father-in-law, of the employee 
be entitled to leave up to and including the day of the funeral 
of such relation, and such leave, for a period not exceeding 
the number of hours worked by the employee into two 
ordinary working days shall be without deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions:— 

(a) The employee shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The employee shall furnish proof of such death to 
the satisfaction of the employer. 

(c) The employee shall not be entitled to leave under 
this clause during any period in respect of which 
he has been granted any other leave. 

20.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to Government Wages Employees, shall apply to 
employees covered by this Award. 

21.—Under-Rate Employees 
Any employee who by reason of old age or infirmity is— 

(a) unable to earn the minimum wage may be paid 
such lesser wage as may from time to time be 
agreed upon in writing between the union and the 
employer. 

(b) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference 
for determination. 

(c) After application has been made to the Board and 
pending the Board's decision, the employee shall 
be entitled to work for and be employed at the 
proposed lesser rate. 

22.—Clothing. 
Employees required to wear clean outer clothing and a 

clean head covering shall be provided with such by the 
employer subject to the following conditions. 

(1) The employer shall arrange for the laundering of such 
items free of charge to the employee. 

(2) All clothing and caps are to be issued in the 
employee's time and returned by the employee, as required 
by the employer, in the employees time upon completion of 
each day's work. 

(3) The employer shall be responsible for maintaining the 
clothing in a clean and state of good repair and the same 
clothing originally issued to the employee shall be supplied 
to him each day or as required. 

(4) If an employee wilfully damages or fails to return 
clothing as required, the employer may recover from that 
employee the cost of replacing such items of clothes so 
damaged or not so returned, or may deduct such cost less 
fair wear and tear from moneys payable to such employee. 

23.—General Conditions. 
(1) The employer shall provide suitable dressing rooms 

containing sufficient lockers for all employees except 
casuals when required, also full provisions for the drying of 
wet clothes. 

(2) The employer shall provide suitable dining room with 
sufficient hot water for making of tea, etc., also sufficient 
tables and seating accommodation for all employees. 

(3) Sufficient hot and cold showers shall be provided. 



(4) No junior employee shall be permitted to work in a 
chamber with a temperature below zero Celsius. "Cham- 
ber" shall mean any room artificially cooled. 

(5) No employee shall be required or permitted to work 
in a processing or packing room when the temperature is 
lower than 7 degrees Celsius. 

(6) Employees, when over heated through working 
outside, shall be allowed to cool down before entering the 
cold chambers. 

(7) All employees shall be paid weekly and in the time 
of the employer not later than Thursday in each week. 

(8) There shall be a person qualified in first aid readily 
available in each works section to attend to any injuries 
sustained by any employee. Such a person appointed by the 
employer shall receive a First Aid Allowance of $6.50 per 
week. 

The provisions of the subclause shall be deemed to be 
satisfied if the employer employs a full time first aid officer 
or nurse. 

(9) The employer shall supply when required reasonable 
transport to any injured employee, without cost to the 
employee. 

(10) (a) Waterproof boots, aprons and caps shall be issued 
to employees employed on pressure sprays, employees 
hosing and washing down floors and employees washing 
offal. 

(b) A waterproof apron shall be issued to trimmers of offal 
as and when required. 

(11) Each employee's wages shall be enclosed in an 
envelope on or in which shall be shown the name of the 
employee, the period of service, ordinary time worked, 
overtime worked and other penalties and any other 
deductions. 

(12) The employer shall maintain an adequate first aid kit 
in each section of its establishment accessible to employees 
at all times. Such kit shall include as a minimum: 

(a) Cotton wool swabs in plastic bag—2 bags. 
(b) Assorted sizes of self-adhesive dressings—1/2 

dozen. 
(c) Unmedicated sterile gauze dressings— 

small 5 cm—6 
medium 7.5 cm—6 

(d) Gauze bandages (roller type)— 
2.5 cm—3 
5 cm—3 

(e) Individually wrapped elastic dressing strips—3 
(f) Triangular bandages 
(g) Antiseptic—1 x 100 ml bottle Centrimide 1 in 

1000 strength 
(h) One roll of plastic adhesive strapping 2.5cm wide 

(e.g. SLEEK) 
(i) Safety pins 
(j) Small unbreakable bowl 
(k) Scissors—pointed—1 pair 
(1) Tweezers—1 pair 

(m) One packet of eye pads 
(n) Box of rubber finger stalls 

(13) No employee, other than an employee specifically 
engaged for the task, shall be required to clean out toilets 
or change rooms. 

(14) (a) No adult female employee shall be required or 
permitted to lift a weight in excess of 23 kilograms. 

(b) No junior female employee shall be required or 
permitted to lift a weight in excess of 16 kilograms. 

(15) No junior male employee shall be permitted to lift 
weights in excess of the following:— 

Under 16 years of age—18 kilograms 
Under 17 years of age—27 kilograms 
Under 18 years of age—36 kilograms 

24. Right of Entry. 
(1) Right of Entry: 
On notifying the employer or the manager of the 

employer's establishment at which employees, whose 
conditions of work are subject to this award, are employed, 
the union secretary or any officer duly authorised by the 
union for the purpose of this award shall have the right to 
visit the establishment at any time when work is being 
carried out by employees subject to the award and to 
interview such employees. Subject to subclause (2), such 
right shall not be exercised more than once in any week other 
than by the consent of the employer. 

(2) Additional Visits: 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this award, the union 
secretary or duly authorised officer of the union, on 
notifying the employer or manager of the employer's 
establishment shall have the right to enter the business 
premises of the employer to view the work the subject of 
any disagreement. 

(3) Undue Interference: 
The right of entry exercised by the secretary of the union 

or an authorised union official shall not unduly interfere 
with work. 

25.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which an employee cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which in either case the 
employer cannot reasonably prevent. 

26.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause:— 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of leave and commencement of leave: 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a safe-job: 
(a) Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the work 
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assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of period of maternity leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of maternity leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed 4 weeks from the 
date of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special maternity leave and sick leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave, 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 

employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity leave and other leave entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks,— 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of maternity leave on employment: 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to work after maternity leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement workers: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 
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27.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant union indicating that the 
employee has been nominated for the course, lite applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the authority which is 
conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

28.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved. 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this Clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this Clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
Clause. 

(c) The provisions of this Clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this Clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

29.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
Clause or until the authority is cancelled in writing by the 
employee; 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficiently to cover 
the subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the relevant 
union party to this award at such intervals as are agreed 
between the employer and the Union. 

30.—New Technology. 
(1) (a) Where an employer introduces equipment which 

reduces the number of tally employees required to maintain 
the previous rate of production, the employer shall receive 



the financial benefit of the introduction of that equipment 
and the union and employer shall negotiate and reach 
agreement so that the remaining tally employees continue 
to receive payment as if the tally employees replaced by the 
equipment continued to work and receive payment. 

(b) Notwithstanding subclause (a) hereof, the employer 
and the union shall negotiate and reach agreement on an 
appropriate adjustment to compensate the remaining tally 
employees where the equipment is inefficient or requires 
additional or more difficult tasks to be performed. 

(2) As a consequence of the introduction of such 
equipment, the employer and the union may agree that the 
existing tally system is inappropriate and may negotiate and 
introduce another incentive system of payment subject to 
ratification by the Industrial Relations Commission. 

(3) Any dispute arising out of this clause may be referred 
by either party to the Industrial Relations Commission for 
determination. 

31.—Skills Acquisition. 
(1) Establishment of Skill Level: 

(a) The parties to this award shall determine the 
appropriate range of skills applicable to each 
classification level. 

(b) Each employee shall be paid the wage rate 
specified for a classification level defined in 
accordance with paragraph (a) hereof. 

(c) The level of skills possessed by each employee 
shall be determined by training standards, certifi- 
cation and experience in accordance with sub- 
clauses (2) and (3) of this clause. 

(d) "Experience" for the purpose of this clause, 
means skills gained in an industry or occupation 
or away from work and which are recognised 
within the classification structure. 

(2) Training Standards: 
(a) Where relevant training standards have been 

developed by the appropriate State Training 
Authority, those standards shall be adopted in 
respect of matters relating to training in the 
industries and callings covered by this award. 

(b) Where relevant national training standards have 
been registered by the National Training Board, 
those standards shall be adopted with respect to 
matters relating to training in the industries and 
classifications covered by this award. 

(c) Where relevant training standards have been 
developed by the appropriate State Training 
Authority or registered by the National Training 
Board, the parties to this award shall establish the 
standards to be adopted with respect to matters 
relating to training in the industries and classifica- 
tions covered by this award. 

(d) "Training Standards" for the purposes of this 
clause shall include, but not be limited to, the 
following— 

(i) the standards and competencies of skills 
required for each classification; 

(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements 

for both on and off the job training; 
(v) on the job training guidelines. 

(e) "Appropriate State Training Authority" for the 
purposes of this clause shall mean an authority 
created in the State of Western Australia, whether 
by statute or otherwise, and agreed by the parties 
to this award as developing training standards and 
accrediting training and vocational education in 
accordance with this clause. 

(3) Training Standards, Vocational Education and Ac- 
creditation: 

All training and vocational education for the purpose of 
imparting skills corresponding to the classification structure 
of this award shall be-— 

(a) consistent with the training standards established 
in accordance with subclause (2) hereof; 

(b) of a form which is recognised for the purpose of 
attainment or contributory towards the attainment 
of an accredited vocational education qualifica- 
tion; and 

(c) accredited by the appropriate State Training 
Authority; or, 

(d) in the absence of an appropriate State Training 
Authority, agreed by the parties to this award as 
adequate in meeting the requirements of this 
subclause. 

32.—Employee Counselling. 
(1) Procedure: 
Where an employer needs to counsel an employee, the 

following procedure shall be followed: 
(a) Counselling: 

(i) In the event that the conduct of an employee 
is unsatisfactory, the employee's immediate 
supervisor, or any other officer so authorised, 
may exercise the employer's right to counsel 
the employee so that the employee under- 
stands the nature and implications of his or 
her actions. 

(ii) The first warning, if given verbally, shall be 
confirmed in writing as soon as practicable. 

(iii) Any second warning shall be given in the 
presence of a Union delegate and confirmed 
in writing. 

(b) Dismissal: 
Should it be necessary to warn an employee for 

a third time, the contract of service may be 
terminated in accordance with the provisions of 
Clause 7.—Contract of Service, of this award. 
Such notice shall be given in the presence of a 
Union delegate. 

(2) Misconduct: 
The procedure described in subclause (1) hereof is 

intended to preserve the rights of the individual employee, 
but shall not limit the right of the employer to summarily 
dismiss an employee for misconduct. 

33.—Dispute Settlement Procedure. 
(1) Commitment: 
The employer shall expeditiously deal with any difference 

that may arise between itself and the Union or its members 
and the Union and its members shall seek to resolve the 
differences with the employer without resort to industrial 
action. 

(2) Procedure: 
Subject to the provisions of the Industrial Relations Act, 

any grievance, complaint, claim or dispute, or any matter 
which is likely to result in a dispute, between the employer 
and the Union or the employer and the employees, shall be 
settled in accordance with the procedures set out in Schedule 
2 of this award as they relate to specific work places. 

(3) Adherence to Undertakings: 
Where agreement has been reached to resolve a dispute, 

the employer and the union will ensure that any undertak- 
ings given are fulfilled. 

(4) Notice of Proposed Changes: 
(a) Adequate notice of any changes to custom, 

practice or procedures will be given to the other 
party. The notice period shall allow sufficient time 
for either party to discuss the proposals with his 
or her superiors or fellow employees. 
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(b) Where the Union proposes the change, such notice 
will be directed to the Establishment Manager. 
Where the employer proposes the change, such 
notice will be directed to the Union Secretary 
and/or shed delegate. 

(c) In the event of a dispute arising over proposed 
changes, no change shall occur until the matter has 
been resolved through the observance of the 
relevant dispute settlement procedure. 

(5) Failure to Reach Resolution: 
This clause shall not prejudice the right of any party or 

individual in dispute to: 
(a) refer the matter for resolution by the Western 

Australian Industrial Relations Commission; or 
(b) after following the relevant dispute settlement 

procedure, take further action. 
(6) Safety Issues: 
This clause shall not affect the operation of the 

Occupational Health and Safety Act 1987, and shall not 
apply to any issue which is covered by the provisions of that 
Act. 

(7) Mechanical and Safety Problems: 
(a) When mechanical problems have been reported to 

the supervisor, the employer will ensure that 
urgent attention is given to such matters. The 
employer will report back to the delegate within 
7 days of the report. 

(b) When safety problems have been reported to the 
supervisor by the safety representative, the em- 
ployer will ensure that urgent attention is given to 
such matters. The employer will report back to the 
safety representative within 7 days of the report. 

Schedule 1 
Draft Consultative Committee Constitution 

Preamble 
Union and Management are committed to improved and 

effective consultation in the workplace. Both parties agree 
that consultation will provide Union members with an 
opportunity to participate in decisions which impact on their 
working lives and support the principle of consultation. 
Management and Union also agree that effective consulta- 
tion is dependent upon: 

— information sharing 
— facilities and training for committee members 
— commitment from both sides 

It is therefore agreed that the establishment of an 
Employee/Management Consultative Committee is the most 
appropriate method whereby the above principles can be 
practised and upheld. 

Objectives of the Committee: 
The objectives of the Committee will be: 

— to increase the quality of working life for all 
company employees particularly in the areas of 
job design, skill formation, training and the 
working environment, both physical and mental 

— to improve job security, productivity and effi- 
ciency of the company 

— to increase the competitiveness of the company 
and its products, both nationally and internation- 
ally. 

Terms of Reference: 
The following matters should be discussed at the 

Committee: 
(1) Future plans. 
(2) Current market conditions and general conditions 

of the industry as they impact directly upon the 
enterprise (which discussions would remain on a 
general level). 

(3) The introduction of new technology/machines or 
new or revised work methods and the associated 
planning of layout, training, job numbers, skill 
requirements, etc. 

(4) Company Training Plans developed in accordance 
with the award. 

(5) Operational practices and organisational change. 
(6) Any other matters raised by employees or Man- 

agement which impact on the employees or the 
efficiency of the enterprise other than those 
matters raised in the following section—Matters 
Requiring Central Union Involvement. 

Where appropriate, decisions made and agreements 
reached should be provided to management as recommenda- 
tions, to enable decisions made by the enterprise to take into 
account the views of the employees. 

Matters Requiring Central Union/Government Involve- 
ment: 

Where a matter, e.g. Occupational Health and Safety, is 
the subject of another specific purpose workplace commit- 
tee, it would not appropriately be discussed in detail by the 
Consultative Committee. Some matters which may be raised 
could be related to award areas. For example: 

— hours of work (including shift changes) 
— penalty rates 
— leave loading 
— sick leave 
— holidays 

Any item which is an award matter must be referred to 
the Union(s) with members affected by the proposal and to 
the relevant government department, and may only be 
discussed in the presence of representatives from those 
bodies. 

Structure: 
The Consultative Committee will consist of (number) 

employee representatives, selected from the employees by 
election conducted by the relevant union, and (number) 
Management representatives, at least one of whom will be 
a Senior Executive. Provided that at least half of the 
Committee are employee representatives and the Committee 
is representative of the workforce. 

Management and employee representatives shall have 
been employed by the employer for at least 12 months. 

Subject to this paragraph, committee members shall be 
appointed/elected for a 2 year term. Election of the 
employee representatives will be conducted by the Union 
concerned. Any committee member who ceases to be an 
employee of the company, ceases to be on the Committee 
and Union/Management will elect/appoint a replacement for 
the remainder of the term. After the establishment of the 
Committee, half of the Committee shall be selected by lot 
to receive a 1 year term so that half the Committee will be 
appointed/elected each year. The Committee may invite 
other people to attend meetings from time to time. 

Meetings: 
The Committee will meet in at least 10 months of any 

year during paid time in normal working hours for up to four 
hours. 

Chairperson: 
The chair will alternate/rotate between employees and 

Management, unless the Committee decides otherwise. 
Agenda: 
Any member of the Committee may submit agenda items. 

An employee representative and a Management representa- 
tive will meet at least one week prior to the meeting to 
prepare and distribute the agenda to members of the 
Committee. All relevant written information and documents 
should be circulated with the agenda a week before the 
meeting. 
Minutes: 

Committee Member will take the minutes and manage- 
ment will arrange to have them typed and photocopied. An 
"Action List" arising out of the meeting will be made 
available to the Employee Representatives within one week 
of the meeting. The minutes will be formally accepted at the 
next meeting of the Committee. A copy of the formally 
accepted minutes will be sent to the relevant union offices. 



Facilities and Rights for Employee Representatives: 
Entitlements to facilities and to time-off where appropri- 

ate to prepare for the meetings and for other specific 
purposes shall be decided on the recommendation of the 
committee. 

An employee will not be discriminated against by the 
employer or treated unfairly because of being a member of 
the Consultative Committee. 

Responsibilities of Committee Members: 
All Committee Members have the following responsibili- 

ties— 
(1) To attend all meetings and to give serious 

consideration to all matters raised. 
(2) To represent the views of their constituents. 

Confidentiality and Access to Information: 
It is recognised that management will be unable to 

provide certain information, due to the fact that the 
information could compromise the competitiveness of the 
company. 

Management shall make every effort to make available 
as much information as possible for the effective considera- 
tion of issues and for the genuine participation of the 
employees in decisions. At all times the spirit of genuine 
consultation is to be paramount. 

Training: 
All members of the Committee are entitled to additional 

relevant training to ensure they are able to represent their 
members and fully participate in the Consultative Commit- 
tee. 

It is agreed that: 
(1) Such training for Union Committee members is 

separate from, and in addition to, Trade Union 
Training Leave. 

(2) That the nature and extent of such training will be 
agreed between Union and Management before it 
is entered into. 

(3) That training will be at no financial cost to the 
employees concerned. 

Schedule 2 
Disputes Procedure Form 

West Australian Meat Marketing Corporation 
IF A DISPUTE OCCURS AND UNLESS A SAFETY 

ISSUE IS INVOLVED, WORK WILL CONTINUE 
WHILE THESE STEPS ARE FOLLOWED: 

In the case of a dispute the employee shall inform his or 
her union delegate of the problem. 

Step 1. 
The union delegate shall discuss   
the matter with the Establishment Brief Description of 
Supervisor. If the matter cannot Dispute 
be resolved at this level then Step 
2. 

Supervisor Union 
Delegate 

Step 2. 
The union delegate and Estab-   
lishment Supervisor refer the (Cross 0ut 0ne) Union 
matter to the Establishment Plant Delegate 
Manager (or his/her nominee). If 
no resolution reached then Step Resolved    
3 Unresolved 

Plant Manager 

Step 3. 
The union delegate and the Establishment Manager shall 

refer the problem to the General Manager and/or his/her 
nominee and the Union Secretary and/or his/her nominee. 
The General Manager shall reply to the dispute as soon as 

is practicable, provided that such reply shall be given within 
24 hours of the matter initially being referred to the 
employer. 

Genera] Manager or nominee, Union Secretary or 
nominee were able/unable to resolve dispute 

Detail of resolution  

Step 4. 
Following Steps 1 to 3, if no resolution and either the 

employees or employer genuinely believe that the response 
of the other is unacceptable then each party reserves the right 
to take further action. 

Schedule 3 
Parties to Award 

The following shall be parties to this Award: 
The Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, 
Western Australian Branch, Perth 
Suite 102, 1st Floor 
82 Beaufort Street 
PERTH WA 6000 
Western Australian Meat Marketing Corporation 
823 Wellington Street 
PERTH WA 6000 

THE ROCK LOBSTER AND PRAWN PROCESSING 
AWARD 1978 

No. R 24 of 1977. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 8th day of February, 1994. 
J. CARRIGG, 

Registrar. 

The Rock Lobster and Prawn Processing Award 1978. 
No. R 24 of 1977. 

1.—Title. 
This award shall be known as The Rock Lobster and 

Prawn Processing Award 1978 and replaces award No. 8 of 
1970 as amended. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
8. Hours 
9. Overtime 

10. Additional Rates for Night Work 
11. Contract of Service 
12. Mixed Functions 
13. Holidays 



14. Annual Leave 
15. Sick Leave 
16. Payment of Wages 
17. Time and Wages Record 
18. Under-Rate Employees 
19. Inspection By Union 
20. Board of Reference 
21. General Conditions 
22. Cold Chambers 
23. Posting of Award and Union Notices 
24. Long Service Leave 
25. Casual Provisions 
26. District Allowance 
27. Maximum Rate 
28. Incentive Scheme 
29. Meal Breaks 
30. Travelling Facilities 
31. Junior Employees' Certificate 
32. Compassionate Leave 
33. Liberty to Apply 
34. Maternity Leave 
35. Enterprise Agreements 

Schedule of Respondents 

3.—Scope. 
This award shall apply to all employees engaged in the 

classifications in clause 7 hereof employed by the respon- 
dents in the processing of crustacean and molluscs in shore 
establishments. 

4.—Area. 
This award shall apply throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of two years 

from the first pay period on or after the 2nd day of May, 
1978. 

6.—Definitions. 
(1) "Leading Hand" shall mean an employee who is 

appointed as such by the employer and who in addition to 
his/her ordinary duties is required by the employer to 
supervise the work of other employees. 

(2) "Grader" shall mean an employee appointed as such 
by the employer who is responsible for the correct grading 
of product. 

(3) "Process Employee" shall mean any employee 
engaged in duties other than grading. 

(4) "Casual Employee" shall mean any employee 
engaged for the Rock Lobster and/or Prawn processing 
season. 

7.—Wages. 
The following shall be the minimum weekly rate of wage 

payable to employees covered by this award. 
(1) Adult Employees: 

Classifications $ 
(a) Grader 325.95 
(b) Process Employee 312.30 

(2) Junior Employees (Graders) 
(Per cent of Grader rate per week): % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(3) Junior Employees (Process Employees) 
(Per cent of Process Employee rate per week): % 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult Rate 

(4) Leading Hands (per week extra): 
In charge of— $ 

(a) Less than three other em- 
ployees 8.85 

(b) Not less than three and not 
more than ten other em- 
ployees 17.75 

(c) More than ten but not 
more than twenty other 
employees 25.90 

(d) More than twenty other 
employees 34.50 

(5) Casual Employees: 
Casual employees shall receive 20 per cent in 

addition to the ordinary rates prescribed in this 
clause for the work performed. 

8.—Hours. 
(1) The ordinary hours of work shall be an average of 38 

per week over any five days of the week worked over any 
one of the following cycles: 

(a) 38 hours within a work cycle not exceeding 7 
consecutive work days; or 

(b) 152 hours within a work cycle not exceeding 28 
consecutive work days; or 

(c) 1,976 hours within a work cycle of one calendar 
year provided that for each day in excess of 364 
days in a calendar year, 7 hours and 36 minutes 
shall be added to 1,976 hours. 

(2) Nothing in this clause shall be construed to prevent 
an agreement to operate any method of working a 38 hour 
week as prescribed in subclause (1) of this clause provided 
that agreement is reached in accordance with the procedures 
prescribed in Clause 35.—Enterprise Agreements. 

(3) In the absence of any agreement reached in accordance 
with subclause (2) of this clause the conditions of this clause 
shall apply. 

(4) (a) The ordinary hours of work shall be worked on 
Monday to Friday inclusive, between the hours of 8.00am 
and 8.00pm. 

9.—Overtime. 
(1) All work done beyond the ordinary working hours on 

any day Monday to Friday, inclusive, shall be paid for at the 
rate of time and one-half for the first two hours and double 
time thereafter. 

(2) (a) All work performed after twelve noon Saturday or 
on Sunday shall be paid for at the rate of double time. 

(b) Work performed on any day prescribed as a holiday 
by this award shall be paid at the rate of double time and 
a half. 

(3) (a) An employee required to work overtime for more 
than two hours, without being notified on the previous day 
or earlier that he/she will be so required to work, shall be 
supplied with a meal by the employer or paid $5.40 for a 
meal. If owing to the amount of overtime a second or 
subsequent meal is required the employee shall be supplied 
with each such meal by the employer or be paid $3.70 for 
each meal so required. 

(b) If an employee in consequence of receiving such 
notice has provided himself/herself with a meal or meals and 
is not required to work overtime or is required to work less 
overtime than notified, he/she shall be paid the amounts 
prescribed above in respect of the meals not then required. 

(4) Rest Period 
(a) When overtime work is necessary it shall, wher- 

ever reasonably practicable, be so arranged that 
employees have at least eight consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the 
next day that he/she has not at least eight 



consecutive hours off duty between these times 
shall, subject to this subclause be released after 
completion of such overtime until he/she has had 
eight consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(c) If, on the instructions of his/her employer, such an 
employee resumes or continues work without 
having had such eight consecutive hours off duty, 
he/she shall be paid at double time rate until 
he/she is released from duty for such period and 
he/she shall then be entitled to be absent until 
he/she has had eight consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(5) When an employee is recalled to work after leaving 
the job: 

(a) He/she shall be paid for at least three hours at 
overtime rates. 

(b) Time reasonably spent in getting to and from work 
shall be counted as time worked. 

(6) Notwithstanding anything contained in this award: 
(a) An employer may require any employee to work 

reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award, or employee 
or employees covered by this award shall in any 
way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

10.—Additional Rates for Night Work. 
Where an employee (not being a shift employee) works 

any ordinary hours between 8.00pm and 8.00am before and 
after an enterprises' usual operating hours he/she shall be 
paid 20% in addition to his/her ordinary rate for all such 
hours worked. 

11.—Contract of Service. 
(1) Except in the case of a casual employee, the contract 

of hiring of every employee shall be a weekly contract 
terminable by one week's notice on either side, given on any 
working day or in the event of such notice not being given 
by the payment of one week's pay by the employer or the 
forfeiture of one week's pay by the employee. 

(2) The contract of service for a casual employee shall be 
by the hour terminable at any moment by one hour's notice 
on either side or in the event of such notice not being given 
by the payment of one hour's pay by the employer or the 
forfeiture of one hour's pay by the employee. 

(3) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except when such 
absence from work is due to illness and comes within the 
provisions of clause 15, or such absence is on account of 
holidays to which the employee is entitled under the 
provisions of this award. 

(4) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the employee cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(5) Where the provisions of subclause (4) of this clause 
apply, and where a employee is on weekly hire, after having 
been stood down, is required to report for work and so 
reports but is not required to start work, he/she shall be paid 
for a minimum of three hours at the appropriate rate. 

12.—Mixed Functions. 
(1) An employee engaged for more than half of one day 

or shift on duties carrying a higher rate than his/her ordinary 
classification shall be paid the higher rate for such day or 

shift. If employed for less than half of one day or shift he/she 
shall be paid the higher rate for the time so worked. 

(2) An employee's regular rate of wage shall not be 
reduced whilst he/she is temporarily employed on work 
classified with a lower minimum rate. 

13.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof fails on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case an employee need not 
present himself/herself for duty and payment may be 
deducted but if work be done ordinary rates of pay shall 
apply. 

(3) The provisions of this clause shall not apply to casual 
employees. 

14.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as prescribed in 
subclause (2) hereof shall be allowed annually to an 
employee by his/her employer after a period of twelve 
months' continuous service with that employer. 

(2) (a) (i) An employee before going on leave shall be paid 
the wages he/she would have received in respect of the 
ordinary time he/she would have worked had he/she not 
been on leave during the relevant period. 

(ii) Subject to paragraph (b) hereof an employee shall, 
where applicable have the amount of wages to be received 
for annual leave calculated by including the following where 
applicable:— 

(aa) The rate applicable to him as prescribed in clause 
7.—Wages. 

(bb) Any other rate to which the employee is entitled 
in accordance with his/her contract of employ- 
ment for ordinary hours of work. 

(b) During a period of annual leave an employee shall 
receive a loading of 1772% calculated on the rate of wage 
prescribed by paragraph (a)(ii)(aa) of this subclause. This 
loading shall not apply to proportionate leave payable on 
termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to the period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) (a) If in any qualifying twelve monthly period an 
employee leaves his/her employment or his/her employment 
is terminated by the employer through no fault of the 
employee, the employee shall be paid 3.08 hours pay for 
each completed week of service in that qualifying period. 

(b) In addition any payment to which he/she may be 
entitled under paragraph (a) hereof, an employee whose 
employment terminates after he/she has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that leave 
or, in a case to which subclause (7) of this clause applies, 
in lieu of so much of that leave as has been allowed unless— 

(i) he has been justifiably dismissed for misconduct; 
and 
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(ii) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(5) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for the purpose of 
determining his/her right to annual leave. 

(6) In special circumstances and by mutual consent of the 
employer, the employee and the Union concerned, annual 
leave may be taken in not more than two periods, but no such 
period shall be less than one week. 

(7) An employee shall be given reasonable notice that 
he/she is to take his/her annual leave. 

(8) The provisions of this clause shall not apply to casual 
employees. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accord with the 
following provisions: 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate. If before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may require provided that the employee shall not 
be required to produce a certificate from a medical 
practitioner with respect to absence of two days or less 
unless after two such absences in any year of service the 
employer requests that the next and subsequent absences in 
that year if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and he/she produces a 
certificate from a registered medical practitioner that he/she 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a) and (b) of this 
subclause that portion of the annual leave equivalent to the 
paid sick leave is hereby replaced by the paid sick leave and 
the replaced annual leave may be taken at another time 
mutually agreed to by the employer and the employee or, 
failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of clause 
14.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 14.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 60 of The Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

16.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly on any day 

of the week other than a Saturday or Sunday and not more 
than two days' pay shall be kept in hand. Provided that the 
timing of payment shall be subject to agreement between the 
employer and the majority of employees concerned. 

(2) The method of payment of wages may be by cash or 
direct transfer of funds into a bank or financial institution 
nominated by the employee. 

If an employer uses direct transfer as the method of 
payment, employees are obliged to comply with this method 
provided that they are not disadvantaged by way of the times 
of availability of pay. 

(3) An employee who lawfully leaves his/her employment 
or is dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of his/her 
service with the employer, before leaving the employer's 
premises or alternatively (except in the case of casual 
employees) a cheque for the amount due may be forwarded 
to the employee's last known address within 48 hours of 
such termination. 

17.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars— 
(a) Full name and address of each employee. 
(b) Nature of his/her work. 
(c) The starting and finishing times and the hours 

worked each day and each week. 
(d) The wages and overtime (if any) paid each week. 
(e) The age of each junior employee. 

Any system of automatic recording by machine shall be 
deemed to comply with the provisions to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office, or other 
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convenient place, and the representative may be allowed to 
take extracts therefrom. 

18.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

19.—Inspection by Union. 
(1) An accredited representative of the Union shall be 

permitted to interview the employees on the business 
premises of the employer during non-working times or meal 
breaks. 

(2) In the case of a dispute between the Union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of employees, or machines in the process or 
production on which such employees are engaged, such 
Union representative shall have the right of inspection at any 
time during which the employees or machines concerned are 
working but this permission shall not be exercised without 
the consent of the employer more than once in any one week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his/her intention to 
exercise his/her rights under this clause. 

20.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
the Industrial Relations Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

21.—General Conditions. 
(1) Where and when practicable, suitable seating accom- 

modation shall be provided for female employees unless it 
is physically impossible to carry out work required in a 
sitting position. 

(2) Where the conditions of work are such that employees 
are unable to avoid their clothing becoming excessively wet 
or dirty, they shall be supplied with suitable protective 
clothing or material. Such protective clothing or material 
shall remain the property of the employer and shall be 
returned when required in good order and condition, fair 
wear and tear excepted. 

(3) Where the conditions of work are such that employees 
are unable to avoid their feet becoming excessively wet, the 
employer shall, on request, supply free of charge, rubber 
boots, or alternatively the employer may pay the allowance 
of forty cents per week. Boots supplied by the employer 
shall remain the property of the employer and shall be 
returned when required, in good order and condition, fair 
wear and tear excepted. Provided that an employer shall not 
be obliged to supply rubber boots to casual employees but 
shall pay the allowance referred to above, to any casual 
employee who regularly wears his/her own boots and needs 
to do so to avoid his/her feet becoming excessively wet. 

(4) Where the conditions of the work being performed 
require the use of gloves they shall be supplied, free of cost. 

(5) Adequate first aid equipment shall be provided in each 
establishment. 

(6) Any dispute arising out of the clause may be referred 
to a Board of Reference. 

22.—Cold Chambers. 
(1) An employee required to work in a freezer chamber 

shall be supplied by the employer upon request with a 
freezer suit with hood attached, freezer gloves and suitable 
freezer boots free of cost. Such equipment shall remain the 
property of the employer. 

(2) Each freezer chamber shall have an effective safety 
catch or alarm system fitted. 

(3) An employee shall receive thirty cents for every hour 
of which he/she spends twenty minutes or more in a cold 
chamber in which the temperature is less than 0° Celsius in 
addition to his/her ordinary rate. 

23.—Posting of Awards and Union Notices. 
(1) An employer shall provide a notice board of 

reasonable dimension to be erected in a prominent position 
in his/her establishment upon which an accredited union 
representative shall be permitted to post formal union 
notices, signed or countersigned by the representative 
posting them. Any notice posted on such board not signed 
or countersigned may be removed by an accredited union 
representative or the employer. 

(2) A copy of this award if supplied by the union shall 
be allowed to be posted on the notice board referred to in 
subclause (1) of this clause. 

24.—Long Service Leave. 
The Long Service Leave provisions in volume 58 of the 

Western Australian Industrial Gazette at pages 1 to 6 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

25.—Casual Provisions. 
Notwithstanding the provisions of Clause 8.—Hours, 

Clause 9.—Overtime and Clause 27.—Maximum Rate of 
this award, casual employees may be employed on the 
seasonal processing of rock lobster, prawns or molluscs 
subject to the following conditions: 

(1) The ordinary working hours may be worked on 
any day of the week. 

(2) For all ordinary work performed on days other 
than Saturday or Sunday or on holidays referred 
to in Clause 13.—Holidays between 8.00pm on 
one day and 8.00am the following day, 57 cents 
per hour shall be paid in addition to the ordinary 

• wage as a casual loading of 20 per cent of the 
ordinary wage. 

(3) As well as the casual loading of 20 per cent of the 
ordinary rate a casual employee shall receive the 
following loadings. 

For all ordinary work performed: 
(a) On Saturday—25 per cent; 
(b) On Sunday—50 per cent; 
(c) On holidays referred to in Clause 13.— 

Holidays—100 per cent shall be paid in 
addition to the ordinary wage. 

(4) Work performed in excess of 38 hours in any week 
shall be paid for at the rate of time and a half for 
the first eight hours and double time thereafter 
together with the casual loading of 20 per cent. 

26.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town ' Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
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Town Per Week 
$ 

Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Tbutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause. 

but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 73%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1 st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

27.—Maximum Rate. 
Except as provided in Clause 26 of this award the 

maximum rate payable under this award shall be double time 
and double time and a half for holidays prescribed in this 
award. 
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28.—Incentive Schemes. 
(1) The particulars of the basis of any incentive scheme 

shall be supplied upon request to the Secretary of the union. 
(2) Adjustments or variations of the basis of any incentive 

schemes shall be subject to mutual agreement between the 
employer and the employees concerned. 

(3) In the event of any disagreement between the 
employer and the employees concerned, the matter may be 
referred to the Board of Reference by the employer or the 
union. 

29.—Meal Breaks. 
(1) An employee shall not be compelled to work for more 

than five hours without a meal interval except where an 
alternative arrangement is entered into as a result of 
discussions between the employer and an employee and the 
majority of employees in the plant or work section 
concerned. 

(2) The meal break shall not be paid. 
(3) The time of taking a scheduled break may be 

postponed for one hour by an employer if it is necessary to 
do so in order to meet a requirement for continuity of 
operations. 

30.—Travelling Facilities. 
Where an employee is detained at work until it is too late 

to travel by the last ordinary bus, train or other regular public 
conveyance to his or her usual place of residence, the 
employer shall provide proper conveyance to the em- 
ployee's place of residence free of charge. 

31.—Junior Employees' Certificate. 
(1) Junior employees upon being engaged shall, if 

required, furnish the employer with a certificate containing 
the following particulars— 

(a) Name in full. 
(b) Age and date of birth. 

(2) No employee shall have any claim upon an employer 
for additional pay in the event of the age of the employee 
being wrongly stated on the certificate. If any junior 
employee shall wilfully mis-state his/her age in the 
certificate he/she alone shall be guilty of a breach of this 
award, and in the event of an employee having received a 
higher rate than that to which he/she was entitled he/she 
shall make restitution to the employer. 

The certificate shall be available for inspection by an 
accredited representative of the union in the manner which 
the Time and Wages Record is open for inspection. 

32.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a wife, husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
working days. Proof of such death shall be furnished by the 
employee to the satisfaction of his/her employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his/her roster, or on long service leave, annual 
leave, sick leave, workers compensation, leave without pay 
or on a public holiday. 

33.—Liberty to Apply. 
Liberty to apply is granted to the union in respect to clause 

7.—Wages, equal pay for female employees and to clause 
27.—District Allowance. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 
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(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tfermination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

35.—Enterprise Agreements. 
(1) (a) Where agreement is reached between the em- 

ployer, the employees and the Union concerning the 
working arrangements to be followed within the respondent 
employer's factory, workshop, department or section thereof 
the provisions of this award may be varied in any manner 
as agreed. 

Provided that the term "working arrangement" shall 
mean all aspects of the employer's establishment that are 
subject to conditions covered by this award. 

(b) Provided that the Union will not unreasonably 
withhold agreement to such proposed alternative working 
arrangements. 

(2) Any agreement concluded pursuant to subclause (1) 
of this Clause shall be submitted to the Western Australian 
Industrial Relations Commission for inclusion within this 
award as an Appendix to this award. 

(3) Any dispute with regard to the implementation of 
agreements reached pursuant to this Clause or matters to 
which the parties cannot reach agreement may be referred 
to the Western Australian Industrial Relations Commission 
for determination. 

Schedule of Respondents. 
Markwell Ross Fisheries, Pty Ltd., 7 Cleaver Street, West 

Perth 6005 
Cray Boats CO-Op Pty Ltd, 8 Ahoy Road, Coogee. 
M.G. Kailis Pty Ltd, Back Beach Road, Dongara. 
Nor West Whaling Company, 152 High Street, Fremantle. 



Geraldton Fisherman's Co-Op., Ocean Street, Geraldton. 
Golden Gleam Fish Processing Co. Pty. Ltd., Augustus 

Street, Geraldton 
James Bowes Pty. Ltd., Marine Terrace, Geraldton. 
Oyster Beds Pty. Ltd., 14 Mouat Street, Fremantle. 

Dated at Perth this 4th day of May, 1978. 

PUBLIC SERVICE APPEAL 
Board- 

western AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
Mr C.M. Oosterwaal 

and 
The Public Service Commissioner. 

No. PSAB 26 of 1993. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR R. DEVLIN—MEMBER. 
MR A. MATHIE—MEMBER. 

2 February 1994. 
Reasons for Decision. 

THE COMMISSIONER: The appellant seeks reinstatement 
to the position of Vehicle Examiner in the sub-Department 
of Police Licensing and Services. He had some sixteen years 
in the position prior to being dismissed for misconduct on 
20 October 1993. 

The first charges of misconduct were brought to the 
Appellant's attention on 30 March 1993 and he was 
suspended with pay. On 6 May, the Director of the 
sub-Department withdrew the original charges and substi- 
tuted a more particularised set of charges, covering in 
essence the same ground. After due investigation, the 
Director, Mr Cunningham advised Mr Oosterwaal that he 
had found him guilty of the offences specified. He altered 
the suspension to 'without pay' with effect from 24 May 
1993 and recommended to the Public Service Commissioner 
that a dismissal should be effected. 

Officers of the Public Service Commission (hereinafter 
called P.S.C.) conducted a painstaking review and further 
investigation of all relevant matters. Mr Oosterwaal was 
given every opportunity at each stage of proceedings to 
present his own side of the story and to be accompanied by 
an adviser if he so wished. There can be no suggestion that 
he was denied natural justice or the benefit of due process. 

It was the evidence of Inspector R.K. Gardiner of the 
Police Internal Affairs Unit that he had carried out an 
extensive investigation of the relationship of Mr Oosterwaal 
with used car dealers, Lindsay Youd and Peter Long. The 
activities uncovered were such that he discussed with the 
Department of the Public Prosecutor the viability of laying 
criminal charges of fraud and corruption. The standard of 
proof required to sustain such charges, "beyond reasonable 
doubt" could not be supported by the evidence available, 
so prosecutions did not proceed. The information was 
conveyed to Mr Cunningham for his determination as to 
whether to proceed with charges under the Public Service 
Act where of course the standard of proof is 'on the balance 
of probability'. 

At the end of the day this Board is convinced on the 
balance of probability that the Appellant is guilty of all the 
offences with which he has been charged. The offences 
were:— 

Conflict of Interest—He was clearly involved in the 
questionable business enterprise of importing and selling 

used cars from Japan. In his capacity as a Vehicle Examiner 
he examined and passed as roadworthy, some vehicles in the 
sale of which he had been involved. 

Engaging in a Private Business without Authorisation— 
Of itself, this offence would not support a severe penalty but 
it seems to the Board that the P.S.C. might well issue a 
timely reminder to public servants and government officers 
generally of their responsibilities in this regard. 

Falsely Recording Non-Existent Defects—This is a most 
serious breach of trust for an officer working as a Vehicle 
Examiner. Along with Omitting to Record Existent De- 
fects—it is impossible to ignore the inference that the 
Appellant was deliberately using his position to manipulate 
the inspection procedures and help his friend Peter Long of 
People's Motor Wholesale to avoid his responsibilities as a 
licensed dealer. 

It is in the public interest that the details of Mr 
Oosterwaal's 'scam' be given some airing. From the 
evidence, it is clear that Mr Long was in the habit of taking 
his used cars requiring inspection to whichever centre Mr 
Oosterwaal was appointed to at the time. On occasion, he 
would drive past two other centres to reach Mr Oosterwaal's 
workplace. There is no suggestion that they could manipu- 
late the waiting system to ensure that all of Long's cars were 
inspected by Oosterwaal, but he did deal with a significant 
number. 

There is a used car dealers section of the Licensing 
Department, which conducts random spot checks on cars in 
dealers' yards. These examiners do a preliminary check on 
the cars and apply a green sticker and issue a work order as 
soon as a serious defect is found. They do not complete a 
comprehensive examination because the dealer has the 
responsibility to carry out the repairs as per the work order 
then to present the car to a centre for inspection. Here the 
work order will be 'signed off by an Examiner and a 
thorough examination undertaken to identify any further 
defects. These further defects generate the issuance of a 
Vehicle Examination Report which is a further work order. 
That second order, after the repairs are done, is to be 
discharged by an Examiner following further inspection at 
a centre. 

The investigation revealed that Oosterwaal developed the 
practice of ignoring the major faults which had caused the 
green sticker to be applied to Long's cars. He wrote a further 
report which referred to minor items, easily repaired and in 
some cases non-existent defects. It was an easy matter for 
the dealer to return for a further inspection with the 'soft' 
or spurious report from Oosterwaal teing readily signed off 
by another Examiner. The original work order apparently 
became buried in the system for the time being. 

If the Board accepted the Appellant's potestations that the 
ignoring of major defects was the product of a genuine 
difference in opinion or judgement from one Examiner to 
another and that he was at all times honest and true then he 
is still faced with the problem that his failure to properly 
examine those cars which already had earned a green sticker 
was a gross incompetence or dereliction of duty, of itself 
good cause for dismissal. 

In light of the evidence of his skills and competence as 
a mechanic and examiner we are forced to the conclusion 
that he is dishonest and that his continuing employment 
would be an affront to the integrity of the public service. 

It is clear too from the evidence that he used his 
knowledge of the licensing system to delay or avoid 
payment of stamp duty and fees. 

It is the unanimous decision of this Board that the Appeal 
be dismissed. 

Appearances: Mr C. Oosterwaal on his own behalf. 
Ms C. Hudson on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board. 
Mr C.M. Oosterwaal 

and 
The Public Service Commissioner. 

No. PSAB 26 of 1993. 
PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER J.A. NEGUS—CHAIRPERSON. 
MR R. DEVLIN—MEMBER. 
MR A. MATHIE—MEMBER. 

2 February 1994. 
Order. 

HAVING heard Mr C. Oosterwaal on his own behalf and 
Ms C. Hudson on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

That the application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson of the Board. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
Richard Seghini 

and 
Public Service Commissioner 

No. PSAB 25 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON 

MR B. BEAVER—MEMBER 
MR J. KAUB—MEMBER 

18 January 1994. 
Reasons for Decision. 

THE COMMISSIONER: This was an appeal by Mr R.G. 
Seghini against the termination of his employment at 
Homeswest which termination was formalised by letter from 
the Public Service Commissioner to the Appellant, dated 13 
September 1993. The text of that letter is self explanatory 
and revealing, so it is useful to reproduce it herewith:— 

"It has now been 15 years since you became an 
officer of the Public Service under the Public Service 
Act 1978. 

In 1983 you were transferred to Homeswest. Since 
joining Homeswest approximately 10 years ago you 
have been absent for all except 4 months of that period. 
Most recently you last attended at Homeswest some 5 
years and 6 months ago. 

All annual leave, short leave, long service leave and 
sick leave has been exhausted and you have been on 
sick leave without pay for most of your time with 
Homeswest. 

I now regard your employment as an officer of the 
Public Service of Western Australia as at an end as a 
consequence of your incapacitation through illness. 
You are obviously unable to perform the work required 
of you as a clerical officer in Homeswest. Accordingly, 
I notify you that I now treat your employment as an 
officer under the Public Service Act 1978 as wholly 
frustrated as a consequence of your continuing illness." 

The evidence presented to the Board confirms the 
assertions made in that letter and Mr Hooker, who appeared 
for the Respondent, submitted that in effect there was no 
case to answer in these proceedings because there had been 
no dismissal. The continuing incapacity of the Appellant to 
work at his assigned duties had frustrated the contract of 
employment so that the operation of the law had brought that 
contract to an end. He relied upon the decision of the 
National Industrial Relations Court in Marshall v. Harland 
& Wolff Ltd and Anor [1972] 2 A11 ER 715, along with 
other references, as authority for that proposition. The dicta 
of that decision were quoted at length and discussed by 
Gregor C. in F.M.W.U. v. Undercliffe Hospital (1992) 71 
WAIG 1663. 

It is this Board's view that the circumstances of Mr 
Seghini's 'employment' fit squarely within the principles 
enunciated by the authorities (supra) and we would dismiss 
the appeal, as suggested by Mr Hooker, for want of 
jurisdiction. 

It was necessary to hear the submissions and evidence 
presented by the parties and on the basis of the facts 
disclosed we are of the view that the appeal was, in any 
event, totally lacking in merit. There is no basis for the 
Appellant to claim that he has been treated with anything 
other than complete sensitivity, understanding and sympa- 
thy throughout the period of his attachment to the workforce 
of Homeswest. 

The history of Mr Seghini's sojourn in the Western 
Australian Public Service is, I sincerely hope, so unusual 
that it should be outlined in these reasons if only to provide 
some useful information to practitioners in the field of 
human resource management. 

He was a trainee technician with Telecom in 1975 when, 
in May of that year, he fell about 5 feet from a ladder, 
landing on his feet and sustaining a lower back injury. As 
a result of that injury he became eligible for a Common- 
wealth workers' compensation payment and he has contin- 
ued to receive that payment on all occasions when he has 
not been in paid employment throughout the intervening 
period. He resigned from Telecom in December 1976. 

In February 1978, Mr Seghini, whose wife was a public 
servant, gained a position as a courier at Hospital and Allied 
Services. In February 1979 his appointment as a permanent 
officer was confirmed. He says that the employing agency 
had a policy of assisting disabled workers and it was well 
known at the time that he suffered from a permanent injury. 

During 1981 and the early part of 1982 the records reveal 
that the Appellant used some 16 weeks of sick leave. In 
March 1982, he was transferred to the Public Works 
Department where 4 days of sick leave were recorded in six 
months. One notes in passing that he obtained, in June 1981, 
a medical certificate supporting his membership of the State 
Government Superannuation Fund. The medical practitioner 
attested that he was "...not suffering from any physical or 
mental defect which is likely to render him incapable, before 
attaining the maximum age for retirement, of performing his 
duties...". 

On 30 August 1982, he was transferred to the Education 
Department. During 9 months in that office, some 12 weeks 
of sick leave are recorded. In February 1983 the Public 
Service Board was requested to take appropriate action to 
alleviate the problem situation which arose from Mr 
Seghini's frequent absences. In June 1983, he was trans- 
ferred to Homeswest with a request that his performance and 
attendance be closely monitored. This was apparently 
carried out, with the result that in June 1984 the P.S.B. was 
requested by Homeswest to replace Mr Seghini with a 
suitable officer because his lengthy absences created a 
serious staffing problem. He had been absent for 17572 days 
in a period of 250 days. 

Homeswest moved him through several sections in 
attempts to minimise the disruptions caused by his frequent 
absences. He was in the Victoria Park office until October 
1985. There followed two months in the Settlement section, 
two weeks in Management Information and from January 
1986 to February 1988 he was nominally employed in the 
Library. 
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There is evidence that at least one recommendation was 
made regarding the withholding of a salary increment but 
after some protest from the appellant the increase was 
granted. It is also noted that much of the sick leave taken 
was without pay as the normal entitlements were quickly 
exhausted. 

Administrative Instruction 610 provides the special 
provision for Sick Leave Without Pay to have no effect on 
incremental increase dates. 

Speaking for myself alone, I am constrained to remark 
that Mr Seghini's progression through a range of salary 
increments provides yet another example of the lack of 
reason or logic readily apparent in the current award 
entitlements to annual salary increments in the public sector. 
I do not quibble with the concept that on the job experience 
contributes to increasing effectiveness and ability to perform 
an officer's assigned tasks. That concept provides the basis 
in logic for incremental salary progression to be awarded in 
recognition of increasing work value. It seems to me 
axiomatic then, that one qualifies for an annual increase by 
working at the job, not by merely growing older. It is surely 
proper then to require a part-time employee to perform the 
equivalent of a year's work before gaining an 'annual' 
increment. In the same vein, it is difficult to imagine how 
Mr Seghini's work value could have increased, by virtue of 
on the job experience, when he was so rarely present at the 
workplace. 

When Mr Amautovic, who gave evidence to the Board, 
became Human Resource Manager at Homeswest in January 
1988, to his credit, he set about the task of rationalising Mr 
Seghini's employment situation. He sought complete medi- 
cal advice with a view to either a full resumption of useful 
duties which would not further exacerbate the injury or, 
failing that, possible retirement on grounds of ill health. 

The evidence is that the appellant did not again report for 
work after 8 February 1988. Homeswest records indicate 
that he was attached to that agency for 10 years 3 months. 
During that time he was on sick leave with or without pay 
for 8 years 7 months. He took 3 months' long service leave, 
4 months 13 days of annual leave and 11 days of short leave. 
Presumably the latter periods of leave were on full pay. 

At the end of the day, in light of the full history of the 
appellant's 'employment' in the Western Australian Public 
Service it would be inconceivable by any standards of equity 

491 

and good conscience to conclude that Mr Seghini has 
suffered unfair, harsh or unconscionable treatment. It did not 
become apparent throughout the proceedings what he had 
hoped to gain from prosecuting an appeal, given that he had 
not reported for work for five and a half years. One can only 
regret the useful time which has been wasted by several busy 
officers who have been required to defend an appeal which 
can at best be described as frivolous and at worst threatens 
to bring into disrepute an appeal right which is an important 
industrial condition of the vast majority of dedicated and 
industrious government officers. 

Appearances: Mr R. Seghini appeared on his own behalf. 
Mr Hooker (of counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to the Public 

Service Appeal Board 
Richard Seghini 

and 
Public Service Commissioner 

No. PSAB 25 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER J.A. NEGUS—CHAIRPERSON 

MR B. BEAVER—MEMBER 
MR J. KAUB—MEMBER 

18 January 1994. 
Order. 

HAVING heard Mr R. Seghini on his own behalf and Mr 
Hooker (of counsel) on behalf of the Respondent, the Board, 
pursuant to the powers conferred under S.80I of the 
Industrial Relations Act 1979, hereby orders:— 

That the application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner, 
Chairperson of the Board. 

File No. Date Lodged Decision Effective 
Date 

Fmalisation 
Date 

PSA 209/92 
PSA 40/92 
PSA 39/92 
PSA 131/93 
PSA 85/91 
PSA 145/93 
PSA 200/93 
PSA 201/93 
PSA 203/93 
PSA 202/93 
PSA 65/93 
PSA 109/93 
PSA 4/93 
PSA 146/93 
PSA 51/93 
PSA 199/93 
PSA 206/92 
PSA 130/93 
PSA 36/93 
PSA 37/93 
PSA 40/93 

18/09/92 
27/02/93 
27/12/92 
03/08/93 
25/09/91 
27/08/93 
14/09/93 
14/09/93 
14/09/93 
15/09/93 
20/05/93 
21/06/93 
25/01/93 
31/10/93 
27/04/93 
14/09/93 
20/08/92 
30/07/93 
07/04/93 
07/04/93 
07/04/93 

27/10/93 
27/10/93 
27/10/93 
29/10/93 
28/10/93 
03/11/93 
09/11/93 
12/11/93 
11/11/93 
15/11/93 
12/11/93 
12/11/93 
22/11/93 
29/11/93 
29/11/93 
26/11/93 
07/12/93 
07/12/93 
22/12/93 
22/12/93 
22/12/93 

Discontinued 
Discontinued 
Discontinued 
Reclassified 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Withdrawn 
Reclassified 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
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RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

ENTERPRISE BARGAINING AGREEMENT- 
RENEWAL AGREEMENT 

No. RGB Ag I of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Australian Government Railways Commission 
and 

West Australian Railways Officers' Union 
No. RGB AG 1 of 1993. 

RAILWAY RECLASSIFICATION BOARD. 
COMMISSIONER G.L. FIELDING. CHAIRMAN. 

MR D. MUNYARD, MEMBER. 
MR P. BOTHWELL, MEMBER. 

22 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: By this application the parties 
seek to register an industrial agreement, the sole import of 
which is to "renew" the Westrail Enterprise Bargaining 
Agreement 1992 until 13 September 1994. That Agreement 
was expressed to remain in force for a period of 12 months 
from the date it was "approved and ratified" by the 
Commission. That occurred formally, at least so far as the 
Agreement affected these parties, on 18 February last. 

There is no reason why the Agreement now before the 
Board should not be registered. Indeed, section 41(2) of the 
Industrial Relations Act 1979, as amended, requires that the 
Commission register it. In the circumstances, we intend to 
order that it be registered. 

74 W.A.I.G. 

Appearances: Mr D.F. Johnston on behalf of the 
Applicant. 

Mr G.F. Whiteaker on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Government Railways Commission 

and 
West Australian Railways Officers' Union 

No. RGB AG 1 of 1993. 
Westrail Enterprise Bargaining Agreement 1992 

No. RCB AG 1 of 1992. 
RAILWAY RECLASSIFICATION BOARD. 

COMMISSIONER G.L. FIELDING, CHAIRMAN. 
MR D. MUNYARD, MEMBER. 
MR P. BOTHWELL. MEMBER. 

22 December 1993. 
Order. 

HAVING heard Mr D.F. Johnston on behalf of the Applicant 
and Mr G.F. Whiteaker on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Enterprise Bargaining Agreement—Re- 
newal Agreement, made between the parties on or 
about the 22nd day of December, 1993, and the subject 
of the application as amended, be registered as an 
industrial agreement under the Industrial Relations Act 
1979. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 
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MEMBERSHIP OF TRIBUNALS AND PRINCIPAL OFFICERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

At 30th June 1993 the Commission had the following members: 

President  The Hon. P.J. Sharkey 

Chief Commissioner    W.S. Coleman 

Senior Commissioner  G.G. Halliwell 

Commissioners    G.L. Fielding 

O.K. Salmon 

J.A. Negus 

J.F. Gregor 

S.A. Kennedy 

R.N. George 

A.R. Beech 

C.B. Parks 

Dr Commissioner S.A. Kennedy is the Chairperson and Commissioner O.K. Salmon the 
Deputy Chairperson of the Government School Teachers' Tribunal. 

Mr Commissioner J.A. Negus, Mr Commissioner G.L. Fielding and Dr Commissioner 
S.A. Kennedy are the Public Service Arbitrators. 

Mr Commissioner G.L. Fielding is the Chairperson of the Railways Classification Board. 

THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

As at 30th June, 1993, the Court had the following members: 

Presiding Judge   The Hon. Mr Justice Kennedy 

Deputy Presiding Judge   The Hon. Mr Justice Rowland 

Ordinary Member   The Hon. Mr Justice Franklyn 

Ordinary Member   The Hon. Mr Justice Nicholson 

INDUSTRIAL MAGISTRATES 

The following Stipendiary Magistrates have exercised jurisdiction as Industrial 
Magistrates at Perth during the period under review: 

Mr R.J. Gething Mrs D. Bennett-Borlase 

Mr K. Moore Mr I.G. Brown 

Mr R.H. Bromfield Mr W.G. Tarr 

Mr P.M. Heaney Mr P.G. Cockram 

Mr D.J. Reynolds Ms B.A. Lane 

Mr PS. Michelides Ms V.J. French 

Mr G.A. Ajduk Mr R.K. Black 

Mr G. Cicchini Mr M. Whitely 

Mr S.R. Malley 
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At 30th June 1993 the Principal Officers of the Commission were: 

Registrar  Mr J. Carrigg 

Deputy Registrars  Mr T. Pope 

Mr G. Yewers 

Mr K. McCann (Acting) 

and other staff of the Commission totalled 62. 

ANALYSIS OF MATTERS PROCESSED 

FULL BENCH 

The Full Bench has been constituted on each occasion by the President The Honourable 
RJ. Sharkey and two Commissioners. The extent to which each Commissioner has been a 
member of the Full Bench is*: 

Chief Commissioner Coleman  18 

Senior Commissioner Halliwell  13 

Commissioner Fielding  18 

Commissioner Salmon  14 

Commissioner Negus  8 

Commissioner Gregor  14 

Commissioner Kennedy  13 

Commissioner George  14 

Commissioner Beech  15 

Commissioner Parks  19 

The following summarises Full Bench Matters: 

Appeals— Heard and determined 

Appeals from decisions of the Commission  50 

Appeals from decisions of the Industrial Magistrate  4 

Appeals — To be determined ** 

Appeals from decisions of the Commission  5 

Appeals from decisions of the Industrial Magistrate   2 

* These statistics do not include matters heard or part heard this year but not yet 
finally determined. 

** These statistics include matters heard or part heard this year, finalised or yet to be 
finally determined. 
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Organisations 

Application for amalgamation  

Application for alteration of rules of an organisation 

Application for a declaration pursuant to section 71 . 

Other 

Questions of law referred under section 27(l)(u)  1 

Proceedings for enforcement pursuant to section 84A 

brought by an Industrial Inspector  3 

Application for expedited hearing  1 

Application to extend time to lodge an appeal  1 

Application for costs  2 

Remitted back to Industrial Appeal Court  1 

Substituted service  1 

Matters (other than Full Bench matters) dealt with by the President were as follows: 

Consultations with Deputy Registrar under section 62 of the Act**  6 

APPLICATIONS FOR AN ORDER, DECLARATION OR DIRECTION 
UNDER SECTION 66 OF THE ACT RECEIVED FOR THE 
PERIOD 1 JULY 1992 TO 30 JUNE 1993  24 

The following summarises section 66 applications:- 

Applications finalised  16 

Applications part heard  3 

Applications adjourned  5 

Directions hearings**  24 

Applications pursuant to Section 49(11) 

Applications for an order that the operation of a 
decision appealed against be stayed*  17 

Expedited hearing  2 

Orders 

Orders issued by the President in matters heard or part heard from 1 July 1992 to 30 June 
1993 inclusive:— 

Section 66**  68 

Section 49 (11)  20 

* These statistics do not include matters heard or part heard this year but not yet 
finally determined. 

** These statistics include matters heard or part heard this year, finalised or yet to be 
finally determined. 
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During the period under review the Commission in Court Session has been constituted by 
three Commissioners on all but one occasion when it was constituted by five Commissioners 
to deal with a General Order matter. The extent to which each Commissioner has been a 
member of the Commission in Court Session is indicated by the following figures: 

Chief Commissioner Coleman  28 

Senior Commissioner Halliwell  2 

Commissioner Fielding  2 

Commissioner Salmon  1 

Commissioner Negus  5 

Commissioner Gregor  21 

Commissioner Kennedy  23 

Commissioner George  2 

Commissioner Beech  1 

Commissioner Parks  4 

Matters dealt with by the Commission in Court Session were: 

Applications for General Order under Division 3  3 

Other matters allocated directly to Commission in Court Session  25 
(Note: 21 Parental Leave Applications were dealt 
with concurrently by the Commission in Court Session) 

Appeal from Long Service Leave Board of Reference  1 

COMMISSION CONSTITUTED BY COMMISSIONER SITTING OR 
ACTING ALONE 

Matters dealt with during the period under review: 

Applications for — 

New Agreements  48 

Variation of Agreement  8 

New Awards (by consent)  5 

Variation of Awards (by consent)  193 

(by arbitration)  41 

Interpretation of Awards/Orders  4 

Cancellation of Awards/Agreements/Orders  3 

Joinder of parties  150 

Shortened time for answers  23 

Extension of time for answers  5 

Order under section 29(b)  715 

Order under section 23  22 

Order for production of documents 

under section 27( 1 )(o)    48 

Order for further and better particulars  38 

Order under section 33  2 



Conferences under section 44 — 

Concluded without arbitration  577 

Matters arbitrated by Commissioner holding conference  84 

Matters arbitrated by another Commissioner  17 

Matters referred to Full Bench pursuant to section 27(1 )(u)  1 

Government School Teachers Tribunal: 

Appeals  

Conferences under section 44 — 

Concluded without arbitration  

Variation of Award (by arbitration). 

Promotions Appeal Board: 

Appeals  62 

Public Service Arbitrator: 

Reclassification appeals  6 8 

Appeal Board  8 

Conferences under section 44 — 

Concluded without arbitration  48 

Matters arbitrated by another Commissioner  2 

Matters arbitrated by Commissioner holding Conference  1 

Railways Classification Board: 

Conferences under section 44 — 

Concluded without arbitration  7 

Reclassification Appeals  2 

Variation of Awards (by consent)  2 

Matters dealt with: 

Appeals from decisions of the Full Bench  11 

Appeals from decisions of President  3 

*Complaints: 

Total for period under review — 

Lodged  364 

Proved  104 
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Dismissed  59 

Withdrawn by leave  114 

Pending  87 

(includes a number of matters under Federal awards) 

Complaints which resulted in the application of penalties were: 

Number of Complaints  82 

Fines  $25,700.00 

Costs  $4,275.91 

BOARDS OF REFERENCE 

The Boards of Reference detailed hereunder were chaired by the Registrar or a Deputy 
Registrar. 

Disputed claims under the Long Service Leave provisions of awards  3 

Disputed claims under the Long Service Leave Act, 1958   2 

Construction Industry Portable Paid Long Service Leave Act 1985  2 

AWARDS 

Number in force at 30th June, 1993  558 

INDUSTRIAL ORGANISATIONS REGISTERED AT 
30TH JUNE, 1993 

Number of organisations of employees  65 

Aggregate membership  216,524 

Number of organisations of employers  17 

Aggregate membership  3,065 

FEDERAL MATTERS REFERRED TO THE COMMISSION. 

MATTERS REFERRED UNDER THE OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT  3 

SUMMARY OF MAIN STATISTICS 

FULL BENCH 

Appeals  

Other Matters 

1990-91 1991-92 1992-93 

PRESIDENT SITTING ALONE 

S.66 Matters  

8.49(11) Matters  

Other Matters  
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1990-91 1991-92 1992-93 
COMMISSION IN COURT SESSION 

General Orders  5 4 3 
Other Matters  24 20 26 

COMMISSIONERS SITTING ALONE 

New Agreements  5 7 48 
New Awards  12 13 5 
Variations of Awards  570 460 234 
Conferences  859 712 678 
Other Matters  1027 1037 1018 

CONSTITUENT AUTHORITIES: 

Government School Teachers Tribunal: 
Appeals (including protective 
appeals)  13 2 5 

Conferences  8 12 7 
New Awards  2 - 
Variation of Awards  4 5 3 
Other Matters  - - - 

Promotion Appeal Board: 
Appeals  101 65 62 

Public Service Arbitrator: 
Reclassification Appeals ... 45 44 68 
Conferences  64 72 51 
New Awards  _ - - 

Variation of Awards  21 - - 

Other Matters  11 7 8 

Railway Classification Board: 
Reclassification Appeals  173 1 2 

Variation of Awards  - 6 2 
Conferences  13 33 7 
Other Matters  - 2 - 

AWARDS 

In Force * 587* 510* 558* 

BOARDS OF REFERENCE 

Matters dealt with  22 9 7 

INDUSTRIAL ORGANISATIONS 
OF EMPLOYEES  71 62 65 

Membership  196,366 224,791 216,524 

INDUSTRIAL ORGANISATIONS OF 
EMPLOYERS  15 18 17 

Membership  2,885 3,768 3,065 

* Includes Public Service awards and agreements and awards applying to State School 
Teachers and Railway Officers. 

** Includes matters heard or part heard, finalised or yet to be finally determined. 
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COMMENTARY 

THE CENTRALISED WAGE FIXING SYSTEM 

In the period of this report the State Wage Principles determined by the Commission in 
January 1992 have regulated the wage fixing system in Western Australia [(1992) 72 WAIG 
191]. Other than in the circumstances of "Special Cases" provided for under the Principles, 
wage movements under awards and industrial agreements have been restricted to those avail- 
able under Structural Efficiency and agreements processed under the Enterprise Bargaining 
Principle. 

As at 30th June, 1993 there were five hundred and fifty eight (558) awards and industrial 
agreements registered with the Commission. Of these one hundred and nine (109) are spe- 
cific to matters which are not directly relevant to an analysis of structural efficiency reforms 
eg. Retirement Age Agreements, Traineeship Agreements and Superannuation Awards. Of 
the remaining four hundred and forty nine (449) awards and industrial agreements one hun- 
dred and fifty nine (159) (35.5%) are enterprise specific eg. Burswood Island Resort Em- 
ployees Award, Activ Foundation (Salaried Officers) Award, No. 13 of 1977 and the Iron 
Ore Production and Processing (Hamersley Iron Pty Ltd) Award 1987. 

Since the advent of the Enterprise Bargaining Principle, fifty three (53) agreements have 
been registered with the Commission. When these are taken into account along with the one 
hundred and fifty nine (159) awards and industrial agreements noted above, approximately 
48% of all relevant awards and industrial agreements operating in this jurisdiction are 
enterprise specific. 

Excluding site allowances there are also approximately one thousand and eighty eight (1088) 
enterprise orders which "sit upon" awards. Seven hundred and fifty six (756) of these are 
"Second Tier" Orders issued pursuant to the State Wage Principles of March 1987 [(1987) 
67 WAIG 435], Those orders cover changes to work practices secured under the process of 
structural reform. The remaining three hundred and thirty two (332) enterprise specific 
orders address a multiplicity of issues including the terms upon which disputes were settled, 
redundancy arrangements and agreements entered into to overcome the necessity for termi- 
nating the services of some employees by reducing working hours and pay rates during the 
recession. The following table shows the extent of enterprise specific orders within various 
industries. 

INDUSTRY NUMBER OF "SECOND NUMBER OF OTHER ENTERPRISE 
TIER" ORDERS ORDERS AGREEMENTS 

Agriculture 
Building and Construction 
Childcare 
Education 
Healthcare 
Meat 
Metal Industry 
Mining 
Miscellaneous Manufacturing 
Miscellaneous Services 
Public Sector 
Timber 
Transport 
Wholesale and Retail 



The extent to which the process of structural efficiency has taken place can be assessed by 
reference to the application of wage adjustments and superannuation variations available 
under the State Wage Principles. The amendments to awards and industrial agreements have 
been conditional upon parties applying consequential award reforms to the workplace. The 
following table compares structural efficiency adjustments between 1990 and 1993. 

APPLICATION OF STRUCTURAL EFFICIENCY ADJUSTMENTS 
TO AWARDS AND INDUSTRIAL AGREEMENTS 

30/06/90 30/06/93 

No. of Awards varied for 3% 73 122 
Occupational Superannuation July (11.9%) (21.86%) 
1986 State Wage Case 
(66 WAIG 1139) 

No. of Awards varied for 4% 43 204 
Restructuring & Efficiency Principle Residual 
Wage Adjustments March 1987 State only 
Wage Case (see 1990 Annual 
(67 WAIG 435) Report) 

Percentage of all Awards varied 7.01% 36.56% 
for 4% Restructuring and Efficiency Residual of all 
Principle (i.e. "2nd Tier" increases) only Awards 

(see 1990 Annual 
Report) 45.43% * 

of 449 
relevant 
Awards 

51.52% ** 
of 396 

relevant 
Awards 

No. of Awards varied for 3% & Not Available 300 
$10 Structural Efficiency Principle (53.76%) 
Wage Adjustments, Sept 1988 State 
Wage Case 
(68 WAIG 2412) 

No. of Awards varied for 1st $10, 257 301 
$12.50, $15.00 or 3% Structural (41.92%) (53.94%) 
Efficiency Principle Wage Adjustment 
Sept 1989 State Wage Case 
(69 WAIG 2913) 

No. of Awards varied for 2nd $10, 53 280 
$12.50, $15.00 or 3% Structural (8.65%) (50.18%) 
Efficiency Principle Wage Adjustment 
Sept 1989 State Wage Case 
(69 WAIG 2913) 
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No. of Awards varied for 2.5% 
Structural Efficiency Principle Wage 
Adjustments, June 1991 State Wage Case 
(71 WAIG 1723) 

30/06/90 30/06/93 

243 
(43.55%) 

No. of Common Rule Awards of the 
Commission 

176 
(28.71%) 

149 
(26.7%) 

Percentage of Common Rule Awards 
varied to include 4% Restructuring 
and Efficiency Principle Wage 
Adjustment 

65% 
(Includes 
orders) 

63.76% 
(95) 

Percentage of Common Rule Awards 
varied to include 3% Superannuation 

60% 
(includes 
orders) 

53.02% 

Percentage of Common Rule Awards 
varied to include 3% & $10 Structural 
Efficiency Principle Wage 
Adjustments, Sept 1988 
(68 WAIG 2412) 

87.25% 

Percentage of Common Rule Awards 
varied to include 1st Structural 
Efficiency Principle Wage 
Adjustments, Sept 1989 
(69 WAIG 2913) 

66% 84.56% 

Percentage of Common Rule Awards 
varied to include 2nd Structural 
Efficiency Principle Wage 
Adjustments, Sept 1989 
(69 WAIG 2913) 

12% 78.52% 

Percentage of Common Rule Awards 
varied to include 2.5% Structural 
Efficiency Principle Wage 
Adjustments, June 1991 
(71 WAIG 1723) 

74.5% 

TOTAL AWARDS 613 558 

* 558 Awards and Industrial Agreements less 109 that are not directly relevant to the process of Structural 
Reform = 449. 

WESTER 

Since 1991 some 200 awards and industrial agreements have been cancelled under Section 
47 of the Industrial Relations Act, 1979 as part of the on-going process of review associated 
with structural efficiency. 
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The examination of awards has also resulted in 750 individual inquiries being made into the 
correct identification or cancellation of parties for award respondency. 

The following summaries are examples of award restructuring that have been undertaken 
through the Structural Efficiency process of the State Wage Principles. 

Metal Trades (General) Award 

* Insertion of new broadbanded wage classification structure. 

* Provision for employees to undertake training for a wider range of duties. 

* Insertion of a Structural Efficiency clause which provides for proper consultation in the 
industry. 

* Insertion of an Award Modernisation clause to provide more flexible working arrange- 
ments. 

* Changes to Contract of Service clause re entitlements in case of power failure or short- 
age in power. 

* Varies Higher Duties clause excluding entitlement of employees to higher duties pay- 
ment whilst undergoing training. 

* Varies Hours clause to increase daily spread of hours and increase maximum daily ordi- 
nary hours from 10 to 12. 

* Increases time by which records are to be made available for union inspection under the 
Time and Wages Record clause. 

* Deletes obsolete provisions from Wages and Special Rates clauses. 

* Establishes consultative committees at plant level. 

* Holidays and Annual Leave clause varied to provide flexibility by allowing annual leave 
to be taken in shorter periods. 

* Provision of new definitions recognising qualifications outlined by the Australian Council 
of Tertiary Awards and standards set by the National Metals and Engineering Skills 
Training Board. 

* Establishment of training committees. 

* Establishes appropriate wage classification relativities. 

* Properly fixes and aligns Minimum Rates in the wages and supplementary payments 
configuration. 

Building Trades (Construction) Award 

* Inserts procedures to resolve demarcation disputes. 

* Rates of pay established in Minimum Rates configuration. 

* Inserts a Structural Efficiency clause (Structural Efficiency Exercise) providing for an 
employer to direct employee to carry out duties within skill, competence and training. 

* Employer to provide safe working environment. 

* Includes commitment to co-operate to increase efficiency, productivity and competi- 
tiveness and enhance career opportunities and job security. 

* Establishes a State Working Party for processing structural efficiency. 

* Provides for site agreements or enterprise agreements to be a schedule to the award. 

* Includes a commitment to training and skills development. 
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Shop and Warehouse (Wholesale and Retail Establishments) State Award 

* Insertion of Superannuation provisions. 

* Allows for Meal money to be payable in normal weekly or fortnightly wage. 

* Provides for career structure service pay. 

* Inserts a new classification structure and definitions. 

* Properly fixes and aligns Minimum Rates. 

* Extends ordinary hours of work on Saturdays from 8.00 am start to 7.00 am start. 

* Minimum engagement for casual workers reduced from 4 weeks to 3 hours. 

* Minimum ordinary hours for part-time workers extended from 60 hours per fortnight to 
64 hours per fortnight. 

* Maximum ordinary hours of a full-time worker on any day without payment of over- 
time extended to 9.5 hours from 8 hours. 

* Allows for rosters and start and finish times to be changed with 2 weeks notice instead 
of 4 weeks or by mutual agreement between employer and employees. 

* Provides for RDO's to be published one month in advance and changes by mutual agree- 
ment. 

* Creates new Additional Loading for late night trading clause. 

* Converts late night and night fill penalties to a flat amount. 

* Provides for time off in lieu of overtime. 

* Inserts new provision that employer may direct an employee to carry out duties which 
are within the limits of the employees' skill, competence and training. 

* Inserts facilitative provisions re Overtime and Meal Breaks already in Award. 

* Inserts Enterprise Level Award Change Procedure Clause. 

Clerks' (Commercial, Social and Professional Services) Award 

* Spread of ordinary hours increased by 1/2 hour. 

* Introduces payment of wages by cheque or credit transfer and fortnightly pay systems. 

* Inserts Award Modernisation (Enterprise Agreements) clause specifying commitment 
to modernising terms of award and provides ability for employers and employees to 
enter into enterprise agreements. 

* Properly fixes and aligns Minimum Rates. 

* Ordinary hours extended to Monday to Saturday including Saturday afternoon. 

* Allows for ordinary hours to be worked for any 8 hours in a day; provides additional 
rates in Ordinary Hours clause. 

* Meal Break clause varied in line with change to spread of ordinary hours and made 
generally more flexible. 

* Inserts facilitative provision to give employer the right to negotiate with the Union that 
ordinary hours of work can be worked on basis other than 9 day fortnights, 19 day 
months etc. by agreement in writing. 
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* Provides for time off in lieu of overtime. 

* Provides that annual leave may be taken prior to accrual to aid firms who hold Christ- 
mas close-downs. 

* Rewrites Casual Employees clause to remove ambiguity and to allow contract 
employment for up to 13 weeks to cover absences on long service leave and the like. 

* Spread of hours for part-time employees increased to 32 to allow 8 hour shifts, and to 
allow variation in ordinary hours by agreement and pro rata payment for annual leave, 
holidays and sick leave. 

* Compassionate leave extended to include de facto spouse. 

* Contract of Service clause varied to provide that an employer may direct an employee 
to carry out such duties within limits of competence and training. 

* Classification Structure changed from an aged based structure to one built on skill 
descriptors. 

* Changes Casual Employees clause to allow variation to terms of employment by 
written agreement. 

* Allows part-time employees progression through increments to be proportional with 
number of hours for a full time worker. 

Transport Workers (General) Award 

* Creates a new broadbanded classification structure based on Minimum Rates formula 
and skill descriptors. 

* Inserts a Commitment clause specifying that the parties will negotiate to ensure that 
companies will operate as flexibly as possible to meet customer demand; employees are 
to perform a wider range of duties including work peripheral or incidental to their main 
tasks or function. 

* Subject to agreement at enterprise level employees are to undertake training for the 
wider range of duties and access to higher classifications; parties not to create barriers 
to advancement of employees through access to training or within the award structure. 

* Inserts an Award Modernisation clause specifying parties' commitment to modernising 
terms of Award, setting basis for negotiations of enterprise level agreements which are 
to become schedules to the award; disputes procedures to apply in negotiations and 
continuation of working parties. 

* Properly fixes and aligns Minimum Rates. 

* Provides for taking of annual leave in 2 periods and short-term Annual Leave of up to 4 
days. 

* Amends Contract of Service clause to provide an enforceable requirement that an 
employee is to perform all duties within the employee's capabilities. 

* Establishes a new Training Leave clause to require the employer to establish training 
policy and pay for training in ordinary hours. 

* Deletes one week employment restriction on casuals and removes $8.40 per week casual 
employees differential in supplementary payment. Provisions of Federal Transport 
Workers (Mixed Industries) Award for casual employees inserted and includes 
extension of the duration of casual employment. 

* Establishes appropriate relativities between wage classifications. 
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Plastic Manufacturing Award 

* Inserts new broadbanded wage classification structure. 

* Creates appropriate relativities between wage classifications. 

* Properly fixes Minimum Rates and new definitions of classifications. 

* Increases daily spread of hours. 

* Introduces a 3 months probationary period for new employees terminable by a day's 
notice. 

* Introduces provisions allowing the employment of casuals. 

Air Conditioning and Refrigeration Industry (Construction and Servicing) Award 

* Insertion of Award Modernisation provision. 

* Changes Annual Leave to allow flexibility for periods for which leave can be taken. 

* Introduces more broadly based and generic wage classifications which allow 
performance of a wider range of duties. 

* Increases training. 

* Properly fixes and aligns Minimum Rates. 

Timber Yard Workers Award 

* Changes to Hours of Work, daily spread of hours, overtime and 38 hour week options to 
increase rostering flexibility. 

* Introduces requirement for medical certificate when sick leave is taken on day after 
public holiday. 

* Allows annual leave to be split into smaller periods to give greater flexibility. 

* Changes Shift Work provisions. 

* Broadbands wage classification to allow performance of a wider range of duties. 

* Properly fixes and aligns Minimum Rates. 

* Creates appropriate relativities between wage classifications. 

* Introduces Work Flexibility clause. 

* Introduces Consultative Mechanism clause. 

* Introduces Dispute Settlement Procedure. 

Brick Manufacturing Award 

* Allows the employment of casual labour. 

* Changes Hours clause to allow the spread of hours to be increased. 

* Changes Shift Work provisions to allow greater flexibility. 

* Sick leave changed to clarify when medical certificate required. 
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* Annual Leave provisions changed so there is no requirement for pay in advance and a 
limit to the amount of annual leave that may be accrued. 

* Provides for an allowance to be paid to designated workers who have first aid 
certificates. 

* Inserts Dispute Settling Procedure. 

* Introduces fortnightly pay. 

* Includes Call Back provisions for shift workers. 

* Varies Overtime provisions to allow call back for break downs. 

* Includes Redundancy provisions. 

* Inserts work flexibility provisions. 

* Properly fixes and aligns Minimum Rates. 

* Establishes appropriate relativities between wage classifications. 

* Broadbands classifications. 

Clothing Trades Award 

* Broadbands classifications and provides for multiskilling. 

* Introduces skill based classification structure. 

* Introduces provisions to allow performance of a wider range of duties. 

* Employees committed to undertake necessary training. 

* Introduces Enterprise Flexibility - Working Patterns/Arrangements provisions. 

* Creates appropriate relativities between wage classifications. 

* Properly fixes and aligns Minimum Rates. 

* Introduces Dispute Settlement Procedure and TUT Leave. 

* Introduces Consultative Committees provisions. 

* Changes provisions for Casual and Part-time employees. 

* Provides for changes to Hours of Work and Annual Leave. 

Aerated Water and Cordial Manufacturing Award 

* Introduces Seasonal Workers Clause to allow flexibility in employing staff. 

* Changes Hours clause. 

* Changes Shift Work and calculation of overtime provisions. 

* Removes shift loadings in calculation of overtime. 

* Inserts Award Modernisation and Enterprise Consultation provisions. 

* Introduces new 3 grade classification structure with employees performing wide range 
of duties. 

* Establishes appropriate relativities between wage classifications. 

* Properly fixes and aligns Minimum Rates. 
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Porcelain Workers Award 

* Changes Hours clause to increase the spread of hours. 

* Implements new Shiftwork and Overtime provisions. 

* Varies Annual Leave so there is no accumulation of more than 8 weeks annual leave. 

* Enables Part-time Workers able to be employed between 15 and 30 hours per week. 

* Introduces requirement for workers to notify employer of illness and expected duration 
of absence within 2 hours of commencing sick leave. 

* Contract of Service changed to include 3 month probationary period. 

* Allows casual workers to be employed at 114% of ordinary rate. 

* Inserts First Aid Allowance. 

* Inserts Dispute Settlement Procedure. 

* Inserts Redundancy provisions. 

* Inserts Traineeships provisions. 

* Provides that Long Service Leave must be taken within 12 months. 

* Changes Posting of Award, Time and Wages Record, First Aid Outfit, Representative 
Interviewing Workers, Piecework and Junior Workers Certificate provisions. 

Child Care Awards 

* Inserts Award Modernisation and Enterprise Consultation provisions. 

* Amends Contract of Service to allow employees to carry out any task within the 
competence, skill etc required by the classification level. 

* Broadbands wage classifications on basis of skill, training and work value. 

* Properly fixes and aligns Minimum Rates. 

* Creates appropriate relativities between wage classifications. 

* Updates list of Respondents. 

University Colleges and Swanleigh Award 

* Changes Contract of Employment provisions regarding payment for public holidays 
and during a stand down. Also provided for employees to be stood down for 4 weeks. 

* Updates award Respondency list. 

* Amalgamates two awards. 

* Deletes the requirement for employers to notify union before employing Part-time 
Workers and removes 10% loading for part-time employment. 

* Inserts Award Modernisation and Enterprise Consultation clauses. 

ENTERPRISE BARGAINING AGREEMENTS 

Enterprise Bargaining Agreements registered by the Commission have included 
provision for: 

* Wage increases based on productivity/performance outcomes (including reduction 
of machine down time, absenteeism, waste reduction and energy usage); 

* Revised work practices; 
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* Extended hours of work and the introduction of part time and casual employment; 

* Modified overtime arrangements with the provision of time off in lieu of penalty 
payments; 

* Procedures for laying off staff during seasonal down turns; 

* Increased flexibility of the work force and abolition of demarcation practices; 

* Implementation of training programmes and restructured work arrangements eg. 
multiskilled maintenance teams. 

This is by no means a complete list of enterprise bargaining initiatives that have been 
secured under agreements between unions and employers. Many arrangements registered 
under the Enterprise Bargaining Principle remain confidential to the parties. 

MINIMUM RATES ADJUSTMENT PRINCIPLE 

Last year's Annual Report noted that thirty-seven (37) awards and industrial agreements had 
been reviewed under the Minimum Rates Adjustment Principle. Twenty-two (22) of those 
had common rule application. For the period now under report the number of awards and 
industrial agreements which have been subjected to a Minimum Rates review stands at 
fifty-three (53). Of these thirty-four (34) are common rule awards. 

ADULT MINIMUM WAGE 

As at 30th June, 1993 the Commission in Court Session had completed a hearing into the 
review of the Adult Minimum Wage. Although the decision did not issue until 2nd July, 
1993 [(1993) 73 WAIG 1747] it is nonetheless important to draw attention at this time to 
several issues which may need to be addressed in future. First, there is the matter of the 
relationship between the Industrial Relations Act, 1979 and Section 66W of the Equal Op- 
portunity Act, 1984 as amended which makes it unlawful for an employer, amongst other 
things, to discriminate against a person on the ground of the person's age in the terms and 
conditions on which that person is employed, except in connection with employment to 
perform domestic duties within a private household in which the employer resides. How- 
ever, Section 66ZS of that Act protects anything done by a person in order to comply with a 
requirement of: 

"an award or industrial agreement within the meaning of the Industrial Rela- 
tions Act, 1979 or an award within the meaning of the Industrial Relations 
Act, 1988 of the Commonwealth insofar as that award or industrial agreement 
relates to the payment of wages or other remuneration to employees under the 
age of 21 ..." 

It is debatable whether a General Order pursuant to Section 50 of the Industrial Relations 
Act, 1979 purports to effect an amendment to an award or industrial agreement recognised 
under Section 66ZS of the Equal Opportunity Act, 1984 as amended. If a General Order 
made under Section 50 of the Industrial Relations Act, 1979 does not have that effect, the 
prescription of an age related wage would impose obligations on persons to whom it was 
directed to commit an unlawful discriminatory act. 



The absence of a legislative framework poses significant difficulty for the determination of 
an Adult Minimum Wage which is intended to have general application in the community. Is 
it to be based on social needs, labour market considerations including work value or a com- 
bination of factors? This is a matter referred to by the Commission in Court Session in its 
July 1993 decision (op cit). However, with the continuing application of the State Wage 
Principles and in particular the availability of the Minimum Rates Adjustment Principle it 
was not an issue that needed to be addressed at that time. A change to the Wage Fixing 
System would however necessitate a fundamental analysis of the basis upon which the Adult 
Minimum Wage should be determined when the Commission is called upon or initiates 
another review. 

APPLICATIONS UNDER SECTION 29(B) OF THE ACT 

Claims from individuals alleging unfair dismissals or a denial of contractual benefits not 
covered by an award or industrial agreement of the Commission increased by 20% from last 
year. 

Seven hundred and fifteen (715) applications were dealt with by the Commission. The fol- 
lowing table summarises the type of applications and manner in which they were dealt with. 

Section 29 Section 29 Section 29 
(b)(i) (b)(ii) (b)(i) & (ii) Expressed 

(Unfair (Contractual (Combined as a % 
Dismissal) Benefits) Applications) of Total 

Arbitrated Claims 
in which Orders 
issued 43 (6%) 53 (7%) 21 (3%) 16.3% 

Settled after proceedings 
before the Commission 
(investigation and 
conciliation) 178 (24%) 190 (27%) 90(13%) 64.0% 

Matters withdrawn 
before proceedings 
commenced 48(7%) 75(11%) 17(2%) 19.6% 

TOTAL 269 (37.6%) 318 (44.4%) 128(18%) 715(100%) 

The resolution of 64% of claims without recourse to arbitration highlights the success of 
establishing an environment through the Commission in which those in dispute can meet to 
discuss the claim with a view to conciliation. Since the Industrial Appeal Court's decision in 
the "Coles/Myer Case" [(1993) 73 WAIG 1754] this facility in relation to most claims for 
contractual benefits is no longer available to the parties. 

The increase in the incidence of unfair dismissal claims may be taken as an indicator of the 
state of the labour market. The rate at which these applications are being lodged has not 
abated. 
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EDUCATION 

Inherent problems consequent upon the limited, restrictive and anachronistic provisions in 
the legislation applying to teachers in public sector education were raised in the 1990-1 
Annual Report. The need for appropriate amendments to the legislation was emphasised 
then. It is even more urgent now. 

Progressive industrial relations in the 1990s requires a degree of flexibility and maturity. 
The current provisions in the Act covering teachers in the public sector are counter 
productive to those ends and serve to insulate public sector teachers and administrators. 

The provisions include the following distinctions. 

The definition of 'industrial matter' applying to public sector teachers is uniquely narrow. 
Thus many issues which would be within the jurisdiction of the Commission in respect of all 
other employees, including teachers in private schools, is not so when the employees con- 
cerned are public sector teachers. This militates against mature industrial relations and 
divides these employees from even other employees within the same school. 

Industrial issues involving public sector teachers are the sole province of the Government 
School Teachers Tribunal as a constituent authority within the Commission while issues 
involving all other employees in public sector education (save public servants) fall under the 
general provisions. This legislatively imposed demarcation is cumbersome, bureaucratic, 
discriminating and an impediment to enterprise bargaining. 

The legislation provides for a mandatory suppression of records in relation to certain matters 
involving public sector teachers. This is unique to these employees and at odds with the 
objects of the Act. 

The State School Teachers Union of W.A. (Inc.) is accorded standing under the legislation 
irrespective of its registration. This is quite at odds with the standing of other unions and 
appears to be a position of privilege for which there is no good purpose. 

There are distinctions between the interpretation powers of the Commission under the gen- 
eral provisions of the Act compared with those applying in the area of public sector teachers. 

The current provisions in the legislation which apply to promotion appeals in public educa- 
tion were enacted at a time when seniority was a prime consideration. Promotion on merit in 
lieu of seniority has been adopted across this sector now but the unchanged legislation is at 
odds with that course and a serious impediment to its proper achievement. 

All of these legislatively imposed demarcations set public sector teachers apart from other 
sectors in the work force, including from private sector teachers and indeed from other 
employees in public sector education. 

There appears to be no good reason for any of the distinctions to remain and good reasons to 
change. The principal one is the current comfort zone for the industrial parties in this sector 
free from the wider and more realistic winds of progressive industrial relations based on fair 
dealing with one another. 

FOOD PROCESSING 

The industry is dominated by national or international conglomerates with relatively small 
branches or subsidiaries operating in Western Australia, mainly in the south west. The number 
of employees in each instance is not large. A number of enterprise agreements in this sector 
have been registered in the Commission in the last 12 months. These represent not only 



significant co-operation by the unions concerned and the employees in the particular opera- 
tions but also common ends based on realistic appraisal of market conditions and the 
community. 

PUBLIC SECTOR 

In the public sector, the process of enterprise bargaining does not sit easily alongside the 
concept of a career public service. To date, the Arbitrator is unaware of any real progress 
towards enterprise agreements in specific agencies. There was an "in principle" agreement 
between the Association and the Public Service Commission to a compaction of the Level 1 
classification range from nine increments to five with progression based on demonstrated 
competence. At the time of this Report, details of that initiative have apparently not been 
consummated. 

MINING 

In the mining industry structural efficiency improvements are being realised with Enterprise 
Bargaining Agreements. 

A significant agreement has been made by BHP Iron Ore Limited. In 1988, the company 
experienced a serious strike at the end of which industrial relationships were in a critical 
state. The company addressed this problem and in 1989 made an industrial agreement with 
unions that are respondents to its award on a number of issues which had previously been 
problem areas in the industrial relationship. The agreement has continued since that time 
and has been effective in maintaining communications on industrial issues. The agreement 
was prefaced by 13 principles to reflect the understandings which would establish the 
relationship between the unions and management. 

Since 1989, three major negotiations have taken place as a result of State Wage Case deci- 
sions. These culminated in the Enterprise Bargaining Agreement which was ratified by the 
Commission this year. The negotiations were conducted in line with the 13 principles agreed 
in 1989. From the Company's perspective it has enjoyed improved productivity and effi- 
ciency and as far as the employees are concerned, their benefits include wage increases (and 
later in the Enterprise Bargaining Agreement, a salary package), career paths, productivity 
bonus incentives and the opportunity to work in a greater diversity of jobs. 

Increasing competition in the iron ore market generally and reduced prices, have necessi- 
tated a review of operations at Newman and Port Hedland, particularly in relation to work 
practices. Consultative units comprising management, unions and employee representatives 
set about reviewing specific sectors of the operation ie. the port, mine, ore processing, rail 
and maintenance. The result of this review was an agreement on 27 efficiency measures 
across BHP's operation. Many of these involved the elimination ofjob demarcations and the 
lifting of restrictions which had been detrimental to efficiency. This, in turn, so the Com- 
pany has reported, led to an expansion in the scope of work which each employee can now 
undertake, creating more diversity, interest and job satisfaction. In the major departments of 
mine production, ore processing and at the port, employees now work a 12 hour shift system 
which has increased the length and frequency of off-duty time and simultaneously reduced 
time lost during shift changeovers. 
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The consultative process has brought about these efficiency improvements as well as changes 
to current award provisions covering sick leave, annual leave, overtime and shift work for 

the period of the enterprise agreements. Commitments have also been made by all of the 
parties towards further efficiency improvement measures such as proceeding with negotia- 
tions with "driver only" operation of ore trains in lieu of the current two man loco crews. 
With these changes there have also been substantial manning reductions by means of volun- 
tary redundancy arrangements. Tonnages produced and individual productivity levels have 
risen. These substantial improvements in BHP's operations have occurred with virtually no 
industrial lost time. In proceedings before the Commission, BHP has indicated a continua- 
tion of this approach to its industrial relations. 

Another significant agreement occurred in the salt industry when in June 1993 the Commis- 
sion registered a second Enterprise Bargaining Agreement to cover the operations of Cargill 
Salt. The Agreement is a continuation of the first Enterprise Bargaining Agreement made in 
1992. That came about as a result of 13 months' discussion and negotiations. Finally, with 
agreement a single bargaining unit was established. That bargaining unit consists of em- 
ployee representatives, union officials and company officials. The current Enterprise Bar- 
gaining Agreement operates in conjunction with the enterprise award. Restructuring under 
the agreement has gone part of the way in improving the productivity of operations. 

In the first Enterprise Bargaining Agreement, which was approved by the Commission in 
1992, there were changes to work organisation which resulted in greater work flexibility and 
a decline in demarcation issues, re-scheduling hours which resulted in more production time, 
changes to crew structure and changes to maintenance arrangements. There was, impor- 
tantly, the introduction and participation in a Quality Improvement Process which looks into 
productivity, cost of energy, waste and customer service. There has also been a continuation 
of development of skills, improved communications between the company and its 
employees and improved safety awareness. 

A subsidiary to the Enterprise Agreement was the introduction of a Production Incentive 
Scheme where productivity is assessed in a number of areas with the three main production 
functions used as key productivity measures. Overall improvements of productivity gained 
in the three years of operation are twelve per cent, four per cent and eight per cent respec- 
tively. The introduction of the productivity bonus gave incentive to improve output per 
employee. Adherence to the industrial relations grievance procedures is also fundamental to 
the success of the scheme. Results are calculated weekly and increases of up to 40 per cent 
in productivity per week have occurred. 

The consultation process has given rise to a number of ideas during the course of the current 
agreement to further improve productivity and efficiency. The Quality Improvement Proc- 
ess, which was installed using a Consultant to train management and award employees alike, 
identifies areas of improvement and gives employees the opportunity to be involved in 
problem solving and workplace changes. 

The company has reported that significant improvements that have been made since the first 
Enterprise Bargaining Agreement include increases in productivity, improved communica- 
tions and understanding between the company and award employees and significantly, a 
change in attitude which is best demonstrated in the company's safety record. For the period 
of June 1992 to May 1993 no lost time accidents at all were recorded in the company's 
operations. 
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A large number of Enterprise Bargaining Agreements covering the mining industry have 
been brought before the Commission, many of them in their formulative stages, in which 
case the Commission has played a consulting role. The policy has been to avoid adversarial 
proceedings. The Commission's initiatives in this area have been generally welcomed by 
parties in the mining industry and its role is seen to be an integral part of the Enterprise 
Bargaining process. 

Industrial relations at Hamersley Iron continue to be affected by the 'closed shop' dispute, 
which was referred to in my last report. There appears to be little trust in the workplace 
between union officials and the company's management. The result is that the Commission 
has dealt with a host of matters alleging discrimination, either by the company against un- 
ionists or by unionists against non-unionists. Negotiations on award amendments, which 
must necessarily involve discussions between the unions and the company have made little 
or no progress. Indeed, a claim to amend the award to increase wages by 4.5%, as was 
envisaged in negotiations almost completed before the 'closed shop' dispute, was instituted 
by the company without the prior consent of the unions. Although there has been a reduction 
in the time lost through industrial disputes, there has been a threefold increase in the number 
of matters dealt with by the Commission in the last year. 

In June the Commission issued a new award to cover the goldmining industry. The award is 
the product of agreement after detailed negotiations. It replaces an out-dated award that was 
designed to cover underground mining in the Eastern Goldfields. The new award recognises 
changes in technology and techniques in goldmining across the State in both underground 
and open pit mines. It is designed to provide a "platform of conditions" over which 
individual enterprise agreements can be made. 

The mineral sands industry has been beset with a downturn in demand for its products, 
which has led to some plant closures. Apart from a small number of disputes involving 
redundancy claims, the Commission has had little involvement with this industry. Partici- 
pants in the industry continue to display the good industrial relations established by them in 
recent years. In most cases, disputes are resolved in the workplace with little or no loss of 
working time. 

STATE RAIL INDUSTRY 

The improvement in industrial relations mentioned in my last report has been maintained 
this year. However, the Commission still finds itself having to deal with a range of minor 
disputes, most of which are resolved in conference. The great bulk of these disputes can be 
attributed to poor communications between management and employees. In recent months 
notice has been given of the closure of the Midland workshops and the introduction of the 
voluntary redundancy scheme. This has led to increased concern regarding security of 
employment with attendant industrial relations consequences. 

As with last year, a significant proportion of the Commission's involvement with Westrail 
has been through the Promotion Appeals Board. Almost two-thirds of the promotion appeals 
dealt with by the Commission concern promotions in Westrail, occupying an average of one 
day a fortnight. 

MAJOR CONSTRUCTION INDUSTRY 

The Western Australian economy has generally outperformed the national economy throughout 
1992 and 1993. Real economic growth for the State's economy is estimated by the Western 
Australian Treasury to be 3% for 1992/93 and is expected to be 4.5% for 1993/94. 
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Continued strong investment flows into resource and processing projects are expected to 
increase engineering construction activity by 5.5% in 1993/94 after falling slightly in real 
terms in 1992/93. 

Major resource and energy projects commenced in Western Australia in the period between 
July 1992 and June 1993 are set out in the following table. 

Value 
$ Mn 

Project Type Project Name 

Oil 
Paper 
Marine 
Lime 

Wandoo Field Development 
APM Spearwood Expansion 
King Bay Supply Base 
Cockbum Cement Upgrade 
Kanowna Belle Project 

Stage 1 - Open Cut 
Nifty Copper Project 
Esperance Wind Farm 
Roe Highway Extension 
North Dandalup Dam 
Argyle AK1 Expansion 
Jangardup Project 
Marandoo Project 
Landfill Gas 
Tubridgi/Griffin Gas Gathering 
Leonora-Esperance Railway Line 
Mt Keith Project 
Youanmi Deeps Feasibility Study 
Kwinana-Bunbury Railway Line Upgrade 
Albany Tree Plantation 
Jindalee Project - Laverton Facility 
Beenyup Treatment Plant Expansion 

(Stage 3) 
Barnicoat Mine Expansion 
Sons of Gwalia Mine Expansion 
Kwinana Freeway Extension 
Yarrie Expansion 
Onslow Solar Project 
Great Northern Highway Upgrade 
Bunbury Marine Development 
East Perth Bunbury Bridge 
Zeolite A Plant 
Koolyanobbing/Cockatoo Island 
Perth Airport Business Park 
Coolgardie Gold CIL Plant Upgrade 
Beharra Springs Project Upgrade 
WMC Leinster Operations Upgrade 
Telfer Main Dome Exploration Decline 
Wagerup Expansion 
Eyre Highway Upgrade 
Kalgoorlie-Meekatharra Road Upgrade 
Wellington Tree Plantation 
Great Northern Highway Upgrade 
Air Force Training Facilities 

400 
15 
25 

7 

Gold 
Copper Cathode 
Power 
Road 
Water 
Diamonds 
Mineral Sands 
Iron Ore 
Gas 
Gas 
Rail 
Nickel 
Gold 
Rail 
Wood Pulp 
Defence 

140 
50 

100 
48 

362 
2 

75 
16 

450 

Water 
Gold 
Gold 
Road 
Iron Ore 
Solar Salt 
Road 
Marine 
Bridge 
Zeolite A 
Iron Ore 
Airport 
Gold 
Gas 
Nickel 
Gold 
Alumina 
Road 
Road 
Wood Pulp 
Road 
Airport 

19 
4 

50 
15 
40 
85 
6 
2 

15.5 
18 
20 

200 
4 
2.2 
4.5 
3 

35 
3.5 
6.9 

30 
6 

23 



The Goodwyn Development project, which commenced in 1988, continues to be the major 
resource and energy construction project in Western Australia. 

In my last report I recorded that the implementation of Enterprise Bargaining in the major 
construction industry was proving to be difficult and reflected the following matters of 
concern expressed in the National Wage Decision: 

• the incompleteness of the award reform process and its application at the enterprise 
level; 

• the inadequate development of the "receptive environment" necessary for the 
success of enterprise bargaining beyond the scope of the present system; and 

• the fundamental disagreements between the parties and interveners about the na- 
ture of the proposed forms of enterprise bargaining and their failure to deal with 
various significant issues. 

These difficulties have not been overcome although one attempt has been made to imple- 
ment the process on a major construction project. In recognition of difficulties peculiar to 
such sites where there are a variety of construction contracts held by a number of multi- 
disciplined construction contractors, the parties adopted a two tiered approach to the Enter- 
prise Bargaining process. The first tier involved the commitment of all union and employer 
parties on site to "Heads of Agreement". The "Heads of Agreement" sought to ensure con- 
sistency in the application on site of key principles while leaving scope for issues particular 
to individual contractors and their employees to be addressed through separate second tier 
agreements. The agreements at each tier provided for pre-determined Enterprise Bargaining 
increases to apply from dates approved by the Commission. 

It would be true to say that the second tier agreements entered into under this arrangement 
have been unremarkable in respect of the issues addressed within them. This reflects what 
appears to be a common problem faced by specialist contractors on projects of this type as 
well as a significant number of small to medium sized enterprises in general industry where 
a form of collective or enterprise bargaining has always existed alongside the existing indus- 
trial relations system. Over time, a significant number of employers in this category have 
developed working arrangements with their employees appropriate to the circumstances of 
the particular enterprise. Under the constraints imposed through the Enterprise Bargaining 
Principle, there is often limited capacity for enterprise agreements containing matters of real 
substance. The process is nevertheless embarked upon as the means of employers providing 
to their employees wage increases which are able to be ratified by the relevant industrial 
tribunal. Given the early stage of the evolution of enterprise bargaining as the cornerstone of 
our industrial relations system, this Commission has tended to approve such agreements 
where it is satisfied that to do so would maintain the impetus for change. To do otherwise 
might well stifle the evolutionary process. 

AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

After consultation with me, the President of the Australian Industrial Relations Commission 
has during the period of review referred 15 matters to this Commission to be dealt with either 
undt action 36 or section 174 of the Industrial Relations Act, 1988 (Commonwealth). 
These matters involved disputes in mining, the building and construction industry, 
universities, rail, newspapers and local government. 

The President of the Australian Commission has convened conferences with participation 
from the representatives of other industrial tribunals on five occasions during the review 
period. The co-operation that has taken place is appreciated. 



CONCLUSION 

As this report discloses, the extent to which award restructuring and progress under enter- 
prise bargaining has been made has varied from industry to industry and within industries. 
However, the experience of the Commission has been that the most successful initiatives 
under Enterprise Agreements have followed achievements under structural efficiency. 

The Minimum Rates Adjustment Principle was included in the State Wage Principles in 
1989 [(1989) 69 WAIG 2913 at 2926]. By June 1991, twelve (12) awards had been varied 
for at least the first Minimum Rates adjustment and by June 1993 the number has increased 
to fifty-three (53). Progress under the Minimum Rates Adjustment Principle has been slow. 
Only 12% of awards to which the Principle may have application have been varied. How- 
ever, it is noted that of these awards, thirty-four (34) have common rule application. The 
opportunity to address wage rates for lower paid employees has not been followed up with 
the enthusiasm expected. It is recognised that difficulties are perceived in identifying awards 
as either "Paid Rates" or "Minimum Rates". However, a reluctance to pursue the Minimum 
Rates Adjustment exercise has delayed the establishment of a system of relativities between 
skilled, semi-skilled and unskilled classifications. It is fundamental to the success of the 
Centralised Wage Fixing System that wage stability is established. The Minimum Rates 
Adjustment process is crucial in that regard. 

There is uncertainty as to the direction of the Centralised Wage Fixing System. Comity 
between State and Commonwealth industrial relations legislation has enabled the Principles 
of Wage Fixation to operate successfully for a considerable time. That may not be the case 
in future. In the event that the Centralised Wage Fixing System departs from an evolutionary 
process of change or comes to an end the test will be whether the momentum for enterprise 
bargaining can be maintained. 

I express my sincere appreciation to my colleagues, the Registrar and all the staff of the 
Commission for the assistance I have continued to receive from them. I thank also the staff 
of the court reporting service for their patience and for the service for which they have 
rendered to the Commission. 

24 September 1993 
W.S. COLEMAN 

CHIEF COMMISSIONER 



GENERAL ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Part II—Division 3 
Section 50. 

Western Australian Government Employees Redeployment, 
Retraining and Redundancy General Order No. 1329 of 

1988. 
Parties heard: 

Hon. Minister for Labour Relations 
and 

President, Legislative Council and the Speaker, Legislative 
Assembly 

and 
Federated Miscellaneous Workers Union W.A. Branch 

and 
Trades and Labor Council of Western Australia. 

No. 1059 of 1993. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W. S. COLEMAN. 

COMMISSIONER G. L. FIELDING. 
COMMISSIONER J.A. NEGUS. 

12 November, 1993. 
General Order. 

THE Commission having received an application from the 
Hon. Minister for Labour Relations for variations to the 
Western Australian Government Employees Redeployment, 
Retraining and Redundancy General Order No. 1329 of 1988 
([1993] 73 WAIG 216), that application, as amended, being 
to delete the Electorate Officers Award 1986, the Parliamen- 
tary Employees Award 1989 and the Western Australian 
Tourism Commission Employees Agreement 1985 from 
Schedule B to the General Order and; 

Having heard Mr K.M. Pettit (of Counsel) and Mr J. 
Lange on behalf of the Hon. Minister for Labour Relations, 
Mr A.J. Power (of Counsel) on behalf of The Trades and 
Labor Council of Western Australia, Ms S. Jackson on 
behalf of the Federated Miscellaneous Workers Union, 
W.A. Branch (as it was then), and Mr N. Marthins on behalf 
of the President of the Legislative Council and the Speaker 
of the Legislative Assembly; 

And the Commission in Court Session noting that the 
General Order was previously amended with the consent of 
the then Hon. Minister for Labour, Productivity and 
Employment on the application of the Trades and Labor 
Council of Western Australia pursuant to Matter No. 1465 
of 1992 in January, 1993 to include inter alia the Electorate 
Officers Award, 1986 and the Parliamentary Employees 
Award, 1989 in Schedule B to the General Order ([1993] 73 
WAIG 215) and that parliamentary employees and elector- 
ate officers covered by those awards are not and were not 
employees coming within the scope of the General Order but 
being employed either separately or jointly by the President 
of the Legislative Council or the Speaker of the Legislative 
Assembly of the Parliament of Western Australia, as 
expressed in the Parliamentary and Electorate Staff (Em- 
ployment) Act 1992, and when that amendment was effected 
neither the President nor the Speaker was heard by the 
Commission; 

And the Commission being informed that no person in 
these proceedings wished to be heard any further on the 
application to delete the Electorate Officers Award 1986, the 
Parliamentary Employees Award 1989 from Schedule B to 
the General Order and the Commission being satisfied that 
it is proper to give effect to the application as amended and 
being further informed by the Council and by the Union that 
they consented to the deletion of the Western Australian 
Tourism Commission Employees Agreement 1985 from the 
Schedule; 

Now Therefore the Commission in Court Session, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders— 

That the Western Australian Government Employees 
Redeployment, Retraining and Redundancy General 
Order No. 1329 of 1988 (as varied by Matter No. 1465 
of 1992) be further varied by deleting the Electorate 
Officers Award, 1986, the Parliamentary Employees 
Award, 1989 and the Western Australian Tourism 
Commission Employees Agreement, 1985 from Sched- 
ule B—List of Awards To Which the Order Applies 
with effect on and from the 12th day of November, 
1993. 

By the Commission in Court Session. 
Chief Commissioner. 

EDITOR'S NOTE: The following is a consolidation of 
the Western Australian Government Employees Redeploy- 
ment, Retraining and Redundancy General Order No. 1329 
of 1988. 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

No. 1329 of 1988. 
s.50(3) and (4). 

IN THE MATTER of the Industrial Relations Act, 1979; 
and 

IN THE MATTER of proceedings under Division 3 of Part 
III of the said Act. 

General Order. 
HAVING heard Mr C. Brown on behalf of the Trades and 
Labor Council of Western Australia and Mr A. Caccamo on 
behalf of the Minister for Labour being parties to the 
application and having heard Mr B.P. McCarthy on behalf 
of the Confederation of Western Australian Industry (Inc.) 
and Mr R.H. Gifford on behalf of the Australian Mines and 
Metals Association (Inc.), being parties pursuant to s.50(10) 
of the Act, the Commission in Court Session pursuant to the 
powers conferred on it under the Industrial Relations Act, 
1979, hereby makes the Western Australian Government 
Employees Redeployment, Retraining and Redundancy 
General Order with respect to employees employed under 
and subject to Awards or Industrial Agreements specified in 
the Schedule in the General Order— 
WESTERN AUSTRALIAN GOVERNMENT EMPLOY- 
EES REDEPLOYMENT, RETRAINING AND REDUN- 

DANCY GENERAL ORDER. 

1.—Scope. 
This Order shall apply to all employees employed by the 

Government of Western Australia in the Public Sector as 
defined in Clause 2.—Definitions of this Order under 
awards of the Western Australian Industrial Relations 
Commission listed in Schedule B of this Order. This Order 
shall not apply to employees listed in Schedule A of this 
Order. 

2.—Definitions. 
"Government"—means the Government of Western 

Australia and does not include Commonwealth or Local 
Government. 

"Public Sector"—means all State Government depart- 
ments, trading concerns, instrumentalities, agencies or 
statutory bodies established by or under a law of this State, 
including primary produce bodies, regulatory bodies, 
quasi—^judicial bodies, trustees, advisory committees and 
regional bodies. 

"Redundancy"—means a situation when a job performed 
by an employee ceases to exist or becomes surplus to 
requirements. 
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3.—Redundancy. 
An employee shall not be made redundant by the 

employer other than in accordance with Clause 4.— 
Redeployment and Retraining of this Order. 

4.—Redeployment and Retraining. 
(1) Suitable Alternative Employment 

Subject to this clause, each employee whose position 
is declared redundant shall, subject to subclause (2)(c) 
of this clause, be transferred to suitable alternative 
employment either within his/her Department/Author- 
ity or with another Government employer. 

Suitable alternative employment shall be defined as 
that which provides the employee with a position 
which— 
(a) is a permanent position with a Government 

employer; 
(b) has a wage or salary as close as possible to that 

of the employee's existing position; and 
(c) does not require the employee to change his/her 

place of residence in order to take up the position, 
and has regard to— 

(a) the relevance of the duties and responsibilities, to 
the qualifications and experience of the employee 
and the competence of the employee; and 

(b) the ordinary hours of duty being in general no less 
than those worked by the employee in his/her 
original position. 

(2) Alternative Employment or Training 
(a) The suitability of alternative employment or 

training shall be determined by the Director of the 
Office of Redeployment after consultation with 
the employer, employee and union concerned in 
accordance with subclause (1) of this clause and 
having regard for the particular circumstances of 
each employee. 

Any dispute between the parties over whether 
a position falls within the definition of suitable 
alternative employment as prescribed by sub- 
clause (1) of this clause, may be referred to the 
Commission by any party to the dispute. 

(b) Where suitable alternative employment is unable 
to be identified for an employee, the employee 
may elect within three (3) months from the date 
the position becomes redundant to transfer to a 
position outside that defined as suitable or leave 
the services of the employer. 

An employee who elects— 
(i) to leave the service of an employer shall be 

paid the severance and other payments 
prescribed by Clause 6. — Selective Volun- 
tary Severance or Early Retirement of this 
Order; 

(ii) to transfer to a position under the terms of 
this clause shall be entitled to the provisions 
of Clause 5.—Income Maintenance of this 
Order. 

(c) Where suitable alternative employment is unable 
to be identified for an employee, and the employee 
is unwilling to undergo training or retraining or to 
accept a position outside that defined as suitable, 
the employer may initiate appropriate disciplinary 
proceedings against the employee. An employee 
terminated under this process shall be entitled to 
the severance and other payments prescribed by 
Clause 6.—Selective Voluntary Severance or 
Early Retirement of this Order. 

(3) Annual Leave and Long Service Leave 
Annual and long service leave accrued prior to the date 

of redeployment shall be calculated in accordance with the 
relevant award or agreement and transferred to and credited 
by the new employer. 

(4) Sick Leave 
Unused sick leave accrued prior to the date of redeploy- 

ment shall be transferred to and credited by the new 
employer. 

(5) Leave and Assistance to Seek Alternative Employ- 
ment 

(a) The employer shall facilitate redeployment by 
granting employees to be redeployed reasonable 
leave to attend interviews and career counselling 
without loss of pay. 

(b) Where a prospective employer does not meet the 
cost of travel to an employment interview, the cost 
of reasonable travel and incidental expenses 
including if necessary over—night accommoda- 
tion associated with die interview shall be borne 
by the employer. 

(6) Trial Period in Alternative Employment 
(a) An employee shall be granted a trial period of six 

(6) months in any alternative employment during 
or at the completion of which the employee may 
elect to resign if that employment is not suitable, 
in which case the employee shall receive the 
entitlements provided by Clause 6. — Selective 
Voluntary Severance or Early Retirement of this 
Order. 

This entitlement is only available to employees 
who fall within paragraph (b) of subclause (2) of 
Clause 4.—Redeployment and Retraining of this 
Order. 

(b) By agreement between the employer and em- 
ployee, leave without pay may be approved with 
the consent of the Director of the Office of 
Redeployment where it is sought by a redeployee 
as a means of exploring career options outside the 
public sector. 

This period of leave without pay will not count 
as service for any reason. However, the em- 
ployee's service shall be deemed continuous and 
the employee retains the right to accept the offer 
of severance in accordance with Clause 6.— 
Selective Voluntary Severance or Early Retire- 
ment of this Order, prior to the completion of the 
period of leave without pay. 

5.—Income Maintenance. 
(1) Classification Maintenance 
An employee placed in a new classification which carries 

a lower rate than the former classification, shall be paid a 
rate equivalent to the former classification for a total period 
of twelve (12) months from the date of transfer. Any 
adjustments or increments which would have occurred or are 
made to the former classification rate within the twelve (12) 
month period shall be applied and paid to the employee. 

Progression through the increments will be subject to the 
normal tests applied under the employee's award classifica- 
tion. 

(2) Wage and Salary Maintenance 
(a) Where, after a period of twelve (12) months an 

employee remains employed on a classification 
carrying a lower rate than the rate of their former 
classification, that employee shall continue to be 
paid the rate applicable to the former classification 
at the twelve (12) months' anniversary date and 
such rate shall continue to be paid until the rate 
applicable to the employee's current classification 
exceeds that rate. 

(b) For the purposes of subclause (1) of this clause 
and paragraph (a) of this subclause the total 
remuneration shall: 

(i) exclude all allowances which represent: 
(aa) an amount paid for overtime or as a 

bonus, or as an allowance instead of 
overtime; 
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(bb) except as provided in placitum (ii) of 
this paragraph, a relieving allowance; 

(cc) an allowance for travelling, subsistence 
or other expenses; 

(dd) an amount paid for rent or as a resi- 
dence, housing or quarters allowance; 

(ee) a climatic allowance or allowances for 
equipment or, a disability associated 
with the particular job eg site allowance; 

(ff) an amount paid as compensation in lieu 
of the opportunity for private practice. 

(ii) include allowances which represent: 
(aa) a relieving allowance that has been paid 

continously for twelve (12) months; 
(bb) a shift allowance which is paid on a 

regular basis and would continue to be 
paid during periods of annual leave. 

(c) Where an employee elects to undertake training or 
retraining within a period of six (6) months from 
the date of being nominated as redundant, the 
employee shall continue to receive their former 
classification rate for the period of training or 
retraining, provided that period does not exceed 
twelve (12) months. The period of training or 
retraining shall not be counted in determining the 
duration of the employee's entitlements under 
subclause (1) of this clause and paragraph (a) of 
subclause (2) of this clause. 

(d) For tally or piece workers, the level of income at 
the date of redeployment referred to in subclause 
(1) of this clause shall be at the average weekly 
income, including all allowances and loadings of 
a permanent nature, for the total number of weeks 
worked over the preceding twelve (12) months or 
part thereof. 

6.—Selective Voluntary Severance or Early Retirement. 
(1) Selective Voluntary Severance or Early Retirement 

(a) Each employee identified as being surplus to the 
employer's requirements and who cannot be found 
suitable alternative employment and who elects to 
resign shall be entitled to the benefits of this 
clause. 

(b) Employees electing to terminate their services in 
accordance with subclause (6) of Clause 4.— 
Redeployment and Retraining of this Order shall 
be entitled to the benefits of this clause. 

(c) Where an employee identified as surplus to 
requirements is able to carry out the duties and 
responsibilities in an equivalent manner to an 
employee not identified as surplus, the latter may, 
with the approval of the employer, elect to resign 
in place of the former, in which case the benefits 
of this clause shall apply to that employee. 

Any dispute as to whether an employee not 
identified as surplus to requirements is able to 
carry out the duties and responsibilities in an 
equivalent manner to an employee identified as 
being surplus to requirements shall be determined 
by the Commission. 

(2) Severance Pay 
Each employee referred to in subclause (1) of this clause 

shall receive a severance payment from the employer in 
accordance with the following formula: 

Two weeks pay for each completed year of continu- 
ous service provided that the maximum entitlement 
shall be 45 weeks salary. 

Continuous service shall have the same meaning as 
that prescribed in the Wages Employees Long Service 
Leave General Order. 

Payment will be at the rate of pay prescribed in 
subclause (1) of Clause 5.—Income Maintenance of 
this Order. 
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Payment for tally or piece workers will be based on 
the average weekly rate received for each week worked 
within the previous twelve (12) months. 

(3) Payment for Leave Entitlements 
In addition to the severance payments prescribed by this 

clause, employees shall also receive: 
(a) pro rata annual leave calculated in accordance 

with the relevant award or industrial agreement at 
the rate of income as provided in subclause (1) of 
Clause 5.—Income Maintenance of this Order. 

(b) pro rata long service leave calculated on each 
completed twelve (12) months of service at a rate 
of income as provided in subclause (1) of Clause 
5.—Income Maintenance of this Order. 

7.—Transitional Provisions. 
Parties to an award bound by this General Order who have 

entered into agreements or special arrangements which are 
not covered by this General Order or are in excess of the 
provisions of this General Order shall continue to abide by 
those agreements or special arrangements. 

8.—Relocation Expenses. 
(1) Subject to subclause (2) of this clause an employee 

who accepts a position which requires the employee to be 
relocated will be reimbursed by the previous employer, all 
reasonable expenses incurred in moving the person's 
household belongings. 

(2) Where an award or order prescribes an entitlement to 
the reimbursement of relocation expenses, the provisions of 
that award shall apply, in lieu of subclause (1) of this clause. 

That this Order shall have effect on and from the 17th day 
of January, 1989. 

Dated at Perth this 3rd day of February, 1989. 
By the Commission in Court Session. 

Chief Commissioner. 

Schedule A. 
Employees to Whom This Order Does Not Apply. 

(1) Employees retired on grounds of ill health; or 
(2) Employees whose employment is terminated as a 

consequence of poor performance or misconduct on the part 
of the employee; or 

(3) An employee where an agreement has been reached 
between the employee, employer and relevant union that the 
employee is only engaged for a defined period under a fixed 
term contract at the conclusion of which their employment 
shall cease; or 

(4) Casual or seasonal employees—a "seasonal em- 
ployee' ' means an employee who is hired to work for limited 
periods during a season. 

Schedule B. 
List of Awards to Which This Order Applies. 

Aboriginal Police Aides Award; 31 of 1979 
Art Gallery Attendants and Groundsmen Award, 1980; 31 

of 1980 
Boilermakers (State Engineering Works) Award; 9 of 

1957 
Building Trades (Fremantle Port Authority) Award, 1968; 

31B of 1966 
Building Trades (Government) Award, 1968; 31A of 

1966 
Building Trades (State Energy Commission) Consoli- 

dated Award, 1978; 1 of 1959 
Catering Employees and Tea Attendants (Government) 

Award, 1982; 34 of 1981 
Child Care Workers (Education Department) Award; 20 

of 1984 
Children's Services (Educational Institutions) Award, 

1987 



Cleaners and Caretakers (Government) Award 1975; 32 
of 1975 

Cleaners and Caretakers (Metropolitan Market Trust) 
Agreement 1967; 9 of 1967 

Clerks (Public Authorities) Award 1987 
Community Colleges Award, 1986; A21 of 1986 
Community Welfare Department Hostels Award, 1983; 

27 of 1981 
Country High School Hostels Award, 1979; 7A of 1979 
Deckhands (Passenger Ferries, Launches and Barges) 

Award; 15 of 1972 
Department of Community Services Institution Officers 

Allowances and Conditions Award 1977 
Department of Community Services (Family Resources 

Workers, Welfare Assistants and Parent Helpers) Award 
1990 

Department of Marine and Harbours, Habour Masters and 
Relieving Harbour Masters and Assistants Harbour Masters 
Award, 1984; CR 433 of 1983 

Egg Processing Award, 1978; 42 of 1978 
Education Department Ministerial Officers Salaries, 

Allowances and Conditions Award 1983 
Electronic Servicing Employees (Building Management 

Authority) Award, 1984; 40 of 1982 
Engine Drivers' Country Power Station (State Energy 

Commission) Award; 19 of 1975 
Engine Drivers (Government) Award, 1983; A5 of 1983 
Engineering (Government Printing Office) Award, 1986; 

12 of 1984 
Engineering Trades (Fremantle Port Authority) Award 

1968; 42 and 48 of 1968 
Engineering Trades (Government) Award, 1967; 29, 30 

and 31 of 1961 and 3 of 1962 
Engineering Trades (State Energy Commission) Consoli- 

dated Award, 1978; 1 of 1969 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978 
Ferries Masters' and Engineers' (Transport Trust) Award; 

8 of 1965 
Fire Brigades Employees' (Servicemen, Extinguisher and 

Hose Services Branch) Consolidated Award, 1975; 3 of 
1969 

Fire Brigade Employees (Workshops) Award, 1983; A6 
of 1981 

Fire Brigade Employees' Consolidated Award, 1975; 26 
of 1971 

Fire Brigade Officers' Consolidated Award, 1975; 489 of 
1972 

Fitters (Continous Process Work) Hospitals Award, 1972; 
20 of 1971 

Fremantle Port Authority Port Security Agreement, 1986; 
AG11 of 1986 

Fremantle Port Authority (Pilots') Award, 1964; 3 of 
1964 

Fremantle Port Authority Deckhand and Deckboys 
Award; 21 of 1971 

Fremnatle Port Authority Masters and Launch Master 
Award, 1977; 10 of 1977 

Fremantle Port Authority (Port Operations Officers) 
Award, 1988; A13 of 1988 

Fremantle Port Authority (Shed Supervisors) Award, 
1970; 3 of 1970 

Furniture Trades (Government) Award, 1979; 34 of 1979 
Gaol Officers' Award; 12 of 1968 
Gardeners (Government) 1986 Award; 16 of 1983 
Gas Workers (State Energy Commission) Agreement, 

1977; AG6 of 1978 
Government Chauffeur's Agreement, 1972; AG13 of 

1972 
Government Engineering and Building Trades Foremen 

and Sub Foremen Award; 15 of 1973 

Government Officers (Social Trainers) Award 1988 
Government Officers (SGIC) Award 1987 
Government Officers Salaries, Allowances and Condi- 

tions Award 1989 
Government Railways Locomotive Enginemen's Award, 

1973; 13 of 1973 
Government School Teachers Salaries Award (1981) 
Government Water Supply (Kalgoorlie Pipeline) Award, 

1981; 15 of 1981 
Government Water Supply Sewerage and Drainage 

Employees Award, 1981; 2 of 1980 
Government Water, Sewerage and Drainage Foremen's 

Award, 1984; A10 of 1983 
Health Workers—Community and Child Health Services 

Award, 1980; 21 of 1979 
Hospital Employees (Perth Dental Hospital) Award; 4 of 

1970 
Hospital Laundry and Linen Service (Government) 

Award, 1971; 36 of 1981 
Hospital Laundry and Linen Service (Salaried Officers) 

Award, 1982; 36 of 1978 
Hospital Salaried Officers Award, 1968; 39 of 1968 
Hospital Workers (Government) Award; 21 of 1966 
Hostel Supervisory Staff Agreement 1980 
Immigration Reception Centres Workers Award, 1966; 9 

of 1966 
Meat Industry (Government) Award, 1983; A44 of 1981 
Meat Industry (Western Australian Lamb Marketing 

Board) Award, 1981; 37 of 1981 
Meat Industry (Western Australian Meat Commission 

—Robb Jetty Division) Award, 1977; 16 of 1976 
Mental Health Nurses Consolidated Award, 1981; 13 of 

1947 
Mental Health Rehabilitation Assistants Award, 1965; 36 

of 1965 
Metal Trades (Metropolitan Perth Passenger Transport 

Trust) Award; 1 of 1974 
Miscellaneous Workers' (Slow Learning Children's 

Group) Award; A20 of 1980 
Miscellaneous Workers' (State Energy Commission) 

Award; 3 of 1967 
Mooring Staff Award; 31 of 1959 
Municipal Employees (Kings Park Board & Others) 

Outside Workers Award, 1972; 12 of 1972; 
Museum Attendants Award 1980; 34 of 1980 
Nurses' (Community and Occupational Health) Award; 

A26 of 1984 
Nurses' (Public Hospitals) Award, 1988; A10 of 1986 
Nurses' (Welfare & Corrections) Award, 1974; 3 of 1973 
Nurses' (Perth Dental Hospital) Award; 4 of 1965 
Outstation Pilot Boat Crews Habour and Lights Depart- 

ment Award, 1981; 4 of 1981 
Painters (Government Shipping) Award; 32 of 1961 
The Police Award, 1965; 2 of 1966 
Police Cadets Award; 7 of 1976 
Printing (Government) Award, 1990; A8 of 1990 
Psychiatric Nurses' (Public Hospitals) Award, 1973; 14 

of 1973 
Public Service Award 1992 
Railway Employees' Award; 18 of 1969 
Railway Refreshment Services Award, 1972; 2 of 1972 
Rangers (National Parks) Consolidated Award 1987; 17 

of 1981 
Recreation Camps (Department of Sport and Recreation) 

Award; 28 of 1985 
Residential Child Care Award, 1983; A28 of 1981 
Second Engineers (PWD) Award; C392 of 1982 
Sheet Metal Workers (Government) Award, 1973; 31 of 

1973 
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Social Trainers and Assistant Supervisors (S.L.C.G.) 
Award; A15 of 1984 

The State Batteries Agreement; AG42 of 1977 
State Research Stations, Agricultural Schools and College 

Workers Award, 1971; 23 of 1971 
Storemen (Government) Consolidated Award, 1979; 20 

of 1969 
Storemen (State Energy Commission) Award, 1977; 4 of 

1971 
Teachers' (Kindergartens) Award, 1964; 22 of 1963 
Teachers' Aides' Award, 1979; 4 of 1979 
Tool and Material Storemen (Education Department) 

Award, 1975; 24 of 1974 
Transport Workers' (Eastern Goldfields Transport Board) 

Award, 1976; 23 of 1976 
Transport Workers' (State Energy Commission) Award, 

1965; 40 of 1965 
Transport Workers (Government) Award, 1952; 2A of 

1952 
Vehicle Builders' (PWD) Agreement; AG36 of 1971 
Ward Assistants (Mental Health Services) Award, 1966; 

35 of 1966 
Western Australian Fire Brigades Communications Sys- 

tems Officers Salaries Allowances and Conditions of 
Service Agreement 1985 

Western Australian Mint Security Officers' Award, 1988; 
A5 of 1988 

Western Australian School of Nursing (Salaried Officers) 
Award; 37 of 1978 

Zoological Gardens Employees Award, 1969; 29 of 1969 

INDUSTRIAL APPEAL COURT— 

Appeals against decision of 
Full Bench— 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 7 of 1993. 

In the matter of an appeal numbered 7 of 1993 against the 
decision of the Full Bench of the Western Australian 

Industrial Relations Commission in Matter Numbered 583 
of 1992 dated 3 March 1993. 

BETWEEN 
Concept Products 

Appellant 
and 

Forest Products, Furnishing and Allied Industries Industrial 
Union of Workers, W.A. 

Respondent. 
BEFORE; 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE ROWLAND. 
MR JUSTICE FRANKLYN. 

21 January 1994. 
Order. 

HAVING heard Mr R B Dartnall for the appellant and Mr 
R W Richardson (of Counsel) for the respondent, the Court 
doth hereby order that the Appeal be dismissed. 

J.G. CARRIGG, 
Clerk of the Court. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 8 of 1993. 

In the matter of an appeal numbered 8 of 1993 against the 
decision of the Full Bench of the Western Australian 

Industrial Relations Commission in Matter Numbered 1167 
of 1992 dated 23 April 1993. 

BETWEEN 
The Federated Liquor and Allied Industries Employees 

Union of Australia Western Australian Branch, Union of 
Workers 

Appellant 
and 

The Federated Miscellaneous Workers Union of Australia 
Western Australian Branch, Union of Workers 

Respondent. 
BEFORE: 

MR JUSTICE ROWLAND (A/PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

1 June 1993. 
8 December 1993. 

Order. 
HAVING heard Mr J G M Fiocco (of Counsel) for the 
appellant, and Mr R L Le Mier (of Counsel) for the 
respondent, the Court doth hereby order on the 1st June 
1993: 

1 Matter adjourned for later argument 
2 Each party to File written submissions 
3 Each party has liberty to apply to Justice Rowland 

in Chambers for directions. 
By consent, leave to discontinue was granted on the 8th 

December 1993. 
J.G. CARRIGG, 

Clerk of the Court. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 9 of 1993. 

In the matter of an appeal numbered 9 of 1993 against the 
decision of the Full Bench of the Western Australian 

Industrial Relations Commission in Matter Numbered 1167 
of 1992 dated 27 April 1993. 

BETWEEN 
The Federated Liquor and Allied Industries Employees 

Union of Australia Western Australian Branch, Union of 
Workers 

Appellant 
and 

The Federated Miscellaneous Workers Union of Australia 
Western Australian Branch, Union of Workers 

Respondent 
BEFORE: 

MR JUSTICE ROWLAND (A/PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

1 June 1993. 
8 December 1993. 

Order. 
HAVING heard Mr J G M Fiocco (of Counsel) for the 
appellant, and Mr R L Le Mier (of Counsel) for the 
respondent, the Court doth hereby order on the 1st June 
1993: 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

1 Matter adjourned for later argument 
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2 Each party to file written submissions 
3 Each party has liberty to apply to Justice Rowland 

in Chambers for directions. 
By consent, leave to discontinue was granted on the 8th 

December 1993. 
J.G. CARRIGG, 

Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 February 1994. 
Delivered: 11 February 1994. 

CORAM: ROWLAND J (Deputy President), FRANKLYN 
& NICHOLSON JJ 

Appeal No. 14 of 1993. 
BETWEEN: 

ELTIN OPEN PIT OPERATIONS PTY LTD 
Appellant 

and 
THE METAL & ENGINEERING WORKERS' UNION- 

WESTERN AUSTRALIAN BRANCH 
Respondent. 

JUDGMENT- 
ROWLAND J 

It is the judgment of the court that the appeal should be 
dismissed, and I publish the court's reasons. 
Catchwords 

Industrial law—contract of employment to work at a gold 
mine—whether distinction between classes of employees 
who are "employed at" a particular place or "sent to work 
at" a particular place—Metal Trades (General) Award 
1966, els 18(13) and 18(15) considered. 
Mr A J Power (instructed by Jackson McDonald) appeared 

for the appellant. 
Mr D H Schapper (instructed by D H Schapper) appeared 

for the respondent. 
Cases cited: 
Amalgamated Engineering Union of Workers, Kalgoorlie 

Branch v. Lake View and Star Limited (1955) 35 
WAIG 772 

Carter v. Imperial Chemical Industries of Australia and New 
Zealand Limited [1949] AR (NSW) 783 

Cooper Brookes (Wollongong) Pty Ltd v. Federal Commis- 
sioner of Taxation (1981) 147 CLR 297 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch v. 
Catholic Homes for the Aged Inc & Ors (1985) 65 
WAIG 2236 

In re Bricklayers and Tuckpointers (State) and Other 
Awards [1939J AR (NSW) 673 

Mountgrove Holdings Pty Ltd t/as Titan Ford v. The 
Transport Workers' Union of Australia, Industrial 
Union of Workers Western Australian Branch (1990) 
70 WAIG 4295 

Neal v. Secretary, Department of Transport (1980) 29 ALR 
350 

Robe River Iron Associates v. Amalgamated Metal Work- 
ers' and Shipwrights Union of Western Australia & Ors 
(1987) 67 WAIG 1097 

State Executive, Australasian Society of Engineers Indus- 
trial Association of Workers v. Saunders & Stewart Pty 
Ltd (1966) 46 WAIG 707 

The Australian Gas Light Company v. The Valuer-General 
(1940) 40 SR (NSW) 126 

The Life Insurance Company of Australia Ltd v. Phillips 
(1925) 36 CLR 60 

United Timber Yards, Sawmills and Woodworkers Employ- 
ees Union of Western Australia & Ors v. Millars (WA) 
Pty Ltd & Ors (1979) 59 WAIG 1513 

JUDGMENT OF THE COURT 
This appeal concerns the proper construction of cl 18(15) 

of the Metal Trades (General) Award 1966 ("the award"). 
Mr Harmeston is a member of the respondent Union. He 

entered into a contract of employment in Kalgoorlie with the 
appellant. It was a condition of that employment that he 
work as a mechanical fitter in Boddington on a gold mine. 
The appellant now concedes that it is bound by the award 

in issue, and that it is an earthmoving contractor often 
engaged by mining companies and was engaged as 
contractor to a gold miner at Boddington. The appellant paid 
Mr Harmeston his wages in accordance with the award, but 
did not pay him an allowance pursuant to cl 18(15) of the 
award, which is in the following terms: 

"An employee who is sent to work on any gold mine 
shall be paid an allowance of such amount as will 
afford the employee a wage not less than the employee 
would be entitled to receive pursuant to the award 
which would apply if the employee was employed by 
the gold mine concerned." 

The appellant argues that that particular subclause only 
has effect where an employee who is usually employed at 
some other place is sent to work on a gold mine. It is said 
that Mr Harmeston was not employed to work elsewhere, 
but rather was employed to work on a gold mine at 
Boddington. 

Counsel for the appellant conceded, and in our view 
properly conceded, that unless there is something in the 
other provisions of the award which would lead to a contrary 
conclusion, cl 18(15) has application to Mr Harmeston's 
circumstances. He was an employee of a contractor bound 
by the award who was sent to work on a gold mine. 

Counsel for the appellant submitted, however, that when 
read with cl 18(13), a contrary intention can be found. 

By that clause: 
"An employee who is employed at a timber sawmill 

or is sent to work at a timber sawmill shall be paid for 
the time there engaged a disability allowance equiva- 
lent to what the majority of the employees at the mil! 
receive under the appropriate award. The allowance 
shall be paid during overtime but shall not be subject 
to penalty additions. An employee receiving this 
allowance is not entitled to receive any other allowance 
under this clause with the exception of that prescribed 
in subclause (1), Height Money." 

The argument proceeds that as this clause distinguishes 
two classes of employee, one who is "employed at" a 
timber sawmill and one who is "sent to work at" a timber 
sawmill, there is thus a distinction between those usually 
employed and those who are employed usually elsewhere 
but sent to work at a timber mill. The argument continues 
that as that distinction is made in subclause (13), it follows 
that subclause (15), by express reference to the latter, is not 
intended to apply to the former and so cannot apply to Mr 
Harmeston, who was not employed at Boddington. 

We do not agree. Subclause (15), in substantially its 
present form, was part of the award when introduced in 
1965. It seems clear that the aim of the subclause was to 
maintain parity, and therefore industrial harmony, amongst 
workers employed on a gold mine. Subclause (13) was 
added in 1979 as a result of a discrete application by those 
involved in the timber industry. It is limited to that 
involvement. We have not been referred to any case or any 
facts which would indicate that, prior to 1979, and in fact 
up until the present time, it has been suggested that 
subclause (15) bears the rather limited meaning which 
would invoke the operation of the second limb of subclause 
(13). There is no rule of construction known to us which 
would support a view that a subsequent amendment to an 
award, or any other instrument which introduced a discrete 
provision, would affect the proper construction of earlier 
provisions, reasonably clear in their terms, which have not 
previously been thought to be doubtful. 

In our view, the Full Bench was correct in its decision, 
and the appeal should be dismissed. 

14993—2 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 14 of 1993. 
In the matter of an appeal numbered 14 of 1993 against the 

decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1515 

of 1992 dated 19 May 1993. 
BETWEEN 

Eltin Open Pit Operations Pty Ltd 
Appellant 

and 
The Metal and Engineering Workers Union Western 

Australian Branch 
Respondent. 
BEFORE: 

MR JUSTICE ROWLAND (DEPUTY PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

11 February 1994. 
Order. 

HAVING heard Mr A J Power (of Counsel) for the 
appellant, and Mr D H Schapper (of Counsel) for the 
respondent, the Court doth hereby order that the appeal be 
dismissed. 

(Sgd) J.G. CARR1GG, 
Clerk of the Court. 

INDUSTRIAL APPEAL COURT— 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 20 of 1993. 
In the matter of an appeal numbered 20 of 1993 against the 

decision of the President of the Western Australian 
Industrial Relations Commission in Matter Numbered 1247 

of 1993 dated 23 September 1993. 
BETWEEN 

T O'Connor & Sons Pty Ltd 
Appellant 

and 
Harry John Sakal 

Respondent. 

BEFORE: 
MR JUSTICE KENNEDY (PRESIDENT). 

MR JUSTICE ROWLAND. 
MR JUSTICE FRANKLYN. 

1 December 1993. 
Order. 

HAVING heard Ms A G McCallum (of Counsel) for the 
appellant, and Mr R Clohessey (Agent) for the respondent, 
the Court doth hereby order that the appeal be dismissed. 

J.G. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
(Appellant) 

and 
Silver Chain Nursing Association 

(Respondent). 
No. 1329 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER R. N. GEORGE. 
15 February 1994. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

This is an appeal against the decision of the Commission, 
constituted by a single Commissioner, whereby on 8 
September 1993 the Commission dismissed an application 
made by The Federated Miscellaneous Workers' Union of 
Australia, WA Branch (hereinafter referred to as "the 
FMWU") on behalf of one of its members. 

The application was made under s.44 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), and alleged that an employee of the Silver 
Chain Nursing Association (hereinafter referred to as 
"Silver Chain") was dismissed from her position as Hostel 
Supervisor following a meeting with the Manager of Albany 
hostels, Mrs Mavis Rosemary Jolly, on 30 June 1993 
because of letters of complaint against Mrs Loma Jessie 
Perry by unnamed staff members. 

In short, the dismissal was alleged to be harsh and unfair 
and Mrs Perry's reinstatement was sought. 

Grounds of Appeal. 
Grounds 1(h) and (i) were deleted by leave upon the 

hearing of the appeal. The grounds of appeal herein, as 
amended, read as follows (see page 2 of the appeal book 
(hereinafter referred to as "AB")):— 

"1. The Commissioner erred in law and/or in fact: 
(a) In finding that the employer's investigation 

of events was thorough when this is against 
the weight of the evidence. 

(b) In not finding that the dismissal was procedu- 
rally unfair when this was consistent with the 
evidence. 

(c) In finding that the final decision to dismiss 
Mrs Perry was made "on advice from the 
Chief Executive Officer of Silver Chain" 
when the evidence showed that no such 
advice was given. 

(d) In not giving sufficient weight to the finding 
that the dismissal was unlawful in that it was 
contrary to the award when determining 
whether it was also unfair. 

(e) In finding that in relation to Mrs Perry's 
performance "there was a continuum of 
behaviour such that a further warning 
letter would not be effective" when this was 
inconsistent with the evidence. 

(f) In finding that Mrs Perry was offered a 
transfer rather than dismissal when no such 
offer was made. 
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(g) In not taking into consideration or giving 
sufficient consideration to Mrs Perry's many 
years of dedicated service to her employer 
when deciding whether her dismissal was 
unfair. 

(j) In not finding that the allegations made 
against Mrs Perry were without foundation. 

2. The Appellant seeks orders for Mrs Perry's 
re-instatement without loss of earnings or entitle- 
ment. 

"All of the grounds go to the exercise of the discretion. 

Background. 
The background to the matter was this. 
On 8 June 1993, the FMWU sought a conference in the 

Commission for the purposes of attempting to resolve a 
dispute regarding the dismissal by Silver Chain of Mrs Perry 
who had been employed at one of Silver Chain's Albany 
hostels. 

There was a conference on 21 June 1993, and at the 
conclusion of it the dispute remained unresolved. 

As a result, the Commission heard and determined the 
application on 3 August 1993 and 4 August 1993. 

Silver Chain operates the Annie Bryson Mckeown Lodge 
(hereinafter referred to as "Mckeown Lodge") in Albany 
in this State. The lodge provides residential accommodation 
for aged and disabled persons and is an "approved hostel" 
for which the Silver Chain is approved for funding under 
s.lOB of the Aged or Disabled Persons Care Act 1954 
(hereinafter referred to as "the Aged Care Act"). S.10F of 
the Aged Care Act prescribes the responsibilities of the 
operators of "approved hostels". Indeed, the operator of an 
approved hostel must operate in accordance with hostel 
standards and these standards are monitored pursuant to 
s.lOF(b) of the Aged Care Act by a delegate of the Minister. 

Indeed, a "hostel standards monitoring statement" is 
required to be produced regularly, and one such statement 
was produced after an inspection of Mckeown Lodge on 17 
February 1993 and 18 February 1993. 

Appendix II of the Aged Care Act is a Charter of 
Residents' Rights and Responsibilities in the approved 
hostels. That Charter sets out a series of specific rights 
which include the right to complain and to take action to 
resolve disputes, and, in particular (see exhibit PI, page 248 
(AB)):— 

"to have access to advocates and other avenues of 
redress. Reprisal in any form shall not be made against 
any resident who takes action to enforce his or her 
rights." 

In 1991, a relative of a resident made representations 
about the conduct of Mrs Perry (see exhibit PI6, pages 
326-327 (AB)). 

Mrs Perry was given a letter of warning which became 
the subject of proceedings in the Commission. That letter 
is exhibit K7 (see page 222 (AB)). The letter, formal parts 
omitted, reads as follows:— 

"I wish to bring to your attention a number of 
matters that have been raised with me concerning your 
performance as a supervisor at Annie Bryson Mckeown 
Lodge. 

The matters are serious. I must warn you that failure 
to address these issues could result in your employment 
being terminated. You are being warned in respect to 
the following matters. 

1 Lack of compassion when dealing with a client 
whose son is dying. 

2 Lack of courtesy to a client's relative; called her 
a bitch. 

3 Bossy and abrupt manner when dealing with client 
who is frail and very short sighted. 

If your unsatisfactory performance does not cease we 
will consider terminating your contract of employment. 

We hope your performance will improve and that we 
can all work together in the benefit of the Association. 
If I can offer assistance to resolve any problems you 
may be having, please do not hesitate to discuss the 
matter with me." 

However, the letter was withdrawn and a letter headed 
"Counselling Letter" was issued in its place (see exhibit 
K8, page 223 (AB)) and was given to her. That reads as 
follows:— 

"As you are aware the Association has received a 
complaint from Mrs June Twaddle concerning your 
performance as a supervisor at Annie Bryson Mckeown 
Lodge. 

Mrs Twaddle has alleged that you were abusive 
towards her on one occasion and that you have 
generally exhibited a lack of compassion in dealing 
with her mother Mrs Nell Croston. 

The complaint is a serious one such that I must 
remind you of the need to be more discreet and less 
abrupt in dealing with clients and their relatives as in 
the environment in which we work comments can 
easily be misconstrued and cause distress. 

I trust that this letter and the discussion which we 
have had on the subject will be sufficient to ensure that 
no further complaints are received." 

Some time during the week ending 21 May 1993, a person 
whose identity is unknown lodged a complaint with Mr Ross 
Bradshaw, the Chief Executive of Silver Chain. Mr 
Bradshaw referred the matter to Ms Chris Saywaker, who 
is the Resident's Advocate, appointed pursuant to the 
Charter of Residents Rights for Silver Chain operations 
throughout the State. The evidence is that Ms Saywaker 
contacted Mrs Jolly, the person in charge of the lodge, and 
came to Albany on the following Monday morning to 
interview staff about a complaint. This, in fact, took about 
two days, and on the second afternoon Ms Saywaker 
interviewed Mrs Jolly and told her she was concerned about 
the complaints she had received as they were very serious 
and that she, Mrs Jolly, was to investigate the whole matter. 
The complaints were directed at Mrs Perry. 

Mrs Jolly then set about a process of investigation. First, 
Mrs Jolly interviewed Mrs Perry and explained to her that 
complaints had been received and were being investigated 
and that these related to her work. She said that she would 
not be able to discuss the complaints with Mrs Perry for 
about a week perhaps and then Mrs Perry could address them 
and give her side of the happenings. In the meantime, Mrs 
Perry was asked not to attend for duty. 

Soon after the interview, Mrs Jolly received a telephone 
call from a representative of the FMWU who asked why Mrs 
Perry had been suspended. Mrs Jolly declined to discuss the 
matter. The notes of Mrs Jolly's first interview with Mrs 
Perry, which took place on 27 May 1993, are set out in 
exhibit PI7 (see page 328 (AB)). 

Mrs Jolly then interviewed seven members of staff and 
their allegations were relayed back to Mrs Perry who was 
given a chance to respond. They were further interviewed 
on 3 June 1993 when Mrs Perry's responses were put to each 
of them. The persons were Mrs Theresa Topaloudas, Mrs 
Anthea Jean Taylor, Mrs Gwendaline Howson, Mrs Fredrica 
Zane Ball, and Mrs Thelma Janet Walsh. There are exhibits 
of the notes of the interviews on the record of the 
proceedings. 

In due course there was an interview between Mrs Perry, 
Mr Stan Liaros, an organiser with the FMWU, and Mrs 
Jolly. The allegations against Mrs Perry were given to her 
in writing (exhibit K9), but she was unaware of the names 
of her accusers. Mr Liaros' approach, according to Mrs 
Jolly, was that the matters were trivial and need not go any 
further. Exhibit K9 reads as follows (see page 224 (AB)):— 

"Several complaints have been made against you by 
residents and relatives prompting further inquiries to be 
made. Those inquiries have resulted in a number of 
general comments and some very specific allegations 
being made by other staff members. 



In your interview today you will be asked, in 
addition to any comments which you may wish to 
make, to address the following matters arising out of 
the statements made by other staff: 
Ongoing Two staff members have indicated 

that at least three residents (Mrs 
Croston, Mrs Young & Mrs Stewart) 
have complained of being scared of 
and bullied by you. 

Jan/Feb 93 Mrs Croston was found by another 
staff member sitting on her bed in 
tears—Mrs Croston claims you has 
(sic) left her when she needed help— 
refers to you as "she who must be 
obeyed". This is said to have oc- 
curred a number of times. 
Two staff members have indicated 
on several occasions (including an 
episode on 16 May) Mrs Croston 
rang the bell at morning and after- 
noon tea and it went unanswered by 
you—on one occasion you are al- 
leged to have said "she wants her 
puffer, she'll have to wait". 
You did not allow Mr Wilkes to 
make a phone call to his son. You 
then reprimanded two other employ- 
ees for assisting Mr Wilkes to make 
the call. 
Mr Wilkes was again denied a phone 
call by you. You are alleged to have 
said "not on your bloody life". 
Mr Wilkes was unduly reprimanded 
by you for wetting a bath mat. 
Mrs Stewart was unable to come 
down for lunch and was denied a cup 
of tea by you. 
Mrs Stewart asked for lemonade and 
offered to pay. You refused saying 
"they'll all want it"." 

Silver Chain, however, decided to terminate the services 
of Mrs Perry, having regard to its perception of its 
responsibilities under the Aged Care Act. This was set out 
in a letter dated 8 June 1993 (exhibit K10) which, formal 
parts omitted, reads as follows (see page 225 (AB)):— 

"I confirm that effective from 12.00 midday on 
Friday 4th June 1993 your contract of employment with 
Silver Chain is terminated. 

As we have discussed, the reason for terminating 
your contract of employment is—recent complaints 
and subsequent interviews plus the letter I sent in 
December 1991 have led me to believe that your 
performance is totally unsatisfactory. 

Your termination pay including your pay in lieu of 
notice will be forwarded in the mail. 

Components and rates of the termination pay will be 
itemised on the pay-slip. 

I regret that this action is necessary but wish you 
every success in the future." 

Reference was made to a number of assessments of Mrs 
Perry in findings of the Commission at first instance. These 
are exhibits K2, K3, K4, K5 and K6 (see pages 211-221 
(AB)). 

The Evidence. 
Ft is now necessary to consider some of the evidence in 

this matter. The complaints against Mrs Perry appear, as we 
have said, in exhibit K9, and we have outlined them above. 

Mrs Perry was employed at Mckeown Ixtdge, a hostel for 
aged persons run by the Silver Chain Nursing Association, 
commencing in 1987. At that lodge, at the material time, 
there were 24 permanent residents and two respites. Mrs 
Perry was first of all employed as a night relief Supervisor, 
and then became a weekend Supervisor. Her duties involved 

caring for residents, showering those persons, doing 
dressings, helping with meals, making beds, doing treat- 
ments, and assisting the residents in any way that she could. 
According to her evidence, she would also make sure that 
there were videos and music available to them. She was the 
only Supervisor on that shift with a cook, cleaner, and pantry 
girl. Every year her performance was assessed by Mrs Jolly, 
the Manager, or Mrs Jolly's predecessor, and we have 
referred to those above. 

In January 1993, she was identified as having breast 
cancer and had to go to Perth for a mastectomy. 

She referred, too, to the letter of complaint written to her 
in about September 1991 after a conference in the 
Commission about certain allegations made to her. She had 
been accused of lack of compassion when discussing cancer 
with a person, she was accused of lack of courtesy to a 
client's relative in calling hera "bitch", and she was alleged 
to have been bossy and abrupt when dealing with a client 
who was frail and very short sighted. She denied that she 
had in any way "offended" as alleged (page 37 (AB)), and 
gave explanations of what had actually occurred at page 38 
(AB). 

As a result, there was an application by the FMWU to the 
Western Australian Industrial Relations Commission, and 
the Commission suggested that the Silver Chaiin provide 
Mrs Perry with a letter which was cast in different terms and 
was not in fact received until 3 May 1993 (see exhibit K8, 
page 223 (AB)). She had not, at any time, been otherwise 
counselled. 

On 27 May 1993, Mrs Perry was called in by Mrs Jolly, 
the Manager of the hostel, who said that there was a 
complaint and said "I am going to have to suspend you until 
further inquiries". She was not told the nature of the 
complaint or by whom any allegations were made. This was 
the first which she knew of any of these events. She went 
home and rang Mr Liaros of the FMWU which was her 
union. She was shocked and stunned. 

The next time she heard from her employer was the 
following Thursday, 3 June 1993. Mrs Jolly asked her to 
come down to Gwen Hardie Lodge, another of the two 
lodges conducted by Silver Chain at Albany. When she 
arrived she was presented with a number of pages of 
complaints of staff members in anonymous form, which are 
set out in exhibit K9, which has been reproduced above. 

Mr Liaros then arrived at 12.00 noon and Mrs Perry had 
ten minutes with him. Then Mrs Jolly called them into her 
office. Ms Barbara Fairhead, the Secretary of both homes, 
was there. Mrs Jolly said that the complaints received were 
serious and she would like to go through them with Mrs 
Perry to see if she had anything to say. Mrs Perry was 
stunned and shocked, according to her evidence, and said 
that she could vaguely recall going through the complaints. 
Her evidence was that she was so stunned and dumbfounded 
that she did not have time to go through the complaints 
properly. Mr Liaros said that they were trivial complaints, 
and it was unfair to suspend her. After half to three quarters 
of an hour Mrs Jolly adjourned the meeting for further 
investigations to take place. 

On 4 June 1993, the next day, Mrs Jolly asked Mrs Perry 
to come down to Gwen Hardie Lodge and to bring a witness. 
Mrs Perry did not have a witness. Mrs Jolly had a witness 
there called Fay Bainbridge. Mrs Jolly said "I am sorry to 
say but these complaints are very serious and I am afraid I 
will have to ask you to resign". Mrs Perry, according to her 
evidence, replied' T am sorry but I am not resigning because 
I feel I have been unfairly dealt with". Mrs Jolly said "Well 
I am sorry, I will have to terminate your employment with 
Silver Chain as from 12.00 midday today and you will get 
two weeks pay in lieu of notice". That meeting took about 
15 minutes. 

Mrs Perry received a letter of termination (exhibit K10, 
page 225 (AB)) of 8 June 1993, which we have reproduced 
above, and had no further contact with her employer apart 
from that. 

However, 17 of the 26 residents signed a petition on 29 
July 1993 seeking her reinstatement. It was organised by a 
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resident called Mrs George (exhibit Kll, page 226 (AB)). 
It was not, according to Mrs Perry, solicited by her. 

Two staff members had complained that Mrs Young, Mrs 
Croston, and Mrs Stewart, who were three residents, 
complained of being scared of and being bullied by Mrs 
Perry. She denied that Mrs Young was scared of her and said 
that they got on well. Again she said that Mrs Stewart was 
a very difficult resident, but they got on well (see pages 
43-44 (AB)). Similarly, the allegations relating to Mrs 
Stewart were explained and denied. She said that Mrs 
Croston was very difficult. She was 85 or 87, but she denied 
bullying her. She denied all of the allegations relating to Mrs 
Croston in evidence, and, in addition, she denied that she 
had prevented Mr Wilkes making a telephone call and 
explained these matters in detail in evidence. Her work, she 
said, was important to her, and her relationship with the 
residents, she said, was good. Her evidence was, and it was 
not denied, that she had in the past done extra things for 
residents such as taking them on outings, doing their 
shopping, etc. She had brought nibbly bits in for them to eat 
and donated shrubs to the home. In addition, she had worked 
overtime without claiming pay from time to time. 

A number of testimonials were tendered (exhibits K12, 
K13, K14, K15, K16, K17, K18, K19, K20, K21, K22, K23 
and K24) about her work and her attitude to it. They were 
couched in laudatory terms. They were not challenged, nor 
was the petition. 

Silver Chain wrote to her, too, commending her for her 
dedication and thanking her for her services by letter dated 
1 July 1992 and signed by the Chief Executive (exhibit K25, 
page 242 (AB)). 

In cross-examination, Mrs Perry denied that a transfer was 
offered to her by Mrs Jolly. She was merely told "You can 
work at Emu Point for this weekend". She did not take that 
offer up. This was made on 3 June 1993. 

She reiterated her denial of all the allegations, including 
an allegation that she failed to answer a bell. She conceded 
that if a staff member did not answer a bell that would be 
a serious complaint. She said that Mr Wilkes' son's wife's 
sister had told her that he should avoid making calls to Mr 
Wilkes' son because he was inclined to panic. She denied 
bullying the staff and said other staff spoke "much more 
rougher" to residents. She said that she respected the 
residents. She said that she had been a bit tough on Mrs 
Stewart, but that Mrs Stewart appreciated it and told her so. 

Mrs Perry said she wanted her job back at Mckeown 
Lodge, but would take other employment with Silver Chain. 
She had not applied for any other positions because of a 
death in the family. She opined that she would be able to 
go back to work with the staff and residents, including Mrs 
Jolly, without difficulties. 

There was evidence from Mrs Mary Anne McAdam, who 
was employed by Silver Chain, inter alia, at Mckeown 
Lodge and Gwen Hardie Lodge. She had known Mrs Perry 
about six years. She ceased employment with Silver Chain 
in 1992. Her evidence was that she found Mrs Perry's 
attitude to residents very caring and considerate. They were 
working in the dementia end, which she described as very 
different. She had heard no complaints about attitude to 
patients. She did agree that the complaints in exhibit K9 
were serious. 

There was evidence from Mr Liaros. He gave evidence 
that he attended a meeting on 3 June 1993 with Mrs Perry 
and Mrs Jolly. He was able to speak to Mrs Perry for five 
or ten minutes before the meeting. Mrs Jolly said that she 
had been instructed by the Chief Executive, Mr Bradshaw, 
to get some details and response from Mrs Perry. They then 
went through the allegations point by point, and there was 
quite a lot of discussion between the three of them. There 
was no adequate opportunity to address the complaints. Mrs 
Jolly made some notes, and his understanding was that Mrs 
Jolly would not make the decision, but someone in Perth 
would. 

On 3 June 1993 or 4 June 1993, Mrs Perry telephoned Mr 
Liaros to tell him that she had been dismissed. He tried to 
contact Mr Bradshaw without success. On reading the 
allegations, he said that they were trivial. He also said that 

reasonable employers usually follow the procedures laid out 
in the award, and, further, said that most employers would 
not follow the procedures followed in this case and that the 
dismissal was unfair. He also said that the opportunity to 
examine the allegations was inadequate because he expected 
to go through them in a meeting and then have follow up 
discussions with the employer. 

Mrs Margaret Elizabeth Piggott gave evidence that Mrs 
Perry was good to an elderly friend of hers, a Miss Gray. 
There was similar evidence from Mrs Joyce Mary Gorman 
concerning Mrs Perry's care of Mrs Gorman's mother. Mm 
Katherine Greed. There was evidence from Mr Jonathan 
Youngs concerning his grandmother and Mrs Perry's 
treatment of her. There were no complaints by that lady of 
bullying or invasion of her privacy on his evidence. He also 
opined in cross-examination as an experienced employer 
that the dismissal could have been handled differently. 

We now turn to the evidence for Silver Chain, on whose 
behalf a number of witnesses were called at first instance. 

Mrs Theresa Topaloudas, a domestic employed by Silver 
Chain, gave evidence. She had worked for one year at Emu 
Point. She made a statement to Mrs Jolly (exhibit P4, pages 
295-296 (AB)) on 28 May 1993. She complained that on one 
occasion Mrs Croston rang the bell while Mrs Capelli and 
Mrs Perry were having tea, and they said that she was a 
nuisance and kept having their tea. Her daughter came in and 
Mrs Topaloudas then left because she did not agree with 
what was happening. She also referred to Mr Wilkes telling 
them that he wanted to make a telephone call. He 
complained that Mrs Perry had not let him. She gave 
evidence that it was not usual for residents to be prohibited 
from making telephone calls, and she also gave evidence of 
Mrs Perry criticising her for making a telephone call on Mr 
Wilkes' behalf. She also gave evidence of Mrs Stewart being 
denied a glass of lemonade because Mrs Perry was "getting 
ready to do the happy hour". There were three of four cans 
of lemonade in the refrigerator, and it is not normal to deny 
such a request, on her evidence. On another occasion, Mr 
Wilkes was spoken to belittlingly by Mrs Perry because he 
had got his bath mat wet, she said. She also gave evidence 
that the residents were scared of Mrs Perry because Mrs 
Stewart told her so on a couple of occasions. She was 
concerned that these incidents might be repeated if Mrs 
Perry were to return to work and said that she would find 
it uncomfortable if Mrs Perry did return to work. She made 
these original complaints because she was interviewed by 
Ms Saywaker from head office. She was interviewed 
because a complaint was made about Mrs Perry. Mrs 
Topaloudas had not raised these matters with Mrs Jolly, 
even though they were serious, because she worked with 
Mrs Perry. She agreed that a staff member had a duty to 
report such incidents, but she did not report them. She 
agreed that it was not Mrs Perry who turned the bell off 
when Mrs Croston rang, but Mrs Capelli. She never saw or 
heard Mrs Perry tell Mr Wilkes that he could not make a 
telephone call. She was also told off by Mrs Perry for 
making a telephone call on his behalf. She also said that 
there was enough lemonade for the happy hour, there being 
three full cans in the fridge. As to Mr Wilkes and the wet 
bath mat, Mrs Perry was angry with him and was not 
expressing frustration with the showers. She reiterated her 
fear that Mrs Perry would repeat these incidents because she 
had already been reprimanded in 1991 and had still come 
back. 

Mrs Anthca Jean Taylor gave evidence that she was 
employed as a general reliever by Silver Chain at the Albany 
premises. That meant that she relieved other staff when they 
went on holidays. She, too, made a statement on 28 May 
1993 (see exhibit P6, pages 298-299 (AB)). In relation to 
Mrs Stewart, Mrs Perry told her that she could not have a 
can of lemonade because there was only enough lemonade 
for the happy hour, according to Mrs Taylor. Mrs Taylor 
then went out and brought a bottle of lemonade for Mrs 
Stewart and Mrs Perry told her that she did not like her going 
over her head. The witness also referred to an incident where 
Mrs Stewart asked her for a tray for lunch. Mrs Perry, she 
said, had wanted to get Mrs Stewart to walk down for lunch. 
Mrs Stewart had only just come out of hospital and could 



not come down for lunch. She asked for a cup of tea. She 
was given the tray, but on Mrs Taylor's evidence, she was 
not given the cup of tea. Mrs Taylor said she was concerned 
because what residents wanted they were obliged to give 
them. She was unaware of any instructions that lemonade 
be used only for the happy hour and denied that any cup of 
tea went to Mrs Stewart. She reported the lemonade incident 
to Mrs Jolly. She believed that Mrs Perry had reported her, 
but, nonetheless, she would have reported the lemonade 
incident in any event, she said. She also said that she feared 
a repeat of these incidents if Mrs Perry returned. 

There was evidence, too, from Mrs Gwendaline Howson, 
a weekend cook and night Supervisor employed at Mckeown 
Lodge. She had been employed in that capacity for seven 
and a half years and she also made a statement on 28 May 
1993 which was written up for her by Mrs Jolly (see exhibit 
P8, pages 301-302 (AB)). She complained that Mrs Perry, 
a couple of years ago, had been nasty to an old lady who 
was in a mess, and that she also put staff down in front of 
residents. She also recalled incidents where Mrs Croston had 
rung the bell and Mrs Perry had said that she was having 
morning tea and that Mrs Croston would just have to wait. 
This concerned her because if a bell rings, one must go to 
the resident because it could be something very urgent. She 
did not witness Mrs Perry complaining about the residents 
not being grateful for their Christmas dinner. She did not 
report a number of the incidents, although she said that a 
conscientious member of staff should. 

There was evidence from Mrs Fredrica Zane Ball. She 
also was employed by Silver Chain at Mckeown Lodge as 
a cook and carer. She had been employed for 12 years there. 
She, too, made a statement on 27 May 1993 (see exhibit P10, 
page 304 (AB)). She corroborated what had occurred with 
Mr Wilkes who has failing eye sight. She said that it would 
be uncomfortable if Mrs Perry returned. She was inter- 
viewed by Ms Saywaker, who told her that Mr Bradshaw 
had received a complaint from a resident. 

Mrs Thelma Janet Walsh also gave evidence. She is an 
Assistant Supervisor, and, until six months before she gave 
evidence, had worked for her employer. Silver Chain, at 
McKeown Lodge. She had been employed for seven and a 
half years by Silver Chain. She, too, made a statement on 
28 May 1993 which was tendered as exhibit PI 2 (see pages 
306-307 (AB)). She referred to Mrs Croston being in tears 
on one occasion and complaining that "she who must be 
obeyed (meaning Mrs Perry) has left me like this". What 
she meant, according to Mrs Walsh, was that she, Mrs 
Croston, had been left sitting on the bed and without help 
by Mrs Perry. The incident concerned Mrs Walsh, on her 
evidence, because Mrs Croston needed help and she did not 
get it. Mrs Young and Mrs Stewart told Mrs Walsh, 
according to her evidence, that Mrs Perry had bullied them. 
Her own experience was that Mrs Perry bullies residents. 
She responded in exhibit PI 3 to Mrs Perry's answers (see 
page 308 (AB)). She was interviewed by Ms Saywaker. Five 
of six times she found Mrs Croston sitting on the bed 
needing help. She agreed, that as a Supervisor, one may get 
more than one call at a time and cannot deal with all of them 
at once. She was concerned about the residents, but did not 
report these incidents because she hoped that the family 
would do something about it. She did not report the 
allegations of bullying either. That was for the same reason. 

There was evidence, too, from Mrs Kay Lorraine 
McKay-Blair, an evening Supervisor at Mckeown Lodge, 
who also made a statement on 28 May 1993 (exhibit P!4, 
pages 310-311 (AB)). She referred to a complaint from Mrs 
Croston that she had not been given a puffer for her oxygen. 
Mrs Stewart complained that she had just come out of 
hospital and was told to walk down to the dining room when 
she was not well. She was very upset. Mrs McKay-Blair also 
said that the atmosphere would be affected were Mrs Perry 
to return to work. She was not present when the events 
concerning the puffer happened, she said in cross-examina- 
tion. It was possible that Mrs Croston asked for her puffer 
earlier than was permitted under her Doctor's instructions, 
she conceded. If there was difficulty breathing she would 
give residents oxygen if it were too early for them to use 
their puffers. 

Mrs Jolly also gave evidence. She said that she was 
employed by Silver Chain as their Albany hostels Manager. 
The hostels were Gwen Hardie Lodge and Mckeown Lodge 
and she had held that position of Manager for three years. 
She has a right to hire and fire staff. She said that she was 
aware of the Charter of Residents Rights under the Aged 
Care Act. Mckeown Lodge was also monitored every two 
years by the hostel standards monitoring team and it was 
very important for Silver Chain that the hostel standards 
were met, she said in evidence. If they were not met then 
funding might be taken away. She gave evidence about the 
1991 complaint made about Mrs Perry in relation to Mrs 
Croston. As a result, she sent to her the warning letter to 
which we have referred above, which was later modified. As 
to these events, her first notice of them was when Ms 
Saywaker, the client advocate, rang her on a Friday and said 
she would be down the next Monday. When she came down, 
Ms Saywaker said that she was going to interview staff 
about a complaint. Her job is to observe that clients are not 
abused or neglected. Ms Saywaker was there two days. She 
explained that Mr Bradshaw had had an anonymous 
telephone call about Mrs Perry and a resident. Mrs Jolly did 
not know by whom the complaint was made. The staff, she 
said, were reluctant to make complaints, but she interviewed 
them and took statements. Also she referred to her interview 
with Mrs Perry, at which Mr Liaros was present, and her 
earlier interview when Mrs Perry was suspended. During the 
interview with Mrs Perry, she did not reveal the names of 
the authors of the statements because she did not know 
whether anything was going to become of the matter. She 
did believe that the issues were very serious, even though 
Mr Liaros said they were trivial, and the interviews were 
conducted as her notes exhibited recorded. After the 
interview with Mr Liaros and Mrs Perry, she said that there 
would be further investigation and went back to staff. They 
said they would stick by their statements. The interviews all 
proceeded as outlined in the memorandum. 

On 27 May 1993, Mrs Perry said to her at the conclusion 
of the interview "I will be back at work next weekend won't 
I?". Mrs Jolly's evidence was that she said "Would you be 
willing to go down to Gwen Hardie Lodge to work to avoid 
embarrassment?". Her evidence was that Mrs Perry replied 
"No way. I am going back to my own job and there will be 
no embarrassment". 

On 4 June 1993, she asked Mrs Perry for a further 
interview and they went through those matters outlined in 
the memorandum dated 3 June 1993. She still denied the 
allegations and her answers did not change to any great 
extent from those given the day before. Mrs Jolly was not 
satisfied with the answers. Mrs Perry, in her opinion, did not 
respond in a manner that made her feel confident that she 
was telling the truth. She then decided that, because these 
matters were serious, and because she had come to believe 
that these staff members were telling the truth, it would be 
unfair to the residents for Mrs Perry to go back to work. She 
believed that the same situation might occur again. She 
asked Mrs Perry to resign and Mrs Perry refused. She 
considered transferring her, but Mrs Perry had declined a 
transfer the day before. In any event, she considered that the 
standards were not being met by Mrs Perry and she therefore 
terminated her contract and gave her two weeks pay in lieu 
of notice. 

Mrs Jolly said that she doubted that the employment 
relationship could be re-established. She said that she felt 
that the staff were threatened by Mrs Perry. She said that she 
did not think that the relationship between Mrs Perry and 
other staff could easily be re-established, although she 
herself did not have a bad relationship with Mrs Perry. She 
confirmed that she did not know who had made the 
complaint to Mr Bradshaw, although Ms Saywaker told her 
that the complaint was specifically about Mrs Perry. She did 
not discuss with Mr Bradshaw whether she should dismiss 
Mrs Perry before she did so. She discussed it with Mr 
Blackburn, her advocate, after she had interviewed Mrs 
Perry. She said that she had believed that she had acted 
fairly. She was emphatic that every bell must be answered 
when a patient rings. She admitted that she was relying on 
what other people had told her. She conceded, too, that she 
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did not speak to any of the residents about these matters and 
tried to keep it from them. 

The 1991 performance assessment she described as 
accurate, just normal but not outstanding. The 1993 
performance appraisal of Mrs Perry (exhibit K6, page 221 
(AB)) she described as a good performance appraisal. 
Nonetheless, she did not doubt the complaints because she 
could not find it in her to believe that six very honest 
trustworthy people were going to be lying over and over 
again. She said that Mrs Perry was aware that all people 
were allowed to have control over their own lives at the 
hostels, and that meant that they were allowed to have a 
telephone call when they wanted to. As to the petition, she 
said that she did not know that the residents had expressed 
a clear indication that they wanted her back. She said that 
they had simply signed a letter that somebody had walked 
around with. She was aware of Mrs Perry's help to residents 
out of hours, her doing shopping for them, etc. 

On 4 June 1993, Mrs Jolly did not offer Mrs Perry the 
option of transfer because in between the two interviews she 
considered the residents at Gwen Hardie Lodge, which she 
described as extremely vulnerable, and she did not believe 
that Mrs Perry should go there. She did not believe that a 
further warning was appropriate because Mrs Perry would 
then go back to work the next week and she was not sure 
that she would do the right thing by the residents. 

Findings of the Commission at First Instance. 
(1) The Commission said that the question to be examined 

is not as to the respective legal rights of the employer or 
employee but whether the legal right has been exercised so 
harshly or oppressively as to amount to abuse (see 
Undercliffe Nursing Home v. FMWU 65 WAIG 385). 

(2) The Commission found that this was not a summary 
dismissal and there was no obligation upon the employer to 
show, on balance, that misconduct occurred or to accept an 
evidentiary onus in that respect. 

(3) The Commission held that there was an obligation 
upon the applicant who alleges that there has been 
oppression or unjust dealing on behalf of the employer. The 
Commission observed that the lawfulness or otherwise of 
the dismissal is but a relevant factor to be taken into account. 

(4) The Commission held that the dismissal is to be 
examined for its fairness, not the manner of the dismissal. 

The Commission at first instance went on to make the 
following further findings:— 

(1) Silver Chain is an organisation which, in respect 
of its Albany hostels, is bound to apply the terms 
of the Aged Care Act, and that includes ensuring 
that the resident is able to exercise a right to have 
access to advocates and other avenues of redress. 

(2) A complaint was raised against Mrs Perry. 
(3) The investigation of the complaint was a thorough 

one because the individual workmates of Mrs 
Perry were interviewed, their allegations about her 
were put to her and she was allowed to comment, 
her comments were tested with each of the 
workers involved, and the investigation process 
was not complete until she was confronted with 
all of the data, and, in company with a representa- 
tive, there was a discussion between her and her 
employer. 

(4) Mrs Jolly made a decision, on advice from the 
Chief Executive Officer of Silver Chain, that Mrs 
Perry's services would be terminated after consid- 
eration of a number of alternatives. 

(5) The complaints which were at the heart of the 
1991 agreement were, in effect, very similar to 
those which are at the heart of the current incident. 

(6) Similar complaints were repeated in hand written 
notes on the otherwise acceptable personal ap- 
praisals made of Mrs Perry in the intervening 
time, and even before. 

(7) There was a continuum of behaviour such that Mrs 
Jolly concluded a further warning letter would not 
be effective. This conclusion was open to her on 
the facts of the matter. 

(8) There was an offer of a transfer to Mrs Perry to 
another hostel, although the Commission ob- 
served that there were doubts about the intended 
duration of the offer, but, in any event, there was 
no transfer and it was decided to terminate Mrs 
Perry's services. 

(9) Clause 37.—Dispute Settlement Procedures of the 
Aged and Disabled Persons Hostels Award 1987 
provides a code to deal with matters of discipline 
and termination. Thus, whether or not the termina- 
tion had been effected in accordance with those 
provisions, the question was whether the termina- 
tion was lawful or not, and that was not at the heart 
of the decision which the Commission was 
required to make. The Commission was required 
to decide the fairness or otherwise of the dis- 
missal. 

(10) The Commission itself is not to become a manager 
and apply personal standards of management 
decision making, but to consider all of the 
surrounding events and make a conclusion based 
upon that on the fairness or otherwise of the 
decision. The Commission said that it had made 
such an assessment and was satisfied that the 
employer's right to terminate the contract had not 
been exercised in a manner that was unfair. There 
was therefore a dismissal. 

S.49(4) of the Act. 
At the commencement of these proceedings, Mr Ro- 

bertson, on behalf of Silver Chain, sought to adduce 
evidence as to whether Mrs Perry was fit and able to return 
to her duties, were the appeal successful. That application 
was opposed. We were of the opinion that the evidence 
sought to be adduced was not fresh evidence and could not 
be admitted because of the provisions of s.49(4) of the Act 
as those provisions were discussed in FCU v. George Moss 
Ltd 70 WAIG 3040. 

Plainly, the question of Mrs Perry's ability to resume her 
job was not raised at first instance. No reason was advanced 
as to why it was not. The most obvious might be that the 
evidence of inability related to events after the hearing and 
determination of the application at first instance. Accord- 
ingly, if that were so, any evidence of such incapacity would 
relate to her employment after her reinstatement and would 
be governed by the terms and conditions of her contract of 
employment in the usual way. 

Mr Kelly's Submissions. 
Mr Kelly, who appeared for the FMWU, submitted as to 

ground 1(a) that the Commission at first instance erred in 
finding that the employer's investigation of events was 
thorough. He submitted that the Commission erred in 
finding that a resident or a person acting on behalf of a 
resident lodged the complaint against Mrs Perry. We should 
add that the evidence was that the complaint could have been 
made by anyone because Mrs Jolly simply did not know. 

Next, it was submitted that the Commission erred in 
finding that (see page 8 (AB)) allegations were put to Mrs 
Perry, that she was given a chance to respond, and that her 
responses were then referred to the members of staff who 
had given statements. She was interviewed and a decision 
was then made to terminate. What occurred, of course, was 
that on 27 May 1993 she was suspended. On 3 June 1993, 
there was the interview with Mr Liaros and Mrs Perry by 
Mrs Jolly, and on 4 June 1993 she was dismissed. That was 
the evidence of Mrs Perry and Mrs Jolly, and that was what 
Mr Kelly submitted occurred. There was no discussion other 
than that, although Mr Liaros expected it after the meeting 
of 3 June 1993 at which the allegations against Mrs Perry 
were made known to her for the first time. 

On 4 June 1993, she was, of course, unrepresented and 
was told to resign or be terminated and was then terminated 
when she refused to resign. 



564 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

It was also submitted that the quality of the information 
gathered was grossly deficient. A number of the allegations 
by staff were that Mrs Perry mistreated residents. It is true, 
as submitted by Mr Kelly, that a number of incidents were 
recounted from what residents were alleged to have told 
members of staff. Other evidence from members of staff 
related to their direct observation. 

Mr Kelly took us to the list of complaints (exhibit K9. 
page 224 (AB)). The first complaint was that two members 
of staff said that residents had complained that they were 
scared of and were bullied by Mrs Perry. These were Mrs 
Walsh and Mrs Topaloudas. 

There were also the complaints by Mrs Walsh that Mrs 
Croston had been left alone by Mrs Perry when she needed 
help, allegedly made by Mrs Croston to Mrs Walsh, and that 
Mrs Walsh said that Mr Wilkes had told her that Mrs Perry 
would not allow him to make a telephone call to his son. 
None of these occurred on the direct observation of Mrs 
Walsh, although Mrs Perry, in evidence, said that a relative 
of Mr Wilkes had indicated that telephone calls caused his 
son to panic. Hence, it was submitted, a thorough 
investigation should have meant that the complainants were 
interviewed and they were not (see Mrs Jolly's evidence at 
page 190 (AB)). Thus, the submission was that the 
investigation was defective. 

Hearsay evidence was accepted. The employer did not 
interview the residents themselves. However, Mrs Jolly's 
evidence was that, in assessing Mrs Perry's performance, 
she would talk to members of family and staff and the 
residents, as well as making her own observations. She had 
not done all of these things in relation to such an important 
matter as the question of dismissal. 

In the end, the submission was that the Commission's 
finding that this was a thorough investigation was wrong 
because the investigation was largely based on hearsay and 
Mrs Perry was not given an opportunity to respond to the 
allegations. 

As to ground 1(b), it was submitted that the dismissal was 
procedurally unfair. At the meeting of 3 June 1993, after Mrs 
Perry had been suspended six days before, she was first 
made aware of the allegations against her. She did not know 
which members were involved in making the allegations and 
had no time to make investigations and prepare a defence. 

It was submitted that Shire of Esperance v. Mouritz 71 
WAIG 891 at 895 per Kennedy J is authority for the 
proposition that procedural unfairness can be an important 
consideration in determining whether a dismissal is unfair. 
In this case, it was submitted that the procedure was unfair 
because it prevented Mrs Perry defending herself. This was 
because the complaints and the nature of the complaints 
were withheld from her. 

As to ground 1(c), Mr Kelly submitted that the Commis- 
sion at first instance had erred in finding that Mrs Perry was 
dismissed by Mrs Jolly on the advice of Mr Bradshaw when 
the evidence was clearly to the contrary (see page 180 (AB)). 

As to ground 1 (d), it was submitted that the Commission 
erred in not giving sufficient weight to the finding that the 
dismissal was unlawful, in that it was contrary to the award, 
when determining that it was unfair. Mr Kelly relied on 
clause 37.—Dispute Settlement Procedures, subclauses (6) 
and (7), which read as follows:— 

authorised, may exercise the employer's 
right to reprimand the employee so that the 
employee understands the nature and impli- 
cations of their conduct. 

(b) The first two reprimands shall take the form 
of warnings and, if given verbally, shall be 
confirmed in writing as soon as practicable 
after the giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a 
period not exceeding twelve months' contin- 
uous service, the contract of service shall, 
upon the giving of that third reprimand, be 
terminable in accordance with the provisions 
of this award. 

(d) The status quo (i.e. the conditions applying 
prior to the issue arising) will remain until 
the issue is resolved in accordance with the 
procedure outlined above." 

The clause is mandatory, he submitted, because it 
contains the word "shall". 

Further, Mrs Perry was not dismissed for serious 
misconduct. She was dismissed with notice and accordingly 
she did not receive the warnings which the award required 
her to be given. Hence, the dismissal was unlawful. In this 
connection, he submitted that the Commission was wrong 
in not recognising that the manner of dismissal is intrinsi- 
cally tied up with fairness or otherwise of the dismissal. In 
any event, he submitted that whether or not the dismissal 
was lawful was not a question which could be categorised 
as going to the manner of the dismissal. 

Notwithstanding what Fielding C said in Russell v. 
Teckenoff 65 WAIG 531, Mr Kelly submitted that the 
Commission could not entertain the proposition that the 
dismissal was contrary to the award but not unfair in this 
case. 

As to ground 1(e), he submitted that the Commission at 
first instance erred in finding that, in relation to Mrs Perry's 
performance, there was a continuum of behaviour such that 
a further warning would not be effective when this was 
inconsistent with the evidence. The submission was that the 
five performance appraisals showed quite the contrary. They 
showed, it was submitted, that her performance was of a 
very high standard. We were taken to exhibits K2, K3 and 
K14. Further, it was submitted that these showed that 
warnings would have assisted. 

Further, it was submitted that, because of exhibit K6. the 
report of 1993, the Commission erred in finding as he did 
at page 18 (AB), that similar complaints were repeated in 
handwritten notes on the otherwise acceptable personal 
appraisals made on Mrs Perry. In any event, these 
handwritten notes were not relied on. Indeed, Mrs Jolly said 
(see page 190 (AB)):— 

"I had seen nothing in Mrs Perry's performance that 
led me to believe that she wasn't functioning prop- 
erly." 

The submission took us, too, to the 16 testimonial 
letters tendered in evidence and the evidence of Mrs 
McAdam, Mrs Piggott, Mrs Gorman, and Mr Young, 
all commendatory of Mrs Perry. 

It was therefore submitted that the finding that a 
further warning letter would not be effective was 
inconsistent with the facts. 

"(6) Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved the 
parties may jointly or individually reter the matter As to ground 1 (0, it was submitted by Mr Kelly that 
to the Western Australian Industrial Relations no alternative to dismissal by way of transfer was 
Commission for assistance in resolving the dis- offered on the day of the dismissal on Mrs Jolly's 
pute. evidence (see page 200 (AB)). 

(7) Where the employer seeks to discipline an As to ground 1(g), the Commission at first instance 
employee, or terminate an employee the following did not take into account Mrs Perry's six and a half 
steps shall be observed: years of service, dedicated service, it was submitted, 
(a) In the event that an employee commits a . and the Commission erred in failing so to do. 

misdemeanour, the employee's immediate As to ground l(j), it was submitted that the 
supervisory or any other staff member so Commission erred in failing to make a finding that the 



incidents complained of took place. The Commission 
failed to access the allegations themselves, and 
therefore failed to investigate the dismissal. This, it was 
submitted, was a fundamental error. We were taken to 
Mrs Perry's direct evidence as to allegations against her 
in which she denied the accusations. 

Mr Robertson's Submissions. 
Mr Robertson submitted as follows:— 

(1) The findings of the Commission at first instance, 
the inferences drawn from the primary facts, and 
the conclusions reached from the inferences and 
findings were open to the Commission on the 
evidence. 

(2) Any errors in the findings which did exist were not 
of such magnitude nor import as to flaw the 
overall correctness of the decision. 

(3) There were no errors of law in the decision. 
We were taken to Gromark Packaging v. FMWU 73 

WAIG 220 at 223 and also Beale v. Curtin Consultancy 
Services Ltd 73 WAIG 973 at 978-979. 

It was submitted that there was ample evidence to justify 
a finding that the investigation conducted by Silver Chain 
was a thorough one, as the Commission at first instance 
found. 

We were taken to the evidence of the interviews and to 
the process which Mrs Jolly went through with staff 
members who made statements. 

Further, it was submitted that Mrs Jolly, on her evidence, 
put no time limit on Mr Liaros and Mrs Perry considering 
the written allegations. (There evidence was, of course, as 
we have noted, to the contrary). 

Mr Robertson conceded that the finding that Mrs Jolly 
made a decision on advice from the Chief Executive of 
Silver Chain was not supported by the evidence, but 
submitted that it formed only a minor part of his 
conclusions. 

Next. Mr Robertson submitted that the Commission did 
not find that Mrs Perry was offered a transfer when no offer 
was made. What at page 18 (AB) it found was that Mrs Jolly 
did offer a transfer to Mrs Perry to another hostel, "though 
there are doubts about the intended duration of the offer". 
The Commission, Mr Robertson submitted, did not find that 
Mrs Perry was offered a transfer rather than dismissal. 

It was also submitted that, on the evidence, it was open 
to the Commission to find that there was a continuum of 
behaviour such that Mrs Jolly was entitled to conclude that 
a further warning letter would not be effective. This was 
because the warning letter, which became the counselling 
letter, arose from a complaint too (see page 16 (AB)). The 
letter was sent by Mrs Jolly. 

In addition, what was contained in exhibit K4, the 
performance appraisal of Mrs Perry, and the statements of 
Mrs Howson, exhibit P8, and that of Mrs Walsh, exhibit 
P12, provided the evidence. There was also the evidence of 
Mrs Perry (pages 68-69 (AB)) (see the Commission's 
decision at page 19 (AB)). 

What the Commission at first instance found, and found 
correctly, it was submitted by Mr Robertson, was that Mrs 
Jolly was not carrying out and was not required to cany out 
a judicial inquiry. The Commission merely needed to satisfy 
itself that there was sufficient in terms of fact upon which 
to base the decision that Mrs Jolly arrived at. It was open, 
it was submitted, for the Commission to so conclude. 

Next, it was submitted that the Commission properly 
considered those issues raised by clause 37 of the award. The 
Commission took into account the history of the insertion 
of clause 37 into the award as part of the Structural 
Efficiency Principle agreements. Clause 37(11) so recites. 
Next, it was submitted that clause 37(7)(a) and (b) related 
to reprimands relating to misdemeanours, and the Commis- 
sion had considered the construction of the clause in 
reaching its decision. 

The Commission also took into account the lawfulness or 
otherwise of the dismissal, as well as the common law right 
to terminate, together with the obligations of Silver Chain 
as they were prescribed in the Aged Care Act, with particular 
reference to Appendices I and II. 

The Commission also considered the authorities, and 
applied the proper tests as to fairness or otherwise of the 
dismissal, including the manner of the dismissal. 

As to ground 1 (d), it was submitted that the Commission 
alluded to the unlawfulness of the dismissal, but it was 
unclear whether the Commission actually found that the 
dismissal was unlawful. 

Next, it was submitted in relation to ground 1(b) that, in 
not finding that the dismissal was procedurally unfair, the 
Commission, having considered the investigation of the 
complaint that followed and the actions that were taken as 
a consequence of the investigation, it was open to the 
Commission to exercise its discretion, as it did, in arriving 
at the conclusion which it did, in respect of the procedures 
involved. 

As to ground 1(g), it was submitted that the Commission 
could not be expected to refer to each portion of evidence 
and sufficient consideration had therefore been given to Mrs 
Perry's years of service. 

As to ground 1 (j), it was submitted by Mr Robertson that 
the whole thrust of the Commission's decision was in direct 
conflict with the allegation contained in that ground. 'Die 
Commission, so the submission went, reached its decision 
on the evidence that allegations made against Mrs Perry, 
firstly, were serious, and, secondly, was supported by 
evidence of six members of staff and were well founded. 

The Commission also considered in its decision the 
investigation process and was satisfied that there was 
sufficient upon which to base the decision which Mrs Jolly 
came to. 

Mr Kelly's Submissions in Reply. 
In reply, Mr Kelly submitted that it was not a numbers 

game where one gauged the investigation by the number of 
people interviewed by the employer or the number of people 
called as witnesses. 

Next, it was submitted that, if Mrs Perry's conduct when 
viewed in all of the circumstances was serious enough to 
warrant a summary dismissal, there was an option available 
under the award. If there was not, then clause 37 applied. 

Conclusions. 
This was a discretionary decision as that is described in 

Norbis v. Norbis 65 ALR 12. It is to be dealt with upon 
appeal in the manner prescribed in House v. The King 55 
CLR 499 (see also Gromark Packaging v. FMWU (op cit)). 

Unless the Full Bench is persuaded that the Commission 
at first instance erred in the exercise of its discretion, or 
otherwise as a matter of law, then it cannot substitute its 
decision for that of the Commission at first instance. 

This was not a summap' dismissal, but a dismissal 
because Silver Chain was dissatisfied with the employee's 
conduct. It was, as the Commission observed, for the 
employee, through the FMWU, to establish that the 
dismissal was unfair, and to establish those facts upon which 
it asserted that the dismissal was unfair. What the FMWU 
did at first instance was to attempt to establish those facts 
upon which it asserted that there was procedural unfairness. 

The FMWU's case also was this. The allegations against 
Mrs Perry were untrue and therefore to have accepted them 
as true and as a basis for her dismissal resulted in unfairness. 
She denied them whether they were direct or were based on 
hearsay and she went into the witness box in order to do so. 

The evidence for Silver Chain included direct evidence 
of what staff members saw or heard, and their evidence of 
what residents told them, which was also denied, as we have 
said. Some examples of the latter include the evidence of 
what Mr Wilkes told Mrs Walsh, although there is evidence 
from Mrs Perry in response to the hearsay evidence, and 
evidence given by Mrs Topaloudas. 



566 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

There was, in vital matters, a conflict between the 
evidence of Mrs Perry and that of the other staff members. 
One, of course, would have to be conscious of the significant 
duty cast upon Mrs Jolly and Silver Chain, not only in terms 
of the Aged Care Act, but in terms of their duty in 
conducting the hostel to ensure that old people resident in 
the hostel, and hence, by virtue of their physical or other 
condition vulnerable, were not treated except with the 
greatest courtesy, consideration and attention by staff. Those 
are some prefatory remarks. 

In relation to ground 1, Mr Kelly took us to a number of 
factual errors which he said the Commission at first instance 
made. The Commission did say that a resident or person 
acting on behalf of a resident had lodged a complaint with 
Mr Bradshaw, the Chief Executive of Silver Chain. The only 
evidence was that no-one knew who lodged the complaint. 
It could have been from anyone (see Mrs Jolly's evidence 
at page 179 (AB)). However, by itself, that error, which is 
clear, is not material. 

Further, the Commission at pages 7-8 (AB) did not 
correctly recite the process of investigation, on Mr Kelly's 
submissions. Following Ms Saywaker's request, Mrs Perry 
was interviewed by Mrs Jolly on 27 May 1993 and 
suspended. She was given no details of any allegation 
against her. She was offered a transfer for the weekend to 
Gwen Hardie Lodge, according to Mrs Jolly's evidence, but 
not to hers (see Mrs Jolly's evidence at pages 168-171 (AB), 
and 173-177 (AB), as well as 182 (AB), and Mrs Perry's 
evidence at pages 39-42 (AB)). 

Mrs Jolly then interviewed the seven members of staff 
who gave evidence and signed statements. 

On 3 June 1993, there was the interview with Mrs Perry 
and Mr Liaros following the notification in writing for the 
first time of the allegations made against Mrs Perry, albeit 
in anonymous form. At the end of that interview, Mrs Jolly 
said that she wanted to conduct further investigations and 
Mr Liaros assumed that there would be further discussions 
between them. There were not. 

Mrs Jolly went to the seven persons who made the 
allegations and they re-affirmed them. 

On 4 June 1993, without any further offer of a transfer, 
Mrs Perry was dismissed. What occurred, it was submitted, 
was that there was no chance in real terms for Mrs Perry to 
properly consider the complaints or to prepare a defence. 
She did not know who her accusers were and could not 
interview them or find out their views. Twenty four hours 
after the meeting of 3 June 1993. her employment was 
terminated. 

Further, the quality of the information was grossly 
deficient because the mistreatment was not witnessed by the 
staff, and the residents who were alleged to have complained 
were not interviewed, so the submission went. That, of 
course, is true, except that there was evidence of direct 
observation by the staff, as well as hearsay evidence. The 
submission was that it was wrong for the Commission at 
first instance to find that the employer had embarked upon 
a process to gather the best information that the employer 
could about the complaints made against Mrs Perry. The nub 
of the submission was that the investigation was largely 
based on hearsay without Mrs Perry being given the chance 
to properly respond to the allegations and the finding that 
it was thorough was an error. 

In addition, of course, the residents who were alleged to 
have complained were not interviewed by Mrs Jolly or by 
anyone on behalf of the employer, at least according to the 
evidence. 

In our opinion, to the extent that the allegations alleged 
to have been made by Silver Chain were not checked with 
the residents who were alleged to have made them, the 
investigation was not thorough. This is highlighted, for 
example, by Mrs Perry's evidence that Mrs Stewart treated 
her with some affection when Mrs Perry was leaving, and 
Mrs Perry's evidence, unchallenged, by direct evidence, that 
she got on alright with Mrs Young, although Mrs Young was 
difficult. Those admissions were significant because there 
was no suggestion that the residents involved were 
unreliable witnesses. Hence, if their evidence coincided with 

that of Mrs Perry, then there would have been a great deal 
less sting in the allegations. 

In those respects then, the investigation was not thorough, 
it was based to a large extent on hearsay, but not entirely, 
and there is no suggestion that Mrs Perry's version was 
sought to be corroborated by residents. 

Next, we turn to the second ground of appeal and the 
question whether the dismissal was procedurally unfair. 

The unfairness was said to have been occasioned by Mrs 
Perry being suspended with no details of the allegations 
against her, the complaints were in anonymous form, and, 
as a result, she could not make her own investigations or 
prepare a defence. She would have been able to do this by 
speaking to residents or members of staff, so the submission 
went. 

Further, only 24 hours after being notified of the nature 
of the complaints she was dismissed and she was, therefore, 
deprived of the ability to defend herself. 

The Commission at first instance held that this was not 
a judicial inquiry and that the employer had embarked upon 
a process to gather the best information which it could. The 
Commission made no precise finding as to the fairness of 
the procedure, perhaps because the Commission held that it 
had to examine the dismissal itself and not the manner of 
the dismissal. That, of course, is an erroneous view of the 
Commission's task. The manner of dismissal may be so 
unfair as to render the dismissal unfair (see Shire of 
Esperance v. Mouritz (op cit) per Kennedy J where His 
Honour said):— 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappidcen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

The Commission at first instance held that it had to 
consider all of the surrounding events and make a conclusion 
based upon the fairness of the employer's decision. That 
consideration included the fairness or otherwise of the 
procedure involved in the dismissal, it is fair to say. It was 
not a judicial inquiry by the employer, nor should it have 
been, of course. 

There was unfairness involved to some extent in the 
anonymity of the persons who were effectively her accusers 
being maintained. Mrs Jolly explained this on the basis that 
at the time they had to be protected in the event that Mrs 
Perry was not dismissed and returned to work. We are not 
of the opinion, however, that she was not able, on the 
information given her, to prepare her own case. It does not 
seem that she said much more then than what she said in 
evidence in this matter. In the 24 hours involved there was 
some time, or she could have sought an extension. She had 
answered the accusations by denial before she was dis- 
missed. All in all, we are of opinion that the procedure was 
not so unfair as to render the dismissal unfair. 

We should add that the Commission at first instance 
correctly referred to the Undercliffe Nursing Home v. 
FMWU (op cit) test, which it cited with the approval of the 
well known dictum in Barratt v. Womens Hospital Crown 
Street (1947) AR 565. 

Next, the question of the operation of the award was 
raised. The Commission at first instance concluded rightly 
that Silver Chain knew about the provision going into the 
award and was involved with it because this was all part of 
the structural efficiency agreement process. 

The Commission held that whether or not the termination 
was lawful ((ie) in this case in accordance with the award), 
was not at the heart of the decision. 
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The Commission further observed that, even if Silver 
Chain were in breach of the award, the Commission's 
obligation was to apply a test which involved an investiga- 
tion of the dismissal itself, and not the manner of the 
dismissal. However, firstly, the test which it was required 
to apply included consideration of the manner of the 
dismissal, as we have observed above. Secondly, the 
dismissal is required, as a matter of law, to be effected in 
accordance with the award. To do otherwise is to commit 
a breach of the award which merits a penalty if such a breach 
is proven to an Industrial Magistrate. True it is that an 
unlawful dismissal may still be fair because the ultimate 
question is the fairness or otherwise of the dismissal. 
However, in a jurisdiction where equity, good conscience, 
and the substantial merits of the case are what bind the 
Commission, the lawfulness or otherwise of the dismissal 
must be a weighty consideration, and may, indeed, not be 
displaced as the sole weighty consideration. The Commis- 
sion does not seem to have assessed its weight. 

Royle v. Arthur Yates and Co Pty Ltd 38 IR 247 is not 
authority contrary to the proposition which we have 
advanced. 

The award to which both parties to this appeal are a party 
places certain obligations on them. We interpret it in 
accordance with what Brinsden J said in Norwest Beef 
Industries Ltd and Another v. AMIEU 64 WAIG 2124. The 
plain words of clause 37(7) make for no absurdity or 
ambiguity. Clause 37(7) requires that where the employer 
seeks to discipline an employee or terminate an employee 
a number of steps should be observed. It is clear that the 
right to summarily dismiss for misconduct is not expressly 
excluded, and therefore, in our opinion, exists, but that was 
not availed of. 

It is true, too, that the word "misdemeanour", in these 
circumstances, must mean misconduct. However, it must 
mean misconduct which does not justify a summary 
dismissal. That was the nature of the misconduct in the view 
of the employer here, and therefore there should have been 
a warning confirmed in writing followed by two others. 
There were not, in fact, any, and, as a result, the code put 
in place to deal with disciplinary matters was not complied 
with. The code required the employer to do certain things 
which it did not do. It therefore acted unlawfully and the 
dismissal would not have occurred had the award been 
complied with. 

In the circumstances, substantial unfairness occurred 
because a dismissal was effected which would not have 
occurred had the award been complied with. In failing to 
give proper weight to this event, the Commission at first 
instance erred, and ground 1(d) is made out. 

Next, ground 1(e) went to the Commission's finding that, 
in relation to Mrs Perry's performance, there was a 
continuum of behaviour, such that a further warning letter 
would not be effective. There was firstly the warning letter 
"commuted" to a counselling letter (exhibit K8, page 223 
(AB)) which referred to alleged abusive conduct towards 
Mrs Nell Croston, who was a "complainant" in the 
proceedings at first instance. The allegations which gave rise 
to that letter were denied in evidence by Mrs Perry. 

The assessment (exhibit K5) of July 1991 (see page 217 
(AB)) rates her as very concerned and caring and rates her 
as satisfactory and competent for the most part, and only at 
"acceptable with reminders" on two counts. On four counts 
she was rated as outstanding. That was signed by Mrs Jolly. 

In the 1993 assessment of Mrs Perry (page 221 (AB)), 
Mrs Jolly described her, inter alia, as "good with residents 
and staff", and referred to her ill health after problems with 
cancer. It is therefore fair to say that there was no continuum 
of unaccepted conduct from 1991, and, indeed, in 1991, 
unless one found that Mrs Perry had misconducted herself 
in 1991 as alleged. Her appraisals put her work at a very high 
standard. 

In addition, there was substantial unshaken evidence from 
a number of people as to her value as an employee. She was 
a dedicated person who contributed out of hours and was the 
subject of a petition signed by the majority of residents, as 
well as of a number of laudatory written testimonials all put 

in evidence, as well as of oral evidence from a number of 
witnesses commending her. 

Mrs Jolly's evidence was that a warning was not 
appropriate because Mrs Perry would then go back to work 
and she, Mrs Jolly, could not be sure that Mrs Perry was 
going to do the right thing by the residents. 

In the circumstances, it is clear that a written warning may 
well have been effective, except that, of course, Mrs Perry 
denied that she was guilty of the allegations against her. 

We now turn to ground 1 (0- Mrs Jolly's evidence was that 
she did not offer Mrs Perry a transfer in lieu of dismissal 
at the time of her dismissal. She only offered a transfer to 
save embarrassment on the day she suspended her. When it 
came to dismissing Mrs Perry, Mrs Jolly (see page 200 
(AB)) considered the welfare of the residents at Gwen 
Hardie Lodge and said that she therefore did not have the 
option to offer a transfer in lieu of dismissal. The 
Commission at first instance should have found that no 
transfer was offered to her as an alternative to dismissal. It 
did find correctly that an offer of transfer was made and that 
there were doubts about its proposed duration, but the offer 
of a transfer was only relevant, in this case, as an alternative 
to dismissal and none was offered because Mrs Jolly decided 
not to offer it. 

As to ground 1 (g), that complaint contained in that ground 
was that the Commission at first instance erred in not taking 
into consideration or giving insufficient consideration to 
Mrs Perry's many years of dedicated service. The Commis- 
sion did not expressly do so. Indeed, it made no mention of 
her service or the substantial evidence of appreciation of her 
work by petition and oral and written testimonial to which 
we have referred above, both in outlining the evidence and 
in these conclusions. Since it was fundamentally unchal- 
lenged, this evidence was a matter of some weight, and there 
is no indication in its findings that the Commission attached 
any or any sufficient weight to that evidence. It was open 
to the Commission to find, and indeed it should have found, 
that Mrs Perry had given six and a half years of dedicated 
service. In failing so to do the Commission erred. 

As to ground 1 (j), that is supported by the submission that 
the Commission at first instance erred in not finding that the 
allegations made against Mrs Perry were without founda- 
tion. No finding was made as to the correctness of the 
allegations or otherwise, or whether or what weight should 
be attached to the hearsay evidence of the resident's 
allegations. Indeed, the Commission seemed (page 19 (AB)) 
to have eschewed any obligation to make a finding on the 
facts. At page 19 (AB) it says:— 

"In this context, it may well be that a review of those 
facts by the Commission could have meant that a 
different conclusion was reached. However, that is not 
the role of the Commission in this proceeding as the 
case law makes clear (see Crown Street Case [op tit])." 

The Commission does not say even implicitly that it 
preferred the evidence of Silver Chain's witnesses to that of 
Mrs Perry, sofar as we can glean from the reasons for 
decision. Mrs Perry denied these allegations, as she did to 
Mrs Jolly, and no finding was made that the allegations were 
true. In that the Commission at first instance erred. 

It followed that the Commission's exercise of discretion 
miscarried for those reasons. 

It follows, too, that on the evidence it was open to the 
Commission to find that Mrs Perry was unfairly dismissed, 
which she plainly was, for the reasons which we have set 
out. She was unfairly dismissed, inter alia, because no 
transfer was considered as it could have been. 

There was evidence of substantial regard for her and her 
efforts, from residents and relatives of residents. There was 
evidence that she had given six and a half years of dedicated 
service, substantiated to a great extent by Mrs Jolly's 
evidence, and a warning might have sufficed. Further, the 
weight properly attachable and not attached to her dismissal 
occurring contrary to the award was great 

The appeal is made out. We would uphold it. The 
Commission at first instance did not consider the question 
of reinstatement, and we would suspend the decision at first 
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instance and remit the matter back to the Commission at first 
instance to hear and determine that question according to 
law. 

Order accordingly. 
Appearances: Mr D J Kelly on behalf of the appellant. 
Mr P G Robertson on behalf of the respondent. 
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The Federated Miscellaneous Workers' Union of Australia, 
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and 
Silver Chain Nursing Association 
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No. 1329 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER R. N. GEORGE. 
15 February 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 19th day of November 1993, and having heard 
Mr D J Kelly on behalf of the appellant and Mr P G 
Robertson on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 15th day of February 1994 
wherein it was found that the appeal should be upheld, it is 
this day, the 15th day of February 1994, ordered:— 

(1) That appeal No 1329 of 1993 be and is hereby 
upheld. 

(2) That the decision of the Commission in applica- 
tion No CR 266 of 1993 made on the 8th day of 
September 1993 be and is hereby suspended and 
the matter be and is hereby remitted back to the 
Commission at first instance to hear and deter- 
mine the question of reinstatement according to 
law. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

WA Branch 
(Appellant) 

and 
Silver Chain Nursing Association 

(Respondent). 
No. 1329 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
SENIOR COMMISSIONER G. G. HALLIWELL. 

COMMISSIONER R. N. GEORGE. 
3 November 1993. 

Order. 
THIS matter having been due to come on for hearing before 
the Full Bench on the 3rd day of November 1993, and the 
appellant having by letter dated the 19th day of October 
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1993 sought leave to have the appeal adjourned, and the 
respondent having consented by letter dated the 20th day of 
October 1993 to the adjournment, and both letters having 
been filed herein, it is this day, the 3rd day of November 
1993, ordered, by consent, that appeal No 1329 of 1993 be 
and is hereby adjourned to 10.30 am on Friday, the 19th day 
of November 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Total isator Agency Board 

(Appellant) 
and 

Edith Fisher 
(Respondent). 

No. 1645 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

16 February 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Gregor and myself. 

This is an appeal against the decision of the Commission, 
constituted at first instance by a single Commissioner. By 
that decision, the Commission made a declaration that, in 
effect, it had jurisdiction to hear and determine an 
application by the respondent to this appeal (the applicant 
at first instance), Edith Fisher (hereinafter referred to as 
"Mrs Fisher"), for reinstatement and for other orders upon 
her allegation that she had been unfairly dismissed. 

The point in question before the Commission at first 
instance, as it is quite clear from the reasons for decision and 
from the submissions of the advocates, was whether Mrs 
Fisher was an employee. The Commission heard and 
determined that matter and concluded that she was. 

Formal parts omitted, the decision of the Commission is 
contained in a declaration (see page 11 of the appeal book 
(hereinafter referred to as " AB ")) dated 24 November 1993, 
which reads as follows:— 

"That Mrs Fisher had been an employee of the 
Totalisator Agency Board prior to 2 March 1992 and 
therefore the Commission has the necessary jurisdic- 
tion to further hear and determine her application." 

The Totalisator Agency Board (hereinafter referred to as 
"TAB") has appealed on ten grounds, which are set out at 
page 2 (AB), against that decision:— 

"1. Commissioner Parks erred in fact and in law to 
hold that the respondent had been an employee of 
the appellant and that therefore the Commission 
has the necessary jurisdiction to further hear and 
determine the respondent's application. 

2. Commissioner Parks erred in fact and in law to 
hold that many of the clauses in the Agency 
Agreement between the appellant and the respon- 
dent dated 12 June 1970 (hereinafter referred to 
as the 'Agency Agreement') were neutral in that 
they would be equally apt whether the agent were 
a servant or an independent contractor. 

3. Commissioner Paries erred in fact and in law to 
hold that the provisions of clause 2 of the Agency 
Agreement, particularly paragraphs (b), (e) and (h) 
strongly suggest a contract of service. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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4. Commissioner Parks erred in fact and in law to 
hold that clause 4(a) combined with clause 2(b), 
(e) and (h) gives the appellant absolute control, 

5. Commissioner Parks erred in fact and in law to 
hold that the respondent's agency should be 
viewed as an integral part of the betting agency 
organisation administered and controlled by the 
appellant and that the capacity in which the 
respondent worked made her part of the appellant. 

6. Commissioner Parks erred in law to take into 
consideration that the respondent believed herself 
to be an employee of the appellant or that she 
signified such was the case in her annual taxation 
return. 

7. Commissioner Parks erred in fact and in law to 
hold that the respondent brought very little else 
than her labour and skills into the working 
relationship. 

8. Commissioner Parks erred in fact and in law by 
failing to adequately consider the substantial 
evidence indicative of a contract for service. 

9. Commissioner Parks erred in fact and in law to 
hold that the respondent was an employee of the 
appellant when the terms of the Agency Agree- 
ment were considered overall. 

10. In the alternative, even if the respondent is held 
to be an employee of the appellant, the Western 
Australian Industrial Relations Commission lacks 
the jurisdiction to further hear and determine the 
respondent's application which was instituted 
subsequent to the termination of the contract." 

However, Mrs Fisher, the respondent, through her 
Counsel, took a preliminary point upon the hearing of this 
appeal. That, as it was submitted to us by Mr Dixon (of 
Counsel), was that the appeal was not competent. As we 
understood his submissions, the appeal was not competent 
because:— 

(1) The Commission determined whether this was an 
industrial matter as that phrase is defined in s.7 of 
the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 

(2) The Commission determined, for those purposes, 
that Mrs Fisher was, at the material times, an 
employee as that is defined in the Act. 

(3) Broadly put, an industrial matter exists where 
there is an employer/employee relationship, or in 
certain circumstances there has been one, or there 
is going to be one (see the discussion of industrial 
matter in Coles Myer Ltd t/a Coles Supermarkets 
v. Coppin and Others 73 WAIG 1754, and more 
fully in Hamersley Iron Pty Ltd v. AMWSU and 
Others 70 WAIG 2545, for example). 

(4) S.24 of the Act then read as follows:— 
"(1) The Commission has jurisdiction to deter- 

mine in any proceedings before it whether 
any matter to which those proceedings relate 
is an industrial matter and a finding by the 
Commission on that question is, subject to 
sections 49 and 90, final and conclusive with 
respect to those proceedings. 

(2) A determination under subsection (1) is not 
a decision for the purposes of section 49 or 
90 unless and until— 

(a) those proceedings have been concluded; 
or 

(b) leave to appeal is granted by the 
Commission making that determina- 
tion." 

What the Commission did here, so the submis- 
sion went, was to make a determination that the 
matter before it was an "industrial matter", and 
that it had jurisdiction to hear and determine the 
matter. Thus, the Commission made a determina- 
tion in terms of s.24 of the Act that it had 

jurisdiction to hear and determine the matter. 
Then, of course, subject to s.49 or s.90 of the Act, 
that determination is final and conclusive with 
respect to those proceedings. 

(5) A determination under subsection (1) of s.24 of 
the Act is not a decision for the purposes of s.49 
or s.90 ((ie) it cannot be appealed against), unless 
and until the proceedings have been concluded or 
leave to appeal is granted by the Commission 
making that determination. 

(6) In this case, the proceedings had not been 
concluded because the claim for reinstatement, the 
question of unfairness or fairness of dismissal, etc, 
had not been determined, and, further, no leave to 
appeal was granted by the Commission making 
the determination. 

The submissions by Mr Edwards (of Counsel) for TAB. 
summarised, were these:— 

(1) What was before the Commission was a prelimi- 
nary matter and not an argument as to jurisdiction. 
That preliminary matter was directed to the 
question of standing ((ie) whether Mrs Fisher was 
an employee or not). 

(2) That is supported by s.29( 1 )(b)(ii) of the Act under 
which the application was made, which requires 
that the claim be made by an employee. 

(3) This was a declaration and not a determination as 
the order of the Commission reveals. 

The Full Bench has considered these submission and 
concludes as follows:— 

(1) It is plain from the reasons for decision of the 
Commission at first instance, and from excerpts 
from the transcript (pages 3,4 and 197), where the 
parties made their submissions at first instance, 
that the advocates were dealing with and the 
Commission was required to decide whether there 
was jurisdiction. The question before the Com- 
mission was plainly not that of standing. We also 
quote the first paragraph of the Commission's 
reasons for decision which clearly establishes this 
(see page 12 (AB)):— 

"It is the claim of the applicant that she 
was unfairly dismissed from her employment 
as the Manageress of a Totalisator Agency 
operated by the Totalisator Agency Board 
(the TAB). It is conceded by the TAB that on 
2 March 1992 a relationship which it held 
with the applicant had been concluded. 
However, it is asserted that Mrs Fisher had 
been engaged as an agent and that the 
contractual relationship had not been one of 
employer and employee. Thus the TAB says 
that the claim does not fall within the 
jurisdiction of the Commission. Proceedings 
to date have been limited to hearing the 
parties upon the matter of jurisdiction." 

(2) By virtue of s.23 and s.29 of the Act, the 
Commission has jurisdiction in relation to indus- 
trial matters. Whether it has jurisdiction in relation 
to industrial matters by virtue of s.29 only, or it 
requires reliance on s.23 as well, is, of course, 
another matter. However, an industrial matter 
exists only where there is a relationship between 
employer and employee, or there has been such a 
relationship, (which some authority holds is 
sought to be restored (see RRIA v. ADSTE 68 
WAIG 11 (Pepler's Case))), or there will be such 
a relationship. 

(3) The Commission was plainly required to decide 
whether there was an employer/employee rela- 
tionship at the heart of this matter, and, thus, 
whether the matter was an industrial matter, and, 
thus, whether it had jurisdiction. The Commission 
at first instance so decided. 
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(4) The proceedings had not been completed because 
the outstanding claim alleging unfair dismissal 
and claiming reinstatement and other remedies 
had not been heard and determined. 

(5) The Commission plainly determined in the pro- 
ceedings before it whether the matter to which the 
proceedings related was an industrial matter and 
found that it was. It did so because it concluded 
that Mrs Fisher was an employee, at the material 
time, and that the TAB was her employer. That 
decision was, by virtue of s.24(l) of the Act, final 
and conclusive with respect to those proceedings. 

(6) That determination was not a decision for the 
purposes of s.49 of the Act, and, therefore, for the 
purposes of this appeal, unless and until the 
proceedings had concluded or leave to appeal was 
granted by the Commission. 

(7) The proceedings had plainly not concluded be- 
cause the major matters in issue had not been 
determined, and, further, no leave to appeal was 
granted by the Commission making the determi- 
nation as to jurisdiction. 

(8) The Commission at first instance plainly made a 
determination of its jurisdiction as it was empow- 
ered to do by s.24 of the Act. That the determina- 
tion was contained in a declaration does not alter 
its nature. Indeed, by virtue of s.34 of the Act, the 
decision of the Commission (although not a 
decision for the purposes of s.49 of the Act), 
which in this case was a determination that it had 
jurisdiction, must be in the form of an award, 
order, or declaration. In this case, it was properly 
in the form of a declaration. 

For those reasons, it is clear that there was no "decision" 
made by the Commission within the meaning of s.49 of the 
Act, having regard to s.24 of the Act, against which an 
appeal might be lodged, and the appeal was and is therefore 
incompetent. We therefore dismissed it. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading the Reasons for Decision of The Honourable 
President in draft form and agree for the reasons set out 
therein that the determination of the Commission at first 
instance was a finding made pursuant to s.24 of the Act and 
by virtue of subsection (2) of s.24 the appeal filed in relation 
to that finding is incompetent. 

THE PRESIDENT: For those reasons, the appeal was 
dismissed. 

Appearances: Mr S.R. Edwards (of Counsel) on behalf of 
the appellant. 

Mr H.J. Dixon (of Counsel) and with him Mr S.J. Kenner 
(of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Totalisator Agency Board 

(Appellant) 
and 

Edith Fisher 
(Respondent). 

No. 1645 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER R.N. GEORGE. 

8 February 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 8th day of February 1994, and having heard 
Mr S.R. Edwards (of Counsel) on behalf of the appellant and 
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Mr H.J. Dixon (of Counsel) and with him Mr S.J. Kenner 
(of Counsel) on behalf of the respondent, and the Full Bench 
having determined that its reasons for decision will issue at 
a future date, it is this day, the 8th day of February 1994, 
ordered that appeal No. 1645 of 1993 be and is hereby 
dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 
Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Wheeler 

(Appellant) 
and 

Kym Hughes T/A Kym's Auto Clean 
(Respondent). 

No. 1343 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
16 February 1994. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of the 
Full Bench. 

The appellant, who, at all material times, was an 
Industrial Inspector, made complaint on 16 July 1993 that 
Kym Hughes trading as Kym's Auto Clean, being bound by 
award No. A 6 of 1985, the Contract Cleaners Award, 1986 
(hereinafter referred to as "the award"), failed to record the 
starting and finishing times of work each day of an 
employee, namely Teresa Anne Brooke, contrary to clause 
15(1) of the award. The dates on which this is alleged to have 
occurred were 6 January 1993,25 January 1993,26 January 
1993, 28 January 1993,4 February 1993, 5 February 1993, 
9 February 1993, 11 February 1993, 12 February 1993, 15 
February 1993, 19 February 1993, 22 February 1993, 24 
February 1993, and 26 February 1993. These allegations 
seem to have been treated as separate breaches. 

Having heard the complaint, His Worship determined for 
the reasons set out in the appeal book (after page 4 of the 
appeal book) that Ms Brooke was not an employee. 
Accordingly, the complaint was dismissed. 

It is against that decision that the appellant now appeals. 
The grounds of appeal herein are as follows:— 

"1. The Learned Industrial Magistrate erred in fact 
and in law in finding that Teresa Anne Brooke was 
not an employee of the respondent (defendant) in 
that: 
(a) the Learned Industrial Magistrate failed to 

consider or failed to properly consider all the 
evidence that established the existence of an 
employment relationship: 

(b) the Learned Industrial Magistrate misdi- 
rected himself in the application of the proper 
tests to determine the existence of an 
employment relationship; and 

(c) the evidence and the weight of the evidence 
clearly established that Tfcresa Anne Brooke 
was an employee." 
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The appeal is against the decision of the Industrial 
Magistrate in complaints No. 2414-2428 of 1993, and His 
Worship's decision relates to complaints No. 2414-2417. 
The transcript is designated as relating to the same, so that 
it would appear that some complaints have not been dealt 
with. 

The appropriate award, it was not in dispute, was award 
No. A 6 of 1985, although we note there was no evidence 
lead to prove the award, nor was there any finding by the 
learned Magistrate whether award No. A 6 of 1985 was 
binding or not. 

Clause 3.—Area and Scope of the award read, at the 
material time, as follows:— 

"This award shall apply throughout the State of 
Western Australia to employees specified in Clause 
20.—Wages of this award, employed in the contract 
cleaning industry." 

Clause 5.—Definitions, subclause (4) of the award read, 
at the material time, as follows:— 

"(4) "Casual Employee" shall mean an employee 
whose contract of employment is by the hour and 
who shall be allowed four weeks' unpaid leave 
after every period of 12 months' continuous 
service." 

Clause 15.—Time and Wages Record, subclause (1), of 
the award read, at the material time, as follows:— 

"(1) Each employer shall keep a time and wages record 
showing the name and address of each employee, 
the nature of his work, the hours worked each day 
and the wages and allowances paid each week. 
Any system of automatic recording by means of 
a machine shall be deemed to comply with this 
provision to the extent of the information re- 
corded." 

There was no appearance before us by the respondent, and 
no submissions were made upon appeal by or on behalf of 
the respondent. Indeed, the Solicitors for the respondent had 
the courtesy to notify the President's Associate that there 
would be no appearance on behalf of the respondent. 

There was evidence before the Industrial Magistrate from 
two witnesses, one for the complainant and one for the 
defendant. The evidence for the complainant was by Teresa 
Anne Brooke and for the defendant by Kym Eric Hughes. 

Summarised, Ms Brooke's evidence was as follows. She 
was employed by Kym's Auto Clean in January and 
February of 1993. After she had informed Mr Hughes, in the 
course of a conversation, that she had worked for Central 
Car Cleaners, detailing cars, Mr Hughes asked her if she 
would like to come and do some work for him and she 
agreed. The work to be done was cleaning cars, namely 
cleaning everything from the motor right down to cleaning 
out the boot, what she described as "a really nitty-picky 
job" to be paid $40.00 a car. That was also what Central 
Car Cleaners paid her. The first day that she turned up, in 
middle or late January 1993, Mr Hughes showed her where 
the chemicals were, the polish, the pressure cleaner, and the 
vacuum cleaners, that is, the things that she would need to 
do the job, and she just did the job. On a particular day she 
would have a telephone call from Mr Hughes who would ask 
her to come in and work. 

There was in evidence a page from a pocket wages book 
giving the employee's name as Teresa Brooke, in which she 
identified her signature. There was recorded on that page 
(exhibit PI) a reduction of $3.00 for workers' compensation 
(presumably premium). However, her starting times were 
not recorded for 28 February 1993, 29 January 1993, 5 
February 1993,12 February 1993,19 February 1993, and 26 
February 1993. 

On 26 February 1993, Ms Brooke did some work for a 
firm called Bunbury Hyundai. This was arranged through 
Mr Hughes because their car cleaner was on holidays and 
they needed someone to wash all of the cars in the front yard. 
It was arranged through Mr Hughes, and she was paid 
$84.00 by Mr Hughes for the work. 

Eventually she left to work for Bunbury Hyundai. 

She did not fill any taxation forms in when she went to 
work for Mr Hughes. She did not give him her tax file 
number. She assumed that he was going to pay her cash. She 
did fill in taxation forms at Bunbury Hyundai and gave them 
her number. 

Ms Brooke was not given specific instructions by Mr 
Hughes as to how to do the job, but after the work was done 
the car would be checked Mr Hughes or a "young guy" 
called Glen (an employee of Mr Hughes). Mr Hughes was 
concerned with the result, and how she did it was up to her. 
He did, however, tell her that she had to paint the exhaust 
pipe, and that she had to paint the pedals, which she had not 
done before. She considered that sort of direction as telling 
her how to go about it. 

There was evidence from Mr Mark Anthony Wheeler, the 
complainant Industrial Inspector, who identified the time 
and wages record (exhibit PI), and confirmed that the time 
and wages record did not show the starting and finishing 
times, did not give a break down of the hours that Ms Brooke 
worked, nor did it contain sufficient material upon which to 
do calculations as to how she was paid. 

There was evidence from Mr Kym Eric Hughes (the 
defendant at first instance ((ie) the car detailers), who 
described himself as a car detailer, and confirmed offering 
Ms Brooke $40.00 per car on the basis that she would pay 
her own tax. He said "They work as a subcontractor". He 
gave her no training because she knew what she was doing. 
He did not discuss with Ms Brooke holiday pay or sick pay 
because he could not afford to put people on part-time or 
casual rates. This is because, he said, he only gets $85.00 
a car. He would usually give her a ring if he got busy and 
ask her to come in and do some cars. He said that Ms Brooke 
suggested that she and a person called Julie share the work 
on a car. Julie was the other person who worked there 
"cleaning cars". He said that he paid one of them and they 
sorted the pay out between them. 

At one time Ms Brooke went to do some work at Bunbury 
Hyundai. He told her to go there and work and just keep her 
times and he would give the bill to the person at Bunbury 
Hyundai and get paid for it. 

He agreed that his full-time "boy". Glen, helped him just 
going and checking cars. 

Mr Hughes was taken in cross-examination to the $3.00 
payment for workers' compensation. He said that he paid 
this because a man came down from Perth and asked him 
if he had "my employees all on workers compensation and 
I said I've only got my boy on full-time and the rest have 
their own because they're on a sub-contract". Because he 
was told to ensure that the detailers were to be covered by 
workers' compensation, he deducted the amount payable for 
premium for workers' compensation for any car that they 
were doing. This meant that the detailer concerned was (as 
a result) paying his or her own workers' compensation 
premiums. Mr Hughes arranged for the workers' compensa- 
tion to be paid because he did not wish to be fined. 

Findings of the Industrial Magistrate. 
His Worship found that:— 

(1) Ms Brooke was bringing her labour only. 
(2) That the only way whereby he could distinguish 

the difference between a sub-contractor and an 
employee was by the job description. 

(3) (a) There was no agreement as to sick pay. 
(b) There was no agreement as to holiday pay. 
(c) There was no agreement as to working 

conditions. 
(d) There was no talk of income tax. 

(4) He found no difference between this as a 
sub-contractor and any other sub-contract that one 
would enter into. 

(5) He saw the difference between casual employ- 
ment and the sub-contracts for the reasons he had 
given. 
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Conclusions. 
In ABLF v. P B and K A Brajkovich Pty Ltd 71 WAIG 

23, the Full Bench reviewed the leading authorities, 
including TWU v. Readymix Group (WA) and Others 61 
WAIG 1705, Stevens v. Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR 16 at 27-28 per Mason J, and a number of 
others. The Full Bench observed there that it is not 
uncommon (in fact all too common) for parties to seek to 
avoid the legal consequences arising from the existence of 
an employer/employee relationship by referring to their 
arrangements by some other name or characterising the 
relationship otherwise. The current situation at law is that 
control, which may be actual, or may exist where there is 
authority to control, or in the employer, is the foremost 
consideration, indeed, the surest guide by way of a test as 
to whether a person was contracting or was an employee. 
That is it remains the main determinant. 

Kennedy J in TWU v. Readymix Group (WA) and Others 
(op cit) referred to the right to control the test and said that 
it was a critical factor in the characterisation of the 
relationship. His Honour also referred to the well known test 
as to business and integration. 

It is, of course, patently clear that the parties cannot 
change their status merely by putting a label on it, and it 
matters not as to whether the contract is reduced to evidence 
in writing, partly oral, and partly in writing, or simply oral. 
The essential question is whether the essence of the contract 
which creates the relationship of employer and employee is 
present, that is, that it is a contract for the supply of the work 
and skill of a man or woman. 

Wilson and Dawson JJ at pages 36-37 of Stevens v. 
Brodribb Sawmilling Co Pty Ltd (op cit) expressed the view 
that in most cases it is still appropriate to apply the control 
test in the first instance. Their Honours referred to the use 
of other indicia, some of which they listed. They sounded 
a warning that any attempt to list the relevant matters, 
however completely, may mislead, because they can be no 
more than a guide to the existence of the relationship of 
master and servant, and the ultimate question will always 
be whether a person is acting as a servant of another or on 
his own behalf, and the answer to that question may be 
indicated in ways which are not always the same and which 
do not always have the same significance. 

In ABLF v. P B and K A Brajkovich Pty Ltd (op cit), the 
Full Bench noted that the various indicia listed there could 
only be a guide. These included, but were not limited to, the 
mode of remuneration, the provision and maintenance of 
equipment, the obligation to work, the hours of work and 
provision for holidays, the deduction of income tax, and the 
delegation of work by the putative employer (see further 
discussions of these matters in Ince v. Hartfield Country 
Club Inc 72 WAIG 1510 at 1513). 

In this case, there were a number of features:— 
(1) Ms Brooke worked on the respondent's premises 

(except when her labour was leant out to Bunbury 
Hyundai). 

(2) She used his equipment and material. 
(3) Tax was not deducted. 
(4) She was given no holiday pay. 
(5) Ms Brooke's work was subject to checking, and, 

indeed, she was directable as to how she did it by 
Mr Hughes and by Glen, a full-time employee. 
This included matters such as painting the pedals 
and exhausts of cars. 

(6) Ms Brooke provided only her services. 
(7) Even when her services were "lent" to Bunbury 

Hyundai, she was still paid by Mr Hughes. 
(8) There was evidence from Mr Hughes that Ms 

Brooke had suggested that Julie and she work 
together on cars and that the money be handed to 
one to be divided amongst them. This was not put 
to Ms Brooke in evidence, but, in any event, it is 
not inconsistent with her being employed. 

(9) In exhibit PI, Ms Brooke was described as an 
employee. 

(10) The respondent undertook responsibility for work- 
ers' compensation payments and did not demur. 
He merely cut his own losses by deducting it from 
the amount paid to Ms Brooke in respect of each 
vehicle. 

(11) She worked as required by Mr Hughes. 
In our opinion, this was clearly a contract of service 

whereby Ms Brooke supplied her work and her skill as a car 
detailer. She did it as part of the respondent's business, at 
his premises, at his request when he required it and subject 
to supervision by him or by another employee. That is 
direction of the manner in which she did her work. Mr 
Hughes loaned her services to another employer for 
consideration. 

There is then, of course, the written evidence that Ms 
Brooke was described as an employee in the records, and, 
further, that workers' compensation was paid. The fact that 
she was not paid holiday pay, nor paid any weekly amount, 
is not significant. It may merely mean that there could be 
a breach of an applicable award in that respect. As to the 
failure to pay tax, that, in the circumstances of this matter, 
is not a significant item. It is quite clear, on the above 
evidence, that there was a right to control, that it was 
exercised, and that when Ms Brooke worked she was an 
integral part of the business. 

In the circumstances. His Worship erred in failing to find 
that Ms Brooke was an employee as defined in the Act, or 
an employee as the authorities describe that person to be at 
common law. (We refer to Ince v. Hartfield Country Club 
Inc (op cit) and ABLF v. P B and K A Brajkovich Pty Ltd 
(op cit), and the authorities set out therein in this respect). 

In the circumstances, the learned Magistrate failed to 
consider or to properly consider all of the evidence which 
established the existence of an employment relationship, 
misdirected himself in the application of the proper test to 
determine the existence of an employment relationship, and 
erred in failing to find that the weight of the evidence clearly 
established that Teresa Anne Brooke was an employee. The 
appeal will therefore be upheld. 

However, since His Worship made no findings in relation 
to other matters, in which he would have been required to 
make findings had he not found as he did, we would deal 
with the matter by upholding the appeal, setting aside the 
decision of the Industrial Magistrate, and remitting the 
matter to him to be heard and determined according to law. 

Appearances: Mr G McCorry on behalf of the appellant. 
No appearance by or on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mark Wheeler 

(Appellant) 
and 

Kym Hughes T/A Kym's Auto Clean 
(Respondent). 

No. 1343 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
27 January 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 27th day of January 1994, and having heard 
Mr G McCorry on behalf of the appellant and there being 
no appearance by or on behalf of the respondent, and the Full 
Bench having determined that its reasons for decision will 
issue at a future date, it is this day, the 27th day of January 
1994, ordered as follows:— 

(1) That appeal No. 1343 of 1993 be and is hereby 
upheld. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 573 74 W.A.I.G. 

(2) That the decision of the Industrial Magistrate in 
Complaints Nos. 2414 to 2417 of 1993 made on 
the 15th day of September 1993 be set aside and 
that Complaints Nos. 2414 to 2417 of 1993 be 
remitted back to the same Industrial Magistrate to 
be heard and determined according to law. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Orders under 

Section 72A— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union—Western Australian Branch and Others 

(Respondents) 
No. 1517 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER G L FIELDING. 

4 February 1994. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 4 Febru- 
ary 1994 at the hearing, and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We are of the view, the background to this matter having 

been explained to us, that this will be a rare exception to the 
rule that dates which are listed for the hearing and 
determination of matters will not be vacated. We are, 
therefore, disposed to accede to the application and make 
this order that those days listed for the further hearing and 
determination of this matter, namely 10 and 11 February 
1994, be vacated. We will order that the matter be adjourned, 
save and except for this prescription, and that is that the 
matter be listed for mention at 2.15 pm on Thursday, 10 
February 1994. Minutes of proposed order will issue in those 
terms. 

Appearances: Mr R D Allen (of Counsel) and with him 
Mr S Bibby on behalf of the applicant. 

Mr W R Swain (of Counsel) on behalf of The Australian 
Builders' Labourers' Federated Union of Workers—West- 
em Australian Branch, The Operative Painters' and Decora- 
tors' Union of Australia—Western Australian Branch, The 
Operative Plasterers and Plaster Workers Federation of 
Australia—(Industrial Union of Workers) Western Austra- 
lian Branch, and the Transport Workers' Union of Austra- 
lia—Industrial Union of Workers, Western Australian 
Branch, as respondents. 

Mr D H Schapper (of Counsel) on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union— 
Western Australian Branch, the Metals and Engineering 
Workers' Union—Western Australian Branch, The Feder- 
ated Miscellaneous Workers' Union of Australia—Western 
Australian Branch, The Plumbers and Gas Fitters Employ- 
ees' Union of Australia—Industrial Union of Workers, 
Western Australian Branch, The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers' Union 
of Australia—Western Australian Branch, and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia—Western Australian Branch, as respondents, and also 
seeking leave to appear on behalf of the Electrical, 

Electronic, Plumbing and Allied Workers Union of Austra- 
lia, the Automotive Metals and Engineering Workers Union 
of Australia, the Constraction, Forestry, Mining and Energy 
Union, the Trades and Labor Council of Western Australia, 
and the Australian Council of Trade Unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union—Western Australian Branch and Others 

(Respondents) 
No. 1517 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER G L FIELDING. 

4 Febraary 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 4th day of February 1994, and having heard 
Mr R D Allen (of Counsel) and with him Mr S Bibby on 
behalf of the applicant, Mr W R Swain (of Counsel) on 
behalf of The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch, The Opera- 
tive Painters' and Decorators' Union of Australia—Western 
Australian Branch, The Operative Plasterers and Plaster 
Workers Federation of Australia—(Industrial Union of 
Workers) Western Australian Branch, and the Transport 
Workers' Union of Australia—Industrial Union of Workers, 
Western Australian Branch, as respondents, and Mr D H 
Schapper (of Counsel) on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union—Western 
Australian Branch, the Metals and Engineering Workers' 
Union—Western Australian Branch, The Federated (Miscel- 
laneous Workers' Union of Australia—Western Australian 
Branch, The Plumbers and Gas Fitters Employees' Union 
of Australia—Industrial Union of Workers, Western Austra- 
lian Branch, The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers' Union of Australia— 
Western Australian Branch, and the Federated Liquor and 
Allied Industries Employees' Union of Australia—Western 
Australian Branch, as respondents, and also seeking leave 
to appear on behalf of the Electrical, Electronic, Plumbing 
and Allied Workers Union of Australia, the Automotive 
Metals and Engineering Workers Union of Australia, the 
Construction, Forestry, Mining and Energy Union, the 
Trades and Labor Council of Western Australia, and the 
Australian Council of Trade Unions, and having given 
reasons on the 4th day of February 1994, it is this day, the 
4th day of February 1994, ordered and declared:— 

(1) That the days listed for the hearing and 
determination of this matter, namely the 10th and 11 th 
days of February 1994, be vacated and that the matter 
be adjourned to a date or dates to be fixed, save and 
except that the matter be listed for mention at 2.15 pm 
on Thursday, the 10th day of February 1994. 

(2) That the parties not named as respondents to the 
application herein, but who sought an opportunity to be 
heard, have sufficient interest to enable them to be 
heard in these proceedings. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union—Western Australian Branch and Others 

(Respondents) 
No. 1517 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER G L FIELDING. 

10 February 1994. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 10 Febru- 
ary 1994 at the hearing and edited by the Full Bench). 

This is the unanimous decision of the Full Bench. 
We are minded, and we advise you in case there is any 

further comment, to adjourn this matter sine die on the basis 
that it may be re-listed upon application in writing to the 
President's Associate with a copy of that application to all 
other parties. We say that because we have formed a 
preliminary view, at least, that it really is not going to assist 
anyone if people are merely coming back to report to us what 
they propose to do in other proceedings or to do by way of 
the conciliation process or by way of what their attitudes 
may or may not be. 

It seems to us that it is more likely that this matter should 
only be before us for hearing and determination, either by 
consent, or by hearing the appropriate evidence and 
submissions, or in the event that the parties seek some 
interlocutory orders. Otherwise, it seems to us that it 
probably saves a great deal of time and money, not to say 
blood, sweat, and tears, if parties are not having to come 
before us from time to time merely to tell us how things are 
progressing, nothing further having been put to us which 
would dissuade us from this course. We propose to adjourn 
these proceedings sine die on the basis that they be re-listed 
upon written application to the President's Associate with 
a copy of such application served contemporaneously upon 
all of the other parties. 

There is another matter which, on reflection, we ought to 
refer to. We briefly refer to a suggestion that if this matter 
were to proceed, the Full Bench should sit with the 
Australian Commission. Whether that can occur as a matter 
of law, or whether, even if it could occur as a matter of law, 
it should occur as a matter of merit, are questions in relation 
to which we would require detailed submissions at the 
appropriate time. 

Appearances: Mr R D Allen (of Counsel) and with him 
Mr S Bibby on behalf of the applicant. 

Mr W R Swain (of Counsel) on behalf of The Australian 
Builders' Labourers' Federated Union of Workers—West- 
ern Australian Branch, The Operative Painters' and Decora- 
tors' Union of Australia—Western Australian Branch, The 
Operative Plasterers and Plaster Workers Federation of 
Australia—(Industrial Union of Workers) Western Austra- 
lian Branch, and the Transport Workers' Union of Austra- 
lia—Industrial Union of Workers, Western Australian 
Branch, as respondents. 

Mr D H Schapper (of Counsel) on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union— 
Western Australian Branch, the Metals and Engineering 
Workers' Union—Western Australian Branch, The Feder- 
ated Miscellaneous Workers' Union of Australia—Western 
Australian Branch, The Plumbers and Gas Fitters Employ- 
ees' Union of Australia— Industrial Union of Workers, 
Western Australian Branch, The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers' Union 
of Australia—Western Australian Branch, and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia—Western Australian Branch, as respondents, and on 

behalf of the Electrical, Electronic, Plumbing and Allied 
Workers Union of Australia, the Automotive Metals and 
Engineering Workers Union of Australia, the Construction, 
Forestry, Mining and Energy Union, the Trades and Labor 
Council of Western Australia, and the Australian Council of 
Trade Unions. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State Energy Commission of Western Australia 

(Applicant) 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union—Western Australian Branch and Others 

(Respondents) 
No. 1517 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER G L FIELDING. 

11 February 1994 
Order. 

This matter having come on for mention before the Full 
Bench on the 10th day of February 1994, and having heard 
Mr R D Allen (of Counsel) and with him Mr S Bibby on 
behalf of the applicant, Mr W R Swain (of Counsel) on 
behalf of The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch, The Opera- 
tive Painters' and Decorators' Union of Australia—Western 
Australian Branch, The Operative Plasterers and Plaster 
Workers Federation of Australia—(Industrial Union of 
Workers) Western Australian Branch, and the Transport 
Workers' Union of Australia—Industrial Union of Workers, 
Western Australian Branch, as respondents, and Mr D H 
Schapper (of Counsel) on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union—Western 
Australian Branch, the Metals and Engineering Workers* 
Union—Western Australian Branch, The Federated Miscel- 
laneous Workers' Union of Australia—Western Australian 
Branch, The Plumbers and Gas Fitters Employees' Union 
of Australia—Industrial Union of Workers, Western Austra- 
lian Branch, The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers' Union of Australia— 
Western Australian Branch, and the Federated Liquor and 
Allied Industries Employees' Union of Australia—Western 
Australian Branch, as respondents, and on behalf of the 
Electrical, Electronic, Plumbing and Allied Workers Union 
of Australia, the Automotive Metals and Engineering 
Workers Union of Australia, the Construction, Forestry, 
Mining and Energy Union, the Trades and Labor Council 
of Western Australia, and the Australian Council of Trade 
Unions, and having given reasons on the 10th day of 
February 1994, it is this day, the 11th day of February 1994, 
ordered:— 

(1) That the hearing and determination of application 
No 1517 of 1993 be and is hereby adjourned sine die. 

(2) That the said application may be re-listed for 
hearing and determination upon written application to 
the President's Associate by any party hereto with 
copies of such written application to be served 
contemporaneously on the other parties hereto. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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COMMISSION IN COURT 
SESSION— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Firefighters Union of Western Australia 

and 
W.A. Fire Brigades Board. 

No. 1622 of 1992 (A). 
Fire Brigade Employees' Award, 1990, 

No. A 28 of 1989. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

1 February 1994. 
Reasons for Decision. 

CHIEF COMMISSIONER: These are the unanimous Rea- 
sons for Decision of the Commission in Court Session. 

The Fire Brigade Employees' Award, 1990, No. A 28 of 
1989 was handed down on 11 September 1990 ([1990] 70 
WAIG 3987). It replaced three other awards and reflected 
initiatives taken by the Western Australian Fire Brigade 
Employees Industrial Union of Workers (now the United 
Firefighters Union of Western Australia—"the Union") 
and the Western Australian Fire Brigade's Board ("the 

Board") under their "Structural Efficiency Implementation 
Agreement (Stage II)" (See Exhibits K1 and K1A). The 
"Liberty to Apply" provision of the Award identifies the 
commitment of the parties to examine "the appropriateness 
of the existing base rates of pay and the relativities between 
classifications ..." (op cit at 3997). These are the issues 
which have given rise to the application presently before the 
Commission in Court Session. 

At one time there was agreement between the parties on 
the terms upon which wage rates and relativities could be 
established. This position had been reached only after 
protracted negotiations and a direction to the Board by the 
then Minister for Emergency Services on the terms of 
settlement. 

With a change in Government the agreement was 
withdrawn and the Union's amended claim is now met with 
a counterclaim. 

When it understood that there was an agreed settlement 
the Union had endorsed a "package" which included cost 
offsets and a phasing-in of proposed wage increases until 
July 1994. Its commitment to those undertakings is 
withdrawn although the Union still believes that there are 
some cost saving initiatives which could be taken by the 
Board to militate against the impost of the wages claim. 
Even without those previously agreed offsets being taken up 
by the Board the Union submits that their claim should now 
be awarded and implemented without a phasing-in provi- 
sion. 

The following tables compare the Union's claim and the 
respondent's counterclaim on proposed wage rates and 
relativities: 

BASE RATE 
(Under Clause 34 of the Award) 

CLASSIFICATION 

Existing 
Award Rate 

$ PW 

Trainee Firefighter 
3rd Class Firefighter 
2nd Class Firefighter 
1st Class Firefighter L 1 

L 2 
L 3 

Senior Firefighter 
Leading Firefighter 
Station Officer 1st Year 

2nd Year 
3rd Year 

District Officer 
Superintendent 

Respondent s Position 
With Union's Rejection 

of Off-Sets 
Increase to Amount 

Existing Increased 
Rates by $ 

2.5% 

Preferred 
Relativ- 

ities 
% 

1st Class 
Firefighter 

Level 2 

Respondent s Counterclaim 

Union 
Claim 
$ PW 

Increase 
$ PW 

% 
Increase 

Amount 
$ PW 

Increase 
$ PW Increase 

388.30 
415.00 
424.00 
446.30 

.00 
508.80 
531.10 
553.40 

5.42 
4.99 
5.48 
4.83 
5.20 
5.26 
5.11 
5.23 

342.10 
393.25 
413.93 
439.11 
451.08 
464.36 
478.60 
514.10 

8.34 
9.60 

10.10 
10.71 
11.00 
11.32 
11.67 
12.39 

84.41 
90.21 
92.17 
97.02 

100.00 
110.60 
115.45 
120.30 

54.53 
31.35 
20.17 
17.90 
19.92 
55.76 
64.18 
51.84 

351.88 
402.81 
425.96 
449.11 
463.00 
476.89 
490.78 
527.82 

18.11 
19.16 
22.13 
20.71 
22.92 
23.85 
23.86 
26.26 

12.30 
13.74 
10.33 

575.70 
598.00 
624.80 

125.15 
130.00 
135.82 

530.68 
552.80 
576.02 

12.94 
13.48 
14.05 

57.96 
58.68 
62.83 

11.19 
10.88 
11.18 

546.34 
569.49 
592.64 

28.60 
30.17 
30.67 

5.52 
5.59 
5.45 

49.53 
53.87 

8.27 
8.11 

613.64 
680.37 

14.97 
16.59 

691.80 
754.20 

150.39 
163.95 

93.13 
90.42 

15.55 
13.62 

648.20 
717.65 

TOTAL WAGE 
(Under Clause 6 of the Award) 

CLASSIFICATION Existing 
Award Rate 

$ PW 
Union 
Claim 
$PW 

Increase 
S PW 

% 
Increase 

Respondent's Counterclaim * 
Amount Increase % 
$ PW $ PW Increase 

Trainee Firefighter 466.60 542.80 76.30 16.35 491.91 25.41 5.44 
3rd Class Firefighter 536.33 580.20 43.88 8.18 563.11 26.79 4.99 
2nd Class Firefighter 564.54 592.70 28.16 4.98 595.47 30.93 5.47 
1st Class Firefighter L 1 598.89 623.90 25.01 4.17 627.84 28.95 4.83 

L 2 615.21 643.10 27.89 4.53 647.25 32.04 5.20 
L 3 633.33 711.30 77.97 12.31 666.67 33.34 5.26 

Senior Firefighter 652.73 742.50 89.77 13.75 686.09 33.36 5.11 
Leading Firefighter 701.16 mm 72.44 10.33 737.87 36.71 5.23 
Station Officer 1st Year 723.78 804.80 81.02 11.19 763.76 39.98 5.52 

2nd Year 753.95 836.00 82.05 10.88 796.12 42.17 5.59 
3rd Year 785.61 873.40 87.79 11.17 828.49 42.88 5.45 

District Officer 836.92 967.10 130.18 15.55 906.16 69.24 8.27 
Superintendent 927.94 1054.30 126.36 13.61 1003.25 75.31 8.11 
Fire Safety Assistant G 1 448.75 448.75 0   

G 2 495.25 542.80 47.55 9.60 495.25 0 — 
G 3 536.33 580.20 43.87 8.17 536.33 0 — 
G 4 564.54 592.70 28.16 4.98 564.54 0 — 

* Subject to acceptance of off-sets 



From the above tables and information submitted in 
support of the claim and counterclaim the following points 
identify the scope of issues which arise out of the matter now 
before the Commission: 

(a) At present an amount of $12.00 per week is being 
paid over the existing award rates. 

Both the claim and counterclaim accommodate 
the termination of that payment and the applica- 
tion of a 2.5 per cent wage adjustment pursuant 
to the State Wage Decision of January 1992 
([1992] 72 WA1G 191). 

The parties agree that progress in addressing 
matters identified under the requirements of the 
Structural Efficiency Adjustments criteria under 
the State Wage Principles (op cit) for this increase 
to be granted has been met for all fire fighters' 
classifications under the Award. 

(b) The Applicant Union submits that the same 
consideration applies to Fire Safety Assistants. 

The Board on the other hand opposes the 
application of the 2.5 per cent adjustment to these 
employees on the ground that insufficient struc- 
tural reform has been experienced in the perform- 
ance of their duties. (It is noted that the Board does 
not make it clear whether or not the $12.00 per 
week overaward payment is to be withdrawn from 
these employees). 

(c) The applicant Union argues that the wage rates 
(which include increases above the Structural 
Efficiency Adjustment) and the new relativities 
within the classification structure arc justified on 
the basis of: 

(i) "the development and implementation of 
nationally accredited competency-based 
modular training for the fire industry and the 
proposed introduction of training program- 
mes for Fire Safety Assistants"; 

(ii) "work value changes which have arisen with 
the Western Australian Fire Brigade assum- 
ing training for a rescue role in addition to 
its traditional activities"; and 

(iii) "even higher educational skills standards of 
recruits to the Western Australian Fire 
Brigade" (Refer to Transcript p 33). 

(d) The Union submits that there should be the 
identification of the 1st Class Firefighter Level 1 
with the Metal Tradesperson (CIO) classification 
as the base rate approximates the wage (including 
an industry allowance) of the tradesperson under 
the Engineering Trades (Government) Award 
1967. It then proposes the identification of the 1st 
Class Firefighter Level 2 as the key classification 
for establishing relativities within the Award 
(Refer to Exhibit K6). 

"A firefighter of this level (1st Class Fire- 
fighter Level 2) is regarded in the industry as a 
"qualified" firefighter, trained and competent to 
perform all required tasks of a firefighter. Such a 
person will have undergone approximately 1000 
hours of training in accordance with the Nation- 
ally accredited modular training programme". 
(Refer to Agreed Statement submiued to the 
Commission pursuant to the Special Case Confer- 
ence). 

(e) The Board opposes the determination of wage 
rates and relativities on the basis of a national 
industry standard and contends that the March 
1990 wage adjustment under the September 1989 
Wage Fixing Principles took into account, to a 
significant extent, the modular training pro- 
gramme and the new rescue role of the Brigade. 
The wage rates and relativities set out in the 
counterclaim reflect the full extent to which those 
factors should now be recognised. 

However, this position is conditional upon the 
Union agreeing to offsets identified in Schedule 
B of the counterclaim dated 21 April 1993 i.e.: 
"1. Flexible crewing arrangements at the discre- 

tion of the Chief Officer which would allow 
maximum approved crewing strengths to 
drop by three (3) officers and eleven (11) 
firefighters per shift before hold-backs occur. 

2. The deletion of Station Officers as part of the 
crew on the Mobile Control Unit. 

3. The adoption of Public Service Rates for 
relieving allowance in the Metropolitan area. 
This is the subject of application 400 of 1993. 

4. Absorption of the Station Officer allowance 
into the Award base rate." 

In the absence of the Union's acceptance of 
these off-sets the Board's position is that the only 
adjustment that should be available under this 
application is the 2.5 per cent increase in line with 
the State Wage Principles and that this should not 
have application to Fire Safety Assistants. 

(f) With the rectification of the aberration of the 
$12.00 per week "overaward" payment the Fire 
Brigade Employees' Award, 1990, No. A 28 of 
1989 should be recognised and identified as a paid 
rates award. The Union submits that by the terms 
of the amended schedule to this application the 
integrity of the Award would be established in 
accordance with the State Wage Principles. 

Although the Board supports the establishment 
of the paid rates status, attention is drawn to the 
omission of a number of employment conditions 
from the Fire Brigade Employees' Award, 1990, 
No. A 28 of 1989. (Refer to Transcript p 142). 

(g) The Union's revised schedule of amendments to 
this application submitted on 5 May 1993 pro- 
poses the deletion of an allowance of $20.60 per 
week payable to Station Officers designated by 
the Chief Officer to undertake additional responsi- 
bilities as a result of the Regional Concept. (Refer 
to Clause 6(3) in the Fire Brigade Employees 
Award, 1990). 

The Union subsequently submitted a schedule 
of proposed award amendments to the Commis- 
sion on 18 May 1993. That document re- 
introduced the continuing application of the 
$20.60 per week allowance. 

In substitution of an existing award provision 
which refers to the payment of fares and travelling 
time for short term relief duties in accordance with 
an arrangement laid down in the Chief Officer's 
Standing Orders, (Refer to Clause 23(2) in the Fire 
Brigade Employees' Award, 1990) the applicant 
Union proposes an amendment which relates 
payments at the rate set out in the Public Service 
General Conditions of Service and Allowances 
Award or in accordance with a specified formula 
in circumstances where notification of the require- 
ment to perform relief duties was not given before 
the employee attended for work. 

In the course of proceedings the Commission 
was advised that "... the acceptance by the Union 
... is conditional upon, and has been conditional 
upon, full settlement of this claim and they are put 
forward with that in mind and also that they may 
be of assistance to the Commission in reaching a 
decision on this matter". (Transcript p 118). 

The final "Revised Schedule of Amendments" 
to this application submitted by the applicant 
Union on 3 June 1993 does not propose the 
deletion of the entitlement of $20.60 per week for 
Station Officers pursuant to Clause 6(3) of the 
Award. However, it does include the amendments 
to Clause 23(2) discussed above. 
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(h) The applicant Union submits that the merit of its 
claim was previously recognised with the Board 
accepting the contribution that agreed non-award 
cost off-sets could make to the operations of the 
Brigade. 

In summary these previously agreed cost 
off-sets were: 
"1. MINIMUM CREWING: 

A Change in Minimum Crewing levels 
within the Metropolitan Fire District which 
would allow present agreed Minimum Crew- 
ing strength to drop by one (1) Officer and 
four (4) Firefighters per shift. 

NOTE: This would only be used to cover 
short term absences of less than 
one (1) set of shifts and would not 
impact on agreed Safety Crewing 
levels. 

2. MOBILE CONTROL UNIT: 
The deletion of a Station Officer as part of 

crew on the Mobile Control Unit (MCU). 
3. CROSS CREWING: 

Cross Crewing to be introduced at Fre- 
mantle Fire Station. This station is to remain 
a three (3) appliance. However, this will not 
preclude future operational reviews, the 
result of which may suggest alternatives or 
relocation of appliances, stations etc." 

(Exhibit K22) 
The Union submits that cross crewing is by far the most 

significant aspect of these initiatives. 
The Union now states: 

"It would be unconscionable for any Western 
Australian Fire Brigade Senior Officer or member of 
the Fire Brigade Board to reject a proposal to introduce 
cross-crewing into the Western Australian fire service 
in an attempt to do nothing more than to deny this 
Union and its members recognition for their genuine 
attempts to not only eliminate a restrictive work 
practice but to also minimise the impact of what we 
submit is a justified wage increase and to ensure that 
the future operational efficiency is enhanced." 

(Transcript p 131) 
Although these non-award cost off-sets have been 

withdrawn by the Union there is the clear invitation to the 
Commission to act upon the availability of these initiatives 
in considering the determination of the claim in full. 

However, notwithstanding that operational changes 
which were negotiated between the parties prior to February, 
1993 but upon which there is now no longer any agreement, 
the Union submits that its claim can be recognised on the 
basis of the establishment of the competency based modular 
training programme, changes in work value and the higher 
educational and skills standards of recruits. 

The Board rejects the proposal for cross crewing of aerial 
appliances at Fremantle, the circumstances in which the 
Union's proposal was argued, on the grounds that it is 
operationally inefficient and will increase the risk to the 
public. 

It is noted that the other off-sets identified in Exhibit K22 
together with award variations which go to recasting the 
basis of payment for relief duties (Clause 23(2)) and the 
absorption of the Station Officer allowance (Clause 6(3)) are 
reflected in the off-sets required pursuant to Schedule B of 
the respondent's counterclaim. However, as already stated 
the Union's final position is to reject any proposal for cost 
off-sets. 

The applicant Union is supported by the Trades and Labor 
Council of Western Australia in its submissions. Interven- 
tion by the Council and other parties identified under 
Section 50(10) of the Act was made pursuant to the 
possibility of the requirement for this application to be 
considered under the Special Case Principle. 

The Chamber of Commerce and Industry of Western 
Australia ("the Chamber") opposes the claim and raises a 
jurisdictional issue that the Union not being a named party 
to the Fire Brigade Employees' Award, 1990, No. A 28 of 
1989 cannot bring the application. To be joined pursuant to 
Section 38 of the Act cannot, in the Chamber's view, remedy 
the situation as that provision does not provide scope for 
retrospective application. As to an acceptance by the 
Commission of the Award as a paid rates award, the 
Chamber submits that the $12.00 per week over award 
payment renders that inappropriate given the terms of 
paragraph (d) of the Paid Rates Award Principle (op cit at 
p. 203). However, if the claim is pursued via the Minimum 
Rates Adjustment Principle (op cit at p. 201) it is submitted 
that such an adjustment could incorporate any relevant 
change in the value of work and would not require any 
consideration under the Special Case Principle. The Cham- 
ber makes it clear that it does not comment upon the relative 
merits of the arguments presented by the Union and the 
Board. 

The Australian Mines and Metals Association (Inc) ("the 
Association"), another party in these proceedings, draws the 
Commission's attention to several issues to be considered 
along with the State Wage Principles. It expresses the view 
that no special circumstances have been presented to justify 
a retrospective application of the claim if it is successful. 
With respect to changes in work value claimed by the 
applicant Union the Association points out that the duties 
and new responsibilities must be being discharged by all 
those for whom the proposed wage adjustment is claimed. 
The Association questions whether the claim may have been 
more relevantly considered under the Enterprise Bargaining 
Principle thus facilitating a wider agenda for reform. Finally, 
it questions the intention of the applicant Union in seeking 
to establish wage rates which are said to be consistent with 
a "national structure". The Association raises concerns 
about the existence of a "so called" structure and whether 
the claim before this Commission would be used to generate 
a "comparative wage justice" flow-on in other jurisdic- 
tions. 

Just as the other parties have done, the Minister for 
Labour Relations reminds the Commission that it is bound 
to act in accordance with the State Wage Fixing Principles 
(op cit) (See RRIA v. AMWSU [IAC No. 32 of 1991]). The 
2.5 per cent Structural Efficiency Adjustment is supported 
(although there is no comment on the position of Fire Safety 
Assistants). On the issue of claims to recognise changes in 
work value the Minister points out "that changes in work 
by themselves may not justify a change in wage rates". 
Furthermore, the Minister submits that a wage increase 
based on work value is not available as a means to 
compensate firefighters for changes in conditions which are 
fundamentally inherent in a job e.g. unavoidable risks and 
emotional stress. (Refer to Matters 558 and 559 of 1984 [64 
WAIG 1999]). The Minister asserts that no changes in work 
value for Fire Safety Assistants have been demonstrated. 
The Commission must guard against "double counting" by 
considering what changes in work value have already been 
taken into account in previous applications under the 
Structural Efficiency Principle. 

The Minister submits that the Fire Brigade Employees' 
Award, 1990, No. A 28 of 1989 is, by government policy, 
a paid rates award. It is submitted that the principles in 
regard to the "wholesale movement of wages and conditions 
for existing paid rates awards under the banner of the Paid 
Rates Award Principle must be consistent with those 
required when considering an application for a new paid 
rates award". On this basis the Minister submits: 

"1. The UFUWA must satisfy the Commission that it 
has properly and accurately identified the relevant 
minimum rates award upon which the benchmark 
classification (ie 1st Class Firefighter Level 1) in 
the Fire Brigades (Employees) Award has been 
drawn. 

The onus then rests on the UFUWA to prove to 
the Commission's satisfaction that the assessment 
has been based on a proper comparison of the 
skills, training hours, responsibilities and the 
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conditions under which the work is normally 
performed between the Fire Brigades (Employees) 
Award and the comparable minimum rates award. 

The relevant question in this regard is:— Has 
the applicant union satisfactorily proven that the 
1st Class Firefighter Level 1 has completed 
his/her basic skills requirements and is capable of 
carrying out a broad range of basic functions 
associated with the job to the same extent as the 
requirements and competency of the classification 
it has submitted that it uses as its benchmark (i.e. 
metal tradesperson CIO within the Engineering 
Trades (Government) Award)? 

2. Once the benchmark classification has been 
properly identified in the Fire Brigades (Employ- 
ees) Award, the applicant is required to establish 
and justify the appropriate actual rate for the key 
classification. 

3. The applicant is then required to show that it has 
established relativities within the structure be- 
tween ranks which are based on the proper 
establishment of definitions of skills, training and 
responsibility for each rank within the Fire 
Brigades (Employees) Award. This requires the 
actual insertion of skills definitions within the 
body of the Award. It is noted that the revised 
schedule of award amendments submitted by the 
UFUWA on 3 June 1993 does not contain any 
skills definitions. 

4. Finally, the applicant is required to show to the 
Commission's satisfaction that the integrity of the 
paid rates award is present. Therefore, it is a 
requirement of the Principles that the Fire Bri- 
gades (Employees) Award incorporate all condi- 
tions currently available to the employees under 
that Award." 

(Minister's Written Submission p 6) 
It is the Minister's view that although the paid rates status 

may be accorded to the award, the Union has failed to 
establish the rates and relativities upon which the proposed 
changes to classifications can be endorsed. 

Finally, it is submitted that the cost of the wage increases 
sought by the Union requires the claim to be considered in 
terms of its impost on the public of Western Australia. This 
includes the direct effect the increases will have on local 
government rates and insurance premiums. In the absence 
of agreement on cost off-sets associated with cross crewing 
aerial appliances or minimum crewing it is suggested that 
little weight can be given to this aspect of the Union's 
argument in assessing the financial impost of the claim. 

On the arguments in support of the claim and counter- 
claim the Commission is required to identify whether in the 
first instance the scope of its determination should be 
limited to addressing the applicability of a 2.5 per cent wage 
adjustment under the Structural Efficiency Principle. This, 
in effect, is the Board's position given that it has not 
achieved acceptance by the Union for the implementation 
of cost off-sets in the terms it seeks. If limited to this issue 
the Commission's determination would be a rejection of the 
Union's application but would leave outstanding the issues 
which are recorded in the "Liberty to Apply" provisions of 
the Award and which form an integral part of the terms upon 
which structural efficiency reforms arc being discussed. On 
the other hand consideration of the Union's claim in the 
terms that were finally presented i.e. without commitments 
to operational changes, while addressing two particular 
issues drawn from the agenda for structural reform, may not 
be consistent with the spirit and intent of an ongoing 
commitment to achieve structural efficiency. Given what we 
perceive to be the state of industrial relations between the 
parties at this time arising from the circumstances where 
agreements were reached then withdrawn, there is concern 
that such a limited perspective of the claim may see the 
process stall irrespective of the outcome of these proceed- 
ings. It is fundamental to the determination of the claim and 
counterclaim that they be considered within the wider scope 
of the on-going process of structural efficiency. Therein lies 

the difficulty for the Commission—a difficulty alluded to 
by both the Union and the Board—the difficulty of 
becoming involved in the specialised area of the Brigade's 
firefighting operations. 

In March 1990 the parties to the Fire Brigade Employees 
Consolidated Award 1975 and the Fire Brigade Officers 
Consolidated Award 1975, awards subsequently replaced by 
the Fire Brigade Employees' Award, 1990, No. A 28 of 
1989, presented details of progress under structural effi- 
ciency and were awarded the second stage Structural 
Efficiency Adjustment pursuant to the September 1989 State 
Wage Principles ([1989] 69 WAIG 2913). Transcript of 
those proceedings discloses the range of issues addressed 
under their "Structural Efficiency Implementation Agree- 
ment (Stage II)" (Refer to Exhibit K1A). The "status 
report" on progress under structural reform presented to the 
Commission in March 1990 identifies the following: 

"a. (i) Merit Selection —implemented 
(ii) Training Programme and 

Career Path —to be 
implemented 
from July 
1st, 1991 

(iii) Leading Firefighter 
(country) —to be 

implemented 
in Stage II 

b. (i) Cross Crewing of new 
Hazmat Vehicles —agreed 

(ii) Levels of remuneration —to be 
addressed in 
Stage HI 

c. (i) Negotiating one award —application 
lodged 

(ii) Station Officer Allow- 
ance —implemented 

d. (i) Regionalization —implemented 
(ii) On-call Provisions —implemented 

(iii) Extension of Perform- 
ance Appraisal —agreed 

e. Minimum rates —to be 
addressed in 
Stage III 

f. Rationalising respon- 
dents to award —note c(i) 

g. Addressing discrimina- 
tory provisions in award —implemented." 

(Exhibit K 1A p 1) 

In addressing this "status report" at that time, Ms S. 
Jackson for the Union pointed out that in relation to 
establishing skill related career paths to provide an incentive 
for employees to continue to participate in skill formation, 
agreement had been reached on the application of merit 
promotion for all relevant levels of uniformed staff. This 
was implemented in December 1989. To complement this, 
a training programme and skill accreditation levels had been 
proposed. The Commission was advised that training 
modules were to be introduced progressively from January 
1991. 

The transcript of those proceedings does not disclose that 
specific recognition was being given to the contribution that 
modular training would make to the skills of a firefighter. 
However, it is now the Board's position that "work value" 
increases associated with modular training had been 
anticipated and recognised under two previous Structural 
Efficiency wage adjustments in March 1990 ([1989] 69 
WAIG 3026 and in [1990] 70 WAIG 1799). The position 
on education and training is explained further as being 
adequately compensated by the amalgamation of the 
previous "C Class Level 1" and "C Class Level 2" fireman 
classifications and the possibility to attain the Senior 
Firefighter classification in five (5) years rather than 
fourteen (14) years of service (Refer to Exhibit K18 and 
Exhibit Mc8). 
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Evidence presented to us by the Board was intended to 
suggest that because the modular training programme has 
yet to run a full five (5) year cycle it is difficult to judge the 
extent to which the skills of firefighters have increased. 
However, it is acknowledged by the Board that, with the 
advent of the modular training programme, skill levels have 
increased. Nevertheless, the Board insists that the restruc- 
tured classification and wage rates ([1990] 70 WAIG 3987) 
and subsequent adjustments under the Structural Efficiency 
Principle ([1989] 69 WAIG 3026) ([1990] 70 WAIG 1799) 
have anticipated and adequately accommodated this devel- 
opment. But the applicant Union's case goes further than a 
claim for recognition of higher skill level of firefighters, it 
seeks to place this change, together with that which devolves 
upon firefighters because of their additional responsibility 
with the assignment of a specific rescue role, within the 
broader task of examining the appropriateness of the 
existing base rates of pay and the relativities between 
classifications. This is the task the Board has refused to 
countenance without achieving designated cost off-sets. 

On what is before us, we find it difficult to accept that 
the relativities agreed to in September 1990 before the 
modular training scheme was fully developed, let alone 
implemented, should not be examined. It is not the case that 
the exercise is conditional upon agreement being reached on 
relevant cost off-sets. That was not a term upon which the 
parties undertook the restructuring of the firefighters' award 
nor is it a requirement under the Structural Efficiency 
Principle. The polarized positions taken by the parties to the 
Fire Brigade Employees' Award, 1990, No. A 28 of 1989 
stands in stark contrast to the environment under which 
structural reform progressed under Stages I and II of their 
agenda. This position has effectively denied the Commis- 
sion the benefit of the Board's considered views on why the 
existing classification structure is appropriate given the 
levels of training, responsibility, skill acquisition and career 
opportunities that have accompanied the development, 
implementation, modification and on going reviews of the 
modular training programme and the identification of 
competency levels within the structure and the professional- 
ism which the Brigade now quite properly demands in all 
facets of its operations. In place of clearly identified issues, 
the Commission has been faced with arguments from both 
sides which have reflected continued posturing about offers 
and counter offers, packages, ultimatums and off-sets. 
Instead of evidence about where the Brigade is going under 
Structural Efficiency there has been voluminous documenta- 
tion about where it and the Union may or may not have been. 

Before addressing issues of changes in levels of skill and 
in work value which go to the determination of the wage 
rates under the classification structure and the relativities to 
reflect those rates, it is necessary to consider the jurisdic- 
tional matter raised by the Chamber, i.e. the Union's 
inability to vary the claim (and for that matter the 
respondents inability to counterclaim) because it is not a 
named party to the award. 

We consider that this can be disposed of summarily. It is 
implicit in the way that the relationship between the Board 
and its employees has been regulated that each has 
recognised the other for the purpose of managing their 
industrial relationship. To the extent that it is necessary the 
present proceedings can be accepted as the vehicle by which 
the Commission can rectify the omission of naming the 
parties when the award was handed down in 1990. 

It is the case that consideration of the application and 
counterclaim is conditioned by the status to be ascribed to 
the Fire Brigade Employees' Award, 1990, No. A 28 of 
1989. As the Chamber points out, classification restructur- 
ing and wage increases relating to changes in work value 
could be pursued without recourse to the Special Case 
Principle if the award is characterised as a Minimum Rates 
Award and if, under the terms of the Structural Efficiency 
Principle, the parties have either commenced the Minimum 
Rates Adjustment process or are prepared to commence it 
in the acceptably near future. Indeed that was the course 
which was identified by the parties under Stage I of their 
'Agreement for Restructuring Firefighters Awards' (Refer 
to Exhibit Kl). It is now common ground that the award 

should be identified as a Paid Rates Award although this is 
subject to the qualifications raised by the Board that in its 
present form the integrity of the award cannot be assured at 
least with respect to certain leave provisions. The Union's 
argument that the award was in reality a Paid Rates Award 
by dint of the fact that, apart from the $12.00 per week paid 
under Government fiat from 1 May 1991, the award rate was 
the actual rate of pay. This stance contradicts the positions 
adopted by both parties to the award for the purpose of Stage 
I of the 'Agreement for Restructuring Firefighters Awards'. 
However, we do not accept that payment of the $12.00 per 
week on an "overaward" basis either determines the status 
as a Minimum Rates Award or prejudices the prospects of 
the award being recognised as a Paid Rates Award. In the 
circumstances of an award system which has not previously 
required the dichotomy between Paid Rates and Minimum 
Rates awards retrospective classification is futile. The real 
issue is what form or status do the parties wish to have to 
best facilitate their objectives in meeting the on going 
process of structural reform. Should all of the conditions of 
employment and wage rates repose in the one document or 
because of the circumstances of say a common rule award, 
should the document reflect the flexibility required at an 
enterprise level by the designation of a Minimum Rates 
award? That is for the parties to decide. Here the parties have 
an enterprise award. They now wish to have it designated 
as a Paid Rates Award. Subject to the integrity of the award 
being established that, in our view, is sufficient. 

It is not the case of creating a new Paid Rates Award but 
in effect recognising an existing award so that the substance 
of structural reform can continue. On this basis the 
determination of whether or not relativities within the 
classification structure should be altered and changes in 
work value recognised do not attract consideration as a 
Special Case. This exercise should proceed under the 
Structural Efficiency Principle and Work Value Changes 
Principle albeit that the relativities within the classification 
structure should be tied through a key classification to one 
prescribed in a relevant Minimum Rates Award. On the 
understanding that the Fire Brigade Employees' Award, 
1990, No. A 28 of 1989 will be amended to include all leave 
arrangements peculiar to firefighters referred to at p. 142 of 
the transcript of the proceedings, it should be recognised as 
a Paid Rates Award. 

We turn now to the 2.5 per cent wage adjustment for 
firefighters to be paid in lieu of the $12.00 per week 
"overaward" payment. While very little was put to us on 
this we were referred to initiatives taken under the first or 
second wage adjustments pursuant to the September 1989 
State Wage Principles and when the instant award issued 
([1990] 70 WAIG 3987). The transcript of those proceedings 
has been reviewed along with provisions in the award. 
Although we have some concern about the absence of 
facilitative provisions in the award, the particular require- 
ments of the Brigade and its status as a disciplined force may 
render those requirements redundant. It is clear from the 
information available to the Commission that with respect 
to multi skilling, award rationalisation and skill formation 
that the requirements of the Structural Efficiency Principle 
are being met. The specific award requirements first 
identified in the June 1991 State Wage Decision ([1991] 71 
WAIG 1723) and set out in the January 1992 State Wage 
Decision (op cit at p. 201) are to a significant degree 
reflected in the instant award. The 2.5 per cent wage 
adjustment for all classifications of firefighters should be 
granted. The claim for Fire Safety Assistants will be 
addressed separately. 

We now return to the central issues under this application, 
the determination of relativities within the classification 
structure and the extent to which skill acquisition and 
changes in work value should or should not be recognised. 
The absence of specific reference to allowance being made 
for these matters when the Fire Brigade Employees' Award, 
1990, No. A 28 of 1989 was handed down or when 
initiatives were cited to qualify for Structural Efficiency 
Principle first and second wage adjustments has already 
been noted. 
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When the Board, with the support of the Union, sought 
funding from the Department of Employment, Education 
and Training in May 1990 to assist in the development of 
the revised training scheme, it stated: 

"In examining the existing career progression 
arrangements for firefighters we find that progression 
is based on a combination of examinations and 
seniority. See Appendix 1. The examinations in the 
early part of the firefighters progression cover studies 
previously undertaken in the Trainee School and do not 
require the acquisition of new skills or abilities. 
Progression from this point is purely through time. 
There is no incentive for firefighters to acquire new 
skills or undertake training which would enhance 
previously held skills or improve efficiency. The result 
is a progression system which inhibits the development 
of increased efficiency and the development of career 
pathing principles." 

(Exhibit K4) 
In August 1990 in proceedings to deal with application 

A28 of 1989, the new award, the Commission was assured 
that the parties were "currently negotiating on the appropri- 
ate base rates of pay and relativities that should be applied 
under the new career structure" (Refer to Transcript of 
proceedings in Application No. A 28 of 1990 p. 3). It 
appears to have been clearly understood that the establish- 
ment of a new training regime would, after the period spent 
as a trainee, increase firefighters' skills and efficiency and 
that was to be recognised with revised pay rates and 
appropriate relativities. 

The modular training programme commenced in January 
1991. It has been said that the Brigade in Western Australia 
has been at the "cutting edge" in the development of 
training modules and the identification of competency 
levels. Indeed initiatives taken in this State to revise the 
classification structure for firefighters and formalise appro- 
priate courses of study with TAFE status were taken in 
advance of those promoted and monitored by the Australian 
Assembly of Fire Authorities and the United Firefighters 
Union of Australia through their National Project. However, 
it is not the case that developments in Western Australia 
have been isolated from those which the national fire 
industry has pursued. Indeed the Board has invested a 
significant amount of resources in liaising with the 
Australian Assembly of Fire Authorities a body it is 
expected to re-affiliate with in the course of 1993. 

At a national level the industry has developed six (6) 
competency levels (Australian Fire Competencies (AFC's)) 
for Firefighters; Levels 2 to 5 inclusive have been endorsed 
by the National Training Board. Endorsement for Levels 1 
and 6 is under way. Australian Fire Competencies (AFC's) 
can therefore be identified within the Australian Standards 
Framework (Refer to Exhibit K14 and Exhibit Mcl). There 
is agreement on core units within the nationally recognised 
training programme—a programme which provides the 
flexibility which must necessarily reside in various Brigades 
and Fire Fighting Services throughout the country. This 
co-ordinated approach offers the prospect of a National 
Certificate for firefighters. 

As far as the Board is concerned Executive Circular No. 
11 of 1992 dated 9 September 1992 expresses its long term 
objectives. The Circular states: 

"For the information of all staff I advise that, at its 
meeting held on TUesday 8 September 1992, the Board 
resolved that it would seek to achieve and pursue by 
negotiation, the attainment of the following: 

1. Australia wide standards be adopted for the 
training and qualifications of firefighters. 

2. Uniform standards of fire cover throughout 
Australia. 

3. A standard wage and conditions for firefight- 
ers in all states of Australia. 

4. The ability for firefighters to transfer be- 
tween the various brigades in Australia. 

The parties to the negotiations referred to above 
will include industrial bodies, other fire authori- 
ties in Australia, the Government of the day and 
Government Departments, as well as other people 
and organisations who might be affected by the 
standards envisaged in the above resolution." 

(Exhibit K20) 
While the career firefighter classification structure in this 

State may reflect what has been developed as a national 
structure the Board maintains that alignment of levels with 
the Australian Standards Framework (ASF) does not 
determine wage rates. Furthermore, competency based 
training is "oriented towards outcomes rather than the 
traditional pre-occupation of inputs" (Refer to Exhibit 
Mcl—National Competency Standards—Policy and Guide- 
lines p. 10). It is up to a particular firefighting service to 
determine the structure and the period of training it 
considers appropriate to the designation of a "qualified 
firefighter". From evidence submitted to us the Board infers 
that competencies developed through the modular training 
programme in this State merely formalise what should have 
been happening in the past. 

The point the Board makes about limitations that must be 
placed on directly translating the Australian Standards 
Framework and alignment with the Australian Fire Compe- 
tencies to wage rates, is correct. However, the Commission 
is now forced to make its determination on the Union's 
application in the absence of any evidence that shows why 
the career structure as it presently sits is appropriate, that 
present internal relativities are correct and what relationship 
a key classification within that structure has with a rate 
determined in a relevant Minimum Rates Award. This is the 
situation despite the undertaking given under the process of 
structural efficiency to review the rates and relativities in the 
knowledge that a modular training programme would be 
introduced by the Brigade. It is insufficient for the Board to 
say that an offer which recognised changes in work value 
has been withdrawn. The process of reform under structural 
efficiency is supposed to be undertaken in a spirit of 
co-operation with mutual goals being achieved by the 
parties. It is not the case that the Union alone carries the 
burden of the exercise. 

After reviewing all of the evidence and documentation 
submitted by the parties we have concluded that relativities 
within the career path classification structure should be 
determined by reference to the 1st Class Firefighter Level 
2 Classification. That classification is accepted by the 
parties to the Fire Brigade Employees' Award, 1990, No. A 
28 of 1989 as being that of a competent qualified firefighter. 
We accept that the wage rate determined for this classifica- 
tion should, in addition to the recognition of skills and 
competency acquired under the modular training pro- 
gramme, also accommodate changes in work value associ- 
ated with the rescue role designated for the Brigade and fully 
implemented with the commissioning of equipment in 1992. 
From this it is to be taken that we have accepted that these 
factors could not have been properly taken into account to 
any significant extent when the present career structure was 
agreed to and undertakings to review base rates and 
relativities were entered into in March 1990. No allowance 
should be made for the claim for higher educational 
standards of recruits to the Brigade. 

The Board has not altered the criteria for selection and in 
any event it is to be hoped that general improvements in 
educational standards within the community would be 
reflected in the calibre of applicants seeking to join the 
Brigade. Recruits bring aptitude and motivation to the 
Brigade. The modular training path equips them with the 
particular skills demanded of a firefighter. Their educational 
standards do not in any way reduce the training the Brigade 
requires them to undertake. It is the new modular training 
programme with its competency based outcomes which 
establishes the firefighters' qualifications. When the modu- 
lar training programme is completed the firefighter is 
eligible for appointment as a Station Officer. It will no 
longer be optional for a firefighter to pursue studies to 
qualify for an appointment to that level. In time the modular 



training programme will replace the need for firefighters to 
pursue external courses of study through the Institute of Fire 
Engineers or attendance at TAPE. Firefighters are now 
committed to a course of professional development. There 
is some uncertainty for those who do not measure up. Gone 
are the days of automatic progression. Now every firefighter 
should have the capacity to perform as a Station Officer. It 
is at this point of the career path that the attainment of 
additional educational skills will count—not when recruits 
take up their appointments. 

The wage rate to be determined for the 1st Class 
Firefighter Level 2 Classification was, until the final stages 
of these proceedings, a matter upon which there was some 
agreement between the parties to the Fire Brigade Employ- 
ees' Award, 1990, No. A 28 of 1989. The Union claims a 
base pay rate of $460.00 per week. The Board's counter 
offer (conditional upon the acceptance of off-sets) is 
$463.00 per week. The final position put to us by the Board 
is that the existing base rate of $440.08 per week should be 
adjusted by only 2.5 per cent to $451.08 per week. 

When there was a prospect of off-sets being acceptable 
to the parties the 1 st Class Firefighter Level 2 wage rate of 
$460.00 (or $463.00) appears to have been formulated by 
reference to what is said to be the "public sector 
tradespersons rate" of $434.70 (Refer to Exhibit K18 and 
Transcript p 29). 

That rate is not aligned directly with a wage rate under 
the Fire Brigade Employees' Award, 1990, No. A 28 of 1989 
but is a point between the rates paid to the Classifications 
of 1st Class Firefighters Level 1 and Level 2. 

The Union now argues that the relevant Minimum Rates 
alignment of a key classification under the Fire Brigades 
Employees Award can be established in "two steps". First, 
by recognising a relativity between the 1st Class Firefighter 
Level 1 classification and the "public sector tradesperson's 
rate" in the Engineering Trades (Government) Award (a 
paid rates award); then from a relativity that this rate has 
with the tradesperson's rate under the C10 classification of 
the Minimum Rates Metal Trades (General) Award. 
However, the 1st Class Firefighter Level 2 remains the 
bench mark for internal relativities. 

We consider that the link with a relevant classification in 
the Minimum Rates award established on this basis is too 
tenuous. The relativity includes accepting industry allow- 
ances and service payments incorporated into rates in the 
public sector. This basis of alignment may not always be a 
link which supports wage stability. It is in our view 
preferable to establish the relativity directly between the 1st 
Class Firefighter Level 2 rate and the metal tradespersons 
rate. With a C10 classification under the Metal Tradesper- 
sons rate of $417.20 per week a $460.00 per week base rate 
for the 1st Class Firefighter Level 2 would establish a 
relativity of 110.25 per cent or that of a Special Class 
Tradesperson. This does not seem unrealistic given the 
competency standard to be achieved at this level, the 
demands placed on a qualified firefighter and the specialised 
nature of a career in firefighting. 

A base rate of $460.00 per week for the 1st Class 
Firefighter Level 2 accommodates all work value considera- 
tions demanded of a competent and qualified firefighter. It 
is determined without reference to off-sets although these 
will be the subject of comment later in this decision. It is 
upon the bench mark base rate of the 1st Class Firefighter 
Level 2 that internal relativities are to be structured. The 
trainee firefighter along with all other operational personnel 
is required to undertake a rescue role. Changes in work value 
and skill acquisition are accepted to have been experienced 
at all firefighter ranks. The introduction of regionalization 
has increased the operational and administrative responsibil- 
ities of District Officers. The following table sets out a 
comparison of internal relativities based on existing and 
proposed wage rates of the 1st Class Firefighters Level 2 
(the United Firefighters Union of Australia's National 
Structure is included.) 

INTERNAL RELATIVITIES. 
% % % National 

Existing Union's Board's Structure 
Wage Rates Claim Counter 
*($440.08) *($460.00) Offer 

(with off- 
sets 

*($463.00) 
Trainee Firefighter 76 84 76 85 
3rd Class Firefighter 87 90 87 90 
2nd Class Firefighter 92 92 92 92 
1st Class Firefighter, 

Level 1 97 97 97 96 
Level 2* 100* 100* 100* 100 
Level 3 103 111 103 110 

Senior Firefighter 106 115 106 115 
Leading Firefighter 114 120 114 — 
Station Officers 

1st Year 118 125 118 125 
2nd Year 123 130 123   
3rd Year 128 136 128 135 

District Officer 136 150 140 150 
Superintendents 151 163 155 163 

It is not the case that the Australian Standards Frame- 
work—Australian Fire Competencies alignment directly 
establishes the internal relativities. However, in South 
Australia parties to the South Australian Metropolitan Fire 
Services—Firefighters' and Ancillary Employees Award 
No. 65 of 1989 have agreed upon wage rates which reflect 
internal relativities based on that structure (Refer to ICSA 
I 62/1991). That is in line with the United Firefighters Union 
of Australia's national structure developed from the Na- 
tional Fire Industry Training and Development Project Inc. 
(Refer to Exhibit K14). It is also the classification structure 
determined in the federal Firefighting Industry Employees 
Award 1993 (Print K8218). That matter was before the 
Australian Industrial Relations Commission when these 
proceedings were being conducted. While it is inappropriate 
to merely adopt the Australian Standards Framework— 
Australian Fire Competencies alignment for the purposes of 
wage determination, nevertheless the framework within 
which identified levels of skills and qualifications developed 
in a specialised industry study to form a cogent structure 
assists in establishing internal relativities. Wage rates must 
reflect the various levels of responsibility which distinguish 
the ranks of firefighters. It must give substance to a career 
structure and be in line with the value or worth the 
community places on the services provided. Detailed 
submissions were made on the issue of public interest and 
the effect that wage increases for firefighters could 
ultimately have on insurance premiums for property owners 
and local government rates. (Refer to Exhibits Mc5 and 6). 
In the end a balance must be struck between the cost of 
providing a professional firefighting service and the finan- 
cial commitment that the community is prepared to pay to 
minimise risks of loss of life or property through fire. The 
financial impact of establishing a wage structure has been 
kept in mind. 

In submissions considerable attention was paid to issues 
of award and non award off-sets. In the latter category the 
most controversial is cross crowing. Changes to cross 
crewing of aerial appliances and minimum manning levels 
(really optimum crewing levels of firefighting appliances) 
are seen by the Union as having the potential for significant 
savings for the Board if implemented in the manner it 
suggests. Indeed the Commission is invited to at least 
comment on the merits of these initiatives given the 
grievance the Union harbours over the Board's withdrawal 
from an agreed position on wage rates and operational 
changes. 

Documentation presented to us on arrangements for 
minimising overtime when "call backs" are necessary to 
maintain manning levels on shifts shows that; 

"The Chief Officer shall exercise absolute authority 
over the deployment of available staff and appliances 
and maintain prerogative to direct in respect to those 
matters as the occasion arises." 

(Exhibit 23—Extract from Draft Staffing Require- 
ments Chief Officer's Standing Orders Dec. 1989) 



This control is explained by the Assistant Chief Officer 
(Metropolitan) as being fundamental to the Chief Officer's 
responsibilities under the Fire Brigade Act (Refer to 
Sections 31-34 inclusive Fire Brigades Act 1942 as 
amended). 

The Chief Officer's power with respect to the deployment 
of aerial appliances, cross-crewing and optimum manning 
levels cannot be fettered by the determination of the 
Commission on any of the non-award issues which have 
been canvassed before us. No matters which go to safety or 
duties being onerous or unreasonable are raised within the 
context of operational changes which are being promoted by 
the Board. The Union acknowledges its responsibility to 
eliminate restrictive work practices. This is fundamental to 
the commitment to structural reform. It follows that given 
the Chief Officer's statutory authority to direct the deploy- 
ment of personnel and equipment and to maintain opera- 
tional efficiency while having due regard for the safety of 
firefighters, that the non award matters put forward as 
trade-offs for the purpose of establishing a proper wage 
structure are within the Chief Officer's prerogative to 
implement. The Union should be consulted when decisions 
are to be taken which impact upon the professional 
development of firefighters and their career opportunities. 
The Brigade, within the limits of resources available to it, 
must respond to the changing environment to protect the 
public and to reduce the risk to loss of life and property. 
These requirements are also the characteristics of the 
professional firefighter and identify the Brigade as a 
disciplined force. It is not the case that the Commission 
should become involved in determining the efficacy or 
otherwise of operational change, save to the extent that they 
may impinge upon industrial matters. But the demands 
placed upon firefighters to accommodate operational 
changes and to assimilate new skills are factors that are 
relevant to the determination of an equitable wage structure. 

Taking into account the implementation of the modular 
training programme and competency outcomes which 
increase the skills of firefighters and changes in work value 
associated with the rescue role which is now undertaken by 
all operational personnel, we consider that an appropriate 
wage structure which reflects proper relativities based on the 
key classification of 1st Class Firefighters Level 2 to be: 

Percentage of 
1 st Class Firefighter Level 2 

($460.00) Base Rate 
% 

Trainee Firefighter 82 
3rd Class Firefighter 90 
2nd Class Firefighter 92 
1st Class Firefighter L 1 97 

L 2 100 
L 3 110 

Senior Firefighter 115 
Leading Firefighter 120 
Station Officer 1st Year 125 

2nd Year 130 
3rd Year 135 

District Officer 150 
Superintendent 163 

However, we are cognizant of the financial impact that 
the application of this structure will have on the Brigade's 
operations and funding arrangements and also on the 
community. Consistent with the Section 32(7) of the Act, 
we consider that the wage increases for firefighters 
following the application of the 2.5 per cent Structural 
Efficiency Principle adjustment should be phased-in with 
three (3) equal instalments over a nine (9) month period to 
commence from the first pay period commencing on or after 
1st October, 1993. 

The determination of this wage structure is in line with 
the on-going development of structural efficiency. The 
process of change must continue. It is the case that the Union 
and Board have over a number of years developed 
programmes under which these changes have been pro- 
gressed (Refer to Transcript of proceedings in Application 

A28/89 (29/8/90)). It will be necessary for the parties to 
present the Commission with an updated document which 
records all of the issues addressed and completed under 
Stage 1 to Stage 4 of the structural reform programme. Any 
outstanding matters are to be identified along with informa- 
tion on progress that is being made on these issues. Matters 
which have not previously been the subject of consideration 
but which either party believes to be necessary for on-going 
improvement in efficiency and productivity are to be 
nominated. It may be useful to include a timetable under 
which it is proposed that these issues are to be addressed. 
We find it necessary to initiate the requirement for this 
documentation in view of matters which were raised in these 
proceedings and which gave rise to concern about changes 
under Structural Efficiency which had been put before the 
Commission on previous occasions and the extent to which 
recognition had or had not been given when Structural 
Efficiency wage adjustments have been determined. 

It will also be necessary for the parties to provide the 
Commission with a skill descriptor for the datum point 
classification of 1st Class Firefighter Level 2. This is to be 
included in the Award. The parties to the award are to be 
named. 

Provision is to be made for the identification of the award 
as a "Paid Rates Award". To ensure the integrity of this 
status, matters referred to on p 142 of the transcript in these 
proceedings will have to be shown to the Commission to 
have been adequately addressed. 

On the two matters which are identified as "award off 
sets", the relieving allowance and the Station Officers 
allowance, the award is to be amended to effect changes to 
the latter. The allowance paid to Station Officers for duties 
associated with regional ization has been accommodated 
within the range of responsibilities coming within the scope 
of the professional firefighter wage structure at this rank. 
The allowance will be deleted. As to the relieving 
allowance, this is an outstanding issue and one would have 
expected the parties to have dealt with it rationally and 
equitably long ago. Instead, there seems to have been a 
tit-for-tat approach which does them no credit. Application 
No. 400 of 1993 will be brought on immediately with other 
outstanding matters from this application to be disposed of 
properly at last. 

A four point grade classification for Fire Safety Assistants 
was included in Clause 6.—Wages when the Fire Brigades 
Employees Award No. A28 of 1989 was handed down in 
September, 1990 (op cif). These employees were previously 
classified as servicemen under the Fire Brigade Employees 
(Serviceman, Extinguisher and Hose Services Branch) 
Consolidated Award (op cif). With the abolition of the 
Extinguisher and Hose Service Branch in the late 1980s an 
agreement was entered into between the Union and the 
Board to cover those employees who were not redeployed 
into other departments within the Brigade. The agreement 
provided for income maintenance and wage alignment with 
two levels within the Level 1 Firefighters classification. 
That agreement is dated 6th December, 1988 (Refer to 
Exhibit K10). 

When the Fire Brigades Employees Award No. A 28 of 
1989 was handed down the only reference made to these 
employees was that their title had been changed from 
Extinguisher and Hose Servicemen to Fire Safety Assis- 
tants. This, it was said, fitted the role these officers 
performed within the Brigade. Although, the Commission 
was assured at that time that there were no additional costs 
associated with the restructuring of wages generally, there 
were significant increases in rates paid when compared with 
those of the servicemen under the Fire Brigade Employees 
(Serviceman, Extinguisher and Hose Services Branch) 
Consolidated Award paid prior to its cancellation (68 WAIG 
2765). Presumably the provisions of Structural Efficiency 
Adjustments and the incident of an industry allowance are 
to be taken into account. 

The Union now proposes a reduction from a four point 
salary range to a three level classification for Fire Safety 
Assistants. Wage rates would be aligned with those sought 
for the Trainee Firefighter, 3rd Class Firefighter and 2nd 
Class Firefighter levels. Movement through the proposed 
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structure would be in accordance with the provisions of 
Clause 7.—Promotions, under the award. This would tie 
progression to satisfactory service and the successful 
completion of training modules. No Fire Safety Assistants 
are presently on the Grade 4 classification and the 
Commission is advised that in time the classification of Fire 
Safety Assistant will cease to exist with replacement 
appointments being made from the firefighters' ranks. 

The Union advises that it is committed to the develop- 
ment of an accredited training programme for these 
employees and that work has already been done in this area. 
Some Fire Safety Assistants have already obtained Brigade 
and TAPE qualifications. Others are undertaking parts of the 
firefighter's modular training programme and are working 
towards completing programmes to progress to the Grade 4 
point in the existing wage structure. 

Evidence presented by the Union through the Superinten- 
dent, Fire Safety, indicates the extent to which the expertise 
of Fire Safety Assistants has been deployed in the operations 
of the Fire Safety Branch. A review conducted by the 
Director, Human Resources states that "with experience 
these staff are assuming more and more responsibilities in 
the area, to the extent that they are now capable of carrying 
out small building inspections and providing valuable 
back-up support to District Officers. This should be 
encouraged and promoted". (Refer to Exhibit K17 Review 
of Fire Safety Branch September 1990). However, it appears 
that there are still several officers who although titled Fire 
Safety Assistant still perform extinguisher and hose servic- 
ing duties at a depot. 

The Board through the Director, Human Resources, 
maintains that for Fire Safety Assistants redeployed to the 
Fire Safety Branch there has been "no formal move to 
change the job description for these officers and that their 
role has not changed "in any way" as far as the Board is 
concerned". 

An initiative was taken in mid 1991 to establish the basis 
of progression to the Grade 4 classification point, but 
nothing had come of it. The Board maintain its opposition 
to the 2.5 pier cent wage adjustment under the Structural 
Efficiency Principle. 

We are prepared to accept the evidence of the Superinten- 
dent, Fire Safety that the Fire Safety Assistants in that 
Branch are assuming more responsibility in the area of small 
building inspections and that they are providing valuable 
back-up support for District Officers. However, at this time 
we cannot accept that the Fire Safety Assistant should have 
wage rates aligned with those of firefighters. There is no 
evidence of skill development under a modular training 
programme nor are these officers required to participate in 
rescue operations. To align wage rates for all Fire Safety 
Assistants with those determined for professional firefight- 
ers would be to discount the value that has been ascribed to 
the firefighters' classification. Any move to establish the 
classification structure in advance of the modular training 
programme would invite the same sort of problems which 
have had to be addressed for firefighters. 

It is not difficult to see that if the proposal to replace Fire 
Safety Assistants with firefighters is implemented as and 
when a Fire Safety Assistant's position becomes vacant, 
then there will be problems with two different groups 
performing the same duties but being paid different rates. 
It may well be that the Union's proposal anticipates a way 
of overcoming this problem. However, this proposal is not 
consistent with the Structural Efficiency Principle. As we 
see it. Fire Safety Assistants are not firefighters; matters 
which are specific to those ranks cannot be flowed to these 
employees either as a matter of expediency nor without 
detailed consideration of how existing duties, training 
programmes and responsibilities have been changed to 
warrant the wage alignment. 

The Fire Safety Assistant's progression to the Grade 4 
level should not have been caught up in the negotiations and 
arbitration of wage relativities for firefighters. The criteria 
for designation at that level should be prepared as a matter 
of priority. These proceedings will be divided to facilitate 

this and to properly review the claim for the Structural 
Efficiency wage adjustment. 

On receipt of documentation required by the Commission 
under this Decision, Minutes of a proposed Order will be 
prepared to give effect to this Decision. 

Appearances: Mr M. Kirk and Mr M.J. Doyle on behalf 
of the United Firefighters Union of Western Australia and 
the Trades and Labor Council of Western Australia. 

Mr C.D. McKinley on behalf of the Western Australian 
Fire Brigades Board. 

Mr N. Marthins on behalf of the Minister for Labour 
Relations. 

Ms A. McNamara on behalf of the Australian Mines and 
Metals Association. 

Mr D.M. Jones on behalf of the Chamber of Commerce 
and Industry of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Firefighters Union of Western Australia 

and 
W.A. Fire Brigades Board. 

No. 1622 of 1992 (A). 
Fire Brigade Employees' Award, 1990, 

No. A 28 of 1989. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

18 February, 1994. 
Order. 

HAVING heard Mr M. Kirk and Mr M.J. Doyle on behalf 
of the United Firefighters Union of Western Australia and 
the Trades and Labor Council of Western Australia, MrC.D. 
McKinley and later Mr S. Allen on behalf of the Western 
Australian Fire Brigades Board, Mr N. Marthins on behalf 
of the Minister for Labour Relations, Ms A. McNamara on 
behalf of the Australian Mines and Metals Association and 
Mr D.M. Jones on behalf of the Chamber of Commerce and 
Industry of Western Australia; 

And now, in accordance with the Reasons for Decision 
the parties to the Award have prepared and agreed upon a 
skill descriptor for the datum classification of 1st Class 
Firefighter Level 2. This has been presented to the 
Commission for inclusion in the award under subclause (5) 
of Clause 6.—Wages. Without limiting the duties of a 1st 
Class Firefighter, Level 2 the descriptor details the contents 
of the Modular Training programme and the competencies 
to be exercised in the performance of firefighting duties. As 
set out in the Reasons for Decision, the datum classification 
of 1st Class Firefighter, Level 2 in this "paid rates" award 
has been related to Special Class Tradesperson in the Metal 
Trades (General) Award 1966 (a Minimum Rates Award). 

Further to the requirements of the Commission in Court 
Session the parties to this Award have prepared and 
submitted an audit of matters considered and completed 
under their commitments to Structural Efficiency. Details of 
outstanding issues together with a list of initiatives to be 
followed up in the process of structural reform and 
improvements in efficiency and productivity have been 
lodged with the Commission. It is accepted by the parties 
that the list submitted to the Commission in Court Session 
and held on the Commission's file in this matter, in no way 
exhausts matters which are to be addressed under Structural 
Efficiency. 

Outstanding issues under Structural Efficiency are to be 
discussed and finalised under a timetable prepared and 
agreed to by the parties. This programme has been presented 
to the Commission in Court Session in accordance with the 



requirements expressed in the Reasons for Decision in this 
matter. 

It is appreciated by the Commission and understood by 
the parties to this award that the on-going process of 
structural reform will necessitate operational changes within 
the Brigade. 

As a result of these proceedings and documentation now 
held by the Commission, it is understood that any review 
of matters considered and addressed under previous commit- 
ments to Structural Efficiency can be ascertained by 
reference to the Commission's file in these proceedings. 

In giving effect to the Decision to vary this Award, the 
Commission in Court Session is satisfied that the integrity 
of the Paid Rates Award has been established and is to be 
maintained. In doing so, the Commission notes that 
conditions of employment not specified in the Award are 
covered under Standing Orders issued pursuant to Sections 
25, 33 and 35 of the Fire Brigades Act 1942, as amended 
and Fire Brigade Regulations No. 123. 

As the Commission's Order provides these proceedings 
have been divided so that all matters relating to Fire Safety 
Assistants can be properly addressed by the parties to this 
Award, the Commission in Court Session accepts the 
assurance of the parties that their efforts to finalise these 
outstanding issues be concluded no later than 8th April, 
1994. 

Finally, Application No. 400 of 1993 referred to in the 
course of these proceedings is to be conciliated between the 
parties with the outcome being notified to the Commission 
no later than 11th March, 1994 so that the matter can be 
finalised. 

Therefore, the Commission in Court Session, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

1. That this application be divided to provide for the 
provision of the issues involving the Fire Safety 
Assistant to be dealt with under Application No. 
1622 (B) of 1993. 

2. That the Fire Brigade Employees' Award, 1990 be 
varied in accordance with the following Schedule. 
Variation to the wage rates in Clause 6.—Wages 
and the base rates in Clause 34.—Formula for 
Calculation of Weekly Wages shall have effect as 
follows: 

Column A shall have effect from the first 
pay period commencing on or after the 1st 
day of October, 1993. 

Column B shall have effect from the first 
pay period commencing on or after the 14th 
day of February, 1994. 

Column C shall have effect from the first 
pay period commencing on or after the 30th 
day of June, 1994. 

By the Commission in Court Session 
(Sgd.) W.S. COLEMAN, 

[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

(a) Immediately following the number and word 1 A. 
State Wage Principles December 1993 insert the 
following: 
IB. Paid Rates 

(b) Immediately following the number and word 35. 
Liberty to Apply insert the following: 

Schedule A—Named Parties to the Award 
2. Clause 1A.—State Wage Principles December 1993: 

Immediately following this clause insert the following: 
IB.—Paid Rates. 

It is a condition of this award that the wages and 
conditions which apply to employees covered by 

Clause 3.—Scope of this award do not exceed those 
prescribed in the award. 

3. Clause 6.—Wages: Delete this clause and insert in lieu 
the following: 

6.—Wages. 
(1) The total weekly wage for the ordinary hours of 

work as defined in Clause 8.—Hours of Duty of 
this award shall be calculated in accordance with 
the formulae expressed in Clause 34.—Formula 
for Calculation of Weekly Wages of this award. 

(2) The total weekly wage for the ordinary hours of 
work as defined in Clause 8.—Hours of Duty of 
this award, payable to employees covered by this 
award, shall be as follows: 

Column A Column B Column C 
$ $ $ 

(a) Trainee Firefighter 494.61 510.97 527.31 
3rd Class Firefighter 559.41 569.08 578.75 
2nd Class Firefighter 582.98 587.30 591.62 
1st Class Firefighter, 

Level 1 617.16 620.46 623.77 
Level 2 634.74 638.90 643.06 
Level 3 668.57 687.98 707.37 

Senior Firefighter 692.53 716.02 739.52 
Leading Firefighter 736.35 754.00 771.67 

(b) Station Officer 
1st Year 762.52 783.16 803.83 
2nd Year 793.86 814.93 835.98 
3rd Year 826.21 847.16 868.13 

(c) District Officer 893.42 929.00 964.59 
Superintendent 983.48 1015.83 1048.19 

(d) Fire Safety Assistant, 
Grade 1 448.75 448.75 448.75 
Grade 2 495.25 495.25 495.25 
Grade 3 536.33 536.33 536.33 
Grade 4 564.54 564.54 564.54 

(3) (a) Column A of this clause shall have effect 
from the first pay period on or after 1 
October, 1993. 

(b) Column B of this clause shall have effect 
from the first pay period on or after 14 
February, 1994. 

(c) Column C of this clause shall have effect 
from the first pay period on or after 30 June, 
1994. 

(4) The total weekly wage for the ordinary hours of 
work as defined in Clause 8.—Hours of Duty of 
this award, shall be for all purposes of this award. 

(5) The First Class Firefighter Level 2 is a trained 
firefighter who has attained this level in the 
Brigade through the completion of the appropriate 
stage of the Modular Training Programme desig- 
nated by the "Australian Fire Competencies" and 
implemented by the Brigade. 

The First Class Firefighter Level 2 attains the 
skills competencies and qualifications described 
in this statement by a combination of the W.A. 
Fire Brigades' requirements under the: 

— Modular Training Programme (Theoretical 
and Practical Components); 

— Drill Programme; and 
— On-The-Job Training. 
The firefighter at this level possesses the skill 

competency and knowledge to perform the range 
of firefighting and rescue duties including the 
operation of equipment required by the Brigade. 
The firefighter is capable of performing duties 
within the range of services provided by the 
Brigade and is familiar with the administrative 
requirements of the Brigade. 

Pursuant to the provisions of Clause 7.— 
Promotion of this award, the Firefighter at this 
level is required to undertake further studies 
towards completion of the Certificate in Firefight- 
ing Operations II in order to be eligible for 
appointment to more senior positions. 

The standards associated with the Certificate in 
Firefighting Operations II are contained within the 
Australian Fire Competencies Level 2. 



4. Clause 12.—Long Service Leave: Immediately follow- 
ing subclause (18) of this clause insert the following: 

(19) An employee may, at his/her request and with the 
agreement of the employer, be absent from duty 
on long service leave for a period of 26 weeks in 
respect of each credited period of 13 weeks long 
service leave provided that the employee's entitle- 
ment to payment shall remain unchanged at 13 
weeks wages at his/her permanent classified rate 
of pay whether paid in advance of the leave or at 
regular intervals during the leave. 

5. Clause 34.—Formula for Calculation of Weekly 
Wages: 

(a) Delete subclause (1) of this clause and insert in 
lieu the following: 

(1) Part 1—Base Rate Column A Column B Column C 
$ $ $ 

(a) Trainee Firefighter 353.81 365.51 377.20 
3rd Class Firefighter 400.16 407.08 414.00 
2nd Class Firefighter 417.02 420.11 423.20 
1st Class Firefighter, 

Level 1 441.47 443.83 446.20 
Level 2 454.05 457.02 460.00 
Level 3 478.25 492.13 506.00 

Senior Firefighter 495.39 512.19 529.00 
Leading Firefighter 526.73 539.36 552.00 

(b) Station Officer 
1st Year 545.45 560.22 575.00 
2nd Year 567.87 582.94 598.00 
3rd Year 591.01 606.00 621.00 

(c) District Officer 639.09 664.54 690.00 
Superintendent 703.51 726.65 749.80 

(2) (a) Column A of Part 1—Base Rate of this 
clause shall have effect from the first pay 
period on or after 1 October, 1993. 

(b) Column B of Part 1—Base Rate of this clause 
shall have effect from the first pay period on 
or after 14 February, 1994. 

(c) Column C of Part 1—Base Rate of this clause 
shall have effect from the first pay period on 
or after 30 June, 1994. 

For the purposes of Part 2—Calculation of 
Penalty Payments of this clause, the Base Rates 
set out in Columns A, B and C above are referred 
to by the initials BR. 

(b) Rename subclause (2) Calculation of Penalty 
Payment as follows: 

(3) Part 2—Calculation of Penalty Payments 

6. Clause 35.—Liberty to Apply: Immediately following 
this clause insert the following: 

Schedule A—Named Parties to the Award. 

Employer Party 

Western Australian Fire Brigades Board 

Employee Party 

United Firefighters Union of Western Australia 

AWARDS/AGREEMENTS— 
Application for— 

BUTTERCUP BAKERIES (MALAGA) ENTERPRISE 
AGREEMENT 1993 
No. AG 93 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Quality Bakers Australia Limited Trading as Buttercup 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers Division, Western 
Australian Branch & Transport Workers' Union of Austra- 

lia. Industrial Union of Workers, Western Australian 
Branch. 

No. AG 93 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 February 1994. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement 
No. AG 93 of 1993. 

HAVING heard Mr J. Uphill on behalf of the Applicant and 
Ms D. Blaskett on behalf of The Australian Liquor, 
Hospitality and Miscellaneous Workers' Union, Miscellane- 
ous Workers Division, Western Australian Branch and Ms 
V. Ponnuthurai (of counsel) on behalf of the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch, and by consent, the Commis- 
sion pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Buttercup 
Bakeries (Malaga) Enterprise Agreement 1993, signed 
for me for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the Buttercup Bakeries 
(Malaga) Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Award 
7. Efficiency Measures Agreed 
8. Wages 
9. No Reduction 

10. Signatories 

3.—Area and Scope. 
This Agreement shall apply at Buttercup Bakeries, 38 

Crocker Drive. Malaga, in the State of Western Australia in 
respect of all employees who are covered by the terms of 
the Bakers' (Metropolitan) Award No. 13 of 1987 and the 
Breadcarters' (Metropolitan) Award No. 35 of 1963. 

4.—Parties Bound. 
This Agreement shall be binding on the Australian 

Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch and the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 
and Quality Bakers Australia Limited trading as Buttercup 
Bakeries. 



The parties to this Agreement expressly accept that they 
are bound by the terms of this Agreement during its duration 
and will oppose any application by other parties to be joined 
to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period commencing on or after 1 st November, 1993 
and will remain in force for a period of six months and will 
not continue after its expiry unless renewed. 

The parties agree to commence negotiations on a new 
Agreement by 1st March, 1994 with the intention of a new 
Agreement operating from 1st May, 1994. 

6.—Relationship to Parent Award. 
This Agreement is to operate in conjunction with the 

Bakers' (Metropolitan) Award No. 13 of 1987 and the 
Breadcarters' (Metropolitan) Award No. 35 of 1963 pro- 
vided that where there is any inconsistency between this 
Agreement and those awards, the provisions of this 
Agreement shall prevail to the extent of any inconsistency. 

7.—Efficiency Measures Agreed. 
(1) Agreement to a voluntary shift arrangement by bakers 

on the Thursday preceding a long weekend involving seven 
member crews in lieu of the usual nine member crews. 

(2) Assistance in reducing waste and out of stocks in retail 
outlets to be provided by drivers. 

(3) Agreement to work with maintenance personnel to 
speed up repairs to equipment subject to discussions with 
the Metals and Engineering Workers' Union—Western 
Australian Branch. 

(4) Agreement by breadroom staff to switch off large 
outside lights in the distribution area during daylight hours. 

(5) During equipment breakdown periods agreement for 
slicers to assist wheelers. 

(6) Agreement that the parties will come to the Western 
Australian Industrial Relations Commission prior to taking 
industrial action where difficulties arise in the enterprise 
bargaining process. 

(7) Agreement to work towards reducing production 
wastage to no more than 2%—not taking account of major 
machine or engineering breakdowns ie: 

(a) Jamming of 8000 prover or oven unless can be 
agreed human error; 

(b) Jam or seize lanham line caused by mechanical 
failure (this does not cover tins falling off prover 
or oven conveyor); 

(c) Any major unforeseen situation ie. power or gas 
non supply. 

8.—Wages. 
The wage rates payable pursuant to the Bakers' (Metro- 

politan) Award No. 13 of 1987 and the Breadcarters' 
(Metropolitan) Award No. 35 of 1963 shall be increased by 
2.5% operative on and from 1st November, 1993. 

No further wage increase shall be payable during the life 
of the Agreement except when consistent with the State 
Wage Case Decision. 

9.—No Reduction. 
This Agreement does not involve a reduction in ordinary 

time earnings or departures from Commission standard 
hours of work, annual leave with pay or long service leave 
with pay. 

10.—Signatories. 
Signed for and on behalf of The Australian Liquor, 

Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch. 
HELEN M. CREED HELEN CREED DATE: 26/11/93 

Signature Name of person 
authorised to sign 
(print) 

Signed for and on behalf of The Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch. 

J.J. O'CONNOR J J. O'CONNOR DATE: 01/12/93 

Signature Name of person 
authorised to sign 
(print) 

Signed for and on behalf of Buttercup Bakeries. 

MURRAY SCOTT MURRAY C. SCOTT DATE: 24/11/93 

Signature Name of person 
authorised to sign 
(print) 

DEPARTMENT OF TRANSPORT (MARINE AND 
HARBOURS) CONSTRUCTION AND 

MAINTENANCE ENTERPRISE AGREEMENT 1994 
No. AG 91 of 1993 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Department of Transport & Others 
No. AG 91 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 February 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 91 OF 1993 

HAVING heard Mr R. Keegan on behalf of The Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia—Western Australian Branch & 
Merchant Service Guild of Australia, Western Australian 
Branch, Union of Workers and Mr N. Hodgson on behalf of 
the Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch), Mr F. Logan 
on behalf of the Metals and Engineering Workers Union— 
Western Australian Branch and Mr C. Gillam on behalf of 
the Department of Transport, and by consent, the Commis- 
sion being satisfied that the matter is consistent with the 
Principles enunciated by the State Wage Case decision— 
January 1992 and pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Department of 
Transport (Marine and Harbours) Construction & 
Maintenance Enterprise Agreement 1994, signed for 
me for identification, be registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the Department of 

Transport (Marine and Harbours) Construction & Mainte- 
nance Enterprise Agreement 1994. 
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2.—Arrangement. 
1. Title 
2. Arrangement 
3. Purpose of the Agreement 
4. Scope 
5. Binding on Parties 
6. Definitions 
7. Date & Period of Operation of Agreement 
8. No Further Claims 
9. Relationship to Parent Awards 

10. Single Bargaining Unit 
11. Objectives and Principles 
12. Productivity Improvement—Broad Agenda Items 
13. Specific Measures to Achieve Productivity 
14. Productivity Measurement 
15. Enterprise Bargaining Payment 
16. Information Sharing & Consultation 
17. Provisions of Facilities & Access to Employees 

for Unions 
18. Dispute Settlement Procedure 
19. Employment Security 
20. Renewal of the Agreement 
21. Attestation 

APPENDIX A: Business Unit Team Structure 
APPENDIX B: Audit of the 4% Second Tier and 

Structural Efficiency Agree- 
ments 

APPENDIX C: Salary Increases with Enterprise 
Bargaining Payments 

3.—Purpose of the Agreement. 
The vision for the merged Department of Transport and 

Marine and Harbours is: 
"To lead and support the transport system in meeting 
the present and future needs of Western Australia and 
its people". 

In the context of the vision this Agreement sets out the 
framework for achieving ongoing improvements in produc- 
tivity and efficiency in the new Department. 

It is intended that benefits be shared by the Government, 
the Business Unit, the employees, the Department and our 
clients. 

Any future productivity improvements beyond those 
currently identified in this Agreement will be considered as 
part of the next Enterprise Agreement. 

The parties to this Agreement have committed themselves 
to the establishment of the Business Unit operating in a cost 
competitive environment as outlined in the Charleton Plan. 

The move accelerates changes that have been underway 
for several years. The Agreement documents further 
significant changes in the Branch structure, resource 
management practices, work culture and work organisation 
that the parties agree are essential to the viability of the 
Business Unit in a commercial environment. 

4.—Scope. 
This Agreement shall apply to all of the wages employees 

within the Construction and Maintenance Branch as well as 
one wages employee currently based at Hillarys Boat 
Harbour under the terms and conditions as contained in this 
Agreement and the Awards of which the Association/Unions 
are listed in Clause 5.—Binding on Parties of this 
Agreement. 

5.—Binding on Parties. 
The parties to this Agreement are: 

Australian Electrical, Electronics, Foundry & Engi- 
neering Union (Western Australian Branch); 
The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia—Western 
Australian Branch; 
Australian Maritime Officers Union; 
Merchant Service Guild of Australia, Western Austra- 
lian Branch, Union of Workers; 

Metals and Engineering Workers Union—Western 
Australian Branch 
The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers; 
The Department of Transport. 

The Agreement relates to the employment, by the 
Department of Transport on behalf of the Minister for 
Transport, of persons who are members or eligible to be 
members of the above unions. 

No other parties shall be able to be joined to this 
Agreement during its term. 

6.—Definitions. 
"Act" means the Industrial Relations Act 1988 for 

Federal Awards and the Industrial Relations Act 1979 for 
State Awards. 

"Award" means the industrial awards which were in 
place at the time of entering into this Agreement under 
which the employees are covered by the unions in this 
Agreement. 

"Business Unit" means the Department of Transport 
Construction and Maintenance business unit which is 
currently being established within the Technical Services 
Directorate. 

"Department of Marine & Harbours" means former the 
Department of Marine & Harbours referred to in the Marine 
& Harbours Act 1981. 

"Employee" means someone who is employed on either 
a full-time or part-time basis within the Department. 

"Employer" means the Minister for Transport. 
"Government" means the Government of Western 

Australia and does not indicate Commonwealth or Local 
Government. 

"Unions" means the unions party to this Agreement as 
listed in Clause 5.—Binding on Parties of this Agreement. 

"WA1RC" means the Western Australian Industrial 
Relations Commission. 

"AIRC" means the Australian Industrial Relations 
Commission. 

7.—Date & Period of Operation of Agreement. 
(1) This Agreement shall operate on and from the 1st day 

of February, 1994 and shall remain in operation until 1st 
February, 1995. Discussions between the parties shall 
commence not later than six (6) months before the expiry 
of this Agreement. In the event that the parties fail to 
negotiate a new Agreement all employees other than 
shipwrights will revert to the appropriate awards and 
Agreements. In the case of shipwrights, terms and condi- 
tions of future employment will be determined by reference 
to the Engineering Trades (Government) Award, 1967. In 
the event that any of the Award and Agreements cease to 
exist employees will revert to the conditions of the Award 
and Agreements at the time they ceased to exist. 

(2) This Agreement shall not be cancelled or varied during 
its term unless otherwise provided for. 

8.—No Further Claims. 
The parties to this Enterprise Agreement undertake that 

for the duration of the Agreement there shall be no further 
wage increases sought or granted except for those provided 
under the terms of the Agreement or the parent awards 
provided for in a National or State Wage Case Decision. 

9.—Relationship to Parent Awards. 
This Agreement shall be read in conjunction with the 

existing Awards and Agreements which apply to the parties 
bound to this Agreement. In the case of any inconsistencies, 
this Agreement shall have precedence to the extent of the 
inconsistencies. 



10.—Single Bargaining Unit. 
The former Departments of Marine and Harbours and the 

Department of Transport together with their employees and 
unions have formed a single bargaining unit covering all 
employees of both Departments. 

The single bargaining unit has ratified this Agreement 
which documents the negotiations that have taken place 
between the parties outlined at Clause 5.—Binding on 
Parties of this Agreement for the discrete section of the 
enterprise being the wages employees within the Construc- 
tion and Maintenance Branch and one wages employee 
currently based at Hillarys Boat Harbour. 

11.—Objectives and Principles. 
The shared objectives of the parties are to: 

(1) Achieve the Department's mission outlined in 
Clause 3.—Purpose of the Agreement and im- 
prove productivity and efficiency in the Depart- 
ment through ongoing improvements; 

(2) Facilitate greater flexibility in decision making 
and allocation of human and other resources; 

(3) Promote increased satisfaction from jobs and 
secure employment opportunities; 

(4) Develop and pursue changes on a co-operative 
basis by using a consultative approach; 

(5) Maintain the essential features of the relevant 
Awards with scope for adaptation of pay and 
classification structures and for more flexible 
employment conditions; 

(6) Promote health, safety, welfare and equal opportu- 
nity for all employees. 

12.—Productivity Improvement—Broad Agenda Items. 
It was agreed that the Department should achieve its 

future role with the assistance of its staff by progressing a 
productivity and efficiency strategy built around four key 
components: 

• Structural Reform; 
• Improved Resource Management Practices; 
• Cultural Shifts; 
• Work Organisational Reform. 

The following section outlines initiatives to achieve this 
productivity. It is recognised that many of the initiatives will 
be able to be implemented upon acceptance of the 
Agreement while others will of necessity require ongoing 
consultation and negotiation through the agreed process 
during the life of this and subsequent agreements. 

13.—Specific Measures to Achieve Productivity. 
(1) Past Productivity Improvements 
The parties are seeking at Clause 15(l)(a) recognition of 

the valuable contributions towards productivity improve- 
ment which have been achieved since the structural 
Efficiency Principles Agreement. These initiatives are 
detailed and valued in supporting documentation and 
include: 

(a) * Increased use of fuel cards and corre savings in PTE's 
spending winding down in use of 
Departmental fuel bowser. — saving in admin- 

istrative work- 
load 

* Major changes in operation of the — store suspense 
Departmental store. account no 

longer necessary 

* Introduction of new technology e.g. A — faster throughput 
fibreglass chopper gun purchased for 
the shipwrights section. — increased produc- 

tivity 
— skill develop- 

ment 
— improved quality 

of work 

* Introduction of quality circles. — employee in- 
volvement 

— improved com- 
munication 

— improved produc- 
tivity 

* Improved workshop layout e.g. welders — increased produc- 
shop and mechanics shop. tivity 

— faster throughput 
* Improved customer focus. — satisfied custom- 

ers 
— better communi- 

cation with cus- 
tomers 

* Improved communications, co-opera reduced cost of 
tion and flexibility amongst employees projects 

— faster throughput 
(2) Ongoing Productivity Improvements 
(3) Structural Reform 

(a) Business Unit 
The employees have agreed to establish a Busi- 
ness Unit which will ensure that all work is 
undertaken in a commercial and cost effective 
environment. This will involve the development 
of service agreements for minor works and 
competitive tendering for project work. 
During the life of this Agreement the necessary 
policies, procedures, systems and financial model 
will be developed and put in place. 
This will enable full cost recovery for all work 
undertaken for our customers who include: 
* Internal Customers 

— facility managers at Hillarys Boat Har- 
bour, Fremantle Boat Harbours, Port of 
Perth, Marine House, North West Ports 
and regional harbours; 

— navigation aid maintenance manager; 
— fleet operations and maintenance man- 

ager; 
— coastal management sub program man- 

ager; 
— corporate support managers. 

* External Customers 
— other Government Departments and in- 

strumentalities; 
— local authorities; 
— private organisation. 

The characteristics and timelines of the Business 
Unit have been established and are attached with 
the supporting documentation. 
(See Charter for Business Units within the 
Department of Marine and Harbours Draft 1). 

(b) Team Based Structure 
To enable all members of the business unit to 
actively participate in its planning and its success 
the employees have agreed to change the existing 
hierarchical and trade based structure to a resource 
team structure based on the major functional work 
areas. 
The team structure envisaged is as outlined at 
Appendix A. A consultative mechanism will be 
established to enable each team to be represented 
in the management of the Business Unit. The 
individual teams will be responsible for allocating 
their resources to projects. 
The employees believe that this arrangement will 
provide the following benefits: 
* improved communication through better con- 

sultation; 
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• better utilisation of plant and equipment; 
• improved decision making; 
• improved workflow (minimisation of down- 

time); 
• improved work planning; 
• improved flexibility. 
A considerable amount of work has already been 
undertaken with employee representatives in 
undertaking process analysis' and developing the 
team based structure outlined above. This work 
will continue. In addition training in business 
skills will be required, particularly for those 
employees who are part of the Management team. 

(4) Improved Resource Management Practices 
(a) Single Classification Structure 

The parties have developed a single classification 
structure which is based on the National Metal 
Industries Award and is detailed below. 

Construction and Metal Trades Levels Relativity % to CIO 
Maintenance Employee 

Levels 

8 Advanced Con- Level 1 C6 125% 
struction & Maintenance 
Employee 

7 Construction & Level 2 C7 115% 
Maintenance 
Employee 

6 Special Class Level 1 C8 110% 
5 Construction & Level 2 C9 105% 

Maintenance 
4 Employee—Trades or Level 1 CIO 100% 

Trades Equivalent 
3 Construction & CU 92.4% 

Maintenance 
2 Employee C12 87.4% 
1 C13 82% 

The single classification structure without distinc- 
tion between tradespersons and non tradespersons 
provides a clearly defined career path. 

Over the life of this Agreement definitions and 
specific competencies related to the Construction 
and Maintenance operations will be developed in 
accordance with the program being overseen by 
the National Training Board and the Skills 
Standards and Accreditation Board of Western 
Australia. When this work has been completed the 
employees will be moved into the single classifi- 
cation structure. 

The parties understand that remuneration will 
be for skills used rather than skills acquired. 

(b) Competency Based Training 
Tie parties agree that the development and 

application of skills will form a sound basis for a 
more flexible and productive workforce as well as 
enhancing the individuals career opportunities. 

Having due regard to these principles the 
parties agree that competency based training and 
assessment is the most appropriate basis for 
movement between the classification levels. 

The documentation of the specific competen- 
cies currently being undertaken within the Depart- 
ment of Transport Construction and Maintenance 
Branch will continue and will form the basis for 
the development pf a training program. 

(c) Composite Allowance 
The various awards under which the employees 

are employed provide a large number and wide 
variety of disability and skill based allowances. 
There are 24 separate allowances which have been 
regularly claimed by the Construction and Mainte- 
nance Employees and others which are possibly 
not claimed due to their small value. 

The parties have agreed to consolidate the 
majority of allowances into a composite allow- 
ance which will then become part of each 
employee's base rate of pay. The value of the 
composite allowance has been agreed as $13.54 
per week. 

(5) Cultural Shifts 
(a) Occupational Health and Safety 

The level of absenteeism and workers compen- 
sation within the business unit over the last three 
years is shown on the attached table: 

Absenteeism Workers Compensation 

1990/91 2411 hours (2.1%) 2881 hours (2.5%) 
1991/92 1991 hours (1.6%) 2856 hours (2.4%) 
1992/93 2222 hours (1.9%) 3725 hours (3.2%) 

Note: The percentages quoted relate to the total 
paid hours each year. 

The parties believe that the move to a team 
based management structure within a business 
unit will increase job satisfaction, morale, com- 
mitment and pride in our work. 

In addition the Department will continue to 
adopt a proactive role in the provision of health 
and welfare services for all employees. Some of 
the strategies which will continue involve: 

• regular training sessions for all employees on 
OHS & W relevant issues; 

• an education program for all employees on 
correct lifting procedures in our working 
environment; 

• access to counselling for employees and their 
families; 

• safety award schemes. 
The parties expect that the above factors will 

lead to a considerable improvement in the level of 
absenteeism and workers compensation in the 
future. 

(b) Total Working Hours 
There are a number of factors influencing the 

cost of projects that we have normally completed 
e.g.: 

• weather conditions; 
• tidal and ocean conditions; 
• location e.g. work outside the metropolitan 

area; 
• hire charges on plant and equipment. 
The parties agree that all projects must be 

completed in the most timely and cost effective 
manner. To this end there is a need for more 
flexibility in normal and overtime hours worked. 
These decisions on total working hours should 
always be made on a cost efficient basis for each 
project. 

(c) Mission Statement of the Business Unit 
A consultative process has developed the 

Mission Statement for the Business Unit which is: 
"to provide a safe, top quality and cost 

efficient construction and maintenance serv- 
ice to our customers primarily in the mari- 
time community". 

The parties agree that this statement provides 
a clear vision for the future. 

(d) Customer Focus 
The parties are aware that our business exists 

to provide a service to a wide range of customers. 
Consequently we must always be aware of our 
customers' needs and solicit and welcome feed- 
back to ensure customer satisfaction. 

14993—3 
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Every employee has a clear responsibility at all 
times to promote the service we provide. At times 
this involves completing the project to the 
satisfaction of the customer. At other times 
marketing of our services will be required. 

The parties agree to develop more formal 
procedures over the life of this Agreement to 
determine our customers' requirements and to 
obtain feedback on the level of customer satisfac- 
tion. 

(e) Quality Focus 
The parties believe that the employees currently 

provide high quality services. 
During the life of this Agreement the continued 

emphasis on quality will ensure that we: 
• are fully satisfying our customers' needs 

from a quality viewpoint; 
• are doing it right the first time; 
• expand employee participation in the deci- 

sion making process; 
• identify improvements in the operations and 

function by undertaking further process anal- 
ysis work; 

• identify the value and work required to 
achieve quality accreditation. 

(f) Commercial/Cost Focus 
The parties agree that the full costs of projects 

must be clearly identified and understood. Part of 
these costs are the business overhead costs which 
will be documented and built into the project costs 
over the life of this Agreement. 

Suitable project cost control and management 
information systems will also be developed so that 
all employees can become aware of and manage 
expenditure on projects. 

(g) Teaming Culture 
The parties have agreed that all employees will 

be involved through consultation in the decision 
making process within the business unit. 

This will be achieved by the formation of teams 
as outlined in Appendix A. Each of these teams 
will have full responsibility for managing projects 
within guidelines provided by the Management 
team. Employees will move across team bounda- 
ries when work priorities deem this necessary. 

The flexibility inherent in the Single Classifica- 
tion Structure at subclause (4) Improved Resource 
Management Practices will further enhance the 
advantages associated with teaming. 

The needs of the team will always take 
precedence over the needs of the individual. 

Self management will become a far greater 
responsibility for each team member. 

(h) Embracing New Technologies 
The parties clearly understand that new technol- 

ogy and its associated innovations enhance effi- 
ciency and productivity and when properly man- 
aged will make the business unit more competi- 
tive. 

During the life of this Agreement major emphasis 
will be on the establishment of the business unit and 
it is not anticipated that capital expenditure limits will 
extend to the purchase of high tech plant or equipment. 

Planning for the future will be a high priority and 
towards this end employees will undertake training and 
development in the safe and efficient implementation 
of new processes necessary for the success of new 
technology. 

(6) Work Organisation Improvements 
(a) Process Analysis 

The parties have commenced analysing the 
major work processes currently undertaken. This 
initiative is expected to produce the following 
benefits: 

* remove barriers to productivity; 
* identify bottlenecks in the work flow; 
* provide all staff with a better understanding 

of the workflows; 
* improve the communication in project plan- 

ning; 
* increased flexibility. 
improvements have already been achieved with 

many more employees now being responsible for 
minor purchasing. In addition training has been 
provided in the processing of invoices from 
supplies. 

(b) Demarcation & Workplace Flexibility 
The parties to this Agreement commit them- 

selves to continuing the process of developing a 
workplace where all employees can exercise a 
broader range of skills. 

The employees have agreed to use their skill 
and competence to the fullest extent. 

Training in additional skills, as agreed by the 
Management Team, will be undertaken during the 
term of this Agreement. 

Multi-skilled tasks, leading to greater flexibility 
will be undertaken subject to employees being 
fully trained and the duties safe, legal and within 
their competence to perform. 

(7) Issues for Future Negotiation 
The parties agree that once this Agreement is put in place 

the following issues need to be addressed for future 
Enterprise Agreements: 

* further developments of the team based structure; 
* consolidation of common conditions; 
* further development of the competencies required 

within each level of the single classification 
structure; 

* implementation of a competency based training 
program; 

* risk management policy; 
* Voyaging Agreement; 
* start work location; 
* employee flexibility (to match changing needs of 

our customers); 
* rewards and recognition; 
* annual leave loading; 
* rostered day off (RDO). 

14.—Productivity Measurement. 
(1) The parties agree that the measurement and monitor- 

ing of productivity improvements is important because it 
provides critical feedback on the performance of the 
business unit to management of the business unit, corporate 
management, the employees and other relevant stakehold- 
ers. 

(2) It is agreed that employees understanding of produc- 
tivity measurement concepts is vital for performance 
monitoring arrangements to be successful on an ongoing 
basis. 

(3) Consistent with the above, it is agreed that a 
Performance Improvement Monitoring Program be jointly 
developed between management, employees and unions as 
part of an overall aim of improving productivity in the 
enterprise. 



(4) As a Productivity Improvement Monitoring Program 
is yet to be developed through consultation with employees, 
it is not possible at present to provide details of its content 
without pre-empting decisions arising from that process. It 
is anticipated, however, that without limiting the scope of 
the program, the following issues will be addressed: 

(a) Key aims for the business unit and its relationship 
and association with other parts of the Depart- 
ment; 

(b) Comprehensive productivity/performance indica- 
tors based upon the aims identified in subclause 
(3) of this clause. These indicators must be 
satisfactory to all parties and should contain 
targets which are both realistic and achievable 
within agreed time frames; 

(c) Benchmarks which clearly establish and describe 
the goals each work group within the business unit 
is trying to achieve; 

(d) An appropriate productivity measurement system 
which involves parties to the agreement in the 
monitoring of performance which facilitates a 
culture of ongoing improvement; 

(e) Customer feedback and input together with meas- 
ures of client satisfaction with the Department's 
service efficiency and effectiveness; 

(f) The use of employee survey mechanisms to 
monitor employee satisfaction; 

(g) Review strategies. 

15.—Enterprise Bargaining Payment. 
(1) In recognition of the successful identification and 

implementation of measures to establish a culture of 
ongoing improvement and consultation. Clause 11.— 
Objectives and Principles of this Agreement, two general 
wage adjustments shall apply: 

(a) An increase of three per cent payable on and from 
the 1st day of February, 1994. 

(b) An increase of two per cent in six months of the 
1st day of February, 1994. 

16.—Information Sharing & Consultation. 
The parties to this Agreement commit themselves to full, 

frank and timely exchange of information relevant to the 
achievement of the objectives outlined in the Agreement. 

17.—Provision of Facilities & Access to Employees for 
Unions. 

(1) It is recognised that the arrangements regarding 
consultation, co-operation, participation and exchange of 
information under this Agreement place considerable obli- 
gations, duties and responsibilities on union officials, 
delegates or their equivalents and individual members. 

(2) To assist in meeting these obligations, duties and 
responsibilities as a part of the requirements under Clause 
12.—Productivity Improvement—Board Agenda Items of 
this Agreement the Department will provide appropriate 
facilities having regard to the operational requirements of 
the agency and resource requirements associated with the 
provision of such facilities. 

(3) These provisions will include appropriate paid leave, 
access to office equipment including photocopying facili- 
ties, access to communications systems and appropriate 
accommodation including storage facilities. 

(4) No employee will be disadvantaged as a result of 
union activities conducted in accordance with this Clause. 

18.—Dispute Settlement Procedure. 
The purpose of this clause is to allow all parties a system 

to discuss and resolve all matters of grievance and dispute 
(relating both to the operation and this Agreement and to 
matters of personal grievance) in a timely and conciliatory 
manner. 

It is agreed that during any dispute the status ^uoexisting 
immediately prior to the matter giving rise to the dispute will 
remain, provided that matters relating to Health and Safety 
shall be exempt from this Agreement. 

It is further agreed that a personal grievance of any 
employee will be settled with as much privacy and 
confidentiality as is practicable and the employee shall be 
free from any retaliation using this procedure. 

(1) Submission of Grievance to the Employer: 
(a) Any employee/s who consider that they have 

grounds for a grievance may submit the grievance 
to a supervisor, manager or other appropriate 
person. 

(b) The grievance shall be submitted as soon as 
practicable after arising so as to enable the rapid 
remedy of the grievance. 

(2) Notice to Union: 
WHERE 

(a) The grievance, having been submitted, is not 
remedied by the supervisor or manager within ten 
working days; or 

(b) The grievance is of such a nature that direct 
discussion between the employee and the supervi- 
sor or manager is regarded by the employee/s as 
inappropriate; or 

(c) The grievance involves an interpretation on the 
operation of this Agreement the employee/s may 
request the union to pursue resolution of the 
grievance. 

(3) Discussion Between Union/s and the Employer: 
WHERE 
The union/s considering that the grievance has substance 

it shall arise the matter with the employer forthwith. If the 
grievance cannot be settled through discussion the union/s 
shall, as soon as practicable, give to the employer a written 
statement setting out: 

(a) The nature of the grievance; 
(b) The facts giving rise to the grievance; and 
(c) The remedy sought. 

(4) Employer's Response: 
If the employer is not prepared to grant the remedy 

sought, and the parties have not otherwise settled the 
grievance, the employer shall within 7 days of receiving the 
written statement given to the union a written response 
setting out: 

(a) The employer's view of the facts; and 
(b) The reasons why the employer is not prepared to 

grant the remedy sought. 
(5) Further Action: 
If the union is not satisfied with the employer's written 

response the union may make application to the Western 
Australian Industrial Relations Commission to resolve the 
issue. 

19.—Employment Security. 
Arbitrary job reductions, the parties agree, are not a viable 

basis for securing the ongoing improvements in productivity 
and efficiency sought under this Agreement. Consequently 
the parties pledge to endeavour to implement measures that 
will contribute to more secure employment at the Depart- 
ment of Transport Fremantle Depot. 

Consistent with the position the Department of Transport 
agree that there will be no redundancies announced or 
carried out during the term of this Agreement without full 
consultation with the employees and their unions. 

20.—Renewal of the Agreement. 
(1) The parties undertake to re-open negotiations at least 

six (6) months prior to the expiry of the period of the 
Agreement with a view to negotiating and settling a 
replacement Agreement. 
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(2) If the Agreement is not renewed before expiry it will 
cease to be applied and provision of Clause 7.—Date & 
Period of Operation of Agreement shall apply. 

21.—Attestation. 
Signed by the Executive Director Department of Marine & 
Harbours. 
S. HICKS. 
Date: 17/12/93. 
Signed for and on behalf of theAustralian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 
W. GAME. 
Date: 7/1/94. 
Signed for and on behalf of The Australian Workers' Union, 
West Australian Branch, Industrial Unionof Workers. 
S. BOOTH. 
Date: 7/1/94. 
Signed for and on behalf of TheConstruction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch 
R. KEEGAN. 
Date: 20/12/93. 
Signed for and on behalf of the Australian Maritime Officers 
Union. 

Signed for and on behalf of the Merchant Service Guild of 
Australia, Western Australian Branch, Union of Workers. 
T. JOHNSON. 
Date: 10/1/94. 
Signed for and on behalf of the Metals and Engineering 
Workers' Union—Western Australian Branch. 
J. FERGUSON. 
Date: 7/1/94. 
Signed for and on behalf of The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch,Industrial Union of Workers. 
P. MITCHELL. 
Date: 7/1/94. 

APPENDIX A 
BUSINESS UNIT TEAM STRUCUTRE 

Asset Maintenance Team Vessel Construction & 

Mechanic 
Light Mechanic 
Electrician 
Carpenter 
Welder 
Truck Driver 
Works 
Divers 

TOTAL 
Major Projects 

Navigation Aids 
Fremantle Fishing 
Harbour 
Hillarys Boat Harbour 
Port of Perth 
Other Harbours 
Head Office. 

Maintenance Team 
Electrician 
Mechanic 
Shipwright 
Supervisor 
Electronic 
Welder 

TOTAL 

Major Projects 

Vessels including surveys 
and electronics. 

Board of Management Administration Team 
Comprising of Courier x 1 
representives Storeman x 1 
from the teams. Admin. x 3 

Manager x 1 

TOTAL 6 
Utilities Construction Team Maintenance Consultants & 

Project Co-Ordination 
Team 

Mechanic x 1 Engineer x 2.5 
Foreman x 1 Supervisor x 4 
Carpenter x 2 Ganger x 1 
Welder x 3   
Electrician x 1 TOTAL 7.5 
Piledriver x 4 
Crane Operator x 1 
Diver x 2 
Launchmaster x 1 

TOTAL ~l6 
NOTE: 

The success of this type of structure is dependent upon: 
• Decision-making ground rules established at the 

very outset (sharing of responsibility); 
• Deciding on the roles and responsibilities of each 

team and how they relate to the enterprise as a 
whole, e.g. planning, setting targets, allocating 
resources, setting rosters, discipline, etc,; 

• Development of key performance indicators 
which are to be multifactor, e.g. include job 
satisfaction, absenteeism, downtime, etc.; 

• Training in such areas as interpersonal skills, 
problem solving (day-to-day problems and long- 
term problems); 

• The issue of communication between teams is of 
the highest order. 

APPENDIX B 
AUDIT OF THE 4% SECOND TIER AND 

STRUCTURAL EFFICIENCY AGREEMENTS 

Utilities Construction Team 

• Civil Service Association Awards 
4% Second Tier 
— Payment by direct funds 

transfer 
— Functional review process 
— Removal of entitlement to 

pro rata annual leave 
loading on resignation 

— Deferral of long service 
leave for to three years 
after it becomes due 

— Salary increments to be 
based on performance 

— Employment of contract, 
part time and casual em- 
ployees 

— Expansion of the spread of 
working hours 

— Payment of partial higher 
duties allowance 

— Commitment to streamlin- 
ing the promotion and re- 
classification appeal sys- 
tem 

Structural Efficiency Principle 
— Creation of a single Gov- 

ernment Officer's Sala- 
ries, Conditions of Allow- 
ances Award 

— Creation of a single Public 
Service General Condi- 
tions of Service and Al- 
lowances Award 

1993 Status 
achieved 

completed 
achieved 

achieved 

achieved 

achieved 

achieved 

achieved 

achieved 

1993 Status 
achieved 

achieved 



Structural Efficiency Principle 1993 Status 
— Implementation of exten- achieved 

sion part-time employ- 
ment policy 

— Delegation of functions to achieved 
CEO's 

— Review of the Industrial completed 
Relations Act 1979 as it 
applies to public servants 
and government officers 

— Removal of Section 7(2) completed 
of the Industrial Relations 
Act 1979 

— Introduction of alternate completed 
promotion and classifica- 
tion appeals system 

— Restructuring of on call completed 
provisions 

— Commitment to the im- underway 
plementation of a Compe- 
tency Based Management 
program 

© Building Trades (Government) Award 1968 No. 
31A of 1966 

4% Second Tier 1993 Status 
— Payment by electronic achieved 

funds transfer 
— Introduction of technology achieved 
— Flexibility of start and fin- achieved 

ishing times 
— Flexibility of meal breaks achieved 
— Competency and flexibil- achieved 

ity of work 
— Use of temporary wages achieved 

staff 
— AWU members to be used achieved 

across trade boundaries 
— Tradespersons to be re- achieved 

sponsible for general 
cleaning 

— Training and retraining ongoing 
— Improved safety perform- achieved 

ance 
Structural Efficiency Principle 1993 Status 
— Award restructuring awaiting finali- 

sation of Na- 
tional negotia- 
tions 

— Classification structure awaiting finali- 
sation of Na- 
tional negotia- 
tions 

— Competency standards awaiting finali- 
sation of Na- 
tional negotia- 
tions 

— Reclassification guide- awaiting finali- 
lines sation of Na- 

tional negotia- 
tions 

— Consultative Committee established 
— Job analysis/skills audit completed 
— Education/training ongoing 

• Engineering Trades (Government) Award, 1967 

4% Second Tier 1993 Status 
— Payment by electronic achieved 

funds transfer 
— Introduction of technology achieved 
— Flexibility of start and fin- achieved 

ishing times 
— Flexibility of meal breaks achieved 
— Competency and flexibil- achieved 

ity of work 
— Use of temporary wages achieved 

staff 

• Engineering Trades (Government) Award, 1967 

4% Second Tier 1993 Status 
— AWU members to be used achieved 

across trade boundaries 
— Tradespersons to be re- achieved 

sponsible for general 
cleaning 

— Training and retraining ongoing 
— Improved safety perform- achieved 

ance 
— Restructuring of Marine achieved 

and Engineering workshop 
Structural Efficiency 1993 Status 
— Award restructuring completed 
— Classification structure completed 
— Competency standards Awaiting finali- 

sation of Na- 
tional negotia- 
tions 

— Reclassification guide- Interim guide- 
lines lines adopted 

— Consultative Committee established 
— Skills audit/job analysis underway 
— Transition to new classi- underway 

fied structure 
— Education/training ongoing 

• Department of Marine and Harbours, Harbour 
Masters, Relieving Harbour Masters and Assistant 
Harbour Masters Award, 1984 

4% Second Tier 1993 Status 
— Payment by electronic achieved 

fund transfer 
— Removal of entitlement achieved 

for pro-rata annual leave 
loading upon resignation 

— Harbour Masters to pro- achieved 
vide relief for professional 
and other duties at Head 
Office 

— Harbour Masters to pro- achieved 
vide relief at harbours los- 
es! to their own permanent 
harbour 

Structural Efficiency Principle 1993 Status 
— Maximisation of pilotage achieved 

parameters 
• Department of Marine and Harbours, Harbour 

Masters, Relieving Harbour Masters and Assistant 
Harbour Masters Award, 1984 

Structural Efficiency Principle 1993 Status 
— Expanded role in sea achieved 

search and rescue, plan- 
ning and control 

— Participation in the deliv- achieved 
ery of environmental pol- 
lution prevention and 
training 

— Marine surveys support achieved 
duties 

— Maximisation of safety achieved 
duties 

— Manage utilisation of Ma- acchieved 
rine Inspectors at ports 

— Slipway facilities control achieved 
and operation duties 

— Evaluation of new marine achieved 
projects 

— Co-ordination of coastal achieved 
examination research 

— Part administration and achieved 
management support 

— Conveyance fee collection achieved 
— Control of marine opera- achieved 

tional budgets at ports 



Structural Efficiency Principle 1993 Status 
— Representation of the De- achieved 

partment regionally 
— Provisions of advice and achieved 

assistance to the marine 
industry 

— Co-ordination of coastal achieved 
engineering needs 

— Inspection of plant and achieved 
equipment 

BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1966 

AFTER 2 YEARS SERVICE 

Current After 3% Increase After 2% Increase 
Spft Spa Spft Spa Spft Spa 

(a) Trades— 880.60 22969.00 907.02 23658.07 925.16 24131.23 
person 

(b) Special 917.00 23918.00 944.49 24635.54 963.38 25128.25 
Class 
Trades- 
person 

(c) Plumber 910.40 23746.00 937.70 24458.38 956.46 24947.55 

ENGINEERING TRADES (GOVERNMENT) AWARD. 
1967 

CLASSIFICATION 

for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) G.G. HALLIWELL. 
Senior Commissioner. 

Current 
Spft Spa 

1090.00 28431.00 
1002.80 26156.00 
959.20 25019.00 
915.60 23881.00 
872.00 22745.00 
805.80 21018.00 
762.20 19881.00 
715.00 18649.00 
680.20 17742.00 

After 3% Increase 
Spft Spa 

1122.71 29283.93 
1032.87 26940.68 
987.97 25769.57 
943.03 24597.43 
898.17 23427.35 
829.98 21648.54 
785.08 20477.43 
736.43 19208.47 700.61 18274.26 

After 2% Increase 
Spft Spa 

1145.16 29869.61 
1053.53 27479.49 
1007.73 26284.% 
961.89 25089.38 
916.14 23895.60 
846.58 22081.51 
800.78 20886.98 
751.16 19592.64 
714.62 18639.75 

GADSDEN RHEEM (W.A.) ENTERPRISE 
AGREEMENT 

No. AG 14 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

GRAIN HANDLING (MAINTENANCE WORKERS) 
ENTERPRISE AGREEMENT 1994 

No. AG 8 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Co-Operative Bulk Handling Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

No. AG 8 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 February 1994. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement. 
No. AG 8 of 1994. 

HAVING heard Mr C. Gibbs on behalf of the Applicant and 
Mr O. Wood on behalf of Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and The Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, Union of Workers. Mr 
F. Logan on behalf of the Metals and Engineering Workers' 
Union—Western Australian Branch and Ms V. Ponnuthuia 
(of counsel) on behalf of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch, and by consent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the Grain Han- 
dling (Maintenance Workers) Enterprise Agreement 
1994, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 

Gadsden Rheem 
No. AG 14 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement. 
No. AG 14 of 1994. 

HAVING heard Mr K. Street on behalf of the Applicant and 
Mr K. Havercroft on behalf of the Respondent, and by 
consent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Agreement titled the Gadsden Rheem 
(W.A.) Enterprise Agreement, which is signed for 
me for identification, and which replaces Agree- 
ment No. AG 17 of 1992, shall be registered as an 
Enterprise Bargaining Industrial Agreement. 

2. That the Schedule, which is private to the parties 
is sealed on the Commission's file and is available 

Schedule. 

This Agreement shall be known as the Grain Handling 
(Maintenance Workers) Enterprise Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Term of Agreement 
5. Relationship to Award 
6. Parties Bound 
7. Aim of Agreement 
8. Definitions 
9. Wages and No Extra Claims 

10. Continuous Coverage 
11. Hours 
12. Manning Allocation—Shift Work and Overtime 

(Ports) 
13. Afternoon Rest Period—Spearwood 
14. Productivity Gains and Non-Restrictive Work 

Practices 
15. Roving Crews 



16. Flexible Hours of Work—Staggered Start & 
Finish Times 

17. Sick Leave 
18. Award Review 
19. Commitment 
20. Renewal or Replacement of Agreement 

Appendix 1: Implementation Schedule—Manning 
Levels 

3.—Area and Scope. 

The area and scope of this Agreement is the same as that 
prescribed in the Grain Handling Maintenance Workers 
Award No. C 477 of 1979 insofar as it applies to the 
employees of Co-Operative Bulk Handling Limited as at 3rd 
February, 1994. 

4.—Term of Agreement. 

This Agreement shall come into force from the first pay 
period commencing on or after 3rd February, 1994 and shall 
remain in force until 18th June, 1996. 

5.—Relationship to Award. 

This Agreement shall be read in conjunction with the 
Award and shall to the extent of any inconsistency between 
the Agreement and the Award, prevail over the Award to the 
extent of such inconsistency. 

6.—Parties Bound. 

This Agreement is binding upon Co-Operative Bulk 
Handling Limited, employees pursuant to the Grain Han- 
dling Maintenance Workers Award No. C 477 of 1979, 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); Metals and Engineer- 
ing Workers Union—Western Australian Branch; The 
Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and the 
Transport Workers' Union of Australia, Western Australian 
Branch. 

7.—Aim of Agreement. 

It is the objective of the parties to this Agreement to 
implement workplace practices so as to provide more 
flexible working arrangements, which improve the effi- 
ciency and productivity of the grain industry, enhance skills 
and job satisfaction and assist positively in ensuring that the 
Company becomes a more efficient enterprise. 

The parties agree that the objectives of this Agreement are 
to facilitate; 

— Flexible working arrangements 
— Workplace productivity 
— The development and maintenance of a productive 

and harmonious working relationship 
— Introduction of Quality Accreditation Systems 

8.—Definitions. 

"Award" means the Grain Handling Maintenance 
Workers Award No. C 477 of 1979. 

"Employee" means an employee who is employed by 
the employer pursuant to the award. 

"Employer" means Co-Operative Bulk Handling 
Limited. 

"Company" means Co-Operative Bulk Handling 
Limited. 

"Union" means the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Austra- 
lian Branch); Metals and Engineering Workers 
Union—Western Australian Branch; The Opera- 
tive Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and 
the Transport Workers' Union of Australia, 
Western Australian Branch. 

9.—Wages, Allowances and No Extra Claims. 

(1) On and from the dates set out hereunder the rates of 
wages payable for employees covered by the award shall be: 

(a) Classification Rate Per Week 
(3 Febraary 1994) 

$ 
Tradesperson Level 4 571.60 
Tradesperson Level 3 546.70 
Tradesperson Level 2 521.90 
Tradesperson Level 1 497.00 
Maintenance Employee Level 4 459.20 
Maintenance Employee Level 3 437.40 
Maintenance Employee Level 2 417.50 
Maintenance Employee Level 1 393.60 
Driver Articulated Vehicle 
exceeding 20 tonne capacity 489.20 
Driver Articulated Vehicle 
exceeding 7 tonne capacity 471.00 

(b) Classification Rate Per Week 
(17 December 1994) 

$ 
Tradesperson Level 4 592.60 
Tradesperson Level 3 566.80 
Tradesperson Level 2 541.10 
Tradesperson Level 1 515.30 
Maintenance Employee Level 4 476.10 
Maintenance Employee Level 3 453.50 
Maintenance Employee Level 2 432.90 
Maintenance Employee Level 1 408.10 
Driver Articulated Vehicle 
exceeding 20 tonne capacity 507.30 
Driver Articulated Vehicle 
exceeding 7 tonne capacity 488.30 

(c) Classification Rate Per Week 
(16 December 1994) 

$ 
Tradesperson Level 4 608.40 
Tradesperson Level 3 581.90 
Tradesperson Level 2 555.50 
Tradesperson Level 1 529.00 
Maintenance Employee Level 4 488.80 
Maintenance Employee Level 3 465.50 
Maintenance Employee Level 2 444.40 
Maintenance Employee Level 1 419.00 
Driver Articulated Vehicle 
exceeding 20 tonne capacity 520.80 
Driver Articulated Vehicle 
exceeding 7 tonne capacity 501.30 

(2) The following allowances shall be paid in accordance 
with Clause 13.—Special Rates and Provision and Clause 
27.—Wages of the Award on and from the dates stated 
below: 

3 February 17 December 16 December 
1994 1994 1995 

$ $ $ 
Disability Allowance (a) 0.60 0.62 0.64 
Disability Allowance (b) 0.23 0.24 0.24 
First Aid Allowance 5.10 5.30 5.50 
Electrical Licence 

Allowance 14.40 14.90 15.30 
Tool Allowance 10.40 10.70 11.00 
Mobile Crane/Forklift 

Allowance 3.14 3.25 3.34 
In Charge Allowance (1-10) 18.10 18.80 19.30 
In Charge Allowance (11-20) 27.70 28.70 29.50 
Senior Tradesperson 

Allowance 28.60 29.60 30.40 

(3) The parties agree that the employees covered by this 
Agreement shall not be entitled to any wage increase 
additional to those contained in subclauses (1) and (2) hereof 
during the term of this agreement, except, where increases 
consistent with National Wage Case decisions are in excess 
of a total of 16%. 
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10.—Continuous Coverage. 
(1) Employees shall upon request of the employer be 

required to attend breakdowns or malfunctions during meal 
and rest periods. However common sense shall prevail and 
no employee on shiftwork or overtime shall be compelled 
to unreasonably delay their normal break. 

(2) Continuous coverage may be introduced through the 
process of staggering meal and rest periods. Where it is 
required to provide continuous coverage through the 
staggering of meal or rest periods a rostering system shall 
be established through consultation. 

11.—Hours. 
(1) Subject to the provisions of Clause 8.—Hours, of the 

Award, the ordinary hours of work shall be an average of 
thirty-eight (38) per week, Monday to Friday. 

(2) An employee shall accrue a credit of 0.4 hours towards 
a flexi day for each day he/she works eight (8) actual 
ordinary hours, Monday to Friday. An employee shall not 
accrue a credit for any day that he/she is absent from duty 
whilst on workers compensation, public holiday or any leave 
prescribed by the Award. Flexi leave shall only accrue on 
days actually worked. 

(3) Employees may accrue a maximum of 30.4 hours flexi 
leave. Employees whose flexi leave accruals exceed 30.4 
hours will be directed by the employer to take a nominated 
day off. 

(4) Flexi leave accruals less than 30.4 hours will be taken 
at times agreed between the employee and the employer. 

(5) Employees will have a period of four months from the 
date of this Agreement to reduce their flexi leave accruals 
below 30.4 hours. Following this implementation period the 
provisions of this clause will become fully effective. 

12.—Manning Allocation—Shift Work and Overtime 
(Ports). 

(1) When maintenance personnel are required to be in 
attendance manning allocation on shift work and overtime 
will be determined whilst taking consideration of: 

— Health and Safety of all employees; 
— Company requirements regarding maintenance of 

plant and equipment; 
— Coverage of Operations in the event of break- 

downs/malfunctions; 
— Work loads and excessive burdens upon employ- 

ees. 
(2) It is agreed that as at six months from the date of this 

Agreement coming into force the existing manning alloca- 
tion at all Ports localities will be reduced in accordance with 
the schedule in Appendix 1: Implementation Schedule— 
Manning Levels of this Agreement. 

(3) It is agreed that existing manning allocation on shift 
work and overtime be reviewed at each location after the 
levels in Appendix One have been reached. The review will 
address the issue of safety and excessive work, loads/ 
burdens in accordance with the Occupational Health Safety 
and Welfare Act. Where it is demonstrated that a reduction 
in manning allocation does not create an unsafe work 
environment, the levels will be reduced accordingly. Further 
reductions in manning allocation as a result of the review 
process will be phased in every subsequent six monthly 
period on the basis of one person per shift/overtime shift, 
until reviewed levels are reached. 

(4) No employee shall be required to perform an 
unreasonable or unfair work load or work in an unsafe 
environment. 

13.'—Afternoon Rest Period—Spearwood. 
(1) It is agreed that the practice of taking an afternoon rest 

period at the Spearwood locality shall cease. 
(2) Employees required to work overtime after the normal 

finishing time shall be entitled to an afternoon rest period 
of 15 minutes at a mutually agreed time. 

14.—Productivity Gains and Non-Restrictive Work Prac- 
tices. 

(1) It is recognised by the parties to this Agreement that 
improvements in productivity can be gained through the 
introduction of flexible work arrangements and the removal 
of outdated practices. 

(2) It is agreed that current restrictive practices associated 
with the following shall be removed: 

(a) Preventative Maintenance Systems—work orders 
and records; 

(b) Relocation of portable equipment; 
(c) Front End Loaders—(Refuelling, Lubrication, 

Filters); 
(d) Temporary transfers to Operations (It is agreed by 

the parties to enable temporary transfers to 
operations providing there is mutual agreement 
and no loss of entitlements). 

(3) It is recognised that any employee not covered by this 
Agreement may at any time carry out such duties as is stated 
in subclauses (2)(b) and (c) hereof and use equipment as may 
be directed by the employer provided that the employee has 
been properly trained. 

15.—Roving Crews. 
(1) In lieu of subclause (1) of Clause 11.—Hours of this 

Agreement, the ordinary hours of work for employees 
engaged as Roving Crews shall be an average of 38 hours 
per week to be worked on not more than 10 consecutive days 
in each fortnight. Ordinary hours of work on Saturdays and 
Sundays shall be paid at the following penalty rates: 
Saturday 
Till 12.00 noon Double time 
12.00 noon till midnight Double time and one half 
Sunday Double time 

(2) For the purpose of this clause, all work performed 
beyond the rostered ordinary hours of work shall be 
overtime. Overtime rates shall be paid in accordance with 
the Award. 

(3) It is agreed by the parties that consistent with Clause 
20.—Renewal or Replacement of Agreement, of this 
Agreement the current working arrangements of Roving 
Crews will be formalised and incorporated as an Appendix 
to the Award. 
16.—Flexible Hours of Work—Staggered Start and Finish 

Times. 
It is agreed that employees at a work locality may be 

required by the Company to stagger their start and finishing 
times between the spread of hours 7.00am—5.30pm 
Monday to Friday. Employees required to stagger their start 
and finishing times will be provided with notice on the 
preceding Friday or any such lesser reasonable period of 
notice that is mutually agreed. Cancellation of any proposed 
roster may be given with 24 hours notice. 

17.—Sick Leave. 
Notwithstanding the provision of subclauses (6) and (8) 

of Clause 19.—Absence through Sickness of the Award, an 
employee who is absent through sickness shall be required 
to produce proof of sickness from a medical practitioner for 
any absence in excess of five days per calendar year. 

18.—Award Review. 
It is agreed by the parties to undertake a fundamental 

review of the Award. 
It is agreed to incorporate the provisions of this 

Agreement into the Award and to finalise other outstanding 
matters relating to: 

— Training; 
— Consultative mechanisms; 
— Roving Crews; 
— Outdated and incorrect Award provisions; 
— Superannuation; 
— Overtime—double time and a half Saturday 

afternoon. 
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19.—Commitment. 

(1) The parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave and loading with pay or long service leave with 
pay. 

(3) The parties accept that they are bound by the terms 
of this Agreement throughout its duration and that they will 
oppose any application by other parties to be joined to this 
Agreement. 

20.—Renewal or Replacement of Agreement. 

(1) The parties undertake to review this Agreement 
commencing no later than eight (8) weeks prior to the date 
of expiry of this Agreement. 

(2) In the course of the review the parties will assess the 
achievement in productivity and efficiency during the term 
of this Agreement. 

(3) The parties agree that the Agreement will continue in 
force beyond the term specified and be renewed or replaced 
by another Agreement at a time agreed. 

(4) The parties accept that they are responsible for any 
renewal or replacement of this Agreement. 

NOTE: During the review process in Clause 12.—Manning 
Allocation—Shift Work and Overtime (Ports) of 
this Agreement the Company agrees to address the 
issues and concerns regarding non-tradespersons 
and painters who are unduly affected by reductions 
in manning to ensure security of employment and 
to provide the opportunity for future career en- 
hancement. 

HEALTH CARE SERVICES 
(PRIVATE CONTRACTORS) AWARD. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers. 

No. A 7 of 1991. 
CHIEF COMMISSIONER W.S. COLEMAN. 

18 February, 1994. 
Direction. 

WHEREAS a preliminary point in this matter was heard and 
determined which resulted in Reasons for Decision issuing 
on 3 November, 1993; 

And whereas arising out of that Decision, conference 
proceedings were convened on 16 November, 1993 at which 
time documentation was to be prepared and served on the 
parties to this application. Amendments to the proposed 
Scope Clause were subsequently published [(1993) 73 
WAIG 3465]; 

And whereas a timetable for the progression of the 
substantive issues was established for a hearing to be set in 
February, 1994; 

And whereas the matter was listed for hearing and 
determination to commence on 8 February, 1994. The 
Applicant Union advised the Commission prior to the 
commencement of this hearing that it sought an adjourn- 
ment. This request was sought due to the necessity for 
further negotiations with Fisher Catering Pty Limited; 

And whereas parties attended conference proceedings on 
8 February, 1994 and were advised of the Applicant Union's 
request for an adjournment. At that time the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers served 
notice of its intention to intervene but at which time no 
notice had been received; 

And whereas at the conclusion of those proceedings the 
Applicant Union was to engaged in separate discussions 
with the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers and with Fisher Catering Pty Limited with a view 

18/12/93 

Appendix 1 

Implementation Schedule- 

Manning Levels 

18/06/94 
6 Months 

18/12/94 
12 Months 

18/06/95 
18 Months 

18/12/95 
24 Months 

OUTPORTS 
All Functions 

Geraldton/Esperance 
Albany 

KWINANA 
Functions 
Shipping 
Rail 
Timing & Annexe 
Other 

1 + 1 + 1 6 to 12 Months Implementation of Outcomes 
Review From Review 

1+1 + 1 1+1 + 1 *(1 + 1) 
1 + 1+2 1 + 1 + 1 *(1 + 1) 

3:2 
1 + 1 + 1 
1+1+1 
1 + 1 + 1 

2:2 
1 + 1 + 
1 + 1 + 
1 + 1 + 

18 to 24 Months Review 
*(1 + 1 + 1) *(1 + 1) 
*(1 + 1) *(1 + 1) 
*(1 + 1) *(1 + 1) 
*(1 + 1) *(1 + 1) 

♦SUBJECT TO THE REVIEW PROCESS 
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to discussing the possibility of reaching agreement on the 
application before the Commission; 

And whereas conference proceedings were reconvened on 
18 February, 1994 to facilitate expeditious progress in this 
matter. The Commission was informed that while all 
necessary documentation had been forwarded to parties and 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers, negotiations had not taken place between the 
Applicant Union and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian Branch, 
Union of Workers; 

Now therefore, the Commission, pursuant to the powers 
contained in Section 32 of the Industrial Relations Act, 
hereby directs— 

That consistent with the Commission's understand- 
ing gained from the discussion on 8 February, 1994 that 
there would be discussions between the Applicant 
Union and Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers and those negotiations not 
having taken place, the Commission now directs the 
parties to conduct negotiations and advise the Commis- 
sion no later than the close of business, Friday, 25 
February, 1994 of the outcome. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Workers and with Fisher Catering Ply Limited with a view 
to discussing the possibility of reaching agreement on the 
application before the Commission; 

And whereas conference proceedings were reconvened on 
18 February, 1994 to facilitate expeditious progress in this 
matter, the Commission was informed that the discussion 
previously to be undertaken has not taken place; 

Now therefore, the Commission, pursuant to the powers 
contained in Section 32 of the Industrial Relations Act, 
hereby directs— 

1. That consistent with the Commission's under- 
standing that there would be discussion between 
the Applicant Union and Fisher Catering Pty 
Limited following the conference on 8 February, 
1994 and that those discussions would result in the 
some finality being reached, the Commission now 
directs the parties to finalise the divulging of 
attitude and exchange of information to assist in 
the resolution of the matter; 

2. That those discussions and exchange of informa- 
tion occur within seven (7) days as from the date 
of this Order; 

3. That the outcome of those discussions be commu- 
nicated to the Commission no later than close of 
business, Friday, 25 February, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Fisher Catering Pty Limited. 
No. A 7 of 1991. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 February, 1994. 

Direction. 
WHEREAS a preliminary point in this matter was heard and 
determined which resulted in Reasons for Decision issuing 
on 3 November, 1993; 

And whereas arising out of that Decision, conference 
proceedings were convened on 16 November, 1993 at which 
time documentation was to be prepared and served on the 
parties to this application. Amendments to the proposed 
Scope Clause were subsequently published [(1993) 73 
WAIG 3465]; 

And whereas a timetable for the progression of the 
substantive issues was established for an expedite hearing 
to be set in February, 1994; 

And whereas the matter was listed for hearing and 
determination to commence on 8 February, 1994. The 
Applicant Union advised the Commission prior to the 
commencement of this hearing that it sought an adjourn- 
ment. This request was sought due to the necessity for 
further negotiations with Fisher Catering Pty Limited; 

And whereas parties attended conference proceedings on 
8 February, 1994 and were advised of the Applicant Union's 
request for an adjournment At that time the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers served 
notice of its intention to intervene but at which time no 
notice had been received; 

And whereas at the conclusion of those proceedings the 
Applicant Union was to engaged in separate discussions 
with the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 

KONE ELEVATORS (AUSTRALIA) PTY LTD 
ENTERPRISE BARGAINING AGREEMENT 1993 

No. AG 11 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
KONE Elevators (Australia) Pty Ltd 

and 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch & Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch). 
No. AG 11 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 March 1994. 

Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 11 OF 1994. 

HAVING heard Mr C. Mitsopoulos on behalf of the 
Applicant and Mr W. Game on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and Mr F. Logan on behalf of 
the Metals and Engineering Workers' Union—Western 
Australian Branch, and by consent, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That the Agreement titled the Kone Elevators 
(Australia) Pty Limited Enterprise Bargaining 
Agreement 1993, as set out in the Schedule 
attached hereto and signed for me for identifica- 
tion, be registered as an Enterprise Bargaining 
Industrial Agreement. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the 
Commission and the parties. 

3. That the Agreement shall commence to operate 
from the beginning of the first pay period 



beginning on or after the 4th day of March, 1994 
and shall remain in force for twelve months. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

KONE Elevators (Australia) Pty Ltd 
and 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch & Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch. 
No. AG 11 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Correction Order. 
WHEREAS an error occurred in paragraph 1. of the 
preamble in Order No. AG 11 of 1994 issued on the 4th day 
of March, 1994, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby Orders that the error be corrected by replacing 
paragraph 1. with the following: 

1. That the Agreement titled the Kone Elevators 
(Australia) Pty Limited Enterprise Bargaining 
Agreement 1993, signed for me for identification, 
be registered as an Enterprise Bargaining Indus- 
trial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

P&O TOWAGE SERVICES SMALL CRAFT CREWS 
ENTERPRISE AGREEMENT 1993 

No. AG 88 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

P&O Towage Services 
and 

Merchant Service Guild of Australia, Western Australia 
Branch, Union of Workers and Others. 

No. AG 88 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

15 February 1994. 
Order. 

Registration of an Enterprise Bargaining. 
Industrial Agreement 
No. AG 88 of 1993. 

HAVING heard Mr P. Smith on behalf of the Applicant and 
Mr T. Boronovskis on behalf of the Merchant Service Guild 
of Australia, Western Australian Branch, Union of Workers 
and Mr W. Pritchard on behalf of the Maritime Union of 
Australia, W.A. Branch and by consent, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the following schedule titled the P&O Towage 
Services Small Craft Crews Enterprise Agreement 
1993, signed for me for identification, be registered as 
an Enterprise Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the P & O Towage 
Services Small Craft Crews Enterprise Agreement 1993. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area, Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Agreement 
6. Single Bargaining Unit 
7. Aim of Agreement 
8. New Employees 
9. Agreement to be Displayed 

10. Joint Consultative Committee 
11. Labour Flexibility 
12. Redundancy 
13. Duties 
14. Casuals 
15. Equipment 
16. Remuneration 
17. Other Employment and Conflicts of Interest 
18. Confidentiality 
19. Grievance and Dispute Settlement Procedure 
20. Declaration 
21. Future Negotiations 
22. Avoidance of Physical Exhaustion 
23. Signatories 

Schedule A 

3.—Area, Incidence and Parties Bound. 
This Agreement is negotiated pursuant to Section 41 of 

the Western Australian Industrial Relations Act 1979 and 
shall be binding upon P&O Towage Services located at 1st 
Floor, Peninsular Offices, Henderson Service Centre, comer 
Redemptora Road and Cockbum Road, South Coogee 6166, 
and employees of P & O Towage Services who are members 
of, or eligible to become members of the Merchant Service 
Guild of Australia, Western Australian Branch, Union of 
Workers and the Seamans Union of Australia, West 
Australian Branch, engaged in or in connection with the 
mooring of vessels at the BP Refineiy Jetty, Kwinana and 
the provision of Maritime Services in or about Cockbum 
Sound. 

4.—Date and Period of Operation. 
This Agreement shall take effect from the beginning of 

the first pay period commencing on or after the 8th day of 
February, 1994 and shall remain in force for a period of two 
years. 

5.—Relationship to Parent Agreement. 
(1) The terms and conditions of this Agreement shall be 

read and interpreted in conjunction with the P & O Towage 
Services Small Craft Agreement, an Agreement registered 
in the Western Australian Industrial Relations Commission. 

(2) Where the terms and conditions of the P & O Towage 
Services Small Craft Agreement are inconsistent with this 
Agreement then the terms and conditions of this Agreement 
shall prevail. 

6.—Single Bargaining Unit. 
For the purpose of negotiating an Enterprise Agreement 

a single bargaining unit has been established. 

7.—Aim of Agreement. 
It is the objective of the parties to this Agreement to 

implement workplace practices so as to provide for more 
flexible working arrangements, which improve the effi- 
ciency and productivity of the industry, enhance skills and 
job satisfaction and assist positively in ensuring that the 
Company becomes a more efficient enterprise. 

(1) The parties agree that the objectives of this Agreement 
are to facilitate: 

(a) Workplace productivity; 
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(b) The development and maintenance of the most 
productive and harmonious working relationship 
obtainable. 

(2) The parties also agree that the objectives will not be 
limited to the measures set out at subclause (l)(a) and (b) 
of this clause. It is recognised that an important factor in 
reaching the above objectives is the development of a 
working environment where all parties are involved with the 
decision-making process. Both management and employees 
are committed to co-operating positively to implement work 
practices that are flexible and meet the requirements of the 
Company. 

8.—New Employees. 
The parties agree that: 

New employees shall continue to be hired according 
to the existing port practice, that is to say in 
consultation with the appropriate Union. 

Any employee who is engaged by the employer 
during the term of this Agreement shall become a party 
to the Agreement. The new employee shall, as from the 
date of becoming a party, be entitled to all benefits and 
be bound by all obligations, under this Agreement. 

9.—Agreement to be Displayed. 
Copies of this collective Agreement shall be displayed in 

places readily visible and accessible to all parties covered 
by the Agreement. 

10.—Joint Consultative Committee. 
The parties governed by this Agreement shall establish a 

consultative mechanism with equal representation of em- 
ployer and employee(s) and/or the Unions with procedures 
appropriate to its size, structure and needs for consultation 
and negotiation on matters affecting the efficiency and 
productivity of the enterprise. A quorum for the Committee 
shall be three representatives. 

This Committee shall be a forum for open discussion and 
shall meet at set intervals with additional meetings on an as 
required basis. 

11.—Labour Flexibility. 
Employees shall perform such work as is reasonable and 

lawfully required of them by management including 
accepting instruction from authorised P & O maritime 
personnel. 

Employees shall comply with all reasonable requests to 
transfer, or to perform any work covered by this Agreement. 

In carrying out duties, employees shall ensure and take 
all necessary steps to ensure that the quality, accuracy and 
completion of any job or task are maintained to the 
satisfaction of management. 

Employees shall not impose any restriction or limitation 
on the measurement and/or review of work methods or the 
utilisation of labour under the terms and conditions of this 
Agreement. 

12.—Redundancy. 
It is agreed by the parties that the numbers in the Marine 

Section will be reduced in two stages, always provided that 
the second stage manning reduction is found to be practical 
given the added work load that the first stage reduction has 
placed upon the reduced compliment. The parties agree to 
confer on this issue at the completion of the first full roster 
cycle (ie approximately 12 weeks); 
Stage One—Upon implementation of this Agreement 

lb a 13 person permanent crew consisting of: 
Bosun 1 
Coxswains 6 
Deckhands 6 

Stage Two—If agreed to by the parties at the completion of 
the first full roster cycle; 

To a 12 person permanent crew consisting of: 
Mooring Services Supervisor 1 
Coxswains 5 
Deckhands 6 

13.—Duties. 
A review of duties under the new roster system will be 

undertaken, where the restructured gang would be priority 
operational, including operation of wharf radio duties, boat 
maintenance and mooring and jetty equipment maintenance 
as required. 

At Stage Two the Bosun classification will change to that 
of Mooring Services Supervisor in order to recognise that 
position's responsibilities and duties. 

14.—Casuals. 
In line with general ACTU principles regarding Enter- 

prise Based Agreement, the new roster will be designed so 
as not to affect current RDO's and leave provisions and if 
necessary and by agreement, casuals will be utilised for 
these purposes. This consideration will be extended to sick 
leave, annual leave, long service leave and worker's 
compensation requirements. Such that overall, the roster 
will come as close as possible, taking into account the 
reviews of duties, to providing the current RDO provisions. 

15.—Equipment. 
It is agreed that the mooring equipment on the jetties will 

be upgraded as discussed with the Marine Section. 

16.—Remuneration. 
Current rates of pay set out in Clause 5.—Wages of the 

P & O Towage Services Small Craft Agreement increased 
by 5% from the date of commencement of this Agreement 
with a further 3% increase when the crew is reduced to 12 
persons. The Mooring Services Supervisor rate of pay will 
be adjusted by a further $28.73 per week. 

There shall be no other increases during the term of this 
Agreement with the exclusion of any applicable State Wage 
Case Decisions of the Western Australian Industrial 
Relations Commission. 

17.—Other Employment and Conflicts of Interest. 
Employees shall not, within the term of their employ- 

ment, set themselves up or engage in private business or 
undertake other employment in direct competition with the 
employer using knowledge or materials gained in their 
employment with the employer. However, employees may 
undertake other employment so long as such employment 
is in their own time and does not conflict with their 
employment with the employer. 

18.—Confidentiality. 
All employees are required to keep information about the 

business of the employer confidential. Disclosure may only 
be made with the express consent of the employer. 

19.—Grievance and Dispute Settlement Procedure. 
The following procedures are designed to assist in the 

resolution of grievances and disputes by consultation 
without confrontation or interruption of work. 

The employee and the Company shall make themselves 
available for consultation. 

The earliest possible advice shall be given on any issue 
or problem that may give rise to a grievance or dispute. 
Resolution of grievances shall generally commence with 
discussions between the Company and the employee. 

Throughout all discussions sensible time limits shall be 
allowed. At any stage of the procedures, the parties may 
jointly or individually seek the assistance of the Western 
Australian Industrial Relations Commission, which shall 
endeavour to resolve the issue between the parties by 
conciliation or arbitration. 

Without prejudice to either party, and except where a 
bona fide safety issue is involved, work shall continue while 
matters are negotiated in good faith. 
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20.—Declaration. 
This Enterprise Agreement has been negotiated through 

extensive consultation between management and employ- 
ees. The content of the Agreement has been canvassed with 
all parties. All parties are entering into this Agreement with 
full knowledge as to the content and effect of the document. 

The parties declare that this Agreement: 
(a) Is not contrary to public interest; 
(b) Is not unfair, harsh or unconscionable; 
(c) Was at no stage entered into under duress, and; 
(d) Reflects the interests and desires of the parties. 

21.—Future Negotiations. 
The parties agree to commence negotiations on a new 

Agreement no later than 21 months after this Agreement's 
registration. 

22.—Avoidance of Physical Exhaustion. 
No employee except in the case of emergency shall be 

required to be continuously on duty for more than 18 hours. 
Continuous duty for the purpose of this clause shall 

include any break of less than four hours. 
The employer will use his utmost endeavours to avoid the 

need for employees to be on duty for more than 18 hours 
continuously. In the event of an emergency the employees 
will work beyond 18 hours and the employer will endeavour 
to have the crew relieved as soon as it is safe, practical and 
possible to do so. 

23.—Signatories. 
This Agreement is made at Perth on this the 8th day of 

February, 1994. 
Signed for and on Behalf of 
P & O Towage Services. 

R. G. Fletcher 
In the presence of: 

E. J. Bums. 
Signed for and on Behalf of 
Merchant Service Guild of Australia, Western Australian 

Branch, Union of Workers. 
T. Johnson. 

In the presence of: 
M. S. Kreimpen. 

Signed for and on Behalf of 
Seamen's Union of Australia, West Australian Branch. 

B. Holgate. 
In the presence of: 

Monika Kreimpen. 

Schedule A. 
P & O Towage Services. 

Small Craft Crews Enterprise Agreement 1993. 
All wage rates applicable to employees referred to in 

Clause 3.—Area, Incidence & Parties Bound of this 
Agreement shall be increased, as set out in Clause 
16.—Remuneration of this Agreement by 5% in accordance 
with the terms of this Agreement. 

When the size of the crew is reduced to 12 persons also 
in accordance with the terms of this Agreement, wage rates 
will be further increased by 3%. 

The total rates are as follows: 
Classification Agreement Rate 

as at 13/11/91 
$ Per Week 

1,031.36 
961.21 

Classification 

Mooring Services 
Supervisor 
Launch Master 
Deckhands/Mooring 
Hand 

Rate as at 
8th Feb. 

1994 

New 
Classification 

Increment 

1,144.23 
1,039.55 

5% Increase 
$ Per Week 

51.57 
48.06 

Total Rate 
$ Per Week 

1,082.93 
1,0)9.27 

TELFER GOLD MINE ENTERPRISE AGREEMENT 
1993 

No. AG 2 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Newcrest Mining Limited. Telfer Gold Mine 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

No. AG 2 of 1994. 
COMMISSIONER J.F. GREGOR. 

21 February 1994. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 2 of 1994. 

HAVING heard Mr B.D. Williams on behalf of the 
Applicant and Mr S. Booth on behalf of The Australian 
Workers' Union, West Australian Branch. Industrial Union 
of Workers; Mr G. Sturman on behalf of the Metals and 
Engineering Workers Union—Western Australian Branch 
and the Construction, Mining, Energy, Timbeiyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch and Mr N. Hodgson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), and by consent, the 
Commission, pursuant to the powers conferred on it under 
Section 41 of the Industrial Relations Act 1979 hereby 
registers the following Industrial Agreement titled the Telfer 
Gold Mine Enterprise Agreement 1993. 

(Sgd.) J.F. GREGOR, 
rr S I Commissioner. 

Agreement No. AG 2 of 1994. 

This Agreement shall be known as the Telfer Gold Mine 
Enterprise Agreement 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Parties Bound 
4. Period of Operation 
5. Relationship to Parent Award 
6. No Lost Time for Disputed Tferminations 
7. Demarcation Removal 
8. Smoko Supplies 
9. Payment for Work on Mill and Crusher Shut- 

downs 
10. Casual Employees 
11. Agreed Principles for Performance Measurement 
12. Rehabilitating Employees 
13. Disputes Procedure 
14. Future Enterprise Bargaining 
15. No Extra Claims—Commitments 
16. Wage Increase 

Appendix 1 
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3.—Parties Bound. 
(1) This Agreement shall apply to and be binding upon:— 

(a) Newcrest Mining Limited. 
(b) The following Unions:— 

• Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch). 

• The Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of Workers. 

• The Construction, Mining, Energy, Timber- 
yards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch. 

• Metals and Engineering Workers Union— 
Western Australian Branch. 

(c) All employees of Newcrest Mining Limited who 
are eligible to be members of the above Unions 
and whose employment is covered by the Telfer 
Gold Mine (Production and Maintenance Employ- 
ees') Award 1987. 

4.—Period of Operation. 
(1) This Agreement shall operate on and from the date of 

registration by the Western Australian Industrial Relations 
Commission for a period of two (2) years. At the expiration 
of this period, the Agreement will operate for a further three 
(3) months during which period negotiations will be 
undertaken with a view to obtaining a new Agreement. 
Failing agreement after this period the terms and conditions 
of the Tfelfer Gold Mine (Production and Maintenance 
Employees') Award 1987 shall apply. 

5.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted in 

conjunction with the Tfelfer Gold Mine (Production and 
Maintenance Employees') Award 1987. 

(2) Where there is any inconsistency between this 
Agreement and the Award, this Agreement shall prevail to 
the extent of any inconsistency. 

6.—No Lost Time for Disputed Tferminations. 
(1) Should Newcrest Mining Limited terminate an 

employee's service and the employee disputes the termina- 
tion, the Union concerned shall refer the matter to the 
Western Australian Industrial Relations Commission for 
conciliation and arbitration without industrial action being 
taken. 

(2) In such cases, the employee concerned will be allowed 
to remain on-site in Newcrest Mining Limited accommoda- 
tion with messing (where applicable) at least until the first 
Commission hearing is held. 

(3) Where the Commission determines a dismissal has 
been unfair, the employee will be reinstated without loss of 
entitlements back to the date of dismissal. 

(4) The Company will not file an application to the 
Commission in such cases. This shall be the responsibility 
of the Union. 

7.—Demarcation Removal. 
(1) Heavy Duty Fitters, Light Vehicle Mechanics Work- 

ing on Each Group's Nominated Vehicle. 
(a) Heavy duty fitters will work on equipment under 

their custody only including any support equip- 
ment that they are using at the time. 

(b) Support equipment is seen as compressors, weld- 
ers, lighting plants and work performed will be 
bleeding and jump starting only. 

(c) Heavy duty fitters to be able to carry out welding 
repairs/modifications to their own utes and shovel 
trucks. 

(d) Heavy duty fitters to perform the following tasks 
to utes:— 

(i) Jump starting. 

74 W.A.I.G. 

(ii) Bleeding fuel system. 
(iii) Blue light repairs, ie. globes, change motors, 

change lenses. 
The spirit of the above changes is that if a small 

repair is required on a vehicle, heavy duty fitters 
can undertake the repair to aid efficiency and 
flexibility rather than wasting time waiting for a 
support equipment mechanic. 

(2) Pit Personnel Doing Minor Equipment Adjustments. 
Maintenance personnel will allow pit personnel to make 

adjustments on mirrors and brackets. 
(3) Mill Operators Able to Use Tools for Minor Work. 
Mill operators will be allowed to use such tools as are 

necessary to clear blockages in black poly line up to 100mm 
diameter in the main plant area. The status quo position will 
remain in place at dump leach and the tailings dams, where 
operators have always worked on poly lines. 

(4) Electricians to be Able to Undertake Minor Welding 
Jobs. 

These are seen as:— 
(a) Brackets for stop/start stations. 
(b) Brackets for unit strut. 
(c) Cable ladders up to and including 150mm wide. 
(d) Conduit. 
(e) Destructive oxy. 

(5) Electricians to be Able to Undertake Minor Fitting 
Jobs. 

These are seen as:— 
(a) Removal and refitting of electric motors with any 

type of drive coupling or belt arrangement of any 
size up to and including 8kW. 

(6) Mine site electricians to change hot water services 
where necessary including disconnecting and reconnecting 
pipe work. 

(7) Any personnel required to carry radios to make their 
job more efficient will do so. 

(8) Non CMEU members able to gain restricted tickets 
for Hiab type crane only. 

(9) Non AWU members to use bobcats, backhoes to 
maintain own areas, ie, wash pads, workshops. 

(10) Broken down equipment to be brought back to 
workshop by non AWU members if needed. 

(11) Dependent on relevant training and safety considera- 
tions pit personnel to change ground engaging tools. This 
will be on a voluntary basis and only where it is seen as 
structurally efficient. MEWU members will perform this 
work in workshops as usual. 

(12) Fixed plant maintenance Tradespersons topping up 
oils, on fixed plant machinery where necessary, ie, instead 
of calling out servicemen. 

(13) Auto electrician to have mobility between heavy duty 
and light vehicle. 

(14) Staggered lunches, ie, one half of department go at 
1200 hours and the other half go at 1230 hours ensuring 
coverage at all times. 

(15) Flexible smokos, ie, finish job then take smoko 
break. 

(16) Mill shift tradespersons can operate plant under the 
supervision of a mill shift supervisor. 

The philosophy in removing these demarcations is to have 
Tfelfer Gold Mine employees working to the full extent of 
their individual competence and embracing a whole, or total, 
job concept. 

8.—Smoko Supplies. 
Newcrest Mining Limited will no longer provide cakes 

and biscuits as smoko supplies. All beverages will be 
dispensed from the warehouse in bulk under the control of 
supervision. 
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9.—Payment for Work on Mill and Crusher Shutdowns. 

In order to balance experienced Newcrest maintenance 
employees between day and night shift, a system (which is 
described in Appendix 1) shall be set up so as personnel are 
not financially disadvantaged from their current arrange- 
ment. 

13.—Disputes Procedure. 

In the event of a disagreement over the interpretation or 
application of any part of this Agreement the parties agree 
that the procedures in Clause 30.—Grievance and Disputes 
Procedure of the Telfer Gold Mine (Production and 
Maintenance Employees') Award 1987 shall apply. 

10.—Casual Employees. 

(1) Casual employees can be employed in mine sampling, 
the laboratory, dump leach, geology, and the warehouse for 
as many hours in the day as necessary and with the limitation 
of one month's continuous employment, as currently stands, 
removed. 

(2) This will enhance flexibility. It is not the intention to 
use casual employees at the expense of full-time employees 
who are receiving training to upgrade their skills. 

11.—Agreed Principles for Performance Measurement. 

(1) A joint management/employee working party will be 
formed whose task will be to develop a performance 
measurement system as follows. 

(2) For each area, or logical grouping of work areas (eg, 
mine operations and mine maintenance), productivity 
matrices will be developed that will be the basis for a 
performance measurement system. Each matrix will include 
its own Key Performance Indicators ("KPIs"), weightings 
for each indicator and actual performance measurements 
against which wage increases will be determined for above 
budget KPI performance. 

(3) The intended framework subject to any agreed 
variation is as follows:— 

(a) Determine logical groupings of work areas. 

(b) Determine if it is practical to establish KPIs for 
all work areas. 

(c) For those areas where KPIs are established, then 
KPIs shall be determined between management 
and the employees. (Training may be required so 
that everyone understand what a KPI is and where 
the numbers come from). Safety KPIs must be 
included for all work areas. 

(d) Establish realistic, but above budget and actual 
targets for KPIs selected, and weightings to be 
given to each KPI. Safety KPI targets and 
weightings must be the same across all groups. 

(e) Determine the process, and gain commitment 
from all employees to be creative, and suggest 
ideas to continually improve their output and work 
environment that ultimately will reflect in KPI 
improvement. 

(f) Determine the process, and gain commitment 
from management to actively listen to creativity 
and new ideas and implement those of demonstra- 
ble benefit and provide positive feedback to those 
not accepted. 

(g) Determine the payment of wage increases system. 
Will it be by work group or on an entire team 
basis? 

(h) Determine the level of wage increase versus the 
level of performance improvement. 

(i) Determine how the system should be actually 
implemented. Who? When? How? 

(j) Determine how all employees can monitor their 
own work group's, and others', performance. 

12.—Rehabilitating Employees. 

Employees whilst rehabilitating and requiring alternative 
duties will have the opportunity to work in any area 
regardless of union affiliation. 

14.—Future Enterprise Bargaining. 
(1) The joint management/employee working party will 

commence the development of a performance measurement 
system as agreed in Clause 11.—Agreed Principles for 
Performance Measurement of this Agreement. 

(2) Management, employees and their respective Unions 
will set up a group to examine the issues involved in 
removing all demarcations at Telfer so that all employees 
agree to, and do, work to the full extent of their individual 
competency and how this will be done. 

15.—Not Extra Claims—Commitments. 
Pursuant to the terms of the January 1992 State Wage 

Case decision there shall be no further claims in relation to 
wages and conditions during the period of operation of this 
Agreement except where consistent with a State Wage 
decision. 

16.—Wage Increase. 

In accordance with the parties' agreement the rates of 
wages and allowances prescribed in the Telfer Gold Mine 
(Production and Maintenance Employees') Award 1987 
shall be increased by 4.5% from the first pay period 
commencing on or after the date of registration of this 
Agreement by the Western Australian industrial Relations 
Commission. 

Appendix 1. 

Purpose 

• To ensure that during a nominated shutdown, mainte- 
nance personnel are not disadvantaged by working day 
shift. 

• To ensure total flexibility in arranging rosters for 
nominated shutdowns, to allow the required numbers 
of people to work day and night shift. 

• To balance experienced personnel between night and 
day shift. 

Concept 
• All personnel are paid for the physical hours worked 

by the day shift crew at double time for the length of 
the equivalent night shift shutdown period. 

Examples (assumes 12 hour days) 

*24 or 36 Hour Shutdown 

Currently N/S 
D/S 

New Schedule N/S 
D/S 

*48 or 60 Hour Shutdown 

Paid 40 hrs 
Paid 32 hrs 

work 12 hrs 
work 24 hrs 

Paid 48 hrs work 12 hrs 
Paid 48 hrs work 24 hrs 

Currently N/S 
D/S 

New Schedule N/S 
D/S 

*72 or 84 Hour Shutdown 

Currently N/S 
D/S 

New Schedule N/S 

Paid 72 hrs 
Paid 48 hrs 
Paid 72 hrs 
Paid 72 hrs 

Paid 104 hrs 
Paid 64 hrs 
Paid 96 hrs 
Paid 96 hrs 

work 24 hrs 
work 36 hrs 
work 24 hrs 
work 36 hrs 

work 36 hrs 
work 48 hrs 
work 36 hrs 
work 48 hrs 
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Definition 

• This scheme applies only to a NML planned and 
designated shutdown which involves at least one day 
shift and one night shift. 

Conditions 

• Fair and equitable rotation of personnel through day 
and night shift for subsequent shutdowns but numbers 
of personnel on each shift are determined to suit the 
Company's requirements. Rotation of individual per- 
sonnel will be at the Company's discretion to suit the 
needs of the task. 

• If a continuous shift worker is nominated to work on 
a shutdown he will be paid as per this Agreement. 

• If a continuous shift worker is not nominated to work 
on a shutdown, but is required for a short period of time 
due to unforeseen circumstances then that person will 
be paid at double time for the hours worked by that 
person on the shutdown. 

Signatures of the Parties. 

Signed for and on behalf of Newcrest Mining Limited 
(ACN: 005-683-625):— 
(Signed by John Thompson) John David Thompson Date: 29/11/93 
Signature Name of person authorised to 

sign (print) 

THE COMMON SEAL of 
Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) 
was hereunto affixed in the presence of 
(Signed by W.L. Palmer) Secretary 
Signature Title (print) 

Signature Title (print) 

THE COMMON SEAL of ) 
Australian Workers' Union, WA ) 
Branch, Industrial Union of Workers ) 
was hereunto affixed in the presence of: ) 
(Signed by Stephen Booth) Assistant Secretary Date: 2/12/1993 
Signature Title (print) 

Date: / /19 
Signature Title (print) 

THE COMMON SEAL of 
The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 
Union of Australia, WA Branch) 
was hereunto affixed in the presence of: 
(Signed by D. Mclntyre) Assistant Secretary 
Signature Title (print) 

Signature Title (print) 

THE COMMON SEAL of ) 
Metals and Engineering Workers Union ) 
Western Australia ) 
was hereunto affixed in the presence of: ) 
(Signed by J. Sharp-Collett) Secretary Date: 7/12/1993 
Signature Tide (print) 

Date: / /19 
Signature Title (print) 

AWARDS/AGREEMENTS— 
Variation of— 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 1975 

No. 10 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Coca-Cola Bottlers, Perth and Others. 
No. 1539 of 1993. 

COMMISSIONER C.B. PARKS. 
8 March 1994. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr J.N. Uphill on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Aerated Water & Cordial Manufacturing 
Industry Award 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 15 February 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Wages: Delete this clause and insert in lieu 

thereof— 
10.—Wages. 

(1) For employees employed pursuant to this Award by 
Coca-Cola Bottlers (Perth) Ltd, Cadbury Scheweppes Pty 
Ltd and Pepsi-Seven Up Bottlers Australia Pty Ltd only, the 
minimum weekly rate of pay shall include the base rate plus 
the supplementary payment per week, operative from the 
first pay period commencing on or after 15 February 1994: 

Base Supple- Mini- 
Rate mentary mum 

Payment Rate 
$ $ $ 

(a) Production Employee—Grade 3 385.40 8.00 393.40 
Shall mean an employee classi- 

fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who may be required to 
regularly carry out any general 
duties together with the specific 
duties listed hereunder: 
Specific Duties—Grade 1 

• Employees engaged in bot- 
tling or canning line opera- 
tions who are not in charge of 
operating machines. 

• Operators of bottle washing 
machines. 

© Inspecting or sighting empty 
or full bottles. 

© Stacking cases on pallets. 
© Frait Juice extracting. 
« General Hand. 

(b) Production Employee—Grade 2 410.00 8.00 418.00 
Shall mean an employee classified 

as such who is engaged on work in 
connection with or incidental to the 
production and distribution opera- 
tions of the employer and who in 
addition to the duties of a Production 
Employee—Grade 1 may be required 
to regularly carry out the specific 
duties listed hereunder. 

Date: 24/12/1993 

Date: / /19 

Date: 14/12/1993 

Date: / /19 
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Base Supple- Mini- 
Rate mentary mum 

Payment Rate 
$ $ $ 

Specific Duties—Grade 2 
• Syrup and/or cordia) makers 

mixing recipes or formulae 
who are not solely responsi- 
ble for ensuring adherence to 
quality standards of batches. 

• Operators of Filling ma- 
chines. 

• Operators of labelling, pallet- 
ising or depalletising, case 
packing or unpacking, carton 
or muiti packing machines. 

e Employees engaged on rou- 
tine line testing. 

» Fork lift Driver. 
8 Truck Driver 
Provided that drivers who are 

required to collect money during 
any week or portion of a week as 
part of their duties and account for 
it shall be paid $3.60 for such a 
week in addition to the rate of 
wage prescribed above. 

(c) Production Employee—Grade 3 
Shall mean an employee classi- 

fied as such who is engaged on 
work in connection with or inci- 
dental to the production and distri- 
bution operations of the employer 
and who in addition to the duties 
of a Production Employee— 
Grade 2 may be required to regu- 
larly carry out the specific duties 
listed hereunder. 
Specific Duties—Grade 3 

e Syrup and/or cordial makers 
mixing recipes or formulae 
who are solely responsible 
for ensuring adherence to 
quality standards of batches. 

« Operators of bottle washing, 
filling, labelling, palletising 
or depalletising, case pack- 
ing or unpacking, carton or 
multi packing machines or 
forklifts who are competent 
and required to operate at 
least three such different ma- 
chines one of which may be 
a forklift truck. 

© Driver Forklift catrying 
truck. 

(d) Provided that, where an employee 
will, as a result of the implementa- 
tion of the new grading structure 
receive an increase in excess of 
that allowed by the Structural 
Efficiency Principle, the addi- 
tional amounts will be phased in 
as follows: 

© the increases will be phased 
in over four equal in- 
stalments which will become 
payable at not less than six 
monthly intervals. 

© the first instalment will not 
be available earlier than 23 
February 1990. 

(2) For all other employees em- 
ployed pursuant to this award and 
not specified in subclause (1) of this 
clause, the minimum rate shall in- 
clude the base rate plus the supple- 
mentary payment per week, opera- 
tive from the first pay period com- 
mencing on or after 15 February 
1994. 

(a) Cordial and/or syrup maker mix- 
ing recipe or formulae who is 
responsible for ensuring that the 
correct qualities and quantities of 
ingredients are included in 
batches 

Base 
Rate 

Payment 
$ 

Supple- 
mentary 

Rate 
$ 

Mini- 
mum 

$ 
(b) Filler Operator: 

(i) for lines with a rate capac- 
ity of under 150 units per 
minute 378.50 8.00 386.50 

(ii) for all other lines 387.30 8.00 395.30 
(c) Driver of motor vehicle 387.70 8.00 395.70 

Provided that drivers who are 
required to collect money during 
any week or portion of a week as 
part of their duties and account for 
it shall be paid $3.50 for such 
week in addition to the rate of 
wage prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three months' ex- 

perience 
(ii) thereafter 

(e) Employees operating labelling, 
palletising or depalletising, case 
packing or unpacking or carton 
packing machines 

(f) Employees engaged on routine 
line testing 

(g) Employees engaged on bottling or 
canning line operations including 
operating bottle washer, removing 
empty fettles from cases or plac- 
ing empty bottles on conveyors, 
sighting, inspecting, filling cases 
with full bottles and stacking on 
pallets, fruit juice extracting, cor- 
dial and/or syrup room 

(h) All others 

(3) Junior Employees: 

377.00 8.00 
387.60 8.00 

380.60 8.00 

370.40 8.00 

362.70 8.00 
357.70 8.00 

(a) Except as provided for in paragraph (b) of this 
subclause junior employees shall receive the 
prescribed percentage of the adult rate for the class 
of work on which they are engaged. 

% 
16 years of age and under 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 90 
At 20 years of age Adult Rates 

(b) Where a person is employed pursuant to this 
Award by Coca Cola Bottlers (Perth) Ltd or 
Cadbury Schweppes Pty Ltd and he/she is 20 
years of age or less then the rate of wage payable 
shall be as specified in subclause (1) of this clause 
according to the appropriate classifications. 

(4) Leading Hands: 

In addition to the appropriate rate prescribed in this clause 
a leading hand shall be paid— 

Per Week 
$ 

(a) If placed in charge of not less than 3 and 
not more than 10 other employees 16.50 

(b) If placed in charge of more than 10 and 
not more than 20 other employees 25.40 

(c) If placed in charge of more than 20 other 
employees 33.70 

(5) Supplementary payments set out in subclauses (1) and 
(2) of this clause represent payment in lieu of equivalent 
overaward payments. 

' 'Overaward Payment" is defined as the amount (whether 
it be termed "overaward payment", "attendance bonus", 
"service increment" or any term whatsoever) which an 
employee would receive in excess of the "award wage" 
which applied immediately prior to the decision of the 
Western Australian Industrial Relations Commission dated 
24 December 1993 (Application No. 1457/1993) for the 
classification in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift allowances, 
penalty rates, disability allowances, fares and travelling time 
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allowances and any other ancillary payments of a like nature 
prescribed by this award. 

The supplementary payment at each classification level 
includes an $8.00 adjustment reflecting the application of 
the arbitrated safety net adjustment principle enunciated in 
the State Wage decision of 24 December 1993 (Application 
No. 1457/1993). Consistent with the requirements of the 
Principles the $8.00 safety net adjustment is absorbable to 
the extent of any equivalent amount in rates of pay— 
whether overaward, award or industrial agreement—in 
excess of the minimum rates (classification rate and 
supplementary payment) prescribed in accordance with the 
September 1989 State Wage Case decision. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979 
No. R 10 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Direct Engineering Services Pty Ltd and Others. 

No. 1665 of 1993. 

Air Conditioning and Refrigeration Industry (Construction 
and Servicing) Award No. 10 of 1979 

No. R 10 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

Clause 29.—Wages: 

(A) Immediately following paragraph (b) of subclause (1) 
insert a new paragraph (c) as follows: 

(c) The Safety Net Adjustment set out in this 
subclause represents a payment which shall be 
absorbed into any overaward payments. 

An "Overaward Payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 

Relations Commission dated 24 December, 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Adjustment is an $8.00 adjust- 
ment reflecting the application of the arbitrated 
Safety Net Adjustment Principle enunciated in the 
State Wage decision of 24 December, 1993. 

Consistent with the requirements of that Princi- 
ple the $8.00 Safety Net Adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward or industrial agree- 
ment—in excess of the minimum rates (classifica- 
tion rate and supplementary payment) prescribed 
in accordance with the September 1989 State 
Wage Case Decision. 

(B) Delete paragraph (a) of subclause (2) of this clause 
and insert in lieu thereof the following: 

Classification Base Special Safety Net Total Rate 
Rate 

$ 
Payment 

$ 
Adjustment 

$ 
Per Week 

$ 
(i) Instrament 

Fitter 380.10 80.00 8.00 468.10 
(ii) Welder- 

Special Class 371.40 80.00 8.00 459.40 
(iii) Welder 362.90 80.00 8.00 450.90 
(iv) Tradesperson 362.80 80.00 8.00 450.80 
(v) Refrigeration 

Fitter 362.80 80.00 8.00 450.90 
(vi) Boilermaker— 

Stnictural 
Steel 
Tradesperson 362.90 80.00 8.00 450.90 

(vii) Sheetmetal 
Employee— 
First Class 362.80 80.00 8.00 450.80 
Second Class— 
1st six 
months in 
industry 310.20 64.30 8.00 382.50 
Thereafter 327.20 66.80 8.00 402.00 

(viii) Certificated 
Rigger or 
Scaffolder 345.70 88.90 8.00 442.60 

(ix) Rigger or 
Scaffolder— 
Other 334.70 67.60 8.00 410.30 

(x) Tool and 
Material 
Storeperson 322.90 65.80 8.00 396.70 

(xi) Tradesperson's 
Assistant 310.20 64.30 8.00 382.50 

(xii) Tradespeison's 
Assistant— 
who from 
time to 
time uses 
a grinding 

385.50 machine 311.70 65.80 8.00 
(xiii) Lagger— 

1st six 
months' 
experience 310.20 63.40 8.00 381.60 
2nd and 3rd 
six months' 
experience 311.70 65.40 8.00 385.10 
4th and 5th 
six months' 
experience 315.90 65.60 8.00 389.50 
Thereafter 317.40 66.60 8.00 392.00 



ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

P.S. Adams and Others. 
No. 1541 of 1993. 

COMMISSIONER C.B. PARKS. 
2 March 1994. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr P.G. Brunner on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Animal Welfare Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 31 January 
1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Rates of Pay: Delete this clause and insert 

in lieu thereof— 

19.—Rates of Pay. 
The minimum weekly rate of wage payable to an 

employee covered by this award shall include the base 
rate plus the arbitrated safety net adjustment expressed 
hereunder: 

Base Arbitrated Minimum 
Rate Safety Net Rate 

Adjustment 
$ $ $ (1) Veterinary Nurse (as defined) 

Chi completion of training and on 
registration 294.10 8.00 302.10 
After one year of service and thereafter 359.40 8.00 367.40 

(2) Trainee Veterinary Nurse 
(as defined) 

(a) In the first year of approved course—for work other than the 
prescribed minimum number of 

hours of supervised practical 
experience as set down in the 
approved course. 
Adult Trainee Veterinary 
Nurse 318.50 8.00 326.50 
Junior Trainee Veterinary 
Nurses shall receive the pre- 
scribed percentage of the Ani- 
mal Attendants' rate per week. 
Under 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(b) In the second year of approved course 
Trainee Veterinary Nurses shall receive 65% 
of the rate prescribed for Veterinary Nurses 
after three years of service. 

Provided that a Trainee Veterinary Nurse 
in the 2nd year of an approved course shall 
receive wages not less than he/she would 
have received in paragraph (a) of subclause 
(2) of this clause. 

Base Arbitrated Minimum 
Rate Safety Net Rate 

Adjustment 
S $ S (3) Inspector 359.30 8.00 367.30 

(4) Animal Attendant 318.50 8.00 326.50 
(5) All others directly employed in the care 311.60 8.00 319.60 

of animals and including Kennel Hand 
and Food Preparer 

(6) Junior Employees 
Junior employees shall receive the prescribed 

percentage of the 'All others' minimum rate 
prescribed in subclause (5) of this clause per week. 
Under 17 years of age 50% 
17 to 18 years of age 60% 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90% 

(7) An employee placed in charge of three or more 
other employees shall be paid an amount of $ 16.20 
per week in addition to his/her ordinary rate of 
pay. 

(8) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift an allowance of $1.49 per day shall be paid. 

BAKERS' (COUNTRY) AWARD No. 18 OF 1977 
No. R 18 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Acme Bakery & Others. 
No. 1545 of 1993. 

Bakers' (Country) Award No. 18 of 1977. 
No. R 18 of 1977. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1994. 

Order. 
HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Bakers' (Country) Award No. 18 of 1977 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 11th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Term 



4. Area 
5. Scope 
6. Deflnitions 
7. Hours 
8. Wages 
9. Overtime 

10. Holidays and Annual Leave 
11. Higher Duties 
12. Record and Right of Entry 
13. Contract of Service 
14. Accommodation 
15. Breakdowns 
16. Absence Through Sickness 
17. Apprentices 
18. Long Service Leave 
19. Fares and Travelling 
20. Payment of Wages 
21. Location Allowances 
22. Compassionate Leave 
23. Posting of Award and Union Notices 
24. Settlement of Disputes Procedures 
25. Superannuation 
26. Award Modernisation and Enterprise Consulta- 

tion 
27. Introduction of Change 
28. Enterprise Hours 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C 

2. Clause 8.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) (a) The total minimum wage payable each week 
shall consist of the weekly wage rates and 
other appropriate allowances and the appro- 
priate supplementary payment set out in this 
clause. 

Base Rate Supplemen- Award Rate 
Classification tary 

$ $ s 
Doughmaker 370.75 42.10 412.85 
Single Hand Baker 370.75 42.10 412.85 
Baker 364.20 42.10 406.30 
(b) (i) The supplementary payment set out in 

this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbablc to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enteiprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay presented by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance tenus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 

allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(c) Casual Employee: 
One thirty-eighth of the weekly rate 

prescribed for the class of work in which 
engaged plus 20 percent per hour. 

(d) Foreman: 
In addition to the total wage prescribed in 

this subclause for a doughmaker a foreman 
shall be paid: 

Rate 
Per Week 

$ 
(i) if placed in charge of less than 

four other employees 10.50 
(ii) if placed in charge of more 

than four but less than 10 
other employees 16.50 

(iii) if placed in charge of more 
than 10 and not more than 20 
other employees 25.40 

(iv) if placed in charge of more 
than 20 other employees 32.70 

(e) Disability Allowance: 

In addition to the total wage prescribed in 
this subclause, a disability allowance of 
$4.45 per week shall be paid to doughmakers 
and single hand bakers. 

3. Clause 21.—Supplementary Payments: Delete this 
clause. 

4. Clause 22.—Location Allowances: Delete the title of 
this clause and insert the following in lieu thereof: 

21.—Location Allowances. 

5. Clause 23.—Compassionate Leave: Delete the title of 
this clause and insert the following in lieu thereof: 

22.—Compassionate Leave. 

6. Clause 24.—Posting of Award and Union Notices: 
Delete the title of this clause and insert the following in lieu 
thereof: 

23.—Posting of Award and Union Notices. 

7. Clause 25.—Settlement of Disputes Procedures: Delete 
the title of this clause and insert the following in lieu thereof: 

24.—Settlement of Disputes Procedures. 

8. Clause 26.—Superannuation: Delete the title of this 
clause and insert the following in lieu thereof: 

25.—Superannuation. 

9. Clause 27.—Award Modernisation and Enterprise 
Consultation: Delete the title of this clause and insert the 
following in lieu thereof: 

26.—Award Modernisation and Enterprise Consultation. 

10. Clause 28.—Introduction of Change: Delete the title 
of this clause and insert the following in lieu thereof: 

27.—Introduction of Change. 

11. Clause 29.—Enterprise Hours: Delete the title of this 
clause and insert the following in lieu thereof: 

28.—^Enterprise Hours. 
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BAKERS' (METROPOLITAN) AWARD No. 13 of 1987 
No. A 13 of 1987 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Baking Industry Employers' Association of 

Western Australia. 
No. 1546 of 1993. 

Bakers' (Metropolitan) Award No. 13 of 1987 
No. A 13 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
1 March 1994. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Tbmlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Bakers' (Metropolitan) Award No. 13 of 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 11th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles December 1993 

2. Arrangement 
3. Term 
4. Area 
5. Scope 
6. Definitions 
7. Hours 
8. Wages 
9. Overtime 

10. Holidays 
11. Higher Duties 
12. Record and Right of Entry 
13. Tbrmination of Employment 
14. Accommodation 
15. Aged and Infirmed Workers 
16. Breakdowns 
17. Absence Through Sickness 
18. Apprentices 
19. Long Service Leave 
20. Allowances 
21. Payment of Wages—38 Hour Week 
22. Posting of Award and Union Notices 
23. Compassionate Leave 
24. Settlement of Disputes Procedure 
25. Income Maintenance Allowance 
26. Liberty to Apply 
27. Superannuation 
28. Enterprise Hours of Work 
29. Enterprise Agreements 

Schedule A—Parties to the Award 
Schedule B—Appendix: Buttercup Bakeries Ma- 
laga 
Schedule C—Appendix: Tip Top Bakeries Can- 
ning Vale 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this Clause. 

3. Clause 8.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) (a) The minimum ordinary weekly wages paya- 
ble under this award shall be: 

Base Rate Supplemen- Award Rate 
$ tary Pay- S 

ment 
$ 

Adult: 
Doughmaker 374.10 44.10 418.20 
Single Hand Baker 374.10 44.10 418.20 
Baker 363.20 44.10 407.30 
Bakers' Assistant 310.20 29.30 339.50 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in this 
clause is to be paid in addition to the base 
rates prescribed by this clause, and the 
total rate prescribed by this clause is the 
award rate of pay prescribed by this clause 
for the respective classification. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(c) Jobber: One thirty-eighth of the Bakers' 
wage plus 20 percent per hour. 

(d) Foreperson: In addition to the total wage 
prescribed in this clause for a doughmaker, 
a foreperson shall be paid: 

Rate 
Per Week 

$ 
(i) if placed in charge of less than 

four other employees (per 
week) 10.30 

(ii) if placed in charge of four but 
less than 10 other employees 
(per week) 16.50 

(iii) if placed in charge of 10 and 
not more than 20 other em- 
ployees (per week) 25.30 

(iv) if placed in charge of 20 or 
more other employees (per 
week) 32.70 

(e) Disability Allowance: 
In addition to the total wage prescribed in 

this subclause a disability allowance of $4.30 
per week shall be paid to doughmakers and 
single hand bakers. 

4. Clause 24.—Supplementary Payments: Delete this 
clause. 

5. Clause 25.—Settlement of Disputes Procedure: Delete 
the title of this clause and insert the following in lieu thereof: 

24.—Settlement of Disputes Procedure. 
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6. Clause 26.—Income Maintenance Allowance: Delete 
the title of this clause and insert the following in lieu thereof: 

25.—Income Maintenance Allowance. 
7. Clause 27.—Liberty to Apply: Delete the title of this 

clause and insert the following in lieu thereof: 
26.—Liberty to Apply. 

8. Clause 28.—Superannuation: Delete the title of this 
clause and insert the following in lieu thereof: 

27.—Superannuation. 
9. Clause 29.—Enterprise Hours of Work: Delete the title 

of this clause and insert the following in lieu thereof: 
28.—Enterprise Hours of Work. 

10. Clause 30.—Enterprise Agreements: Delete the title 
of this clause and insert the following in lieu thereof: 

29.—Enterprise Agreements. 
11. Schedule B—Appendix: Buttercup Bakeries Malaga: 

Delete subclause 3. of this Appendix and insert in lieu 
thereof the following: 

3. Interim Classification Structure 
In lieu of the wage rates shown in subclause (1) 

of Clause 8.—Wages of this award for the three 
classifications below the following will apply: 

Tbtal Wage (Per Week) 
Doughmaker $441.10 
Baker $425.20 
Baker's Assistant $354.40 

These wage rates are inclusive of: 
(a) an interim minimum rates adjustment of 

$18.60 for the Doughmaker, $17.90 for the 
Baker and $14.90 for the Baker's Assistant; 
and 

(b) an $8.00 Arbitrated Safety Net Adjustment 
in accordance with the December 1993 State 
Wage decision. 

Following determination of the final rela- 
tivities by the Western Australian Industrial 
Relations Commission the parties will deter- 
mine the rates for the above classifications. 

12. Schedule C—Appendix: Tip Top Bakeries Canning 
Vale: Delete subclause 3. of this Appendix and insert in lieu 
thereof the following: 

3. Interim Classification Structure 
In lieu of the wage rates shown in subclause (1) 

of Clause 8.—Wages of this award for the three 
classifications below the following will apply 
effective on the first pay period on or after the 9th 
day of February, 1994: 

Total Wage 
(Per Week) 

Doughmaker $441.10 
Baker $425.20 
Baker's Assistant $354.40 

These wage rates are inclusive of: 
(a) an interim minimum rates adjustment of 

$18.60 for the Doughmaker, $17.90 for the 
Baker and $14.90 for the Baker's Assistant; 
and 

(b) an $8.00 Arbitrated Safety Net Adjustment 
in accordance with the December 1993 State 
Wage decision. 

Following determination of the final relativities 
by the Western Australian Industrial Relations 
Commission the parties will determine the rates 
for the above classifications. 

No. 17 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Acme Bakery and Others. 

No. 30 of 1994. 

Breadcarters (Country) Award, 1976 
No. 17 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr 1. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Breadcarters (Country) Award, 1976 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 15th 
day of Febraary, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. State Wage Principles—June 1991" where they 
appear in this clause. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 6A.—Supplementary Payments: 
(A) Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) As part of the total minimum weekly wage 

rate payable under this Award the following 
supplementary payments for an adult em- 
ployee for each grade or sub-grade are to Ire 
added to the base rates of wages provided in 
Clause 6.—Wages of this award. 

Amount Per 
Week 

Grade 1 52.90 
Grade 2 54.80 
Grade 3 55.80 
Grade 4 57.20 
Grade 5 58.20 

(B) Immediately following subclause (4) of this clause 
insert a new subclause (5) as follows: 
(5) Supplementary payments set out in this 

clause represents payment in lieu of equiva- 
lent overaward payments. 

"Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus", "service 
increment" or any term whatsoever) which 
an employee would receive in excess of the 
"award wage" which applied prior to the 
decision of die Western Australian Industrial 
Relations Commission dated 24 December, 
1993 (Application No. 1457 of 1993) for the 
classification in which such employee is 
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added to the base rates of wages provided in 
Clause 6.—Wages of this award. 

Amount Per 
Week 

$ 
Grade 1 52.90 
Grade 2 54.80 
Grade 3 55.80 
Grade 4 57.20 
Grade 5 58.20 
Grade 6 59.10 

engaged. Provided that such payment shall 
exclude overtime, shift allowances, penalty 
rates, disability allowances, fares and trav- 
elling time allowances and any other ancil- 
lary payments of a like nature prescribed by 
the award. 

The supplementary payment at each clas- 
sification level includes an $8.00 adjustment 
reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated 
in the State Wage decision of 24 December, 
1993. Consistent with the requirements of the 
Principles the $8.00 Safety Net Adjustment 
is absorbable to the extent of any equivalent 
amount in rates of pay—whether overaward, 
award or industrial agreement—in excess of 
the minimum rates (classification rate and 
supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage 
Case decision. 

BREADCARTERS' (METROPOLITAN) AWARD 
No. 35 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Baking Industry Employers' Association of Western 
Australia and Others. 

No. 5 of 1994. 

Breadcarters' (Metropolitan) Award 
No. 35 of 1963. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Breadcarters' (Metropolitan) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 15th 
day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. State Wage Principles—June 1991" where they 
appear in this clause. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 6A.—Supplementary Payments: 
(A) Delete subclause (1) of this clause and insert the 

following in lieu thereof: 
(1) As part of the total minimum weekly wage 

rate payable under this Award the following 
supplementary payments for an adult em- 
ployee for each grade or sub-grade are to be 

(B) Immediately following subclause (4) of this clause 
insert a new subclause (5) as follows: 
(5) Supplementary payments set out in this 

clause represents payment in lieu of equiva- 
lent overaward payments. 

"Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus", "service in- 
crement" or any term whatsoever) which an 
employee would receive in excess of the 
"award wage" which applied prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December, 
1993 (Application No. 1457 of 1993) for the 
classification in which such employee is 
engaged. Provided that such payment shall 
exclude overtime, shift allowances, penalty 
rates, disability allowances, fares and travelling 
time allowances and any other ancillary pay- 
ments of a like nature prescribed by the award. 

The supplementary payment at each clas- 
sification level includes an $8.00 adjustment 
reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated 
in the State Wage decision of 24 December, 
1993. Consistent with the requirements of the 
Principles the $8.00 Safety Net Adjustment 
is absorbable to the extent of any equivalent 
amount in rates of pay—whether overaward, 
award or industrial agreement—in excess of 
the minimum rates (classification rate and 
supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage 
Case decision. 

BRICK MANUFACTURING AWARD 1979 
No. R 19 of 1979 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia W.A. Branch 

and 
Midland Brick Co Pty Ltd and Others 

No. 1718 of 1993. 
Brick Manufacturing Award 1979 

No. R 19 of 1979 
COMMISSIONER A.R. BEECH. 

8 March 1994. 
Order. 

HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Brick Manufacturing Award 1979 be varied 
in accordance with the following Schedule and that 



such variation shall have effect from the beginning of 
the first pay period commencing on or after the 23rd 
day of February 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 37.— 

Amenities of this clause delete 38.—Supplementary Pay- 
ments. 

2. Clause 9.—Overtime: Delete paragraphs (5)(a) and 
(5)(b) of this clause and insert in lieu the following: 

(5) (a) An employee required to work overtime for 
more than two hours, without being notified 
on the previous day or earlier that he/she will 
be so required to work, shall be supplied with 
a meal by the employer or paid $5.25 for a 
meal. 

(b) If the amount of overtime to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless the employer has 
notified the employee(s) concerned on the 
previous day or earlier that such second or 
subsequent meal will also be required, 
provide such meals or pay an amount of 
$3.20 for each second or subsequent meal. 

3. Clause 11.—Wages: Delete this clause and insert in 
lieu the following: 

11.—WAGES 
The following shall be the minimum rates of wages 

payable to employees covered by this Award: 
(1) (a) CLASSIFICATION S"P- 

ADULT EMPLOYEES: $ $ $ 
Tunnel Kiln Operator 360.30 12.30 372.60 
Machine Operator: Brick, 
Setting, Packing or 
Strapping 353.00 19.60 372.60 
Kiln Car Decker in Charge 353.00 19.60 372.60 
Refractory' Moulder, Brick 
Cutter, Setter, Drawer Off 
Bearer, Grinding Machine 
Operator, Brick Maker and 
Handler, Crucible Machine 
Operator 347.10 11.60 358.70 
Burner 343.20 15.40 358.60 
Powder Monkey 340.20 18.40 358.60 
Hand Press Operator, 
Presser Fancy Bricks, Clay 
Hole Motor Loco Driver, 
Track Loader, Loader Out 
to Tracks, Man Winding, 
Sorter, Packer, Strapper 339.10 11.00 350.10 
Operaton Mixer, Weigh- 
batcher Press, Sand Win- 
ning, Overhead Crane— 
After 2 months' service 350.60 8.00 358.60 
Steam Curing Operator 335.40 23.20 358.60 
Fork Lift Drivers 357.30 8.00 365.30 
Front End Loaders: 

(i) 35 b.h.p. 336.60 13.30 349.90 
(ii) 35 b.h.p.— 

130 b.h.p. 347.10 11.50 358.60 
(iii) Over 130 b.h.p. 349.80 15.40 365.20 

All Others and Trainees 
taring first two months' of ^^ mM 

(i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 

347.10 11.60 358.70 
343.20 15.40 358.60 
340.20 18.40 358.60 

339.10 11.00 350.10 

350.60 8.00 358.60 
335.40 23.20 358.60 
357.30 8.00 365.30 

336.60 13.30 349.90 

347.10 11.50 358.60 
349.80 15.40 365.20 

324.10 9.30 333.40 

Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(2) JUNIOR EMPLOYEES: 

Under 17 years of age 
17 to 18 years of age 
18 to 19 years of age 

(3) LEADING HANDS: $ 
In Charge of: 

(i) Not less than three and not more than 
ten other employees 14.65 

(ii) More than ten but not more than 
twenty other employees 22.25 

(iii) More than twenty other employees 29.00 
(4) SPECIAL RATES 

(a) Machine and Pan Drivers oiling machinery 
outside ordinary working hours shall be paid 
an additional half hour's pay per day at 
ordinary rates for performing such work. 

(b) Employees required to handle Manganese 
Dioxide shall be paid an allowance of $2.25 
per day or part thereof whilst required to 
handle such substance. 

4. Clause 33.—First Aid Allowance: Delete subclauses 
(1) and (2) and insert in lieu the following: 

(1) An employee who has been trained to render first 
aid and who is the current holder of an appropriate 
first aid qualification such as a certificate from the 
St John Ambulance Association or a similar body 
shall be paid a weekly allowance of $10.55 if 
nominated by an employer to perform first aid 
duty. 

(2) An employee who holds an appropriate certificate 
as prescribed in subclause (1) hereof who is 
nominated by an employer to be on stand-by to 
perform first aid duty shall be paid an allowance 
of $6.35 per week. 

5. Clause 38.—Supplementary Payments: Immediately 
following Clause 37.—Amenities delete Clause 38.— 
Supplementary Payments. 
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CEMENT TILE MANUFACTURING AWARD 
No. 3 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Brick, Tile and Pottery 

Industrial Union of Australia W.A. Branch 
and 

Monier Roof Tiles and Others 
No. 1727 of 1993. 

Cement Tile Manufacturing Award 
No. 3 of 1966 

COMMISSIONER A.R. BEECH. 
8 March 1994. 

Order. 
HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That the Cement Tile Manufacturing Award No. 3 
of 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 23rd day of February 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 33.— 

Redundancy in this clause delete 34.—Supplementary 
Payments. 

2. Clause 8.—Overtime: Delete subclause (5) of this 
clause and insert in lieu the following: 

(5) (a) An employee required to work overtime for 
more than two hours without being notified 
on the previous day or earlier that he/she will 
be so required to work shall be supplied with 
a meal by the employer or be paid $5.25 for 
a meal. 

(b) If the amount of overtime to be worked 
necessitates a second or subsequent meal the 
employer shall, unless the employer has 
notified the employee(s) concerned the previ- 
ous day or earlier that such second or 
subsequent meal will also be required, 
provide such meals or pay an amount of 
$4.80 for each second or subsequent meal. 

3. Clause 10.—Wages: Delete subclauses (1) and (3) of 
this clause and insert in lieu the following: 

(1) (a) CLASSIFICATION: Rate Supple- Award 
Per mentary Rate 

Week 
ADULT EMPLOYEES: $ $ $ 
Fork Lift Driver 357.80 14.80 372.60 
Machine Operator 352.90 19.50 372.40 
Hand Presser 352.90 13.90 366.80 
Ridge Maker and 
Finisher and Stripper 352.90 13.90 366.80 
Colour Operator 347.30 15.30 362.60 
Stripper and Stacker 
Tiles 337.30 10.20 347.50 
AH Others 337.30 10.20 347.50 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 

(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. . 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(3) LEADING HANDS: 
In addition to the rates herein prescribed a Leading 
Hand appointed as such shall be paid per week:— 

$ 
(a) If placed in charge of not less than 

3 and not more than 10 other 
employees 16.30 

(b) If placed in charge of more than 10 
and not more than 20 other 
employees 23.05 

(c) If placed in charge of more than 20 
other employees 29.85 

4. Clause 29.—Clothing and Safety Boots: Delete para- 
graphs (l)(b) and (2)(b) of this clause and insert in lieu the 
following: 

(1) (b) By arrangement between the employer and 
his/her employees at any particular plant and 
with the agreement of the Union, an allow- 
ance of $1.65 per week may be substituted 
in place of the supply of clothing; 

(2) (b) By arrangement between the employer and 
his/her employees at any particular plant and 
with the agreement of the union, an allow- 
ance of $1.65 per week for the purchase of 
approved safety boots may be substituted in 
place of the supply of boots. 

5. Clause 32.—First Aid Allowance: Delete subclauses 
(1) and (2) of this clause and insert in lieu the following: 

(1) An employee who has been trained to render first 
aid and who is the current holder of an appropriate 
first aid qualification such as a certificate from the 
St John Ambulance Association or a similar body 
shall be paid a weekly allowance of $10.50 if 
nominated by an employer to perform first aid 
duty. 

(2) An employee who holds an appropriate certificate 
as prescribed in subclause (1) hereof who is 
nominated by an employer to be on stand-by to 
perform first aid duty shall be paid an allowance 
of $6.30 per week. 

6. Clause 34.—Supplementary Payments: Immediately 
following Clause 33.—Redundancy delete Clause 34.— 
Supplementary Payments. 



CLEANERS AND CARETAKERS AWARD 1969 
No. 12 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Coca-Cola Bottlers (Perth) Ltd & Others. 
No. 1558 of 1993. 

Cleaners and Caretakers Award 1969 
No. 12 of 1969. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1994. 

Order. 
HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers Award, 1969 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 11 th 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 22.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 
22.—Wages. 

(1) The minimum total rate of wage payable under this 
award shall be as follows: 

Base Supple- Award 
Rate 

$ 
mentary 

$ 
Rate 

$ 
Adult Employees: 
Cleaner 340.60 8.00 348.60 
Caretaker 357.20 8.00 365.20 
Watchman 338.30 8.00 346.30 
Watchman (Mobile) 354.20 8.00 362.20 
Watchman/Cleaner 339.40 8.00 347.40 
Window Cleaner 346.10 8.00 354.10 
Lift Attendant 336.10 8.00 344.10 
Attendant 331.70 8.00 339.70 
Female Lavatory Attendant 338.80 8.00 346.80 

(b) (i) The supplementary payment set out in this 
clause includes an $8.00 adjustment reflect- 
ing the application of the Arbitrated Safety 
Net Adjustment set out in the December 
1993 State Wage Decision. Consistent with 
the requirements of that decision, the $8.00 
safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of 
pay (whether overaward, award or enterprise 
agreement) in excess of the minimum rates 
of pay (classification rate plus supplementary 
payment). 

(ii) The supplementary payment set out in this 
clause is to be paid in addition to the base rate 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of 
pay prescribed by this clause for the respec- 
tive classification. 

(iii) The supplementary payment set out in this 
clause represents payment in lieu of equiva- 
lent overaward payments. 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overaward 

payment", "attendance bonus", or any term 
whatsoever) which an employee would re- 
ceive in excess of the "award wage". 
Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, 
disability allowances, fares and travelling 
time allowances and any other ancillary 
payments of a like nature prescribed by the 
award". 

(c) Junior Employees: 
Junior employees shall be paid the prescribed 

percentage of the adult rates for the class of work 
on which they are engaged. 

% 
Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

CLEANERS AND CARETAKERS (CAR AND 
CARAVAN PARKS) AWARD 1975 

No. 5 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Kings Parking Co (WA) Pty Ltd & Others 
No. 1559 of 1993. 

Cleaners and Caretakers (Car and Caravan Parks) Award 
1975 

No. 5 of 1975. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

25 February 1994. 
Order. 

HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Car and Caravan 
Parks) Award 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 11th day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 24.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 
Per Week 

$ 
Base Rate Supple- Award Rate 

mentary 
Payment 

(1) (a) Adult Employees 
Caretaker 357.20 8.00 365.20 
Cleaner 340.60 8.00 348.60 
Watchman 338.30 8.00 346.30 
Parking Attendant 336.10 8.00 344.10 



(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus", 
or any term whatsoever) which an 
employee would receive in excess of the 
''award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

CONTRACT CLEANERS AWARD, 1986 
No. A6 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Airlite Cleaning Pty Ltd & Others. 
No. 1561 of 1993. 

Contract Cleaners Award, 1986 
No. A6 of 1985. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1994 

Order. 
HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Contract Cleaners Award, 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 11 th 
day of Januaiy, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 20.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 

20.—Wages. 
The minimum total rates of wages payable to 

employees covered by this award shall be— 
Rate Per Week 

Base Supplemen- Award 
Rate tary Wage 

Payment 
$ $ $ 

(1) (a) Adult Employees: 
Cleaner 319.20 53.40 372.60 
Window Cleaner 325.10 54.20 379.30 

Rate Per Hour 
$ 

(b) Casual Employees: 
Cleaner 11.7663 
Window Cleaner 11.9779 

(c) Calculation of Wage Rates—State Wage 
Case Decisions 

In circumstances where award wages are 
to be increased as a result of State Wage Case 
decisions the amount of the increase shall be 
calculated and applied to the Wages pre- 
scribed in subclause (a) hereof as follows: 

Whenever the State Wage Case decision 
provides that award wages be increased by a 
percentage, a flat money amount, or a 
combination of a percentage and flat money 
amount, the Base Rate and the Award Wage 
shall be increased by applying the same 
percentage and/or by adding die same money 
amount. The Supplementary Payment shall 
be calculated by deducting the new Base 
Rate from the new Award Wage and any 
increase in the Supplementary Payment 
should not reduce the residual level of 
overaward payment existing as at 25 Febru- 
ary, 1992. 

(d) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus", 
or any term whatsoever) which an 
employee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
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payments of a like nature prescribed by 
the award. 

of the first pay period commencing on or after the 11th 
day of January. 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Airlite Cleaning Pty Ltd & Others. 
No. 1561 of 1993. 

Contract Cleaners Award, 1986 
No. A6 of 1985. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 March 1994. 

Correction Order. 
WHEREAS an error occurred in Order No. 1561 of 1993 
issued on the 25th day of February, 1994 (unreported), the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby Orders that the 
error be corrected in accordance with the following 
schedule: 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 
Delete the instruction at the commencement of the 

schedule and insert in lieu the following: 
"Clause 20.—Wages: Delete number and title "20.— 

Wages" and the preamble of this clause". 

DAIRY FACTORY WORKERS' AWARD 1982 
No. A15 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Brownes Dairy Pty Ltd & Others. 
No. 1569 of 1993. 

Dairy Factory Workers' Award 1982 
No. A15 of 1982. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1994. 

Order. 
HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Dairy Factory Workers' Award 1982 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 

Schedule. 
Clause 29.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 
(1) (a) The minimum weekly rate of wage payable 

to employees covered by this award shall be as 
expressed hereunder as a base and supplementary 
payment: 

Base Supple- Total 
Rate mentary Rate 

Payment 
$ $ $ 

(i) Dairy Production Worker 
—Grade I 284.70 48.70 333.40 

A new employee with less 
than three months of employ- 
ment in the industry who 
performs routine duties under 
supervision 

(ii) Dairy Production Worker 
—Grade II 314.00 52.80 366.80 

Shall mean an employee 
classified as such engaged on 
work in connection with or 
incidental to the production 
and distribution operations of 
the employer and who is able 
to perform duties under super- 
vision beyond the skills of a 
Grade I employee and who, 
may be required to regularly 
carry out a range of the spe- 
cific duties listed hereunder 
for which they have been 
suitably trained— 
Special Duties—Grade II 
(aa) Recrater/Decrater 
(bb) Cool Room Hand 
(cc) Wheeler 
(dd) Yard Person 
(ee) Auto Cutting 

(Cheese Section) 
(ff) Spotter 

(gg) Hand Packer 
(hh) Machine Feeder 
(ii) Hand Conveyor Loader 
(jj) Box Maker 

(kk) Powdered Milk Bagger 
(11) Cleaner (General) 

(iii) Dairy Production Worker 
—Grade III 321.20 53.90 375.10 

Shall mean an employee 
classified as such who is en- 
gaged on work in connection 
with or incidental to the pro- 
duction and distribution oper- 
ations of the employer and 
who is able to perform duties 
with routine supervision, be- 
yond the skills of a Grade II 
employee and who may be 
required to regularly carry out 
a range of the specific duties 
listed hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade III 
(aa) Mobile Electric 

Milk Crate Lifter 
(bb) Cheese Room Hand 

(Machine Operator) 



Base Supple- "Ibtal 
Rate mentary Rate 

Payment 
$ $ $ 

(cc) Mill Attendant 
(Casein/Cheese Manuf. 
Plants) 

(dd) Separator Operator 
(ee) Freezer Room Hand 
(ff) Laboratory Assistant 

(gg) Bulk Bag Operator 
(Milk Section) 

(hh) Separator Operator 
(Cheese) 

(ii) Pickers 
(jj) Despatch Hands 

(kk) Cleaning/Machine 
Operator 

(11) Milk Receiver and 
Sampler 

(iv) Dairy Production Worker 
—Grade IV 328.60 54.90 383.50 

Shall mean an employee 
classified as such who is en- 
gaged on work in connection 
with or incidental to the pro- 
duction and distribution oper- 
ations of the employer and 
who is able to carry out duties 
beyond the skills of a Grade 
III employee and who, may be 
required to regularly carry out 
a range of the specific duties 
listed hereunder for which 
they have been suitably 
trained— 
Special Duties—Grade IV 
(aa) Pasteuriser (HTST) 
(bb) Separator and/or 

Mix Maker 
(cc) Machine Operator (Cup) 
(dd) Tester and Grader 
(ee) Cream Grader (Single) 
(ff) Cream Tester (Single) 

(gg) Assist. Cheese-maker 
(hh) Pasteuriser Operator 

(Cheese) 
(ii) Butter Cutter 

(in charge of machine) 
(jj) Vacreator Operator 

(kk) "tester and Grader 
(Casein—Certificated) 

(11) Casein Maker 
(mm) Continuous Evaporator 

(Dryer Operator) 
(nn) Machine Operator (Single) 
(oo) Blow Moulder Operator 
(pp) Reverse Osmosis and/or 

Ultra Filtration 
Operator 

(qq) Blender/Mix Maker 
(rr) Butter Maker 
(ss) Despatch (Multiple 

Function) 
(tt) Boiler Attendant 

(v) Dairy Production Worker 
—Grade V 343.20 57.00 400.20 

Shall mean an employee 
classified as such who is en- 
gaged on work in connection 
with or incidental to the pro- 
duction and distribution oper- 
ations of the employer and 
who is able to perform duties 
beyond the skills of a Grade 
IV employee and who, may be 

Base Supple- Ibtal 
Rate mentary Rate 

Payment 
$ $ $ 

required to regularly cany out 
a range of the specific duties 
listed hereunder for which 
they have been suitably 
tiained— 
Special Duties—Grade V 
(aa) technical Assistant 

(Unqualified) 
(bb) Butter Maker with 

Certificate 
(cc) Machine Operator 

(Multiple) 
(dd) Auto Form—Fill 

Aspectic Machine 
(ee) Blow Moulder 

Operator (Advanced) 
(ff) Stores (Advanced) 

(gg) Process Controller 
(UHT, Ultra Clean, 
Pasteuriser) 

(vi) Dairy Production Worker 
—Grade VI 350.40 58.10 408.50 

Shall mean an employee 
classified as such who is en- 
gaged on work in connection 
with or incidental to the pro- 
duction and distribution oper- 
ations of the employer and 
who is able to perform duties, 
beyond the skills of a Grade V 
employee, and who, may be 
required to regularly cany out 
at least one of the specific 
duties listed hereunder for 
which they have been suitably 
trained— 
Special Duties—Grade VI 
(aa) technical Assistant 

(Qualified) 
(bb) Cheese Maker (Qualified— 

up to 2 varieties) 
(cc) Process Controller 

(Advanced) Automated 
Batch making and 
Computerised Plant 

(vii) Dairy Production Worker 
—Grade VII 365.20 60.00 425.20 

Shall mean an employee 
who is classified as such who 
is engaged on work in connec- 
tion with or incidental to the 
production and distribution 
operations of the employer 
and who is able to perform 
duties beyond the skills re- 
quired of a Dairy Production 
Worker—Grade VI and who, 
may be required to regularly 
carry out at least one of the 
specific duties listed hereun- 
der for which they have been 
suitably trained— 
Special Duties—Grade VII 
(aa) Laboratory technician 
(bb) Cheese Maker (Advanced 

—more than 2 
varieties) 

(b) (i) The supplementary payment set out in this 
clause includes an $8.00 adjustment reflecting the 
application of the Arbitrated Safety Net Adjustment set 
out in the December 1993 State Wage Decision. 
Consistent with the requirements of that decision, the 
$8.00 safety net adjustment is absorbable to the extent 
of any equivalent amount in rates of pay (whether 
overaward, award or enterprise agreement) in excess of 



the minimum rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in this clause 
is to be paid in addition to die base rate prescribed by 
this clause, and the total rate prescribed by this clause 
is the award rate of pay prescribed by this clause for 
the respective classification. 

(iii) The supplementary payment set out in this 
clause represents payment in lieu of equivalent 
overaward payments. 

(iv) "Overaward payment" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus" or any term whatsoever) which an 
employee would receive in excess of the "award 
wage". Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, disability 
allowances, fares and travelling time allowances and 
any other ancillary payments of a like nature prescribed 
by the award. 

$438.10 

FURNITURE TRADES INDUSTRY AWARD 
No. A 6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Joyce Australia Ltd and Others. 

No. 1719 of 1993. 
Furniture Trades Industry Award 

No. A 6 of 1984. 
COMMISSIONER A.R. BEECH. 

3 March 1994. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A.C. Tomlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Furniture Trades Industry Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 10th 
day of January 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Wages: Delete subclauses (2), (3), (4) and 

(5) of this clause and insert in lieu the following: 
(2) Wages 

The minimum rate of wage, including supple- 
mentary payments, for employees covered by this 
award shall be: 
(a) Furniture Making Employee 

Group 1 $325.40 
Furniture Making Employee 

Group 2 $342.10 
Furniture Making Employee 

Group 3 $364.60 
Furniture Making Employee 

Group 4 $385.50 

Furniture Making Employee 
Group 5 $417.20 

Furniture Making Employee 
Group 6 $438.10 

Furniture Making Employee 
Group 7 $458.90 

(b) Provided that any increase payable under this 
subclause, shall be reduced by the amount of 
any payment being made to that employee in 
addition to the provision of paragraph (a) of 
this subclause, whether such payment is 
being made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(c) Supplementary Payments 
(i) In addition to the rates payable under the 

provisions of subclause (2) of this 
clause, all adult employees shall be paid 
a supplementary payment of $8.00 per 
week for all purposes of this award. 

(ii) Provided that the amount payable to any 
employee pursuant to subparagraph 
(c)(i) of this subclause shall be reduced 
by the amount of any payment being 
made to that employee in addition to the 
provisions of this clause, whether such 
payment is being made by virtue of any 
Order, Industrial Agreement or other 
Agreement. 

(3) Tool Allowance 
Where the employer does not provide a Cabi- 

netmaker with the tools ordinarily required by a 
cabinetmaker in the performance of his/her work 
of cabinetmaking, the employer shall pay a tool 
allowance of $9.30 per week. 

The Tool Allowance for cabinetmaking appren- 
tices shall be subject to the provisions hereof, and 
when applicable paid at the rate prescribed by 
subclause (3) of Clause 34.—Apprentices. 

(4) Apprentices 
(a) The minimum rate of pay per week for an 

apprentice shall be the percentage shown in 
paragraph (b) herein of the total rate of pay 
inclusive of supplementary payment for a 
Furniture Making Employee Group 5. 

(b) Percentages: 
(i) Four Year Term— % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(ii) Three and a Half Year 
Term— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(iii) Three Year Term— 
Apprentices who have com- 
pleted 12 months full time 
training— 
First year 55 
Second year 75 
Third year 88 

(iv) Three Year Term— 
First year 42 
Second year 55 
Third year 88 

(5) Junior Employees 
(a) The minimum rate of pay per week for a 

junior employee shall be the percentages 
shown in paragraph (b) herein, of the total 
rate of pay inclusive of supplementary 



payment for a Furniture Making Employee 
Group 2. 

(b) Percentages % 
Under 16 years 38 
Between 16 and 17 years 46 
Between 17 and 18 years 53 
Between 18 and 19 years 73 
Between 19 and 20 years 80 
Between 20 and 21 years 85 

Liberty to amend this clause is reserved. 

2. Clause 10.—Leading Hands: Delete this clause and 
insert in lieu the following: 

10.—Leading Hands. 

An employee placed in charge of:— 

(1) Not less than 3 and not more than 10 other 
employees shall be paid $16.50 per week 
extra. 

(2) More than 10 and not more than 20 other 
employees shall be paid $20.30 per week. 

(3) More than 20 other employees shall be paid 
$26.70 per week. 

3. Clause 11.—Setter Out: Delete this clause and insert 
in lieu the following: 

11.—Setter Out. 

A cabinetmaker other than a Leading Hand who sets 
out from plans prepared for that purpose, detailed work 
for other cabinetmakers shall be paid an extra $2.65 per 
day. 

4. Clause 19A.—Car Allowance: Delete subclause (3) of 
this clause and insert in lieu the following: 

GOLD MINING ENGINEERING AND 
MAINTENANCE AWARD No. 26 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australian Branch 

and 

Kalgoorlie Consolidated Gold Mines Pty Ltd 

No. 65 of 1994. 

Gold Mining Engineering and Maintenance 
Award No. 26 of 1947. 

COMMISSIONER J.F. GREGOR. 

21 February 1994. 
Order. 

HAVING heard Mr D. Hicks on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders— 

That the Gold Mining Engineering and Maintenance 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 14th day of February 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

(3) A year for the purpose of this clause shall 
commence on the 1 st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over 
Over 1600 cc 1600 cc 

2600 cc -2600 cc & Under 
Metropolitan Area 48.1 43.0 37.4 
South West Land 
Division 49.2 44.1 38.4 
North of 23.5 South 
Latitude 54.0 48.6 42.3 
Rest of the State 50.8 45.6 39.5 
Motor Cycle (in all areas) 16.3c per kilometre 

Schedule. 

1. Schedule IV—Parties to the Award: Delete this 
schedule and insert in lieu thereof the following: 

Schedule IV—Parties to the Award. 

Union Party to the Award 

Metals and Engineering Workers' Union 
—Western Australian Branch, 
1111 Hay Street, West Perth WA 6005 

Employer Parties to the Award 

Western Mining Corporation Limited, 
191 Great Eastern Highway, 
Belmont WA 6104 

5. Clause 40.—Dirt or Dust Money: Delete subclause (2) 
of this clause and insert in lieu the following: 

(2) Where adequate dust extraction systems are not in 
use employees engaged in gametting or fibre 
teasing or needling or filling soft filled mattresses, 
pillows, etc., shall be paid at the rate of 85 cents 
per day in addition to the prescribed rate. 

Central Norseman Gold Corporation Ltd, 
PO Box 56, 
Norseman WA 6443 

Hill 50 Gold Mine NL, 
Mount Magnet WA 6338 
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HEAT CONTAINMENT INDUSTRIES 
(REFRACTORY SPECIALTIES) AWARD 

No. 3 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia W.A. Branch 

Heat Containment Industries. 
No. 1728 of 1993. 

Heat Containment Industries (Refractory 
Specialties) Award No. 3 of 1981. 

COMMISSIONER A.R. BEECH. 
March 1994. 

HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Heat Containment Industries (Refractory 
Specialties) Award No. 3 of 1981 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 23rd day 
of February 1994. 

(Sgd.) A.R. BEECH, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 30.— 

Settlement of Disputes, Claims and Grievances of this 
Clause delete 31.—Supplementary Payments. 

2. Clause 12.—Wages: Delete this clause and insert in 
lieu the following: 

12.—Wages 
(1) (a) The following shall be the minimum rates of 

wages to be paid to employees covered by 
this Award: 
Classification Rate Per Supple— Award 

Week Mentary Rate 

Plant Attendant $344.90 47.57 392.47 
Casual Plant 

Attendant $332.80 17.02 349.82 
(b) (i) The supplementary payment set out in 

this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(2) Leading Hand: 
A leading hand as defined placed in $15.00 
charge of not more than ten other 
employees shall receive per week an 
additional 

3. Clause 28.—Special Rates: Delete this clause and 
insert in lieu the following: 

28.—SPECIAL RATES 
(1) (a) An employee who has been trained to render 

first aid and who is a current holder of an 
appropriate first aid qualification such as a 
certificate from the St. John Ambulance 
Association or a similar body shall be paid 
a weekly allowance of $5.25 if appointed by 
the employer to perform first aid duty. 

(b) The employer shall cover any appropriate 
costs to enable first aid officers' qualifica- 
tions to be current at all times. 

(2) Meal Allowance: 
The allowance to be paid in accordance with 
Clause 9(6) of this award shall be $5.25. 

(3) Dust Money: 
The sum of $1.15 per hour shall be paid to 
employees whilst in areas designated dusty by 
employer and union representatives. 

4. Clause 31.—Supplementary Payments: Immediately 
following Clause 30.—Settlement of Disputes, Claims and 
Grievances delete Clause 31.—Supplementary Payments. 

LIFT INDUSTRY (ELECTRICAL AND METAL 
TRADES) AWARD 1973 

No. 9 of 1973 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Otis Elevator Co Pty Ltd and Others 

No. 1666 of 1993. 
Lift Industry (Electrical and Metal Trades) Award 1973 

No. 9 of 1973 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Lift Industry (Electrical and Metal Trades) 
Award 1973 be varied in accordance with the following 



Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G. G. HALLIWELL, 
-.S.] Senior Commissioner. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Schedule. 

First Schedule—Wages: Delete subclause (1) of this 
Schedule and insert in lieu thereof the following: 

(1) (a) The rate of wage payable to each employee 
covered by this award shall be set out 
hereunder and shall comprise the base rate 
and supplementary payment for each classifi- 
cation and in addition the special payment 
assigned to the class of work. 

Supple- Addi- Safety Total 
Base inentary tional 
Rate Pay- Pay- 
Per ment ment 

Week Per Per 
Week Week 

tional Net Rate 
Pay- Adjust- Per 
ment ment week 
Per 

Classifications $ $ $ $ $ 
Lift Industry 
Employee 
Grade 5 Elec- 
trician—Spe- 
cial Class 389.80 52.10 15.60 8.00 465.50 
Lift Industry 
Employee 
Grade 4 Fitter 
Erector 379.60 52.10 15.60 8.00 455.30 
Lift Industry 
Employee 
Grade 3 Elec- 
trical Fitter 
Electrical In- 
staller Fitter 364.80 52.10 15.60 8.00 440.50 
Lift Industry 
Employee 
Grade 2 Tool 
and Material 
Storeperson 324.70 52.10 15.60 8.00 400.40 

(b) The $8.00 Safety Net Adjustment in (a) 
above reflects the application of the arbi- 
trated safety net adjustment principle enunci- 
ated in the State Wage Decision of 24 
December, 1993. 

Consistent with the requirements of that 
principle the $8.00 safety net adjustment is 
absorbable to the extent of any equivalent 
amounts in rates of pay—whether overaward 
or industrial agreement—in excess of the 
minimum rates prescribed in accordance 
with the September 1989 State Wage Case 
Decision. 

Anodisers W.A. and Others. 
No. 1668 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

9 March 1994. 
Order. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 31.—Wages and Supplementary Payments: 

Delete subclause (1) of this clause and insert the following 
in lieu: 

(1) The minimum award rate payable weekly to adult 
employees (other than apprentices) classified under a 
defined level specified in Clause 5.—Definitions and 
Classification Structure, shall be made up of a base 
rate, plus a supplementary payment, and safety net 
adjustment, giving a total award rate as follows: 

(a) Wage Group Base Supple- Safety Total 

Level C14 284.80 40.60 8.00 333.40 
Level C13 299.50 42.60 8.00 350.10 
Level C12 319.20 45.40 8.00 372.60 
Level Cll 337.40 48.10 8.00 393.50 
Level C10 365.20 52.00 8.00 425.20 
Level C 9 383.50 54.60 8.00 446.10 
Level C 8 401.70 57.20 8.00 466.90 
Level C 7 420.00 59.80 8.00 487.80 
Level C 6 456.50 65.00 8.00 529.50 
Level C 5 474.80 67.60 8.00 550.40 

(b) Wage Group 
Automotive 
Electrical Fitter 365.20 52.00 8.00 425.20 

Motor Mechanic 365.20 52.00 8.00 425.20 
Motor Cycle 
Mechanic 365.20 52.00 8.00 425.20 

(c) Supplementary Payments 
(i) Where an employee is in receipt of a rate of 

pay which exceeds the Award Rate Per Week 
prescribed in paragraphs (a) and (b) above, 
whether such payment is being made by 
virtue of any order, industrial agreement or 
other agreement or arrangement, then such 
rate will be deemed to be inclusive of the 
Supplementary Payment. 
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(ii) Overtime, shift allowances, penalty rates, 
disability allowances, special rates, fares and 
travelling time allowances and any other 
work related allowances prescribed by this 
award shall not be offset against Supplemen- 
tary Payments. 

(iii) Alterations to the base rate and supplemen- 
tary payments arising out of the variation 
occurring on 19 November, 1992 to reflect 
the percentage relativities in Clause 5.— 
Definitions and Classification Structure of 
this award for each classification level shall 
not provide cause to allow an increase or 
decrease of an employee's total remuneration 
if the total remuneration is in excess of the 
award rate per week prescribed in subclauses 
(a) and (b) hereof. 

(iv) The $8.00 safety net adjustment reflects the 
application of the arbitrated safety net adjust- 
ment principle enunciated in the State Wage 
decision of 24 December, 1993. 

Consistent with the requirements of that 
principle the $8.00 safety net adjustment is 
absorbable to the extent of any equivalent 
amount in rates of pay—whether overaward 
or industrial agreement—in excess of the 
minimum rates (classification rate and sup- 
plementary payment) prescribed in accor- 
dance with the September 1989 State Wage 
Case decision. 

2. Appendix 3—ABB Power Transmission Pty Ltd: 
Delete Clause 3.—Wages of this Appendix and insert in lieu 
the following: 

3.—-Wages. 

(a) The minimum total wage payable weekly to adult 
employees classified herein shall be as follows: 

Base Safety Total 
Rate Supple- Net Rate 
Per mentary Adjust- Per 

Week Payment ment Week 
$ $ $ $ 

Adult Employees: 
Wage Group CIO 365.20 52.00 8.00 425.20 
Coil Winder 1st Class 
Transformer Assembler 
1st Class 

Wage Group Cll 337.40 48.10 8.00 393.50 
Coil Winder 2nd Class 
Transformer Assembler 
2nd Class 

Transformer Protective 
Coating 1st Class 
Insulation Processor 
1st Class 

Wage Group C12 319.20 45.40 8.00 372.60 
Coil Winder 3rd & 4th 
Class 
Insulation Processor 
2nd Class 

Transformer Protective 
Coating 2nd Class 

Transformer Assembler 
3rd Class 

Transformer Tanker 1st 
Class 

Wage Group C13 299.50 42.60 8.(X) 350.10 
Coil Builder 1 st 
Class 
Insulation Processor 
3rd Class 

Transformer Assembler 
4th Class 

Transformer Tanker 
2nd Class 

(b) The amount payable to any employee pursuant to 
the supplementary payment provisions of this 
clause: 

(i) shall be for all purposes of this award; 

(ii) shall be reduced by the amount of any 
payment being made to that employee in 
addition to the said rates otherwise than 
pursuant to the supplementary payment pro- 
visions of this subclause, whether such 
payment is being made by virtue of any 
order, industrial agreement or other agree- 
ment or arrangement. 

(c) The $8.00 Safety Net Adjustment reflects the 
application of the $8.00 Safety Net Adjustment 
Principle enunciated in the State Wage decision 
of 24 December, 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 Safety Net Adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether award or industrial agreement in 
excess of the minimum rates (classification rate 
and supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage Case 
decision. 

3. Part II—Construction Work, Clause 10.—Wages: 

A. Delete subclause (1) of this clause and insert the 
following in lieu thereof: 

(1) (a) Subject to Clause 5.—Special Rates and 
Provisions of this Part of the award the 
ordinary weekly rate of wage shall be as set 
out hereunder and shall be inclusive of all 
special rates and allowances and be paid as 
an "all purpose" rate. 

(b) The ordinary weekly wage of an employee 
(other than an apprentice) shall consist of the 
base rate, special payment and the Safety Net 
Adjustment as applicable, as set out in 
subclause (2) of this clause. 

The $8.00 Safety Net payment set out in 
subclause (2) hereof represents a payment 
arising from the December 1993 State Wage 
Case and shall be absorbed into any overa- 
ward payment. 

An "Overaward Payment" is defined as 
the amount (whether it be termed "overa- 
ward payment", "attendance bonus", 
"service increment" or any term whatso- 
ever) which an employee would receive in 
excess of the "award wage" which applied 
immediately prior to the decision of the 
Western Australian Industrial Relations 
Commission dated 24 December, 1993 (Ap- 
plication No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. 
Provided that such payment shall exclude 
overtime, shift allowances, penalty rates, 
disability allowances, fares and travelling 
time allowances and any other ancillary 
payments of a like nature prescribed by the 
award. 

The Additional Safety Net payment at 
each classification level includes an $8.00 
adjustment reflecting the application of the 
Arbitrated Safety Net Adjustment Principle 
enunciated in the State Wage decision of 24 
December, 1993. 

Consistent with the requirements of that 
Principle the $8.00 safety net adjustment is 
absorbable to the extent of any equivalent 
amount in rates of pay—whether overaward 
or industrial agreement—in excess of the 
minimum rates (classification rate and sup- 
plementary payment) prescribed in accor- 
dance with the September, 1989 State Wage 
Case decision. 
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B. Delete paragraph (a) of subclause (2) of this clause and 
insert the following in lieu thereof: 

(a) Classification 
Safety Total 

Base Special Net Rate 
Rate Payment Adjust- Per 

ment Week 
$ $ $ $ 

(i) Instrumentation and 
Controls Tradesper- 
son 423.80 96.00 8.00 527.80 

(ii) Instrument Trade- 
sperson—Complex 
Systems 386.60 84.90 8.00 479.50 

(iii) Instrument Trade- 
sperson 380.10 80.10 8.00 468.20 

(iv) Scientific Instrument 
Maker 380.10 80.10 8.00 468.20 

(v) Welder—Special 
Class 371.40 80.10 8.00 459.50 

(vi) Welder 362.90 80.10 8.00 451.00 
(vii) Electrician-—Special 

Class 386.60 84.90 8.00 479.50 
(viii) Electrical Fitter 362.90 80.10 8.00 451.00 

(ix) Electrical Installer 362.90 80.10 8.00 451.00 
(x) Boilermaker 362.90 80.10 8.00 451.00 

(xi) Tradesperson the 
greater part of whose 
time is occupied in 
marking off and/or 
template making 367.10 80.10 8.00 455.20 

(xii) Mechanical Trade- 
sperson—Special 
Class 386.60 84.90 8.00 479.50 

(xiii) Tradesperson 362.90 80.10 8.00 451.00 
(xiv) Pipe Fitter 362.90 80.10 8.00 451.00 
(xv) Fitter—Refrigeration 362.90 80.10 8.00 451.00 

(xvi) Fitter—Window 
Frame 362.90 80.10 8.00 451.00 

(xvii) Motor Mechanic 362.90 80.10 8.00 451.00 
(xviii) Machinist—Engi- 

neering: 
First Class 362.90 80.10 8.00 451.00 
Second Class 327.20 66.80 8.00 402.00 

(xix) Certificated Rigger 
or Scaffoider 345.70 68.90 8.00 422.60 

(xx) Rigger or Scaf- 
foider—Other 334.70 67.70 8.00 410.40 

(xxi) Tool and Material 
Storesperson 322.90 65.80 8.00 396.70 

(xxii) Tradesperson's As- 
sistant 310.20 64.30 8.00 382.50 

(xxiii) Tradesperson's As- 
sistant—who from 
time to time uses a 
grinding machine 311.70 65.80 8.00 385.50 

(xxiv) Lagger— 
first 6 months' ex- 
perience 310.20 63.40 8.00 381.60 

2nd and 3rd six 
months' experi- 
ence 311.70 65.40 8.00 385.10 

4th and 5th six 
months' experi- 
ence 

thereafter 
315.90 
317.40 

65.60 
66.60 

8.00 
8.00 

389.50 
392.00 

(xxv) Grinder using porta- 
ble machine 315.90 65.70 8.00 389.60 

(xxvi) Crane Attendant and 
Dogman 334.70 67.70 8.00 410.40 

(xxvii) Labourer 291.60 62.10 8.00 361.70 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Universal Milling Co. Pty Ltd and Others 

No. 1593 of 1993. 
Mineral Earths Employees' Award 

No. 9 of 1975. 
COMMISSIONER G.L. FIELDING. 

17 February 1994. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Mineral Earths Employees' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Wages: Delete subclause (1) of this clause and 

insert the following in lieu thereof— 
(1) (a) The minimum weekly rate of wage payable 

to employees covered by this award shall be: 
Base Supple— Award 
Rate mentary Rate 

Payment $ $ $ 
Mill Attendant 352.10 8.00 360.10 
All Others 339.30 8.00 347.30 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of die arbi- 
trated safety net adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplement^ payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) "Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendancebonus'' or 
any term whatsoever), which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 



payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

MINERAL SANDS INDUSTRY AWARD 1991 
No. A 3 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Associated Minerals Consolidated and Others 
No. 1669 of 1993. 

Mineral Sands Industry Award 1991 
No. A 3 of 1991. 

COMMISSIONER G.L. FIELDING. 
4 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers; Mr N.J. Hodgson on 
behalf of the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch); Ms A.M. 
McNamara on behalf of Associated Minerals Consolidated 
and Mr G.D. McKenzie on behalf of the remaining 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Mineral Sands Industry Award 1991 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 19th 
day of January, 1994. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof— 
Rate Per Week 

(1) (a) Mineral Sands Employee 
Base Supple- Minimum Safety Net Total 
Rale mentary 

Payment 
Rate Adjustment Wage 

Level 1 292.20 96.40 388.60 8.00 396.60 
Level 2 310.50 102.40 412.90 8.00 420.90 
Level 3 328.80 108.40 437.20 8.00 445.20 
Level 4 347.00 114.50 461.50 8.00 469.50 
Level 5 365.20 120.50 485.70 8.00 493.70 
Level 6 383.40 126.60 510.00 8.00 518.00 
Level 7 401.70 132.60 534.30 8.00 542.30 
Level 8 419.90 138.70 558.60 8.00 566.60 
Level 9 438.30 144.60 582.90 8.00 590.90 
Level 10 456.50 150.70 607.20 8.00 615.20 
(b) (i) The Total Wage set out in this clause 

include an $8.00 adjustment reflecting 
the application of the arbitrated safety 
net adjustment set out in the December 
1993 State Wage Decision. Consistent 
with the requirements of that Decision, 
the $8.00 safety net adjustment is 
absorbable to the extent of any equiva- 

lent amount in rates of pay (whether 
overaward, award or enterprise agree- 
ment) in excess of the minimum rates of 
pay (i.e. base rate plus supplementary 
payment). 

(ii) An "overaward" payment for these 
purposes is the amount (whether it be 
termed "overaward payment", "atten- 
dance bonus" or any term whatsoever), 
which an employee receives in excess of 
the award minimum rate of pay (i.e. 
base rate plus supplementary payment). 
Provided that such payment shall ex- 
clude overtime, shift allowance, penalty 
rates, disability allowances, fares and 
travelling time allowances and any 
other ancillary payments of a like nature 
prescribed by the award. 

(c) The relativities between the respective levels 
are determined by reference to the Minimum 
Rate (i.e. Base Rate plus Supplementary 
Payment). 

PASTRYCOOKS' AWARD No. 24 of 1981 
No. A 24 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union. Miscellaneous Workers Division. Western 
Australian Branch 

and 
Bakewell Pies (1978) Pty Ltd & Others. 

No. 1598 of 1993. 

Pastrycooks' Award No. 24 of 1981 
No. A 24 of 1981 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 February 1994. 

Order. 
HAVING heard Ms D. Blaskett and Ms S. Mayman on 
behalf of the Applicant and Mr J. Uphill and Mr A. 
Tomlinson on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Pastrycooks' Award No. 24 of 1981 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 11 th 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

the following in lieu thereof: 
2.—Arrangement. 

1. Title 
1A. State Wage Principles December 1993 

2. Arrangement 
3. Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 



8. Overtime 
9. Additional Rates 

10. Wages 
11. Location Allowance 
12. Payment of Wages 
13. Time and Wages Record 
14. Right of Entry 
15. Posting of Award and Union Notices 
16. Part-Time Workers 
17. Sickness and Injury Leave 
18. Annual Leave 
19. Public Holidays 
20. Long Service Leave 
21. Compassionate Leave 
22. Maternity Leave 
23. General Conditions and Limitations 
24. No Reduction 
25. Higher Duties 
26. Apprentices 
27. Settlement of Disputes Procedures 
28. Superannuation 
29. Award Modernisation and Enterprise Consulta- 

tion 
30. Introduction of Change 
31. Enterprise Hours 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C 

2. Clause 10.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) (a) The total minimum wage payable each week 
shall consist of the weekly wage rates and 
other appropriate allowances and the appro- 
priate supplementary payment set out in this 
clause. 
Classification Base Supple- Award 

Rate 
$ 

mentary 
$ 

Rate 
$ 

Single Hand 
Pastiycook 371.10 42.10 413.20 

Pastrycook 364.20 42.10 406.30 
Cake Decorator 359.40 8.00 367.40 
Assistant 329.60 8.00 337.60 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendancebonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 

payments of a like nature prescribed by 
the award. 

3. Clause 11.—Supplementary Payments: Delete this 
clause. 

4. Clause 12.—Location Allowances: Delete the title of 
this clause and insert the following in lieu thereof: 

11.—Location Allowances. 
5. Clause 13.—Payment of Wages: Delete the title of this 

clause and insert the following in lieu thereof: 
12.—Payment of Wages. 

6. Clause 14.—Time and Wages Record: Delete the title 
of this clause and insert the following in lieu thereof: 

13.—Time and Wages Record. 
7. Clause 15.—Right of Entiy: Delete the title of this 

clause and insert the following in lieu thereof: 
14.—Right of Entry. 

8. Clause 16.—Posting of Award and Union Notices: 
Delete the title of this clause and insert the following in lieu 
thereof: 

15.—Posting of Award and Union Notices. 
9. Clause 17.—Part-Time Workers: Delete the title of this 

clause and insert the following in lieu thereof: 
16.—Part-Time Workers. 

10. Clause 18.—Sickness and Injury Leave: Delete the 
title of this clause and insert the following in lieu thereof: 

17.—Sickness and Injury Leave. 
11. Clause 19.—Annual Leave: Delete the title of this 

clause and insert the following in lieu thereof: 
18.—Annual Leave. 

12. Clause 20.—Public Holidays: Delete the title of this 
clause and insert the following in lieu thereof: 

19.—Public Holidays. 
13. Clause 21.—Long Service Leave: Delete the title of 

this clause and insert the following in lieu thereof: 
20.—Long Service Leave. 

14. Clause 22.—Compassionate Leave: Delete the title of 
this clause and insert the following in lieu thereof: 

21.—Compassionate Leave. 
15. Clause 23.—-Maternity Leave: Delete the title of this 

clause and insert the following in lieu thereof: 
22.—Maternity Leave. 

16. Clause 24.—General Conditions and Limitations: 
Delete the title of this clause and insert the following in lieu 
thereof: 

23.—General Conditions and Limitations. 
17. Clause 25.—No Reduction: Delete the title of this 

clause and insert the following in lieu thereof: 
24.—No Reduction. 

18. Clause 26.—Higher Duties: Delete the title of this 
clause and insert the following in lieu thereof: 

25.—Higher Duties. 
19. Clause 27.—Apprentices: Delete the title of this 

clause and insert the following in lieu thereof: 
26.—Apprentices. 

20. Clause 28.—Settlement of Disputes Procedures: 
Delete the title of this clause and insert the following in lieu 
thereof: 

27.—Settlement of Disputes Procedures. 
21. Clause 29.—Superannuation: Delete the title of this 

clause and insert the following in lieu thereof: 
28.—Superannuation. 

22. Clause 30.—Award Modernisation and Enterprise 
Consultation: Delete the title of this clause and insert the 
following in lieu thereof: 

29.—Award Modernisation and Enterprise Consultation. 



23. Clause 31.—Introduction of Change: Delete the title 
of this clause and insert the following in lieu thereof: 

30.—Introduction of Change. 
24. Clause 32.—Enterprise Hours: Delete the title of this 

clause and insert the following in lieu thereof: 
31.—Enterprise Hours. 

PERMANENT BUILDING SOCIETIES 
(ADMINISTRATIVE AND CLERICAL OFFICERS) 

AWARD 1975 
No. 26 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Home Building Society and Others. 

No. 1464 of 1993. 

COMMISSIONER C.B. PARKS. 
1 March 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Permanent Building Societies (Administra- 
tive & Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the date of this 
Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: 

A. Insert after the number and title 6. Hours, the new 
numbers and titles— 

6A. Part-time Employment 
6B. Casual Employees 

B. Delete the number and title 22. Saturday Work, 
and insert in lieu thereof— 

22. Deleted 

2. Clause 32.—Superannuation: Delete subclause (12), 
paragraph (d) of this clause and insert in lieu thereof— 

(d) The letter of denial shall be in the following form: 
"To (employer) 

I have received an application for membership 
of the non-contributory Superannuation Fund and 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
3. Clause 34.—Home Building Society—Classification 

Structure and Rates of Pay: Delete subclause (9), Grade 4, 
"Training Delivery" of this clause and insert in lieu 
thereof— 

TRAINING DELIVERY— 
May provide in-house training. 
A Grade 4 Senior Specialist Clerk has consider- 

able discretion in organisation of their own work 
within prescribed limits. Limited supervision is 
required. 

4. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof— 

Schedule of Respondents. 
Home Building Society 

PHOTOGRAPHIC INDUSTRY AWARD, 1980 
No. A 9 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Illustrations Pty Ltd and Others. 
No. 1599 of 1993. 

Photographic Industry Award, 1980 
No. A 9 of 1980. 

COMMISSIONER G.L. FIELDING. 
17 February 1994. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr P.O. Brunner on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Photographic Industry Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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Schedule. 
Clause 12.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof— 

(1) The minimum rate of wage payable to employees 
covered by this award shall be: 

Base Supple- Award 
Rate mentary Rate 

Payment 
S S $ 

SECTION A: 

PORTRAIT ADVERTISING AND COMMER- 
CIAL STUDIOS: 

(a) Photographer 348.50 8.00 356.50 
(b) All others—First 

three months 325.30 8.00 333.30 
(c) All others—There- 

after 338.30 8.00 346.30 

SECTION B: 

DEVELOPING, PRINTING AND FINISHING 
ESTABLISHMENTS: 

(a) Colour filter deter- 
minator 
Custom colour en- 
largement printer 
Colour printer con- 
troller 356.50 8.00 364.50 

(b) Rack and tank 
colour film proces- 
sor machine opera- 
tor 
Colour enlargement 
printer 
Colour quality cor- 
rector 
Kit mixing operator 
Colour printer oper- 
ator 348.50 8.00 356.50 

(c) Rack and tank black 
and white film 
processor 
Black and white en- 
largement printer 
Black and white 
printer operator 341.10 8.00 349.10 

(d) All others—First 
three months 325.30 8.00 333.30 

(e) All others—There- 
after 338.30 8.00 346.30 

348.50 1.00 356.50 

341.10 8.00 349.10 

325.30 8.00 333.30 

338.30 1.00 346.30 

SECTION C: 

(a) The supplementary payment set out in this 
clause includes an $8.00 adjustment reflect- 
ing the application of the arbitrated safety net 
adjustment set out in the December 1993 
State Wage Decision. Consistent with the 
requirements of that decision, the $8.00 
safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of 
pay (whether overaward, award or enterprise 
agreement) in excess of the minimum rates 
of pay (classification rate plus supplementary 
payment). 

(b) The supplementary payment set out in this 
clause is to be paid in addition to the base rate 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of 
pay prescribed by this clause for the respec- 
tive classification. 

(c) The supplementary payment set out in this 
clause represents payment in lieu of equiva- 
lent overaward payments. 

(d) "Overaward payment" is defined as the 
amount (whether it be termed "overaward 

payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "award wage". 
Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, 
disability allowances, fares and travelling 
time allowances and any other ancillary 
payments of a like nature prescribed by the 
award. 

PIPE, TILE AND POTTERY MANUFACTURING 
INDUSTRY AWARD 

No. R34 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia W.A. Branch 

Bristile Clay Tiles. 
No. 1729 of 1993. 

Pipe, Tile and Pottery Manufacturing Industry 
Award No. R 34 of 1978. 

COMMISSIONER A.R. BEECH. 
8 March 1994. 

HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Pipe, Tile and Pottery Manufacturing 
Industry Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 23rd day of February 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 33.— 

Settlement of Disputes, Claims and Grievances of this 
clause delete 34.—Supplementary Payments. 

2. Clause 9.—Overtime: Delete paragraphs (3)(a) and 
(3)(b) of this clause and insert in lieu the following: 

(3) (a) An employee required to work overtime for 
more than two hours without being notified 
on the previous day or earlier that he/she will 
be so required to work shall be supplied with 
a meal by the employer or paid $5.25 for a 
meal. 

(b) If the amount of overtime to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless the employer has 
notified the employee(s) concerned the previ- 
ous day or earlier that such second or 
subsequent meal will also be required, 
provide such meals or pay an amount of 
$3.20 for each second or subsequent meal. 
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3. Clause 11.—Wages: Delete subclauses (1), (3) and (4) 
of this clause and insert in lieu the following: 

(1) (a) The following shall be the minimum rates of 
wages payable to employees covered by this 
award. 
Classification Rate Per Supple— Award 

Week mentary Rate 
$ $ $ 

Adult Employees 
Machine Attendant 
Grade A 347.00 14.70 361.70 
Machine Attendant 
Grade B 336.20 
Fork Lift Driver 357.20 
Milltnan Mixer 343.20 
Moulder 343.20 
Thrower 343.20 
Setter Drawer 341.40 
Junction Sticker 339.80 
Pipe Machine Oper- 
ator 336.20 18.20 354.40 
Taker Off Pipes 
(Fully 

Automatic) 336.20 10.90 347.10 
Lathe Machine Op- 
erator 336.20 18.20 354.40 
Panperson 336.20 14.50 350.70 
Taker Off Tiles 336.20 10.90 347.10 
Gang Tile Drawer 
(Caversham) 336.20 10.90 347.10 
Pot Machine Opera- 
tor (Large) 
and/or Vent Ma- 
chine Operator 336.20 25.50 361.70 
Burnt Ware Sorter 
(Pipe Tfester) 334.40 12.70 347.10 
Plant Attendant 
Oiler 334.40 9.00 343.40 
Pipe Drawer Assis- 
tant 332.10 11.30 343.40 
Forking Tiles (Cav- 
ersham) 332.10 11.30 343.40 
Packer (Dispatch) 332.10 11.30 343.40 
Hand Colour 
Sprayer 332.10 15.00 347.10 
Slipper 332.10 11.30 343.40 
Cleaner (Flue and 
Oil Burner) 332.10 11.30 343.40 
Ridge Maker 332.10 15.00 347.10 
All Others 322.50 13.70 336.20 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) 'Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 

allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(3) Leading Hands: 
$ 

In Charge 
of: 
(a) Not less than three and not 

more than ten other employ- 
ees 15.25 

(b) More than ten but not more 
than 20 other employees 22.95 

(c) More than 20 other employees 29.85 
(4) Casual employees shall receive twenty percent in 

addition to the rates prescribed above for the work 
performed. 

4. Clause 29.—First Aid Allowance: Delete subclauses 
(1) and (2) of this clause and insert in lieu the following: 

(1) An employee who has been trained to render first 
aid and who is the current holder of an appropriate 
first aid qualification such as a certificate from the 
St John Ambulance Association or a similar body 
shall be paid a weekly allowance of $10.50 if 
nominated by an employer to perform first aid 
duty. 

(2) An employee who holds an appropriate certificate 
as prescribed in subclause (1) hereof who is 
nominated by an employer to be on stand-by to 
perform first aid duty shall be paid an allowance 
of $6.30 per week. 

5. Clause 33.—Settlement of Disputes, Claims and 
Grievances: Delete the text immediately following sub- 
clause (5) of this clause and which ends immediately prior 
to the commencement of the Appendix. 

6. Appendix Clause 5.—Wages: Delete subclauses (1) 
and (3) of this appendix and insert in lieu the following: 

(1) (a) The total minimum wage payable each week 
shall be: 

Rate Per Supple- Award 
Classification Week c mentary 

$ 
Rate 

$ 
Adult Employees: 

•p 

Machine Attendant 
Grade I 353.00 19.60 372.60 
Machine Attendant 
Grade 11 353.00 8.70 361.70 
Machine Attendant 
Grade III 337.90 12.80 350.70 
Fork Lift Driver 357.20 8.10 365.30 
All Others 322.50 13.70 336.20 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) 'Overaward payment" is defined as the 
amount (whether it be termed "overa- 

14.50 350.70 
8.10 365.30 

14.80 358.00 
14.80 358.00 
14.80 358.00 
9.30 350.70 

10.90 350.70 
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ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

(3) Leading Hands in charge of not 
less than three and not more than 
ten other employees $15.30 

7. Appendix Clause 9.—Supplementary Payments: Im- 
mediately following Appendix Clause 8.—Long Service 
Leave delete Clause 9.—Supplementary Payments. 

PORCELAIN WORKERS AWARD, 1970 
No. 1 of 1970 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia W.A. Branch 

and 
Australian Fine China and Another 

No. 1730 of 1993. 
Porcelain Workers Award, 1970 

No. 1 of 1970 
COMMISSIONER A.R. BEECH. 

8 March 1994. 
Order. 

HAVING heard Mr J. Bainbridge on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Porcelain Workers Award, 1970, be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 23rd 
day of February 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Delete paragraphs (5)(a) and 

(5)(c) of this clause and insert in lieu the following: 
(5) (a) An employee required to work overtime for 

more than two hours without being notified 
on the previous day or earlier shall be 
supplied with a meal by the employer or be 
paid $5.25 for a meal and if, owing to the 
amount of overtime worked, a second or 
subsequent meal is required then the em- 
ployee shall be supplied with each such meal 
by the employer or be paid $3.20 for each 
meal so required. 

(c) If an employee as a result of receiving the 
notice referred to in paragraph (a) hereof has 
provided himself/herself with a meal and is 
not required to work overtime, or is required 
to work less than two hours' overtime, he/she 

shall be paid the amount of $3.20 in respect 
of the meal not then required. 

2. Clause 13.—Wages: Delete subclauses (1) and (3) of 
this clause and insert in lieu the following: 

(1) (b) The total rate of pay per week for adult 
employees including supplementary pay- 
ments shall be as follows: 

Base Supple- Total 
Rate mentary Rate 

Payment 
$ $ $ 

Grade 1 364.20 8.00 372.20 
Packer 
Grade 2 
Fork Lift 

Operator 
Grade 3 
Mould Makers 

(Blocking 
and Casing) 

Printer (Hand) 
Grade 4 
Mould Makers 
Kiln Personnel 
GradeS 326.40 17.40 343.80 
Machine Oper- 

ators (Auto 
and Semi) 

Kiln Personnel 
(Others) 

Slipmaker 
Slip House 

Personnel 
Silk Screen 

Maker 
Caster 
Grade 6 321.60 12.30 333.90 
Production 

Attendants 
(b) (i) The supplementary payment set out in 

this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rates prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature presented by 
the award. 

357.30 8.00 365.30 

331.30 22.80 354.10 

332.30 15.00 347.30 
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(3) LEADING HANDS: 

In charge of: 
Not less than three and not more than 

'a' ten other employees H J $14.05 
(b) More than ten but not more than 

twenty other employees $21.40 
(c) More than twenty other employees $28.00 

3. Clause 32.—First Aid Allowance: Delete subclauses 
(1) and (2) of this clause and insert in lieu the following: 

(1) An employee who has been trained to render first 
aid and who is the current holder of an appropriate 
first aid qualification such as a certificate from the 
St John Ambulance Association or a similar body 
shall be paid a weekly allowance of $10.50 if 
nominated by an employer to perform first aid 
duty. 

Schedule. 

Clause 9.—Wages: Delete the preamble and subclauses 
(1) and (2) of this clause and insert in lieu thereof— 

The minimum weekly rate of wage payable to an 
employee employed under this award shall include the 
base rate plus the arbitrated safety net adjustment 
expressed hereunder: 

Arbitrated Minimum 
Base Safety Net Rate 
Rate Adjust- 

ment 
$ $ $ 

(1) Poultry Breeding 
Farms 
(a) General Hand— 

Maintenance 318.90 8.00 326.90 
(b) General Hand— 

Other 314.20 8.00 322.20 
Hatcheries 
General Hand 318.90 8.00 326.90 

(2) An employee who holds an appropriate certificate (2) 
as prescribed in subclause (1) hereof who is 
nominated by an employer to be on stand-by to 
perform first aid duty shall be paid an allowance 
of $6.30 per week. 

POULTRY BREEDING FARM AND HATCHERY 
WORKERS' AWARD 1976 

No. R20 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Hampton Hatcheries and Others. 

No. 1601 of 1993. 

COMMISSIONER C.B. PARKS. 

2 March 1994. 
Order. 

HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr P.G. Brunner on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Poultry Breeding Farm & Hatchery Work- 
ers' Award 1976 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 31 January 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

SADDLERS AND LEATHERWORKERS' AWARD 
No. 7 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Mallabones Pty Ltd and Others. 

No. 1606 of 1993. 

Saddlers and Leatherworkers' Award 
No. 7 of 1962. 

COMMISSIONER G.L. FIELDING. 

17 February 1994. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Saddlers and Leatherworkers' Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) G.L. FIELDING, 
Commissioner. 
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8.00 374.70 

8.00 371.40 

8.00 353.70 

8.00 358.60 

8.00 360.30 

Schedule. 

Clause 9.—Wages: Delete subclause (1) of this clause and 
insert the following in lieu thereof— 

Base Supple- Award 
Rate mentary Rate 

Payment 

(1) (a) Adult Employees (total wage 
per week) 

(i) Saddlery and Harness Sec- 
tion— 
(aa) Saddlers—employee 

manufacturing and re- 
pairing saddles 

(bb) Manufacturer and/or 
repair of harnesses, 
harness saddles, bridle 
work and strappings, 
collars for horses or 
similar collars, whips 
and whipthongs 

(ii) Leather Goods Section— 
All workers engaged in the 
manufacture of leather 
goods: 
First six months of employ- 

ment on such work 
Between six and 12 months 

of employment on such 
work 

After 12 months of employ- 
ment on such work 

(iii) Fibre Goods Section- 
Manufacture and/or repair 
of port-manteaux, bags and 
trunks, suit and attache 
cases, travel goods, musical 
instrument and similar 
cases, covered wireless or 
radio cases, slither cans, 
welders and similar indus- 
trial masks and other articles 
as are made of fibre: 
First six months of employ- 

ment on such work 
Between six and twelve 

months of employment 
on such work 

After twelve months of em- 
ployment on such work 

(iv) Sporting Goods Section— 
Manufacture and/or repair 
of sporting goods of all 
descriptions: 
First six months of employ- 

ment on such work 
Between six and twelve 

months of employment 
on such work 

After twelve months of em- 
ployment on such work 

(v) Machine Belting etc. Sec- 
tion— 
Manufacture and/or repair 
of machine belting, gaskets 
and pump washers or simi- 
lar articles 

(vi) Sewing Machinist— 
First six months of employ- 

ment on such work 
Between six and twelve 

months of employment 
on such work 

After twelve months of em- 
ployment on such work 

(vii) All others 

8.00 351.10 

8.00 353.70 

8.00 360.30 

8.00 353.70 

8.00 358.40 

8.00 360.30 

8.00 353.70 

8.00 353.70 

8.00 358.40 

8.00 360.30 
8.00 351.10 

Consistent with the requirements of that decision, 
the $8.00 safety net adjustment is absorbable to 
the extent of any equivalent amount in rates of pay 
(whether overaward, award or enterprise agree- 
ment) in excess of the minimum rates of pay 
(classification rate plus supplementary payment). 

(ii) The supplementary payment set out in this clause 
is to be paid in addition to the base rate presented 
by this clause, and the total rate prescribed by this 
clause is the award rate of pay prescribed by this 
clause for the respective classification. 

(iii) The supplementary payment set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 

(iv) "Overaward payment" is defined as the amount 
(whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever), 
which an employee would receive in excess of the 
"award wage". Provided that such payment shall 
exclude overtime, shift allowance, penalty rates, 
disability allowances, fares and travelling time 
allowances and any other ancillary payments of a 
like nature prescribed by the award. 

(b) (i) The supplementary payment set out in this clause 
includes an $8.00 adjustment reflecting the appli- 
cation of the arbitrated safety net adjustment set 
out in the December 1993 State Wage Decision. 

SECURITY OFFICERS' AWARD 
No. A 25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Wormald Security. 
No. 1487 of 1993. 

COMMISSIONER C.B. PARKS. 
16 February 1994. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr S.K. Macaree on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Security Officers (North West Shelf 
Project) Order Nos. 296, 1414 and 1536 1991 be 
replaced by the following schedule and shall have 
effect from the beginning of the first pay period 
commencing on or after 1 July 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Security Officers (North 

West Shelf Project) Order No. 1487 of 1993 and shall 
replace Order Nos. 296, 1414 and 1536 of 1991. 

1A.—State Wage Principles December 1993. 
It is a condition of this industrial agreement that any 

variation to its terms on or from the 24th day of December, 
1993, including the Arbitrated Safety Net Adjustment of up 
to $8.00 per week, shall not be made except in compliance 
with the Principles set down by the Commission in the 
Reasons for Decision in Matter No. 1457 of 1993. 
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2.—Arrangement. 

1. Title 
1 A. State Wage Principles December 1993 

2. Arrangement 
3. Scope and Application 
4. Operation and Duration 
5. Contract of Employment 
6. Part Time Employees 
7. Employee Relations Procedures 
8. Security 
9. Hours of Work—Day Employees 

10. Hours of Work—Shift Employees 
11. Rates of Pay 
12. Location Allowance—Western Australia 
13. Travel Allowance/Point of Hire 
14. Overtime 
15. Payment of Salary 
16. Annual Leave 
17. Public Holidays 
18. Sick Leave 
19. Bereavement Leave 
20. Maternity Leave 
21. Jury Service 
22. Accident Pay 
23. Cyclone Procedures 
24. Industrial Clothing 
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3.—Scope and Application. 

This Order shall apply to the Australian Liquor, Hospital- 
ity and Miscellaneous Workers* Union of Australia, 
Miscellaneous Workers' Division, Western Australian 
Branch, Wormald Security and to Security Officers em- 
ployed by Wormald Security in respect of all security and 
associated work on the Burrup Peninsula, Western Australia 
and at the Woodside Heliport at Karratha Airport in or in 
connection with and specifically and directly related to the 
North West Shelf Project and is in lieu of the Security 
Officers Award (A 25 of 1981) as amended. 

4.—Operation and Duration. 

Except as otherwise provided herein this Order shall 
operate from the beginning of the first pay period to 
commence on or after 1 July 1993. 

5.—Contract of Employment. 

(1) Except as hereinafter provided, employment shall be 
by the week. 

(2) Notwithstanding anything contained elsewhere in this 
Order an employee shall, in the first instance, be appointed 
on probation and shall remain on probation for a period of 
3 months including training. If found to be unsatisfactory at 
any time during this period he/she may be terminated. 

(3) The employer may, subject to the provision of 
subclause (4) of Clause 7.—^Employee Relations Proce- 
dures, suspend an employee from duty for refusal or neglect 
of duty or misconduct by the employee, provided that this 
subclause will not affect the right of the employer to dismiss 
an employee in accordance with the provision of subclause 
(4) of this clause. 

(4) The provisions of this clause shall, subject to the 
provision of subclause (4) of Clause 7.—Employee Rela- 
tions Procedures, not affect the right of the employer to 
dismiss an employee without notice for refusal or neglect 
of duty or misconduct and in such cases the wages shall be 
paid up to the time of dismissal only. 

(5) Subject to the provisions of Clause 23.—Cyclone 
Procedures, the provisions of this clause shall not affect the 
right of the employer to deduct payment for any day the 
employee cannot be usefully employed because of any strike 
or through any breakdown of machinery or any stoppage of 
work by any cause beyond the employer's reasonable 
control. 

Provided that the employer shall advise the Union 
representative and the appropriate full time official of the 
Union, in writing, including telegram or telex, 48 hours prior 
to implementing any stand downs, in the case of personnel 
who are not in dispute. 

(6) An employee not attending for duty shall except, as 
provided in Clause 16.—Annual Leave, Clause 17.—Public 
Holidays, Clause 18.—Sick Leave, Clause 19.—Bereave- 
ment Leave, Clause 21.—Jury Service and Clause 23.— 
Cyclone Procedures, lose his/her pay for the actual time of 
such non-attendance. 

(7) It is a term and condition of employment and of the 
rights accruing under this Order that an employee shall, 
consistent with safe working practice: 

(a) perform such work (including shift work) as the 
employer shall from time to time require; 

(b) comply with the requirement of the employer to 
work reasonable overtime at any time during 7 
days of the week at the appropriate rates of 
remuneration prescribed herein and further, where 
12 hour shifts are being worked, the employer may 
direct an employee to work overtime for the 
purpose of covering shift absences, provided that 
no employee shall be required to work more than 
14 consecutive hours; 

(c) use such protective clothing and equipment 
provided by the employer for specific circum- 
stances; 

(d) comply with safety regulations determined by the 
employer and attend safety meetings, drills and 
training and act as a member of emergency and 
fire crews as required by the employer; 

(e) if he/she be a shift employee who is not relieved 
as scheduled at the end of his/her shift, continue 
to work until relieved or otherwise authorised by 
his/her employer to finish work; 

(f) shall at all times comply with the provisions of 
Clause 7.—^Employee Relations Procedures, in- 
cluding the maintenance, at all times, of essential 
services; 

(g) have and keep current at their own cost, a Guard's 
Licence pursuant to the Security Agents Act 1976, 
'B' Class Driver's Licence and a First Aid 
Certificate. 

Provided further each employee shall obtain, at 
their expense and time, within a reasonable period 
after commencement, an Occupational First Aid 
Certificate and on the completion of 12 months of 
continuous service the employer shall reimburse 
the cost of course fees only. Expenses, including 
wages, for refresher and renewal courses of the 
Occupational First Aid Certificate shall be met by 
the employer. 

(8) A casual employee is one engaged and paid as such 
and whose engagement may be terminated at any time 
provided that a casual employee shall not be engaged for 
more than 28 continuous rostered working days without 
agreement between the Union and the employer. 

The employer will advise the Union of any casual 
employment prior to engagement. 

(9) On the termination of employment, an officer shall 
return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. 
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(10) (a) The period of notice for termination either by the 
employer or employee (except for misconduct) will be as 
follows: 

Period of Continuous Period of Notice 
Service 
1 year or less 1 week 
1 year and up to the 
completion of 3 years 2 weeks 
3 years and up to the 
completion of 5 years 3 weeks 
5 years and over 4 weeks 

The period of notice prescribed above may be waived in 
whole or in part by mutual consent. 

(b) In addition to the notice in paragraph (a) hereof, 
employees over 45 years of age at the time of giving notice 
with not less than two years continuous service, shall be 
entitled to an additional week's notice. 

The notice of termination required to be given by an 
employee shall not include notice based on age of the 
employee concerned. 

If an employee terminates his/her employment without 
giving proper notice the employer shall have the right to 
withhold moneys due to the employee with a maximum 
amount equal to the ordinary time rate of pay for the period 
of notice. 

(c) Payment in lieu of the notice prescribed in paragraph 
(a) and/or paragraph (b) hereof shall be made if the 
appropriate notice period is not given. Provided that 
employment may be terminated by part of the period of 
notice specified and part payment in lieu thereof. 

(d) In calculating any payment in lieu of notice 38 hours 
pay for each week of notice shall be used. 

(e) The period of notice in this clause shall not apply in 
the case of dismissal for conduct that justifies instant 
dismissal, including malingering, inefficiency, or neglect of 
duty, in accordance with subclause (4) of this clause, or in 
the case of casual employees or employees engaged for a 
specific period of time or for a specific task or tasks. 

(f) Where the employer has given notice of termination 
to an employee, the employee shall be allowed up to one 
day's time off without loss of pay for the purpose of seeking 
other employment. Where time off is requested in these 
circumstances it shall be taken at a time that is mutually 
convenient. 

(g) An employee who, having given or been given notice, 
absents him/herself from work without reasonable excuse 
during the period of notice shall be deemed to have 
abandoned his/her employment and shall not be entitled to 
payment for that period. 

(11) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

6.—Part Time Employees. 
(1) A part time employee shall mean an adult employee 

engaged on a weekly contract of service who works 
regularly from week to week, not less than 4 or more than 
8 ordinary hours per day and not less than 20 or more than 
38 ordinary hours each week, over not more than 5 days of 
the week on the days Monday to Friday inclusive. 

Provided that no person shall be engaged as a part time 
employee for less than 1 completed month of employment. 
Any person who is employed as a part time employee and 
whose employment terminates, prior to the completion of 1 
completed month of employment shall be paid as a casual 
in accordance with Clause 11.—Rates of Pay of this Order. 
Provided that this provision shall not apply to any employee 
who terminates his/her own employment or is dismissed for 
misconduct. 

(2) Time worked by a part time employee up to and 
including 38 hours per week shall be paid at ordinary rates 
of pay in accordance with Clause 12.—Location Allow- 
ance—Western Australia of this Order unless the work 

exceeds 8 hours per day or is performed at weekends or is 
performed outside the normal spread of hours for which 
appropriate overtime rates shall apply. 

(3) Part time employees shall be entitled to payment for 
wages, leisure day off, annual leave, public holidays, 
bereavement leave and sick leave on a pro rata basis in the 
same proportion as the number of ordinary hours worked per 
week bears to 38 hours. 

(4) The location allowance prescribed in Clause 12.— 
Location Allowance—Western Australia and shift allow- 
ance prescribed in Clause 11.—Rates of Pay shall be paid 
on a pro rata basis in the same proportion as the number of 
ordinary hours worked per week bears to 38 hours. 

(5) The provisions of subclause (5) of Clause 16.— 
Annual Leave shall not apply to part time employees. 

7.—Employee Relations Procedures. 
The parties to this Order are committed to promoting 

good industrial relations based upon goodwill, consultation 
and discussion. To this end all personnel involved shall use 
their best endeavours to resolve problems promptly whilst 
work continues normally in accordance with the following 
arrangements. 
In recognition of past practice and in consideration of the 
peculiarities of security services provided on the North West 
Shelf Gas Project, the parties to this Order expressly agree 
as follows: 

(1) Maintenance of Essential Services: 
The parties expressly agree that for reasons of 

continuity of supply of product to consumers, and 
for safety, it is necessary for access to the Gas 
Plant and Supply Base to be controlled at all 
times. 

The following duties are considered, for reasons 
of health and safety, to be essential services. The 
parties agree that these specific duties shall not be 
disrupted at any time for any reason. 

Where, despite the best efforts of the parties, 
there is a stoppage of work, sufficient personnel 
shall remain on duty at all times to perform these 
functions and in addition staff members may be 
utilised: 
(a) Main LNG Gate 

(i) Monitoring of Fire Panels—Operations 
and Construction. 

(ii) Mobilisation of Site Ambulance and 
Fire Tender. 

(iii) Monitoring of and response to Emer- 
gency Communications Systems. 

(iv) Response to Plant Operations, Site 
Construction, Supply Base and Cyclone 
Emergencies. 

(v) Control of vehicle and personnel access 
to Domestic Gas Plant and LNG Plant 
including, where applicable, monitoring 
and operation of any computer based 
access control system. 

(b) Supply Base 
(i) Monitoring of Fire Alarm Panel. 

(ii) Control of vehicle and personnel access 
to Supply Base including, where appli- 
cable, monitoring and operation of any 
computer based access control system. 

(c) Internal Plant Access 
Control of vehicle and personnel access at 

recognised access gates between the differing 
operational areas and also the LNG Con- 
struction Site and the LNG Plant including, 
where applicable, monitoring and operation 
of any computer based access control system. 
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(d) Woodside Heliport 
Maintenance of services at Woodside 

Heliport. 
Employees performing essential services pre- 

scribed above shall be paid their normal rate of 
pay for such time. 

(2) Non-involvement in Construction or Operations 
Disputes: 

Security Officers will not become involved in 
disputes affecting some or all of the Construction 
Workforce, Operations Workforce or any other party. 

(3) Disputes Affecting Security Officers 
Any grievance or dispute affecting security 

officers shall be dealt with in accordance with the 
following procedure: 
(a) The Security Officer concerned shall raise 

the grievance/dispute with his/her supervisor 
who shall respond within 48 hours. 

(b) In the event of no tesponse being received or 
the response being considered unsatisfactoiy, 
the Security Officer concerned and/or Shop 
Steward shall raise the matter with the 
Company's North West Area Manager, who 
shall respond within 48 hours. 

(c) In the event of the response in paragraph (b) 
above being unsatisfactory the matter shall 
be referred by the Shop Steward to the 
Karratha Organiser of the Union, and upon 
request of either party, a meeting shall take 
place between the following parties: 

A.L.H.M.W.U. Organiser 
A.L.H.M.W.U. Shop Steward 
Wormald North West Area Manager 
C.W.A.I. L.N.G. Site Representative. 

This meeting shall take place within 72 
hours. 

(d) In the event of the meeting in paragraph (c) 
above not resolving the matter, the griev- 
ance/dispute shall, upon request of the 
Union, be referred to Wormald's State 
Manager. 

A meeting of the parties referred to in 
paragraph (c) above together with Wor- 
mald's State Manager or his/her nominee 
will be convened within 72 hours. 

(e) In the event of the meeting in paragraph (d) 
above not resolving the matter, the aggrieved 
party shall notify the Western Australian 
Industrial Relations Commission accordingly. 

Subject to all rights conferred on the 
parties by the Act, including any right of 
Appeal, the Commission's ruling shall be 
accepted by the parties as the final resolution 
of the grievance/dispute. 

(f) The intent of this clause is that grievances/ 
disputes be resolved as close as possible to 
their point of origin; the parties agree that 
every effort will be made to resolve any 
grievance/dispute at each level of the above 
procedure. 

(g) While the above procedure is being pursued, 
work shall continue normally, without preju- 
dice to the final settlement of the matter in 
dispute. 

(4) Disciplinary Procedure: 
Where the Company intends to take discipli- 

nary action in respect of any Security Officer, the 
following procedure shall be followed: 
(a) Dismissal 

Where the Company intends to dismiss a 
Security Officer for misconduct or subse- 
quent to a final warning, the Company's 

North West Area Manager shall advise the 
Security Officer accordingly in the presence 
of the A.L.H.M.W.U. Shop Steward. 

The Company shall inform the 
A.L.H.M.W.U. Shop Steward of the reasons 
for the dismissal and shall suspend the 
Security Officer on full pay including, where 
applicable, the Woodside (Burrup Peninsula) 
Onshore Operations Allowance but exclud- 
ing rostered overtime and shift penalty 
component for one shift to allow considera- 
tion of the matter by the Union. 

The Union shall respond within 24 hours 
as to whether or not the dismissal is to be 
challenged. 

If the Union advises that the dismissal is to 
be challenged, this matter shall be pursued in 
accordance with subclause (3) of this clause. 

Whilst this procedure is being followed the 
Security Officer concerned shall be sus- 
pended on full pay including, where applica- 
ble, the Woodside (Burrup Peninsula) On- 
shore Operations Allowance but excluding 
rostered overtime and shift penalty compo- 
nent whilst discussions take place between 
the parties and the Disputes Procedure is 
pursued. 

(b) Warnings 
Where the Security Officer engages in 

behaviour which is unsatisfactory to the 
Company but which does not, in itself, 
warrant dismissal, the following procedure 
shall take place: 

(i) First Warning: 
The North West Area Manager shall 

warn the Security Officer of his/her 
unsatisfactory behaviour and advise 
what action needs to be taken to correct 
the situation. This shall be done in the 
presence of the A.L.H.M.W.U. Shop 
Steward. 

The Company shall keep a record of 
such warnings. 

(ii) Second Warning: 
The North West Area Manager shall 

again warn the Security Officer of 
his/her unsatisfactory behaviour and 
advise what action needs to be taken to 
correct the situation. This shall be done 
in the presence of the A.L.H.M.W.U. 
Shop Steward. 

The Company shall keep a record of 
such warnings. 

(iii) Final Warning: 
The North West Area Manager shall 

again warn the Security Officer in 
accordance with the procedure for First 
and Second Warnings. The details of 
this matter including advice that any 
further unsatisfactory behaviour will 
result in dismissal shall be confirmed in 
writing with a copy to the 
A.L.H.M.W.U. Shop Steward. 

(iv) Dismissal: 
In respect of any subsequent unsatis- 

factory behaviour the matter shall be 
dealt with in accordance with paragraph 
(a) above. 

8.—Security. 
(1) In the interests of the safety of personnel and plant the 

parties to this Order mutually agree that the employees 
covered by this Order may be subject to personal and/or 
baggage searches on entering or leaving any work site 
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provided that personal searches shall not be carried out 
without prior arrangement between the employer and the 
Union on each occasion. 

(2) An employee covered by this Order shall display or 
produce on request any form of personal identification 
issued for the purpose by the employer. 

(3) Where it has been established that an employee has 
seriously breached security regulations he/she shall be 
dismissed in accordance with the provisions of subclause (4) 
of Clause 5.—Contract of Employment of this Order. 

9.—Hours of Work—Day Employees. 
(1) The ordinary hours of work shall average 38 hours per 

week to be worked between 6.00 a.m. and 6.00 p.m. Monday 
to Friday. 

(2) The ordinary hours of work will be 8 hours per day 
to be worked on 19 days in each 4 calendar weeks, with one 
day off in each 4 week period referred to above. 

While the day off is a non-paid day, wages will be 
averaged so that each employee receives 38 hours pay per 
week, in each of the 4 weeks including the week in which 
the day off occurs. This is calculated as follows: 

8 hours x 19 days = 152 hrs = 38 hrs (average pay per week) 
4 weeks 

Hence for pay purposes 7 hours and 36 minutes are paid 
for each day over 20 days, whilst 8 hours are in fact worked 
over 19 days. 

Notwithstanding the above a minimum of 5 rostered days 
off each year shall be accumulated and taken in conjunction 
with a period of annual leave. 

(3) The starting and finishing times and rostered days off 
may be varied by agreement between the employer and the 
employee in consultation with the shop steward. In the event 
agreement can not be reached the matter will be progressed 
through the Employee Relations Procedure contained in 
subclause (3) of Clause 7.—Employee Relations Proce- 
dures. 

(4) Employees shall be allowed a rest pause of 10 minutes 
during each period of 4 hours' ordinary working time, to be 
taken at such times as to not interrupt operations. 

(5) A day employee shall not be required to work longer 
than 5 hours without a meal break. Meal breaks shall be not 
less than 30 minutes or more than 1 hour on each day, 
Monday to Friday, and shall not count as time worked. 

When an employee is required to continue working during 
the meal interval because the work is of an urgent 
operational nature and his/her meal time is postponed for 
more than half an hour, he/she shall be paid at overtime rates 
from the time he/she usually commences his/her meal 
interval until he/she gets his/her meal. 

(6) Where an employee who is normally engaged as a day 
employee is transferred to shift work or vice versa and does 
not receive at least 48 hours' notice of such transfer he/she 
shall be paid at overtime rates for all time worked as a shift 
employee or day employee as the case may be until the 
expiration of 48 hours from the time when he/she was given 
notice. 

10.—Hours of Work—Shift Employees. 
(1) The ordinary hours of work shall not exceed an 

average of 38 hours per week spread over the roster cycle 
to be worked in shifts of 8 consecutive hours inclusive of 
a 20 minute crib break each shift which shall be counted as 
time worked. 

(2) Wages will be averaged so that each employee 
receives 38 ordinary hours pay each week in each week of 
the roster cycle. 

(3) Notwithstanding subclauses (1) and (2) of this clause 
a minimum of 5 rostered days off each year shall be 
accumulated and taken in conjunction with a period of 
annual leave. 

(4) The method of working shifts, time of commencement 
and finishing shifts and rostered days off, once having been 
determined, may be varied by agreement between the 
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employer and the employee in consultation with the shop 
steward. In the event that agreement cannot be reached, the 
matter will be progressed through the Employee Relations 
Procedure contained in subclause (3) of Clause 7.— 
Employee Relations Procedures. 

(5) Where an employee is required to change from his/her 
normal rostered shift to another, the employer must give not 
less than 48 hours' notice. Where 48 hours' notice is not 
given, the appropriate overtime rate will be paid for all time 
worked, until the expiration of the notice period. 

Provided that a minimum of 24 hours notice may be given 
where the employer and employee agree in which case the 
overtime rate shall not apply. 

11.—Rates of Pay. 
(1) An employee designated by the employer as any 

classification specified in the table hereunder shall be paid 
at the respective rate assigned to that classification: 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
(a) Probationary 

Security 
Officer $25,762.00 $35,036.00 

Provided that the hourly rate for the purposes of 
calculating overtime shall be $13.00 per hour. 

Probationary Security Officer shall mean an em- 
ployee engaged pursuant to subclause (2) of Clause 
5.—Contract of Employment of this Order. 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
(b) Security 

Officer $27,416.00 $37,286.00 
Provided that the hourly rate for the purposes of 

calculating overtime shall be $13.84 per hour. 
(2) Subject to subclauses (3), (4), (5), and (6) hereof the 

above rates cover all payments for the performance of all 
duties for the appropriate classification and the current and 
future disabilities associated with the industry including 
periods of duty and includes compensation for shift work, 
shift handover and all rostered work performed on Saturdays 
and Sundays. 

(3) In addition to the rates prescribed in subclause (1) of 
this clause, all employees engaged at the King Bay Supply 
Base and the Woodside LNG and Domestic Gas Plants on 
the Burrup Peninsula shall be paid a flat allowance of $1.83 
for each hour paid in respect of which payment is made. 

This allowance shall be known as the Woodside (Burrup 
Peninsula) Onshore Operations Allowance and shall compensate 
for all fire, emergency, first aid, safety, evacuation or muster 
drills, the lack of afternoon smoko break, travel time on overtime 
or call outs and the effects of the environment. 

(4) A casual employee shall be paid at the hourly rate 
appropriate to his/her classification plus a loading of 20 
percent in lieu of the annual leave, sick leave, bereavement 
leave, jury service and public holidays provisions of this 
Order. Casual employees shall also be entitled to the 
Woodside (Burrup Peninsula) Onshore Operations Allow- 
ance referred to in subclause (3) of this clause. 

(5) Shift Allowance 
For the ordinary hours of shift, shift employees other than 

continuous shift employees shall be paid the following extra 
loadings which are based on the hourly rate prescribed by 
subclause (1) of this clause. 

Shift: % 
(a) Afternoon or Night Shift other than shifts 

below 15 
(b) Permanently working Afternoon shift 20 
(c) Permanently working Night shift 30 
(d) Permanently working alternate Night and 

Afternoon shifts 25 
(e) Any other shifts 10 
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(f) Provided that in lieu of (a) to (e) above all 
work performed on Saturdays shall be paid 
at time and one half and all work on 
Sundays at double time. 

(6) Short Term Shifts 
(a) Notwithstanding anything contained elsewhere in 

this Order, an employee transferred to short term 
shifts (i.e. shifts which do not continue for at least 
five consecutive afternoon and/or night shifts) 
shall be paid at the appropriate overtime rate 
provided under Clause 14.—Overtime of this 
Order for each such shift worked. 

(b) An employee transferred to shift work for more 
than five consecutive shifts (including afternoon 
and night shifts) shall, subject to the provisions of 
subclause (6) of Clause 9.—Hours of Work—Day 
Employees of this Order, be paid at the rate 
appropriate to a continuous shift employee in 
his/her classification for each such shift worked. 

(7) Definitions 
"Afternoon shift" means any shift finishing after 

6.00 p.m. and at or before midnight. 
"Night shift" means any shift finishing subsequent to 

midnight and at or before 8.00 a.m. 
"Continuous shift employee" means an employee who 

regularly alternates between afternoon and night shifts and 
day shifts and who is rostered to work on any day of the 
week. 

"Permanently working" means an employee who works 
all afternoon or night shifts or a combination of such shifts 
without alternating with day work. 

(8) Security Control Officer Allowance 
In recognition of the additional responsibilities exercised 

by the designated security control officer at all times on each 
shift, including supervision and direction of other security 
officers, in accordance with Company policies, procedures 
and standing Orders and furthermore where such responsi- 
bilities may be required to be exercised in the absence of the 
Company Site Manager, an allowance of $1.25 per hour for 
each hour worked shall be paid for each shift an officer is 
so designated. 

Provided that the employer shall designate one security 
officer on each shift as security control officer, who shall 
operate in accordance with Company policy, procedures and 
standing Orders and will be located at the LNG main gate. 

(9) The rates of pay and allowances prescribed in this 
clause will be varied to give effect to decisions of the 
Australian Conciliation and Arbitration Commission in 
National Wage Cases and other cases which result in any 
general order of the Commission increasing wage rates in 
all Federal awards. 

12.—Location Allowance—Western Australia. 
(1) Subject to the provisions of this clause, in addition to 

the salaries prescribed in Clause 11.—Rates of Pay of this 
Order, an employee shall be paid a weekly allowance of 
$22.70 when employed at the Woodside LNG plant and/or 
Supply Base facility and/or Karratha Airport. 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause. 

(b) a partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee is provided with board and 
lodging by his/her employer, free of charge, such employee 
shall be paid 66 2/3rd percent of the allowances prescribed 
in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 

but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order No. 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988, when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 l/3rd%; the difference 
remaining on 1 January 1989 shall be reduced by 50% from 
that date and payment in accordance with subclause (2) of 
this clause will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de facto 

spouse; 
who does not receive a district allowance or 
location allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district allowance or location 
allowance which is less than the location allow- 
ance prescribed in subclause (1) of this clause. 

(9) Nothing herein contained shall have the effect of 
reducing any "district allowance" payable to any employee 
subject to the provisions of this Order whilst that employee 
as at 1 June 1988 remains employed by his/her present 
employer. 

(10) Subject to the making of a General Order pursuant 
to Section 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day of July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing) for 
Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest 10 
cents. 

13.—Travel Allowance/Point of Hire. 
(1) Employees engaged on the Burrup Peninsula shall be 

paid the following travelling allowance provided that this 
allowance shall not be payable where the employer provides 
transport. 

(a) From the beginning of the first pay period 
commencing on or after 21 December 1990 until 
the period prescribed in paragraph (b) hereof— 
$9.80 per day. 

(b) From the beginning of the first pay period 
commencing on or after 15 April 1992—$10.10 
per day. 

(2) Employees engaged pursuant to this Order shall be 
deemed to be locally hired; not living away from their 
normal place of residence. 

14.—Overtime. 
(1) For all time worked in excess of or outside of the 

ordinary working hours prescribed, employees shall be paid 
as follows: 

(a) Day employees—for work performed in excess of 
the ordinary rostered hours on any day or outside 
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of the spread of hours in Clause 9.—Hours of 
Work—Day Employees of this Order at the rate 
of time and one half for the first 2 hours and at 
double time thereafter. Provided that for overtime 
work performed after 12 noon on a Saturday or a 
rostered day off and for all worked performed on 
a Sunday payment shall be at the rate of double 
time. 

(b) Continuous shift employees—for work performed 
in excess of the ordinary rostered hours on any one 
shift at the rate of double time except where such 
excess hours are caused by normal rotation of 
shifts. 

A continuous shift employee shall not be paid 
for overtime worked at a lesser rate than is payable 
to an employee performing his/her normal shift at 
such time. 

(c) Non-continuous shift employees—for work per- 
formed in excess of the ordinary rostered hours on 
any shift at the rate of time and one half for the 
first 2 hours and double time thereafter, except 
where such excess hours are caused by normal 
rotation of shifts. Provided that for overtime work 
performed after 12 noon on a Saturday or a 
rostered day off or on a Sunday payment shall be 
at the rate of double time. 

(d) Notwithstanding paragraphs (a), (b) and (c) of this 
subclause, rostered training time up to an average 
of 4 hours per month, shall be paid for at ordinary 
rates. 

(2) (a) For the purposes of calculating overtime each day 
shall stand alone, except when such overtime continues into 
the next day. 

(b) Prestart overtime is overtime that is continuous with 
the start of a normal working day, provided the employee 
has been notified at work on the previous day or earlier. 
Where the employee is notified after leaving the workplace, 
payment will be at a minimum of 4 hours at the appropriate 
overtime rate. 

(3) (a) Where an employee works so much overtime 
continuous with the completion of normal hours 1 day, 
he/she must have at least 10 consecutive hours off duty 
between the work of successive rostered working days. 
Unless specifically required to do so by the employees 
supervisor, he/she shall not commence his/her normal 
rostered work until she/he has had 10 consecutive hours off 
duty. Provided however, that the employee shall be paid for 
all ordinary rostered time occurring during such 10 hours off 
duty. 

Provided further that 8 hours shall be substituted for 10 
hours where the overtime is worked by agreement between 
the employer and employee as a result of an employee being 
absent from a rostered shift with 48 hours or less notice. 

(b) If on the specific instructions of the employer, an 
employee resumes or continues work without having had 
such 10 consecutive hours off duty, he/she shall be paid at 
overtime rates until he/she is released from duty. 

(4) (a) An employee recalled to work overtime after 
leaving the Company's premises (whether notified before or 
after leaving the premises) shall be paid for a minimum of 
4 hours' work at the appropriate overtime rate for each time 
he/she is so recalled. 

This subclause shall not apply where the overtime is 
continuous (subject to a reasonable meal break) with the 
completion or commencement of ordinary working time. 

(b) Where an employee is called out, he/she shall be 
entitled to 10 hours off duty after the completion of the call 
out without loss of pay. Where 2 or more call outs occur 
between the work on successive rostered working days the 
10 hour break shall apply at the completion of the last call 
out. Provided that this provision shall not apply where a 
continuous shift employee is first called out within 4 hours 
of the commencement of his/her normal rostered hours, and 
a day employee or non-continuous shift employee is called 

out within 2 hours of the commencement of his/her normal 
rostered hours. 

(5) (a) If notice cancelling pre-arranged overtime to be 
worked during a weekend, public holidays, rostered days 
off, or weekdays is given to an employee before he/she 
leaves the workplace, a penalty payment shall not be 
payable. 

(b) Where an employee has left the workplace and does 
not receive at least 12 hours' notice of any pre-arranged 
overtime being cancelled he/she shall be paid— 

(i) 1 hour's ordinary pay in the event of weekday 
overtime work cancelled; or 

(ii) 4 hours' ordinary pay in the event of weekend, 
rostered day or shift off or public holiday work 
cancelled. 

Provided that an additional penalty shall not be payable 
if an employee is not able to be contacted before he/she 
would normally leave to commence work and he/she 
subsequently reports for work. 

(c) Where an employee has been called out and such recall 
is cancelled upon him/her reporting to work he/she shall be 
paid 4 hours at the appropriate rate even though he/she is 
not required to work. Provided that where an employee has 
been called out and such call out is subsequently cancelled 
prior to him/her leaving his/her home he/she shall be paid 
one hour at his/her ordinary rate. 

(6) (a) Where an employee works overtime that is 
continuous with the commencement or completion of 
ordinary hours, a crib break of twenty minutes without 
deduction of pay shall be allowed and taken on the job, 
without specific relief, where such overtime continues for 
a minimum of 2 hours. 

(b) Where it is known that the overtime will continue for 
a minimum of 2 hours, the crib break may be taken prior to 
the commencement of the period of overtime and entitle- 
ment for such subsequent crib breaks as provided in 
paragraph (d) hereof, shall occur from the completion of the 
previous crib break. 

(c) If an employee is not able to take his/her crib break 
on the job but is required to continue normal duties, he/she 
shall be paid 20 minutes at double time in addition to the 
actual overtime worked. 

(d) Where an employee works an overtime day or shift, 
he/she shall be entitled to a crib break of 20 minutes to be 
allowed and taken on the job, without specific relief, without 
deduction of pay after each 4 hours of overtime worked, 
provided the employee continues to work after such crib 
break. Crib break entitlements will be calculated from the 
completion of the previous crib break entitlement. 

(e) For each crib break prescribed a meal or a meal 
allowance of $7.50 shall apply at the option of the employer. 

(7) Where an employee is requested to standby during 
his/her off duty time for a call out, he/she shall be paid at 
single time for all time spent standing by. Standby payments 
shall not apply unless the employee has agreed to a specific 
request by his/her supervisor to standby for a defined period. 

(8) Where shift employees spend more than 15 minutes 
on handing over at the conclusion of the shift, overtime rates 
will be paid for time worked in excess of that 15 minutes. 

(9) Notwithstanding anything contained elsewhere in this 
Order, time worked in excess of or outside ordinary rostered 
hours of work shall not attract additional payment if— 

(a) It is due to private arrangements between the 
employees themselves; or 

(b) It is for the purpose of effecting a rotation of shifts 
within the shift roster. 

15.—Payment of Salary. 
(1) Salary shall be paid on a fortnightly basis into a bank 

account nominated by the employee. By agreement with the 
employer, alternative methods of payment may be agreed. 
In the event of a disagreement, salary shall be paid on a 
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fortnightly basis into a bank account nominated by the 
employee. 

(2) On or prior to pay day, the employer shall state to each 
employee in writing the amount of wages to which he/she 
is entitled, the amount of deduction made therefrom and the 
net amount being paid to him/her. 

(3) Payment for overtime worked during the second week 
of a particular period need not be made until the next 
following pay period. 

16.—Annual Leave. 
(1) (a) An employee other than a casual employee shall 

be allowed annually, after twelve months' continuous 
service, a period of 4 weeks leave including non-working 
days, provided that employees working north of the 26th 
parallel South Latitude shall be allowed an additional 1 
week's leave including non-working days. 

(b) In addition to the leave prescribed in paragraph (a) of 
this clause an employee who is regularly rostered to work 
on any day of the week, not excluding public holidays, shall 
be allowed an additional one week of leave. Provided that 
where an employee is so rostered for part of a year, the 
amount of additional leave shall be the same proportion of 
1 week as such part bears to a year. 

(c) For administration purposes, all annual leave entitle- 
ments, will be recorded in equivalent average weekly hours 
of work in accordance with Clause 9.—Hours of Work— 
Day Employees or Clause 10.—Hours of Work—Shift 
Employees of this Order. 

When an employee proceeds on leave, his/her entitlement 
calculated in accordance with this subclause, will be debited 
by the number of ordinary hours he/she would have worked 
on his/her ordinary roster during the period of leave. 

(d) The annual leave referred to in this clause shall for day 
employees only, be exclusive of any public holidays 
prescribed by this Order, and for each holiday which falls 
within such an employee's annual leave, 1 day shall be 
added to such leave. 

(2) (a) Before going on annual leave, an employee to 
whom this clause applies, shall be paid for such leave the 
amount he/she would have earned had he/she been at work 
during the relevant period. 

(b) An employee other than a shift employee proceeding 
on annual leave shall have his/her base pay increased by the 
amount of 22.5% while on annual leave. 

(3) Annual leave shall be given and taken in a continuous 
period, not later than 12 months after it accrues, and 
wherever practicable at the time an employee specifies. 
Provided that if so requested by an employee and agreed to 
by the employer, annual leave shall be allowed and taken 
in separate periods and wherever practicable at the time 
he/she specifies. 

Provided further that where surplus staff to roster 
requirements are available, the employer may direct an 
employee, with a minimum of 4 week's notice, to take up 
to a maximum of one week of accrued leave in any 1 
calendar year. 

Any grievance in relation to the operation of this 
provision shall be dealt with in accordance with Clause 
7.—Employee Relations Procedures. 

(4) An employee whose services are terminated by an 
employer other than in accordance with subclause (5) of 
Clause 5.—Contract of Employment or who leaves his/her 
employment during any qualifying period for annual leave 
shall, in respect of the period worked, be paid the cash 
equivalent of annual leave in the same proportion which the 
period worked bears to a year. Such payment shall be 
calculated in the same manner as the payment prescribed in 
paragraph (2)(a) hereof. Where a full 12 months entitlement 
has accrued the employee, other than a shift employee, shall 
also be entitled to the payment as prescribed in paragraph 
(2)(b) hereof. 

(5) Where an employee with 12 months' continuous 
service is employed for part of the twelve monthly period 

on different work cycles or rosters the leave entitlements set 
out in paragraphs (a) and (b) of subclause (1) of this clause 
shall be calculated on a proportionate basis. 

(6) An employee living north of the 26th parallel South 
Latitude who proceeds on annual leave is entitled to annual 
leave travel assistance in accordance with the following 
provisions: 

(a) When an employee (other than a part time 
employee) proceeds on annual leave for 1 week 
or more which may be inclusive of rostered days 
off and public holidays, he/she shall be entitled to 
annual leave travel assistance in the form of a 
return air ticket to Perth or reimbursement of 
actual travel costs up to the value of a return 
economy class airfare to Perth. 

Following the completion of 12 months contin- 
uous service an employee is entitled to claim 
travel assistance in respect of 2 trips per annum 
in relation to annual leave. 

An employee, however, may request a pro rata 
application of the above entitlement each 6 
months. 

(b) When a part time employee who has no entitle- 
ment to travel assistance by any other means 
proceeds on annual leave for 1 week or more 
which may be inclusive of rostered days off and 
public holidays, he/she shall be entitled to annual 
leave travel assistance in the form of 1 return air 
ticket to Perth per annum or reimbursement of 
actual travel costs up to the value of one return 
economy class airfare to Perth for the employee 
only. 

(c) Travel assistance provided to employees who are 
not travelling to or through Perth may be subject 
to taxation and the appropriate deduction will be 
made from the assistance granted and the net 
amount paid to the employee. The gross amount 
of assistance will be included on the employee's 
group certificate as "other earnings" and the tax 
deducted included in the amount of tax shown on 
the Group Certificate. 

(d) Employees may use an entitlement to annual leave 
travel assistance without necessarily proceeding 
on annual leave, but such travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(e) Where an employee proceeds on annual leave 
he/she may use 2 entitlements to annual leave 
travel assistance for the 1 period of annual leave. 
However, the additional travel assistance will be 
subject to taxation and the appropriate deduction 
made in accordance with paragraph (c) above. 

(f) An employee may accumulate entitlements to 
annual leave travel assistance. 

(g) An employee other than a part time employee 
whose spouse or dependants reside with him/her 
in the area of employment, the spouse and each 
dependants in their own right shall be entitled to 
annual leave travel assistance in accordance with 
paragraph (a) above, provided that neither the 
spouse nor dependants have an entitlement which 
exceeds the entitlement in paragraph (a) above 
inclusive of other sources. 

An employee is not entitled to the benefits of 
this clause both as an employee and as the spouse 
of an employee. 

For the purposes of this clause a spouse shall 
include either a de facto wife or husband residing 
with the employee and dependants shall mean— 

(i) children under 16 years of age residing with 
the employee, or 

(ii) bona fide full time students less than 25 years 
of age. 
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(h) It is a condition of this clause that the benefits 
apply only if the employee's contract of employ- 
ment continues after the leave is completed. If an 
employee fails to resume work on completion of 
the leave the employer may deduct from any 
moneys due to the employee the cost of such 
assistance. 

17.—Public Holidays. 
(1) (a) Except as hereinafter provided, an employee shall 

be entitled to the following public holidays without loss of 
pay up to a maximum of 7.6 hours: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Easter Thesday, Foundation Day, 
Labour Day, Anzac Day, Queen's Birthday, Christmas 
Day and Boxing Day or such other day as is generally 
observed in the locality as a substitute for any of the 
said days respectively. 

(b) By agreement between an employer and the majority 
of his/her employees in a particular work place, other days 
may be substituted for the said days or any of them. 

(2) Where an employee is absent from his/her employ- 
ment on the working day before or the working day after a 
public holiday prescribed in subclause (1) hereof without 
reasonable excuse, or without the consent of the employer, 
the employee shall not be entitled to payment for such 
holiday or holidays. 

(3) Work done on any of the public holidays prescribed 
in this clause shall be paid for at the rate of triple time, 
provided that employees who work on a public holiday 
pursuant to a 12 hour shift roster shall be paid at the rate of 
double time for the first 4 hours. 

(4) Where consequent upon any visit to Australia of Her 
Majesty the Queen or any other member of the Royal 
Family, a public holiday is proclaimed by Order in Council 
or otherwise gazetted by the authority of the Commonwealth 
or of the State Government under any State Act throughout 
any Commonwealth Territory or any State or part thereof, 
such day shall within the defined locality be deemed to be 
a holiday for the purposes of this Order; provided that an 
employee shall not be entitled to the benefit of more than 
one holiday consequent upon such visit. 

(5) (a) Where a holiday is enacted, proclaimed or gazetted 
by authority of the Commonwealth Government or Western 
Australian Government in substitution for a public holiday 
mentioned in this clause, and such proclaimed or gazetted 
holiday is to be observed generally by persons throughout 
Western Australia or the Karratha region, then such day 
shall be deemed to be a holiday for the purposes of this 
Order, and employees covered by this Order shall be entitled 
to such holiday. 

(b) In the event of a substitute day being enacted, 
proclaimed or gazetted as aforesaid, the day on which the 
public holiday falls in fact shall not be deemed to be a 
holiday for any purpose of this Order. 

(c) Where an additional holiday is proclaimed or gazetted 
by the authority of the Commonwealth Government or 
Western Australian Government and such proclaimed or 
gazetted holiday is to be observed generally by persons 
throughout Western Australia or Karratha region, or when 
such a proclaimed or gazetted day is, by any required 
judicial or administrative order, to be so observed, then such 
day will be deemed to be a holiday for the purposes of this 
Order, for employees covered by this Order. 

18.—Sick Leave. 
(1) An employee (other than a casual employee) who is 

absent from his/her work on account of personal illness or 
injury shall be entitled to sick leave for ordinary hours 
without deduction of pay in accordance with this clause. 

(2) (a) An employee shall accrue sick leave entitlements 
at the rate of 10 working days in each year of service. 

Provided that for the purposes of such accrual where an 
employee is engaged on a 12 hour shift roster, a working day 
shall be regarded as 7.6 hours. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year to year 
so that any leave entitlement not taken in one year may be 
taken in any subsequent year. 

(3) (a) An employee shall not be entitled to paid sick leave 
for any period in respect of which he/she is entitled to 
worker's compensation. 

(b) An employee shall as soon as possible and preferably 
before the start of work, inform the employer of his/her 
inability to attend for duty and, as far as practicable, state 
the nature of his/her illness or injury and the estimated 
duration of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he/she was unable on account of his/her 
illness or injury to attend for duty on the day or days for 
which sick leave is claimed. 

(4) An employee who is sick during a period of annual 
leave may have the leave entitlement credited by the period 
of illness (up to the maximum of the employee's accrued 
sick leave) provided such is supported by suitable medical 
evidence. 

19.—Bereavement Leave. 
An employee, other than a casual, shall be entitled to a 

maximum of 3 clays' leave, or in the case of an employee 
engaged on a 12 hour shift roster a maximum of 2 days 
leave, without loss of pay on each occasion and on 
production of satisfactory evidence of the death in Australia 
of the employee's wife, husband, father, mother, brother, 
sister or child, mother-in-law, father-in-law and grandpar- 
ents. For the purpose of this clause "wife" and "husband" 
shall include de facto wife or husband. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of 6 weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of 6 weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than 4 weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this Order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 



confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed 4 weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 

transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised Order 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any Order, or other provisions to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the Order. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this Order. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than 4 weeks prior to the 
expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave, or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 
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(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Jury Service. 
An employee, other than a casual, required to attend for 

jury service during his/her rostered working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his/her 
attendance for such jury service and the amount of wage 
he/she would have received in respect of the ordinary time 
he/she would have worked had he/she not been on jury 
service. An employee shall notify his/her employer as soon 
as possible of the date upon which he/she is required to 
attend for jury service. Further, the employee shall give 
his/her employer proof of his/her attendance, the duration 
of such attendance and details of the amount received in 
respect of such jury service. 

22.—Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee receives an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Western 
Australian Workers' Compensation and Assistance Act 
1983 provided such payments are at a rate less than an 
employee's appropriate weekly rate. 

(2) "Accident Pay" means payment of an amount being 
the difference between the amount of compensation paid to 
the employee pursuant to the said Act and payment for the 
number of ordinary hours that the employee would have 
worked had he/she been at work at the rate specified in 
Clause 11.—Rates of Pay, of this Order as the case may be. 

(3) An employer shall pay or cause to be paid accident 
pay during the incapacity of the employee within the 
meaning of the said Act until such incapacity ceases, or until 
the expiration of a period of 52 weeks from the date of 
injury, whichever event shall first occur. 

(4) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Act, and the termination of the 
employee's employment for any reason during the period of 
any incapacity shall in no way affect the liability of the 
employer to pay accident pay as provided in this clause. 

(5) In the event that the employee receives a lump sum 
in redemption of weekly payments under the said Act, the 
liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(6) The provisions of this clause shall not apply to casual 
employees. 

23.—Cyclone Procedures. 
(1) Notwithstanding the provisions of Clause 5.— 

Contract of Employment and subject to the provisions of this 
clause the following shall apply when because of a cyclone 
the employer does not require the employee to remain on 
duty at work. 

(2) Each employee who: 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, 

shall be paid for his/her normal rostered hours occurring 
during the period he/she is not required to remain on duty 
at work. 

(3) An employee who, on any day during the cyclone 
stand-down: 

(a) is required for work and is requested to do so by 
his/her employer, and 

(b) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to work 
when so requested, 

is not entitled to payment for that day. 
(4) (a) An employee who is required to remain at work 

during a "red alert" as a result of a cyclone shall be paid 
at overtime rates for each hour worked. 

(b) An employee who is not required to remain at work 
during a cyclone and who is recalled to work shall be paid 
a call-out payment in addition to his/her normal rostered 
hours. 

(5) Following declaration of the "all clear" given in 
accordance with the local Cyclone Procedures employees 
who would have normally been on duty are required to 
resume immediately and all others are required to resume 
on their next rostered shift unless the employer notifies them 
otherwise. 

(6) Where on the day following the resumption of normal 
operations or on any subsequent day an employee cannot 
because of damage caused to the operations by die cyclone 
be usefully employed the employer may stand the employee 
down without pay. 

24.—Industrial Clothing. 
The employer shall provide an adequate supply of 

uniforms necessary for the performance of work in 
accordance with this Order. All items will remain the 
property of the employer and shall be worn by the employee 
as directed. 

Items supplied shall include shirts, shorts, socks, uni- 
forms, head gear, safety footwear and other safety equip- 
ment as required for the performance of the work and in the 
interest of hygiene and safety, at the discretion of the 
employer. 

25.—Order to be Posted. 
A copy of this Order and all amendments thereto shall be 

exhibited or made available by the employer at the main 
security gate. 

26.—Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the Western Australian Industrial Gazette at pages 1—4 
inclusive are hereby incorporated in and shall be deemed to 
be part of this Order. 

27.—Previous Agreement Superseded/Savings. 
This Order shall supersede the Security Officers' Agree- 

ment in so far as employment by Wormald Security of 
Security Officers within the Scope of this Order as set out 
in Clause 3.—Scope and Application hereof. 

Provided that entitlements previously accrued pursuant to 
Clauses 9, 10 and 11 of the Security Officers' Agreement 
shall be available to the employee until taken. This accrual 
shall be taken in accordance with Clause 16.—Annual 
Leave, Clause 18.—Sick Leave and Clause 26.—Long 
Service Leave respectively of this Order. 

28.—Time and Wages Record. 
(1) The employer shall keep a record from which can be 

readily ascertained the name of each employee and his/her 
occupation, the hours worked each day, and the wages and 
allowances paid each week. 

Any system of recording by the means of computer/ 
machine shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time occupied by an employee in filling in any 
time record or cards or in the making of records shall be 
treated as time off duty, but this does not apply to checking 
in or out when entering or leaving his/her employer's 
premises. 

(3) The time and wages record shall be open for 
inspection to a duly accredited Union representative during 
the usual office hours at an employer's office or other 
convenient place; provided that an inspection shall not be 
demanded unless the federal or branch secretary of the 
Union or the district secretary or organiser of any division 
suspects that a breach of this Order has been committed; 



provided further that only one demand for such inspection 
shall be made in any one week at the same establishment. 

(4) The representative making such inspection shall be 
entitled to take a copy of entries in a time and wages record 
relating to the suspected breach of this Order. 

29.—Right of Entry. 
(1) For the purposes of interviewing employees on 

legitimate union business, or for the purpose of investigating 
complaints concerning the application of this Order, but 
subject to any security requirements a duly accredited Union 
representative shall have the right to enter the area occupied 
by the employer during the prescribed non-working hours, 
on the following conditions: 

(a) That he/she has made prior arrangements with a 
representative of the management or operating 
Company in order to obtain admittance to the area; 

(b) That interviews with employees shall be in a mess, 
dressing room or recreation hut and during meal 
or crib or non-working times or as otherwise 
arranged with the employer; 

(c) That upon conclusion of the meal or crib time, the 
visiting Union representative shall immediately 
leave die plant except as otherwise arranged with 
the employer; 

(d) That a visiting Union representative shall not 
hinder or obstruct an employee in the performance 
of his/her duties; 

(e) That employees for whom mess rooms are 
provided (or members of the staff) shall not be 
prevented from entering, using or remaining in the 
mess rooms during meal or crib times. 

These conditions in no way confer a right on a 
Union representative to conduct a meeting on the 
area occupied by the employer. 

(2) Where employees on shift work partake of their crib 
on the job, their employer shall arrange for Union 
representatives to have access to these employees at times 
to be mutually arranged subject always to the condition that 
the representative does not interfere with the work being 
performed in the area. 

The entry given by this subclause shall be for the same 
purpose as the entry provided by subclause (1) hereof. 

(3) If there is any breach or departure from the above 
conditions it shall be reported to the employer, and pending 
examination of any such breach or departure, permission of 
the Union representative concerned to enter the area shall 
be suspended. 

30.—Shop Steward. 
An employee nominated as shop steward shall, upon 

accreditation by the Union, be recognised by the employer 
as the representative of the employees. 

An employee so appointed shall be allowed reasonable 
time to attend to union business affecting the employer and 
the employees he/she represents. 

Prior to leaving the job to attend to such union business, 
the shop steward shall obtain the permission of the 
employer; such permission shall not be unreasonably 
withheld. 

Any dispute in respect of the rights and obligations of the 
shop steward shall be dealt with in accordance with 
subclause (3) of Clause 7.—Employee Relations Procedures 
of this Order. 

31.—Medical Examination. 
Where an employee is required by the Company to have 

a medical examination in his/her own time, he/she shall be 
paid at the appropriate overtime rate. Where appropriate, the 
employee will be paid the current kilometre allowance if 
he/she uses his/her own vehicle or be reimbursed the cost 
of any reasonable fares incurred. 

32.—Order Modernisation/Enhancement. 
(1) The parties are committed to modernising the terms 

of the Order so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties recognise the benefits to all of a fully 
trained and flexible workforce and have identified the 
following training areas which complement the security/ 
emergency functions involved and provide comprehensive 
development opportunities for Security Officers. 

'B' class drivers licence 
First Aid certificate 
Occupational First Aid certificate 
Occupational Health and Safety 
General operational training 
Electronic surveillance/access control systems and 
operation 
Emergency fire response and firefighting techniques 
Emergency procedures 
Cyclone procedures 

(3) The parties have dealt with changes to the nature of 
work requirements that may arise out of the proposed 
security upgrade within the Structural Efficiency process 
including die operation, data input and monitoring of 
electronic/computer surveillance and/or access control sys- 
tems. 

(4) The parties are committed to a 6 month trial of a 12 
hour shift roster and every endeavour will be made to ensure 
its success. Providing the roster proves efficient in operation 
and results in no additional cost to the employer it shall 
remain in place unless either party can demonstrate good 
reason/unfairness for it to cease. 

During the trial the roster shall be monitored for it's effect 
including: 

— flexibility 
— efficiency 
— absenteeism 
— job performance 
— job satisfaction 
— cost 

Any grievance in relation to the trial 12 hour shift roster 
shall be dealt with in accordance with Clause 7.—^Employee 
Relations Procedures. 

Schedule A. 

Structural Efficiency Principle. 
Worm aid Security confirms that it is prepared to process 

increases under the current structural efficiency principle 
arising out of the State Wage Case of September 1989 
subject to: 

(1) The union giving the appropriate commitment to 
the Western Australian Industrial Relations Com- 
mission. 

(2) Agreement being reached on the following 
'agenda' items for restructuring, some of which 
shall be fully finalised by the time of processing 
the first increase in the Western Australian 
Industrial Relations Commission to allow actual 
amendments to the Order. 

(3) Ratification by the Western Australian Industrial 
Relations Commission. 

Agenda—Structural Efficiency. 
(1) Rate of Pay 
Rate of Pay for Security Officer to be increased by $15.00 

per week and Rate of Pay for Probationary Security Officer 
to increased by $12.50 per week with consequential 
adjustments for respective continuous shift rates. 
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(2) Allowances 

Vary allowances appropriately including location allow- 
ance and travel allowance. 

(3) Probationary Security Officer 

Extend the probationary period to three months, including 
training. 

(4) Classifications 

Review of current and future duties to build on existing 
flexibility and to take account of new technology, proposed 
plant security upgrade and changes in plant operations. 

(5) Security Control Officer 

Review of duties, responsibilities and allowance applica- 
ble. 

(6) Essential Services 

(a) Review to take account of changes to operation of 
the plant, proposed security upgrade and closure 
of Hearson Village. 

(b) Greater flexibility to more easily accommodation 
future changes to operation of the plant. 

(c) Confirm use of Wormald Security Staff in such 
extreme circumstances. 

(7) Training 

Review of training needs for existing requirements and in 
addition to take account of new technology, proposed plant 
security upgrade and changes in plant operations the 
following areas: 

• 'B' class licence 

© First Aid certificate 

• Occupational Health and Safety 

© Occupational First Aid 

• Electronic surveillance 

• Emergency fire response and firefighting techniques 

• Emergency procedures 

• Cyclone procedures 

'B' class licence and first aid certificate to be employee's 
responsibility to attain as a condition of employment. 

Also review of payment during training. 

(8) Flexibility Start and Finish Times and RDO's 

Alteration of start and finish times and RDO's to be by 
agreement between the employer and employee in consulta- 
tion with the shop steward rather than the union as currently 
prescribed. 

(9) Continuous Shift Employees 

Review of current continuous shift arrangements includ- 
ing an examination of 12 hour shifts and minimum breaks 
between shifts. 

(10) Review of Order 

Extensive review of the Order to ensure a document 
which enhances efficiency and productivity and continued 
compatibility with the Hydrocarbons and Gas Production 
and Processing Award. 

SHEET METAL WORKERS' AWARD 
No. 10 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Arcus Australia Pty Ltd and Others. 

No. 1671 of 1993. 

Sheet Metal Workers' Award 
No. 10 of 1973. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Sheet Metal Workers' Award No. 10 of 
1973 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A.—State Wage Principles—June 1991" where they 
appear in the schedule. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this Clause. 

3. Clause 33.—Supplementary Payments: Delete this 
clause and insert in lieu thereof the following: 

33.—SUPPLEMENTARY PAYMENTS 
(1) (a) In addition to the rates payable under the 

provisions of this award, other than this 
provision, an employee, other than an ap- 
prentice or junior employee, employed in the 
classifications set out hereunder shall be paid 
the supplementary payment prescribed and 
Safety Net Adjustment. 
Classification Wage Safety 

Per Net 
Week Adjust- 

$ 
ment 

Sheetmetal Section: 
CIO Sheetmetal Employee— 

First Class 52.00 8.00 
C11 Spinner (First Class) 44.30 8.00 
C12 Sheetmetal Employee— 

Second Class 37.40 8.00 
Lagger— 

4th and 5th 6 months' 
experience 48.70 8.00 

Thereafter 47.20 8.00 
Polisher 48.00 8.00 

C13 Press Operator (Heavy) 32.80 8.00 
Solderer and Dipper 32.80 8.00 
Press Operator (Light) 34.10 8.00 
Drop Hammer Stamper 32.80 8.00 
Guttering Machinist 34.10 8.00 
Power Machinist (Not 

Otherwise Specified) 34.10 8.00 
Spinner (Other) 30.40 8.00 
Process Employee 31.90 8.00 
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Classification Wage Safety 
Per Net 

Week Adjust- 

$ 
ment 

$ 
Lagger— 

1st six months' 
experience 31.90 8.00 

2nd and 3rd six months' 
experience 30.40 8.00 

Canister Making Section: 
C11 Quality Control Checker 

(J. Gadsden Pty Ltd) 48.40 8.00 
C12 Die Setter and/or Machine 

Setter and/or Leading 
Press Hand 44.40 8.00 

C13 Canister Maker by Hand 
and Riveter by Hand 30.40 8.00 

Solderer and Dipper 34.10 8.00 
Operator of other Power 

Presses and other 
Power Machines 34.10 8.00 

Cap Solderer 34.10 8.00 
C12 Stove and Range Fitter 

and Assembler 38.70 8.00 

Painting Section: 
C10 First Class Painter 

(Sheetmetal) 52.00 8.00 
C13 Painter (Sheetmetal) 30.40 8.00 
C12 Tbol and Material 

Storeperson 41.70 8.00 

Welding Section: 
C10 Welder—First Class 52.00 8.00 
C12 Welder—Second Class 48.70 8.00 
C13 Welder—Third Class 30.40 8.00 

Galvanising Section: 
C12 Galvaniser 39.20 8.00 
C13 Assistant working over 

Metal Pot 32.80 8.00 
C13 Pickler 32.40 8.00 

Porcelain Enamelling: 
Wet, including work on sheetmetal— 
C12 Fuser 47.20 8.00 

Packer and/or Despatcher 44.20 8.00 
Sand and Shot Blaster 44.20 8.00 
Sprayer, Grip and/or 

Colour Coats 47.20 8.00 
C13 Swiller, Gripper and 

Brasher 34.10 8.00 
Racksman 38.60 8.00 
Pickler 32.40 8.00 
Mill Hand and Mixer 32.80 8.00 
Inspector—First Class 32.80 8.00 
Inspector—Other 38.60 8.00 
Fuser's Assistant 32.80 8.00 
Fuser on Medallions, 

Badges or Buckles 34.10 8.00 
Fireman 34.10 8.(» 

Dry— 
C10 Duster 52.00 8.00 
C12 Duster's Assistant 34.40 8.00 
C14 All Others 33.00 8.00 

(b) In addition to the rates payable under the 
provisions of this award, other than this 
provision: 

(i) an apprentice shall be paid per week a 
percentage of $   being the percentage 
which appears against his/her year of 
apprenticeship in subclause (3) of 
Clause 6.—Wages, in this award; and 

(ii) a junior employee shall be paid per 
week a percentage of $   being the 
percentage which appears against the 

age of the employee in subclause (2) of 
Clause 6.—Wages, of this award. 

(c) The amount payable to any employee pursu- 
ant to the provisions of this subclause: 

(i) shall be for all purposes of this award; 
(ii) shall be reduced by the amount of any 

payment being made to that employee 
in addition to the said rates otherwise 
than pursuant to the provisions of this 
subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement or other agreement 
or arrangement; 

(iii) the Safety Net Adjustment of $8.00 
reflects the application of the arbitrated 
Safety Net Adjustment Principle enun- 
ciated in the State Wage Decision of 24 
December, 1993. 

Consistent with the requirements of 
that principle the $8.00 Safety Net 
Adjustment is absorbable to the extent 
of any equivalent amount in rates of 
pay—whether overaward or industrial 
agreement—in excess of the minimum 
rates (classification rate and supplemen- 
tary payment) prescribed in accordance 
with the September 1989 State Wage 
Case decision. 

(2) The rate prescribed in this award for any classification 
is not amended by this clause and shall not, for the purpose 
of any other award, order, industrial agreement or other 
agreement, be deemed to have been so amended. 

SOFT FURNISHINGS AWARD 
No. A 23 of 1982 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and 
Allied Industries Industrial Union of 

Workers, W.A. 
and 

Dubrov Pty Ltd (T/A "Innovations") and Others 
No. 1720 of 1993. 

Soft Furnishings Award No. A 23 of 1982 
COMMISSIONER A.R. BEECH. 

3 March 1994. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A.C. Tomlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of January 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 



Schedule. 
1. Clause 7B.—Supplementary Payments: Delete sub- 

clause (1) of this clause and insert in lieu the following: 
(1) In addition to the rates payable under the 

provisions of this award all adult employees shall 
be paid $38.50 per week for all purposes of this 
award provided that the amount payable to any 
employee pursuant to the foregoing provisions of 
this section shall be reduced by the amount of any 
payment being made to that employee in addition 
to the said rates, otherwise than pursuant to the 
provisions of this subclause, whether such pay- 
ment is being made by virtue of any order, 
industrial agreement, or other agreement. 

2. Clause 9.—Leading Hands: Delete this clause and 
insert in lieu the following: 

9.—Leading Hands. 
An employee placed in charge of— 

(1) Not less than three and not more than 10 other 
employees shall be paid $16.40 per week extra. 

(2) More than 10 and not more than 20 other 
employees, shall be paid $20.30 per week extra. 

(3) More than 20 other employees shall be paid 
$26.70 per week extra. 

THERMAL INSULATION CONTRACTING 
INDUSTRY AWARD 

No. 1 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Austral Insulation Pty Ltd and Others. 
No. 1674 of 1993. 

Thermal Insulation Contracting Industry Award 
No. 1 of 1978. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Thermal Insulation Contracting Industry 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A.—State Wage Principles—June 1991" where they 
appear in the schedule. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this Clause. 

3. Clause 6.—Wages: Delete this clause and insert in lieu 
thereof the following: 

6.—Wages. 
(1) (a) Subject to Clause 7.—Special Rates and 

Provisions of this Award, the ordinary weekly 
wage shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and 
be paid as an "all purpose" rate. 

(b) The ordinary weekly wage of an employee 
(other than an apprentice) shall consist of the 
base rate, the special payment and the Safety 
Net Adjustment, as set out in subclause (2) 
of this clause. 

(c) The $8.00 Safety Net Adjustment set out in 
this clause shall be absorbed into overaward 
payments. 

An "Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus", "service in- 
crement" or any term whatsoever) which an 
employee would receive in excess of the 
"award wage" which applied immediately 
prior to the decision of the Western Australian 
Industrial Relations Commission dated 24 
December, 1993 (Application No. 1457 of 
1993) for the classification in which such 
employee is engaged. Provided that such 
payment shall exclude overtime, shift allow- 
ances, penalty rates, disability allowances, fares 
and travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by the award. 

The Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the 
arbitrated Safety Net Adjustment Principle 
enunciated in the State Wage decision of 24 
December, 1993. 

Consistent with the requirements of that 
Principle the $8.00 Safety Net Adjustment is 
absorbable to the extent of any equivalent 
amount in rates of pay—whether overaward 
or industrial agreement—in excess of the 
minimum rates (classification rate and sup- 
plementary payment) prescribed in accor- 
dance with the September 1989 State Wage 
Case Decision. 

(2) Wage Rates 
Classification Base Special Safety Total 

Rate Payment Net Rate 
Adjust- Per 
ment Week 

Sheetmetal 
Employee 
—First Class 
Sheetmetal 
Employee 
—Second 
Class 
Lagger— 
First six 
months 
experience 
Second and 
Third six 
months 
experience 
Fourth and 
Fifth six 
months 
experience 
Thereafter 



TIMBER WORKERS AWARD 
No. 36 of 1950. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Bunnings Ltd and Others. 

No. 1722 of 1993. 

Timber Workers Award 
No. 36 of 1950. 

COMMISSIONER A.R. BEECH. 
3 March 1994. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A.C. Tomlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Timber Workers Award No. 36 of 1950 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 10th 
day of January 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 35.—Special Rates and Conditions: Delete 

paragraphs (l)(a) and (l)(b) of this clause and insert in lieu 
the following: 

(a) Millwright — $4.30 per week 
(b) Utility person — $3.30 per week 

2. Clause 52.—Rates of Pay: Delete subclauses (3), (4), 
(5), (6) and (7) of this clause and insert in lieu the following: 

(3) Wages 
The minimum rate of wage, including supple- 

mentary payments, for employees covered by this 
award, excluding those employees provided for in 
subclause (4) hereof, shall be: 

(a) Timber Industry Employee: 
Group 1—$325.40 
Group 2—$342.10 
Group 3—$364.60 
Group 4—$385.50 
Group 5—$417.20 
Group 6—$438.10 

(b) Any increase payable under the Minimum 
Rates Adjustment Principle shall be reduced 
by the amount of any payment being made 
to that employee in addition to the provision 
of this subclause, whether such payment is 
being made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(c) Supplementary Payments 
(i) In addition to the rates payable under the 

provisions of paragraph (3)(a) of this 
clause, all adult employees shall be paid 
a supplementary payment of $8.00 per 
week for all purposes of this award. 

(ii) Provided that the amount payable to any 
employee pursuant to this clause shall 
be reduced by the amount of any 
payment being made to that employee 
in addition to the provisions of this 
clause, whether such payment is being 
made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(4) Transport—Employee Groups 
The minimum rate of wage, including supple- 

mentary payments, for employees covered by this 
award, as defined below shall be: 
(a) Timber Industry Transport Employee 

Group 1—$382.20 
Group 2—$393.70 
Group 3—$401.30 
Group 4—$409.00 
Group 5—$416.70 
Group 6—$435.70 
Group 7—$447.20 
Group 8—$466.30 

(b) Any increase payable under the Minimum 
Rates Adjustment Principle shall be reduced 
by the amount of any payment being made 
to that employee in addition to the provision 
of this subclause, whether such payment is 
being made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(c) (i) In addition to the rates payable under the 
provisions of paragraph (4)(a) of this 
clause, all adult employees shall be paid 
a supplementary payment of $8.00 per 
week for all purposes of this award. 

(ii) Provided that the amount payable to any 
employee pursuant to this clause shaU 
be reduced by the amount of any 
payment being made to that employee 
in addition to the provisions of this 
clause, whether such payment is being 
made by virtue of any Order, Industrial 
Agreement or other Agreement. 

(d) Employees under this subclause shall be 
defined as follows: 
Group 1 

(i) Driver, rigid vehicle from 4.5 to 13.9 
tonnes GVM or GCM (Gross Vehicle 
Mass) (Gross Combination Mass) 

(ii) Driver, fork lift up to and including 5 
tonnes lifting capacity 

(iii) Driver, tractor without power operated 
attachments 

Group 2 
(i) Driver Rigid Vehicle over 13.9 tonnes 

GVM or GCM and up to 13 tonnes 
capacity 

(ii) Straddle carrier driver 
(iii) Driver of dump truck (unlicensed) (iv) 

Driver of fork lift over 5 and up to 10 
tonnes lifting capacity 

Group 3 
(i) Driver articulated vehicle to 22.4 tonnes 

GCM 
(ii) Driver rigid vehicle and heavy trailer to 

22.4 tonnes GCM 
(iii) Driver rigid vehicle 4 or more axles over 

13.9 tonnes GVM or GCM 
(iv) Driver of fork lift over 10 and up to 34 

tonnes lifting capacity 
Group 4 

(i) Driver low loader to 43 tonnes GCM 
(ii) Driver articulated vehicle over 22.4 tonnes 

GCM and up to 39 tonnes capacity 
(iii) Driver mobile crane up to 25 tonnes 

lifting capacity 
(iv) Driver rigid vehicle and heavy trailer 

over 22.4 tonnes GCM 
(v) Driver of fork lift over 34 tonnes lifting 

capacity 
Group 5 

(i) Driver articulated vehicle over 22.4 
tonnes GCM over 39 and up to 60 
tonnes capacity 



(ii) Driver multiple articulated vehicle up to 
53.4 tonnes GCM 

(iii) Driver low loader over 43 tonnes GCM 
(for each additional complete tonne over 
43 an extra 79 cents as part of the 
weekly wage rate for all purposes shall 
be payable) 

Group 6 
(i) Driver mobile crane over 25 and up to 

50 tonnes lifting capacity 
(ii) Driver multiple articulated vehicle over 

53.4 tonnes up to 94 tonnes GCM up to 
65 tonnes capacity 

Group 7 
(i) Driver multiple articulated vehicle over 

94 tonnes GCM up to 75 tonnes capacity 
(ii) Driver of mobile crane over 50 tonnes 

lifting capacity 
Group 8 

(i) Driver multiple articulated vehicle over 
94 tonnes GCM over 75 and up to 95 
tonnes capacity (for each additional 
complete tonne over 95 an extra 79 
cents as part of the weekly wage rate for 
all purposes shall be payable) 

(5) Junior Employees 
In addition to such amounts as may be 

prescribed by subclause (2) of Clause 9.—Junior 
Employees, junior employees shall receive the 
following percentage of a Timber Industry Em- 
ployee Group 1 wage rate inclusive of supplemen- 
tary payment: 
Under 17 years of age 45% 
Between 17 & 18 years of age 55% 
Between 18 & 19 years of age 80% 
Over 19 years of age 100% 

(6) Apprentices 
Apprentices shall receive the following per- 

centage of a Timber Industry Employee Group 5 
wage rate inclusive of supplementary payment: 
Four Year Tferm— 
First Year 50% 
Second Year 60% 
Third Year 75% 
Fourth Year 90% 

(7) Leading Hand 
In charge of 3-10 employees $15.20 
In charge of 11-20 employees $22.90 
In charge of over 20 employees $29.70 

TRANSPORT WORKERS' (GENERAL) AWARD 
No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturing Co Pty Ltd and Others. 
No. 1714 of 1993. 

Transport Workers* (General) Award 
No. 10 of 1961. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers' (General) Award No. 
10 of 1961 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 15th day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. No Extra Claims" where they appear in this clause. 
2. Clause 2A.—No Extra Claims: Delete this clause. 
3. Clause 7A.—Supplementary Payment: 

(A) Delete subclause (1) of this clause and insert the 
following in lieu thereof: 
(1) As part of the total minimum weekly wage 

rate payable under this Award the following 
supplementary payments for an Adult em- 
ployee for each grade or sub-grade are to be 
added to the base rates of wages provided in 
Clause 7.—Wages of this award. 

Amount Per 
Week 

$ 
Grade 1 52.90 
Grade 2 54.80 
Grade 3 55.80 
Grade 4 57.20 
Grade 5 58.20 
Grade 6 59.10 
Grade 7 60.10 
Grade 8 62.50 
Grade 9 63.90 
Grade 10 66.30 

(B) Immediately following subclause (3) of this clause 
insert a new subclause (4) as follows: 
(4) Supplementary payments set out in this 

clause represents payment in lieu of equiva- 
lent overaward payments. 

"Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an 
employee would receive in excess of the "award 
wage" which applied prior to the decision of the 
Western Australian Industrial Relations Com- 
mission dated 24 December, 1993 (Application 
No. 1457 of 1993) for the classification in which 
such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, 
penalty rates, disability allowances, fares and 
travelling time allowances and any other ancillary 
payments of a like nature prescribed by the award. 

The supplementary payment at each clas- 
sification level includes an $8.00 adjustment 
reflecting the application of the Arbitrated Safety 
Net Adjustment Principle enunciated in the State 
Wage decision of 24 December, 1993. Consistent 
with the requirements of the Principles the $8.00 
Safety Net Adjustment is absorbabie to the extent 
of any equivalent amount in rates of pay— 
whether overaward, award or industrial agree- 
ment—in excess of the minimum rates (classifica- 
tion rate and supplementary payment) prescribed 
in accordance with the September 1989 State 
Wage Case decision. 



TRANSPORT WORKERS' (NORTH WEST 
PASSENGER VEHICLES) AWARD, 1988 

No. A19 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Fortesque Bus Service and Others. 

No. 8 of 1994. 

Transport Workers' (North West Passenger Vehicles) 
Award, 1988 

No. A 19 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers' (North West Passenger 
Vehicles) Award, 1988 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 15th day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule. 
Clause 6A.—Supplementary Payment: Delete this clause 

and insert the following in lieu thereof: 
6A.—Supplementary Payment. 

(1) In addition to the base weekly wage shown at 
Clause 6.—Wages of this award, an employee 
shall be paid, for all purposes of the award, the 
weekly supplementary payment shown in this 
clause. 

Bus Driver (including Service, Tour, Charter 
and School Bus Drivers) driving a passenger 
vehicle having seating capacity for: 

Supple- 
mentary 
Payment 

$ 
(a) Under 25 adult persons 54.30 
(b) 25 adult persons or more 55.90 

(2) Supplementary payments set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 

"Overaward Payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied prior to the decision of the 
Western Australian Industrial Relations Commis- 
sion dated 24 December, 1993 (Application No. 
1457 of 1993) for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowances, penalty 
rates, disability allowances, fares and travelling 
time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The supplementary payment at each classifica- 
tion level includes an $8.00 adjustment reflecting 

the application of the Arbitrated Safety Net 
Adjustment Principle enunciated in the State 
Wage decision of 24 December, 1993. Consistent 
with the requirements of the Principles the $8.00 
Safety Net Adjustment is absorbable to the extent 
of any equivalent amount in rates of pay—whether 
overaward, award or industrial agreement—in 
excess of the minimum rates (classification rate 
and supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage Case 
decision. 

TRANSPORT WORKERS' (PASSENGER 
VEHICLES) AWARD 

No. R 47 of 1978 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Southwest Coach Lines and Others 

No. 9 of 1994. 
Transport Workers' (Passenger Vehicles) Award No. R 47 

of 1978 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1994. 

Order. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers' (Passenger Vehicles) 
Award No. R 47 of 1978 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 15th day of February, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 10A.—Supplementary Payment: Delete this 

clause and insert the following in lieu thereof: 

10A.—Supplementary Payment. 
(1) In addition to the base weekly wage shown at 

Clause 10.—Wages of this award, an employee 
shall be paid, for all purposes of the award, the 
weekly supplementary payment shown in this 
clause. 
Bus driver (including Service, Tour, Charter and 
School Bus drivers) driving a passenger vehicle 
having seating capacity for: 

Supplemen- 
tary 

Payment 
$ 

(a) Under 25 adult persons 55.05 
(b) 25 adult persons or more 56.70 

(2) Supplementary payments set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 
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"Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", 
"attendance bonus", "service increment" or any 
term whatsoever) which an employee would 
receive in excess of the "award wage" which 
applied prior to the decision of the Western 
Australian Industrial Relations Commission dated 
24 December, 1993 (Application No. 1457 of 
1993) for the classification in which such em- 
ployee is engaged. Provided that such payment 
shall exclude overtime, shift allowances, penalty 
rates, disability allowances, fares and travelling 
time allowances and any other ancillary payments 
of a like nature prescribed by the award. 
The supplementary payment at each classification 
level includes an $8.00 adjustment reflecting the 
application of the Arbitrated Safety Net Adjust- 
ment Principle enunciated in the State Wage 
decision of 24 December, 1993. Consistent with 
the requirements of the Principles the $8.00 Safety 
Net Adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether 
overaward, award or industrial agreement—in 
excess of the minimum rates (classification rate 
and supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage Case 
decision. 

VEHICLE BUILDERS' AWARD 1971 
No. 9 of 1971 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Truline Smash Repairs and Others 

No. 1675 of 1993. 
Vehicle Builders' Award 1971 

No. 9 of 1971 
SENIOR COMMISSIONER G.G. HALLIWELL. 

9 March 1994. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Vehicle Builders' Award 1971 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day of 
January, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A.—State Wage Principles—June 1991" where they 
appear in the schedule. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this Clause. 

3. Clause 33.—Supplementary Payments: Delete this 
clause and insert in lieu thereof the following: 

33.—Supplementary Payments. 
(1) (a) In addition to the rates payable under the 

provisions of this award, other than this 
provision, an employee other than an appren- 
tice or a junior employee, employed in the 
classifications set out hereunder shall 1m paid 
the supplementary payment prescribed and 
Safety Net Adjustment. 
CLASSIFICATION 

Supplemen- Safety Net Vehicle 
tary Per Adjustment Building 

Week Tradesper- 
Adult Employees son Level I 
(expressed as a 
percentage of the 
Vehicle Building 
Tradesperson 
Level I rate): 

$ S % 
Advanced 

Tradesper- 
son/Produc- 
tion Ttchni- 
cian Vehi- 
cle Building 70.60 8.00 130.0 

Vehicle Build- 
ing Trade- 
sperson 
Level FV 62.50 8.00 115.0 

Vehicle Build- 
ing Trade- 
sperson 
Level HI 59.80 8.00 II 0.0 

Vehicle Build- 
ing Trade- 
sperson 
Level II 57.10 8.00 105.0 

Vehicle Build- 
ing Trade- 
sperson 
Level I 54.30 8.00 100.0 

Vehicle 
Builder 
Level IV 50.20 8.00 92.4 

Vehicle 
Builder 
Level III 47.50 8.00 87.4 

Vehicle 
Builder 
Level II 44.50 8.00 82.0 

Vehicle 
Builder 
Level I 42.40 8.00 78.0 

(b) In addition to the rates payable under the 
provisions of this award, other than this 
provision: 

(i) an apprentice shall be paid per week a 
percentage of $.... being the percentage 
which appears against his/her year of 
apprenticeship in subclause (2) of 
Clause 9.—Wages, of this award; and 

(ii) a junior employee shall be paid per 
week a percentage of $.... being the 
percentage which appears against his/ 
her age in subclause (6) of Clause 
9.—Wages, of this award. 

(c) The amount payable to any employee pursu- 
ant to the provisions of this subclause: 

(i) shall be for all purposes of this award; 
and 

(ii) shall be reduced by the amount of any 
payment being made to that employee 
in addition to the said rates otherwise 
than pursuant to the provisions of this 
subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement or other agreement 
or arrangement. 

(iii) The $8.00 Safety Net Adjustment re- 
flects the application of the arbitrated 
Safety Net Adjustment Principle enun- 
ciated in the State Wage decision of 24 
December, 1993. 



Consistent with the requirements of that 
Principle the $8.00 Safety Net Adjust- 
ment is absorbable to the extent of any 
equivalent amount in rates of pay— 
whether overaward or industrial agree- 
ment—in excess of the minimum rates 
(classification rate and supplementary 
payment) prescribed in accordance with 
the September 1989 State Wage Case 
decision. 

(2) The rate prescribed in this award for any classifi- 
cation is not amended by this clause and shall not, 
for the purpose of any other award, order, 
industrial agreement or other agreement, be 
deemed to have been so amended. 

WATCHMAKERS' AND JEWELLERS' AWARD 1970 
No. 10 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Caris the Jeweller and Others. 

No. 1620 of 1993. 
Watchmakers' and Jewellers' Award 1970 

No. 10 of 1970. 
COMMISSIONER G.L. FIELDING. 

17 February 1994. 
Order. 

HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr P.G. Brunner on behalf of the Respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Watchmakers' and Jewellers' Award 1970 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 31st day of January, 1994. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

Schedule. 
Clause 8.—Wages: Delete this clause and insert the 

following in lieu thereof— 
8.—Wages. 

(1) (a) The minimum weekly rate of wage payable 
to employees covered by this award shall be: 

Base Supple- Award 
Rate mentary Rate 

Payment 

8.00 405.60 

Watchmaker, clockmaker, 
watch and clock re- 
pairer 404.50 8.00 412.50 

Jeweller, setter, general 
jeweller's tradesperson 
and engraver 397.60 8.00 405.60 

(b) (i) The supplementary payment set out in this 
clause includes an $8.00 adjustment reflecting 
the application of the arbitrated safety net 
adjustment set out in the December 1993 State 
Wage Decision. Consistent with the require- 
ments of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
overaward, award or enterprise agreement) in 

excess of the minimum rates of pay (classifica- 
tion rate plus supplementary payment). 

(ii) The supplementary payment set out in this 
clause is to be paid in addition to the base rate 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of 
pay prescribed by this clause for the respec- 
tive classification. 

(iii) The supplementary payment set out in this 
clause represents payment in lieu of equiva- 
lent overaward payments. 

(iv) "Overaward payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would receive 
in excess of the "award wage". Provided that 
such payment shall exclude overtime, shift 
allowance, penalty rates, disability allowances, 
fares and travelling time allowances and any 
other ancillary payments of a like nature 
prescribed by the award. 

(2) Apprentices (wage per week expressed as a 
percentage of the respective tradesman's rate) 

(a) 5 year Tferm: % 
1 st year 40 
2nd year 48 
3rd year 55 
4th year 75 
5th year 88 

(b) 4 year Term: 
1 st year 42 
2nd year 55 
3rd year 75 
4th year 88 

(3) Leading Hands: Any jeweller or watchmaker 
placed in charge of not more than 10 jewellers or 
watchmakers shall be paid $16.50 per week in addition 
to the rates of pay prescribed by this award. 

(4) Tool Allowance: Watchmakers and apprentices 
to watchmaking shall be paid a tool allowance of $9.10. 

(5) Process Workers: 
(a) The provisions of this subclause shall apply 

to process workers employed by East-West 
Chain Pty Ltd in the processing of decorative 
chain at the company's premises at Lot 27, 
Lacey Road, Mundaring, W.A. 

(b) The term process worker means an employee 
engaged in the cutting, trimming or filing of 
decorative chain or in the soldering of small 
rings thereto. 

(c) The minimum weekly rates of wages payable 
to process workers shall be as follows: 

Base Supple- Award 
Rate mentary Rate 

Payment 

Adult Process Workers: 
First 3 months' experience 316.30 
Thereafter 342.40 
Junior Process Worker (percentage of 
Adult Process Worker—First 3 
months' experience) 

At 16 years of age and under 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 

8.00 324.30 
8.00 350.40 
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CLERKS' (ACCOUNTANT EMPLOYEES) AWARD 
1984 

No. A 8 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
T.E. Ball and Others 

No. 451 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994, 

Order. 
WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Accountants Employees) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

[L.S.] Commissioner. 

CLERKS (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS) AWARD 1970 

No. 14C of 1968. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

Nicholson's Broadcasting Services Pty Ltd and Others 
No. 448 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Commercial Radio & Television Broadcasters) 
Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

[L.S.l Commissioner. 

CLERKS' (BAILIFFS' EMPLOYEES) AWARD 1978 
No. R 19 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

Bailiff's Office, Perth, Maddington, Fremantle and Midland 
No. 457 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

Order. 
WHEREAS on 23 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Bailiff's Employees) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

[L.S.] Commissioner. 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
H.P.C. Pty Ltd and Others 

No. 453 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

Order. 
WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Commercial, Social & Professional Services) 
Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

[L.S.] Commissioner. 
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CLERKS' (CONTROL ROOM OPERATORS) 
AWARD 1984 

No. A 14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Chubbs Australian Company Limited and Others 

No. 452 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

Order. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Control Room Operators) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

[U.S.] Commissioner. 

CLERKS' (CUSTOMS AND/OR SHIPPING AND/OR 
FORWARDING AGENTS) AWARD 

No. 47 of 1948. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Frank Cadd & Co Ltd and Others 

No. 447 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

Order. 
WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Customs and/or Shipping and/or Forwarding 
Agents) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS. 

[U.S.] Commissioner. 

CLERKS' (CREDIT AND FINANCE 
ESTABLISHMENTS) AWARD 

No. 16 of 1952. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD 1979 

No. R 7 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

Australian Guarantee Corp. Ltd and Others 
No. 455 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

Commercial Hotel and Others 
No. 446 of 1988. 

COMMISSIONER C.B. PARKS. 
24 February 1994. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Credit & Finance Establishments) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

IL.S.l Commissioner. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Hotels, Motels & Clubs) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 
(Sgd.) C. B. PARKS, 

IL.S.l Commissioner. 
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CLERKS' (RACING INDUSTRY—BETTING) 
AWARD 1978 

No. R 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 

Western Australian Trotting Association and Others 

No. 449 of 1988. 

COMMISSIONER C.B. PARKS. 

24 February 1994. 
Order. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Racing Industry—Betting) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (TIMBER) AWARD 
No. 61 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Sunning Bros Ltd and Others 

No. 450 of 1988. 

COMMISSIONER C.B. PARKS. 

24 February 1994. 
Order. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Timber) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (TAXI SERVICES) AWARD 1970 
No. 14 B of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 

Swan Taxi Co-op Ltd 

No. 456 of 1988. 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 

Boans Limited and Others 

No. 454 of 1988. 

COMMISSIONER C.B. PARKS. 

24 February 1994. 
Order. 

WHEREAS on 23 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Taxi Services) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

COMMISSIONER C.B. PARKS. 

24 February 1994. 
Order. 

WHEREAS on 20 May 1988 the applicant Union filed in 
the Commission a Notice of Application seeking to vary the 
Clerks' (Wholesale & Retail Establishments) Award; 

And whereas the applicant Union has now sought, in a 
letter dated 18 February 1994, that this application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby discontinued. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

14993—5 
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DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) AWARD 

No. PSA A 1 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

and 

Department for Community Development. 
No. PI5 of 1993. 

Department for Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) Award 

1990 
No. PSA A 1 of 1989. 

COMMISSIONER J.A. NEGUS. 
9 February 1994. 

HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J. A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD 1983 
No. 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

Honourable Minister for Education. 

No. P 7 of 1993. 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983 No. 5 of 1983 

No. 5 of 1983. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

DEPARTMENT FOR COMMUNITY WELFARE 
INSTITUTION OFFICERS ALLOWANCES AND 

CONDITIONS AWARD 1977 
No. 3 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

and 

Honourable Minister for Community Services. 

No. P 14 of 1993. 

Department for Community Welfare Institution Officers 
Allowances and Conditions Award 1977, No. 3 of 1977 

No. 3 of 1977. 

COMMISSIONER J.A. NEGUS. 
9 February 1994. 

HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J. A. NEGUS, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

GOVERNMENT ENGINEERING AND BUILDING 
TRADES FOREMEN AND SUB FOREMEN AWARD 

No. 15 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

and 

Honourable Minister for Works and Services and Others. 

No. P13 of 1993. 

Government Engineering and Building Trades Foremen and 
Sub Foremen Award 

No. 15 of 1973. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 



GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD, 1987 
No. PSA A21 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

Agriculture Protection Board & Others. 

No. P 39 of 1992. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

State Government Insurance Commission. 

No. P 8 of 1993. 

Government Officers (State Government Insurance 
Commission) Award, 1987 

No. PSA A21 of 1986. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A 20 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

and 

Authority for Intellectually Handicapped Persons. 

No. P 11 of 1993. 

Government Officers (Social Trainers) Award 1988 
No. PSA A 20 of 1985. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J.F. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

PARLIAMENTARY EMPLOYEES AWARD 1989 
No. A15 of 1987, A4 of 1988, A7 of 1988 & A7 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

and 

Governor in Council and Others. 

No. P 9 of 1993. 

Parliamentary Employees Award 1989 (No. A15 of 1987, 
A4 of 1988, A7 of 1988 & A7 of 1989). 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
HAVING been advised by the Applicant in writing that it 
no longer wishes to continue with the application, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby discontinued. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PLASTIC MANUFACTURING AWARD 1977 
No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Liquor, Hospitality, Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Hardie Iplex Plastics and Others. 

No. 303 of 1989. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

22 February 1994. 
Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) G. G. HALLIWELL, 

[L.S.] Senior Commissioner. 

TRANSPORT WORKERS' (GENERAL) AWARD 
No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers* Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturing Co Pty Ltd and Others. 
No. 1006 of 1990. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 February 1994. 

Order. 
HAVING heard Ms V. Ponnuthurai (of counsel) on behalf 
of the Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

TRANSPORT WORKERS' (GENERAL) AWARD 
No. 10 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Australian Glass Manufacturing Co Pty Ltd and Others. 
No. 1865 of 1989. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 February 1994. 

Order. 
HAVING heard Ms V. Ponnuthurai (of counsel) on behalf 
of the Applicant and Mr J. Uphill on behalf of the 
Respondents, and by consent, the Commission, pursuant to 

74 W.A.I.G. 

the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be withdrawn by leave. 
(Sgd.) G. G. HALLIWELL, 

[L.S.] Senior Commissioner. 

NOTICES— 

Award/Agreement matters— 

APPLICATION No. AG 16 OF 1994. 
APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED THE "FISHER CATER- 

ING SERVICES PTY LTD AGREEMENT 1994" 
NOTICE is given that application has been made to the 
Commission by Fisher Catering Services Pty Ltd under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Area. 
This Agreement shall have effect throughout the State of 

Western Australia. 
4.—Scope. 

This Agreement shall apply to Fisher Catering Services 
Pty Ltd and all persons employed by it in the callings 
described in Clause 21 of this Agreement wherever work is 
performed. 

Without limiting the generality of the above it shall apply 
where work is performed in: 

(a) schools, colleges, universities and other teaching 
facilities; 

(b) any facility in which persons are received for 
medical, surgical observation, rest or other treat- 
ment or care including any hospitals, nursing 
homes, hostels, residential accommodation and/or 
personal care facilities for aged or disabled 
persons and any education and/or training and/or 
residential accommodation facilities for intellec- 
tually handicapped persons; 

(c) restaurants, tearooms and catering establishments 
(as defined in clause 6 of this Agreement); 

(d) residential accommodation including hostels and 
retirement villages; 

(e) commercial and industrial sites; 
(0 government buildings and military installations; 
(g) remote and mining locations (including feasibil- 

ity, construction and production camps). 

21.—Wages. 
The following shall be the minimum weekly rates of 

wages payable to employees covered by this Agreement: 
Classifications (total wage per week): 

(1) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or Other Cooks 
(5) Bar Attendant—category 1 
(6) Bar Attendant—category 2 
(7) Head Waiter/Waitress 
(8) Head Steward/Stewardess 
(9) Hostess 

(10) Waiter/Waitress 
(11) Steward/Stewardess 
(12) Cashier 
(13) Counterhand 
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(14) Kitchenhand 
(15) Laundress 
(16) Cleaner 
(17) Yardman 
(18) General Hand 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Registrar. 
9 March 1994. 

Application No. AG 12 of 1994. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "INDUSTRIAL 
BLASTER/COATER—CAREER START TRAINEES 

AGREEMENT. 
NOTICE is given that an application has been made to the 
Commission by The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers under the Industrial Relations Act 1979 for 
registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

4.—Parties Bound. 
This Agreement shall be binding on the Operative 

Painters' and Decorators' Union and the employers 
named in Schedule "A". 

5.—Application. 
(a) This Agreement shall apply to persons who are: 

(i) undertaking a Career Start Traineeship (as 
defined); and 

(ii) employed by a respondent to this Agreement. 
(iii) whose employment would otherwise be 

covered by an award of the Australian 
Industrial Relations Commission or an award 
or agreement of an Industrial Tribunal of any 
State. 

7.—Definitions. 
(a) The Career Start Traineeship is a system of 

training comprising structured training with an 
employer and it will include training in a 
Technical and Further Education College or other 
training provider approved by the relevant State 
or Territory Training Authority. 

(b) A Training Agreement means an agreement for a 
Career Start Traineeship that is registered with the 
appropriate State or Territory Training Authority 
or under the provisions of the appropriate State or 
Territory Training Legislation. 

(c) A Career Start Trainee is an employee who is 
bound by a Training Agreement registered with 
the appropriate State or Territory Training Au- 
thority. 

(d) Structured training shall mean formal instruction 
and closely supervised practice directly related to 
that instruction that is undertaken away from the 
job, as part of a training agreement. 

Schedule A—Respondents. 
Abrasive Blasting Services Pty Ltd 
38 Landsdown Road 
GOOSEBERRY HILL WA 6076 
Blastcoaters Pty Ltd 
58 Dowd Street 
WELSHPOOL WA 6106 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 

Dalla Riva & Associates Pty Ltd 
31 Cutler Road 
JANDAKOT WA 6164 
Dwyers Sandblasting & Industrial Painting 
88 Mantara Street 
KALGOORLIE WA 6430 
Feroblast (WA) Pty Ltd 
159 McDowall Street 
KEWDALE WA 6105 
Ferro Clean Industries 
400 Welshpool Road 
EAST CANNINGTON WA 6107 
Gardner Bros & Perrott (WA) Pty Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Masterblasters Mobile Sandblasting 
213 Benara Road 
BEECHBORO WA 6063 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Rustproofers (Aust) Pty Ltd 
26 Cutler Road 
JANDAKOT WA 6164 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
Zinco (WA) Pty Ltd 
54 Banksia Road 
WELSHPOOL WA 6106 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARR1GG, 
Registrar. 

24 February 1994. 

PUBLIC SERVICE 

ARBITRATOR— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. P51 of 1993. 

COMMISSIONER G.L. FIELDING. 
18 February 1994. 

Order. 
HAVING heard Ms S. Young on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Applicant have leave to discontinue the 
application and that the application be and is hereby 
discontinued. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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INDUSTRIAL MAGISTRATE— 
Complaints before— 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 

Industrial Relations Act 1979 
s.83 

Graham McCorry, Department of 
Productivity and Labour Relations 

-and- 

Franlori Pty Ltd trading as Cheapfoods Wanneroo. 

Complaint No. 121 of 1993. 
INDUSTRIAL MAGISTRATE 

P.M. HEANEY ESQ. S.M. 
Heard: 20 January 1994. 

Delivered: 20 January 1994. 
Miss J.H Smith appeared for the Complainant 
Mr R.I. Viner Q.C. appeared for the Defendant 

Reasons for Decision. 
HIS WORSHIP: Complaint No. 121 of 1993 is dismissed 
on acceptance of Mr Viner Q.C.'s submission of "no case 
to answer". 

P.M. HEANEY 
Industrial Magistrate. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John A. Clancy 

and 
The Owners, Esplanade Court 

No. 1536 of 1993. 
COMMISSIONER C.B. PARKS. 

18 February 1994. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the submis- 
sions, as edited by the Commissioner.) 
THE COMMISSIONER: A Notice of Application filed in 
the Commission on 8 December 1993 alleges that the 
applicant has been unfairly dismissed by the respondent 
employer. He seeks reinstatement in employment. The 
respondent denies that the applicant was unfairly dismissed. 

Mr Clancy entered into a contract of employment which 
provided that either side could bring that contract to an end 
by the giving of a specified period of notice. According to 
a letter dated 13 March 1992 from the Strata Managers, 
Blackbume & Co., that period of notice was 2 weeks. The 
employer elected to exercise that right and gave the notice 
required, according to the contract. 

Mr Clancy complains that that act, although lawful, was 
unfair. The onus therefore resides with him to show the 
unfairness of that action. Case law abounds which declares 
that it is not for the Commission to usurp the role of the 
employer if the decision made was open to it upon a 
reasonable consideration of the circumstances. It matters not 
if the Commission may have, in the same circumstances, 
come to a different decision. 

There are some unsatisfactory elements to the way in 
which several complaints made against Mr Clancy, by 
owners or tenants, were brought to his attention and dealt 
with during the course of his employment. However, I am 
satisfied that Mr Clancy was fully aware of a number of the 
complaints against him; that he was aware his employer was 
dissatisfied with his attitude and performance at different 
points during the period of his employment; and that he 
knew such to be so because of correspondence forwarded to 
him by Blackburn & Co. on behalf of the council of 
management. 

It appears to me that Mr Clancy was not invited to address 
the complaints, but equally I am satisfied that there was 
ample opportunity for him to address those complaints had 
he elected to do so, particularly in that he was invited to 
attend, and usually attended, the council of management 
meetings. It may well be that the time allotted to him at such 
meetings was mainly taken up with what he has referred to 
as his report, which I assume to be about the work done, and 
status of the building and things to be done. However, that 
was surely something that was in his control. He could have 
made a formal request to address the issues of concern to 
him at a following meeting. 

It is my view that this whole matter turns on whether there 
was procedural fairness afforded Mr Clancy, and therefore 
natural justice. I am not satisfied that Mr Clancy has been 
able to show that he has not been afforded procedural 
fairness, and for that reason I would dismiss his application. 
In addition to that, I would indicate that had the Commission 
found that there had been an unfairness, the matter of 
reinstatement is an exercise of discretion by the Commission 
and it does not automatically follow that reinstatement 
would occur. 

In the circumstances of this case I am equally satisfied 
that the work environment is such that a reconciliation 
between several owners and tenants, and Mr Clancy, would 
not occur. Thus a satisfactory working relationship could not 
be re-established and that is another reason why it is not 
appropriate that there be an order for reinstatement. This 
application will therefore be dismissed. 

Appearances: Mr Clancy appeared on his own behalf. 
Mr P.A. Kyle (of Counsel) appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John A. Clancy 

and 
The Owners, Esplanade Court 

No. 1536 of 1993) 

COMMISSIONER C.B. PARKS. 
9 March 1994. 

Order. 

HAVING heard Mr J.A. Clancy on his own behalf and Mr 
P.A. Kyle (of Counsel) on behalf of the Respondents, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C. B. PARKS, 

[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gary Hurtle Janssan 

and 
Rhone-Poulenc Rorer Australia Pty Ltd. 

No. 1318 of 1993. 
COMMISSIONER G.L. FIELDING. 

21 February 1994. 
Reasons for Decision. (extempore) 

THE COMMISSIONER: This is an application originally 
brought pursuant to section 29(b) of the Industrial Relations 
Act 1979 whereby the Applicant claims to have been 
unfairly dismissed by the Respondent from his employment 
as the Regional Sales Manager for Western Australia, South 
Australia, Queensland, Tasmania and the Northern Terri- 
tory. He seeks reinstatement and accompanying ancillary 
orders. 

It is common ground that the Applicant was dismissed on 
15 September 1993. On the evidence there can be no doubt 
that he was summarily dismissed, although subsequently he 
was paid an ex gratia sum equating to two months' wages, 
as well as his accrued contractual entitlements up until the 
date of his dismissal. It is also common ground that he had 
approximately 14 years' continuous service with the 
Respondent in a variety of positions to the date of his 
termination. Moreover, it is common ground that for the two 
years immediately preceding his dismissal, he was one of 
two Regional Managers for the Respondent in Australia. 

He was dismissed on the day in question because the 
Respondent's Pharmaceutical Director, Mr Miles, to whom 
the Applicant was directly answerable, was of the view that 
the Applicant had been guilty of what is known in the 
wholesale pharmaceutical industry as "brass plating" or 
providing false information relating to customer sales and 
marketing activities. More particularly, the Respondent 
complained that in at least one of the monthly reports which 
the Applicant was required to give to the Respondent's head 
office regarding the region's activities, he represented that 
he had accompanied sales personnel in this State on their 
field visits to various doctors' surgeries, when in fact he had 
not accompanied the sales personnel on those visits. The 
Respondent says that such conduct is tantamount to "brass 
plating" and asserts that the industry custom or standard is 
that summary dismissal ordinarily follows incidents of 
"brass plating" and thus it denies that the dismissal was 
unfair. 

Moreover, the Respondent says that even if the dismissal 
was unfair, the element of trust is critical in managing an 
office "as distant as Western Australia" and that this trust 
was broken in light of the evidence surrounding the 
Applicant's "falsification of documents" and has irrepara- 
bly damaged the working relationship, thus making rein- 
statement impossible. 

The Applicant admitted at the time of his termination and 
during the course of these proceedings that he had indeed 
knowingly tendered at least one false report of the nature 
alleged. He admitted to Mr Miles at the termination 
interview that he was required as part of his job, 
approximately once a month, to accompany the local sales 
personnel on their field visits and acknowledged, as he 
admits, that it was about a year in the case of one person 
and more than a year in the case of another since he had 
accompanied those persons in the field, but despite that had 
tendered reports to the Respondent indicating that he had 
done so more recently and more frequently. However, he 
denies that the dismissal was justified and, indeed, asserts 
that the dismissal was unfair. He denies being guilty of 
"brass plating". His definition of "brass plating" not only 
requires that there be a false record of a visit to a customer, 
but also that the person who made the false report performs 
some other activity, not for the Respondent's benefit, at the 
time of the alleged visit. In this respect, the Applicant says 
that although he did not make the field trips reported to the 
Respondent, he was at these relevant times performing 

useful work for the Respondent. The Applicant says that it 
was at the request of and by arrangement with personnel that 
he did not accompany them. They did not want him to be 
with them because, as he suggested, it made them feel 
uncomfortable in the execution of the sales function and it 
was more efficient for the Respondent that he do other work. 
As well, he says that it was part of his domain as the 
Regional Manager to make alternative arrangements of the 
kind he made on this occasion. Rather than accompany the 
various sales personnel, he frequently met with them in his 
office and was in regular contact by way of telephone. 

In addition, the Applicant asserts the dismissal was 
procedurally unfair in that although he admitted transgress- 
ing in the way in which the Respondent alleges, he was 
denied an opportunity to explain the reasons therefor, they 
being, as I understand it, that he had made other arrange- 
ments with the local sales personnel; that they had not 
complained about those arrangements; that he was fre- 
quently interstate and thus not always able to accompany the 
sales personnel; and furthermore, that his conduct did not 
jeopardise the Respondent financially, nor was it conducted 
for his personal gain. 

In my view, the Applicant's claim is largely, if not 
wholly, misconceived. The issue in question is not whether 
he should or should not have accompanied the local sales 
personnel, but, on this occasion, whether he should have 
knowingly, as he admits was the case, tendered false 
information to the Respondent about accompanying local 
sales representatives on their field visits. 

I cannot think that the Applicant's explanation given to 
the Commission on this occasion is an adequate excuse for 
what can fairly be described as serious and wilful 
misconduct. The plain fact of the matter is, as Mr Miles has 
put it, that the Applicant was stationed in Perth to manage 
the Respondent's sales force here and if he could not do that 
without accurately reporting his activities to the Respon- 
dent's head office, he could hardly complain if he is 
dismissed from his position. His complaint becomes even 
more groundless when, as he admits, he knowingly reported 
false information with the object of misleading the 
Respondent as to his activities in Perth. It is not as if the 
information was insignificant. The evidence is that the 
purpose of the visits was to assess the capability of the sales 
personnel in a highly competitive industry. The evidence is 
that that could only be done adequately on a face to face 
basis rather than remotely, as the Applicant appears to have 
done. In any event, his job description required him to make 
field visits with the sales personnel and, as he admits, he 
should have done so at least once a month. Moreover, as he 
well knew, Mr Miles was concerned that he should make 
those accompanying visits. It had been the subject of the 
most recent review of his job performance. Whether, as the 
Applicant claims was the case, he had the management 
prerogative to waive the requirement is not the point. As 
previously mentioned the issue raised by his dismissal is not 
so much that he did not make those accompanying visits but 
that he deliberately misled the Respondent into believing 
that he had done so. In so doing, he was in clear breach of 
his duty of fidelity and good faith to the Respondent. 

As if that conduct was not bad enough, the evidence is, 
and the Applicant to his credit acknowledged it to be a fact, 
that he instructed, or at least asked, one of the representa- 
tives to tell the Respondent's Pharmaceutical Director if she 
was asked by him whether the Applicant had accompanied 
her on field visits, she was to say that he had. That can hardly 
be said to be the act of a loyal manager to instruct his 
subordinates to mislead his superiors. If nothing else, it 
undermines the whole purpose of his function as a regional 
manager, which was to lead rather than mislead and for that 
the Applicant must stand condemned. 

The more I heard from the Applicant the more concerned 
I became about his attitude to the matter in question. His 
suggestion that he had done nothing wrong because there 
was no financial detriment to the Respondent, in my view, 
is quite incomprehensible, having regard to the level of trust 
that was placed in him which, he acknowledges, was not 
insignificant. 
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There was much debate in the course of these proceedings 
as to whether or not what the Applicant did constituted "brass 
plating". However his conduct is described, it is clear on the 
evidence that he was dishonest and, in my view, dishonest in 
a material respect. In the circumstances I am well satisfied that 
the level of dishonesty, having regard to the position which he 
held, was such as to warrant summary dismissal, irrespective 
of what the industry says with respect to "brass plating". I 
merely say as an aside that I am inclined to the view that the 
most apt definition of "brass plating" is the false recording of 
fictitious field visits as if they in fact occurred. Although the 
Applicant sought to suggest the definition was otherwise, I note 
in Exhibit A, that is a memorandum dated 27 July 1993, that 
he describes "brass plating" as "falsification of daily reports" 
and, on balance, I am inclined to think that is the more accurate 
definition. 

As to the Applicant's complaint that the dismissal was 
procedurally unfair, there is some conflict in the evidence 
between the Applicant and Mr Miles as to what occurred at the 
time the dismissal took place. The evidence of the Applicant, 
as I understand it, is that he was given little or no opportunity 
to explain why it was that he was guilty of the dishonest or 
misleading conduct, whereas the evidence of Mr Miles is that 
the Applicant appeared to accept that dismissal was inevitable 
and said that he was "not going to crawl". 

On balance, having heard and observed the two witnesses, 
I am inclined to the view that Mr Miles' testimony is more 
accurate in this respect. To some degree it is verified by what 
was said to be contemporaneous notes made some hours after 
the incident occurred, but I attach more importance to the 
Applicant's request made shortly before his dismissal of at least 
one staff member that she indicate to Mr Miles, if asked, that 
the Applicant accompanied her on her field visits. If the 
Applicant was so confident about his explanation, then I doubt 
that it was necessary for him to commit that additional error, 
as I find it to be. Moreover, the evidence is that, on his own 
admission, the Applicant was not denied the opportunity to put 
his case. He acknowledged that Mr Miles did not refuse to listen 
to him and that there was nothing to stop him giving his reasons 
at the time he was dismissed. It may have been that he was too 
shocked to do so, but that does not suggest any shortcoming 
on the Respondent's part. In any event, if there were any such 
shortcomings on the part of the Respondent, I do not regard 
them as significant as the Applicant would have me believe. As 
is pointed out in Shire of Esperance v. Mouritz (1991) 71 WAIG 
891, the procedure surrounding the act of dismissal is just one 
matter to be taken into account. Having regard to the 
Applicant's admission and the nature of the misdeeds he 
admitted, I cannot think that there was any conclusion open to 
the Respondent other than that which it finally came to. 

I should add in closing that the Applicant's advocate 
suggested that another defect in the process was that the 
Applicant was not warned that his misdeeds could lead to 
dismissal. If, as I am inclined to think is the case, the 
Applicant's conduct was tantamount to "brass plating" then 
it is not open to him to say that he was not warned of the 
consequences of his actions. He well knew, as he admitted, 
the consequences of "brass plating". Be that as it may, the 
decided authorities make it abundantly clear that where there 
is misconduct of this nature, a warning is not always 
apposite (see: Sewards v. Canon Copiers Australia Ltd 
(1983) 5 IR 227. In any event, as the Sewards Case (supra) 
also makes it clear, the more senior one is in an organisation, 
the less one can expect warnings. In this case it is clear from 
the evidence that the Applicant held a very senior position 
in the Respondent's organisation. 

For all of the foregoing reasons, the Applicant has not 
made out his case. Indeed, in my view, he has fallen well 
short of doing so and in the circumstances I propose to order 
that the application be dismissed. 

Appearances: Mr T.C. Crossley on behalf of the Appli- 
cant. 

Mr A.J. Power (of Counsel) on behalf of the Respondent. 

74 W.A.LG. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Gary Hurtle Janssan 

and 
Rhone-Poulenc Rorer Australia Ply Ltd. 

No. 1318 of 1993. 
COMMISSIONER G.L. FIELDING. 

21 February 1994. 
Order. 

HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr A.J. Power (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Patricia Elizabeth Lucas 

and 
City of Wanneroo. 
No. 116 of 1993. 

COMMISSIONER R.N. GEORGE. 
11 February 1994. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises out of an 
Application filed in the Commission on 29 January 1993 
claiming that Patricia Elizabeth Lucas was unfairly dis- 
missed by the Respondent, the City of Wanneroo. The 
Application has been the subject of a number of conferences 
before the Commission, the last of which was held on 16 
November 1993 in response to a written request dated 10 
November 1993 on behalf of the Applicant that five days be 
set aside for hearing at a time subsequent to 6 December 
1993. In the course of that conference the question was 
raised by both the Respondent and the Commission as to 
whether grounds existed to dismiss the matter pursuant to 
s.27(l)(a) of the Industrial Relations Act 1979 (the Act) by 
reason of the delay which had occurred between the date of 
dismissal and the date on which the matter was sought to 
be brought on for hearing. At the conclusion of the 
conference it was decided that the matter would be listed in 
the first instance to determine that question as a preliminary 
point. 

The background against which the respective submissions 
by the parties are to be considered is conveniently set out 
in the following chronology of events submitted as 
Annexure "D" to an Affidavit sworn by Lynette Gaye 
Jennings, the solicitor with conduct of the matter on behalf 
of the Applicant, and admitted into the record of proceedings 
as Exhibit A. 

"CHRONOLOGY. 
No. Date Event 
1. 30.09.92/ Applicant dismissed from her employ- 

01.10.92 ment. 
2. 14.10.92 Applicant attended upon Dwyer Thomas 

("DT") seeking advice. 
3. 05.11.92 Letter sent by DT to Respondent request- 

ing that they reconsider their position 
about dismissal of Applicant and outlin- 
ing Applicant's version of the facts. 
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No. Date Event 
4. 02.12.92 Letter dated 25.11.92 received from 

Chamber of Commerce & Industry 
("CO") in response to DT letter of 
5.11.92 above that it was seeking instruc- 
tions viz DT letter and would respond in 
due course. 

5. 22.12.92 Letter received from Respondent (dated 
18.12.92) that it abides by its decision to 
dismiss the Applicant. 

6. 29.01.93 Applicant's Claim filed in Commission 
and served by post that day. 

7. 10.02.93 Letter from CCI dated 9 February 1993 
received containing Request for Further 
and Better Particulars of Claim. 

8. 11.02.93 Respondent's Answer to Claim served on 
Applicant by post. 

9. 31.03.93 1. Applicant's Request for Further and 
Better Particulars of Respondent's An- 
swer filed in the Commission. 

2. Answers to the Respondent's Request 
for Further and Better Particulars of 
the Applicant's Claim filed in the 
Commission. 

3. Amended Notice of Claim filed in the 
Commission. 

10. 05.04.93 Applicant served on CCI documents 
referred to at 9. above by post under cover 
of a letter dated 2.4.93. 

11. 15.04.93 CCI letter dated 8 April 1993 received 
advising that Mr Ray Fischer (of Respon- 
dent) absent from work until 27.4.93 and 
until his return unable to comply with the 
Applicant's Request for Further and Better 
Particulars of the Respondent's Answer. 

12. 22.04.93 DT by letter dated 22 April 1993 agrees 
to provision of Further and Better Particu- 
lars of Answer as requested by CCI in 11. 
above within 7 days of Fischer's return to 
work. 

13. 14.05.93 Telephone conversation between L Jen- 
nings and G Blyth whereby he advised 
Respondent refused to supply the Further 
and Better Particulars of the Respondent's 
Answers to the Claim as requested. 

14. 17.05.93 Letter from CCI to DT confimiing 13. 
above. 

15. 21.05.93 Application 831 of 1993 in the Commis- 
sion to compel Respondent to provide 
Further and Better Particulars of Answers 
as requested. 

16. 21.05.93 Application for Production of Respondent's 
Documents filed in the Commission and 
sent by certified mail on that date. 

17. 27.05.93 Conference held. Agreed that the Respon- 
dent provide Further and Better Particu- 
lars of Answers before 16.6.93. 

18. 16.06.93 Respondent's Further and Better Particu- 
lars of Answer served on the Applicant. 

19. 24.06.93 DT letter to CCI querying whether the 
Respondent will comply with the request 
for production of documents. 

20. 28.06.93 Letter dated 25.6.93 received by DT from 
CCI advising of Respondent's refusal to 
produce documents as requested. 

21. 29.06.93 Applicant's request for a conference as to 
matters at 20. above filed in the Commis- 
sion. 

22. 08.07.93 Conference in relation to production of 
Respondent's documents held. Agreed 
the Applicant to provide a list of the type 
of documents required from the Respon- 
dent by 12.7.93. 

No. Date Event 
23. 12.07.93 Applicant's List of Required Respon- 

dent's Documents faxed by DT to CCI. 
24. 13.07.93 Applicant's List referred to at 23. above 

filed in the Commission. 
25. 22.07.93 Application by the Applicant to the 

Commission for examination of a wit- 
ness. 

26. 27.07.93 Conference held for directions for exami- 
nation of Applicant's witness. 

27. 27.07.93 List of Respondent's Documents served 
on the Applicant. 

28. 28.07.93 1. Request by Applicant filed in the 
Commission to reconvene conference 
dealing with issues relating to Respon- 
dent's List of Documents. 

2. Applicant's List of Documents filed in 
the Commission. 

29. 29.07.93 Applicant's List of Documents sent by 
post to Respondent. 

30. 02.08.93 Part hearing as to evidence of Applicant's 
witness—T Hodgson. 

31. 24.08.93 Conference in the Commission to argue 
the matter of the Respondent's List of 
Documents. Agreed that the Respondent 
to supply a list of Respondent's docu- 
ments pre-dating 21.9.92. 

32. 06.09.93 Telephone conversation between L Jen- 
nings and S Kenner that R Fischer absent 
from work until after required date for the 
list of Respondent's documents. Request 
for extension of time to serve to 10 
September 1993. Agreed. 

33. 16.09.93 List of Respondent's Documents served 
by facsimile on Dwyer Thomas. 

34. 22.09.93- L Jennings left telephone messages (x3) 
23.09.93 for S Kenner to arrange inspection. 

35. 24.09.93 Facsimile from Dwyer Thomas to Malle- 
sons to: 
1. Arrange inspection of Respondent's 

documents as soon as possible; 
2. Seeking clarification as to various 

points arising from conference held on 
24.8.93. 

36. 27.09.93 Amended List of Applicant's Documents 
filed in the Commission. 

37. 28.09.93 1. Mutual inspection of documents (part 
inspection of Respondent's documents 
only). 

2. Request for copies of Respondent's 
documents inspected. 

3. Outstanding points from Dwyer Tho- 
mas' letter to Mallesons of 24.9.93 
discussed. 

38. 30.09.93 1. Inspection of Respondent's documents 
completed. 

2. Request for copies of Respondent's 
documents inspected. 

39. 06.10.93 Letter dated 1.10.93 received by Dwyer 
Thomas from Mallesons requesting cop- 
ies of Applicant's documents. 

40. 08.10.93 Dwyer Thomas letter to Mallesons en- 
closing Applicant's documents as re- 
quested and request that issues outstand- 
ing as referred to in Dwyer Thomas letter 
of 28.9.93 to Mallesons be answered. 

41. 11.10.93 1. Copies of Respondent's documents 
received under cover of Mallesons 
letter of 5.10.93; 

2. Respondent's Amended List of Docu- 
ments received. 

31. 24.08.93 

32. 06.09.93 

33. 16.09.93 

34. 22.09.93- 
23.09.93 

35. 24.09.93 

41. 11.10.93 1 
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No. Date Event 
42. 14.10.93 Dwyer Thomas letter to Mallesons re- 

questing copies of Respondent's docu- 
ments omitted to be included with Malle- 
sons letter of 5.10.93 and copy of tape 
recording. 

43. 21.10.93 Telephone conversation between L Jen- 
nings and S Kenner requesting answers to 
outstanding points from Dwyer Thomas 
letter to Mallesons on 24.9.93. Kenner 
advises queries passed on to client to be 
answered. 

44. 28.10.93 Telephone conversation between S. Ken- 
ner and L. Jennings requesting the provi- 
sions of Respondent's microfiche staff 
records, the Respondent's tape recording 
of a meeting of 13 April 1992 and answers 
to outstanding questions from Dwyer 
Thomas of 24.09.93. 

45. 09.11.93 Received copies of missing Respondent's 
documents under cover of Mallesons 
letter of 5.11.93. Letter advises instruc- 
tions being sought as to outstanding 
queries from previous correspondence. 

46. 10.11.93 Dwyer Thomas letter to the Commission 
requesting a listing date for the hearing. 

47. 16.11.93 Letter to Mallesons requesting infonna- 
tion from previous letters outstanding. 
See points 35, 40, 42 and 45 above. 

48. 16.11.93 Conference in the Commission viz listing 
dates and whether matter should proceed 
at all on Commissioner's motion." 

Annexures "E" to "H" of the Affidavit categorise the 
events set out in Annexure "D" under the following 
headings: 

"ANNEXURE "E" CHRONOLOGY RELATING 
TO PROVISIONS OF FUR- 
THER AND BETTER PARTIC- 
ULARS OF RESPONDENT'S 
ANSWER 

ANNEXURE "F" CHRONOLOGY IN RELA- 
TION TO PRODUCTION OF 
DOCUMENTS 

ANNEXURE "G" CHRONOLOGY OF CONFER- 
ENCE DATES 

ANNEXURE "H" CHRONOLOGY OF ISSUES 
ARISING FROM THE CON- 
FERENCE IN COMMISSION 
ON 24/8/93 REGARDING PRO- 
DUCTION OF DOCUMENTS" 

These chronologies were not challenged in any way and 
I accept them as an accurate record of events. 

The essence of the submissions by Mr Kenner for the 
Respondent is that the Application ought be dismissed 
pursuant to s.27(l)(a) of the Act, by reason of delay firstly 
in the institution of proceedings and secondly in the 
prosecution of the claim generally. 

Mr Kenner submitted by reference to Subsection (c) of 
Section 6, The Principle Objects of the Act, Subsection 
(l)(v) of Section 27, Powers of the Commission and 
Subsection (l)(a) of Section 26, Commission To Act 
According To Equity and Good Conscience, of the Act, that 
Parliament had clearly directed that a litigant in the Western 
Australian industrial jurisdiction must bring and proceed 
matters with expedition. He further submitted that Subsec- 
tion (l)(a) of Section 26 of the Act which provides that "In 
the exercise of its jurisdiction the Commission shall have 
regard for the interests of the persons immediately con- 
cerned, whether directly affected or not and, where 
appropriate, for the interests of the community as a whole" 
enables the Commission to have regard for maxims to be 
found in courts of equity as opposed to courts of law, 
specifically in this case to the doctrine of laches. Reference 
was made to a number of authorities in support of his 
submissions. 

In summary it was asserted that the Respondent had acted 
properly at all times to protect its interests in the face of a 
series of interlocutory applications which were excessive in 
number and unnecessarily onerous. It must have been quite 
obvious, on Mr Kenner's submission, that the Respondent 
at all times intended to oppose any attempt to have the 
Applicant reinstated and that in those circumstances 
reasonable diligence would have required that proceedings 
be instituted without delay. The problem now faced by the 
parties and the Commission because of the time that has 
elapsed since the Applicant's dismissal are said to include: 

• difficulties in obtaining witnesses and expecting them 
to accurately recall events which occurred in excess of 
15 months ago and as far back as 1991; 

• the fact that the Applicant was replaced about mid 
November 1992 soon after her dismissal; 

• changes to the structure of the Respondent's cleaning 
department including greater use of part-time staff; and 

• the capacity for the employment relationship to be 
restored given the time delay and other factors 
involving serious allegations and action by the Appli- 
cant before the Equal Opportunity Commission con- 
cerning alleged sexual harassment. 

Mr Kenner also drew attention to a psychiatric assessment 
included in the Affidavit submitted as Exhibit A and pointed 
out that in answer to a question as to whether the Applicant 
would be psychologically able to resume work at the City 
of Wanneroo if she was re-instated the following opinion 
was offered: 

"A favourable outcome to the current litigation 
along with steps taken to resolve the continuing 
problems in the cleaning department should enable 
your client to return to work." 

(Exhibit A—Affidavit Annexure T) 
This assessment is said by Mr Kenner to at best be 

hesitant and conditional and raises further doubts about the 
possibility of successfully restoring the employment rela- 
tionship. 

Mr Brooke for the Applicant acknowledged that in the 
exercise of its jurisdiction the Commission is bound to have 
regard for section 26 of the Industrial Relations Act 1979 
and to deal with the argument put for the Respondent in this 
matter on equitable principles. It was submitted that this 
requires that the role of the party raising the question of 
delay be examined under those principles to determine 
whether it was a party to or contributed to the delay. In this 
context Mr Brooke contended by reference to the chronol- 
ogy of events recorded in Exhibit A that the actions of the 
Respondent contributed to the delay and further that it was 
not until December 1993 that it raised in any substantive 
way the question of whether the application ought be struck 
out on that basis. Nor for that matter, it was pointed out, had 
the Commission. 

Mr Brooke submitted that the matter of the fairness or 
otherwise of the Applicant's dismissal is not a simple matter 
as inferred by Mr Kenner for the Respondent. To the 
contrary, it was said, there were a substantial number of 
events over a lengthy period of time leading to the single 
event which resulted in the Applicant's dismissal. In Mr 
Brooke's submission it would be derelict of the representa- 
tive of the party claiming unfair dismissal not to carefully 
consider all of the circumstances before advising that party 
whether to proceed or otherwise. The duty of the Applicant's 
representative in this regard is said to have led to lengthy 
interlocutory proceedings which were exacerbated by the 
nature of the issues involved and a lack of co-operation on 
the part of the Respondent. The Applicant ought not be 
punished, in Mr Brooke's submission, for simply exercising 
its rights under the Act and Regulations in respect of 
discovery and the seeking of further and better particulars. 
Further, it was submitted that in considering the matter the 
Commission ought take into account whether any prejudice 
had been suffered by the Respondent through the delay and 
in this case pointed out that there was no evidence of any 
such prejudice. 
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As to the delay in the filing of the application before the 
Commission, Mr Brooke pointed to the chronology of events 
forming part of Exhibit A which reveals that it was not until 
22 December 1992 that notification of the Respondent's 
intention to defend any claim of unfair dismissal was 
received. The Christmas/New Year break is said to have 
then intervened and an application was filed in the 
Commission on 29 January 1993. 

By reference to the matter of Michael C. Johnston and 
Wesfarmers Ltd (70 WA1G 2434) Mr Brooke sought to 
establish that consideration of delay before the Commission 
is confined to the delay in bringing a claim and contended 
that the filing of the application on 29 January 1993 was 
expeditious in all the circumstances. Consideration of delay 
is not, however, so confined as the authorities clearly 
indicate and the Commission is entitled and is indeed bound 
to consider all of the circumstances in a particular case, (see 
also The Principle of Equitable Remedies: I.C.F. Spry 3rd 
Edition pp 222/223) 

The question before the Commission gives rise to 
considerations under paragraphs (ii) and (iv) of section 
27(1 )(a) of the Industrial Relations Act 1979. This involves 
a discretionary assessment of the facts in a context which 
is described by Fielding C in Michael C. Johnston and 
Wesfarmers Ltd, an authority relied upon by both the 
Applicant and the Respondent. In that matter Fielding C 
described the position in the following way: 

"Section 27 of the Industrial Relations Act rele- 
vantly provides— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter 
before it— 

(a) at any stage of the proceedings dismiss 
the matter or any part thereof or refrain 
from further hearing or determining the 
matter or part if it is satisfied— 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the public 
interest; 

(iii) that the person who referred the 
matter to the Commission does not 
have a sufficient interest in the 
matter; or 

(iv) that for any other reason the matter 
or part should be dismissed or the 
hearing thereof discontinued, as 
the case may be;" 

The powers given to the Commission by this 
subsection are wide and indicative of the special nature 
of the Commission's jurisdiction. It is not a court of law 
in the traditional sense (see: Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
v. Griffin Coal Mining Co. Ltd and Western Collieries 
Ltd (1980) 60 WAIG 2137, 2139; see also: Lang v. 
Telecom Australia (1989) 70 WAIG 186). Rather, it is 
a specialist statutory tribunal whose prime task is to 
settle and prevent industrial disputes. To that end, the 
Commission is given powers of the kind mentioned in 
section 27(1 )(a) which frequently call for the exercise 
of a discretionary assessment not normally associated 
with the traditional courts of law. 

Whilst clearly it is not the case that the proceedings 
now before the Commission could be categorised as 
trivial or that the Applicant does not have a sufficient 
interest in the matter raised by the proceedings, the 
circumstances are such as to give rise to considerations 
under subparagraphs (ii) and (iv) of section 27(1 )(a). 

Although the Act does not impose time limits, within 
which a dismissed employee might bring a claim with 
respect to unfair dismissal, as is the case in comparative 
legislation in some other States, for example, in 
Victoria and in South Australia it is obviously essential 
that such a claim be instituted at or about the time of 
the dismissal. It is patently obvious that the interests 

of industrial harmony dictate that the Commission have 
the benefit of dealing with disputes of this kind whilst 
the incidents are fresh in the minds of those likely to 
be called before the Commission. After more than three 
and a half years it would be surprising if the 
recollections of those directly involved with the matter 
were not somewhat blurred. 

Moreover, the only practical remedy available for 
such a claim is reinstatement and that cannot reasona- 
bly be effected where a long period of time has elapsed 
following the dismissal. The Commission has to 
consider not only the position of the dismissed 
employee, but that of the employer. It would obviously 
be unreasonable to expect that an employer make the 
necessary adjustments to reinstate an unfairly dis- 
missed employee years or even months after the 
dismissal has taken place. In this respect I adhere to the 
view I expressed in Fosbury v. Mt Newman Mining Co. 
Pty Ltd (1988) 68 WAIG 1882 at 1884, that is, that 
claims for unfair dismissal should be brought with 
expedition. Where there has been delay the Commis- 
sion is entitled to exercise its discretion against the 
Applicant and either refuse reinstatement or, in more 
extreme cases, to refuse to proceed with the matter at 
all. 

(70 WAIG 2434 at 2435) 
As indicated by the above authority, to strike out an 

application by reason of delay is a serious matter and a 
discretion to be exercised only in "more extreme cases". 

In the matter now before the Commission there has 
clearly been a lengthy delay occasioned by a number of 
factors revealed in the chronology of events forming part of 
Exhibit A and the submissions of the parties summarised in 
these reasons for decision. Those factors need not be 
repeated here. Suffice it to say that while there was delay 
of some months in bringing the claim to the Commission by 
the filing of an application, that delay of itself was not 
sufficient to warrant the remedy now sought by the 
Respondent. Thereafter there followed a series of exchanges 
between the parties in relation to requests for further and 
better particulars and discovery and a number of conferences 
were held before the Commission in relation to those 
matters. Throughout it is fair to say that both parties 
contributed to the delay through the manner in which the 
requests were cast and the way in which the responses were 
given. In particular the Respondent was most unhelpful in 
its approach to the various requests made as indicated by the 
chronologies at Annexures E to H of the Affidavit submitted 
as Exhibit A. Further, there is no evidence before the 
Commission of any prejudice suffered by the Respondent as 
a result of the delay. I observe, however, that the conduct 
of this case has been somewhat curious and it has proceeded 
in such a way as to cause the Commission on more than one 
occasion to question whether the claim for reinstatement of 
the Applicant was a genuine claim or instituted for other 
purposes. The Commission was assured on each occasion 
that the former was the case and the matter proceeded on 
that basis. 

Taking all factors into account I have concluded that there 
are insufficient grounds for the Commission to exercise its 
discretion in this case to refuse to proceed with the 
application. The question of whether the Commission ought 
exercise its discretion against the Applicant to refuse 
reinstatement was not a matter before the Commission in 
these proceedings and remains an obvious question to be 
considered in any subsequent hearing of the merits of the 
Application. 

The Applicant's case will be heard on a date to be fixed. 
Appearances: Mr Brooke (of Counsel) on behalf of the 

Applicant. 
Mr S. Kenner on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jenny Vogel 

and 
Observation City Resort Hotel—Radisson Observation City 

Hotel. 
No. 1253 of 1993. 

COMMISSIONER C.B. PARKS. 
22 February 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions as added to by the Commissioner.) 

THE COMMISSIONER: The applicant alleges she was 
unfairly dismissed by the respondent employer on 5 
September 1993 and, by a Notice of Application filed on 6 
September 1993 she impliedly seeks reinstatement in 
employment. An Answer to the application filed on behalf 
of the respondent denies that the applicant was unfairly 
dismissed, or dismissed at all. 

On 6 October 1993 the Commission convened a conference 
pursuant to s.32, of the Industrial Relations Act 1979 in an 
endeavour to conciliate between the parties. No resolution was 
achieved thereat and it was evident that the applicant had no 
comprehension of the limits to relief the Commission may grant 
should it be requested to proceed and determine her application. 
The conference concluded on the understanding that Ms Vogel 
would seek informed advice and then inform the Commission 
of her intended course within 14 days. Subsequently the 
applicant informed the Commission that negotiations were 
continuing between the parties. 

Thereafter several dates have been listed for the hearing 
of the application but each was abandoned at the request of 
the applicant or the respondent, with the consent of the other 
party. 

By a letter dated 17 January 1994, my Associate drew to 
the attention of the applicant that no advice had been 
received from her since 22 November 1993. Therein Ms 
Vogel was requested to respond in writing and provide 
information no later than 28 January 1994. No response had 
been received from the applicant by 2 February 1994 and 
therefore, a Notice of Hearing issued listing the application 
for mention today, 22 February 1992. 

Today the applicant has again expressed a wish to take 
advice on her application and says she has not done so to 
date because she has been occupied with other litigation. Ms 
Vogel also declares that the relief she seeks is not 
reinstatement in employment but a level of monetary 
compensation together with a letter of apology from the 
respondent, and it is on this basis she would have the 
Commission proceed with her application at some later date. 

It is put on behalf of the respondent that because of the 
basis upon which the applicant now seeks to proceed with 
her application, it should be dismissed on the ground that 
it is beyond power of the Commission. In addition, the 
applicant has failed to prosecute her claim expeditiously. 

From the s.32 conference and the proceedings conference and 
presently before the Commission it is apparent that the applicant 
does not fully comprehend the process before this Commission, 
or the significance of matters raised with her. That may be 
because english is not her native language. However, she has 
been provided ample opportunity to seek informed advice since 
the s.32 conference in early October 1993. She has failed to do 
so. Overall, the Commission is satisfied that Ms Vogel has not 
actively pursued the finalisation of her application either by 
negotiation, or through the prosecution of her application. 
Further, it is well settled that absent an employer and employee 
relationship, or the prospect of such a relationship being 
re-established, the Commission has no power to grant an award 
of compensation. In my view, that extends to include the 
apology sought because an order to give effect thereto is also 
dependant upon an employment relationship existing or having 
been re-established. There is no longer an industrial matter 
before the Commission. It is for these reasons the application 
should be dismissed and an order will issue accordingly. 

Appearances: Ms J. Vogel appeared on her own behalf. 
Mr P.G. Robertson appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jenny Vogel 

and 
Observation City Resort Hotel—Radisson Observation City 

Hotel. 
No. 1253 of 1993. 

COMMISSIONER C.B. PARKS. 
23 February 1994. 

Order. 
HAVING heard Ms J. Vogel on her own behalf and Mr P.G. 
Robertson on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

CONFERENCES— 
Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Mining Corporation Ltd. 
No. C 20 of 1994. 

COMMISSIONER J.F. GREGOR. 
18 February 1994. 

Interlocutory Order. 
WHEREAS on the 18th of January 1994, The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (the Union) sought a conference pursuant to 
Section 44 of the Industrial Relations Act 1979 over a 
dispute it said existed between the Union and Western 
Mining Corporation Ltd in relation to what was described 
as substantial disagreement on the issue of continuous shift 
work; and 

Whereas on the 2nd of February 1994, the Commission 
conducted a conference in Kalgoorlie to discuss the matters 
raised in the application; and 

Whereas at the conference Mr Booth, who appeared for 
the Union, told the Commission that the Mines Regulation 
Act had been amended so that continuous mining was now 
possible and that his union was not against the introduction 
of the concept but desired that there be a discussion on a 
range of issues including rosters, remuneration and occupa- 
tion health matters so that the introduction of continuous 
mining could be done in a way suitable and appropriate in 
the circumstances; and 

Whereas Mr Griffiths, who appeared for Western Mining 
Corporation Ltd, drew attention to a stoppage which had 
occurred on the 1st of February 1994, and advised that the 
event was unacceptable to the Company and did not create 
a suitable background on which it would be prepared to 
embark upon discussions of important issues including 
continuous mining; and 

Whereas the Company, in view of those events, sought 
a consideration by the Union of a grievance and disputes 
procedure and then served upon the Union a draft of an 
appropriate procedure; and 
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Whereas the Commission directed that the Union con- 
sider the grievances and disputes procedure and respond in 
due course; and 

Whereas Western Mining Corporation Ltd, on the 
suggestion of the Commission, made a presentation to the 
Union of its planning and desires concerning the introduc- 
tion of a continuous roster at Long Shaft; and 

Whereas at the conclusion of that presentation, the parties 
reported to the Commission that the significant outcomes of 
their discussions were that: 

• Agreement that continuous mining would proceed 
with a target date for introduction at or near the 
14th of February 1994. 

• Continuous mining will be first introduced at 
Long Shaft to be followed later at other Western 
Mining Corporation Ltd operations. 

• Further discussions to continue on appropriate 
rosters, remuneration and health and safety matters. 

• The parties programmed to have discussions 
completed by the 14th of February 1994, at which 
time they would report back to the Commission 
at a hearing to be held in Kalgoorlie; and 

Whereas the Commission convened a conference on the 
11th of February 1994, at which time the parties reported 
that they had made substantial progress in the matters 
between them but that due to an occupation health matter 
which was not resolved at the time of the conference, that 
the date for start of the continuous roster at Long Shaft 
would be the 21st of February 1994, subject to the receipt 
by the parties of a report from a ventilation consultant; and 

Whereas the parties advised the Commission that there 
were matters the subject of Applications 1108 of 1992 and 
1522 of 1991 relevant to the introduction of continuous 
mining and which needed to be resolved by arbitration; and 

Whereas the Commission directed that the Union, for its 
part, supply Western Mining Corporation Ltd with detail as 
to the amendments that it sought to the Nickel Mining and 
Processing Award, 1975 (No. 18 of 1975) and that Western 
Mining Corporation Ltd supply to the Union details of any 
counter claim it had to this application; and 

Whereas the parties advised the Commission it was their 
desire that the Commission issue Interlocutory Orders to 
allow for the introduction of the continuous roster at Long 
Shaft commencing of the 21st of February 1994; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, in particular 
Section 44(6)(a), doth hereby order:— 

(1) That the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers file and 
serve upon Western Mining Corporation Ltd the 
particulars of its claim for the amendment of the 
Nickel Mining and Processing Award, 1975 (No. 
18 of 1975) consequent upon the introduction of 
continuous mining. When service has been ef- 
fected, a Declaration of Service is to be filed in 
the Registry. 

(2) Within seven days of receipt of the Union's claims 
pursuant to (1) hereof, Western Mining Corpora- 
tion Ltd shall file and serve a detailed answer 
together with any counter-claim. In the event that 
a counter-claim is made, the Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers shall file and serve a Notice of Answer 
within seven (7) days of the date of service upon 
it of any counter-claim. 

(3) The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers shall, within 
14 days of the date hereof, serve upon Western 
Mining Corporation Ltd a response to the pro- 
posed grievances and disputes procedure which 
was tabled by Western Mining Corporation Ltd 
during a conference held in Kalgoorlie on the 2nd 
of February 1994. 

(4) That the terms and provisions of the agreement 
which is appended to this Order as a schedule shall 
operate for a period of six months from the date 

hereof or until the Nickel Mining and Processing 
Award, 1975 (No. 18 of 1975) is amended, 
whichever is the sooner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the AWU/WMC 
(Kambalda Nickel Operations) Long Shaft Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Relationship to Parent Award 
4. Working Hours—Long Shaft 
5. Payment 
6. Leisure Days 
7. Annual Leave 
8. Crib Breaks 
9. Sick Leave 

10. Public Holidays 
11. Overtime Shifts 
12. Airleg Conditions of Work 
13. No Precedent 
14. Working Conditions and Start Date 
15. Term and Replacement of this Agreement 
16. Parties Bound 

Appendix A 

3.—Relationship to Parent Award. 
This Agreement shall be read wholly in conjunction with 

the Nickel Mining and Processing Award, 1975 (the "Parent 
Award"). Insofar as the terms of this Agreement vary from 
the Parent Award, the terms of this Agreement shall prevail. 
In all other respects the terms of the Parent Award shall 
continue to operate. 

4.—Working Hours—Long Shaft. 
(a) Roster 
A rotating 12 hour roster shall operate at Long Shaft. The 

roster will consist of four (4) crews, an average of 42 hours 
per week, and an eight (8) week cycle. 

The roster is set out in Appendix A. Its provisions provide 
for a maximum of two (2) consecutive nights, followed by 
96 hours off. There is in an eight (8) week cycle two full 
weekends off, four partially off and two shall be worked. It 
shall be an average of 14 shifts in four weeks. A four (4) shift 
block shall have a 24 hour break in the middle to allow 
recovery time. 

(b) Shift Start Time 
The shift start times have been agreed so as to reflect the 

commitment of the Company to Airleg Miners not to affect 
their hours of work or conditions. 

The firing times and crib times have not been altered from 
what they are now, and the parties will not deviate from that 
unless all miners agree. 

The Shift Starting Times are set out in Appendix A. 

5.—Payment. 
The normal Long Shaft base rate and bonuses will be 

pro-rated from 7.5 hours to 12 hours per shift worked, with 
a minimum payment of $496.00 per shift for Jumbo 
Operators for a period of up to six (6) months. The night shift 
allowance of 10% on piecework earnings will be paid for 
the full 12 hours worked on the new nightshift. The 5% 
contract bonus will be paid as per the existing provisions. 

6.—Leisure Days. 
An annual entitlement of 96 hours will accrue for leisure 

days. The monetary value of the leisure days accumulated 
during the year and not taken as leave can be paid out 
immediately preceding Christmas, or accrued for the 
following year. Leisure leave may be taken as eight hour 
leave with four hours unpaid leave or as 12 hour leisure 
leave, for each rostered working day. 



7.—Annual Leave. 
Annual Leave for continuous shift employees will accrue 

at the rate of five (5) weeks per annum, i.e. 200 hours. Leave 
entitlements shall in all other respects be in the manner set 
out in the Parent Award, i.e. average earnings for contract 
miners on annual leave. 

8.—Crib Breaks. 
There shall be two (2) crib breaks during each shift for 

an aggregate of 45 minutes duration. 
9.—Sick Leave. 

Sick Leave shall continue to accumulate at the rate of 80 
hours per annum, and can be claimed as eight hour days or 
as twelve hour days for each rostered working day absent 
due to illness. 

10.—Public Holidays. 
Employees rostered to work on a public holiday will 

receive an additional twelve (12) hours wages for the day 
worked. Employees rostered off will receive eight (8) hours 
wages for the public holiday. 

11.—Overtime Shifts. 
Overtime shifts will be limited to those available through 

the provisions of the Mines Regulation Amendment Act 
1993 (proclaimed 24 December 1993, GG 24/12/93 pg 
6796) and agreed to on-site at Long Shaft. 

12.—Airleg Conditions of Work. 
Any Airleg mining at Long Shaft during the term of this 

Agreement will continue to be done on current airleg 
conditions of work. This Agreement does not affect Airleg 
miners in any way. 

13.—No Precedent. 
This Agreement will not prejudice any claims made in 

regard to payment or conditions for the implementation of 
continuous mining at Kambalda. Any variations to Parent 

Award arising out of Matter No. 1108 of 1992 and related 
Matters, will be backdated to the 21st of February 1994 
(commencement of continuous roster at Long Shaft). 

14.—Working Conditions and Start Date. 
The starting date of this Agreement will be as and from 

the 21st of February 1994, provided that the following 
actions have occurred on the part of Western Mining 
Corporation Ltd. 

(a) That an inspection of Long Shaft ventilation system 
(volume and quantity) be completed by a Union and 
Management approved consultant and a report presented to 
the AWU and its members prior to the 21st of February 
1994. 

(b) That substantial progress take place in addressing 
working conditions and working environment issues identi- 
fied by the joint Union/Management Committee set up on 
the 9 th of February 1994. 

If one or both of these points are not complied with the 
Agreement will start on a date agreed between the parties. 

15.—Term and Replacement of this Agreement. 
This Agreement shall come into force (subject to Clause 

14.—Working Conditions of this Agreement hereof) on and 
from the 21st of February 1994, and shall continue for a 
period of six (6) months until replaced by either another 
Agreement, or the date of issuing of Orders by the 
Commission in Matter No. 1108 of 1992 and related 
Matters. 

16.—Parties Bound. 
The parties bound shall be The Australian Workers' 

Union, West Australian Branch, Industrial Union of Work- 
ers and its members at Long Shaft, and Western Mining 
Corporation Ltd. 

APPENDIX A 
Rosters for Kambalda Nickel Mines 

Rotation 12 Hour Rosters 
Four crews, average 42 hours-week, 8 week cycle 
Weeks 1-3 

- D D N N - - - - D D 
NN - - - - D D N N - 
D D N N - - - - D D N N - 

- D D N N - - - - D D N N 

T F S S 

D D N N - 
- D D N 

1 - - - D D N N - - - - D D N N _ _ D D 
2 N - - - - D D N N - - - - D D N N _ _ 
3 D N N - - - - D D N N - - - - D D N N _ - 
4 - D D N N - - - - D D N N - - - - D D N N 

Weeks 7-8 

Crew M T W T F S S M T W T F S S 

1 N N . . - - D D N N _ _ _ 
2 D D N N - - - - D D N N - - 
3 - - D D N N - - - - D D N N 
4 - - - - D D N N - - - - D D 

42 hours-week on average. 
Maximum of two consecutive nights, followed by 96 hours off. 
In an 8 week cycle there are two full weekends off, four are partially off and two are worked. 
An average of 14 shifts in 4 weeks. 
Four shift block has a 24 hour break in the middle to allow recovery time. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers—(Western Australian Branch); The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 

Union of Australia, Western Australian Branch 

and 

Transfield Construction Pty Ltd. 

No. C 35 of 1994. 

COMMISSIONER A.R. BEECH. 

11 February 1994. 
Reasons for Decision. 

THE COMMISSIONER: This is an application for a site 
allowance to be paid for the construction of the New 
Northam Regional Hospital. The project has a value of 
$llm. The new hospital will be a 40 bed, single storey 
complex spread over a 6,000 square metre area. It will 
involve a maximum workforce of between 50 to 80 persons. 
Work commenced on site on the 12th January this year and 
it is due for completion on the 17th February 1995. 

The parties have agreed on the disabilities which exist on 
site. The Commission was informed that the disabilities 
associated with hospital construction, in particular the 
extensive confined space associated with individual wards 
and facilities also involved extensive pipe and power work 
to those units. Additional man-handling was involved in 
negotiating the complex. Some overlap of trades would be 
involved because the project was seen by the respondent as 
involving a tight time frame. It was agreed that the site was 
quite flat and exposed to winds. It was seen as being dusty 
and involving the use of water trucks to suppress the dust. 

The parties referred to the $1.40 per hour site allowance 
awarded for the construction of the St John of God Hospital 
in Geraldton ((1991) 71 WAIG 1554) and also the $1.40 per 
hour awarded to the Geraldton Regional Hospital ((1990) 70 
WAIG 2952) in support of the agreement they had reached. 
The Commission was informed that those two previous 
matters involved smaller projects. The parties have reached 
agreement that the site allowance in this matter should be 
$1.60 per hour. 

Having regard to the information before the Commission 
including the plans which were supplied to the Commission 
by the respondent the Commission accepts that the parties 
have endeavoured to reach an agreement which is consistent 
with the manner in which site allowances have been 
determined in the Commission. It is difficult to determine 
the amount of an allowance with scientific precision and the 
Commission is prepared to accept that the agreement 
reached between the parties is one which should be 
approved. 

Accordingly an order will issue as requested by the 
parties. 

Appearances: Mr G. Giffard for the applicants. 

Mr K.F. Richardson and with him Mr A.J. Tomich on 
behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers—(Western Australian Branch); The Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers 

Union of Australia, Western Australian Branch 
and 

Transfield Construction Pty Ltd. 
No. C 35 of 1994. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 

Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
11 February 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicants 
and Mr K.F. Richardson and with him Mr A.J. Tomich on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That notwithstanding the provisions of the Build- 
ing Trades (Construction) Award 1987, employ- 
ees employed by or on behalf of the respondent 
to carry out construction work on the New 
Northam Regional Hospital shall be paid $1.60 
per hour worked in lieu of and in substitution for 
all special rates and conditions prescribed in 
Clause 9(1) of the Building Trades (Construction) 
Award 1987, excepting subclauses (f) Explosive 
Powered Tools, (o) Cleaning Down Brickwork 
and (w) Heavy Blocks. 

2. That notwithstanding the provisions of the Engine 
Drivers (Building and Steel Construction) Award 
No. 20 of 1973 employees employed by or on 
behalf of the respondent to carry out construction 
work on the New Northam Regional Hospital 
shall be paid $1.60 per hour worked in lieu of and 
in substitution for all allowances and special 
provisions prescribed in Clause 24. 

The abovementioned rate shall not attract premium or 
penalty and shall apply from the 3rd day of February 1994 
until practical completion of the project. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch and The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of 

Australia—Western Australian Branch. 
No. C 545 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 February 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Industrial 
Relations Act 1979 an industrial dispute was referred to the 
Commission; and 

Whereas the Commission has presided over a series of 
conferences on the 21st December, 1993, the 11th, 14th, 
19th and 24th January, 1994; and 
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Whereas the Commission issued an Order on 25th 
January, 1994 as a result of continuing industrial action in 
support of union claims; and 

Whereas the Commission was informed on Friday 28th 
January, 1994 that all employees have returned to work in 
accordance with their contract of service and ceased all 
industrial action; and 

Whereas the Commission was informed that the parties 
have negotiated a full and final settlement of all matters in 
dispute; and 

Having heard Mr C. Mitsopoulos on behalf of the 
Applicant, Mr C. Saunders on behalf of the Metals and 
Engineering Workers' Union—Western Australia and Mr 
W. Ethel on behalf of the Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of Austra- 
lia, Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That Order No. C 545 of 1993 issued on the 25th 
January, 1994 is hereby cancelled in all respects; 
and 

2. That the following schedule titled the United 
Construction—CBH Project (Geraldton) Enter- 
prise Agreement is hereby registered as an 
Enterprise Bargaining Industrial Agreement pur- 
suant to Section 41 of the Industrial Relations Act 
1979; and 

3. That this Agreement replace the United Construc- 
tion CBH Project (Geraldton) Enterprise Agree- 
ment AG 81 of 1993 issued on the 23rd December, 
1993; and 

4. That this Agreement is to take effect from the 10th 
day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title and Date of Operation. 

This Agreement shall be known as the United Construc- 
tion CBH Project (Geraldton) Enterprise Agreement 1994 
and shall operate from the date of ratification by the Western 
Australian Industrial Relations Commission for the period 
until the end of the project (practical completion). 

2.—Arrangement. 
1. Title and Date of Operation 
2. Arrangement 
3. Incidence and Parties Bound 
4. Relationship to Parent Award 
5. Aims and Objectives 
6. Strategy For Achieving the Aims of the Agree- 

ment 
7. Productivity Improvement Agenda 

Signatories 
Schedule I 

3.—Incidence and Parties Bound. 
This Agreement shall apply and be binding upon United 

Construction Pty Ltd in it's operations on the CBH 
Geraldton Project and it's employees who are employed on 
this project and bound by the following award(s) and the 
Metals and Engineering Workers' Union—Western Austra- 
lia and the Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia, Western 
Australian Branch. 

Award 
Metal Trades (General) Award 1966 No. 13 of 

1965—Part II—Construction Work. 
Engine Drivers (Building and Steel) Award No. 20 

of 1973. 

74 W.A.LG. 

Building Trades (Construction) Award 1987. 
For the purposes of this Agreement, the CBH Project 

(Geraldton) shall be deemed the enterprise. 
The single bargaining unit includes representatives from 

United Construction Management and Employees as de- 
fined above. 

4.—Relationship to Parent Award. 
The provisions of the Agreement shall be read together 

with the appropriate Award, provided that where there is any 
inconsistency this Agreement shall take precedence. 

5.—Aims and Objectives. 
The shared aim of this Agreement is to allow United 

Construction Pty Ltd to provide a service of total quality and 
total commitment to the project. 

To support this aim, the following specific objectives 
have been agreed: 

— To have a highly motivated, dedicated and loyal 
workforce; 

— To achieve a zero lost time injury level; 
— To be the preferred contractor to our clients within 

the Construction Industry. 

6.—Strategy for Achieving the Aims of the Agreement. 
To achieve the above aims and objectives the following 

strategy has been agreed: 
— A monitoring committee shall monitor the pro- 

gress of the Productivity Agenda Items under this 
Agreement. 

— The monitoring committee shall comprise of 
equal numbers of employee and employer repre- 
sentatives. 

It is agreed that ongoing discussions regarding productiv- 
ity, work practices, management/employee relations and 
general proposals for improvement of any aspect of 
operations will take place on a monthly basis. 

This will allow the monitoring of productivity aims and 
objectives to be ongoing. It will allow the committee to 
utilise and acknowledge the intellectual resources, skills and 
experience available within the United Construction 
workforce in an effort to reach and maintain the aims and 
objectives of this Agreement. 

The parties will continue to address issues designed to 
increase productivity and flexibility at the United Construc- 
tion CBH Project Geraldton. 

7.—Productivity Improvement Agenda. 
(1) Sick Leave/Absenteeism 
Aim: All employees where possible will reduce absent/ 

sick days taken. 
Target: The target for this Agreement is that average sick 

leave taken should not be more than 50% of the award 
entitlement. 

(2) Rostered Days Off 
Employees shall have the R.D.O. on the following dates, 

unless by agreement between the employer and the 
employees for essential requirements. The employee may 
elect to work the nominated day off but will have the next 
Monday off. 

JANUARY MONDAY 10TH 
FEBRUARY MONDAY 7TH 
MARCH TUESDAY 8TH 
APRIL TUESDAY 5TH & TUESDAY 

26TH 
JUNE FRIDAY 3RD & MONDAY 27TH 
JULY MONDAY 25TH 
AUGUST MONDAY 22ND 
SEPTEMBER MONDAY 19TH 
OCTOBER TUESDAY 4TH 
NOVEMBER MONDAY 7TH 
DECEMBER MONDAY 5TH 
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In Lieu of the award provision of week end return 
allowance for distant employees, a provision of a travel 
allowance of $184.00 will be paid when an accrued RDO 
is taken in conjunction with travel back to point of 
hire/residence (ie. Perth). In the case of two RDO's been 
taken, only one payment for travel shall be paid. 

(3) Multiskilling 

(a) Employees will, when directed carry out all such 
duties that are within the limits of an employee's 
skill, competence, training and certification. 

(b) Where an employee who is certified and is asked 
to carry out duties in a higher classification that 
employee shall be paid the rate of that higher 
classification all the time. 

(c) For safety reasons crane operators are excluded 
from this Clause. 

Target: To remove potential demarcations and improve 
productivity and flexibility within the CBH Project. 

(4) Staff to Assist Wages Employees where Practicable 

Engineering, commissioning and supervisory staff may 
use tools when carrying out inspections, testing equipment 
or instructing employees under agreed circumstances; 
provided this doesn't replace any work which is carried out 
by employees covered by this Agreement. 

Target: To allow the orderly and timely completion of 
tasks and to increase the training, productivity and flexibility 
of the workforce within the United Construction CBH 
Project. 

(5) Union Meetings 

Meetings between the workforce representatives and the 
management of United Construction will continue to be held 
at times mutually convenient to both parties. 

Local Issues: Meetings to report on local United 
Construction Pty Ltd issues will generally continue to be 
held at times convenient to the Company and Employees. 

Target: To allow the United Construction CBH Project to 
operate productively and continuously. 

(6) Operations Interface 

Construction work on the Geraldton CBH Project shall 
not be affected or interrupted by any industrial or safety 
dispute between the CBH and it's employees. 

(7) Dispute Resolution 

(a) Where a grievance arises the matter shall initially 
be discussed between the employee concerned and 
if that employee so desires, his/her workforce 
representative and the employee's immediate 
supervisor. 

(b) If the grievance is still unresolved by the 
discussions referred to in subclause (a) hereof the 
union delegate shall discuss and attempt to resolve 
the dispute with the Site Manager. 

(c) All relevant facts shall be clearly identified and 
recorded throughout. 

(d) Where the above discussions fail to resolve the 
matter of concern it shall be referred to a senior 
management representative and the appropriate 
full-time union official. The parties shall then 
initiate steps to resolve the grievance as soon as 
possible. 

(e) While the steps in subclauses (a) to (d) are being 
followed no industrial action should be taken. 

(f) The parties agree that the Senior Commissioner 
may be asked to assist in resolving the dispute if 
steps (a) to (d) fail. 

(8) Timekeeping 

To reduce the potential for further employee grievances 
in respect of payment of wages together with improving the 
efficiency of on site management a clocking on/off 
procedure will be implemented. 

(9) Accommodation 

Employees will either be provided with camp accommo- 
dation at Club Sun City or be paid a living away from home 
allowance in accordance with the relevant award provi- 
sion—$264.40 per week. 

(10) Parking 

Alternative parking shall be provided on the South Side 
of Marine Terrace and commencement and knock-off time 
shall be as per site hours. 

(11) Hours 

The ordinary hours of work shall be 7.00am to 3.30pm 
inclusive of a 30 minute meal break. 

When two hours of overtime is worked instead of taking 
an afternoon smoko break, employees shall work through 
their afternoon smoko and cease work 15 minutes earlier. 

7.00am 9.30am 1.00pm 5.15pm 

START SMOKO LUNCH KNOCK OFF 

If overtime is more than two hours an afternoon smoko 
shall be taken. 

(12) No Extra Claims—Commitments 

There shall be no further claims for the life of this 
Agreement except where consistent with a State Wage 
decision. 

The parties to the Agreement shall be bound by the terms 
of the Agreement for its duration. 

The parties to the Agreement shall oppose any applica- 
tions by other parties to be joined to the Enterprise 
Agreement. 

The terms of this Agreement will not be used to progress 
or obtain similar arrangements or benefits in any other 
enterprise. 

(13) Wage Increase 

As acknowledgement of efficiencies targeted through this 
Agreement wage rates of employees as expressed in the 
Metal Trades (General) Award 1966 No. 13 of 1965 as 
amended from time to time will be increased by 6% from 
date of ratification of this Agreement as per Schedule 1. 

(14) Cessation of Provisions of Agreement 

The provisions contained in this Agreement shall cease 
to operate upon practical completion of the project. 

Signatories. 

Signed for and on behalf of: 
THE METALS AND ENGI- 
NEERING WORKERS- 
UNION—WESTERN AUSTRA- 
LIAN BRANCH J. SHARP-COLLETT 

DATE: .10/2/94 

CONSTRUCTION FORESTRY 
MINING AND ENERGY 
WORKERS UNION—W.A. 
BRANCH B. ETHEL 

DATE:   
UNITED CONSTRUCTION 
PTY LTD G. WALLWORK 

DATE:   



670 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

Schedule I. 

Metal Trades (General) Award 1966 
No. 13 of 1965—Part II—Construction. 

Award 6% New 
(Base & Wage 
Special Rate 

Payment) 
$ $ $ 

Instrumentation and Controls 
Tradesperson 519.80 31.20 551.00 

Instrument Tradesperson— 
Complex Systems 471.50 28.30 499.80 

Instrument Tradesperson 460.20 27.60 487.80 
Scientific Instrument Maker 460.20 27.60 487.80 
Welder—Special Class 451.50 27.10 478.60 
Welder 443.00 26.60 469.60 
Electrician—Special Class 471.50 28.30 499.80 
Electrical Fitter 443.00 26.60 469.60 
Electrical Installer 443.00 26.60 469.60 
Boilermaker 443.00 26.60 469.60 
Tradesperson, the greater part 

of whose time is occupied 
in marking off and/or tem- 
plate making 447.20 26.80 474.00 

Mechanical Tradesperson— 
Special Class 471.50 28.30 499.80 

Tradesperson 443.00 26.60 469.60 
Pipe Fitter 443.00 26.60 469.60 
Fitter—Refrigeration 443.00 26.60 469.60 
Fitter—Window Frame 443.00 26.60 469.60 
Motor Mechanic 443.00 26.60 469.60 
Machinist, Engineering— 

First Class 443.00 26.60 469.60 
Second Class 394.00 23.60 417.60 

Certificated Rigger or Scaf- 
folder 414.60 24.90 439.50 

Rigger or Scaffolder—Other 402.40 24.10 426.50 
Tool and Material Storeperson 388.70 23.30 412.00 
Tradesperson's Assistant 374.50 22.50 397.00 
Trades person's Assistant who 

from time to time uses a 
grinding machine 377.50 22.70 400.20 

Lagger— 
1st six months' experi- 

ence 373.60 22.40 396.00 
2nd and 3rd six months' 

experience 377.10 22.60 399.70 
4th and 5th six months' 

experience 381.50 22.90 404.40 
Thereafter 384.00 23.00 407.00 

Grinder using portable ma- 
chine 381.60 22.90 404.50 

Crane Attendant and Dogman 402.40 24.10 426.50 
Labourer 353.70 21.20 374.90 

Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973. 

Award Rate 6% New 
Per Week Wage 

Rate 
$ $ $ 

447.30 26.80 474.10 
457.60 27.50 485.10 
466.40 28.00 494.40 
473.30 28.40 501.70 
478.60 28.70 507.30 
486.40 29.20 515.60 
496.70 29.80 526.50 
510.60 30.60 541.20 
528.50 31.70 560.20 
490.40 29.40 519.80 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Burswood Management Limited. 

No. C 547 of 1993. 
COMMISSIONER C.B. PARKS. 

11 February 1994. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the 
submissions as edited by the Commissioner) 

THE COMMISSIONER: The Commission has before it an 
application made pursuant to section 44 of the Industrial 
Relations Act 1979 (the Act) by way of notice of application 
made by the Australian Liquor, Hospitality and Miscellane- 
ous Workers Union, Miscellaneous Workers Division, WA 
Branch. The application requested that the Commission call 
an urgent conference pursuant to section 44 of the Act, in 
relation to Mr De Silva, who is said to be a member of the 
applicant Union, and who is employed at the Burswood 
Casino. 

As rightly pointed out by counsel for the respondent, the 
Commission may exercise its power to call such a 
conference upon the application of an organisation, associa- 
tion or employer. The applicant Union is an organisation by 
definition under the Act. The rules of the applicant 
organisation, as registered in this Commission, were 
recently amended by approval of the Full Bench of the 
Commission. 

A notice published in the Western Australian Industrial 
Gazette (73 WAIG 3361) by the Deputy Registrar, indicated 
that in accordance with an order of the Full Bench, he has 
altered the rules of the applicant Union. Namely, rules 1. 
Name, and 4. Eligibility for Membership of the organisation. 
In the relevant order of the Full Bench (73 WAIG 3359), 
order 2, regarding Rule 4, subrule (7) states, so far as is 
relevant— 

"In addition to the foregoing, the Union shall consist 
of an unlimited number of persons who are employed 
or who are usually employed in any capacity in or in 
connection with— 

(a) .... 
(b) Casinos (provided that it shall not include 

any persons who are employed or usually 
employed in Casinos and whose major and 
substantial employment is such as to enable 
them to be eligible for membership of the 
Federated Clerks' Union of Australia Indus- 
trial Union of Workers, W.A. Branch); " 

On the face of the foregoing part of the eligibility rule, 
the applicant Union is entitled to have enrolled Mr De Silva 
and therefore, on his or its own behalf, take action before 
the Commission in relation to industrial matters arising in 
a casino. 

As has been correctly put by both parties, it is not open 
to the Commission as constituted to question, or rule upon, 
the validity of the decision by the Full Bench. The Full 
Bench has made its decision and authorised a change to the 
Union rules. Thus the Commission should deal with matters, 
which on their face, legitimately arise as a consequence of 
the rights granted by the Full Bench. 

The Commission is aware that the decision of the Full 
Bench is the subject of a challenge in the Supreme Court and 
that Ipp J has found the challenge made is an arguable case. 
His Honour was not, however, satisfied that the strength of 
the argument was such that it warranted a stay of operation 
of the decision of the Full Bench. In the absence of that stay 
it is my view that the Commission as presently constituted, 
is compelled to apply the decision of the Full Bench 
according to its terms. I am satisfied that the Union has the 
necessary standing to make the application it made to the 

Mobile Crane Operators— 
Up to 8 tonnes 
8—15 tonnes 
15—40 tonnes 
40—80 tonnes 
80—100 tonnes 
100—140 tonnes 
140—180 tonnes 
180—220 tonnes 
Over 220 tonnes 
Tower Crane 
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Commission and therefore the jurisdiction exists for the 
Commission to proceed to deal with the substance of the 
application made. 

I also note from the decision of Ipp J (2329 of 
1993—unreported) in relation to the application to stay these 
proceedings, that in refusing that application he addressed 
(page 15) several pertinent considerations, particularly— 

"It follows therefore that should the learned Com- 
missioner make any further decision or finding in the 
proceedings sought to be stayed, and Burewood 
appeals, an application could be made to the learned 
President for a stay of whatever order is made." 

Elsewhere (page 16) the following similar comments are 
expressed— 

"In arriving at this decision I also assumed that, 
should those proceedings continue, and findings or 
decisions contrary to Burswood be made, Burswood 
would be afforded a reasonable opportunity to appeal 
and to apply for a stay of those proceedings, should it 
wish to do so." 

An appeal against a finding of the Commission which is 
not dispositive of the application may be commenced only 
by leave of the Commission. In refusing the stay of these 
proceedings His Honour, Ipp J, was influenced by the view 
that the respondent may appeal a finding and therefore the 
respondent should be granted the necessary leave to appeal 
to the Full Bench. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
applicant. 

Mr T.H. Caspersz (of Counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Burswood Resort (Management) Limited. 

No. C 547 of 1993. 

COMMISSIONER C.B. PARKS. 

24 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, and Mr T.H. Caspersz (of Counsel) on behalf of 
the Respondent; 

And having issued Reasons for Decision in which the 
Commission found that the application is competent and the 
Commission has jurisdiction to deal therewith; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That the application is competent and the Com- 
mission has jurisdiction to deal therewith; 

2. That the respondent, Burswood Resort (Manage- 
ment) Limited, be and is hereby granted leave to 
appeal the findings of the Commission declared 
in order 1. hereof. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Foodland Associated Ltd 

and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. C 48 of 1994. 

COMMISSIONER A.R. BEECH. 

16 February 1994. 
Order. 

WHEREAS the Commission convened a conference of the 
parties pursuant to s.44 of the Industrial Relations Act 1979 
on the 16th February 1994 at 8.30am; 

And whereas the respondent union did not attend that 
conference; 

And whereas the applicant company informed the 
Commission of a dispute between the parties concerning the 
dismissal of an employee and the intention of the respondent 
union to conduct a vote by secret ballot of its members at 
the FAL Distribution Centre regarding the dismissal; 

And whereas the Commission was informed that indus- 
trial action was likely to occur over this issue; 

And whereas the Commission, in the course of the 
conference, became of the opinion that the issue, the subject 
of concern to the respondent union and its members, was 
capable of being resolved by concilation between the parties 
or by arbitration by the Commission; 

And whereas the Commission was of the opinion that an 
order should issue which will, in the opinion of the 
Commission, prevent the deterioration of industrial relations 
in respect of the matter in question whilst conciliation 
resolves the issue; 

And having heard Ms C. Brown on behalf of the applicant 
company and there being no appearance on behalf of the 
respondent union; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

1. That in the event that the vote by secret ballot 
being conducted by the union on the 16th February 
1994 at the FAL Distribution Centre decides on 
the taking of industrial action that the Shop, 
Distributive and Allied Employees' Association 
of Western Australia (SDA) shall ensure that such 
industrial action not take place at least until the 
conclusion of the conference proceedings in this 
matter which will be re-convened at 3.00pm on the 
16th February 1994; 

2. That the conference proceedings in this matter are 
hereby adjourned until 3.00pm on the 16th 
February 1994; 

3. That this Order shall come into effect at 10.00am 
on the 16th February 1994; 

4. That either party may apply to the Commission for 
the amendment or the cancellation of this Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Foodland Associated Ltd 

and 
The Shop, Distributive and Allied Employees' Association 

of Western Australia. 
No. C 48(2) of 1994. 

COMMISSIONER A.R. BEECH. 
17 February 1994. 

Order. 
WHEREAS a further conference in the above matter was 
held on the 16th day of February 1994 at 3.00 o'clock in the 
afternoon; 

And whereas discussions between the parties narrowed 
the issues between them; 

And whereas the Commission will refer for hearing and 
determination the claim of the respondent union that Mr T. 
Stokes was unfairly dismissed; 

And whereas the Commission determined that a further 
order should issue to prevent the further deterioration of 
industrial relations between the parties while arbitration 
resolves the claim of the respondent union; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

1. That the applicant company shall upon the return 
to work in accordance with this Order reinstate Mr 
T. Stokes in his former employment but shall not 
require Mr T. Stokes to attend for work. 

2. That the applicant company shall pay Mr T. 
Stokes the wages and other entitlements to which 
he would be entitled as if he attended for work. 

3. That the reinstatement of Mr T. Stokes shall 
continue until the Commission by further order 
determines the claim of the respondent union that 
his dismissal was unfair. 

4. That the respondent union and its officials take all 
such steps as may be necessary to ensure that the 
industrial action being taken by its members at the 
FAL Distribution Centre cease and that those 
members return to work in accordance with their 
rosters on the 17th day of February 1994. 

5. That either party may apply to the Commission for 
the variation or cancellation of this Order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Aztec Mining Co Ltd. 
No. CR 499 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 March 1994. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to Section 44 of the Act is: 

Schedule. 
"The claimant union claims that the dismissal of Mr 

Warren Home by the respondent was harsh, unjust and 
unfair and seeks his reinstatement without loss of 
wages and entitlements. 

The respondent objects to and opposes the claim." 
(Schedule on file) 

Mr W. Home had been employed by the respondent for 
approximately three (3) years in various classifications and 
at the time of the termination of his employment the position 
he occupied was that of Jumbo Offsider. 

The events which occurred immediately prior to the 
termination of his services and which led directly to that 
action were as follows: 

(1) On or about 29th September, 1993, Mr W. Home 
did not report for work, nor advise of his intended 
absence from his final shift prior to proceeding on 
four weeks annual leave. 

(2) Upon returning to site at the completion of his 
annual leave he did not report for work nor did he 
notify his Supervisor of his intended absence from 
his first rostered shift. 

Mr Booth submitted that Mr W. Home's termination was 
in reality a summary dismissal for misconduct and the 
abovementioned incidents, did not warrant such action. 

Mr Gifford contended that the abovementioned incidents 
were the "final straw" after a history of unsatisfactory 
conduct and attitude which "broke the camel's back" 
resulting in the termination of Mr W. Home as an 
unsatisfactory employee. 

From the evidence given, the Commission concludes that 
the termination was just that and not a summary dismissal 
for two only incidents of misconduct in "blowing" the 
shifts immediately before and after Mr W. Home's annual 
leave. 

The incidents of unsatisfactory conduct and/or attitude 
relied upon by the respondent (extracted from Exhibit 'A') 
are set out hereunder: 

"1. 28.06.91 Spoken to about incorrect charging 
procedure, ie: taking short cuts. 

2. 03.06.92 Spoken to about attitude towards his 
work. 

5. 01.08.92 Ran over pump—$3,000 damage, spo- 
ken to by Foreman. 

6. 16.10.92 Spoken to by Shift Boss re graffiti on 
walls. 

9. 07.12.92 Spoken to by Shift Supervisor about 
using bad language to Shift Boss. 

10. 31.01.93 Spoken to by Shift Boss for not wearing 
seat belt on truck. 

11. 03.02.93 Another warning re no seat belt, spoken 
to by A/g Foreman. 

12. 04.06.93 Warned about travelling on trucks back 
to Crib Room. Must use PC. 

14. 29.09.93 Missed last shift before going on four 
weeks leave, then missed the first shift 
back. (Came to site, but did not come to 
mine site, first aid man Fred Mills sent 
to check on him but could not wake 
Warren up. 

Came into work on Friday was asked 
by Foreman (Peter Kerr) why he missed 
the shift on 29.09.93—he said he just 
had to get out, and why did he not come 
in on Thursday—I was a bit sick." 

(Exhibit 'A') 
Mr P.K. Kerr (Mine Foreman) testified that he extracted 

the information in Exhibit 'A' from the work diaries of 
various Supervisors to whom Mr W. Home had been 
responsible from time to time. 

The Commission carefully observed the witnesses during 
the giving of their evidence and came to the very firm 
conclusion, that where there was evidentiary conflict, the 
evidence of Mr R. Warburton and Mr P. Kerr was to be 
preferred to that of the applicant. 



The essential question simply is was Mr W. Home given 
a fair go by his employer before his services were 
terminated. 

On the evidence of Mr R.J. Warburton it is plain that he, 
in particular, sought to both counsel and warn Mr W, Home, 
over the course of the latter's employment, about his poor 
attitude and conduct, on a number of occasions. Indeed on 
the evidence it was Mr R. Warburton's efforts on Mr W. 
Home's behalf that led Mr P. Kerr to approve a final effort 
by Mr R. Warburton to improve Mr W. Home's work 
attitude and conduct. This occurred instead of a probable 
termination of Mr W. Home's services by Mr P. Kerr (See 
Transcript Pages 54 and 72). Overall, from the evidence 
given, the Commission finds that Mr W. Home had over the 
course of his employment been spoken to about his conduct 
and poor attitude to work on several occasions. He had been 
specifically warned, on at least one occasion, that unless 
there was substantial improvement his continued employ- 
ment was in jeopardy. 

Mr W. Home's general performance improved temporar- 
ily following the counselling and warnings but shortly 
thereafter "slipped back" to unsatisfactory on the evidence. 

All in all, Mr W. Home received a fair go from his 
employer and the two unadvised absences from work before 
and after his annual leave and the unacceptable reasons 
given for them were indeed "the final straw" which led to 
the termination of his services. No unfairness has been 
demonstrated and the claim is accordingly refused. 

Appearances: Mr S. Booth appeared on behalf of the 
applicant. 

Mr R. Gifford appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Aztec Mining Co Ltd. 
No. CR 499 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 March 1994. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr R. Gifford on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Hamersley Iron Pty Limited. 
No. CR 558 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 February 1994. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are not 
materially in dispute. A Mr Jones was formerly employed 

by the Respondent as a plant operator in the Civil Services 
Unit at Tom Price. In this role he was required primarily to 
drive a range of mobile machinery, including buses, 
backhoes, front end loaders and bulldozers. His employment 
began in 1989 and ended on 11 March last when it was 
terminated by the Respondent. It was terminated because the 
Respondent concluded that, as a result of his physical 
indisposition, he was unlikely to be able to perform the full 
range of work for which he was employed, despite "a 
lengthy period on a rehabilitation program". 

It is common ground that Mr Jones injured his back in 
April 1990 in the course of his employment with the 
Respondent when he apparently slipped while attempting to 
enter the road sweeper he was about to drive. After a period 
off work and a period of rehabilitation he returned to work. 
There is some dispute on the evidence as to whether he 
thereafter performed the full range of duties for which he 
was employed. However, it is common ground that in July 
1992 he again injured his back by jarring it whilst driving 
a loader over uneven ground. As a result, he appears to have 
been off work for a period of approximately two months, 
after which time he embarked upon another rehabilitation 
programme. This involved driving a limited range of 
machinery considered to be least likely to aggravate his 
injury. This time his condition did not improve and he 
continued to suffer discomfort whilst driving the machinery 
in question. Indeed it is common ground that there was little 
or none of the machinery which he could comfortably drive. 

On 10 February last Mr Jones approached the Respon- 
dent's manager, engineering and services, Mr Walters, 
complaining of continued discomfort and demanded that he 
be given work which would not involve driving. He drew 
Mr Walters' attention to a report from Mr Slinger, a spinal 
surgeon, prepared about the time Mr Jones returned to work. 
That report indicated that he was fit to return to work "of 
a light nature". In particular, Mr Jones drew Mr Walters' 
attention to that part of the report which suggested that such 
work "might well include general office duties, light 
storeman or other supervisory activity". Mr Walters asserts 
that Mr Jones demanded that he be appointed to a 
supervisory position, which was then vacant, in his area of 
work. 

Mr Walters, who had only recently taken over as manager 
of the area, was previously unaware of the report. He 
discussed Mr Jones' predicament with those in the Respon- 
dent's Occupational Health and Safety section, who were 
responsible for managing Mr Jones' rehabilitation pro- 
gramme. As a consequence of those discussions, Mr Walters 
sent Mr Jones to his local doctor in order to obtain a further 
specialist's report. In due course the report was obtained and 
given to the Respondent, apparently by Mr Jones' doctor. 
As a result of advice given to him by representatives of the 
Respondent's Occupational Health and Safety section, Mr 
Walters met with Mr Jones, his superintendent, and a 
representative of the Applicant union on 5 March last. Mr 
Walters then advised Mr Jones that because Mr Jones had 
indicated that he was, in effect, unable to perform the work 
required of him, and because Mr Easton's report contained 
little or no indication that he would be able to return to full 
duties in the foreseeable future, his employment was to be 
terminated. It seems common ground, and certainly it is the 
evidence of Mr Walters and of Mr Cameron, who was the 
superintendent present at the meeting, that Mr Jones agreed 
with Mr Walters' decision and apparently expressed some 
relief that his trials and tribulations had ended, although Mr 
Jones now says that his agreement was based on a 
misrepresentation of the import of Mr Easton's report, a 
copy of which Mr Walters did not at that time give to him. 

The Applicant complains that the dismissal of Mr Jones 
from his employment with the Respondent was unfair. It 
alleges that the Respondent, through Mr Walters, misrepre- 
sented the import of Mr Easton's report by indicating that 
there was no likelihood of Mr Jones being able to perform 
the full range of his duties in the foreseeable future. 
Furthermore, the Applicant asserts that the Respondent 
contributed to Mr Jones' continuing discomfort by requiring 
him to drive machinery over roads which were in poor 
conditions, if not unsafe. The Applicant suggests that the 



Respondent should have not only seen to it that the roads 
were in better condition or safer, but should have designed 
a rehabilitation programme which limited Mr Jones' duties 
to light work such as washing and fuelling vehicles as had 
been the case under the first programme of rehabilitation. 
Moreover, the Applicant claims that the Respondent could, 
or should, have made an effort to find alternative employ- 
ment for Mr Jones. 

As Mr Llewellyn for the Applicant rightly indicated, the 
issue in these proceedings is not whether the Respondent 
had a legal right to terminate Mr Jones' employment, but 
whether that right was exercised fairly in the accepted 
industrial sense. The question to be resolved is whether the 
Respondent exercised that right so harshly or oppressively 
against Mr Jones as to amount to an abuse of that right (see: 
Tlie Undercliffe Nursing Home v. The Federated Miscella- 
neous Workers' Union of Australia, Hospital, Service & 
Miscellaneous. WA Branch (1985) 65 WAIG 385). 

A necessary ingredient of a fair exercise of the right to 
terminate employment is that the employer's decision be a 
rational and informed one. In general, when an employee is 
dismissed on the grounds of physical incapacity, that 
requires that the decision be based on proper medical 
opinion (see: BP Tanker Co v. Jeffries (1974) IRLR 260). 
Of course, the mere fact that an employee is physically 
incapacitated at the time of the termination will not normally 
be sufficient. It is necessary to have regard to the nature and 
extent of the incapacity and prognosis for the future, in 
particular whether and if so when, the employee will be able 
to perform the job for which he was originally employed. 
As pointed out in Kyrikopoulos v. James Hardie and Co Pty 
Ltd (1970) 37 SAIR 91 at 103, a case which, like the present 
case, concerned an employee suffering from a back injury, 
an employee is only likely to succeed "if he is able to 
demonstrate that he is, or will in the reasonably near future 
on the balance of probabilities be able adequately and fully 
to discharge all of the duties of his former position with the 
employer" (see too: Bottrill v. James Hardie and Co Pty Ltd 
(1975) 42 SAIR 322). Although a number of decided cases 
suggest that in the case of permanent incapacity an employer 
ought consider whether reasonable alternative employment 
is available before terminating the employment, an em- 
ployer is not expected to go to unreasonable lengths in 
seeking to accommodate someone who is not able to carry 
out his job to the full extent (see: Shook v. London Borough 
of Baling [19861 IRLR 46). 

In the present case, the Respondent did not act without 
the benefit of contemporary medical assessment and nor was 
its response inconsistent with that assessment or otherwise 
irrational. The report of Mr Slinger, which Mr Jones 
presented to Mr Walters, clearly cast doubt on his capacity 
to perform the full range of tasks for which he was 
employed. Mr Slinger's report suggests that, although Mr 
Jones was Fit to return to light duties, "certain of his 
activities in his normal employment are likely to be an 
aggravation, driving certain types of vehicles and it would 
be in his best interests to avoid those, at least in the near 
future, possibly indefinitely". Subsequent events showed 
that opinion to be well-founded because it is common 
ground that in the five months after that report was prepared, 
Mr Jones found that he was unable to drive little, if any, 
machinery without discomfort Nonetheless, the Respon- 
dent, through Mr Walters, sought a further and more 
contemporary medical review of his injuries. That review 
was undertaken by Mr Easton, an orthopaedic surgeon. His 
assessment was that Mr Jones' symptoms were likely to 
persist intermittently unless he wore some adequate lower 
back support and as a result prescribed a lumbosacral corset. 
Mr Easton indicated that "if" Mr Jones' back symptoms 
stabilised, there was a reasonable prospect that they would 
abate over a period of time. In the meantime, Mr Jones was 
said "to be fit to resume work, other than operating heavy 
machinery which results in jolting and jarring of his body". 
However, the evidence of both Mr Walters and Mr Jones is 
that jolting and jarring is, in effect, a natural incident of most 
of die work which he was engaged to perform. The 
Applicant's suggestion that the jolting and jarring was due 
to unsafe work practices on the part of the Respondent is not 

supported by the evidence. Such evidence as there is 
suggests that it is not merely the fact that the terrain over 
which the machinery is required to be driven by Mr Jones 
is often uneven, but also the fact that the suspension on much 
of the machinery is so rigid that jolting and jarring cannot 
be eliminated. 

Although I must confess to finding it somewhat odd that 
Mr Walters did not pursue the question of whether Mr Jones 
had indeed obtained the corset prescribed by Mr Easton and 
what effect, if any, that had on his recovery, I am not 
satisfied, on balance, that it was unreasonable to conclude, 
as apparently Mr Walters' concluded, that there was little 
to indicate that in the foreseeable future he would be able 
to carry out the full range of his duties. Whilst it might be 
reading too much into the report to say that Mr Jones was 
unlikely to improve, the fact is that Mr Easton's report did 
not indicate that even with a brace Mr Jones would be able 
to carry out the full range of his duties in the foreseeable 
future. As with the earlier report from Mr Slinger, Mr 
Easton's report suggested that there was a need to avoid 
activities which resulted in jolting and jarring. As previously 
mentioned, most of the activities associated with the job 
occupied by Mr Jones involved jolting and jarring. Despite 
attempts to rehabilitate him over a period of nine months, 
Mr Jones was, as he acknowledged, unable to perform the 
great majority of tasks for which he was employed. 
Furthermore, Mr Jones', as Mr Easton's report indicates, had 
undergone "various treatments including physiotherapy and 
medication without other than very short term relief of 
symptoms" and had earlier expressed concerns about 
continuing to drive the machinery in question. In the 
circumstances, I do not consider it to be unreasonable for 
the Respondent to conclude that enough was enough and that 
in the circumstances Mr Jones' employment should be 
terminated. 

The Respondent found some comfort in the fact that Mr 
Jones agreed with the proposal to terminate his employment. 
However, I attach no significance to that agreement. There 
can be no suggestion that the decision to terminate Mr Jones' 
employment was not the Respondent's alone. Furthermore, 
I accept his evidence that he expressed agreement with the 
decision on the basis that the medical report, which he had 
not then seen, indicated that he was unlikely to be fit to 
resume duties, at least in the foreseeable future, as is indeed 
consistent with his subsequent action in lodging a claim 
against the Respondent's Disablement Fund. 

As the events have transpired, the Respondent's assess- 
ment of Mr Jones' injuries appear to have been vindicated. 
It is common ground that throughout the entire period since 
his dismissal he has been certified as being unfit for work 
by his doctor at Geraldton where he now lives. Indeed, at 
the time of hearing these proceedings a progress medical 
certificate issued for the purposes of the Workers' Compen- 
sation and Assistant Act 1981 indicated that he was then 
unfit for work as a result of injury questions. Furthermore, 
a report recently prepared by Mr Easton indicates only that 
Mr Jones is "capable of returning to suitable work" and that 
he should wear a lumbar support when involved in heavier 
duties. Moreover, the report indicates that it would "be 
prudent for him not to operate heavy plant such as 
bulldozers, scrapers and front end loaders in which the 
situation would be heavy jolting to his back and likely to 
lead to a relapse to his back condition". Thus it is clear that 
he would be unable to perform the full range of tasks for 
which he was employed by the Respondent to perform. 

I accept the evidence of Mr Walters that because of the 
restructuring that had taken place by the Respondent, in 
particular die reduction in manning levels, it was not 
possible to find alternative employment for Mr Jones 
elsewhere on the minesite. Furthermore, I accept that Mr 
Jones was not suitably qualified for the supervisory job 
which was vacant at the time he was dismissed. Moreover, 
the evidence is that supervisors were required, from time to 
time, to operate the equipment in question and thus in a 
supervisory role Mr Jones had the potential to engage in 
work which involved jolting and jarring. In those circum- 
stances it cannot fairly be said that the Respondent acted 
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unfairly in not transferring him to that job, as the Applicant 
appears to suggest. 

Likewise, I do not accept that the Respondent was derelict 
in not adjusting the rehabilitation programme so as to 
provide that Mr Jones perform non-driving duties, as 
appeared to have been the case in the rehabilitation 
programme following his initial injury in 1990. The 
unchallenged evidence is that since the first programme was 
implemented there has been a significant reduction in the 
manning levels in the unit in which Mr Jones worked, such 
that it was not practicable for him to be employed without 
performing any driving duties. Furthermore, it cannot be 
overlooked that all of the expert medical reports indicated 
that he was fit to drive certain vehicles. As Mr Slinger 
advised, the "definition of what he can and cannot drive 
would be best determined at work through his appropriate 
supervisory or rehabilitation counsellor". As the events 
turned out, there was little he could drive and thus he sought, 
and as Mr Walters testified, demanded, that he be appointed 
to a supervisory post. 

For the foregoing reasons I am far from satisfied, on 
balance, that the Respondent abused its right to terminate 
the employment of Mr Jones for the reasons it did and when 
it did. 

Even if the dismissal could somehow be said to be unfair, 
I would not be prepared to exercise discretion invested in 
the Commission to order that Mr Jones be reinstated in his 
employment. As earlier indicated, the most recent specialist 
medical report suggests that he is only fit to perform 
"suitable work" and that report clear indicates that there is 
certain equipment which he cannot operate. A subsequent 
medical report, albeit from his general practitioner, indicates 
that he is totally unfit for work, as indeed Mr Jones 
acknowledges the position to be. 

In the circumstances, it seems to me to be an exercise in 
futility to order that he be reinstated as he would be unable 
to perform the work for which he was engaged to perform. 
Unlike the employee in the Kyrikopoulos Case (supra) Mr 
Jones has not established, on balance, that he would be able 
to adequately and fully discharge all of the duties of the 
position as a plant operator. In the Kyrikopoulos Case 
(supra) the medical evidence indicated that after an initial 
period of up to approximately two weeks the probabilities 
were that the employee would be able to perform the full 
range of his duties. On the evidence adduced in these 
proceedings, such is not the case in respect of Mr Jones. 

Appearances: Mr M. Llewellyn on behalf of the Appli- 
cant. 

Mr A.N. Cameron on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Hamersley Iron Pty Limited. 
No. CR 558 of 1993. 

COMMISSIONER G.L. FIELDING. 
11 February 1994. 

Order. 
HAVING heard Mr M. Llewellyn on behalf of the Applicant 
and Mr A.N. Cameron on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch 

and 
Sealrite Australia Pty Ltd. 

No. CR 500 of 1993. 

COMMISSIONER A.R. BEECH. 
7 January 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 12th November 1993 the 
respondent terminated the employment of five employees 
from its CBH Kwinana site for reasons of redundancy. Their 
termination payments did not contain a component relating 
to redundancy. 

On the day prior to the terminations taking effect the 
applicant union brought a claim in the Commission to the 
effect that a redundancy agreement existed between the 
respondent and its employees and therefore redundancy 
payments should be made to those employees in accordance 
with that agreement. 

The respondent however says that there was never a 
concluded agreement between the parties that redundancy 
payments would be made in the absence of a corresponding 
amendment to the Building Trades (Construction) Award 
1987. As that award has not been amended to provide for 
redundancy payments there is therefore no agreement 
regarding redundancy payments between the respondent and 
its employees. 

The issue between the parties therefore turns on whether 
or not there was such an agreement. The Commission heard 
evidence from Mr Pallot who is an organiser with the 
applicant and from three ex-employees. The respondent 
called evidence from its general manager and also from a 
leading hand who had been employed at the site concerned. 

In approximately December 1991 Mr Pallot visited the 
CBH site in Kwinana where the respondent was working and 
raised with the employees the issue of a redundancy 
entitlement. As a result the employees claimed that the 
respondent should contribute to the W.A. Construction 
Industry Redundancy Fund (WACIRF) a sum of $40.00 per 
week. This claim was not agreed to by the respondent. There 
was then some suggestion that industrial action would occur 
on site in support of the claim although there is conflicting 
evidence whether or not any industrial action in fact 
occurred. 

However, the evidence is clear that in response to the 
"rumblings" from site (the evidence of Mr Hardware at 
p. 43 of the transcript) the respondent faxed a document 
(exhibit 2) to the site. That document is on the respondent's 
letterhead and with the heading: 

"Sealrite Australia Pty Ltd 
Redundancy Scheme". 

The document contains a number of clauses defining 
redundancy and entitling a redundant employee to receive 
redundancy/severance payments calculated in the manner 
then set out. 

Mr Royle, Mr Currie and Mr Hardware each gave 
evidence about the circumstances leading to the making of 
the document. Of the three, Mr Currie can recall the 
meetings with the greatest clarity. I accept his evidence that 
Mr Hardware remained firm in his opposition to joining 
WACIRF notwithstanding a vote of the employees and this 
led to an agreement that a fund would be held by the 
respondent. Something was requested in writing and exhibit 
2 was the result. I am satisfied particularly from the evidence 
of Mr Royle and Mr Hardware that the employees accepted 
the terms of the document but required it to be signed by 
the respondent and it was returned to Mr Hardware for that 
purpose. Mr Hardware signed the document and it was 
returned to the employees on site. 
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The document is not dated. However, from the evidence 
it came into existence after December 1991 and before the 
end of February 1992. I am satisfied from the evidence of 
Mr Royle and Mr Currie that the document was seen by the 
employees on site as being the means by which the dispute 
over redundancy was resolved. Indeed that is also the 
evidence of Mr Hardware. 

This document (which became exhibit 2) is quite central 
to the resolution of this matter. In my view it needs to be 
accorded great weight because of the conflict in the evidence 
before the Commission. The document speaks for itself. Its 
own terms describe it as containing a redundancy scheme 
for Sealrite Australia Pty Ltd. The document then sets out 
the terms of that scheme. Whilst it is true, as Mr Jensen has 
pointed out, that the document itself does not refer to the 
sum of $25.(X) or even $40.00 and that there is therefore 
some inconsistency between that and the evidence given by 
witnesses for the applicant during the proceedings, exhibit 
2 does not need to mention those sums of money to have 
a validity of its own. Mr Hardware's recollection of the 
substance of the dispute is that it was the employees seeking 
assurance that redundancy would be paid on termination 
(transcript p. 39). Exhibit 2 directly addresses that issue. 

It seems common ground that a dispute arose at the CBH 
site regarding redundancy and that the document which 
became exhibit 2 and which sets out in its own terms a 
"redundancy scheme" was the resolution of that dispute. I 
find the evidence of Mr Royle and the evidence of Mr 
Hardware that the document was forwarded to the site 
unsigned, considered by the employees and returned for the 
respondent's signature as most significant. It can lead to no 
conclusion other than it was an offer made in settlement of 
the dispute and accepted as such. I am unable to discover 
from the evidence any other reasonable explanation why the 
document would have been subsequently signed. 

I am satisfied from the further evidence of Mr Royle and 
Mr Currie that the issue of a redundancy scheme as such then 
ceased to be an issue. Some time later in 1992 the amount 
of the respondent's contribution was raised with it. However 
from the tenor of the evidence of both witnesses I am led 
to the conclusion that the discussions concerned the level of 
contribution on the understanding that the existence of a 
scheme itself was not in issue. 

The respondent has raised two defences to the document. 
The first is that the respondent says that the document was 
only to be an indication to the employees of the award claim 
then being pursued by the applicant union in the Commis- 
sion. However there is nothing at all in exhibit 2 which 
points to that conclusion. It seems to the Commission 
remarkable that what was meant by the respondent to be an 
explanation of the union's claim is forwarded to the 
employees under the respondent's letterhead and with the 
heading "Sealrite Australia Pty Ltd—Redundancy 
Scheme". I also fail to see why such a document would be 
forwarded to the site and then subsequently signed by the 
respondent at the request of the employees. Further, if it 
indeed was intended to be a document setting out the terms 
of the union's claim in the award proceedings then it is of 
itself not a complete version of what the union was claiming. 
Some other clauses regarding transmission of business, 
incapacity to pay, alternative employment and employees 
leaving during the notice period are not included. 

I also find it curious that the respondent would produce 
a document apparently with the intention of informing the 
employees of the claim then being pursued by the union 
when it did not take similar steps to so inform them that the 
claim of the union was eventually dismissed and the award 
not varied. As Mr Hardware stated in evidence in his view 
the union would have told the employees of the rejection of 
the claim even if he had not. But by the same token the union 
could have teen expected to have informed the employees 
of the claim being pursued at the time. There was therefore 
as little reason for the respondent to inform the employees 
of the claim being pursued by the union as there was for the 
respondent to inform the employees that the claim had teen 
rejected. 

To find on the evidence before me that exhibit 2 was 
indeed a mere notification from the respondent to its 
employees at one site of a claim for redundancy then being 
pursued by the union in the Commission would also be to 
conclude that the respondent is sadly inefficient in commu- 
nicating its intentions in writing. Such a fundamental lack 
of clarity should be of substantial concern to the respondent 
in its wider day to day operations. 

The second defence is the submission of the respondent 
that the document would only come into effect if and when 
the award was correspondingly varied. While Mr Hardware 
is reasonably firm in his evidence on this point, there is no 
other evidence to support that view. Mr Goudge who was 
called by the respondent and who had been present during 
the discussions could not recall whether Mr Hardware had 
stated that to the employees when he visited site. Mr Goudge 
could not even recall the occasion when the meeting took 
place. Indeed I have the impression that Mr Goudge's 
understanding that the redundancy scheme would not 
operate until the award was varied arises not from any 
recollection of what Mr Hardware said at the time but rather 
from Mr Goudge's general belief that if a matter is not in 
the award then it is not applicable. However as Mr Goudge 
was himself forced to admit a condition not in the award 
would apply if it resulted from an agreement between the 
employees, the employer and the union. The site allowance 
apparently payable on that site as a result of negotiations 
between the parties at the commencement of the project is 
the proof of that. Further, the evidence of Mr Royle and Mr 
Currie is that no such condition was stipulated in relation 
to exhibit 2. Their evidence was not in any sense broken 
down and indeed Mr Currie was not cross-examined on this 
precise point. 

The most that can be said for the respondent's position 
therefore, is that if indeed it was the respondent's position 
that the redundancy scheme would only operate if the award 
was varied then the respondent failed to make this clear at 
the time in a manner which can now be relied upon by the 
respondent. From the evidence before the Commission not 
only did the respondent not make it clear directly to its 
employees that there was such a condition but it also failed 
to make it clear in exhibit 2. As previously noted exhibit 2 
is able to stand and be interpreted on its own. It does not 
contain any provision, nor any reference to any other 
provision, that the scheme would only operate if the award 
was correspondingly varied. 

As the applicant pointed out, such a provision would be 
fundamental. It would not be a minor provision regarding 
the operation of the redundancy scheme. It would be a 
provision going to the heart of the operation of the scheme: 
that is, the scheme would not come into operation unless and 
until the award is varied. For such a provision to be omitted 
from the document itself is wholly remarkable if indeed it 
was part of the agreement reached between the respondent 
and its employees. 

It is also the case that extrinsic evidence is not admissable 
in order to prove the intention of the parties was other than 
that appearing on the face of an apparent agreement between 
them (Life Insurance Company of Australia v. Phillips 
(1925) 36 CLR 60 at 71). In this regard it is significant that 
exhibit 2 is able to stand and fall on its own terms. Also, 
if a contract between the parties has been reduced to writing, 
verbal evidence is not allowed to be given of what passed 
between the parties either before the written instrument was 
made or during the time that it was in a state of preparation 
so as to add to or subtract from or in any manner to qualify 
or vary the written contract (Goss v. Lord Nugent (1833) 110 
ER 713). Whilst the Commission is not bound by the rules 
of evidence the issues of principle raised in these two 
authorities would require addressing if the evidence did 
allow the Commission to conclude that there was a further 
and unwritten agreement that the redundancy scheme would 
only operate if the award was varied. However the evidence 
before the Commission does not allow that conclusion. 

I have noted the evidence of Mr Hardware that since 
December 1991 he thought that approximately twenty 
employees have "come and gone" and redundancy pay- 
ments have not teen paid to them. That evidence supports 
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the respondent's position as it has been put in this matter: 
the respondent does not believe it has an obligation to pay 
redundancy payments and has not done so. However that 
evidence is quite general and it does not of itself displace 
the evidence produced in this case of the circumstances of 
exhibit 2. The issue before the Commission is whether the 
five persons who were terminated on the 12th November 
1993 ought be entitled to the redundancy payments claimed. 
From the material presented in the proceedings the applicant 
has demonstrated that the answer to that question is "yes". 
I have also noted that Mr Hardware gave evidence that it is 
not the practice of the respondent to pay redundancy 
payments. Indeed Mr Hardware could recall only a Mr 
Morley receiving redundancy payments previously. The 
evidence from Mr Currie is however that he was paid a 
severance pay when he was made redundant in July 1991 
(exhibit 4). This payment remains unexplained and has led 
me to treat with some caution the other evidence that it is 
not the respondent's practice to pay redundancy or severance 
payments. 

I have also noted the rhetorical question asked by Mr 
Jensen at the conclusion of his submissions to the effect that 
if indeed the redundancy scheme had come into operation 
as the applicant has shown then why were employees who 
joined the respondent after that agreement was reached not 
told of the redundancy entitlement as part of their conditions 
of employment? I am not sure of the precise answer to that 
question. However that employees are not told of an 
entitlement does not mean that it may not exist due to other 
reasons. No evidence was led from the respondent as to an 
invariable practice of informing new employees of all of the 
terms of the conditions of employment. There is certainly 
evidence that a new employee's membership of the 
applicant and of other schemes or funds is noted and acted 
upon but no evidence that employees are informed of all of 
their conditions of employment at that time. The evidence 
of Mr Werahiko is that in his case he wasn't really 
interviewed "... it was just to show my cards and that was 
about it, and my tax file number and bank account number" 
(transcript p. 24). 

For the reasons set out above I find that the document 
which became exhibit 2 was the offer of the respondent 
made to the employees at the CBH Kwinana site and 
communicated to them by Mr Bailey in settlement of the 
dispute which arose about redundancy payments. I am not 
able to conclude that it was conditioned in the way that the 
respondent has suggested. 

Further, 1 also find nothing which could allow the 
conclusion that the agreement reached was to apply only to 
employees then in employment. Indeed the absence of a date 
on the document has meant that it is not possible to know 
precisely when the agreement came into being, at least on 
the evidence produced in these proceedings. Once again, to 
restrict the redundancy scheme only to persons in employ- 
ment at the time the scheme was agreed is to contradict the 
broad intention revealed in the words: "Sealrite Australia 
Pty Ltd—^Redundancy Scheme". There is less evidence 
before the Commission that this restriction was agreed and 
understood than there is for any other alleged restriction. 
There is therefore less reason to conclude that the restriction 
applied, and I find that it did not. 

The principle of it applying to all employees then in 
employment as well as to future employees is sound. The 
observation of Kelly C (as he then was) that one of the best 
known causes of industrial unrest is the existence of 
different conditions of employment for workers of the same 
type employed on work of essentially the same character 
((1966) 46 WAIG 707 at 708) would have greater 
application where those workers are employed by the same 
employer, at the same site, and are members of the same 
union. I would anticipate that a redundancy scheme 
promulgated in the manner shown by exhibit 2 would apply 
from then to all employees of the respondent at the CBH 
Kwinana site in much the same way as I would expect the 
site allowance referred to to be applied to all employees of 
the respondent and not just those in employment at the time 
the agreement was reached. 
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It is conceded that the five employees were terminated on 
the 12th November 1993 for reasons which fall within the 
agreed definition of redundancy in exhibit 2. Accordingly 
payment should have been made to those employees in 
accordance with that understanding and an order will issue 
to that effect. 

The Minutes of the Proposed Order now issue. 
Appearances: Mr G. Giffard for the applicant. 
Mr M. Jensen for the respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers—Western Australian Branch 
and 

Sealrite Australia Pty Ltd. 
No. CR 500 of 1993. 

COMMISSIONER A.R. BEECH. 
10 February 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders— 

That the respondent shall forthwith pay to the 
persons listed below the sum of money adjacent to their 
name: 

Nicholas Royle $2,454.10 
Dean Currie $2,416.05 
Jason Werahiko $1,542.13 
Robin Bridgeman $ 332.90 
Mike Werahiko $ 104.04 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

The Western Australian Meat Commission. 
No. CR 486 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 February 1994. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matters referred to the 
Commission for hearing and determination were: 

"Schedule. 
The applicant union claims and seeks that: 

(1) Employees who accepted redundancy prior 
to the Minister's formal announcement be 
paid an additional twelve weeks pay; 

(2) Employees wrongly classified as "seasonal 
workers" be re-classified and given an 
extension of time to apply for redundancy 
and/or redeployment under the General 
Order No. 1329 of 1988; 

(3) Seasonal employees who are not covered 
under the General Order No. 1329 of 1988 be 
awarded redundancy payments based upon 



accumulated time worked for the respondent; 
and 

(4) Any other orders the Commission may deem 
fit to issue. 

The respondent objects to and opposes the claim." 
(Schedule on File) 

However, by letter of 11th January, 1994 the applicant 
stated that it would seek leave to amend the above schedule 
in the following manner: 

"Dear Senior Commissioner, 
Re: C486/93—AMIEU ats WAMC 

At the hearing of this matter tomorrow, I will be 
seeking leave to amend the Schedule as follows: 

1. That items (1) and (3) be withdrawn. 
2. That item (2) be amended to insert between 

the words 'Employees' and 'wrongly classi- 
fied' insert the words 'namely Richard Hall, 
Joe Maciel, Luis Coelho, Maria Loreto, 
Maxine Williams, Sam da Silva, Brian 
Cowell, Steve Rossi, Mick Reynolds, R. 
Bradshaw, John Maciel, R. Sahak, S. Sahak 
and Alan Sanderson'. 

I have discussed these proposed amendments with 
Mr Gillam of DOPLR and he is being forwarded a copy 
of this letter. 

Thanking you, I remain. 
Yours faithfully. 
For and on behalf of 
AUSTRALASIAN MEAT INDUSTRY 
EMPLOYEES' UNION 
Graeme Maguire 
Industrial Officer. 
c.c. Mr Cliff Gillam, DOPLR" 

(Copy of letter on file) 
Finally, leave to amend was not opposed and was granted 

at the hearing of the matter on 12th January, 1994 and the 
amended schedule for hearing and determination became: 

"Employees' namely Richard Hall, Joe Maciel, Luis 
Coelho, Maria Loreto, Maxine Williams, Brian Cowell, 
Steve Rossi, Mick Reynolds, R. Bradshaw, R. Sahak, 
S. Sahak and Alan Sanderson, wrongly classified as 
"seasonal workers" be reclassified and given an 
extension of time to apply for redundancy and/or 
redeployment under General Order No. 1329 of 1988. 
The respondent objects to and opposes the claim." 

The dispute was the subject of an application and 
conference pursuant to Section 44 of the Act on 12th 
November, 1993 when it was referred for hearing and 
determination. At that time, the Western Australian Meat 
Commission, Robbs Jetty Abattoir was still in operation and 
the persons concerned employed therein. 

The background to the dispute is best described in Mr 
Maguire's words: 

"This application relates to 12 workers who were 
employed by the Western Australian Meat Commission 
intermittently for periods from 1980 until the closing 
of the abattoir on 22 December 93. Evidence will be 
given that these workers worked in every year from the 
time of commencement until closing for varying 
periods. 

These workers, Mr Senior Commissioner, have lots 
in common. Firstly, during these years their only 
employment was with the Western Australian Meat 
Commission. Secondly, they were all on call and 
available to work at the Western Australian Meat 
Commission at all times. In fact when they were 
contacted, they were expected to report immediately 
for work. 

Thirdly, the Western Australian Meat Commission 
claims that they're all seasonal workers in the terms of 
clause 7A of the Meat Industry W.A. Meat Commis- 
sion, Robs Jetty Division Award, number R16 of 1976. 
Fourthly, all of them were working at Rob Jetty until 

the abattoir closed down on 22 December, mostly on 
weekly hire and often classified during their periods of 
employment as being permanent. 

Fifthly, none of them received any pay in lieu of 
notice or any redundancy payments. Sixthly, all of 
them have lost their livelihood and because they have 
very little skills except in the meat industry, they have 
very little likelihood of any future employment. 

It is the contention of the applicant, Mr Senior 
Commissioner, that these people have been made 
redundant in the same way as all the other workers and 
it's an absolute disgrace that their loyalty to the 
Western Australian Meat Commission over so many 
years has resulted in the Western Australian Meat 
Commission putting them on the dole queue without 
even so much as a kind word. 

It's the applicant's case that these workers have 
been wrongly classified as seasonal workers in the 
terms of the award. They may well have been 
intermittent workers hut not seasonal workers as 
defined in the award and certainly not seasonal 
workers as defined in recent cases in relation to the 
TCR provisions." 

(Transcript pages 3, 4 & 5) 
(My Emphasis) 

For the respondent, Mr Gillam submitted inter alia: 
"Now we, senior commissioner, contend that the 

evidence thus far has shown—and we will lead further 
evidence to show—that there is nothing wrong about 
the classification of the employees concerned as 
seasonal employees. 

We will lead evidence to show that the employees, 
now the subject of this claim, were appropriately 
classified and as such, senior commissioner, they were 
and they are subject both to the provisions of the award 
specific to seasonal workers and they are therefore 
clearly exempted from access to the general order 
benefits by the provisions of clause 7(a), subclause (xi) 
of the award. 

We respectfully submit that the decision in the 
federal case related to provisions in the Federal Meat 
Award and to regular daily hire employees, not, as in 
the case of the employees the subject of this application 
who were variously either casual employees, as the 
evidence has clearly shown, or weekly hire seasonal 
employees as we contend. The distinction is critical, 
senior commissioner, in our view." 

(Transcript Pages 98 & 99) 
(Emphasis Added) 

The Meat Industry (Western Australian Meat Commis- 
sion—Robb Jetty Division) Award 1977 No. R 16 of 1976, 
provides in Clause 7A.—Seasonal Conditions as follows: 

"7A.—Seasonal Conditions. 
(1) General Entitlement: 

Any employee other than a casual employee 
whose services have been terminated by the 
employer through no fault of the employee, and 
who applies for employment within two weeks of 
being next notified by the employer that work is 
available, shall be entitled to have credited to him 
or her— 

(a) any sick leave which stood to the credit of the 
employee at the time of termination of his or 
her service; and 

(b) the accumulated service which stood to the 
credit of the employee at the time of 
termination of his or her service. 

(2) Long Service Leave: 
For the purposes of long service leave, such an 

employee shall retain his or her continuity of 
service and shall be deemed to have applied for 
and be granted leave without pay for the period 
between termination and re-employment pursuant 
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to Clause 4 of the Government Employees Long 
Service Leave General Order No. 763 of 1982. 

(3) Notification: 
For the purposes of this clause, the publication 

of an advertisement in the Public Notices section 
of a daily newspaper with a circulation throughout 
Western Australia shall constitute notification of 
an employee where the advertisement calls for 
applications for employment for the classification 
held by that employee at the time of the 
employee's termination. 

(4) Unsuccessful Application: 
Subject to subclause (5), where an employee 

applies for re-employment as prescribed by 
subclause (1) hereof but is not re-employed the 
entitlement conferred by that subclause shall be 
preserved until such time as the employee fails to 
apply for re-employment in accordance with 
subclause (1) when notified. 

(5) Time Limit: 
The entitlement conferred by subclause (1) 

hereof shall lapse if the period between termina- 
tion and re-employment exceeds 5 years. 

(6) Seasonal Classification 
(i) Employees engaged specifically to work 

during a season as defined will be classified 
as either Seasonal Slaughterer or Seasonal 
Labourer. 

(ii) Seasonal Slaughterers and Seasonal Labour- 
ers will be paid at the appropriate rate for 
their classification as set down in Clause 
8.—Wages, subclause (2) (a)-(g), of this 
award. 

(iii) Notwithstanding (i) and (ii) above, a seasonal 
employee may be employed as a casual or 
weekly hire employee prior to the season 
commencing and his engagement as a sea- 
sonal slaughterer in order of seniority, pro- 
vided that he/she shall be re-employed in 
accordance with the provisions of subclause 
(9) below. 

(7) Off Season Classification 
At the end of a defined season, if sufficient 

work in the seasonal employee's classification is 
not available, his/her contract of service may be 
terminated. Off season employment may then be 
offered on the basis of employment at the 
appropriate rate as set down in Clause 8—Wages 
of this award for any classification offered. 

(8) Annual Leave Entitlements 
The ordinary wage for a seasonal slaughterer 

for the purpose of calculating annual leave 
entitlements shall be based on the average of 
payments made to an employee so classified 
during the period of continuous service in that 
classification and such entitlements will accrue in 
accordance with the provisions of Clause 17— 
Annual Leave, subclause (12)(b) of this Award. 

Annual leave loading (17.5%) applies in accor- 
dance with the practice applying to Government 
workers in accordance with Clause 17 of this 
Award, for any period a seasonal slaughterer may 
be employed as a time worker during any 12 
month qualifying period. 

This subclause does not apply to casual 
employees. 

(9) Transfer to Seasonal Classification 
If classified as a casual or weekly hire labourer 

on engagement, or in the case that an employee 
is re-employed at the conclusion of the season in 
accordance with subclause (7) above, a seasonal 
employee will be employed in his/her seasonal 
classification, in the case of a slaughterer, when 
he/she has been employed on the chain in a 
slaughtering capacity and there are two chains 

working within the period defined as a season as 
per custom and practice. 

(10) Retrenchment 
A seasonal employee may be terminated at any 

time during the period defined as a season, due to 
shortage of stock, provided such termination is in 
accordance with the seniority provisions that 
prevail. 

This provision does not imply that a seasonal 
employee may not be dismissed in accordance 
with the provisions made in the award for 
termination of employment for misconduct or 
unsatisfactory service. 

(11) Redeployment and Redundancy 
Seasonal employees as classified in this clause 

are seasonal employees within the meaning of 
Order No. 1329 of 1988 (Western Australian 
Government Employees Redeployment, Retrain- 
ing and Redundancy General Order). 

(12) Seniority 
Notwithstanding subclauses (6)-(l 1) above, the 

Order of the Commission in Matter No. CR 630 
of 1991 shall apply in relation to seniority, and 
govern all matters of seasonal employment." 

(Clause 7A.—Seasonal Conditions) 
Mr Maguire relied upon a decision of the Australian 

Industrial Relations Commission (Riordan D.P.) (Print H 
8683) and the dismissal of an appeal against that decision 
by a Full Bench of the Australian Industrial Relations 
Commission (Print J 0216) Ludeke & Peterson J.J. and 
Palmer C. and submitted strongly that the ratio dicendi of 
that decision should be applied by the Commission here. 
That decision records inter alia as follows: 

"A central issue in this case is whether the 
employees covered by the claim are to be excluded 
from the benefits prescribed in the TCR case on the 
basis that they are seasonal workers. 

The employees covered by this application are 
engaged on a "regular daily" basis but they are not 
seasonal workers in the sense that they are engaged to 
perform a seasonal task of limited duration and, after 
its conclusion, perhaps never again be employed by that 
particular employer. In fact those employees who are 
terminated at the end of one season generally are 
available, and have expectation, to return to their 
respective places of employment at the commencement 
of the next season when they are re-engaged in 
accordance with a system based on seniority, which is 
gained by length of service in a particular class of work 
with the relevant employer. The times and periods of 
seasons vary considerably throughout the industry. 
These variations may relate to geographical and 
climatic conditions as well as stock availability and 
may vary from one year to the next. 

These employees are engaged for an indefinite 
period but are employed on a regular daily basis for as 
long as there is work available. The employment may 
last for months or even years without interruption 
except for annual close downs for the purpose of 
granting annual leave and performing maintenance 
work on the relevant plant and machinery. During these 
periods of employment there may be days when there 
is insufficient work available to keep the employees 
occupied in which case some or all of the employees 
may not be employed on such days. There may well be 
other days when due to the unavailability of the 
required number of stock the employees will be 
required for only part of the day to process the available 
stock." 

(Print H 8683) 
(Emphasis Added) 

From the evidence given by former employees to this 
Commission their overall position on a merit basis is not 
materially different from that described above. However, 
Riordan D.P. was dealing with an application to vary the 
award to include T.C.R. provisions for daily hire (seasonal) 
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workers whereas this Commission is asked to find initially 
that the employees concerned were not correctly classified 
as seasonal workers in accordance with the existing award 
provisions. These are two fundamentally different proposi- 
tions. 

In the instant case, Clause 7A.—Seasonal Conditions is 
plain and unambiguous containing as it does provisions as 
to both seasonal and off seasonal employment, transfer to 
and from those categories of employment, seniority and by 
subclause (11) the exclusion from Order No. 1329 of 1988 
(the redundancy order) of seasonal employees. Mr Maguire 
further relies upon the introductory words to subclause (6) 
Seasonal Classification "(i) Employees' engaged specifi- 
cally to work during a season as defined " and argues 
in essence that employees who worked through from the end 
of the defined season to the next without an actual break in 
their employment with the respondent, should not in fact be 
regarded as seasonal employees. 

With due respect to this submission, in my opinion, the 
award provisions and those of the redundancy order are on 
the plain words used therein directly applicable to the 
employees here and they were seasonal employees as 
defined. For these reasons the claim must be refused. 

Appearances: Mr G. Maguire appeared on behalf of the 
applicant. 

Mr C. Gillam appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

The Western Australian Meat Commission. 
No. CR 486 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 February 1994. 

Order. 
HAVING heard Mr G. Maguire on behalf of the Applicant 
and Mr C. Gillam on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch and Another 
and 

Robe River Iron Associates 
No. CR 446 of 1993. 

COMMISSIONER G.L. FIELDING. 
2 March 1994. 

Order. 
HAVING heard Mr D. McLane on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and The Construction. Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch and Mr P. DeZwart on behalf of the 
Respondent, the Commission, pursuant to the powers 

74 W.A.I.G. 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing set for 15 March, 1994 be vacated 
and that the proceedings be adjourned sine die. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

Linfoot Cleaning Services. 
No. CR 438 of 1993. 

COMMISSIONER C.B. PARKS. 
4 March 1994. 

Order. 
HAVING heard Ms S.M. Mayman on behalf of the 
Applicant and Mr D.M. Jones on behalf of the Respondent 
and; 

Whereas the Applicant sought leave to discontinue the 
application, and there being no objection thereto by the 
Respondent, the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

S.62 
In the matter of an application by The Civil Service 
Association of Western Australia Incorporated for alteration 
of registered Rules. 

No. 39 of 1994. 
PETER LAURENCE WISHART, DEPUTY REGISTRAR. 

11 February 1994 
Decision. 

I have examined this application, and consulted with the 
President. I am satisfied that the requirements of the 
Industrial Relations Act and regulations have been met. 
Accordingly, I have registered an alteration of Rule 
11—Subscriptions and Levies of the registered rules of the 
applicant organisation from the date of this Decision. 

Deputy Registrar. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by "THE COAL MINERS' 
INDUSTRIAL UNION OF WORKERS OF WESTERN 

AUSTRALIA, COLLIE" for alteration of registered rules: 

No. 291 of 1993. 

TREVOR POPE 
DEPUTY REGISTRAR. 

4 February 1994. 
Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after consulting 
with the President, and upon being satisfied that the 
requirements made of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 20 and 25 of 
the registered rules of the applicant union in the terms of the 
application as filed on 15 March, 1993. 

T. POPE, 
Deputy Registrar. 

CORRECTIONS— 

Editors Note: Original Order published (74 WAIG 98) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch 
No. AG 81 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 March 1994. 

Correction Order. 
WHEREAS an error occurred in paragraph 1. of the 
preamble in Order No. AG 81 of 1993 issued on the 23rd 
day of December, 1993, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby Orders that the error be corrected by replacing 
paragraph 1. with the following: 

1. That the Agreement titled the United Construction 
CBH Project (Geraldton) Enterprise Agreement 
AG 81 of 1993 as set out in the Schedule attached 
hereto is hereby registered as an Enterprise 
Bargaining Industrial Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule "A". 

1. Delete existing clause 20 and insert the following: 

Clause 20—Auditor:— 

The Board of Management shall appoint a duly 
qualified accountant to be the auditor of the Union and 
he shall hold office at the pleasure of the Board of 
Management. The auditor shall at least once in every 
year in the month of January and when otherwise 
instructed by the Board of management; 

a) Audit the accounts of the Union and of each 
lodge. 

b) Audit a balance sheet of assets and liabilities 
of the Union and of each lodge. 

c) Audit a statement of receipts and expenditure 
of the Union and of each lodge. 

2. That the rules of the Union be amended by adding the 
following new paragraph to Rule 25—^Election of Officers: 
Secret Ballot: 

(6) Not withstanding anything elsewhere contained in 
these rules each office in this Union may, from 
such time as the Board of Management may 
determine, be held by the person who, in 
accordance with the rules of this Union counter- 
part Federal body, holds the corresponding office 
in that body. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

David John Henley 
and 

Posgold (Big Bell) Pty Ltd. 
No. 1450 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 February 1994. 

Procedural Order. 
WHEREAS by correspondence held on File No. 1450 of 
1993, the Applicant and the Respondent have sought from 
the other, in the case of the Applicant, discovery of certain 
documents relevant to the application said to be in the power 
and possession of the Respondent and on the Respondent's 
part, further particulars of a discussions which took place 
between the Applicant and an employee of the Respondent 
on the 28th of October 1993; and 

Whereas the Commission heard argument from the 
parties on the 24th of January 1994; and 

Whereas during the hearing, the Commission decided that 
it would require the Applicant to provide information of a 
meeting held on the 28th of October 1994, between the 
Applicant, Mr D. Henley and Mr Burgess, an employee of 
the Respondent; and 

Whereas in respect to the claim by the Applicant for 
discovery of documents in the power and possession of the 
Respondent, the Commission indicated it would make an 
Order for disclosure of any documents germane to the 
matters in debate; 
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Now therefore the Commission, pursuant to the powers 
contained in Section 27(1 )(o) of the Industrial Relations Act 
1979. hereby orders:— 

(1) That the Applicant, through its Agent, supply to 
the Solicitors for the Respondent information of 
a meeting that occurred on the 28th of October 
1993 between the Applicant and the Respondent's 
Mr Burgess. 

(2) That the Respondent shall give discovery to the 
Applicant of any documents specifically germane 
and relevant to the dispute between the parties. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 101 of 1994. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1495 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 102 of 1994. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1496 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 103 of 1994. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1497 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS. 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 104 of 1994. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1498 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 

No. 105 of 1994. 

COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order, 

HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1499 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers). 
No. 117 of 1994. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
WHEREAS on 4 February 1994 the applicant Union filed 
in the Commission a Notice of Application seeking the 
production of documents in relation to application Nos. 
1495 to 1498 of 1993, both inclusive, pursuant to regulation 
80 of the Industrial Relations Commission Regulations, 
1985; 

And whereas the immediately forementioned applications 
have been withdrawn by leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 

No. 108 of 1994. 

COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Mr P.M. Nisbet (QC) on behalf of the 
Applicant and Ms D.A. Blaskett on behalf of the Respon- 
dent; 

And whereas application No. 1500 of 1993, to which this 
interlocutory application relates, has been withdrawn by 
leave of the Commission; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this interlocutory application be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 137 of 

1994 is to be filed in the Commission. 
No. 138 of 1994. 

COMMISSIONER C.B. PARKS. 
15 February 1994. 

Order. 
WHEREAS on 7 February 1994 a Notice of Application, 
No. 138 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 137 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 137 of 1994 are 
those who indicated an interest in proceeding No. 1499 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 137 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant. The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 137 of 1994, its accompanying statement 
and this Order, No. 138 of 1994, on those persons 
directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 



(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 137 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

and 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 139 of 

1994 is to be filed in the Commission. 

No. 140 of 1994. 

COMMISSIONER C.B. PARKS. 

15 February 1994. 
Order. 

WHEREAS on 7 February 1994 a Notice of Application, 
No. 140 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 139 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 139 of 1994 are 
those who indicated an interest in proceeding No. 1495 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 139 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant. The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 139 of 1994, its accompanying statement 
and this Order, No. 140 of 1994, on those persons 
directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 

(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 139 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 141 of 

1994 is to be filed in the Commission. 
No. 142 of 1994. 

COMMISSIONER C.B. PARKS. 
15 February 1994. 

Order. 
WHEREAS on 7 February 1994 a Notice of Application, 
No. 142 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 141 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 141 of 1994 are 
those who indicated an interest in proceeding No. 1500 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 141 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant, The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 141 of 1994, its accompanying statement 
and this Order, No. 142 of 1994, on those persons 
directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 

(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 141 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 
and 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 143 of 

1994 is to be filed in the Commission. 
No. 144 of 1994. 

COMMISSIONER C.B. PARKS. 
15 February 1994. 

Order. 
WHEREAS on 7 February 1994 a Notice of Application, 
No. 144 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 143 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 
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Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 143 of 1994 are 
those who indicated an interest in proceeding No. 1497 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 143 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant. The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 143 of 1994, its accompanying statement 
and this Order, No. 144 of 1994, on those persons 
directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 

(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 143 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 145 of 

1994 is to be filed in the Commission. 
No. 146 of 1994. 

COMMISSIONER C.B. PARKS. 
15 February 1994. 

Order. 
WHEREAS on 7 February 1994 a Notice of Application, 
No. 146 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 145 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 145 of 1994 are 
those who indicated an interest in proceeding No. 1498 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 145 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant, The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 145 of 1994, its accompanying statement 
and this Order, No. 146 of 1994, on those persons 

directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 

(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 145 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 
and 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 147 of 

1994 is to be filed in the Commission. 
No. 148 of 1994. 

COMMISSIONER C.B. PARKS. 
15 February 1994. 

Order. 
WHEREAS on 7 February 1994 a Notice of Application, 
No. 148 of 1994, was filed wherein the applicant seeks an 
order shortening the time for the filing of an Answer to 
Application No. 147 of 1994, made pursuant to section 38(2) 
of the Industrial Relations Act 1979; and 

Having caused an enquiry to be conducted, and having 
established that the persons directed by the Chief Commis- 
sioner to be served with application No. 147 of 1994 are 
those who indicated an interest in proceeding No. 1496 of 
1993, the Commission being satisfied that such persons have 
a prior knowledge of the substance of application No. 147 
of 1994 and have previously expressed an attitude in reply 
thereto, the circumstances are such that the time for the 
filing of the abovementioned Answer may reasonably be 
shortened; 

Now therefore I, the undersigned Commissioner, pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order— 

(1) That the applicant. The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscel- 
laneous Workers Division, Western Australian 
Branch, shall forthwith serve a copy of Applica- 
tion No. 147 of 1994, its accompanying statement 
and this Order, No. 148 of 1994, on those persons 
directed by the Chief Commissioner and notified 
to the applicant Union by the Registrar. 

(2) That any Answer and/or Counter Proposal to the 
claims made in Application No. 147 of 1994, 
(lodged with the Commission on 7 February 1994) 
which a person may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

14993—6 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of time in 
which an answering statement to Application No. 195 of 

1994 is to be filed in the Commission. 
No. 196 of 1994. 

COMMISSIONER J.A. NEGUS. 
25 February 1994. 

Order. 
WHEREAS an application has been made by The Hospital 
Salaried Officers' Association of Western Australia, (Union 
of Workers) in accordance with the Industrial Relations Act 
1979; and 

Whereas the application was heard ex parte before me on 
24 February 1994, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 195 of 1994, its accompanying 
statement and this Order on the Ramsay Health 
Care Pty Ltd and Others in accordance with 
Schedule A of Application 196 of 1994. 

(2) That an answer to the claim in Application No. 
195 of 1994 shall be lodged with the Commission 
and served on the Applicant within 7 days of the 
date service is effected in accordance with (1) 
hereof. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Hon Minister for Agriculture and Others. 

No. 1499 of 1993. 

COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
K. Majekodunmi on behalf of the Respondent employers; 
and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 
Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Burswood Management Limited. 

No. 1500 of 1993. 
COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
T.H. Caspersz (of Counsel) on behalf of the Respondent 
employer; and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Kalamunda Club (Inc) and Others. 

No. 1498 of 1993. 

COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
H.J. Dixon (of Counsel) on behalf of Intervenors; and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Imperial Hotel and Others. 
No. 1495 of 1993. 

COMMISSIONER C.B. PARKS. 
9 February 1994. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
H.J. Dixon (of Counsel) on behalf of the Western Australian 
Hotels and Hospitality Association Incorporated (Union of 
Employers); and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Kalgoorlie Consolidated Gold Mines Pty Ltd. 

No. 44 of 1994. 

Kalgoorlie Consolidated Gold Mines Pty Ltd (Wages and 
Classifications) Award 1993, 

No. A 1(A) of 1992. 

COMMISSIONER J.F. GREGOR. 
21 February 1994. 

Order. 
HAVING heard Mr D. Forster on behalf of the Applicant 
and Mr C. Mitchell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Kalgoorlie Consolidated Gold Mines Pty 
Ltd (Wages and Classifications) Award 1993, No. A 
1(A) of 1992 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 14th day of February 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement; Immediately after the num- 

ber and title "7. Training" insert the following: 
Schedule A.—Parties to the Award 

2. Clause 7.—Training: Immediately after this clause 
insert the following: 

Schedule A.—Parties to the Award. 
Union Party to the Award 

Australian Electrical, Electronics, Foundry and 
Engineering Union of Australia (Western Australian 
Branch) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Kalgoorlie Consolidated Gold Mines Pty Ltd. 
No. 64 of 1994. 

Kalgoorlie Consolidated Gold Mines Pty Ltd (Wages and 
Classifications) Award 1993, 

No. A 1(A) of 1992. 
COMMISSIONER J.F. GREGOR. 

21 February 1994. 
Order. 

HAVING heard Mr D. Hicks on behalf of the Applicant and 
Mr C. Mitchell on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Kalgoorlie Consolidated Gold Mines Pty 
Ltd (Wages and Classifications) Award 1993, No. A 
1(A) of 1992 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 14th day of February 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule A.—Parties to the Award: Delete this 

schedule and insert in lieu thereof the following: 
Schedule A.—Parties to the Award. 

Union Parties to the Award 
Australian Electrical, Electronics, Foundry and 

Engineering Union of Australia (Western Australian 
Branch) 

Metals and Engineering Workers* Union—Western 
Australian Branch 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Belmont Park Motel & Others. 

No. 1497 of 1993. 
COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
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H.J. Dixon (of Counsel) on behalf of John Wilson Lodge and 
Intervenors; and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Relations Act 1979, hereby terminate the appointment of 
Commissioner R.N. George as an additional Public Service 
Arbitrator and appoint, subject to the provisions of that Act, 
Commissioner R.N. George to be Public Service Arbitrator 
for a period of two years from 2nd March, 1994. 

Dated the 2nd day of March, 1994. 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
El Sombrero Restaurant and Others. 

No. 1496 of 1993. 
COMMISSIONER C.B. PARKS. 

9 February 1994. 
Order. 

HAVING heard Ms D.A. Blaskett on behalf of the 
Applicant, Mr P.M. Nisbet (QC) on behalf of the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch, Union of Workers, and Mr 
H.J. Dixon (of Counsel) on behalf of the Western Australian 
Hotels and Hospitality Association Incorporated (Union of 
Employers); and 

Whereas the applicant sought leave to withdraw this 
application, and there being no objection thereto, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
fL.S.] Commissioner. 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner S.A. Kennedy to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1994. 

Dated the 2nd day of March, 1994. 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section SOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner J.A. Negus to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1994. 

Dated the 2nd day of March, 1994. 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

NOTICES  

Appointments— 

APPOINTMENT. 
ADDITIONAL PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section BOD of the Industrial 
Relations Act 1979, hereby appoint, subject to the provi- 
sions of that Act, Commissioner G.L. Fielding to be an 
additional Public Service Arbitrator for a period of one year 
from 2nd March, 1994. 

Dated the 2nd day of March, 1994. 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

AWARDS/AGREEMENTS— 
Consolidation by Registrar— 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R 7 of 1978. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
(Sgd.) J. CARRIGG, 

Registrar. 

APPOINTMENT. 
PUBLIC SERVICE ARBITRATOR. 

I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu- 
ant to the provisions of section BOD of the Industrial 

Enrolled Nurses and Nursing Assistants (Government) 
Award No. R 7 of 1978. 

This award shall be known as the "Enrolled Nurses and 
Nursing Assistants (Government) Award" and replaces the 
"Nursing Aides and Nursing Assistants (Government) 
Award" No. 7 of 1978. 
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1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Definitions 
7. Hours 
8. Overtime 
9. Standby 

10. Annual Leave 
11. Public Holidays 
12. Long Service Leave 
13. Conditions and Allowances 
14. Sick Leave 
15. Disputes Settlement Procedure 
16. Contract of Service 
17. Transfer 

17A. Distant Appointments 
17B. Travelling, Transfer and Relief Duty 

18. Engagement 
19. Laundry and Uniforms 
20. Rosters 
21. Board and Lodging 
22. Emergencies 
23. Casual Employees 
24. Shift Work 
25. Part-Time Employees 
26. Wages 
27. Study Leave 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

3.—Scope. 
This award shall apply to: 

(1) workers described in Clause 26.—Wages of this 
award employed by (i) the Board of Management 
of any hospital constituted pursuant to the 
provisions of Section 7 to 15 of the Hospitals Act 
1927 as amended or (ii) by the Hon Minister for 
Health in any of the institutions set out in 
subsection (1) of Section 19 of the Mental Health 
Act 1962 as amended in which nursing care is 
regularly given; and 

(2) to enrolled nurses, enrolled with the Nurses Board 
of W.A. employed by the respondents in the 
delivery of community health nursing services. 

This award shall not apply to employees covered by 
Award Nos. 13 of 1947,14 of 1973,36 of 1965 or 35 of 1966 
or Industrial Agreement No. 24 of 1972 or any award or 
industrial agreement issued or registered as a replacement 
therefore. 

4.—Term. 
This award shall operate for a period of two years from 

the 26th day of April, 1979 to the 26th day of April, 1981. 

5.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

6.—Definitions. 
(1) "Nursing Assistant" means an employee, other than 

one registered pursuant to the provisions of the Nurses Act 
1968 or one who is in training for the purpose of such 
registration, whose substantial employment in terms of the 

purpose to be achieved by it is the provision of nursing care 
to persons. 

(2) "Nursing Care" means: 
(a) giving assistance to a person who because of 

disability is unable to maintain his bodily needs 
without frequent assistance, or 

(b) carrying out tasks which are directly related to the 
maintenance of a person's bodily needs where that 
person because of disability is unable to carry out 
those tasks for himself, or 

(c) assisting a person registered pursuant to the 
provisions of the Nurses Act 1968 to carry out the 
work described in paragraphs (a) or (b) hereof or 
any other work directly related to a person's care. 

The term does not include work related to a person's care 
where that work does not involve personal contact with that 
person. 

(3) "Enrolled Nurse Level One" means a Registered 
Enrolled Nurse registered as such pursuant to the Nurses Act 
1968 as amended. 

(4) "Enrolled Nurse Level Two" means a Registered 
Enrolled Nurse who:— 

(a) has become proficient to do work deemed extraor- 
dinary by the employer or the Western Australian 
Industrial Relations Commission; or 

(b) has obtained a post basic certificate approved by 
the Nurses' Board of W.A. and he/she is required 
to use the knowledge gained in that certificate as 
part of his/her employment. 

(c) Provided that an Enrolled Nurse Level One who 
is considered proficient to operate a renal dialysis 
machine shall be deemed to be included in this 
classification while operating this machine. 

(5) "Enrolled Nurse Level Three" means a Registered 
Enrolled Nurse who has been classified Special Class by the 
employer or by the Western Australian Industrial Relations 
Commission. 

(6) "Union" shall mean The Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service & Miscella- 
neous W.A. Branch. 

(7) "Part Time Employee" means an employee who 
regularly works less than an average of 38 hours per week. 

(8) "Casual Employee" means an employee engaged by 
the day. 

(9) "Accrued Day(s) Off" means the paid day(s) off 
accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.—Hours of this 
award. 

(10) "Enrolled Community Nurse" means a registered 
enrolled nurse employed to work in the community health 
area. 

(11) "Enrolled Community School Nurse" means a 
registered enrolled nurse employed to work in a school or 
schools. 

7.—Hours. 
(1) Subject to the provision of subclauses (8) and (16) the 

ordinary working hours shall be an average of 38 hours per 
week over any five days of the week, worked over any one 
of the following cycles. 

(a) A four week cycle of nineteen days of eight hours 
each with 0.4 of one hour each day worked 
accruing as an entitlement to take the twentieth 
day in each cycle as a day off and paid for as 
though worked. 

(b) Actual hours of 76 hours over nine days per 
fortnight with the tenth day to be taken as an 
unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of twelve days off 
in each twelve month period. 



For the purposes of paragraph (c) the Accrued Days Off 
shall be taken in a minimum period of one week made up 
of five consecutive Accrued Days Off in conjunction with 
a period of annual leave or at a time mutually acceptable to 
the employer and the employee. 

Notwithstanding the provisions of paragraph (c) where an 
employer and employee mutually agree Accrued Days Off 
may be taken in single day absences. 

(2) In addition to Subclause 1 by agreement between the 
employer and the union a work cycle of 38 hours per week 
or 76 hours per fortnight or any other method agreed may 
be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in die work place. 

(a) Any proposed roster variations for each site or 
subsite shall be explained to the employees 
concerned and to the union who will consider 
them. 

(b) The affected parties (ie. site management and 
employees) will then consult with each other with 
a view to agreeing to the proposed roster. 

(c) Where agreement cannot be reached, the issues 
will be referred to the Western Australian Indus- 
trial Relations Commission for conciliation and, 
if necessary, arbitration. 

(4) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(5) Subject to the provisions of this clause where 
practicable, the ordinary hours of work shall be rostered over 
not more than six consecutive days. 

(6) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. In circumstances 
where less than sixteen hours per week are worked an 
employer may pay an employee for all hours actually 
worked at an hourly rate based on a 38 hour week in lieu 
of accrual of Accrued Days Off. 

(7) Notwithstanding anything to the contrary in this clause 
and at the option of the employer. Enrolled Nurses employed 
in clinics or departments which function during the normal 
hours of duty on Monday, TUesday, Wednesday, Thursday, 
Friday and Saturday may be granted hours of duty together 
with public holidays, long service leave and annual leave as 
are generally applicable to the clerical staff employed in the 
said clinics or departments. The daily hours of duty shall 
include a break of not more than one hour for lunch and such 
time shall not be included as part of the normal working 
week of 37.5 hours. 

(8) Meal breaks shall not be less than 30 minutes but shall 
not be counted as time worked. Provided that where an 
Enrolled Nurse is called on duty during a meal time the 
period worked shall be counted in the ordinary working 
hours of duty. 

(9) (a) (i) An employee changing from night duty to 
day duty, or from day duty to night duty shall 
be free from duty during the 20 hours 
immediately preceding the commencement 
of the changed duty. 

(ii) An employee changing from evening duty to 
day duty shall not be required to commence 
such duty until a period of nine and one half 
hours has elapsed since ceasing evening duty 
except in country hospitals below Regional 
level, as listed in the Schedule B—Respon- 
dents to this award, where a period of eight 
hours shall suffice. 

(b) An employee other than one engaged to work part 
time shall not be required to work a combination 
of shifts exceeding the following: 

(i) in the case of a weekly roster; all night, day 
or evening shifts, or both day and evening 
shifts. 

(ii) In the case of a fortnightly roster; all night, 
day or evening shifts or both day and evening 
shifts in either or both halves of the roster. 

(c) The provisions of paragraphs (a) and (b) shall not 
apply if the employee is required to perform duty 
to enable the nursing services of the hospital to be 
carried on when an employee is absent from duty 
or in an emergency or where the employer and the 
Union mutually agree to vary the provisions of 
this subclause. 

(10) 
(a) No employee shall be required to work in excess 

of five duties per week or 10 duties per fortnight 
except as provided by subclauses (c) and (d) of 
this subclause. 

(b) Subject to the provisions of this clause and where 
practicable, the ordinary hours of work shall be 
rostered over not more than six consecutive days. 

(c) By mutual agreement between the employer and 
the Union the scale of duties for employees 
working night duty can be varied to four duties per 
week or eight duties per fortnight. 

(d) An employee may be required to work on any off 
day in the case of an emergency and such time 
shall be paid for in accordance with Clause 
8.—Overtime of this Award. 

(11) Night duty in North West hospitals and Goldfields 
hospitals (except training schools) where the staff including 
the Matron is three or more, shall not exceed seven 
consecutive nights when a majority of the employees who 
are required to do night duty so decide, in which case it shall 
rotate after seven nights. 

(a) A Trainee Enrolled Nurse who has performed 
eight or more consecutive weeks of night duty 
shall not be rostered again for night duty for at 
least 12 weeks from the last day of the preceding 
period of night duty unless she/he so requests in 
writing. 

(b) Trainee Enrolled Nurses shall not be obliged to 
work more than 12 weeks' night duty in either the 
first or second year of training. Trainee Enrolled 
Nurses at the Kalgoorlie Hospital shall not be 
required to be on night duty for more than six 
continuous weeks in any one period. After any 
period of night duty, a Trainee Enrolled Nurse 
shall have an equivalent period of duty other than 
night duty. 

(12) In addition to the time off duty hereinbefore 
provided. Enrolled Nurses engaged in X-ray or radium work 
shall be allowed such other time off duty as in the opinion 
of the Medical Officer in charge of such work may be 
necessary consequent upon such work for the purpose of 
maintaining or restoring them to normal health, and all such 
time shall be computed as part of the normal working time 
and there shall be no reduction in the wage in respect 
thereof. 

(13) Subject to the provisions of Schedule A, morning and 
afternoon tea shall be provided by the employer. The time 
allowed for such break shall not exceed seven minutes which 
shall be taken when convenient to the employer without 
deduction of pay for such time. 

(14) Where an employee is required to travel as part of 
her/his duty such travelling time shall be considered as part 
of her/his working time and there shall be no reduction in 
respect thereof. 

(15) Subject to subclause (9) of this clause employees on 
day duty shall, where practicable, be allowed two days' 
continuous time off duty per week, and those on night duty 
shall, where practicable, be allowed two days' continuous 
time off duty each week or four days' continuous time off 
duty per fortnight. Provided that where the days off duty as 
specified are missed and not taken within four weeks, 
equivalent time shall be added to the annual leave of the 
employee. 
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(16) Any dispute between an employer and the Union 
concerning rostering of employees and the operation of this 
clause shall be referred to the Western Australian Industrial 
Relations Commission. 

(17) A roster for Accrued Days Off shall be posted at least 
four weeks before the time it comes into operation. 

(18) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they become due. 

(19) Notwithstanding anything else herein contained, the 
following provisions relating to hours of work shall apply 
to employees stipulated hereunder. 

(a) The ordinary hours of work for an enrolled 
community school nurse shall be 38 per week, 
with the ordinary hours worked each day to be no 
more than seven hours 36 minutes between 
Monday to Friday inclusive. Any meal or tea 
break during which the nurse is required to be 
available to work or working shall be counted as 
time worked and included as part of the seven 
hours 36 minutes day. 

(b) The ordinary hours of duty for an enrolled 
community nurse shall be an average of 38 per 
week with the hours actually worked being 40 per 
week to be between 8.00 a.m. and 6.00 p.m. 
Monday to Friday inclusive and no day shall 
exceed eight hours without payment of overtime. 

The ordinary hours shall be worked within a twenty day, 
four week cycle with 0.4 of an hour for each day worked 
accruing as an entitlement to take the twentieth day in each 
cycle as an Accrued Day Off. 

8.—Overtime. 
(1) Except as hereinafter provided, all time worked in 

excess of the ordinary working hours prescribed in clause 
7—Hours or clause 30—Part Time Workers of this award 
shall be overtime and shall be paid for at time and one-half 
for the first two hours and double time thereafter. 

(2) All work performed by workers on any day on which 
they are rostered off duty or days worked in excess of those 
provided in Clause 7.—Hours or Clause 25.—Part Time 
Employees shall be paid for at the rate of double time. 

(3) A worker recalled to work shall be paid a minimum 
of two hours at overtime rates and for all reasonable 
expenses incurred in returning to work. 

(4) Where the worker and the employer so agree, time off 
in lieu of payment for overtime may be allowed proportion- 
ate to the payment to which she is entitled. Such time off 
to be taken at the convenience of the hospital provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b) the overtime is made up within twenty-eight days 
from the time when it became due, except where 
it arises from the changeover from night duty to 
day duty, or day duty to night duty. 

(5) Where a worker has not been notified the previous day 
or earlier that she is required to work overtime die employer 
shall ensure that workers working such overtime for an hour 
or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $6.10 each meal. 

(6) (a) When overtime work is necessary it shall, wher- 
ever reasonably practicable be so arranged that 
worker have at least ten consecutive hours off duty 
between the work of successive days. 

(b) A worker who works so much overtime between 
the termination of her ordinary work on one day 
and the commencement of her ordinary work on 
the next day that she has not at least ten 
consecutive hours off duty between those times 
shall, subject to this paragraph, be released after 
completion of such overtime until she has had ten 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If, on the instructions of her employer, such 
worker resumes or continues work without having 
had such ten consecutive hours off duty, she shall 

be paid at double rates until she is released from 
duty for such period and she shall then be entitled 
to be absent until she has had ten consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(d) The provisions of this subclause shall apply in the 
case of shift workers who rotate from one shift to 
another, as if eight hours were substituted for ten 
hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; 

or 
(iii) where a shift is worked by arrangement 

between the workers themselves. 
(7) Work performed by an enrolled community nurse or 

an enrolled community school nurse at the direction of the 
employer outside the spread of hours, or in addition to the 
daily hours prescribed in subclauses (10) and (19) of Clause 
7.—Hours of this award or on a Saturday or Sunday shall 
be paid or compensated for as hereunder: 

(a) one and one half times the ordinary rate for the 
first two hours and double time thereafter on any 
day Monday to Friday inclusive; 

(b) double time on Saturday or Sunday; 
(c) double time and one half on public holidays; 
(d) in lieu of making payment in accordance with 

paragraphs (a) and (b) of this subclause and by 
agreement between the employee and the em- 
ployer concerned, time off proportionate to the 
payment to which the employee is entitled may be 
taken at a time convenient to the employer, 
provided that such time off is in unbroken periods, 
according to each period of overtime worked; 

(e) in lieu of making payment in accordance with 
paragraph (c) of this subclause and by agreement 
between the nurse and the employer, payment may 
be made at the rate of time and one half with 
equivalent time to that worked being taken off at 
a time convenient to the employer. 

(8) An employer and an enrolled nurse may by agreement 
substitute the Accrued Days Off which the employee is 
entitled to take for another day in which case the accrued 
day off shall become the ordinary working day. 

(9) (a) Subject to the provisions of paragraph (b) of this 
subclause an enrolled community nurse or an 
enrolled community nurse who is recalled to work 
for any purpose shall be paid a minimum of two 
hours at the appropriate overtime rate but the 
nurse shall not be obliged to work for two hours 
if the work for which the nurse was recalled is 
completed in less time, provided that if a nurse is 
called out within two hours of starting work on a 
previous call the nurse shall not be entitled to any 
further payment for the time worked within that 
period of two hours. 

(b) Where a nurse is recalled to work for any purpose, 
within two hours of commencing normal duty, the 
nurse shall be paid at the appropriate overtime rate 
for that period up to and until the commencement 
of normal duty, but the nurse shall not be obliged 
to work for the full period if the work for which 
the nurse was recalled is completed in less time. 

(c) Where a nurse is recalled to duty in accordance 
with paragraphs (a) and (b) of this subclause, then 
the payment of the appropriate overtime rate shall 
commence from: 

(i) in the case of a nurse who is on call, from the 
time the nurse starts work; 

(ii) in the case of a nurse who is not on call, time 
spent travelling to and from the place of duty 
where the employee is actually recalled to 
perform emergency duty shall be included 
with actual duty performed for the purpose 
of overtime payment. Provided that where a 
nurse is recalled within two hours, work shall 
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be included with actual duty for the purpose 
of overtime payment. 

(d) If a nurse is recalled to work the nurse shall: 
(i) except as provided in placitum (ii) of this 

paragraph, be provided free of charge with 
transport from home to the place of employ- 
ment and return or, be paid the vehicle 
allowance provided in Clause 17.—Fares and 
Travelling Allowances of the Miscellaneous 
Government Conditions and Allowances 
Award No. A 4 of 1992 as amended; 

(ii) if recalled to work within two hours of 
commencing normal duty and the employee 
remains at work, the employee shall be 
provided free of charge with transport from 
home to the place of employment or, be paid 
the vehicle allowance provided in Clause 
17.—Fares and Travelling Allowances of the 
Miscellaneous Government Conditions and 
Allowances Award No. A 4 of 1992 as 
amended, for the journey from the nurses 
home to the place of employment. 

9.—Standby. 
(1) For the purposes of this award a worker is on call when 

she is directed by the employer to remain at such a place as 
will enable the employer to readily contact her during the 
hours when she is not otherwise on duty. In so determining 
the place at which the worker shall remain, the employer 
may require that place to be within a specified radius from 
the hospital or place of employment. 

(2) An employee shall be paid 18.75% of l/38th of the 
rate prescribed in the Nurses (Public Hospitals) Award No. 
6 of 1968 for a Registered General Nurse in her third year 
for each hour or part thereof she is on call. Provided that 
payment in accordance with this paragraph shall not be 
made with respect to any period for which payment is 
otherwise made in accordance with the provisions of Clause 
8.—Overtime when the employee is recalled to work. 

(3) If the usual means of contact between the employer 
and the worker on call is a telephone and if the worker pays 
or contributes towards the payment of the rental of such 
telephone the employer shall pay the worker an amount 
being a proportion of the telephone rental calculated on the 
basis that for each seven days on which a worker is required 
to be on call the employer shall pay the worker l/52nd of 
the annual rental paid by the worker. 

(4) Provided that where the employer and the Union agree 
in writing, other arrangements may be made for compensa- 
tion of on call work to enrolled community nurses or 
enrolled community school nurses. 

(5) Where it is determined that the means of contact is to 
be by telepage or similar device the employer shall provide 
the employee with the device at no charge. 

(6) An enrolled community nurse or an enrolled commu- 
nity school nurse shall not be required to remain on call 
whilst on leave or the day before commencing leave, or 
whilst on accrued days off, or the day before commencing 
accrued days off, unless by mutual agreement between the 
nurse and employer. 

10—Annual Leave. 
(1) Except as hereinafter provided a period of seven 

consecutive weeks' leave shall be allowed to an employee 
by her employer after each period of twelve months' 
continuous employment with such employer. 

(2) Prior to commencing leave, each employee shall be 
paid for that period of leave: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.-— 
Hours of this award over the accrual period for 
which annual leave is being taken, the hours for 
which payment is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period; 

(b) the rate of wage the employee would have 
received had she not proceeded on leave. In the 

case of rostered workers that wage shall include 
the shift work and weekend penalties that em- 
ployee would have received had she not proceeded 
on leave; 

where it is not possible to calculate the shift and 
weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking leave; 
or 

(c) For 5/7ths of that leave, the rate of wage shown 
in Clause 26.—Wages of this award for her class 
of work and in addition be paid a loading of 18-3/4 
percent of that wage and for the remaining 2/7ths 
of that leave due in each year, be paid according 
to paragraph (b) of this subclause; 

whichever is the greater benefit to the employee. Provided 
that the loading prescribed by this subclause shall not apply 
to pro rata annual leave on termination. 

(3) Subject as hereinafter provided: 
(a) If after one month's continuous employment an 

employee lawfully terminates her employment or 
her employment is terminated by the employer 
through no fault of the employee, the employee 
shall be paid 5.11 hours pay, (at the rate prescribed 
by subclause (2) of this clause) in respect of each 
completed week of continuous service for which 
annual leave has not already been taken. 

(b) In addition to any payment to which she may be 
entitled under this subclause, an employee whose 
employment terminates after she has completed a 
12 monthly qualifying period and who has not 
been allowed the leave prescribed under this 
award in respect of that qualifying period shall be 
given payment in lieu of that leave unless she has 
been justifiably dismissed for misconduct and the 
misconduct for which she has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(4) (a) The annual leave prescribed in this clause may be 
taken in two portions, if so required by the 
employee, provided that no portion shall be less 
than two consecutive weeks. 

(b) By mutual agreement between the employer and 
the employee, the annual leave may be further 
split on one additional occasion, provided that no 
portion shall be less than one week. 

(c) When an employee requests that his annual leave 
be split into two or three portions the employer 
shall make every reasonable endeavour to accom- 
modate the wishes of the employee. 

(5) Any time in respect of which an employee is absent 
from work except paid sick leave or unpaid sick leave up 
to three months, the first twenty-six weeks of any absence 
on workers compensation, annual leave, long service leave 
and compassionate leave, shall not count for the purpose of 
determining annual leave entitlements. 

(6) Leave shall be given as soon as practicable after 
falling due and shall not accumulate except with the consent 
of the employee, but in no case shall it accumulate for more 
than two years. 

(7) Before going on annual leave each employee shall be 
given at least two weeks' notice of the date leave is to be 
taken, unless the employee and the employer agree on a 
lesser period. 

(8) The provisions of this clause shall not apply to casual 
employees. 

(9) When an employee proceeds on the first four weeks 
of the seven weeks' annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an Accrued 
Day Off as prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this award. Accrual towards an Accrued Day 
Off shall continue during any other period of annual leave 
prescribed by this clause. 
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(10) Any annual leave entitlement as at 1st January, 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

(11) Notwithstanding anything else herein contained, the 
provisions of this subclause shall apply to enrolled 
community nurses and enrolled community school nurses. 

(a) Subject to the provisions of this subclause, each 
nurse shall be entitled to four weeks' leave with 
payment of ordinary wages after each twelve 
months' continuous service. 

(b) A loading of 17.5% shall be paid in addition to the 
ordinary wage payable under this subclause. 

(c) A nurse may, with the approval of the employer, 
be allowed to take the annual leave prescribed by 
this clause before the completion of twelve 
months' continuous service as prescribed by 
paragraph (a) of this subclause. 

(d) (i) Except as provided in placitum (ii) hereunder 
if after one month's continuous employment 
as a nurse lawfully terminates her/his em- 
ployment or her/his employment is termi- 
nated by the employer through no fault of the 
nurse, the nurse shall be paid 2.92 hours' pay 
(at the rate prescribed by paragraph (a) of this 
subclause) in respect of each completed week 
of continuous service for which annual leave 
has not already been taken. 

(ii) A nurse who is dismissed for misconduct 
which occurred after the completion of a 
twelve monthly qualifying period shall, sub- 
ject to Clause 16.—Contract of Service of 
this award, be given payment for the leave 
accrued but not taken. 

(e) If the service of a nurse terminates and the nurse 
has taken a period of leave in accordance with 
paragraph (c) of this subclause, and if the period 
of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the nurse shall be liable to pay the 
amount representing the difference between the 
amount received by her/his for the period of leave 
taken in accordance with paragraph (c) of this 
subclause and the amount which would have 
accrued in accordance with paragraph (a) of this 
subclause. The employer may deduct this amount 
from moneys due to the nurse by reason of the 
other provisions of this award at the time of 
termination. 

(f) A school nurse shall not be required to present 
herself/himself for duty on any day when the 
school is not open. Subject to subparagraph (i) of 
paragraph (d) hereof, she/he shall be paid ordinary 
wages on any day of which she/he is relieved of 
the obligation to present herself/himself for work. 

If a school nurse is required to work on any day observed 
as a school holiday she/he shall be paid at the rate of double 
time and a half. 

(g) A school nurse who works a minimum of four 
weeks continuously but less than a full school year 
shall be entitled to payment at the ordinary rate of 
pay for or in lieu of the Christmas and term 
vacation periods related to that school year on the 
basis on 9.75 hours' pay for each week the nurse 
was employed to actually work in the school. 

(h) A school nurse absent from work on leave without 
pay shall lose all entitlements to payment at the 
ordinary rate of pay for or in lieu of Christmas and 
term vacation periods in accordance with the 
following table. 

Working Days Absent Vacation Days Lost 
0-4 Nil 
5-9 1 

10-19 5 
20-34 9 
35-49 14 
50-69 19 
70-89 24 

Working Days Absent Vacation Days Lost 
90-109 28 

110-129 33 
130-149 38 
150-169 43 
170-189 48 
190-199 52 

200 and over All 

(i) An annual leave loading shall be included in the 
last payment of ordinary wages made prior to 
Christmas Day or in the event of termination prior 
to the end of the school year, in the final payment 
made to the school nurse. 

Subject to paragraph (h) hereof annual leave 
loading shall be 17.5% of four weeks' wages at the 
rate of pay applicable at the time of payment. 

Where a school nurse is employed for less than 
the full school year, the annual leave loading shall 
be paid on a pro rata basis in the same proportions 
as the number of weeks which the nurse was 
actually employed to work in the school bears to 
the number of weeks in the same year, 

(j) In addition to any payment to which the nurse may 
be entitled under subparagraph (i) of paragraph (d) 
hereof, a nurse whose employment terminates 
after completing a twelve monthly qualifying 
period and who has not been allowed the leave 
prescribed under this award in respect of that 
qualifying period, shall be given payment in lieu 
of that leave unless the nurse has been justifiably 
dismissed for misconduct and the misconduct for 
which the nurse has been dismissed occurred prior 
to completion of that qualifying period. 

(k) The annual leave prescribed in paragraph (a) of 
this subclause may, by consent between the 
employer and the employee, be taken in two 
portions provided that no portion shall be less than 
two consecutive weeks. Provided further that 
school nurses shall be required to clear annual 
leave during periods of school vacation. 

(1) When computing the annual leave due under this 
clause, no deduction shall be made from such 
leave in respect of the period a nurse is on long 
service leave, annual leave, absent through sick- 
ness with or without pay except for that portion 
of an absence that exceeds three months, or absent 
on workers' compensation, except for that portion 
of an absence that exceeds six months. 

(m) The leave of a nurse shall not accumulate except 
with the consent of the nurse and in no case shall 
it accumulate for more than two years. 

(n) Before going on annual leave each nurse shall be 
given at least two weeks' notice of the date leave 
is to be taken, unless the nurse and the employer 
agree on a lesser period. 

(o) The first four weeks of annual leave prescribed in 
this clause shall not accrue time towards an 
Accrued Day Off as prescribed in subclause (19) 
of Clause 7.—Hours of this award. Accrual 
towards an Accrued Day Off shall continue during 
any other period of annual leave prescribed by this 
clause. 

(p) A nurse employed in any location delineated by 
Clause 16.—District Allowance of the Miscella- 
neous Government Conditions and Allowances 
Award No. A 4 of 1992 as amended, shall be 
entitled to an additional week of leave with 
payment at the ordinary rate. 

(q) The provisions of this clause shall not apply to 
casual employees. 

11.—Public Holidays. 
(1) An employee who works on any public holiday named 

herein shall be paid a loading of $6.17 per hour or pro rata 
for part thereof in addition to his/her ordinary rate of wage 
for the time worked in ordinary hours on that day. 
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(2) For the purposes of this clause the following days, or 
days observed in lieu thereof, shall be considered public 
holidays: 

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 

(3) Where any of the days referred to in subclause (2) of 
this clause falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding TUesday. 

(4) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, that 
day shall be a whole holiday for the purposes of 
this award within the district or locality specified 
in the proclamation. 

(5) Notwithstanding anything else contained in this 
clause, the following provisions shall apply to enrolled 
community nurses and enrolled community school nurses. 

(a) The following days or the days observed in lieu 
thereof shall be allowed as holidays with pay, 
New Year's Day, Australia Day, Labour Day, 
Good Friday, Easter Monday, Anzac Day, Foun- 
dation Day, Queens Birthday, Christmas Day and 
Boxing Day. 

(b) In any branch or department in the community 
health service area where the clerical and adminis- 
trative staff observe additional holidays with pay, 
such days shall be allowed to nurses as holidays 
with pay. The provisions of this paragraph shall 
not apply where the nurse is required to maintain 
a service to other employees of a respondent to 
this award. 

(c) Work performed by a nurse at the direction of the 
employer on a day mentioned in paragraph (a) 
hereof shall be paid or compensated for as 
hercunder: 

(i) double time and one half, or 
(ii) in lieu of making payment in accordance 

with placitum (i) above, and by agreement 
between the nurse and the employer, pay- 
ment may be made at the rate of time and one 
half with equivalent time to that worked 
being taken off at a time convenient to the 
employer. 

12.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in June, 
1980 and amended in November, 1983 shall apply to 
employees covered by this award with the exception that on 
and from the 1st day of January 1979, long service leave for 
the second and subsequent period of service shall accrue at 
the rate of 13 weeks' leave for seven years of continuous 
service. 

(2) Any qualifying service prior to 1st January, 1979 for 
the second period of long service leave, shall be calculated 
on a 10 year qualifying period basis but all qualifying 
service after 1st January, 1979 shall be calculated on a seven 
year qualifying period basis. 

(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (l)and (2) of Clause 7.—Hours of 
this award. 

(4) Any long service leave accumulated as at January 1 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

14.—Sick Leave. 

(1) (a) A worker shall be entitled to payment for 
non-attendance on the ground of personal ill 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the worker 
leaves the service of the employer, in the event of 
the worker being entitled by service subsequent to 
the sickness in that year to a greater allowance that 
that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless he produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the 
employer shall not be entitled to a medical certificate for 
absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of clause 10— 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in clause 10—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 
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(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 

(9) (a) An employee shall be paid the wages she would 
have received had she not proceeded on sick leave 
and shall have the accrued entitlement to paid sick 
leave reduced by the time the employee is absent 
from work on account of paid sick leave. 

(b) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill health or injury nor will the em- 
ployee's sick leave entitlements be reduced if such 
personal ill health or injury occurs on a day when 
an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) 
and (2) of Clause 7.—Hours of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this award. 

(11) Any sick leave entitlement accumulated as at January 
1, 1985 shall be adjusted in hours in the ratio of 38 to 40. 

15.—Dispute Settlement Procedure. 
(1) Preamble 
Subject to the provisions of the Industrial Relations Act 

1979 (as amended) any grievance, complaint or dispute, or 
any matter raised by the Union or a respondent employer and 
his/her employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or limitations 
will be imposed prior to, or during the time this procedure 
is being followed. 

(2) Procedure 
Where the matter is raised by an employee, or a group of 

employees, the following steps shall be observed: 
(a) the employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the matter 
to a more senior officer nominated by the 
employer and the employee(s) shall be advised 
accordingly. 

(b) The senior officer shall, if able, answer the matter 
raised within five days of it being referred and if 
the senior officer is not so able, refer the matter 
to the employer for his/her attention, and the 
employee(s) shall be advised accordingly. 

(c) (i) If the matter has been referred in accordance 
with subparagraph (b) above the employee(s) 
or the shop steward shall notify the Union 
Secretary (W.A. Branch) or nominee, to 
enable the opportunity of discussing the 
matter with the employer. 

(ii) The employer shall, as soon as practicable 
after considering the matter before it, advise 
the employee(s) or, where necessary the 
Union of its decision. Provided that such 
advice shall be given within 21 days of the 
matter being referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either party 
may refer the matter to the Western Australian 
Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or extend 
the period specified in paragraphs (a) or (b) or 
subparagraph (c)(ii) of subclause (2) of this clause. 

(3) Disciplinary Procedure 
Where the employer seeks to discipline an employee, or 

terminate an employee the following steps shall be 
observed: 

(a) (i) In the event that an employee commits a 
misdemeanor, the employee's immediate 
supervisory or any other officer so au- 
thorised, may exercise the employer's right 
to reprimand the employee so that the 
employee understands the nature and impli- 
cations of his/her conduct. 

(ii) The first two reprimands shall take the form 
of warnings and, if given verbally, shall be 
confirmed in writing as soon as practicable 
after the giving of the reprimand. 

(iii) Should it be necessary, for any reason, to 
reprimand an employee three times in a 
period not exceeding twelve months continu- 
ous service, the contract of service shall, 
upon the giving of that third reprimand, be 
terminable in accordance with the provisions 
of this award. 

(iv) The above procedure is meant to preserve the 
rights of the individual employee, but it shall 
not, in any way, limit the right of the 
employer to summarily dismiss an employee 
for misconduct. 

(4) Access to the Industrial Relations Commission. 
The settlement procedures provided by this clause shall 

be applied to all manner of disputes referred to in subclause 
(1) hereof, and no party, or individual, or group of 
individuals, shall commence any other action, of whatever 
kind, which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall in no 
way prejudice the right of any party in dispute to refer the 
matter for resolution in the Western Australian Industrial 
Relations Commission, at any time. 

The status quo (ie. the condition applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(5) Provision of Services 
The Union recognise that the Health Department and the 

teaching hospitals have a statutory and public responsibility 
to provide health care services without any avoidable 
interruptions. 

This grievance procedure has been developed between the 
parties to provide an effective means by which employees 
may reasonably expect problems will be dealt with as 
expeditiously as possible by hospital management. 

Accordingly, the Union hereby agrees that during any 
period of industrial action, sufficient labour will be made 
available to carry out work essential for life support within 
hospitals. 

(6) Industry Wide Issues 
In revolving issues of an industry wide nature discussions 

will commence at the level specified in subparagraph 2(c)(i) 
above between the appropriate Union official and the 
Manager, Industrial Relations, Health Department or his/her 
nominee. 

(7) Definitions 
For the purpose of this procedure: 

"employer" means the officer nominated at each work 
site. 

"senior officer" means an officer nominated by 
management. 

"industry wide issues" include issues affecting more 
than one work site or claims seeking variations to an 
award. 

"work site" means as agreed between the parties. 
(8) Classification Structure Implementation 
The parties to the award are committed to implementing 

a new wage and classification structure. 
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To allow this to occur in an orderly and efficient manner 
the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(9) Breach of Procedure 
The parties acknowledge that this procedure formed part 

of the package which justified the payment of the increases 
available under the Structural Efficiency Principle. 

Accordingly, the parties agree that if either party is of the 
view that the other party is in breach of this procedure, the 
matter will be referred to the WAIRC for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to (a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Commission. 

16.—Contract of Service. 
(1) Except in the case of dismissal for misconduct a 

worker's service shall not be terminated unless she has 
received a fortnight's previous notice or payment for such 
period in lieu thereof. 

(2) Except by agreement with the employer no worker 
shall resign without first giving a fortnight's notice and in 
the absence of such notice the employer may withhold 
holiday or other pay up to the amount of a fortnight's wages. 

(3) This clause shall not apply to casual workers. 
(4) An employer may direct an employee to carry out such 

duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

17.—Transfer. 
(1) (a) A worker who is transferred from one place to 

another shall be entitled to first-class travelling 
accommodation between the places of transfer and 
to full payment of wages during the time of 
leaving duty and taking up her new duties, 

(b) Where a worker wishes to use her own vehicle to 
give effect to a transfer by the employer and the 
employer authorises the use of such vehicle she 
shall be paid the equivalent of the entitlement in 
paragraph (a) of subclause (1) of this clause. 

(2) (a) In addition, she shall be allowed travelling 
allowance of $6.10 for any meal purchased, or the 
actual cost of any meal purchased, if such cost 
exceeds $6.10. Meal times shall be 8.00 a.m., 
1.00 p.m. and 6.00 p.m. $2.25 for each morning 
and afternoon tea shall be allowed when travelling 
at 11.00 a.m. and 4.00 p.m. Reasonable porterage 
shall also be allowed. Claims for taxi fares must 
be supported by receipts. 

(b) No such meal allowance shall be made for 
journeys completed between the ordinary meal 
times. Where practicable, at least fourteen days' 
previous written notice shall be given to a worker 
required to transfer from one hospital or place to 
another. 

17A.—Distant Appointments. 
(1) The provisions of this clause shall apply to an enrolled 

community nurse or an enrolled community school nurse 
when such a nurse is engaged for service at a location 
outside a radius of 40 kilometres from the place of 
appointment. For the purposes of this clause the place of 
employment shall be Perth except where the nurse is 
appointed at a place other than Perth. 

(2) The employment of a nurse shall be deemed to have 
commenced at die time the nurse leaves the place of 
appointment. 

(3) The employer shall pay the fares, travelling expenses 
and an amount agreed between the employer and the nurse 
prior to engagement for the cost of transporting the 

employee's personal effects from the place of appointment 
to the place of employment. Provided further that the 
employer shall determine the method of public transport to 
be utilised by the nurse in moving from the place of 
appointment to the place of employment. 

(4) A nurse who elects to drive his/her own vehicle to the 
work location shall be paid an allowance equal to half the 
rate prescribed in Clause 17.—Fares and Travelling Allow- 
ances of the Miscellaneous Government Conditions and 
Allowances Award No. A 4 of 1992, provided that such an 
allowance shall not exceed the cost of transport by public 
conveyance to the work location. 

(5) If the nurse resigns, other than for a reason which in 
the opinion of the employer is a good and sufficient reason 
or is dismissed for misconduct before the completion of 
three months' service the nurse shall refund to the employer 
the cost of the fare as prescribed in subclause (3) hereof. 

(6) Should a nurse be dismissed, other than for miscon- 
duct warranting instant dismissal, prior to the completion of 
six months, the nurse shall be entitled to a return fare and 
travelling allowance as provided in subclause (3) hereof. 

(7) A nurse shall upon completion of six months' service 
or any lesser period for which the nurse was appointed, or 
when the employee has been employed continuously at more 
than one centre without returning to the place of employ- 
ment, be entitled to return expenses as provided in subclause 
(3) hereof. 

17B.—Travelling, Transfer and Relief Duty. 
The provisions contained in Clause 38.—Relieving 

Allowance, Clause 39.—Removal Allowance, Clause 41.— 
Transfer Allowance, Clause 42.—Travelling Allowance and 
Clause 43.—Weekend Absence From Residence of the 
Government Officers Salaries, Allowances and Conditions 
Award 1989 shall apply to enrolled community nurses and 
enrolled community school nurses covered by this award 
mutatis mutandis. 

18.—Engagement. 
(1) When a worker is engaged for service in a hospital or 

place outside a radius of forty kilometres of the General Post 
Office, Perth, she shall be entitled to first-class fare and 
travelling allowance as prescribed from the place of 
engagement to the place of employment, and her term of 
employment shall be deemed to commence as soon a she 
leaves her place of engagement. Provided if such worker 
resigns other than for a reason which in the opinion of the 
employer is a good and sufficient reason or is dismissed for 
misconduct before the completion of three months' service 
she shall refund to the employer the cost of the fare from 
her place of engagement to the place of employment. 

(2) If a worker is dismissed before the period for which 
she was engaged has expired, or if none is stipulated, then 
before the period of six months from the date of her 
appointment, except in the case of dismissal for misconduct, 
she shall be entitled to first-class accommodation and 
travelling allowance as above to the place of engagement 
should she desire to return there. Provided that she was 
originally engaged in Perth and has been employed 
continuously at more than one public hospital without 
returning to Perth, then she shall be entitled to first-class 
accommodation and travelling allowance to Perth, should 
she desire to return there. 

And also provided that should a worker elect to return to 
her place of engagement or to Perth by any other conveyance 
than that stipulated by the employer, she shall be entitled, 
upon production of receipts, to actual transport expenses 
incurred; but such transport expenses shall not exceed the 
amount of either a first-class rail, boat, plane and/or coach 
fare at the employer's option, from the place of her last 
employment to the place of her engagement, or to Perth as 
the case may be. 

(3) Any worker whose duties shall require her to travel 
shall be entitled to first-class travelling accommodation at 
the expense of her employer. 
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(4) Any worker engaged for duty in a hospital or place 
outside a radius of forty kilometres from the place of 
engagement, who remains in that duty for at least six 
months, shall be entitled to return fare and travelling 
allowance, in accordance with subclause (1) hereof, to the 
place of original engagement upon lawful termination of the 
employment. 

(5) Upon termination of her employment, a worker shall 
receive payment before she leaves the hospital of all money 
due to her up to the termination of her employment. 

19.—Laundry and Uniforms. 
(1) The employer shall provide, free of charge, the 

following number and type of uniforms to each employee— 
(a) Female Staff: 

6 dresses 
2 cardigans 

(b) Male Staff: 
2 jackets 
6 pairs of trousers or shorts 
6 short or long sleeved shirts 

(2) At all times the uniform issued to the employee shall 
remain the property of the employer. 

(3) No staff member will be required to wear stockings. 
(4) Any decision as to whether trousers or shorts may be 

worn shall rest with the employer. 
(5) All staff must wear a suitably enclosed shoe, however 

the employer may not specify colour or brand. 
(6) The standard uniform issue may be varied by 

agreement between the employer and the Union where a 
hospital has the need for particular items of clothing to be 
worn. Each employee shall have a sufficient number of 
uniforms to ensure a clean uniform daily. 

(7) All washable clothing forming part of the uniform 
supplied by the employer shall be laundered free of cost to 
the worker. Provided that in lieu of such free laundering the 
employer may pay the worker $1.05 cents per week. 

(8) Laundering of jackets and cardigans issued as part of 
the uniform shall be the responsibility of the employee. No 
laundry allowance will be paid for this work. 

(9) By agreement between an employer and an employee 
and where a hospital is situated north of 26 degrees South 
latitude jackets and cardigans need not be supplied. 
(10) (a) The provisions of this subclause shall apply to 

enrolled community nurses and enrolled commu- 
nity school nurses only. 

(b) The employer shall provide nurses with all 
uniforms which shall at all times remain the 
property of the employer. 

(c) Provided further that in lieu of providing uniforms 
the employer may pay an allowance of $4.70 per 
week, and the nurse shall wear uniforms which 
conform to the uniform stipulated by the employer 
with respect to material, colour, pattern and 
conditions. 

(d) Where the employer does not require the nurse to 
wear a uniform no allowance shall be paid. 

(e) Each nurse shall be entitled to all reasonable 
laundry work at the expense of the employer, but 
where the employer elects not to launder the 
uniforms the nurse shall be paid an allowance of 
$1.50 per week. 

20.—Rosters. 
A roster of the working hours shall be exhibited in such 

place as it may conveniently and readily be seen by each 
worker concerned. The roster shall be posted not less than 
forty-eight hours preceding the day on which the roster 
commences. The roster shall be available to the union 
secretary or his nominee for inspection at all reasonable 
times. Rosters may be altered at any time if the hospital 
exigencies render any alteration necessary. 

21.—Board and Lodging. 
Where workers are provided with Board and/or Lodging 

by the employer the provisions of the Board and Lodging 
(Public Hospitals) Award No. R16 of 1978 will apply. 

22.—Emergencies. 
In the event of any emergency arising, the Commissioner 

of Public Health and Medical Services may with the consent 
of the Commission, take such measures as may in his 
opinion be necessary for the safety and protection or welfare 
of patients notwithstanding anything contained in this 
award. 

23.—Casual Employees. 
(1) A casual employee shall be paid twenty per cent (20%) 

over the rates specified herein for the class of work. 
(2) An enrolled community nurse or enrolled community 

school nurse shall be deemed to be a casual employee if 
employed for a period of less than four weeks either part 
time or full time. The minimum period of engagement of a 
casual enrolled community nurse or an enrolled community 
school nurse shall be two hours. 

(3) Provided however that, notwithstanding the provisions 
of Clause 16.—Contract of Service of this award, the 
contract of employment for a casual enrolled community 
nurse or an enrolled community school nurse shall be by the 
hour. 

(4) The provisions of Clauses 10.—Annual Leave, 
11.—Public Holidays, 12.—Long Service Leave and 14.— 
Sick Leave do not apply to casual enrolled community 
nurses or enrolled community school nurses. 

24.—Shift Work. 
(1) (a) Subject to subclause (2) of this clause where on 

any day an employee commences his/her ordinary 
hours of work before 4.00 a.m. or after 12 noon, 
he/she shall be paid a loading of $ 1.55 per hour 
or pro rata for part thereof in addition to his/her 
ordinary rate of wage. 

(b) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day 
commences his/her ordinary hours of work after 
12.00 noon and completes those hours before 
6.00 p.m. on that day. Provided that employees in 
receipt of shift allowance shall not have that 
allowance decreased by the operation of this 
subclause. 

(c) Where an employee works a broken shift each 
portion of that shift shall be considered a separate 
shift for the purpose of this clause. Provided that 
a shift broken by a meal break of one hour or less 
shall not constitute a broken shift. 

(2) (a) A loading of $2.32 per hour or pro rata for part 
thereof shall be paid to an employee in addition 
to his/her ordinary rate of wage for time worked 
on permanent afternoon or night shift. 

(b) For the purpose of this subclause an employee 
shall be deemed to have been working permanent 
afternoon or night shift where such employee 
works that shift as part of a non-rotating roster. 

(3) Subject to the provisions of subclause (5) of this clause 
work performed during ordinary hours on the weekend shall 
in addition to the ordinary rate of wage attract a loading as 
follows: 

(a) Saturday—$6.17 per hour or pro rata for part 
thereof; 

(b) Sunday—$12.34 per hour or pro rata for part 
thereof. 

(c) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates 
prescribed in subclauses (1) and (2) of this clause. 

(4) An employee who regularly performs shift or weekend 
work shall be paid Accrued Day(s) Off including shift or 
weekend penalties, when those days are taken as leave at the 
rate which applied when they were accumulated. 



(5) Where the ordinary hours of work span 12.00 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend shall be made 
by calculating for each part of the shift according to the rate 
applicable for additional payment for shift work and work 
during the weekend as the case may be. 

(6) The provisions of this clause shall not apply to 
community nurses or enrolled community school nurses. 

25.—Part-Time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time workers. 
(2) Enrolled Nurses and Nursing Assistants 

(a) Part-time employees who work less than 16 hours 
per week shall be remunerated at a weekly rate 
pro-rata to the rate prescribed for the class of work 
on which they are engaged only in the proportion 
which their ordinary weekly hours bear to 38. 

(b) Part time employees shall be allowed annual leave 
and payment for such as prescribed in Clause 
10.—Annual Leave or subclause (3) of Clause 
7.—Hours of this award in the same ratio as their 
ordinary weekly hours averaged over the qualify- 
ing period, bear to 38. 

(c) Part time employees shall be allowed sick leave 
in the same manner as full time employees 
excepting that payment for such leave shall be in 
the same ratio as their ordinary weekly hours, 
averaged over the qualifying period, bear to 38. 

(d) Where the employer wishes to increase the 
ordinary hours worked by a part time employee in 
any roster period and the part time employee so 
agrees with one days clear notice provided, the 
increased hours shall be deemed to be the ordinary 
hours for that roster period. 

(3) Enrolled Community Nurses and Enrolled Commu- 
nity School Nurses 

(a) A part time nurse means a nurse engaged on a 
fortnightly contract of service who regularly 
works less than 38 hours per week. 

(b) A part time enrolled community nurse who works 
twenty hours or less per week and part time 
enrolled community school nurses shall be remu- 
nerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 
engaged only in the proportion which their 
ordinary weekly hours bear to thirty eight. 

(c) Part time nurses who work more than twenty 
hours per week, other than part time school nurses, 
shall be remunerated at a weekly rate pro rata to 
the rate prescribed for the class of work on which 
they are engaged in the proportion which their 
ordinary weekly hours bear to forty and such 
nurses shall accrue time towards accrued days off, 
as prescribed in Clause 7.—Hours, paragraph 
(19)(b) for full time employees in the same 
proportion as used for calculating the weekly 
wage. 

(d) Part time nurses shall be allowed sick leave and 
annual leave in accordance with the provisions of 
this award, only in the proportion which their 
weekly hours of duty bear to 38 hours. 

26.—Wages. 
$ 

Per Week 
(1) Enrolled Nurse Level One 

1st year of employment 418.80 
2nd year of employment 423.80 
3rd year of employment and thereafter 434.70 

(2) Enrolled Nurse Level Two 
1st year of employment 427.60 
2nd year of employment 432.70 
3rd year of employment and thereafter 443.50 

(3) Enrolled Nurse Level Three 456.10 

$ 
Per Week 

(4) Nursing Assistant (at 19 years of age 
and over) 

1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and thereafter 398.30 

(5) Nursing Assistant (under 19 years of 
age) 

The rate shall be a percentage of the 
total wage prescribed for a Nursing 
Assistant in his/her first year of em- 
ployment in subclause (6) of this 
clause per week, as follows:— 
Under 17 years of age 73% 
Under 18 years of age 81% 
Under 19 years of age 87% 

(6) A Nursing Assistant who has completed her first year 
of service and who is accepted for training as a Enrolled 
Nurse, shall be paid not less than she would have received 
had she continued as a Nursing Assistant. 

(7) (a) Any employee who has passed the examination 
for registration prescribed by the Nurses' Board 
of W.A. shall for the purposes of this clause be 
deemed to be an Enrolled Nurse. 

(b) An Enrolled Nurse undergoing training in a post 
basic course approved by the Nurses' Board of 
W.A., will be paid the "first year of employment" 
rate of wage for his/her appropriate classification 
level during the training period. 

(c) The ordinary rate of wage prescribed for an 
Enrolled Nurse in this clause shall be increased by 
$8.80 per week when a Registered Enrolled Nurse 
has obtained a second post basic certificate 
approved by the Nurses' Board of W.A., and 
he/she is required to use the knowledge gained in 
that certificate as part of his/her employment. 

(d) Provided that the provisions of paragraph (c) 
hereof shall not apply to enrolled community 
nurses or enrolled community school nurses. 

(8) When the term "year of employment" is used in this 
clause it shall mean all service whether full time or part time 
in any of the classifications contained in this award with any 
hospital covered by this award and shall be calculated in 
periods of completed months from the date of commence- 
ment of work covered by this award. Provided that:— 

(a) "Service" in this context shall have the same 
meaning as it does in the Long Service Leave 
conditions appropriate to the employee concerned, 
but confined to respondents to this award; except 
where the employer or the Western Australian 
Industrial Relations Commission deems it appro- 
priate to include service with hospitals not 
respondent to this award. 

(b) Employees shall be paid the rates shown in this 
clause according to their year of employment 
calculated in accordance with the provisions of 
this subclause. Proof of previous service, if 
required by the employer, shall rest on the 
employee; provided that production of the certifi- 
cate of certificates referred to in subclause (12) of 
this clause, shall be sufficient proof for the 
purpose of this paragraph. 

(c) Notwithstanding the provisions of paragraph (b) 
of this subclause, an Enrolled Nurse who success- 
fully completes a re-registration course following 
a break in service shall commence employment on 
the rate prescribed as follows: 

(i) Five year break in service—at third year of 
employment rate provided that the 1st and 
2nd year of service rates have previously 
been attained. 

(ii) Six year but less than eight year break in 
service—at second year of employment rate. 
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(iii) Greater than eight year break in service—at 
the first year of employment rate. 

(9) Each employee whose service terminates shall at the 
time of termination be given a certificate signed by the 
employer in which shall be stated the name of the employee, 
the period of service, whether the service was full time or 
part time and the classifications in this award in which work 
has been carried out. 

Provided that where an employee terminates without that 
employee having given the prescribed period of notice, the 
employer shall be under no obligation to provide the 
certificate at the time of termination. The employee shall, 
however, be entitled to request and receive the certificate at 
any time after the termination. 

(10) Minimum Wage: No employee employed under this 
award who is 21 years of age or over shall receive less than 
the minimum wage prescribed from time to time by the 
Western Australian Industrial Relations Commission. 

(11) Leading Hands shall be paid the ordinary wage 
prescribed for the classification in which they are employed 
increased by: 

(a) $14.25 per week when in charge of not less than 
three and not more than ten other employees; 

(b) $21.40 per week when in charge of more than ten 
and not more than 20 other employees; and 

(c) $28.50 per week when in charge of more than 20 
employees. 

The provisions of this subclause shall not apply to 
enrolled community nurses or enrolled community school 
nurses. 

(12) The rates herein prescribed shall be increased by the 
amount of any percentage increase in wages awarded by the 
Western Australian Industrial Relations Commission to 
employees covered by this award. 

Where any increase in wages is not a percentage increase, 
the rates of wage shown in this award as relating to afternoon 
and night shift, permanent shift or weekend work shall be 
adjusted to reflect the relationship which the additional 
payment bears to the amount of $457.65 as at 1st January, 
1990. 

(13) The wage rate for an enrolled community school 
nurse, where such a nurse is not required by the employer 
to present for duty on any day when the school is not open, 
shall be calculated as follows: 

Weekly wage = the normal rate for an enrolled nurse as 
prescribed in subclauses (1), (2) or (3) hereof multiplied by 
48.5, and divided by 52.166. 

27.—Study Leave. 
The study leave provisions applicable to Western Austra- 

lian public servants shall apply to enrolled community 
nurses and enrolled community school nurses employed 
under this award. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule B—Respondents. 
The Boards of Management of: 
Royal Perth Hospital 
Sir Charles Gairdener Hospital 
Fremantle Hospital 
Princess Margaret Hospital 
King Edward Memorial Hospital 
Perth Dental Hospital 
Aston Recovery Hospital 
Bridgetown District Hospital 
Bruce Rock Memorial Hospital 
Corrigin District Hospital 
Harvey District Hospital 
Kalamunda District Community Hospital 
Mukinbudin District Hospital 
Murray District Hospital 
North Midlands District Hospital 

"Numbala-Nunga"—Derby Nursing Home 
Ord Street Hospital 
Quo Vadis Hospital 
Southern Cross Disctict Hospital 
Warren District Hospital 
Albany Regional Hospital 
Armadale-Kelmscott District Hospital 
Bentley Hospital 
Broome District Hospital 
Bunbury Regional Hospital 
Carnarvon Regional Hospital 
Dampier District Hospital 
Derby Regional Hospital 
Esperance District Hospital 
Geraldton Regional Hospital 
Kalgoorlie Regional Hospital 
Margaret River District Hospital 
Mount Henry Hospital 
Narrogin Regional Hospital 
Northam Regional Hospital 
Osbome Park Hospital 
Port Hedland Regional Hospital 
Rockingham-Kwinana District Hospital 
Sunset Hospital 
Swan District Hospital 
The Mount Hospital 
Woodside Maternity Hospital 
Sandstone Nursing Post 
Tambellup Nursing Post 
Hon. Minister for Health 
Government Printer 
Water Authority of Western Australia 
Building Management Authority 
Western Australian Meat Commission 

Schedule C—Memorandum of Agreement. 
The following provisions relating to Hours of Work are 

agreed between the parties. 
1. Tfermination. 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 7.—Hours who has not taken 
any Accrued Days Off accumulated during a work 
cycle in which employment is terminated, shall be 
paid the total of hours accumulated towards the 
Accrued Day Off for which payment has not 
already been made. 

(b) An employee who has taken any Accrued Day Off 
during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Days 
Off. 

2. Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods of less than one complete 
20 day cycle, such employee will accrue 
towards and be paid for the succeeding 
Accrued Day Off following such absence. 

(ii) An employee will not accrue Accrued Days 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycles. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) Twelve Months Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Days Off following 
such absence. 



(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employees will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compen- 
sation for periods greater than 20 consecutive 
work days and an Accrued Day Off as 
prescribed in subclause (1) of Clause 7.— 
Hours of this award falls within the period 
the employee shall be re-rostered for another 
Accrued Day Off on completion of the 20 day 
work cycle following such absence. 

3. Leave Without Pay 
(a) 20 Day Work Cycle 

An employee who is absent on any form of leave 
without pay during a 20 day work cycle shall not 
accumulate an entitlement to an Accrued Day Off 
for the period of such leave nor will the employee 
be entitled to an Accrued Day Off whilst on leave 
without pay. 

(b) Twelve Months Work Cycle 
(i) An employee who is absent on any form of 

leave without pay for less than a total of five 
days in any work cycle shall not have 
payment reduced when proceeding on Ac- 
crued Days Off. 

(ii) An employee who is absent on any form of 
leave without pay for a total of five days or 
more in any work cycle will have such period 
of leave added to the work cycle. 

4. Trade Offs 
Meal Charges 

Increase meal charges to $2.00 from January 1,1985 with 
a further increase from July 1, 1985 to $2.50 and a further 
increase from January 1, 1986 to $3.00. 

From July 1, 1986 it is proposed that the meal charge be 
further reviewed. 
Accommodation 

Increase lodging charges under the Board and Lodging 
(Public Hospitals) Award by 16.3%. 
Parking Charges—Teaching Hospitals 

Introduction of a standard parking charge of $5.00 per 
month for those staff utilising hospital staff carparks. This 
charge to be reviewed annually. 
Tea Charges 

Where staff consume morning or afternoon tea at the 
hospital a charge of 50 cents per week will be made. This 
charge to be reviewed annually. 
Payment by Cheque or into Bank Account 

Amendment to the award to provide for the payment by 
cheque or into a bank account. 
Uniforms 

Agree to amend award to reflect changes in employers' 
obligation in respect of uniforms. 
Study Periods—Enrolled Nurses 

Where a student enrolled nurse is undertaking a period of 
'Block Study' the student will not accrue an entitlement to 
Accrued Days Off. 
Other Trade Offs 

* No accrual during annual leave or long service leave; 
* Strict observance of start and finish times; 
* Co-operation in the elimination of restrictive work 

practices; 
* Strict observance of uniform changes before com- 

mencement and after the completion of duty. 
5. The terms of this Agreement shall not apply to enrolled 

community nurses or enrolled community school nurses. 
Dated at Perth this 24th day of December, 1980. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A 20 of 1985. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 25th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Government Officers (Social Trainers) Award 1988. 

This Award shall be known as the Government Officers 
(Social Trainers) Award 1988, and shall replace the Social 
Trainer (Division for the Intellectually Handicapped, Mental 
Health Services) Salaries Allowance and Conditions Agree- 
ment 1982. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Part Time Employees 
9. Casual Employees 

10. Hours of Duty 
11. Annual Recreation Leave 
12. Long Service Leave 
13. Sick Leave 
14. Short Leave 
15. Leave Without Pay 
16. Maternity Leave 
17. Study Leave 
18. Leave for Training With Defence Forces 
19. Trade Union Training Leave 
20. Leave to Attend Association Business 
21. Public Service Holidays 
22. Overtime 
23. Motor Vehicle Allowances 
24. Property Allowances 
25. Miscellaneous Allowances 
26. Higher Duties Allowances 
27. District Allowances 
28. Shiftwork 
29. Sleep Shift Allowances 
30. In Charge Allowances 
31. Uniforms and Laundry 
32. Records and Information 
33. Preservation and Non-Reduction 
34. Deduction of Association Subscriptions 
35. Right of Entry 
36. Notification of Change 
37. Copies of Award 
38. Salaries 

Schedule A Salary Classifications 
Schedule B Clause 22 Overtime 
Schedule C Clause 23 Motor Vehicle Allowances 
Schedule D Clause 25 Miscellaneous Allowances 
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Schedule E Clause 27 District Allowances 
Schedule F Map 
Schedule G Clause 28 Shiftwork Allowances 
Schedule H Clause 30 In Charge Allowances and 

Clause 31 Uniforms and Laundry 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Trainee Social Trainers, 

Social Trainers, Social Trainer Supervisors, Staff Educators 
and Senior Staff Educators employed by the Authority for 
Intellectually Handicapped Persons. 

5.—Term. 
The term of the Award shall be a period of one year from 

the date hereof. 

6.—Definitions. 
In this Award unless the contrary intention appears:-— 

"Accrued Day(s) Off" means the paid day's off 
accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
clause 10. 

"Association" means the Civil Service Association of 
Western Australia Incorporated. 

"Employer" shall mean The Authority for Intellectu- 
ally Handicapped Persons. 

"Senior Social Trainer" means a Social Trainer who 
is appointed or promoted to a position designated 
as such by the Employer and is subordinate to a 
Social Trainer Supervisor provided that the mini- 
mum qualifications for appointment as a Senior 
Social Trainer will be the Certificate in Training 
the Handicapped or equivalent. 

"Senior Staff Educator" means a Social Trainer who: 
(a) is engaged in co-ordinating the training of 

employees and the supervision of Staff 
Educators employed under this Award; 

(b) is designated as such by the Employer; 
(c) has completed the Certificate in Training the 

Handicapped or equivalent; and 
(d) has not less than two years experience as an 

appointed Social Trainer. 
"Social Trainer" means: 

(a) an employee who has completed not less than 
one year's continuous service as a Trainee 
Social Trainer, and who has passed the First 
Year Training Course, and achieved a satis- 
factory report on conduct, efficiency and 
diligence from their Supervisor; or 

(b) an employee who has completed Stage I and 
Stage II of the Training Course in Training 
the Handicapped or equivalent prior to 
employment, has not less than 6 months 
continuous service as a Trainee Social 
Trainer and has achieved a satisfactory report 
on conduct efficiency and diligence from 
their Supervisor. 

"Social Trainer Supervisor" means a Social Trainer 
who is appointed or promoted to a position 
designated as such by the Employer to which an 
employee in categories covered in this clause are 
allocated provided that the minimum qualifica- 
tions for appointment as a Social Trainer Supervi- 
sor will be the Certificate in Training the 
Handicapped or equivalent. 

"Staff Educator" means a Social Trainer who: 
(a) is engaged in the training of employees 

employed under this Award, 
(b) is designated as such by the Employer, 

(c) has completed the Certificate in Training the 
Handicapped or equivalent, and 

(d) has not less than two years experience 
working as an appointed Social Trainer. 

"Trainee Social Trainer" means an employee who has 
undertaken to qualify as a Social Trainer. 

7.—Contract of Service. 
(1) Subject to subclauses (6) and (7) of this clause no 

employee shall leave the employ of the Employer until the 
expiration of one month's written notice of his/her intention 
to do so without the approval of the Employer. An employee 
who fails to give the required written notice shall forfeit the 
sum of $500. 

(2) Where agreement is reached between an employee and 
the employer for a shorter period of notice than that 
specified in subclause (1) of this clause, the penalty of $500 
shall be waived. 

(3) One month's written notice shall be given by the 
Employer to an employee whose services are no longer 
required. Provided that the Employer may pay the employee 
one month's salary in lieu of said notice. 

(4) An employee, having attained the age of 55 years shall 
be entitled to retire from the employ of the Employer. 

(5) Every employee shall retire on attaining the age of 65 
years. 

(6) The contract of service of a Trainee Social Trainer 
shall be by the week and may be terminated by one week's 
notice on either side or by the payment of one week's salary 
by either party in lieu of said notice. 

(7) Part IV of the Public Service Act 1978 shall apply 
mutatis mutandis to employees employed pursuant to this 
Award, except for the provisions of section 44 (2) (c) of the 
Act. 

8.—Part Time Employees. 
(1) An employee who is employed on a part time basis 

shall be paid a proportion of the appropriate full time salary 
prescribed by this Award dependent upon the time worked 
every fortnight. The salary shall be calculated as follows:— 

Hours worked each fortnight x Full time fortnightly salary 

(2) Part time employment shall not count as qualifying 
service for short leave. 

(3) Part time employment shall count as qualifying 
service for annual recreation leave and sick leave on the 
following basis: 

(a) Annual Recreation Leave: Normal entitlement as 
prescribed by clause 11 of this Award. An 
employee's salary during the period of such leave 
shall be calculated in accordance with subclause 
(1) of this clause and based on the fortnightly 
salary at the time the leave is taken. 

(b) Sick Leave: Normal credits prescribed by clause 
13 shall accrue to an employee. Payment made for 
sick leave granted in respect of part time service 
shall be calculated in accordance with subclause 
(1) of this clause. 

(4) An employee employed on a part time basis shall be 
given the benefit of Public Holidays provided by clause 21 
without variation to fortnightly salary provided the holiday 
occurs on a day which is normally worked by that employee. 

(5) Service by an employee shall count as qualifying 
service for long service leave. Payment made for long 
service leave granted to an employee in respect of part time 
service shall be adjusted according to the hours worked by 
the employee during that part time service subject to the 
following:— 

(a) If an employee consistently worked on a part time 
basis for a regular number of hours during the 
whole of their qualifying service, then the em- 
ployee shall continue to be paid the salary 
determined on that basis during the long service 
leave. 
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(b) If an employee has worked a varying number of 
weekly hours during qualifying service, the 
payment for long service leave granted in respect 
of part time service shall be calculated on a salary 
which bears to the full time salary of the position 
occupied by the employee when taking leave, the 
same proportion that the hours worked when 
employed on a part time basis bears to the normal 
weekly hours of a full time employee. 

Example—Payment for long service leave 
granted for seven years' service consisting of four 
years' working 2/3 time and three years full time, 
shall be calculated as follows:— 

(i) 4/7 of leave paid at 2/3 salary; and 
(ii) 3/7 of leave paid at full salary. 

This provision also applies to a full time 
employee who has been employed on a part time 
basis during qualifying service. 

(6) Part time employees who work sixteen hours or less 
per week shall be remunerated at a weekly rate pro rata to 
the rate prescribed for the class of work in which they are 
engaged, only in proportion to which their ordinary weekly 
hours bear to thirty eight. 

Part time employees who work more than sixteen hours 
per week shall accrue days off on the same basis as full time 
employees. 

(7) In the case of part time employees, overtime payment 
will not apply until after the ordinary rostered hours worked 
on that day have been completed. 

9.—Casual Employees. 
(1) Casual employee means an employee engaged by the 

hour for a period not exceeding one (1) calendar month. 
(2) Employees who are employed on a casual basis shall 

be paid a 20% loading in addition to their hourly rate of pay 
which shall be calculated in accordance with the following 
formula: 

Annual Salary X 12 Divided by 76 

(3) The provisions of clauses 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20 and 21 shall not apply to casual employees. 

(4) The contract of service of a casual employee may be 
terminated by the giving of one (1) hours notice by either 
party. 

10.—Hours of Duty. 
(1) (a) The ordinary hours of duty shall be an average of 

thirty eight per week with the hours actually worked being 
eighty hours in any roster period of fourteen (14) days. 

(b) Such hours shall be worked in not more than ten shifts 
of eight (8) hours duration of which not more than six (6) 
shall be consecutive. No shift (other than night shift) shall 
exceed the hours specified in this subclause except where 
the provisions of clause 30 apply. 

(c) Subject to subclause (b) of this clause, any period 
worked in excess of the rostered hours is subject to the 
provisions of clause 22. 

(d) An employee shall not be rostered for duty until at 
least ten (10) hours have elapsed from the time the 
employee's previous rostered shift ended. Provided that 
where agreement is reached between the Association and the 
employer the 10 hour break may be reduced to accommodate 
special shift arrangements, except that under no circum- 
stances shall such an agreement provide for a break of less 
than 8 hours. 

(e) Each employee shall be given a minimum of two 
consecutive days off duty out of the four due in any 14 day 
period. 

(2) (a) Except where provided elsewhere the ordinary 
hours shall be worked with the accumulation of one day off 
after every four completed weeks of service, being provided 

as an Accrued Day Off up to a maximum of twelve Accrued 
Days Off within any accruing year and shall be taken as a 
minimum period of one week made up of five consecutive 
Accrued Days in conjunction with a period of annual leave 
or at a time mutually acceptable to the Employer and the 
employee. 

(b) The Employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted at least 
four weeks before the time it comes into operation. 

(d) A roster for Accrued Days Off may allow an employee 
to take Accrued Days Off before they become due. 

(e) Accrued Days Off must be cleared in the calendar year 
in which they accrue. If, to meet the convenience of the 
Employer, an employee cannot clear Accrued Days Off in 
the aforementioned calendar year then they shall be cleared 
in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will work 
a 7 hour 36 minute day. 

(g) Trainee Social Trainers on block study leave will work 
a 38 hour week. 

(3) Where an employee proceeds on Accrued Days Off 
or where it is required that Accrued Days Off be paid out 
the employee shall be paid at the average of shift and 
weekend penalties earned in each of the four weeks prior to 
proceeding on Accrued Days Off or leave preceding 
Accrued Days Off. Employees whose hours vary from week 
to week should have their Accrued Days Off calculated on 
the hours worked in each of the four weeks prior to 
proceeding on Accrued Days Off or leave preceding 
Accrued Days Off. 

(4) (a) An employee subject to the provisions of subclause 
(1) of this clause, who have not taken any Accrued Days Off 
accumulated during a work cycle in which employment is 
terminated shall be paid the total of hours accumulated 
towards the Accrued Day Off for which payment has not 
already been made for periods of two weeks or over, 
provided that payment shall be made for completed weeks 
only. 

(b) An employee who has taken any Accrued Days Off 
during a work cycle in which employment is terminated 
shall have the salary due on termination reduced by the total 
days for which payment has already been made but for 
which the employee had no entitlement towards those 
Accrued Days Off. 

(5) (a) Where an employee is on Workers' Compensation 
for periods less than a total of twenty consecutive work days 
in a 12 monthly work cycle such employee will accrue 
towards and be paid for the succeeding Accrued Days Off 
following such absence. 

(b) Where an employee is on Workers' Compensation for 
periods greater than twenty consecutive work days and an 
Accrued Day Off as prescribed in subclause (1) of this clause 
falls within the period, the employee shall be re-rostered for 
another Accrued Day Off on completion of the twenty week 
work cycle following such absence. 

(6) Accrued Days Off shall be taken in blocks of 5, 10, 
15 days provided that by mutual agreement between 
Employer and employee this practice may be varied. 

11.—Annual Recreation Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to annual recreation leave shall apply mutatis 
mutandis to employees covered by this Award. 

(2) When an employee proceeds on the first four weeks 
of any annual leave there will be no accrual towards an 
Accrued Day Off. Accrual towards an Accrued Day Off will 
continue during any other period such as the extra week for 
shift workers. 
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12.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to long service leave shall apply mutatis mutandis 
to employees covered by this Award. 

(2) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off. 
Payment for long service leave will continue to be at the 
ordinary weekly rate. 

13.—Sick Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to sick leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) Paid sick leave cannot be claimed in respect of any 
time the employee is on an Accrued Day Off. 

(3) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off. 

(4) Whilst on paid sick leave an employee shall receive 
the salary they would have received had they not proceeded 
on sick leave and shall have the accrued entitlement to paid 
sick leave reduced by the time the employee is absent from 
work on account of paid sick leave. 

14.—Short Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to short leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) An employee shall not be entitled to claim payment 
for short leave on a day when that employee is absent on 
an Accrued Day Off. An employee whilst on short leave 
shall continue to accrue an entitlement to an Accrued Day 
Off. 

15.—Leave Without Pay. 
The provisions of the Public Service Act 1978, the Public 

Service Regulations, 1988 and Administrative Instructions 
made pursuant to section 19 of the said Act relating to leave 
without pay shall apply mutatis mutandis to employees 
covered by this Award provided that: 

(a) An employee who is absent on any form of leave 
without pay for less than a total of five days in any 
12 month work cycle shall not have payment 
reduced when proceeding on Accrued Days Off. 

(b) An employee who is absent on any form of leave 
without pay for a total of five days or more in any 
12 month work cycle will have such period of 
leave added to the work cycle. 

16.—Maternity Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to maternity leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) When an employee proceeds on maternity leave there 
will be no accrual towards Accrued Days Off. When an 
employee proceeds on maternity leave the Employer may 
pay an employee the amount of hours then accrued towards 
an Accrued Day Off. 

(3) Where, in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, then the said employee shall, if the Employer 
deems it practicable, be transferred to a safe job at the salary 
and conditions attached to her previous job until the 
commencement of maternity leave. 

17.—Study Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to study leave shall apply mutatis mutandis to 
employees covered by this Award. 

(2) When an employee proceeds on study leave there will 
be an accrual towards an Accrued Day Off. 

(3) Trainee Social Trainers will not accrue time off whilst 
on day or block study leave. 

18.—Leave for Training with the Defence Forces. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to leave for training with the Defence Forces shall 
apply mutatis mutandis to employees covered by this 
Award. 

(2) When an employee proceeds on unpaid leave there 
will be no accrual towards an Accrued Day Off. 

(3) When an employee proceeds on paid leave there will 
be an accrual towards an Accrued Day Off. 

19.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to 
employees who are nominated by the Association 
to attend short courses conducted by the Austra- 
lian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time are approved by agreement between the 
parties. 

(2) An employee shall be granted up to a maximum of five 
(5) days paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one (1) calendar year provided that 
the total leave being granted in that year and in the 
subsequent year does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the conven- 
ience of the Employer. 

(6) (a) Any application by an employee shall be submitted 
to the Employer for approval at least four (4) weeks before 
the commencement of the course, provided that the 
Employer may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Association indicating that the employee 
has been nominated for the course. The application shall 
provide details as to the subject, commencement date, length 
of course, venue and the authority which is conducting the 
course. 

(7) A qualifying period of twelve (12) months in 
Government employment shall be served before an em- 
ployee is eligible to attend courses or seminars of more than 
a half (1/2) day duration. The Employer may, where special 
circumstances exist, approve an application to attend a 
course or seminar where an employee has less than twelve 
(12) months Government service. 
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(8) (a) The Employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

20.—Leave to Attend Association Business. 
(1) (a) The Employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as an Association nominated representative 

of the employees, is required to attend negotia- 
tions and/or conferences between the Association 
and the Employer; 

(iii) when prior agreement between the Association 
and the Employer has been reached for the 
employee to attend official Association meetings 
preliminary to negotiations or industrial hearings; 

(iv) who, as an Association nominated representative 
of the employees, is required to attend joint 
Association/ management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved, 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
Association business to be conducted or evidence 
to be given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operations of the Employer are not being 

unduly affected and the convenience of the 
Employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The Employer shall not be liable for any expenses 
associated with an employee attending to Association 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

21.—Public Service Holidays. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations, 1988 and Administrative In- 
structions made pursuant to section 19 of the said Act 
relating to Public Service Holidays shall apply mutatis 
mutandis to employees covered by this Award. 

(2) An employee whilst on a public holiday prescribed by 
this clause shall continue to accrue an entitlement to an 
Accrued Day Off. When any of the days observed as a public 
holiday fall on a day when an employee is on an Accrued 
Day Off the employee shall be allowed to take a day's 
holiday in lieu of the holiday on a day immediately 
following the employee's annual leave or a time mutually 
acceptable to the Employer and the employee. 

22.—Overtime. 
(1) Definitions 
In this clause the following expressions shall have the 

following meanings: 
"Prescribed Hours of Duty" shall mean the hours 

of duty prescribed by clause 10 of this Award. 
"Public Service Holiday" means the days men- 

tioned in section 59 of the Public Service Act 1978, and 
any other days which the Governor may appoint as 
Public Service Holidays under the said Act or clause 
21 of this Award. 

"Ordinary Travelling Time" shall mean the time 
which an employee would ordinarily spend in trav- 
elling by public transport once daily from the em- 
ployee's home to the employee's usual headquarters 
and home again. It is the time elapsing between the 
time of departure from home and the official time of 
commencement of duty, and the official time of 
cessation of duty and arrival at home. Where the 
employee has a continuing approval to use a vehicle for 
official business, ordinary travelling time means the 
time spent in travelling by that vehicle from the 
employee's home to headquarters and home again each 
day. 

A "Day" means from midnight to midnight. 
(2) Payment for Overtime 

(a) By direction of the Employer all work performed: 
(i) before or after the prescribed hours of duty 

on a weekday; 
(ii) on a Saturday, Sunday or Public Service 

Holiday, otherwise than during prescribed 
hours of duty, 

shall be deemed as overtime and, subject to the 
provisions of this Award, shall be paid for at the hourly 
rate prescribed by subclause (b) of this clause. 
(b) (i) Payment for overtime shall be calculated on 

an hourly basis in accordance with the 
following formula— 
Monday—Saturday 
For the first two hours on any one day: 
Fortnightly Salary ^ 3 

After the first two hours on any one day: 
Fortnightly Salary x 2 

76 1 
Sundays 
Fortnightly Salary ^ 2 

76 1 
Public Service Holidays 
During prescribed hours of duty: 
Fortnightly Salary v 3 

in addition to the normal days pay. 
During hours outside the prescribed hours of 
duty: 
Fortnightly Salary y 5 

(ii) For the purpose of this subclause "fort- 
nightly salary" shall not include any district 
allowance, personal allowances, qualifica- 
tions allowance, service allowance, special 
allowance or higher duties allowance, unless 
otherwise approved by the Employer. Pro- 
vided that special allowance or higher duties 
allowance shall be included in "fortnightly 
salary" when overtime is worked on duties 
for which these allowances are specifically 
paid. 

(c) Subject to prior agreement in writing, time off in 
lieu of payment may be granted by the employer. 
Such time off in lieu to be determined on an hourly 
basis by dividing the normal hourly rate of pay 
into the amount to which the employee would 
otherwise have been entitled at the prescribed rate 
in accordance with paragraph (b) of this subclause. 
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The employee shall be required to clear 
accumulated time off in lieu within two months 
of the overtime being performed. If the employer 
is unable to release the employee to clear such 
leave, then the employee shall be paid for the 
overtime worked. 

Provided that by agreement between the em- 
ployer and the employee, time off in lieu of 
overtime may be able to be accumulated beyond 
two months from the time the overtime is 
performed so as to be taken in conjunction with 
periods of leave. 

(d) Any commuted allowances and/or time off in lieu 
of overtime, other than that provided in subclause 
(2)(c) of this clause, shall be negotiated only 
between the Association and the Employer; 
provided that where there is disagreement be- 
tween the Association and the Employer as to the 
necessity for or the amount of the commuted 
allowance or time off, a dispute shall be deemed 
to have arisen and shall be referred to a Board of 
Reference. 

(e) No claim for payment or time off in lieu under the 
provisions of this clause shall be allowed in 
respect of any day on which the additional time 
worked amounts to less than 30 minutes. 

(f) (1) An employee, having received prior notice, 
required to return to duty: 

(i) on a Saturday, Sunday or Public Service 
Holiday, otherwise than during pre- 
scribed hours of duty, shall be entitled 
to payment at the rate in accordance 
with subclause (2)(b) of this clause for 
a minimum of three hours; 

(ii) before or after the prescribed hours of 
duty on a weekday shall be entitled to 
payment at the rate in accordance with 
subclause (2)(b) of this clause for a 
minimum period of one and one half 
hours. 

(2) For the purpose of this subclause, where an 
employee is required to return to duty more 
than once, each duty period shall stand alone 
in respect to the application of minimum 
period payment except where the second or 
subsequent return to duty is within any such 
minimum period. 

(g) The provisions of subclause (2)(f) of this clause 
shall not apply in cases where it is customary for 
an employee to return to the place of employment 
to perform a specific job outside the prescribed 
hours of duty, or where the overtime is continuous 
(subject to a meal break) with the completion or 
commencement of prescribed hours of duty. 

(h) When an employee is directed to work overtime 
at a place other than usual headquarters, and 
provided that the place where the overtime is to 
be worked is situated in the area within a radius 
of fifty (50) kilometres from usual headquarters, 
and the time spent in travelling to and from that 
place is in excess of the time which an employee 
would ordinarily spend in travelling to and from 
usual headquarters, and provided such travel is 
undertaken on the same day as the overtime is 
worked, then such excess time shall be deemed to 
form part of the overtime worked. 

(i) Where an employee performs overtime duty after 
the time at which normal hours of duty end on one 
day and before the time at which normal hours of 
duty are to commence on the next succeeding day 
which results in the employee not being off duty 
between these times for a continuous period of not 
less than ten hours, the employee shall be entitled 
to be absent from duty without loss of salary, from 
the time the employee ceased to perform overtime 
duty until the employee has been off duty for a 
continuous period of ten hours. 

(j) Except as provided in paragraph (k) of this 
subclause, payment for overtime, or the granting 
of time off in lieu of overtime, or travelling time, 
shall not be approved in the following cases— 

(i) Employees whose maximum salary or maxi- 
mum salary and allowance in the nature of 
salary exceeds the gross annual equivalent to 
the salary paid in respect of level 5 from time 
to time, as per the Public Authorities Salaries 
Award 1986. 

(ii) Employees whose work is not subject to 
close supervision. 

(k) (i) Notwithstanding the provisions of paragraph 
(j) of this subclause, where from the nature 
of the duties required or from other relevant 
circumstances it appears just and reasonable, 
any such employee as is referred to in that 
subclause shall, with the approval of the 
Employer be paid overtime or granted time 
off in lieu as prescribed by paragraphs (b) or 
(c) respectively of this subclause; and where 
in any such case the Employer declines to 
give such approval a dispute shall be deemed 
to have arisen and shall be referred to a Board 
of Reference. 

(ii) When an employee not subject to close 
supervision is directed by the Employer to 
carry out specific duties involving die work- 
ing of overtime, and provided such overtime 
can be reasonably determined, then such 
employee shall be entitled to payment or time 
off in lieu of overtime worked in accordance 
with paragraphs (b) or (c) of this subclause. 

(1) (i) Where an employee performs overtime duty 
after the time at which normal hours of duty 
are to commence on the next succeeding day 
which results in the employee not being off 
duty between these times for a continuous 
period of not less than ten hours, the 
employee shall be entitled to be absent from 
duty without loss of salary, until from the 
time the employee ceased to perform over- 
time duty the employee has been off duty for 
a continuous period of ten hours. 

(ii) Provided that where an employee is required 
to return to or continue work without the 
break provided in paragraph (l)(i) then the 
employee shall be paid at double the ordinary 
rate until released from duty, or until the 
employee has had ten consecutive hours off 
duty without loss of salary for ordinary 
working time occurring during such absence. 

(iii) The provisions of paragraphs (l)(i) and (l)(ii) 
shall not apply to employees included in 
subclause (4) of this clause. 

(m) Where an employee is required to work a 
continuous period of overtime which extends past 
midnight into the succeeding day the time worked 
after midnight shall be included with that worked 
before midnight for the purpose of calculation of 
payment provided for in paragraph (b) of this 
subclause. 

(n) An employee who reports for duty at the rostered 
time for an overtime shift and is advised that the 
commencing time for such duty has altered or that 
the duty is no longer required shall be paid a 
minimum of two hours at the rate applicable for 
that shift, but this shall not apply to an employee 
who was absent from duty on the employee's last 
rostered shift. 

(3) Meal Allowances 
(a) A break of 30 minutes shall be made for meals 

between 12.00 Noon and 2.00 p.m. and between 
4.30 p.m. and 6.30 p.m. when overtime duty is 
being performed. 
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Except in the case of emergency, an employee 
shall not be compelled to work more than five 
hours overtime duty without a meal break. At the 
conclusion of a meal break the calculation of the 
five hour limit recommences. 

(b) An employee required to work overtime who 
purchases a meal shall be reimbursed for each 
meal purchased at the rate prescribed for that meal 
according to Part II of Schedule B to this Award. 

Provided that the overtime worked when such 
a meal is purchased totals not less than two hours, 
such reimbursement shall be in addition to any 
payment for overtime to which the employee is 
entitled. 

(c) If an employee, having received prior notification 
of a requirement to work overtime, is no longer 
required, then the employee shall be entitled, in 
addition to any other penalty, to reimbursement 
for a meal previously purchased. 

(4) (a) For the purpose of this subclause: 
"Standby" shall mean a written instruction to an 

employee to remain at the employee's place of 
employment during any period outside the employee's 
normal hours of duty, and to perform certain designated 
tasks periodically or on an ad hoc basis. Such employee 
shall be provided with appropriate facilities for 
sleeping if attendance is overnight, and other personal 
needs, where practicable. 

Other than in extraordinary circumstances, employ- 
ees shall not be required to perform more than two 
periods of standby in any rostered week. 

This provision shall not replace normal overtime or 
shift work requirements. 

"On Call" shall mean a written instruction to an 
employee rostered to remain at the employee's resi- 
dence or to otherwise be immediately contactable by 
telephone or paging system outside the employee's 
normal hours of duty in case of a call out requiring an 
immediate return to duty. 

"Availability" shall mean a written instruction to an 
employee to remain contactable, but not necessarily in 
immediate proximity to a telephone or paging system, 
outside the employee's normal hours of duty and be 
available and in a fit state at all such times for recall 
to duty. 

"Availability" will not include situations in which 
employees carry paging devices or make their tele- 
phone numbers available only in the event that they 
may be needed for casual contact or recall to work. 
Subject to paragraph (j) of subclause (3) hereof recall 
to work under such circumstances would constitute 
emergency duty in accordance with subclause (5) of 
this clause. 

(b) Except as otherwise agreed between the employer and 
the Association, an employee who is required by the 
employer to be on "out of hours contact'' during periods off 
duty shall be paid an allowance in accordance with the 
following formulae for each hour or part thereof the 
employee is on "out of hours contact". 
Standby 

1 37.5 
Level 2 (minimum) weekly rate X   X   

37.5 100 
On Call 

1 18.75 
Level 2 (minimum) weekly rate X   X   

37.5 100 
Availability 

1 18.75 50 
Level 2 (minimum) weekly rate X X X  

37.5 100 100 
Such allowances are contained in Part I of Schedule B of 

this award. 

Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is made in accordance with the provisions of 
subclause (3) of this clause when the officer is recalled to 
work. 

(c) Where an employee is required to be "on call" or 
"availaility" and the means of contact is to be by telephone 
the employer shall: 

(i) Where the telephone is not already installed, pay 
the cost of such installation. 

(ii) Where an employee pays or contributes towards 
the payment of the rental of such telephone, pay 
the employee l/52nd of the annual rental paid by 
the employee for each seven days or part thereof 
on which an employee is rostered to be on "on 
call" or "availability". 

(iii) Provided that where as a usual feature of the duties 
an employee is regularly rostered to be on "on 
call" or "availability", pay the full amount of the 
telephone rental. 

(d) An employee shall be reimbursed the cost of all 
telephone calls made on behalf of the employer as a result 
of contact pursuant to paragraph (a) of this clause. 

(e) Where an employee rostered for "on call" or 
"availability" is recalled for duty during the period for 
which the employee is on "out of hours contact" then the 
employee shall receive payment for hours worked in 
accordance with paragraph (b) of subclause (2) of this 
clause. 

(f) Time spent in travelling to and from the place of duty 
where the employee rostered on "on call'' or "availability'' 
is actually recalled to duty, shall be included with actual 
duty performed for purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an 
employee rostered for "out of hours contact" duty. 

(h) An employee in receipt of "out of hours contact" 
allowance and who is recalled to duty shall not be regarded 
as having performed emergency duty in accordance with 
subclause (5) of this clause. 

(i) Employees subject to this clause shall, where 
practicable, be periodically absented from any requirement 
to hold themselves on "standby", "on call" or "availabil- 
ity". 

(5) Emergency Duty 
(a) (i) Where an employee is called on duty to meet 

an emergency at a time when the employee 
would not ordinarily have been on duty, and 
no notice of such call was given prior to 
completion of usual duty on the last day of 
work prior to the day on which called on 
duty, then if called to duty— 
(A) on a Saturday, Sunday or Public Service 

Holiday, otherwise than during pre- 
scribed hours of duty the employee shall 
be entitled to payment at the rate in 
accordance with subclause (2)(b) for a 
minimum period of three hours; 

(B) before or after the prescribed hours of 
duty on a weekday the employee shall 
be entitled to payment at the rate in 
accordance with subclause (2)(b) for a 
minimum period of two and a half 
hours. 

(ii) For the purpose of this clause, where an 
employee is recalled more than once, each 
period of emergency duty shall stand alone 
in respect to the application of the minimum 
period payment, subject to subclause (5)(c). 

(b) Time spent in travelling to and from the place of 
duty where the employee is actually recalled to 
perform emergency duty shall be included with 
the actual duty performed for the purpose of 
overtime payment 
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(c) An employee recalled to work to perform emer- 
gency duty shall not be obliged to work for the 
minimum period if the work is completed in less 
time, provided that an employee called out more 
than once within any such minimum period shall 
not be entitled to any further payment for the time 
worked within that minimum period. 

(6) Excess Travelling Time 

An employee eligible for payment of overtime in 
accordance with this clause, who is required to travel on 
official business outside normal working hours and away 
from usual headquarters shall be granted time off in lieu of 
such actual time spent in travelling at equivalent or ordinary 
rates on weekdays and at time and one half rates on 
Saturdays, Sundays and Public Service Holidays, otherwise 
than during prescribed hours of duty, provided that: 

(a) Such travel is undertaken at the direction of the 
Employer; 

(b) Such travel shall not include: 

(i) time spent in travelling by an employee on 
duty at a temporary headquarters to the 
employee's home for weekends for the 
employee's own convenience; 

(ii) time spent in travelling by plane between the 
hours of 11.00 pm and 6.00 am; 

(iii) time spent in travelling by train between the 
hours of 11.00 pm and 6.00 am; 

(iv) time spent in travelling by ship when meals 
and accommodation are provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an em- 
ployee to a new location; 

(vi) time of travelling in which an employee is 
required by the Employer to drive, outside 
ordinary hours of duty, the Employer's 
vehicle or to drive the employee's own motor 
vehicle involving the payment of mileage 
allowance, but such time shall be deemed to 
be overtime and paid in accordance with 
subclause (2)(b). 

23.—Motor Vehicle Allowances. 

(1) Definitions 

In this clause the following expressions shall have the 
following meaning:— 

"A year" means twelve months commencing on the 
first day of July and ending on the thirtieth day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of fifty (50) kilometres from the Perth Central 
Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the Land Act 
1933-1972 excluding the area contained within the 
Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the employee at the time of applying for the 
position by way of publication in the advertisement for 
the position, written advice to the employee contained 
in the offer for the position or oral communication at 
interview by an interviewer and such requirement is 
accepted by the officer either in writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business but shall exclude all absences 
which effect entitlements as provided by the Schedule 
attached to Administrative Instruction 610 made 
pursuant to section 19 of the Public Service Act 1978. 

(2) Allowance for Employees Required to Supply and 
Maintain a Vehicle as a Term of Employment 

(a) An employee who is required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment shall 
be reimbursed in accordance with the appropriate 
rates set out in Part I of Schedule C of this award 
for journeys travelled on official business and 
approved by the Employer. 

(c) Time off in lieu will not be granted for periods of . , , . , , ,, ,, 
less than thirty minutes. F ^ An emPloyf .s re.mbursed under the J provisions of subclause (2)(a) will also be subject 

(d) Where such travel is undertaken on a normal to the following conditions:— 
working day, time off in lieu is granted only for ... „ , . 
such time spent in travelling before and/or after ® or. ''"T'n86! subclause (2)(a) an 
the usual hours of duty, and where the exigencies employee shall be reimbursed with the 
of travel compel an employee to travel during the appropnate rates set out 'nPartl of Schedule 
employee's usual lunch interval such additional S for ,the distance travelled from the em- 
travelling time is not to be taken into account in P10^6 s ^sidence to the p ace of duty and 
computing the number of hours of travelling time j.or e ^ distance travelled from p ace of jug duty to residence except on a day where the 

employee travels direct from residence to 
(e) Where such travel is undertaken on a normal headquarters and return and is not required 

working day, time off in lieu is granted only for to use the vehicle on official business during 
such time spent in travelling before and/or after the day. 
the usual hours of duty which is in excess of the , . 
employee's ordinary travelling time. (") where an employee m the course of a journey 

travels through two or more separate areas, 
(f) Except as provided in paragraph (b) of this reimbursement shall be made at the appropri- 

subclause, all time spent in actual travel on ate rate applicable to each of the areas 
Saturdays, Sundays and Public Service Holidays traversed as set out in Part I of Schedule C. 
otherwise than during prescribed hours of duty, ,..., „„ , 
shall be deemed to be excess travelling time. ("0 where an employee does not travel m excess 

of 4000 kilometres in a year an allowance 
(g) In the case of an employee absent from usual calculated by multiplying the appropriate 

headquarters, not involving an overnight stay, the rate per kilometre by the difference between 
time spent by the employee, outside the prescribed the actual distance travelled and 4000 kilom- 
hours of duty, in waiting between the time of etres shall be paid to the employee provided 
mrival at place of duty and the time of commenc- that where the employee has less than 12 
ing duty, and between the time of ceasing duty and months qualifying service in the year then the 
the time of departure by the first available 4000 kilometre distance will be reduced on 
transport shall be deemed to be excess travelling a pro rata basis and the allowance calculated 
time. accordingly. 
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(iv) Where a part-time employee is eligible for 
the payment of an allowance under subclause 
(2)(b)(iii) such allowance shall be calculated 
on the proportion of total hours worked in 
that year by the employee to the annual 
standard hours had the employee been em- 
ployed on a full time basis for the year. 

(v) An employee who is required to supply and 
maintain a motor vehicle for use on official 
business is excused from this obligation in 
the event of the vehicle being stolen, con- 
sumed by fire, or suffering a major and 
unforseen mechanical breakdown or acci- 
dent, in which case all entitlement to reim- 
bursement ceases while the employee is 
unable to provide the motor vehicle or a 
replacement. 

(vi) The employer may elect to waive the 
requirement that an employee supply and 
maintain a motor vehicle for use on official 
business, but three months written notice of 
the intention to do so shall be given to the 
employee concerned. 

(3) Allowance for Employees relieving Employees 
Subject to Subclause (2) 

(a) An employee not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an employee required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate rates 
set out in Part I of Schedule C for all journeys 
travelled on official business and approved by the 
Employer where the employee is required to use 
his/her vehicle on official business whilst carrying 
out the relief duties. 

(b) For the purposes of subclause (3)(a) an employee 
shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Part I of Schedule C for the distance travelled from 
the employee's residence to place of duty and the 
return distance travelled from place of duty to 
residence except on a day where the employee 
travels direct from residence to headquarters and 
return and is not required to use the vehicle on 
official business during the day. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Part I of Schedule C. 

(d) For the purposes of this subclause the allowance 
provided in subclause (2)(b)(iii) and (iv) shall not 
apply. 

(4) Allowance for Other Employees using Vehicle on 
Official Business 

(a) An employee who is not required to supply and 
maintain a motor vehicle for use when travelling 
on official business as a term of employment, but 
when requested by the Employer voluntarily 
consents to use the vehicle shall, for journeys 
travelled on official business approved by the 
Employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in 
Parts II and III of Schedule C of this award. 

(b) For the purpose of subclause (4)(a) an employee 
shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance 
between the employee's residence and headquar- 
ters and the return distance from headquarters to 
residence. 

(c) Where an employee in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as set 
out in Parts II and III of Schedule C. 

(5) Allowance for Towing Employer's Caravan or Trailer 
In cases where employees are required to tow the 

Employer's caravan on official business, the additional rate 
shall be three cents per kilometre. When the Employer's 
trailer is towed on official business the additional rate shall 
be two cents per kilometre. 

24.—Property Allowances. 
(1) Definitions 
In this clause the following expressions shall have the 

following meaning: 
"Agent" means a person carrying on business as an 

estate agent in a State or Territory of the Common- 
wealth, being, in a case where the law of that State or 
Territory provides for the registration or licensing of 
persons who carry on such a business, a person duly 
registered or licensed under that law. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona-fide 
domestic basis, although not legally married to that 
person. 

"Dependent relative" in relation to an employee 
means a relative or other person who is solely 
dependent on the employee for support. 

"Expenses" in relation to an employee means all 
costs incurred by the employee in the following areas: 
(a) Legal Fees in accordance with the Solicitor's 

Remuneration Order, 1976 as amended and 
varied, duly paid to a solicitor or in lieu thereof 
fees charged by a settlement agent for professional 
costs incurred in respect of the sale or purchase, 
the maximum fee to be claimed shall be as set out 
under item 8 of the above Order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in respect of 
the sale or purchase of the residence. 

(c) Real Estate Agent's Commission in accordance 
with that fixed by the Real Estate and Business 
Agents Supervisory Boards, acting under Section 
61 of the Real Estate and Business Agents Act 
1978, duly paid to an agent for services rendered 
in the course of an incidental to the sale of the 
property, the maximum fee to be claimed shall be 
fifty percent (50%) as set out under Items 1 or 
2—Sales by Private Treaty or Items 1 or 2—Sales 
by Auction of the Maximum Remuneration 
Notice. 

(d) Stamp duty. 
(e) Fees paid to the Registrar of Titles or to the 

employee performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution of discharge of 
a first mortgage. 

(g) The amount of expenses reasonably incurred by 
the employee in advertising the residence for sale. 

"Locality" in relation to an employee means: 
(a) Within the metropolitan area, that area within a 

radius of fifty (50) kilometres from the Perth City 
Railway Station, and 

(b) Outside the metropolitan area, that area within a 
radius of fifty (50) kilometres from an employee's 
headquarters when they are situated outside of the 
metropolitan area. 

"Property" shall mean a "residence" as defined in 
this clause, including a block of land purchased for the 
purpose of erecting a residence thereon to the extent 
that it represents a normal urban block of land for the 
particular locality. 
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"Residence" includes any accommodation of a kind 
commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including Dwelling 
house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal 
urban block of land for the particular locality. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Tferritory of 
the Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a 
person duly registered or licensed under that law. 

"Spouse" means an employee's spouse including 
defacto spouse. 

(2) Property Allowance 
(a) When an employee is transferred from one locality 

to another in the public interest or in the ordinary 
course of promotion or transfer, or on account of 
illness due to causes over which the employee has 
no control, the employee shall be entitled to be 
paid a property allowance for reimbursement of 
expenses incurred by the employee: 

(i) In the sale of a residence in the employee's 
former locality, which, at the date on which 
the employee received notice of transfer to a 
new locality: 
(A) the employee owned and occupied; or 
(B) the employee was purchasing under a 

contract of sale providing for vacant 
possession; or 

(C) the employee was constructing for the 
employee's own permanent occupation, 
on completion of construction; and 

(ii) In the purchase of a residence or land for the 
purpose of erecting a residence thereon for 
the employee's own permanent occupation in 
the new locality. 

(b) An employee shall be reimbursed such following 
expenses as are incurred in relation to the sale of 
a residence: 

(i) If the employee engaged an agent to sell the 
residence on the employee's behalf—fifty 
percent of the amount of the commission 
paid to the agent in respect of the sale of the 
residence; 

(ii) if a solicitor was engaged to act for the 
employee in connection with the sale of the 
residence—the amount of the professional 
costs and disbursements necessarily incurred 
and paid to the solicitor in respect of the sale 
of the residence; 

(iii) if the land on which the residence is created 
was subject to a first mortgage and that 
mortgage was discharged on the sale, then an 
employee shall, if, in a case where a solicitor 
acted for the mortgagee in respect of the 
discharge of the mortgage and the employee 
is required to pay the amount of professional 
costs and disbursements necessarily incurred 
by the mortgagee in respect of the discharge 
of the mortgage—the amount so paid by the 
employee; 

(iv) if the employee did not engage an agent to 
sell the residence on his or her behalf—the 
amount of the expenses reasonably incurred 
by the employee in advertising the residence 
for sale. 

(c) An employee shall be reimbursed such following 
expenses as are incurred in relation to the purchase 
of a residence: 

(i) if a solicitor or settlement agent was engaged 
to act for the employee in connection with the 
purchase of the residence—the amount of the 

professional costs and disbursements neces- 
sarily incurred and paid to the solicitor or 
settlement agent in respect of the purchase of 
the residence; 

(ii) if the employee mortgaged the land on which 
the residence was erected in conjunction with 
the purchase of the residence, then an 
employee shall, if, in a case where a solicitor 
acted for the mortgagee and the employee is 
required to pay and has paid the amount of 
the professional costs and disbursements 
(including valuation fees but not a procura- 
tion fee payable in connection with the 
mortgage) necessarily incurred by the mort- 
gagee in respect of the mortgage—the 
amount so paid by the employee; 

(iii) if the employee did not engage a solicitor or 
settlement agent to act for him/her in 
connection with the purchase or such a 
mortgage—the amount of the expenses rea- 
sonably incurred by the employee in connec- 
tion with the purchase or the mortgage, as the 
case may be, other than a procuration fee paid 
by the employee in connection with the 
mortgage. 

(d) An employee is not entitled to be paid a property 
allowance under subclause (2)(a)(ii) unless the 
employee is entitled to be paid a property 
allowance under subclause (2)(a)(i), provided that 
the Employer may approve the payment of a 
property allowance under subclause (2)(a)(ii) to an 
employee who is not entitled to be paid a property 
allowance under subclause (2)(a)(i) if the Em- 
ployer is satisfied that it was necessary for the 
employee to purchase a residence or land for the 
purpose of erecting a residence thereon in a new 
locality because of a transfer from a former 
locality. 

(e) For the purpose of this clause it is immaterial that 
the ownership, sale or purchase is carried out on 
behalf of an employee who owns solely, jointly or 
in common with: 

(i) the employee's spouse, or 
(ii) a dependent relative, or 

(iii) the employee's spouse and a dependent 
relative. 

(f) Where an employee sells or purchases a residence 
jointly or in common with another person—not 
being a person referred to in subclause (2)(e)—the 
employee shall be paid only the proportion of the 
expenses for which the employee is responsible. 

(g) An application by an employee for a property 
allowance shall be accompanied by evidence of 
the payment by the employee of the expenses, 
being evidence that is satisfactory to the Em- 
ployer. 

(h) Notwithstanding the foregoing provisions, an 
employee is not entitled to the payment of a 
property allowance: 

(i) In respect of a sale or purchase prescribed in 
subclause (2)(a) which is effected: 
(A) more than twelve months after the date 

on which the employee took up duty in 
the new locality; or 

(B) after the date on which the office 
received notification of being trans- 
ferred back to the former locality; 

provided that the Employer may, in excep- 
tional circumstances, grant an extension of 
time for such period as is deemed reasonable. 

(ii) Where the employee is transferred from one 
locality to another solely at the employee's 
own request or on account of misconduct. 
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(i) Where there is a dispute or disagreement concern- 
ing: 

(i) the necessity to purchase a residence or land; 
(ii) the amount of the disbursements necessarily 

incurred and duly paid by the employee; 
(iii) the amount of expenses reasonably incurred 

by an employee when: 
(A) the employee did not engage an agent to 

sell the residence on the employee's 
behalf, or 

(B) the employee did not engage a solicitor 
or settlement agent to act for the 
employee in connection with the pur- 
chase or a mortgage, 

it shall be deemed to be a dispute or 
disagreement and referred to a Board of 
Reference. 

25.—Miscellaneous Allowances. 
(1) Definitions 
In this clause, the following expressions shall have the 

following meaning: 
"Metropolitan Area" means that area within a 

radius of fifty (50) kilometres from Perth City Railway 
Station. 

"A day" means from midnight to midnight. 
"Defacto Spouse" means a person of the opposite 

sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona-fide 
domestic basis, although not legally married to that 
person. 

"Headquarters" means the place in which the 
principle work of an employee is carried out, as defined 
by the Employer. 

"Dependant" in relation to an employee means: 
(i) spouse including defacto spouse; 

(ii) child/children; or 
(iii) other dependant family; 
who reside with the employee and who relies on the 
employee for support. 

"Administrative Instruction" means an Administra- 
tive Instruction published in accordance with section 
19 of the Public Service Act 1978. 

(2) Travelling Allowance 
An employee who travels on official business shall be 

reimbursed reasonable expenses on the following basis: 
(a) When a trip necessitates an overnight stay away 

from headquarters and the employee: 
(i) is supplied with accommodation and meals 

free of charge; or 
(ii) attends a course, conference, etc., where the 

fee paid includes accommodation and meals; 
or 

(iii) travels by rail and is provided with a sleeping 
berth and meals; or 

(iv) is accommodated at a Government institu- 
tion, hostel or similar establishment and 
supplied with meals. 

Reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule D. 

(b) When a trip necessitates an overnight stay away 
from headquarters and the employee is fully 
responsible for his/her own accommodation, 
meals and incidental expenses: 

(i) where hotel or motel accommodation is 
utilised reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items 4 to 8 of Schedule D; and 

(ii) where other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in 
accordance with the rates prescribed in 
Column A, Items 9, 10 or 11 of Schedule D. 

(c) When a trip necessitates an overnight stay away 
from headquarters and accommodation only is 
provided at no charge to the employee, reimburse- 
ment shall be made in accordance with the rates 
prescribed in Column A, items 1, 2 or 3 and items 
12,13or 14 subject to the employees'certification 
that each meal claimed was actually purchased. 

(d) To calculate reimbursement under subclauses 
(2)(a) and (2)(b) for a part of a day, the following 
formula shall apply: 

(i) If departure from headquarters is: 
before 8.00 a.m.—100% of the daily rate. 
8.00 a.m. or later but prior to 1.00 p.m.— 
90% of the daily rate. 
1.00 p.m. or later but prior to 6.00 p.m.— 
75% of the daily rate. 
6.00 p.m. or later—50% of the daily rate, 

(ii) If arrival back at headquarters is: 
8.00a.m. or later but prior to l.OO.p.m.— 
10% of the daily rate. 
I.00 p.m. or later but prior to 6.00 p.m.— 
25% of the daily rate. 
6.00 p.m. or later but prior to 11.00 p.m.— 
50% of the daily rate. 
II.00 p.m. or later—100% of the daily rate. 

(e) When an employee travels to a place outside a 
radius of fifty (50) kilometres measured from the 
employee's headquarters, and the trip does not 
involve an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items 12 or 13 of 
Schedule D subject to the employee's certification 
that each meal claimed was actually purchased: 
Provided that when an employee departs from 
headquarters before 8.00 a.m. and does not arrive 
back at headquarters until after 11.00 p.m. on the 
same day the employee shall be paid at the 
appropriate rate prescribed in Column A, Items 4 
to 8 of Schedule D. 

(f) When it can be shown to the satisfaction of the 
Employer by the production of receipts that 
reimbursement in accordance with Schedule D 
does not cover an employee's reasonable expenses 
for a whole trip the employee shall be reimbursed 
the excess expenditure. 

(g) In addition to the rates contained in Schedule D 
an employee shall be reimbursed reasonable 
incidental expenses such as train, bus and taxi 
fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(h) If on account of lack of suitable transport facilities 
an employee necessarily engages reasonable ac- 
commodation for the night prior to commencing 
travelling on early morning transport the em- 
ployee shall be reimbursed the actual cost of such 
accommodation. 

(i) Reimbursement of expenses shall not be sus- 
pended should an employee become ill whilst 
travelling, provided such illness is approved in 
accordance with the provisions of the Public 
Service Regulations 1988 and Administrative 
Instructions, and the employee continues to incur 
accommodation, meal and incidental expenses. 

(j) An employee who is relieving at or temporarily 
transferred to any place within a radius of fifty 
(50) kilometres measured from the employee's 
headquarters shall not be reimbursed the cost of 
midday meals purchased, but an employee trav- 
elling on duty within that area which requires 
absence from the employee's headquarters over 
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the usual midday meal period shall be paid at the 
rate prescribed by Item 17 of Schedule D for each 
meal necessarily purchased, provided that: 

(i) such travelling is not a normal feature in the 
performance of the employee's duties; and 

(ii) such travelling is not within the suburb in 
which the employee resides; and 

(iii) total reimbursement under this subclause for 
any one pay period shall not exceed the 
amount prescribed by Item 18 of Schedule D. 

(3) Transfer Allowance 

(a) Subject to paragraphs (b) and (e) of subclause (3) 
hereof, an employee who is transferred to a new 
locality in the public interest, or in the ordinary 
course of promotion or transfer, or on account of 
illness due to causes over which the employee has 
no control, shall be paid at the rates prescribed in 
Column A, Item 4, 5 or 6 of Schedule D of this 
award for a period of fourteen days after arrival 
at new headquarters within Western Australia or 
Column A, Items 7 and 8 of Schedule D of this 
award for a period of twenty-one days after arrival 
at a new headquarters in another State of 
Australia: Provided that if an employee is required 
to travel on official business during the said 
periods, such period will be extended by the time 
spent in travelling. Under no circumstances, 
however, shall the provisions of this subclause 
operate concurrently with those of subclause (2) 
of this award to permit an employee to be paid 
allowances in respect of both travelling and 
transfer expenses for the same period. 

(b) Prior to the payment of an allowance specified in 
paragraph (a) of subclause (3) hereof, the em- 
ployer shall: 

(i) require the employee to certify that perma- 
nent accommodation has not been arranged 
or is not available from the date of transfer. 
In the event that permanent accommodation 
is to be immediately available, no allowance 
is payable; and 

(ii) require the employee to advise the employer 
that should permanent accommodation be 
arranged or become available within the 
prescribed allowance periods, the employee 
shall refund a pro rata amount of the 
allowance for that period the occupancy in 
permanent accommodation takes place prior 
to the completion of the prescribed allowance 
periods. 

Provided also that should an occupancy date 
which falls within the specified allowance periods 
be notified to the employer prior to the employee's 
transfer, the payment of a pro rata amount of the 
allowance should be made in lieu of the full 
amount. 

(c) If an employee is unable to obtain reasonable 
accommodation for the transfer of the employee's 
home within the prescribed period referred to in 
paragraph (a) hereof and the employer is satisfied 
that the employee has taken all possible steps to 
secure reasonable accommodation, such employee 
shall, after the expiration of the prescribed period 
to be paid in accordance with the rates prescribed 
by Column B, Item 4, 5, 6, 7 or 8 of Schedule D 
of this award as the case may require, until such 
time as the employee has secured reasonable 
accommodation: Provided that the period of 
reimbursement under this subclause shall not 
exceed seventy-seven days without the approval 
of the employer. 

(d) When it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred by an 
employee on transfer, an appropriate rate of 
reimbursement shall be determined by the em- 
ployer. 

(e) An employee who is transferred to the employer's 
accommodation shall not be entitled to reimburse- 
ment under this clause. Provided that: 

(i) Where entry into the Employer's accommo- 
dation is delayed through circumstances 
beyond the employee's control an employee 
may, subject to the production of receipts, be 
reimbursed actual reasonable accommoda- 
tion and meal expenses for the employee and 
dependants less a deduction for normal living 
expenses prescribed in Column A, Items 15 
and 16 of Schedule D of this award. 

(ii) If any costs are incurred under subclause (4) 
paragraph (b) of this award they shall be 
reimbursed by the Employer. 

(4) Disturbance Allowance 

(a) Where an employee is transferred and incurs 
expenses in the areas referred to in subclause 
(4)(b) as a result of that transfer then the employee 
shall be granted a Disturbance Allowance and 
shall be reimbursed by the Employer the actual 
expenditure incurred upon production of receipts 
or such other evidence as may be required. 

(b) The Disturbance Allowance shall include: 

(i) Costs incurred for telephone installation at 
the employee's new residence provided that 
the cost of telephone installation shall be 
reimbursed only where a telephone was 
installed at the employee's former residence 
including the Employer's accommodation. 

(ii) Costs incurred with the connection or recon- 
nection of services to the employee's house- 
hold including the Employer's accommoda- 
tion for water, gas or electricity. 

(5) Removal Allowance 

(a) When an employee is transferred in the public 
interest, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes 
over which the employee has no control, the 
employee shall be reimbursed: 

(i) The actual reasonable cost of conveyance of 
the employee and dependants. 

(ii) The actual cost (including insurance) of the 
conveyance of the employee's household 
furniture effects and appliances up to a 
maximum volume of 35 cubic metres, pro- 
vided that a larger volume may be approved 
by the employer in special cases. 

(iii) An allowance of $477.00 for accelerated 
depreciation and extra wear and tear on 
furniture, effects and appliances for each 
occasion that an employee is required to 
transport their furniture, effects and appli- 
ances: Provided that the employer is satisfied 
that the value of household furniture, effects 
and appliances moved by the employee is at 
least $2,854.00. 

(b) An employee who is transferred solely at the 
employee's own request or on account of miscon- 
duct must bear the whole cost of removal unless 
otherwise determined by the employer prior to 
removal. 
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(c) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the 
removal of a motor vehicle. If authorised by the 
employer to travel to a new locality in the 
employee's own motor vehicle, reimbursement 
shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for use on official 
business at the employee's new headquarters, 
reimbursement for the distance necessarily 
travelled shall be on the basis of the 
appropriate rate prescribed by subclause (2) 
of clause 23 of this award. 

(ii) Where the employee will not be required to 
maintain a motor vehicle for use on official 
business at the new headquarters reimburse- 
ment for the distance necessarily travelled 
shall be on the basis of one half (1/2) of the 
appropriate rate prescribed by subclause (4) 
of clause 23 of this award. 

(d) The employee shall, before removal is undertaken, 
obtain quotes from at least two carriers which 
shall be submitted to the employer, who may 
authorise the acceptance of the more suitable: 
Provided that payment for a volume amount 
beyond 35 cubic metres by a Department is not to 
occur without the written approval of the em- 
ployer having first being obtained. 

(e) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the 
maximum prescribed by subparagraph (ii) of 
paragraph (a) of subclause (5) to compensate for 
loss in any case where an employee with prior 
approval of the employer, disposes of furniture, 
effects and appliances instead of removing them 
to the employee's new headquarters: Provided that 
such payment shall not exceed the sum which 
would have been paid if such furniture, effects and 
appliances had been removed by the cheapest 
method of transport available and the volume was 
35 cubic metres. 

(0 Where an employee is transferred to the em- 
ployer's accommodation or private rental accom- 
modation where furniture is provided and as a 
consequence the employee is obliged to store their 
own furniture the employee shall be reimbursed 
the actual cost of such storage up to a maximum 
allowance of $633.00 per annum. Actual cost is 
deemed to include the premium for adequate 
insurance coverage of the value of the furniture 
stored. An allowance under this subclause shall 
not be paid for a period in excess of four years 
without the approval of the employer or private 
rental accommodation. 

(g) Receipts must be produced for all sums claimed. 

(h) New appointees shall be entitled to receive the 
benefits of this clause if they are required by the 
employer to participate in any training course 
prior to being posted to their respective positions. 
This entitlement shall only be available to 
employees who have completed their training and 
who incur costs when moving to their first posting. 

(6) Relieving Allowance 

An employee who is required to take up duty away from 
usual headquarters on relief duty or to perform special duty, 
and necessarily resides temporarily away from the em- 
ployee's usual place of residence shall be reimbursed 
reasonable expenses on the following basis: 

(a) Where the employee: 

is supplied with accommodation and meals 
free of charge, or 

is accommodated at a Government institu- 
tion, hostel or similar establishment and 
supplied with meals, 

reimbursement shall be in accordance with the 
rates prescribed in Column A, items 1, 2 or 3 of 
Schedule D. 

(b) Where employees are fully responsible for their 
own accommodation, meals and incidental ex- 
penses and hotel or motel accommodation is 
utilised: 

(i) For the first forty-two (42) days after arrival 
at the new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column A, Items 4 to 8 of Schedule D. 

(ii) For periods in excess of forty-two (42) days 
after arrival in the new locality reimburse- 
ment shall be in accordance with the rates 
prescribed in Column B, Items 4 to 8 of 
Schedule D for employees with dependants 
or Column C, Items 4 to 8 of Schedule D for 
other employees: Provided that the period of 
reimbursement under this subclause shall not 
exceed forty-nine (49) days without the 
approval of the Employer. 

(c) Where employees are fully responsible for their 
own accommodation, meal and incidental ex- 
penses and other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in accor- 
dance with the rates prescribed in Column A, 
Items 9, 10 or 11 of Schedule D. 

(d) If an employee whose normal duties do not 
involve camp accommodation is required to 
relieve or perform special duty resulting in a stay 
at a camp, the employee shall be paid camping 
allowance for the duration of the period spent in 
camp, and in addition, shall be paid a lump sum 
of $105.00 to cover incidental personal expenses: 
Provided that an employee shall receive no more 
than one lump sum $105.00 in any one period of 
three (3) years. 

(e) Reimbursement of expenses shall not be sus- 
pended should an employee become ill whilst on 
relief duty, provided leave for the period of such 
illness is approved in accordance with the provi- 
sions of the Public Service Regulations 1988 and 
Administrative Instructions, and the employee 
continues to incur accommodation, meal and 
incidental expenses. 

(f) When an employee who is required to relieve or 
perform special duties in accordance with the 
preamble of this subclause is authorised by the 
Employer to travel to the new locality in the 
employee's own motor vehicle, reimbursement 
for the return journey shall be as follows: 

(i) Where the employee will be required to 
maintain a motor vehicle for the performance 
of the relieving or special duties, reimburse- 
ment shall be in accordance with the appro- 
priate rate prescribed by clause 23(2) of this 
Award. 

(ii) Where the employee will not be required to 
maintain a motor vehicle for the performance 
of the relieving or special duties reimburse- 
ment shall be on the basis of one half (1/2) 
of the appropriate rate prescribed by clause 
23(4) of this Award provided that the 
maximum amount of reimbursement shall 
not exceed the cost of the fare by public 
conveyance which otherwise would be util- 
ised for such return journey. 

(g) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient to 
meet reasonable additional costs incurred, an 
appropriate rate of reimbursement shall be deter- 
mined by the Employer. 
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(h) The provisions of subclause (2) shall not operate 
concurrently with the provisions of this subclause 
to permit an employee to be paid allowances in 
respect of both travelling and relieving expenses 
for the same period: Provided that where an 
employee is required to travel on official business 
which involves an overnight stay away from the 
employee's temporary headquarters the Employer 
may extend the periods specified in subclause 
(6)(b) of this clause by the time spent in travelling. 

(i) An employee who is directed to relieve another 
employee or to perform special duty away from 
the employee's usual headquarters and is not 
required to reside temporarily away from the 
employee's usual place of residence shall, if the 
employee is not in receipt of a higher duties or 
special allowance for such work, be reimbursed 
the amount of additional fares paid by the 
employee travelling by public transport to and 
from the place of temporary duty. 

(7) Protective Clothing 

An employee engaged on work which requires the 
provision of protective clothing shall be: 

(a) provided with the requisite protective clothing 
with the laundering costs for such protective 
clothing being at the expense of the employer; or 

(b) provided with an annual allowance, as agreed 
between the association and the employer, which 
shall incorporate the cost of purchase and laundry 
of the requisite protective clothing. 

Provided that nothing contained in this clause shall affect 
the obligations of the employer to provide clothing pursuant 
to the Occupational Health, Safety and Welfare Act 1984. 

(8) Weekend Absence from Residence 

(a) An employee who is temporarily absent from 
normal headquarters on relieving duty or trav- 
elling on official business outside a radius of three 
hundred and twenty (320) kilometres measured 
from the normal headquarters and is necessarily 
absent from the employee's residence and sepa- 
rated from dependants, shall be granted an 
additional day's leave for every group of three (3) 
consecutive weekends so absent, provided that 
each weekend shall be counted as a member of 
only one group. Provided that: 

(i) The relief duty or travelling on official 
business is within Australia and the em- 
ployee is not directed to work on the 
weekend by the Employer. 

(ii) An additional day's leave shall not be 
allowed if the Employer has approved the 
employee's dependants' accompanying the 
employee during the period of relief or 
travelling. 

(iii) Additional leave under this subclause shall 
be commenced within one (1) month of the 
period of relief duty or travelling being 
completed unless the Employer approves 
otherwise. 

(iv) The annual leave loading provided by sub- 
clause (10) of this clause shall not apply to 
any leave entitlements under this subclause. 

(b) (i) An employee who is temporarily absent from 
normal headquarters on relieving duty or 
travelling on official business outside a 
radius of three hundred and twenty (320) and 
up to four hundred (400) kilometres meas- 
ured from the normal headquarters, may elect 
to have the benefit of concessions provided 
by paragraph (c) of this subclause in lieu of 
those provided by paragraph (a). 

(ii) Kalgoorlie, Albany and Geraldton shall be 
regarded as being within a radius of four 
hundred (400) kilometres for the purpose of 
this subclause in the case of an employee 
resident in the Metropolitan Area. 

(c) An employee who is temporarily absent from 
normal headquarters on relieving duty or trav- 
elling on official business within a radius of three 
hunched and twenty (320) kilometres measured 
from headquarters, and such relief duty or travel 
would normally necessitate the employee being 
absent from their residence for a weekend, shall 
be allowed to return to such residence for the 
weekend. Provided that: 

(i) An employee who is directed to work on a 
weekend by the Employer shall not be 
entitled to the concessions provided by this 
subclause. 

(ii) All travelling to and from the employee's 
residence shall be undertaken outside of the 
hours of duty prescribed by clause 10 of this 
Award. 

(iii) An employee who has obtained the approval 
of the Employer for dependants to accom- 
pany the employee during the period of relief 
or travelling shall not be entitled to the 
concessions provided by this subclause. 

(iv) When an employee is authorised by the 
Employer to use the employee's own motor 
vehicle to travel to the locality where the 
relief duty is being performed or when 
travelling on official business the employee 
shall be reimbursed on the basis of one half 
(1/2) of the appropriate rate prescribed by 
clause 23(4) of this Award for the journey to 
the employee's residence for the weekend 
and the return to the place of relief duty. 
Provided that the maximum amount of 
reimbursement shall not exceed the cost of 
the rail or bus fare by public conveyance 
which otherwise would be utilised for such 
journey and payment shall be made only to 
the owner of such vehicle. 

(v) When an employee has been authorised by 
the Employer to use the Employer's motor 
vehicle in connection with the relief duty or 
travelling on official business, the employee 
shall be allowed to use that vehicle for the 
purpose of returning to the employee's 
residence for the weekend as provided by this 
subclause. 

(vi) An employee who does not use their own 
motor vehicle or the Employer's motor 
vehicle as provided by subparagraphs (iv) 
and (v) of this paragraph, shall be reimbursed 
the cost of the fare by public conveyance by 
road or rail for the journey to and from the 
employee's residence for the weekend. 

(vii) An employee who does not make use of the 
provisions of this subclause shall be paid 
travelling allowance or relieving allowance 
as the case may require in accordance with 
the provisions of subclauses (2) or (6) of this 
clause. 

(viii) An employee who returns to their residence 
for the weekend in accordance with the 
provisions of this subclause shall not be 
entitled to the reimbursement of any ex- 
penses allowed by subclauses (2) and (6) of 
this clause during the period from the time 
when the employee returns to his or her other 
residence to the time of departing from such 
residence to travel to resume duty at the place 
away from the residence. 
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(9) Annual Leave Loading 

(a) Employees proceeding on annual leave of absence 
for recreation in accordance with the provisions of 
Section 59 of the Public Service Act 1978 shall 
be paid a loading on such leave as shall be 
negotiated between the Employer and the Associ- 
ation. 

(b) Pursuant to subclause 10(a) above and subject to 
the provisions of subclauses 10(d) and 10(h) a 
loading equivalent to 17.5% of normal salary is 
payable to employees proceeding on annual leave, 
including accumulated annual leave. 

(c) Pursuant to subclause 10(a) above and subject to 
the provisions of subclauses 10(d) and 10(h), shift 
workers who are granted an additional weeks 
penalty leave when proceeding on annual leave 
including accumulated annual leave shall be paid: 

(i) the average shift and weekend penalties 
earned in each of the four (4) weeks prior to 
proceeding on annual leave, or; 

(ii) a loading equivalent to 20% of normal salary 
for five weeks leave; whichever is the 
greater. 

(d) (i) Subject to the provisions of subclause 10(0 
the loading is paid on a maximum of four 
weeks annual leave, or five weeks in the case 
of shift workers who are granted an addi- 
tional weeks penalty leave. Payment of the 
loading is not made on additional leave 
granted for any other purpose (eg to employ- 
ees whose headquarters are located North of 
the 26° South Latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all Males 
in Western Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year immediately 
preceding that in which the leave com- 
mences. 

(iii) Maximum payment to shift workers who are 
granted an additional week's penalty leave 
shall not exceed 5/4ths of the Average 
Weekly Total Earnings of all Males in 
Western Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year immediately 
preceding that in which the leave com- 
mences. 

(e) Annual leave commencing in any year and 
extending without a break into the following year 
attracts the loading calculated on the salary 
applicable on the day the leave commenced. 

(f) The loading payable on approved accumulated 
annual leave shall be at the rate applicable at the 
date the leave is commenced. Under these 
circumstances an employee can receive up to the 
maximum loading for the approved accumulated 
annual leave in addition to the loading for the 
current year's entitlement. 

(g) A pro rata loading is payable on periods of 
approved annual leave less than four (4) weeks. 

(h) The loading is calculated on the rate of salary the 
employee receives under this Award at the date of 
commencing leave. 

(i) Where payment in lieu of accrued or pro rata 
annual leave is made on the death or retirement 
of an employee, a loading calculated in accor- 
dance with the terms of this subclause is to be paid 
on accrued and pro rata annual leave. 

(j) When an employee resigns, an annual leave 
loading shall be paid as follows: 

Accrued entitlements to annual leave—a load- 
ing calculated in accordance with the terms of this 
subclause for accrued annual leave is to be paid. 

Pro rata annual leave—no loading is to be paid, 
(k) (i) An employee who is dismissed under clause 

7(7) of this Award shall be entitled to annual 
leave loading on accrued annual leave only, 
but no loading shall be payable on pro rata 
leave. 

(ii) An employee whose employment is termi- 
nated by the Employer other than under 
clause 7(7) of this Award shall be entitled to 
receive annual leave loading on accrued and 
pro rata annual leave. 

(1) Part time employees shall be paid a proportion of 
the annual leave loading at the salary rate 
applicable. Provided that the maximum loading 
payable shall be calculated in accordance with the 
following: 

Maximum Loading in 
Hours worked per accordance with 
fortnight subclause 10(d) of this clause   x     

76 1 
(m) An employee who has been permitted to proceed 

on annual leave and who ceases duty other than 
by resignation or dismissal under clause 7(7) of 
this Award before completing the required contin- 
uous service to accrue the leave must refund the 
value of the unearned pro rata portion of leave 
loading but no refund is required in the event of 
the death of an employee. 

An employee who has been permitted to 
proceed on annual leave and who resigns or is 
dismissed under clause 7(7) of this Award shall 
refund the value of the loading paid for leave other 
than accrued leave. 

26.—Higher Duties Allowance. 
(1) Subject to subclause (2) of this clause, an employee 

who is directed by the Employer to act in an office which 
is classified higher than the employee's own substantive 
office and who performs the full duties and accepts the full 
responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to 
the provisions of this clause, be paid an allowance equal to 
the difference between the employee's own salary and the 
salary the employee would receive if the employee was 
permanently appointed to the office in which the employee 
is so directed to act. 

(2) Where the full duties of a higher office are temporarily 
performed by two (2) or more employees they shall each be 
paid an allowance as determined by the Employer. 

(3) (a) An employee who is directed to act in a higher 
classified office but is not required to carry out the full duties 
of the position and/or accept the full responsibilities, shall 
be paid such proportion of the allowance provided for in 
subclause (1) as the duties and responsibilities performed 
bear to the full duties and responsibilities of the higher 
office. Provided that the employee shall be informed, prior 
to the commencement of acting in the higher classified 
office, of the duties to be carried out, the responsibilities to 
be accepted and the allowance to be paid. 

(b) The allowance paid may be adjusted during the period 
of higher duties. 

(4) Where an employee who has qualified for payment of 
higher duties allowance under this clause is required to act 
in another office or other offices classified higher than the 
employee's own for periods less than five (5) working days 
without any break in acting service, such employee shall be 
paid higher duties allowance for such periods. Provided that 
payment shall be made at the highest rate the employee has 
been paid during the term of continuous acting or at the rate 
applicable to the office in which the employee is currently 
acting, whichever is the lesser. 
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(5) Where an employee is directed to act in an office 
which has an incremental range of salaries such an employee 
shall be entitled to receive an increase in the higher duties 
allowance equivalent to the annual increment the employee 
would have received had the employee been permanently 
appointed to such office. Provided that acting service with 
allowances for acting in offices for the same classification 
or higher than the office during the eighteen (18) months 
preceding the commencement of so acting shall aggregate 
as qualifying service towards such an increase in the 
allowance. 

(6) Where an employee who is in receipt of an allowance 
granted under this clause and has been so for a continuous 
period of twelve (12) months or more, proceeds on: 

(a) a period of normal annual leave; 
(b) a period of any other approved leave of absence 

of not more than four weeks 
the employee shall continue to receive the allowance 
for the period of leave. Provided that this subclause 
shall also apply to an employee who has been in receipt 
of an allowance for less than twelve (12) months if 
during the employee's absence no other employee acts 
in the office in which the employee was acting 
immediately prior to proceeding on leave and the 
employee resumes in the office immediately on return 
from leave. 

For the purpose of this subclause the expression "normal 
annual leave" shall mean the annual period of recreation 
leave as prescribed in section 59 (4) of the Public Service 
Act 1978 and shall include any Public Service Holidays and 
leave in lieu accrued during the preceding twelve (12) 
months taken in conjunction with such annual recreation 
leave. 

(7) Where an employee, who is in receipt of an allowance 
granted under this clause, proceeds on: 

(a) a period of annual leave in excess of the normal; 
or 

(b) a period of any other approved leave of absence 
of more than four weeks 

such employee shall not be entitled to receive payment 
of such allowance for the whole or any part of the 
period of such leave. 

(8) Notwithstanding the provisions of this clause, pay- 
ment for higher duties shall not apply to an employee 
required to act in another position whilst the permanent 
employee is on an Accrued Day Off as prescribed by clause 
10(2)(a) of this Award. 

27.—District Allowances. 
(1) In this clause the following terms shall have the 

following meaning: 
"Dependant" in relation to an employee means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on the 
employee for their main support; 

who does not receive a district or location allowance 
of any kind. 

"Partial Dependant" in relation to an employee 
means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who rely on the 
employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including 
defacto spouse. 

"Defacto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall be as described hereunder and as 
delineated on the plan set out in Schedule F of this Award. 

District: 
1. The area within a line commencing on the coast; 

thence east along latitude 28 to a point North of 
Tailoring Peak, thence due south to Tallering 
Peak; thence southeast to Mt. Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude. 119; thence south 
along longitude. 119 to the coast. 

2. That area within a line commencing on the south 
coast at longitude. 119 thence east along the coast 
to longitude. 123; thence north along longitude. 
123 to a point on latitude 30; thence west along 
latitude 30 to the boundary of No. 1 District. 

3. The area within a line commencing on the coast 
at latitude 26; thence along latitude 26 to 
longitude. 123; thence south along longitude. 123 
to the boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude. 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between latitude 24 
and a line running east from Camot Bay to the 
Northern Tferritory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of Schedule E of this 
Award, for the district in which the employee's headquarters 
are located. Provided that where the employee's headquar- 
ters are situated in a town or place specified in Column III 
of Schedule E, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of Schedule E. 

(4) An employee with dependant/s shall be paid double 
the district allowance prescribed by subclause (3) of this 
clause for the district, town or place in which the employee's 
headquarters are located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the award, agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) When an employee is on approved annual recreational 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which he or she would 
ordinarily be entitled. 

(7) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependant/s or 
partial dependant/s remain in the district in which the 
employee's headquarters are situated. 

(8) When an employee leave the district on duty, payment 
of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two 
weeks unless otherwise approved by the Employer. 



(9) Except as provided in subclause (8) of this clause, a 
district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling, transfer or relieving expenses allowance. 

(10) Where an employee whose headquarters are located 
in a district in respect of which no allowance is prescribed 
in Schedule E of this Award, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, then notwithstanding the employee's entitle- 
ment to any such allowance provided by this Award, he/she 
shall be paid for the whole of such a period a district 
allowance at the appropriate rate prescribed by subclause 
(3), (4) or (5) of this clause, for the district in which the 
employee spends the greater period of time. 

(11) When an employee is provided with free board and 
lodging by the Employer the allowance shall be reduced to 
two-thirds of the allowance the employee would ordinarily 
be entitled to under this Award. 

(12) An employee who is employed on a part-time basis 
shall be paid a proportion of the appropriate district 
allowance payable in accordance with the following 
formula: 

Hours worked each fortnight v Approp™16 District Allow- 
   ance  

(13) The rates expressed in Schedule E of this award shall 
be adjusted administratively every twelve (12) months, 
effective from the first pay period to commence on or after 
the first day of July in each year, in accordance with the 
official Consumer Price Index (CP1) for Perth, as published 
for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the CPI for 
the March 1992 quarter shall be discounted by 1.03%. 

The rates agreed, in accordance with the above formula, 
by the parties shall then be lodged with the Registrar of the 
Western Australian Industrial Relations Commission. 

28.—Shift Work. 
(1) Definitions 
In this clause the following expressions shall have the 

following meaning: 
"Day shift" means a shift commencing after 6.00 

am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or 

after 12.00 noon and before 6.00 pm. 
"Night shift" means a shift of not more than 10 

hours continuous duration commencing at or after 6.00 
pm and before 6.01 am. 

(2) Shift Work Allowance 
(a) An employee required to work an afternoon or 

night shift of eight (8) hours (or 10 hours in the 
case of a night shift) shall, in addition to the 
ordinary rate of salary, be paid an allowance for 
each afternoon or night shift worked in accordance 
with Schedule G of this Award. 

(b) Work performed during ordinary rostered hours 
on Saturdays or Sundays shall be paid for at the 
rate of time and one half and on Public Service 
holidays at double time and one half. These rates 
shall be paid in lieu of the allowance prescribed 
in subclause (2)(a) of this clause. 

Provided that in lieu of the foregoing provisions 
of this subclause and subject to agreement 
between the Employer and the employee, work 
performed during ordinary rostered hours on a 
Public Service holiday shall be paid for at the rate 
of time and one half and the employee may, in 
addition, be allowed a day's leave with pay to be 
added to annual leave or to be taken at some other 
time within a period of one year. 

(c) An employee rostered off duty on a Public Service 
holiday shall be paid at ordinary rates for such day 
or, subject to agreement between the Employer 
and the employee, be allowed a day's leave with 
pay in lieu of the holiday to be added to annual 
leave or to be taken at a mutually convenient time 
within a period of one year. 

(d) An employee engaged on shift work who is 
rostered to work regularly on Sundays and/or 
Public Service holidays shall be allowed one 
weeks leave in addition to the employee's normal 
entitlement to annual leave of absence for recrea- 
tion. 

(e) Additional leave provided by subclauses (2)(b) 
and (2)(c) of this clause shall not be subject to the 
annual leave loading prescribed by clause 25(10) 
of this Award. 

(0 Work performed by an employee in excess of the 
ordinary hours of a shift or on a rostered day off 
shall be paid for in accordance with the provisions 
of clause 22 of this Award. 

(g) (i) When an employee begins or ceases a shift 
between the hours of 11.00 p.m. and 
7.00 a.m. and no public transport is available, 
reimbursement at the appropriate rate of hire 
prescribed by clause 23(4) of this Award, 
shall be made if the employee's private 
motor vehicle or motor cycle is used for the 
journey between the employee's residence 
and headquarters and the return journey. 
Provided, however, that any employee who 
elects to be permanently retained on a fixed 
or non-rotating shift that begins or ceases 
between or on the hours of 11.00 p.m. and 
7.00 a.m. shall not be eligible to claim this 
reimbursement. 

(ii) The provisions of this subclause shall only 
apply to employees living and working 
within a radius of 50 km of the Perth City 
Railway Station. 

(3) Hours of Duty and Rosters 

(a) An employee engaged on shifts shall work 
according to the provisions of clause 10(l)(a) and 
(b), exclusive of meal intervals. Provided that 
where agreement is reached between the Em- 
ployer and the Association the length and/or 
number of shifts worked per fortnight may be 
altered. Provided further that when the agreed 
length of a shift is extended past eight hours, 
overtime shall be payable only for time worked in 
excess of the rostered shift. 

(b) Meal breaks shall be for a period of at least thirty 
(30) minutes, but not greater than one (1) hour for 
each meal. 

(c) Employees may be rostered to work on any of the 
seven (7) days of the week provided that no 
employee shall be rostered for more than six (6) 
consecutive days. Provided that where agreement 
is reached between the Employer and the Associ- 
ation shift workers may be exempted from this 
provision. 

(d) The roster period shall begin at the beginning of 
a pay period and continue for fourteen (14) 
consecutive days. Rosters shall be available to 
employees at least seven (7) clear working days 
prior to the commencement of the roster. 

(e) A roster may only be altered on account of a 
contingency which the Employer could not have 
been reasonably expected to foresee. When a 
roster is altered, the employee concerned shall be 
notified of the changed shift twenty-four hours 
before the changed shift commences, provided 
that where such notice is not given, the employee 
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shall be paid overtime in accordance with clause 
22 of this Award for the complete duration of the 
changed shift, but this shall not apply to an 
employee who was absent from duty on the 
employee's last rostered shift. 

(0 An employee shall not be retained permanently on 
one shift unless the employee so elects in writing. 

(g) Employees shall be allowed to exchange shifts 
including sleep shifts under clause 29.—Sleep 
Shift Allowances of this award or days off with 
other employees provided the approval of the 
employer has been obtained and provided further 
that any excess hours worked shall not involve the 
payment of overtime. 

29.—Sleep Shift Allowances. 
(1) An employee who is required to remain on the 

premises overnight between periods of duty shall receive an 
allowance equivalent to four hours salary at the rate 
applicable to the employee for each night provided that 
where a 10 hour sleep shift is worked then an allowance 
equivalent to two hours salary shall be paid. 

(2) (a) Subject to paragraph (g) of subclause (3) of clause 
28.—Shiftwork of this award no employee shall be rostered 
for duty on more than four consecutive nights or in excess 
of four periods of duty within a roster period. Where an 
employee is rostered in excess of four periods of duty in a 
roster period it shall be considered as overtime and dealt 
with in accordance with clause 22.—Overtime of this award. 

(b) Where an employee is required to work four 
consecutive periods of duty, these will in all cases, be 
followed by a minimum of two consecutive days off duty. 

(3) A roster duty night in accordance with this clause shall 
not exceed twelve (12) hours. 

30.—In-Charge Allowance. 
(1) The allowance payable to employees who are 

responsible, in a relieving capacity, for units during the off 
shift periods of the Supervisor Level 4 shall be as prescribed 
in Part I of Schedule H. 

(2) The allowance payable to employees who are 
responsible, in a relieving capacity, for units during the off 
shift periods of the Supervisor Level 3 shall be as prescribed 
in Part I of Schedule H. 

(3) The allowance payable to employees who are placed 
in charge of a sub unit during the off shift period of the 
Senior Social Trainer shall be as prescribed in Part 1 of 
Schedule H. 

(4) No unit shall operate without an employee who has 
successfully completed the first semester of the formal 
training course and formally demonstrated their possession 
of relevant skills as set down in the "Social Trainer Skills 
Assessment Booklet", being responsible for such unit as a 
relieving employee during the off shift period of the 
Supervisor or Senior Social Trainer. 

31.—Uniforms and Laundry. 
(1) Where employees are required to wear uniforms, these 

shall be supplied to the employee free of cost by the 
Employer. Provided that in lieu of providing uniforms the 
Employer shall pay an allowance as prescribed in Part II of 
Schedule H. 

(2) Uniforms supplied in accordance with subclause (1) 
of this clause shall be laundered by the Employer free of 
charge. Provided that in lieu of such laundering the 
Employer shall pay an allowance as prescribed in Part III 
of Schedule H. 

(3) Uniforms referred to in this clause shall at all times 
remain the property of the Employer. 

(4) The allowances prescribed in subclauses (1) and (2) 
of this clause shall not be paid during periods of annual leave 
and long service leave. 

(5) The allowances prescribed in subclauses (1) and (2) 
of this clause shall be adjusted annually in accordance with 
the March quarter CPI (Perth) clothing and laundering 
adjustments and indicated in the Australian Bureau of 
Statistics Catalogues. 

(6) Any dispute regarding uniforms and laundering shall 
be referred to a Board of Reference. 

32.—Records and Information. 
(1) A record of the time worked and salary paid to each 

employee employed under this Award shall be maintained 
by the Employer and shall be available for inspection by an 
accredited representative of the Association upon the giving 
of reasonable notice to the Employer. 

(2) If the Employer maintains a personal or other file on 
an employee, the employee shall be entitled to examine all 
material maintained on that file. 

(3) Upon written request from the Association the 
Employer shall supply, within seven days, the name, 
position, number of ordinary weekly hours, salary and 
geographical location of any employee covered by this 
Award. 

(4) The Employer shall ensure that sufficient copies of 
this Award are available for every employee covered by this 
Award and every employee shall be entitled to have ready 
access to a copy of this Award. 

33.—Preservation and Non-Reduction. 
(1) No rights, privileges or entitlements presently granted 

to an employee shall be withdrawn or ceased unless 
expressly agreed to by the Employer and the employee. 

(2) Nothing herein contained shall enable the Employer 
to reduce the salary of any employee or conditions of work 
applied to any employee who at the date of this Award was 
being paid a higher rate of salary or wage than the minimum 
prescribed in this Award or was being accorded a benefit 
superior to any contained herein as a condition of work. 

34.—Deduction of Association Subscriptions. 
(1) The Employer shall deduct normal Civil Service 

Association Incorporated membership subscriptions as 
equal amounts each pay period from the salary of employees 
who are members of the Association in accordance with 
each Payroll Deduction Authority form. 

(2) Payroll Deduction Authority forms shall be completed 
by employees. Where the Employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the Employer or the Association, 
the Association's General Secretary or person acting in 
his/her stead, shall countersign all forms and forward them 
to the Employer's paymaster. 

(4) (a) The Employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the Employer to deduct Association subscriptions 
in accordance with the rules of the Association, the 
Association shall notify the Employer in writing of the level 
of Association subscription to be deducted. The Employer 
shall implement any change to subscriptions no later than 
one (1) month after being notified by the Association except 
where the Association nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the Employer. 

(b) Where a deduction is not made from an employee's 
salary in any pay period, either inadvertently or as a result 
of an employee not being entitled to salary sufficient to 
cover the subscription, it shall be the employee's responsi- 
bility to settle the outstanding amount with the Employer 
direct. 
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(6) The Employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The Employer shall forward contributions deducted, 
together with supporting documentation, to the Association 
at such intervals as are agreed between the Employer and 
the Association. 

35.—Right of Entry. 

The General Secretary of the Association or a duly 
authorised representative shall on notification to the 
Employer have the right to enter the Employer's premises 
during working hours, including meal breaks, for the 
purpose of discussing with employees covered by this 
Award, the legitimate business of the Association or for the 
purpose of investigating complaints concerning the applica- 
tion of this Award, but shall in no way unduly interfere with 
the work of employees or impinge on client's right of 
privacy. 

36.—Notification of Change. 

(1) (a) Where an Employer has made a definite decision 
to introduce major changes in production, program, organ- 
isation, structure or technology that are likely to have 
significant effects on employees, the Employer shall notify 
the employees who may be affected by the proposed changes 
and the Association. 

(b) For the purpose of this clause "significant effects" 
include termination of employment, major changes in the 
composition, operation or size of the Employer's workforce 
or in the skills required; the elimination or diminution of job 
opportunities, promotion opportunities or job tenure; the 
alteration of hours of work; the need for retraining or transfer 
of employees to other work or locations and restructuring 
of jobs. Provided that where this Award or any other award 
or agreement makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed not 
to have significant effect. 

(2) (a) The Employer shall discuss with the employees 
affected and the Association, inter alia, the introduction of 
the changes referred to in subclause (1) hereof, the effects 
the changes are likely to have on employees, measures to 
avert or mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to matters 
raised by the employees and/or the Association in relation 
to the changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the Employer to 
make the changes referred to in subclause (1) hereof, unless 
by prior arrangement, the Association is represented on the 
body formulating recommendations for change to be 
considered by the Employer. 

(c) For the purposes of such discussion, the Employer 
shall provide to the employees concerned and the Associa- 
tion, all relevant information about the changes including 
the nature of the changes proposed; the expected effects of 
the changes on employees; and any other matters likely to 
affect employees. Provided that the Employer shall not be 
required to disclose confidential information the disclosure 
of which would be inimical to the Employer's interests. 

37.—Copies of Award. 

Every employee shall be entitled to have access to a copy 
of this Award. Sufficient copies shall be made available by 
the Employer for this purpose and shall be located in each 
of the Employer's units. 

38.—Salaries. 

The provisions of the Government Officers Salaries, 
Allowances and Conditions Award 1989 No. PSA A 3 of 
1989 as amended from time to time shall to the extent that 
it is not inconsistent with the provisions of this award apply 
to the employment of the employees covered by this award. 

Schedule A—Salary Classifications. 
The annual salaries applicable to employees covered by 

this Award shall be as follows: 
Trainee Social Trainer (under 21 years) 

Level 1 (appropriate to age) 
Trainee Social Trainer (over 21 years) 

Level 1 (1st year of adult service) 
Level 1 (2nd year of adult service) 
Level 1 (3rd year of adult service) 

Social Trainer 
On appointment Level 1 (4th year of adult 
service) 
2nd year Level 1 (5th year of adult service) 
3rd year Level 1 (6th year of adult service) 
4th year Level 1 (7th year of adult service) 
5th year Level 1 (8th year of adult service) 
6th year Level 1 (9th year of adult service) 

Senior Social Trainer Level 2 
Staff Educator/Supervisor Level 3 
Senior Staff Educator/Supervisor Level 4 

Schedule B—Clause 22.—Overtime. 

Part I—Out of Hours Contact. 
(Operative from 1st pay period on or after 20/11/91) 

Standby $5.09 per hour 
On Call $2.54 per hour 
Availability $1.27 per hour 

Part II—Meals. 
(Operative from 1 st pay period on or after 26/02/92) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

Schedule C—Clause 23.—Motor Vehicle Allowance. 
Part 1—Motor Car. 

As from 1 July 1991. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 

2600 cc 
1600 cc 
-2600 cc 

i600cc 
& Under 

Metropolitan Area 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

103.5 
44.5 
24.8 
26.9 

90.8 
39.2 
22.0 
23.7 

77.4 
34.3 
19.9 
21.1 

South West Land Division 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

105.9 
45.5 
25.3 
27.1 

93.3 
40.2 
22.5 
23.9 

79.8 
35.2 
20.3 
21.3 

North of 23.5* South Latitude 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

119.1 
50.5 
27.7 
28.1 

105.4 
44.9 
24.7 
24.9 

90.4 
39.2 
22.2 
22.1 

Rest of the State 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

109.4 
47.0 
26.2 
27.6 

96.2 
41.4 
23.2 
24.3 

82.1 
36.3 
21.0 
21.7 

Part 2— -Motor Car. 
As from 1 July 1991. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over 
2600 cc 

1600 cc 
-2600 cc 

1600cc 
& Under 

Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5* South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Part 3—Motor Cycle. 
As from 1 July 1991. 

Distance Travelled During a 
Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 17.1 



Schedule D—Clause 25.- 

Item Particulars 

-Miscellaneous Allowances. 
Column A Column B Column C 
Daily rate Daily Rate 

Officers 
with 

Dependants: 
Relieving 
Allowance 

for period in 
excess of 42 

days 
(subpara- 

graph 
25(6)(b)(ii)) 

Transfer 
Allowance 

for period in 
excess of 
presented 

period 
(paragraph 
25(3)(b)) 

Daily Rate 
Officers 
without 

Dependants: 
Relieving 
Allowance 
for period 

in excess of 
42 days 

(subpara- 
graph 

25(6XbXii» 

Allowance to meet incidental expenses 

(1) W.A.—South of 26' South 
Latitude 

(2) W.A.—North of 26' South 
Latitude 

(3) Interstate 

Accommodation involving an overnight stay in a Hotel or Motel 

Travel not involving an overnight stay, or travel involving an overnight stay 
where accommodation only is provided 

(12) W.A.—South of 269 South Latitude: 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 20.15 

(13) W.A.—North of 26* South Latitude: 
Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

(14) Interstate 
Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

Deduction for normal living expenses (paragraph 25(3)(d)) 
(15) Each Adult 16.60 
(16) Each Child 2.85 

Midday meal (subparagraph 25(2)(j) 
(17) Rate per meal 4.00 
(18) Maximum reimbursement per 

pay period 

(4) W.A.—Metropolitan Hotel or 
Motel 115.05 57.50 38.35 
Locality South of 26" South 
Latitude 94.50 47.25 31.50 
Locality North of 26" South 
Latitude: 

Broome 155.30 77.65 51.76 
Carnarvon 122.40 61.20 40.80 
Dampier 117.00 58.50 39.00 
Derby 116.40 58.20 38.80 
Exmouth 151.00 75.50 50.30 
Fitzroy Crossing 133.50 66.75 44.50 
Gascoyne Junction 120.00 60.00 40.00 
Halls Creek 135.00 67.50 45.00 
Karratha 187.00 93.50 62.30 
Kununurra 140.25 70.15 46.75 
Marble Bar 96.00 48.00 32.00 
Newman 165.00 82.50 55.00 
Nullagine 99.00 49.50 33.00 
Onslow 109.00 54.50 36.30 
Pannawonica 118.00 59.00 39.30 
Paraburdoo 162.00 81.00 54.00 
Pott Hedland 153.30 76.65 51.10 
Roeboume 94.00 47.00 31.30 
Sandftre 97.00 48.50 32.35 
Shark Bay 162.50 81.25 54.15 
Tom Price 118.00 59.00 39.35 
Tbrkey Creek 93.00 46.50 31.00 
Wickham 129.00 64.50 43.00 
Wyndham 111.00 55.50 37.00 

Interstate—Capital City 
Sydney 166.50 83.25 55.50 
Melbourne 169.90 84.95 56.60 
Other Capitals 152.15 76.10 50.70 

Interstate—Other than Capital 
City 94.50 47.25 31.50 

Schedule E—Clause 27. District Allowances 

(a) Officers without dependants (subclause 27(3)): 

Accommodation involving an overnight stay at other than a Hotel or Motel 
(9) WA.—South of 26* South 

Latitude 45.15 
(10) WA.—North of 26* South 

Latitude 58.95 
(11) Interstate 58.95 

Column 1 Column II 
District No. Standard 

Rate 
$ p.a. 

Column 111 
Exceptions to 
Standard Rate 
Town or Place 

Column IV 
Rate 

$ p.a. 

1 723 Fitzroy Crossing 
Halls Creek 
Thmer River Camp 
Nullagine 
Liveringa 

(Camballin) 
Marble Bar 
Wittenoom 
Karratha 
Port Hedland 

866 Warburton Mission 

Carnarvon 

548 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

392 Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

(b) Officers with dependants (subclause 27(4)): 

Double the appropriate rate as prescribed in (a) above for 
officers without dependants. 
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Schedule G—Clause 28.—Shiftwork Allowances. 
For each afternoon or night shift worked—$11.66. 

Schedule H 
Part I: In-charge Allowance. 
Officer off Shift Allowance per shift 

$ 
Supervisor Level 4 16.21 
Supervisor Level 3 9.21 
Senior Social Trainer 4.83 
Part II: Uniform Allowance. 

Uniform allowance—$1.50 per week. 
Part III: Laundry Allowance. 

Laundry allowance—$0.65 per week. 

LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. R 23 of 1977. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 8th day of March, 1994. 
J. CARRIGG, 

Registrar. 

Licensed Establishments (Retail and Wholesale) 
Award 1979 

No. R 23 of 1977. 
Award No. R 23 of 1977. 

1.—Title. 
This award shall be known as the Licensed Establish- 

ments (Retail and Wholesale) Award 1979 and replaces 
Award Nos. 6 of 1972 and 36 of 1955 as variously amended 
and consolidated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. No Extra Claims 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Hours 
8. Part-Time Workers 
9. Overtime 

10. Meal Times and Meal Allowance 
11. Holidays 
12. Annual Leave 
13. Sick Leave 
14. Change Rooms 
15. Higher Duties 
16. Junior Workers Certificate 
17. Board of Reference 
18. Right of Entry 
19. Uniforms and Protective Clothing 
20. Time and Wages Record and Roster 

21. Wages 
22. Motor Vehicle Allowance 
23. Preference of Employment 
24. Other Provisions 
25. Country Work and Travelling Time 
26. Long Service Leave 
27. Payment of Wages 
28. Posting of Award 
29. Compassionate Leave 
30. Engagement 
31. Location Allowances 
32. Saturday Work (Retail Establishments) 
33. Breakdowns (Wholesale Establishments) 
34. Shift Work 
35. Maternity Leave 
36. Union Notice Board 
37. Introduction of Change 
38. Superannuation 
39. Traineeships 

Schedule "A" Respondents 
Schedule B—Union Party 

2A.—No Extra Claims. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to all workers employed in any 

calling or callings herein mentioned in the industry or 
industries carried on by the Respondents named in Schedule 
"A" and to all employers employing those workers. 

4.—Area. 
This award shall have effect over the State of Western 

Australia. 

5.—Term. 
This award shall operate for a period of one year from the 

date hereof. 

6.—Definitions. 
(1) "Shop Assistant" shall mean a worker performing 

one or more of the following functions in a retail wine, spirit 
and liquor shop. 

(a) the receipt into and preparation for sale and or 
display of goods in or about any shop, 

(b) the prepacking or packing, weighing, assembling, 
pricing or preparing of goods or provisions or 
produce for sale, 

(c) the display, shelf filling, replenishing or any other 
method of exposure of presentation for sale of 
goods, 

(d) the sale of goods by any means, 
(e) the receiving, arranging or making payment by 

any means, 
(f) the recording by any means of a sale or sales, 
(g) the wrapping or packing of goods for despatch. 

(2) (a) "Storeman" shall mean a worker performing one 
or more of the following duties: receiving, handling, storing, 
assembling, recording, preparing, packing, weighing and/or 
wrapping, branding, sorting, stacking or unpacking, check- 
ing, distributing or despatching or distributing goods in a 
shop, store or warehouse or delivering goods from a shop, 
store or warehouse for transit. Such duties shall include the 
use of computerised equipment where necessary. 

(b) "Storeman Operator Grade I" means a worker 
employed as such carrying out the duties of a storeman who 
is substantially required to operate the following mechanical 
equipment in the performance of his duties: 

(i) Ride-on power operated tow motor 
(ii) Ride-on power operated pallet truck 

(iii) Walk beside power operated high lift stacker 



(c) "Storeman Operator Grade 11" means a worker 
employed as such carrying out the duties of a storeman who 
is substantially required to operate the following mechanical 
equipment in the performance of his duties: 

(i) Ride-on power operated forklift 
(ii) High Lift Stacker 

(iii) High lift stock picker 
(iv) Power operated overhead traversing hoist 

(3) "Despatch hand" shall mean a worker who is 
substantially engaged in handling or receiving goods for 
despatch or prepares and hands over packages to carters for 
delivery and who, if required, shall be responsible for the 
proper checking off of such packages and for the proper 
branding and marking thereof, and keeping necessary 
records, such as rail notes and cart notes. 

(4) "Packer" shall mean a worker who packs goods for 
transport by air, post, rail or ship. Provided that a worker 
who packs goods for delivery by road transport where the 
destination of such goods is beyond a radius of 40 kilometres 
of the nearest post office to the employer's business, shall 
be classed as a packer. 

(5) "Filling Process Worker" shall mean a worker 
performing one or more of the following duties: Cleaning 
bottles, filling, corking, capsuling, labelling, wiping, wrap- 
ping and placing bottles into containers. 

(6) (a) "Casual Employee" shall mean an employee 
engaged by the hour and who may be dismissed or leave the 
employer's service at any moment without notice, and 
except as hereinafter provided, shall not be engaged for more 
than 30 hours per week in ordinary hours. 

Notwithstanding the aforementioned, a casual employee 
may be engaged in ordinary hours for 38 hours per week for 
periods of not in excess of six consecutive weeks to cover 
specific periods of relief for annual leave, sick leave, 
workers' compensation and long service leave. 

(b) Any casual worker engaged and not permitted to 
commence work shall receive two hours' pay at the rate of 
twenty per centum in addition to the appropriate rates of 
wages prescribed in this award. 

(c) The ordinary rate for casual workers shall be 
determined by dividing the rate prescribed by Clause 
22.—Wages of this award by 40 plus the appropriate loading 
as prescribed by this award. Provided that from the 1st pay 
period to commence on or after 1st March 1987 the ordinary 
rate for casual workers shall be determined by dividing the 
rate prescribed by Clause 22.—Wages of this award by 38 
plus the appropriate loading as prescribed by this award. 

(7) Minimum Period of Engagement 
(a) Shop Assistants, Window Dressers and Demonstrators 

(i) Except as hereinafter provided, a casual worker 
shall not be engaged for or paid for less than one 
day on any Monday to Friday inclusive. 

Such a casual worker shall be paid at the rate 
of twenty per centum in addition to the rates 
prescribed in Clause 22.—Wages of this award. 

(ii) A casual may be employed for less than one day 
on any day Monday to Friday inclusive provided 
the worker is paid at the rate of twentyfive per 
centum in addition to the rates prescribed in clause 
22.—Wages of this award for not less than three 
hours. 

(iii) A casual worker employed on a Saturday or a 
Sunday or any of the holidays prescribed by this 
award shall be paid at the rate of twenty per 
centum in addition to the appropriate rate of wages 
prescribed in this award for not less than three 
hours. 

(b) Storemen, Packers, Despatch Hands and Filling 
Process Workers 

(i) Except as hereinafter provided a casual worker 
shall not be engaged for or paid for less than three 
hours on any Monday to Friday inclusive. 

Such casual worker shall be paid at the rate of 
twenty per centum in addition to the rates 
prescribed in Clause 22.—Wages of this award. 

(ii) A casual worker employed on a Saturday or a 
Sunday or any of the holidays prescribed by this 
award shall be paid at the rate of twenty per 
centum in addition to the appropriate rates of 
wages prescribed in this award for not less than 
three hours. 

(c) Employees who are undergoing a period of training 
may be employed for a minimum of two consecutive hours 
in each of two such training periods which shall be 
undertaken in the first fortnight of employment. 

(8) "Wine, Spirit or Liquor Shop Store or Warehouse" 
shall mean a place licensed in accordance with sections 36 
and 37 of the Liquor Act 1970 and the principal business of 
which is the sale of liquor by wholesale or retail. 

(9) "Weekly Hand" shall mean a worker engaged by the 
week and whose employment shall be terminable by not less 
than one week's notice on either side. Such week's notice 
cannot be continued from week to week. 

Provided that a weekly hand employed for a period of four 
consecutive weeks or less shall be classed as a "Casual 
Worker" and be paid not less than the minimum rates of 
wages herein prescribed for a casual worker. This proviso 
shall not apply to a worker employed as a weekly hand and 
who is dismissed for incompetence or any other cause 
referred to in Clause 31.—Engagement of this Award or to 
a worker who severs his contract of service. 

7.—Hours. 
Part I—Retail Establishments 

(1) (a) Except as hereinafter provided in this clause the 
ordinary hours of work shall be 38 per week or 76 hours 
every two consecutive weeks such hours shall be worked to 
suit the convenience of the employer's business, Monday to 
Saturday inclusive. 

Employees may be worked in one of the following 
methods: 

38 hours in one week 
76 hours in two consecutive weeks 

114 hours in three consecutive weeks 
152 hours in four consecutive weeks 

(b) Provided that in retail establishments employing on 
a regular basis 15 or more employees per week, unless 
specific agreement exists to the contrary between an 
employer and an employee, the employee shall not be 
required to work ordinary hours on more than 19 days in 
each 4 week cycle. 

Where specific agreement exists between an employer 
and an employee, the employee may be worked on the basis 
of: 

— not more than 4 hours' work on one day in each 
two week cycle. 

— not more than 6 hours' work on one day in each 
week. 

— not more than 7.6 hours' work on any day. 
(c) Provided that in retail establishments employing on a 

regular basis more than 5 employees but less than 15 
employees per week, unless specific agreement exists to the 
contrary between an employer and an employee, the 
employee may be worked their ordinary hours on one of the 
following bases at the employer's discretion: 

— not more than 19 days' work in each 4 week cycle. 
— not more than 4 hours' work on one day in each 

two week cycle. 
— not more than 6 hours' work on one day in each 

week. 
Where specific agreement exists, between an employer 

and an employee, the employee may be worked on not more 
than 7.6 hours on any day. 
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(d) Provided that in retail establishments employing on 
a regular basis 5 or less employees per week, employees may 
be worked their ordinary hours on one of the following bases 
at the employer's discretion: 

— not more than 19 days in each 4 week cycle. 
— not more than 4 hours' work on one day in each 

two week cycle. 
— not more than 6 hours' work on one day in each 

week. 
— not more than 7.6 hours' work on any day. 

(e) In any case where agreement is reached between an 
employer and an employee pursuant to paragraphs (b), (c) 
and (d) of this subclause the Union shall be notified in 
writing 7 days prior to the implementation of such 
agreement. 

(f) Any dispute concerning the method of implementation 
shall be referred to the Commission for determination. 

(g) An employee shall not be required to work on a day 
when such a day is the rostered day off for that employee 
under paragraphs (a) to (d) of this subclause, unless such 
employee elects to work on such day and, where an 
employee so elects, all time worked shall be paid for at 
overtime rates with a minimum engagement of four hours 
at overtime rates. 

(h) By agreement between the employer and the em- 
ployee— 

(i) The employer may request that the rostered day 
off be rescheduled and taken at a mutually 
convenient time within the period of the current 
or next following work cycle. 

(ii) The employee may request an alternate day be the 
rostered day off within the current work cycle for 
personal reasons. 

(i) Schedules of rostered days off shall be published and 
displayed in a place accessible to staff one month in 
advance. 

(j) If a public holiday falls on a Rostered Day Off due to 
an employee under paragraph (a) to (d) of this subclause, 
such employee shall be compensated in one of the following 
methods by agreement between the employer and employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

twenty eight days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. 
(k) By agreement between the employer and employee, 

rostered days off may be accumulated up to a maximum of 
five days in any year. Such accumulated periods may be 
taken at times mutually convenient to the employer and the 
employee. 

(2) Such hours shall be worked as follows: 
(a) Shop Assistants, Demonstrators or Window 

Dressers—Between 7.00 a.m. and 10.00 p.m. on 
Monday to Saturday inclusive. 

(b) Storemen, Packers and Despatch Hands—Be- 
tween 7.00 a.m. and 10.00 p.m. on Monday to 
Saturday inclusive. 

(3) No worker shall be rostered for more than ten daily 
starts (work commencements) in any roster period of two 
weeks. 

(4) Where a holiday prescribed in Clause 11 of this award 
falls on any day upon which a worker is required to work 
ordinary hours, the ordinary hours in that week shall be 
reduced by the number of hours ordinarily worked by that 
worker on the day on which the holiday occurs. 

(5) When a holiday prescribed by this award falls on a day 
not being a Saturday and that day is the rostered day off in 
the worker's fortnightly roster period and when he is 
required to work on that day in one week and is rostered off 
on the day in the other week he shall be paid an amount 
equivalent to the wage he would ordinarily earn when 
rostered to work on that day. 

(6) In lieu of the payment prescribed in paragraph (6) 
hereof and by agreement between the employer and the 
worker, one additional day may be added to the worker's 
annual leave or another day may be allowed off with pay to 
the worker within 28 days of the day upon which the holiday 
fell. 

(7) Notwithstanding the provisions of this award con- 
tained elsewhere than in this placitum, when New Year's 
Day, Anzac Day, Christmas Day and Boxing Day falls on 
a Saturday a worker who by the operation of this clause was 
rostered for duty on the Saturday and does not work on that 
Saturday is nevertheless entitled to be paid for each of the 
two weeks preceding that Saturday his ordinary weekly 
wage. Provided that that Saturday may be deemed to be a 
rostered day off for that worker in substitution for one of the 
rostered days off in the fortnightly roster period. 
Part II—Wholesale Establishments 

Thirty eight hours shall constitute a week's work to be 
worked between the hours of 6.30 a.m. and 5.30 p.m. eight 
hours per day Monday to Friday inclusive. Provided that the 
actual times at which work is commenced or finished shall 
be mutually agreed upon and arranged between the employer 
and his workers. 

Employees may be worked on the same basis as outlined 
in paragraphs (a), (b), (c) and (d) of subclause (1) of part I 
of this Clause. 

8.—Part-Time Workers (Retail Establishments). 
Retail Establishments 

(1) A part-time worker in retail establishments shall mean 
a worker who may be engaged on any day Monday to 
Saturday inclusive for a maximum of sixty hours per 
fortnight with not more than ten daily work commencements 
in any fortnightly period. Provided that a part time worker 
shall not be engaged for more than nine and a half 
consecutive hours and eleven on the day of late night trading 
exclusive of meal times on any one day. 

(2) A part time worker shall receive payment for wages, 
annual leave, holidays, sick leave and long service leave on 
a pro rata basis in the same proportion as the number of 
hours regularly worked each week bears to 40 hours. 
Provided that from the 1st pay period on or after 1st March 
1987 the hours referred to herein shall be 38. 

(3) Where a holiday prescribed in Clause 11—Holidays 
of this award falls on any day upon which a worker is 
required to work ordinary hours the ordinary hours in that 
week shall be reduced by the number of hours ordinarily 
worked by that worker on that day on which the holiday 
occurs, and where such holiday occurs on a day which for 
a worker would be that worker's rostered day off then the 
rostered day off shall be the next following working day for 
that worker. 

(4) Notwithstanding the provisions of this award con- 
tained elsewhere than in this placitum, when New Year's 
Day, Anzac Day, Christmas Day or Boxing Day falls on a 
Saturday a worker who does not work on that Saturday is 
nevertheless entitled to be paid for each of the two weeks 
preceding that Saturday his ordinary weekly wage and the 
starting and/or finishing time on any day or days in those 
two weeks may be varied by the employer so that the 
ordinary hours usually worked by a worker between Monday 
and Friday (both inclusive) may be increased in each of 
those weeks by the ordinary hours usually worked by that 
worker on Saturday. 

Where an employer varies the starting and/or finishing 
time in accordance with this placitum, a worker shall be paid 
his ordinary weekly wage for each of those two weeks unless 
the hours worked by him on any day in that period exceed 
eight in which case such excess time shall be paid for at 
overtime rates. This placitum does not apply to a casual 
worker. 

(5) (a) The provisions of Clause 10.—Meal Times and 
Meal Allowance of this award shall not apply to a part-time 
worker who, on any day from Monday to Saturday inclusive 

(i) ceases work at or prior to 1.00 p.m., or 
(ii) commences work on or after 1.00 p.m. 



(b) A part-time worker employed for four and one half 
hours on any day shall be entitled to a break of ten minutes 
during that period. 

9.—Overtime. 
Part I—Retail Establishments 

(1) All time worked in excess of the prescribed weekly 
hours shall be paid for at overtime rates provided that where 
more than 38 hours are worked in any week during a period 
of two consecutive weeks for the purpose of giving effect 
to workers being rostered off duty for one day, the 
provisions of this clause shall not apply unless more than 
76 ordinary hours are worked in that two week period. 

(2) Excepting as hereinafter provided, all overtime 
worked shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter. 

(3) (a) Work performed on Sunday shall be paid for at the 
rate of double time. 

(b) Work performed on a holiday prescribed in clause 14 
hereof shall be paid for at the rate of double time and a half. 

(4) A worker required to work overtime on any day after 
leaving the employer's premises and who returns home on 
completion of that overtime, shall be paid— 

(a) For a minimum of two hours at overtime rates if 
notified of the requirement to work overtime 
before leaving the employer's premises. 

(b) For a minimum of two hours at overtime rates if 
recalled. 

(5) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that workers have at 
least eight consecutive hours off duty between the work of 
successive days. 

A worker (other than a casual worker) who works so much 
overtime between the termination of his ordinary work on 
one day and the commencement of his ordinary work on the 
next day that he has not had at least eight consecutive hours 
off duty between those times, shall, subject to this 
paragraph, be released after completion of such overtime 
until he has had eight consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. 

If, on the instructions of his employer, such a worker 
resumes or continues work without having had eight 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

Notwithstanding anything contained in this award— 
(a) An employer may require any worker other than 

a part-time worker to work reasonable overtime at 
overtime rates and such worker shall work 
overtime in accordance with such requirement. 

(b) No organisation, party to this award or worker or 
workers covered by this award, shall in any way 
whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

Part II—Wholesale and Other Establishments 
(1) Excepting as provided hereunder, all overtime worked 

shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. 

(2) (a) Work performed on a Sunday shall be paid for at 
the rate of double time. 

(b) Work performed on a holiday prescribed in subclause 
(1) of clause 11 hereof shall be paid for at the rate of double 
time and a half. 

(3) (a) All time worked before the usual starting time or 
after the usual finishing time in any establishment shall be 
paid for at overtime rates. 

(b) A worker required to work overtime on any day after 
leaving the employer's premises and who returns home on 
completion of that overtime, shall be paid— 

(i) For a minimum of two hours at overtime rates if 
notified of the requirement to work overtime 
before leaving the employer's premises. 

(ii) For a minimum of two hours at overtime rates if 
recalled. 

(c) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that workers have at 
least eight consecutive hours off duty between the work of 
successive days. A worker (other than a casual worker) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
eight consecutive hours off duty between those times, shall 
subject to this paragraph, be released after completion of 
such overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. If on the instructions of his employer, 
such a worker resumes or continues work without having 
had such eight consecutive hours off duty he shall be paid 
at double rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(4) In the computation of overtime each day shall stand 
by itself. 

(5) Notwithstanding anything contained in this award—- 
(a) An employer may require any worker to work 

reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. 

(b) No organisation, party to this award or worker or 
workers covered by this award, shall in any v/ay, 
whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

Part III—All Establishments 
(1) Notwithstanding anything contained in this clause, an 

employee and an employer may agree that time off shall be 
allowed in lieu of payment of overtime. Such time off shall 
be allowed subject to— 

(a) the time off allowed shall be equivalent to the 
overtime rate that otherwise would have been 
paid; 

(b) the time of taking time off shall be agreed at the 
time of arranging the overtime. 

10.—Meal Times and Meal Allowance. 
Part I—Retail Establishments 

(1) Meal periods shall be taken at a time most convenient 
to the employer's business, providing that not less than 30 
minutes nor more than one hour shall be allowed and taken 
for each meal and that not more than five nor less than three 
hours' interval shall be worked without an interval for a 
meal being taken. Provided that the employer and any 
employee may agree that the meal break shall not be less 
than one hour. 

(2) When a worker is required to continue working after 
the usual finishing time for more than one hour he shall be 
paid $6.50 for the purchase of any meal required. 

(3) Meal money may be paid prior to the meal period on 
the day upon which the overtime is to be worked or as part 
of the normal weekly or fortnightly wage as appropriate. 

(4) A worker shall be allowed a ten minute break each day 
either in the first or second half of his work period Monday 
to Saturday inclusive. Such break shall be taken to suit the 
employer's business provided that no worker shall be 
required to work for more than four and one half hours 
without having had such break. Provided further that such 
break shall not take place within a period of one hour after 
commencing work for the day or within a period of one hour 
after the completion of the worker's lunch period. 
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Part II—Wholesale Establishments 
(1) Not less than 30 minutes nor more than one hour shall 

be allowed and taken for the lunch period between 12 noon 
and 2.15 p.m.. Provided that the employer and any employee 
may agree that the meal break shall not be less than one 
hour. The tea interval shall start within 15 minutes after the 
usual finishing time. 

(2) Provided that times other than those prescribed in this 
subclause may, in any particular case, be fixed by agreement 
between the employer and the union. 

(3) When a worker is required to continue working after 
the usual finishing time for more than one hour he shall be 
paid $6.50 for the purchase of any meal required. 

(4) Meal money may be paid prior to the meal period on 
the day upon which the overtime is to be worked or as part 
of the normal weekly or fortnightly wage as appropriate. 

(5) A worker shall be allowed a ten minute break each day 
either in the first or second half of his work period Monday 
to Saturday inclusive. Such break shall be taken to suit the 
employer's business provided that no worker shall be 
required to work for more than four and one half hours 
without having had such break. Provided further that such 
break shall not take place within a period of one hour after 
commencing work for the day or within a period of one hour 
after the completion of the worker's lunch period. 

(6) Where work is performed outside the ordinary 
working hours, one hour's break for a meal shall be allowed 
between 12 o'clock midnight and 1.00 o'clock a.m. and 
between 7.00 a.m. and 8.00 a.m. 

(7) The meal times referred to in this clause shall be taken 
in one continuous period. 

11.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to clause 9be allowed as 
holidays without deduction of pay, namely. New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or public 

half-holiday under section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, 
a half-holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(3) A worker absent without leave on the day before or 
the day after any of the holidays referred to in subclause (1) 
shall be liable to forfeit wages for the holiday as well as for 
the day of absence except where an employer is satisfied that 
the worker's absence was caused through illness in which 
case wages shall not be forfeited for the holiday. Provided 
that a worker absent on one day only, either before or after 
a group of holidays, shall forfeit wages only for one holiday 
as well as for the period of absence. 

(4) The provisions of this clause shall not apply to casual 
workers. 

12.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with such employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 1772% calculated on his ordinary wage as 
prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker leaves his employ- 
ment or his employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 
2.923 hours pay at this ordinary rate of pay in respect of each 
completed week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) of this subclause, a worker whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment as prescribed in 
subclauses (1) and (2)(a) of this clause in lieu of so much 
of that leave as has not been allowed unless'— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(8) When a worker is entitled to annual leave under this 
clause, he shall receive at least two weeks' notice from his 
employer of the date when it will be convenient to the 
employer that such worker shall take his leave. 

(9) Every worker shall be given and shall take annual 
leave within six months after the date the leave falls due. 

(10) The provisions of this clause shall not apply to casual 
workers. 

13.—Sick Leave. 
(1) (a) A worker who is able to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

The method of calculation of payment for such sick leave 
shall be as follows: 

duration of absence ordinary weekly rate 
  X   
ordinary hours normally 5 

worked that day 
(b) Entitlement to payment shall accrue at the rate of one 

sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
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terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 12—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 12—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Change Rooms. 
Where an employer usually has more than six workers 

engaged at the same time under the terms of this award, he 
shall provide his workers with a suitable room for keeping 
their hats and clothing and to use as a room for taking their 
meals. Such room shall be situated within a reasonable 
distance of his place of business and shall be kept in a proper 
state of cleanliness and shall be equipped with coat-hangers, 
tables and chairs. 

15.—Higher Duties. 
A worker who is required to do work, which is entitled 

to a higher rate under this award, other than that which he 
or she usually performs shall be entitled to payment at the 
higher rate while so employed. Provided that where no 
record is kept in the time and wages record of the actual 
times upon which the worker is engaged on such higher 
grade work, the worker shall be paid for the whole day at 
the rate prescribed for the highest function performed. 

16.—Junior Workers Certificate. 
(1) Junior workers shall if required furnish the employer 

with a certificate showing the following particulars- 
la) Name in full. 
(b) Age and date of birth. 

(2) The certificate shall be signed by the worker. 
(3) No worker shall have any claim upon the employer 

for additional wages in the event of his age being wrongly 
stated on the certificate. If any worker mis-states his or her 
age in the certificate he or she alone shall be deemed guilty 
of a breach of this award, and in the event of a worker having 
received a higher rate than that to which he or she was 
entitled, he or she shall make restitution to the employer. 

17.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matters of difference between the parties 
in relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

18.—Right of Entry. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview a worker during non-working times or the meal 
period on the business premises of the employer, but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be permitted to enter the business 
premises of the employer to view the work, the subject of 
any such disagreement, but shall not interfere in any way 
with the carrying out of such work. 

19.—Uniforms and Protective Clothing. 
(1) Any employer who requires an employee to wear a 

uniform for the purpose of his or her employment shall 
supply such uniforms free of charge or pay for its purchase 
and such uniform shall remain the property of the employer. 



For the purpose of this clause a "uniform" shall mean 
any outer wearing apparel or part thereof including jumpers 
which is distinctive to the employer's business either by 
bearing an embroidered or other permanent form of logo or 
business name or being outer wearing apparel of identical 
style, cut or design, and colour for all of the employees 
required to wear such a uniform. 

(2) Should any dispute arise between the parties as to the 
wearing of uniforms and overalls, if such are required to be 
worn, the dispute however originating and any matter arising 
therefrom including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of Reference. 

20.—Time and Wages Record and Rosters. 
(1) Each employer bound by this award shall maintain a 

record containing the following information relating to each 
worker— 

(a) the name and address given by the worker, 
(b) the age of the worker if paid as a junior worker, 
(c) the classification of the worker and whether the 

worker is full-time, part-time or casual, 
(d) the commencing and finishing times of each 

period of work each day, 
(e) the number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period, 

(f) the wages and any allowances paid to the worker 
each pay period and any deductions made there- 
from. 

(2) (a) At the time of payment of wages the worker may 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subclause (1) with respect to the 
pay period for which payment is being made. 

(b) If a pay slip is not given to the worker as prescribed 
in paragraph (a) hereof the employer shall permit the worker 
to inspect the record either at the time of payment or at such 
other time as may be convenient to the employer. The 
employer shall not unreasonably withhold the record from 
inspection by the worker. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record 
is maintained in more than one part, those parts shall be kept 
in such a manner as will enable the inspection referred to 
in subclauses (2) and (4) to be conducted at the one 
establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of 
this clause may be made with respect to any period 
in the six years from 1st March, 1984. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part 
of the record to another person, provided that the 
provision of this paragraph shall not relieve the 
employer of the obligations with respect to 
provisions contained elsewhere in this clause with 
the exception of those contained in paragraph (b) 
of this subclause. 

(d) Subject to this clause the record shall be available 
for inspection by a duly authorised official of the 
union during the normal hours of business of the 
employer, but excepting any time when the 
employer or his employees who are required to 
maintain the record may be absent. 

(e) The union official shall be permitted reasonable 
time to inspect the record and, if he requires, take 
an extract or copy of any of the information 
contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request is made, 
the union official and the employer or his agent may fix a 
mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that he 

requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which he requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at a 

place more than 35 kilometres from the G.P.O. 
Perth shall send a copy of that part of the record 
specified to the office of the union; and, 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the G.P.O. 
Perth shall make the record available to the union 
official at the time specified by the union official. 
If the record is not then made available to the 
union official the employer shall within three days 
send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable the employer may apply 
to the Industrial Commission for direction. An application 
to the Industrial Commission made by an employer for 
direction will, subject to that direction, stay the requirements 
contained elsewhere in this subclause. 

(5) Every employer shall post or cause to be posted and 
keep posted up in a conspicuous position in each shop, so 
as to be easily accessible to and easily read by every shop 
assistant employed therein, a roster written in the English 
language showing:— 

(a) The name and sex of each worker bound by this 
award. 

(b) The times on which each worker is required to 
commence and finish work on each day in each 
week and the time of the meal period; and in 
"Retail Shops" the roster shall also show the day 
in each week on which each worker is given and 
shall take the weekly half holiday and the time 
from which the half holiday shall be taken. 

(c) The particulars contained in such roster shall be 
in respect of the full week Monday to Saturday 
inclusive, during which it is posted up, and may 
be altered or varied only on account of the 
sickness or absence of a worker or by the inclusion 
of particulars in respect of casual workers. 

(d) Any worker on duty when, in accordance with the 
roster, such worker should be off duty (except as 
provided by paragraph (c) hereof), shall be paid 
at overtime rates as provided by Clause 9.— 
Overtime. 

(e) The roster shall be available for inspection by a 
duly authorised representative of the union during 
normal trading hours. 

21.—Wages. 
The minimum rates of wages payable to workers under 

this award shall be as follows— 
Part I—Retail Establishments 

(1) Adults (Classification and Wage per Week) 
Operative 
from the 

beginning of 
the first pay 

period 
commencing 

on or after 
12 October 

1992 
$ 

(a) Shop Assistant, Salesperson, 
Demonstrator, Canvasser and/or 
Collector, Storeperson, Packer, 
Despatch Hand, Reserve Stock 
Hand 385.00 

(b) Window Dresser 391.90 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(c) Shop Assistant, Salesperson, 
Demonstrator, Canvasser and/or 
Collector, Storeperson Packer, 
Despatch Hand, who is required 
by the employer to be in charge 
of a shop or other employees— 

0) If placed in charge of a 
shop with no other em- 
ployees or, if placed in 
charge of less than three 
other employees 395.40 

(ii) If placed in charge of three 
or more other employees, 
but less than ten other 
employees 405.00 

(iii) If placed in charge of ten 
or more other employees 421.50 

(d) Window Dresser who is required 
by the employer to be in charge 
of a shop or other employees: 

(i) If placed in charge of a 
shop with no other em- 
ployees, or if placed in 
charge of less than three 
other employees 402.00 

(ii) If placed in charge of three 
or more other employees, 
but less than ten other 
employees 410.90 

(iii) If placed in charge of ten 
or more other employees 428.20 

(e) Storeperson Operator Grade I 396.20 
(f) Storeperson Operator Grade I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three other em- 
ployees 406.00 

(ii) If placed in charge of three 
or more other employees 
but less than ten other 
employees 415.40 

(iii) If placed in charge of ten 
or more other employees 431.90 

(g) Storeperson Operator Grade II 401.00 
(h) Storeperson Operator Grade II 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three other em- 
ployees 411.50 

(ii) If placed in charge three or 
more other employees but 
less than ten other employ- 
ees 420.20 

(iii) If placed in charge of ten 
or more other employees 437.70 

Part II—Wholesale and Other Establishments 
(1) Adults (Classification and Wage per Week): 

(a) Head Cellarperson 422.90 
(b) Storeperson, Packer, Despatch 

Hand, Reserve Stock Hand 385.00 

(c) Storeperson, Packer. Despatch 
Hand, Reserve Stock Hand, who 
is required by the employer to be 
in charge of a store or other 
employees: 

(i) If placed in charge of a 
store with no other em- 
ployees, or if placed in 
charge of less than three 
other employees 395.40 

(ii) If placed in charge of three 
or more other employees, 
but less than ten other 
employees 404.00 

(iii) If placed in charge of ten 
or more other employees 422.50 

(d) Filling Process Employee (as de- 
fined) 368.70 

(e) Storeperson Operator Grade I 396.20 
(f) Storeperson Operator Grade I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three other em- 
ployees 406.60 

(ii) If placed in charge of three 
or more other employees 
but less than ten other 
employees 415.40 

(iii) If placed in charge of ten 
or more other employees 432.90 

(g) Storeperson Operator Grade II 401.00 
(h) Storeperson Operator Grade II 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three other em- 
ployees 411.50 

(ii) If placed in charge of three 
or more other employees 
but less than ten other 
employees 419.20 

(iii) If placed in charge of ten 
or more other employees 437.70 

Part III—Junior Workers 
(1) The minimum rates of wages payable to all junior 

workers covered by this award shall be as follows: 
Junior workers (per cent of the wage prescribed 

herein for Storeman, Packer, Despatch Hand, Reserve 
Stock Hand) 

% 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

Part IV—^Additional Payments 
In addition to the rates prescribed elsewhere in this clause 

the following allowances and rates shall be paid to a worker 
where applicable. 

(1) (a) A worker required to operate a ride-on power 
operated tow motor, a ride-on power operated pallet truck 
or a walk beside power operated high lift stacker in the 



performance of his duties shall be paid an additional 34 cents 
per hour whilst so engaged. 

(b) A worker required to operate a ride-on operated fork 
lift, high lift stacker or high lift stock picker or a power 
operated overhead traversing hoist in the performance of his 
duties shall be paid an additional 47 cents per hour whilst 
so engaged. 

(c) The allowances prescribed by this subclause shall not 
be payable to an employee engaged, and paid, as a 
"Storeman Operator Grade I" or a "Storeman Operator 
Grade H". 

(2) (a) A worker shall receive an additional payment for 
every hour of which he spends 20 minutes or more in a cold 
chamber in accordance with the following: 

In a cold chamber in which the temperature is: 
(i) Below 0 degrees Celsius to—20 degrees 

Celsius 50 cents per hour. 
(ii) Below—20 degrees Celsius to—25 degrees 

Celsius 58 cents per hour. 
(iii) Below—25 degrees Celsius, 67 cents per 

hour. 
(b) Employees required to work in temperatures less 

than—18.9 degrees Celsius shall be medically examined at 
the employer's expense. 

22.—Motor Vehicle Allowance. 
Where a worker maintains a motor vehicle and is 

authorised by the employer to use the vehicle in the 
performance of his duties, he shall be paid in accordance 
with the following schedule: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate per kilometre Over 
2600 cc 

Over 
1600 cc 

-2600 cc 
l60Qcc 

& Under 

Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5 degrees South 

Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 

23.—Preference of Employment. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

24.—Other Provisions. 
(1) No female shall be called upon to carry or lift more 

than 16 kilograms at any one time. 
(2) (a) It shall be part of employees' duties to perform 

cleaning functions incidental to their work. Without limiting 
the generality of the foregoing, the dusting of shelves and 
of stock, the sweeping up of string and wrapping around 
counters, the cleaning of implements and fixtures used in the 
work, the cleaning (including vacuum cleaning) of the 
immediate work area and the cleaning of spillages and 
breakages, shall be so included. 

(b) An employee shall not be required to wet wash floors, 
clean lavatories, sweep pavements or clean the exteriors of 
windows other than for the removal of occasional deface- 
ments. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the incidental 
functions as outlined in paragraph (a) of subclause (2) of this 
clause. 

25.—Country Work and Travelling Time. 
(1) When a worker is engaged on outside work, the 

employer shall pay all fares, and a proper allowance at 
current rates shall be paid for all necessary meals. Fares shall 
be second class, except when travelling by coastal boat, 
when saloon fares shall be paid. 

(2) When a worker is engaged at such a distance that he 
cannot return at night, suitable board and lodging shall be 
found, at the employer's expense. 

(3) Travelling time outside ordinary working hours shall 
be paid for at ordinary rates up to a maximum of twelve 
hours in any twenty-four hour period, from the time of 
starting on the journey: Provided that, when the travelling 
is by boat, not more than eight hours shall be paid for in such 
period. 

26.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

58 of the Western Australian Industrial Gazette at pages 1 
to 6 inclusive, are hereby incorporated in and shall be 
deemed to be part of this award. 

27.—Payment of Wages. 
(1) (a) The employer may elect to pay employees in cash, 

by cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque 
shall be made during the employee's ordinary working 
hours. 

(c) No employer shall change its method of payment to 
employees without first giving them at least four weeks' 
notice of such change. 

(d) No employee shall be required to accept a change in 
the method of payment if such change causes hardship. Any 
dispute concerning hardhsip in a particular case shall be 
referred to a Board of Reference for determination. 

(2) (a) The employer may elect to pay employees weekly 
or fortnightly in accordance with subclause (1) of this 
clause. 

(b) No employer shall change the frequency of payment 
to employees without first giving them and the Union at 
least four weeks' notice of such change. 

(c) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays provided the period for repayment 
shall not be less than 20 weeks or some other method agreed 
upon by the Union and employer. 

(3) For the purpose of effecting the rostering off of 
workers as provided by this award such wages may be either 
for the actual hours worked each week; or an amount being 
the calculated weekly average of the wages accruing over 
the two or three, as the case may be, consecutive weekly 
period. 

28.—Posting of Award. 
The employer shall allow a copy of this award, if supplied 

by the union to be posted in a place which is easily 
accessible to the workers. 

29.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of the 

wife, husband, father, mother, child or stepchild of the 
worker, be entitled to leave up to and including the day of 
the funeral of such relation and such leave for the period not 
exceeding the number of hours worked by the worker in two 
ordinary working days shall be without deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions— 

(a) The worker shall give the employer notice of his 
intention to take such leave as soon as reasonably 
practicable after the death of such relation. 

(b) The worker shall furnish proof of such death to the 
satisfaction of the employer. 

(c) The worker shall not be entitled to leave under this 
clause during any period in respect of which he 
has been granted any other leave. 

(3) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the worker is separated, but shall include a person who lives 
with the worker as a de-facto wife or husband. 
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30.—Engagement. 
(1) Except in the case of casual workers one week's notice 

on either side shall be necessary to terminate the engage- 
ment or in the event of such notice not being given by the 
payment of one week's pay by the worker to the employer: 
Provided that an employer at any time may dismiss a worker 
for refusal or neglect to obey orders or for misconduct or if 
after receiving one week's notice such worker does not carry 
out his or her duties in the same manner as he or she did prior 
to such notice. 

(2) Notwithstanding the provisions of subclause (1) 
hereof a worker's engagement may be terminated by either 
party at any moment during the first two months of his 
employment: Provided that a worker whose employment is 
terminated by the employer after one month but less than 
two months' employment for reasons other than misconduct 
shall be paid up to his ordinary ceasing time on the day on 
which notice of termination is given. 

(3) (a) A worker whose employment is terminated by the 
employer on the business day preceding a holiday or 
holidays, otherwise than for misconduct, shall be paid for 
such holiday or holidays. 

(b) In the event of Christmas Eve falling on a Saturday 
or a Sunday any worker whose employment is terminated 
by the employer on the preceding Friday, otherwise than for 
misconduct, shall be paid for Christmas Day and Boxing 
Day. 

(c) This subclause shall not apply to casual workers. 
(4) In addition to the provisions contained in Clause 24(2) 

an employer may direct an employee to carry out such duties 
as are within the limits of the employee's skill, competence 
and training and to use such equipment as may be required 
provided that the employee has been properly trained in the 
use of such equipment. 

31.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 

Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 662/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 
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(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 

allowance. 
(b) "Partial Dependant" shall mean a "dependant" 

as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

32.—Saturday Work (Retail Establishments). 
(1) Except as provided in subclause (2) of this clause, 

hours of work performed before 12 noon on Saturday 
(except in the case of casual workers employed on Saturday 
morning only in any week) shall be paid the following 
amounts in addition to ordinary rates: 

$ 
in the case of adult workers 2.50 
in the case of junior workers 2.00 

or for each week of any cycle of two 
consecutive weeks: 
in the case of adult workers 1.25 
in the case of junior workers 1.00 

(2) In addition to the above all ordinary hours of work 
performed on a Saturday between 12.00 noon and 8.30 p.m. 
shall be paid for at the rate of time and one quarter. 

(3) All ordinary hours of work performed between 
6.00 p.m. and 10.00 p.m. Monday to Friday shall be paid at 
a loading of 20% in addition to the ordinary rate. 

In the case of casual workers, this ordinary rate shall be 
the rate laid down in Clause 6(7)(a)(i) or Clause 6(7)(a)(ii) 
or Clause 6(7)(b)(i) as appropriate. 

(4) (a) A full-time or part-time worker who is required to 
work any of his/her ordinary hours between 8.30 p.m. and 
10.00 p.m. on Saturday shall be paid a loading of $4.98 in 
addition to the ordinary hourly rate as laid down in Clause 
21.—Wages of this award. 

(b) A casual worker who is required to work any of his/her 
ordinary hours between 8.30 p.m. and 10.00 p.m. on 
Saturday shall be paid a loading of $4.98 in addition to the 

ordinary hourly casual rate as laid down in Clause 
6(7)(a)(iii) or 6(7)(b)(ii) as appropriate. 

(c) Provided that junior workers shall be paid the 
appropriate percentage as laid down in Part III of Clause 
21.—Wages of this award. 

33.—Breakdowns (Wholesale Establishments). 
In Wholesale Establishments the employer shall be 

entitled to deduct payment for any day or portion of a day 
upon which the worker cannot be usefully employed because 
of any strike by the union or unions affiliated with it, or by 
any other association or union, or through the breakdown of 
the employer's machinery, or any stoppage or work by any 
cause which the employer cannot reasonably prevent. 

34.—Shift Work. 
The provisions of this clause apply to workers employed 

on shift work in Bulk Warehouses and shall not apply to 
premises in which goods are sold retail. 

(1) Hours of Shifts: 
(a) The ordinary hours of work for shift workers shall 

not exceed 40 in any week to be worked in five 
shifts of eight hours (excluding meal breaks) each 
between midnight on Sunday and midnight on 
Friday. 

(b) Such ordinary hours shall be worked continuously 
except for meal breaks at the discretion of the 
employer. A worker shall not be required to work 
for more than 472 hours without a break for a meal 
of at least thirty minutes. 

(c) Except at regular changeover of shifts a worker 
shall not be required to work more than one shift 
in each 24 hours. 

(2) Definitions: 
"Afternoon shift" means any shift finishing after 

6.00 p.m. and at or before 1.00 a.m. 
"Day shift" means any shift finishing after 

2.00 p.m. and at or before 6.00 p.m. 
"Night shift" means any shift finishing after 

1.00 a.m. and at or before 7.00 a.m. 
(3) Where any particular process is carried out on shifts 

other than day shift and less than five consecutive afternoon 
or five consecutive night shifts are worked on that process 
the workers employed on such afternoon or night shifts shall 
be paid at overtime rates. 

(4) The consecutive sequence of shifts referred to in 
subclause (3) of this clause shall not be deemed to be broken 
by reason of the fact that work on the process is not carried 
out on a Saturday, Sunday or holiday. 

(5) The loading on the ordinary rates of pay for each 
afternoon shift or night shift shall be— 

(a) in the case of adult workers—15% of one-fifth of 
the ordinary rate prescribed by this award, and 

(b) in the case of junior workers—seventy-five per 
cent of the amount prescribed for adult workers. 

(6) The employer shall post in a place readily accessible 
to the workers a roster showing the starting and finishing 
times of the shifts each week. 

(7) Overtime on afternoon shift or night shift shall be 
calculated on the rate payable for shift work. 

(8) A junior worker under the age of eighteen years shall 
not be required to work afternoon shift or night shift without 
his consent. 

(9) A worker shall not work continuous afternoon shift or 
night shift unless he elects to do so. 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts shall be 
25 per cent of one fifth of the ordinary rate of pay prescribed 
by this award. 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
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be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 

(a) A worker shall include a part-time worker but 
shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 

(a) Subject to subclauses (3) and (6) hereof the period 
of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 

Where in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 

(a) Provided the addition does not extend the mater- 
nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 
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(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

Clause 36.—Union Notice Board. 
An employer bound by this award shall permit a shop 

steward or an official from The Shop, Distributive and 
Allied Employees' Association of Western Australia, as the 
case may be to post formal Union notices, authorised by the 
General Secretary of the Union or his nominee upon an 
appropriate notice board. 

Any notice posted on a notice board not so signed by the 
General Secretary of the Union or his nominee may be 
removed by the employer. 

Clause 37.—Introduction of Change. 
Employer's Duty to Notify 

(1) (a) Where an employer has made a definite decision 
to introduce major changes in production, program, organ- 
isation, structure or technology that are likely to have 
significant effects on employees, the employer shall notify 
the employees who may be affected by the proposed changes 
and the union. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; 
the need for retraining or transfer of employees to other work 
or locations and restructuring of jobs. Provided that where 
the award makes provision for alteration of any of the 
matters referred to herein an alteration shall be deemed not 
to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the employees 
affected and the union inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the effects the 
changes are likely to have on employees, measures to avert 
or mitigate the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised by the 
employees and/or their union in relation to the changes. 

(b) The discussion shall commence as early as practicable 
after a definite decision has been made by the employer to 
make the changes referred to in subclause (l)(a) hereof. 

(c) For the purpose of such discussion, the employer shall 
provide to the employees concerned and their union, all 
relevant information about the changes including the nature 
of the changes proposed; the expected effects of the changes 
on employees and any other matters likely to affect 
employees provided that any employer shall not be required 
to disclose confidential information the disclosure of which 
would be inimical to the employer's interests. 

38.—Superannuation. 
(1) Definitions: 

"Fund": In this clause all reference to "Fund" shall 
mean the Retail Employees Superannuation Trust. 

"Ordinary Time Earnings": In this clause the term 
"Ordinary Time Earnings" shall mean the base 
classification rate, including supplementary payments 
where appropriate, in charge rates, shift penalties and 
(if any) overaward payments, together with any other 
all purpose allowance or penalty payment for work in 
ordinary time and shall include in respect to casual 
employees the appropriate casual loadings as pre- 
scribed by this award, but shall exclude any payment 
for overtime worked. 

"Employees": In this clause all reference to 
"Employees" shall mean employees whose employ- 
ment is regulated by the following award—Licensed 
Establishments (Retail and Wholesale) Award 1979. 

"Trustee": In this clause all reference to "Trustee" 
shall mean the Trustee of the Retail Employees 
Superannuation Trust. 

"Approved Superannuation Fund": In this clause 
"Approved Superannuation Fund" shall mean a 
superannuation fund which complies with the Occupa- 
tional Superannuation Standards Act 1987. 

(2) Quantum: 
An employer who employs employees covered by 

this award shall make application to participate in the 
Fund either formally or informally and upon accep- 
tance by the Trustee shall contribute to the Fund in 
respect of all eligible employees an amount equal to 3% 
of each employee's ordinary time earnings each week 
on and from the first pay period on or after 4 June 1991. 

(3) Cessation of Contributions: 
The obligation of the employer to contribute to the Fund 

in respect of an employee shall cease on the last day of such 
employee's employment with the employer. 

(4) Part-time and Casual Employees: 
Contributions to the Fund in respect of eligible part-time 

and casual employees who are employed under the terms of 
the award listed in subclause (1) hereof will be proportionate 
to the hours of work of such employee. 

(5) Eligibility: 
(a) Full time and Part-time Employees: 

The employer shall be required to make 
contributions in accordance with this clause in 
respect of each full time and part-time em- 
ployee who has been employed by the employer 
continuously for a period of thirteen weeks. 
Once the employee has completed the thirteen 
week qualifying period he/she shall be eligible 
to have contributions to the Fund paid on 
his/her behalf from the date of his/her engage- 
ment with the employer but no earlier than the 
date of operation of this clause in subclause (2) 
herein. 

(b) Adult Casual Employees: 
(i) The employer shall be required to make 

contributions in accordance with this clause 
only in respect of each adult casual employee 
who has been employed: 
(aa) continuously for no less than thirteen 

weeks; and 
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(bb) for no less than a total of 104 hours. 
(ii) Once an employee has become eligible in 

accordance with the requirements of para- 
graphs (aa) and (bb) of placitum (i), a 
contribution shall be made on his/her behalf 
for each week in which the employee worked 
no less than eight hours. 

Provided that no contribution shall be 
required for any period prior to the dates of 
operation of this clause prescribed in sub- 
clause (2) of this clause. 

(iii) From the point of eligibility, and in addition 
to the provision of placitum (ii) the employer 
shall make a contribution for each week in 
which the employee works no less than eight 
hours. 

Provided that where the employee works 
less than eight hours in any week, no 
contribution shall be made for that week. 

(6) Employer Failure to Participate in Fund: 
Where an employer has failed, pursuant to subclause 

(2), to make application to participate in the Fund, the 
employer shall be required to make application to 
participate in the Fund. Upon acceptance by the Trustee 
the employer shall make a once only contribution to the 
Fund in respect of each eligible employee equivalent 
to the contributions which would have been payable 
under subclauses (2) or (4) had the employer made 
application to participate in the fund and been accepted 
by the Trustee after. 

(7) Employee Contributions: 
Employees who may wish to make contributions to 

the Fund additional to those being paid by the employer 
pursuant to subclauses (2) or (4), shall be entitled to 
authorise the employer to pay into the Fund from the 
employee's wages amounts specified by the employee. 

Employees contributions to the Fund requested 
under this subclause shall be made in accordance with 
the rules of the Fund. 

(8) Frequency of Payment: 
Each employer shall pay such contributions together 

with any employee's deductions to the Fund in the 
following manner: 

(a) In respect of full time and part-time employ- 
ees payments shall be made monthly for pay 
periods completed in the month, and 

(b) In respect of casual employees payments 
shall be made every three months for pay 
periods completed in such three months. 

Provided that payments may be made at such other 
times and in such other manner as may be agreed in 
writing between the Trustee of the Fund and the 
employer from time to time. 

(9) Existing Superannuation Arrangements: 
No employer shall be excluded from this clause on 

the basis of existing voluntary superannuation arrange- 
ments. 

(10) Exemptions: 
(a) The provisions of this clause shall not apply to any 

employer who has, prior to the operation of this 
clause, entered into an arrangement to pay 
superannuation contributions into any other Ap- 
proved Superannuation Fund and such arrange- 
ments have been ratified by either the Western 
Australian Industrial Relations Commission or the 
Australian Industrial Relations Commission. 

(b) An employer who proposes to pay the superannu- 
ation contributions provided by this clause into 
another Approved Superannuation Fund, shall 
make application to the Western Australian 
Industrial Relations Commission for exemption 
from the requirement to pay superannuation 
contributions to the Fund. 

In the case of an employer who employs 
employees pursuant to this award, an application 
for exemption to contribute to the Fund shall be 
made no later than 30 June 1991. 

(11) Suspension: 
That the obligation to pay contributions under this 

clause shall in the case of employers who apply for an 
exemption under paragraph (b) of subclause (10) of this 
clause be suspended pending the hearing and final 
determination of the application by the Western 
Australian Industrial Relations Commission. 

39.—T raineeships. 
(1) Scope 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions 
For the purpose of this clause— 

"The Australian Traineeship System" means a 
structured system of on-the-job training with an 
employer and off-the-job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the state Management 
Committee has the same representative structure and 
decision making processes as that Committee. 

(3) Objectives 
(a) The objective of this clause is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to any person 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this award. 

(b) The purpose is to enhance the skill levels and 
future employment prospects for young people. 

(c) An objective of the ATS is to provide employment 
and training opportunities for young people. 

(4) Form of Traineeship Agreement 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provisions of the Industrial ad 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part-time or 
casual basis. 

(c) The Traineeship Scheme shall be for a period of 
12 months but this period may be varied with the 
agreement of the union and the employer and with 
the approval of the State Management Committee. 
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(5) Duties and Responsibilities 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the ap- 
proved off-the-job training as prescribed in the 
training scheme. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-the-job training course 
and shall provide the on-the-job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) The overall Traineeship Scheme will be moni- 
tored by officers of the Department of Employ- 
ment and Training. An accredited representative 
of the union shall have access during ordinary 
working hours to inspect the relevant training 
records and work books and subject to the 
approval of the employer, which shall not be 
unreasonably withheld, may interview a trainee 
with respect to his/her progress in the Scheme. 

(6) Overtime and Shift Work 
Overtime and shift work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work on their own. 

(7) Wage Rates 
The weekly wages payable to a trainee shall be 

determined by multiplying the appropriate rate of pay 
prescribed in the award by 39 which represents actual weeks 
spent on-the-job and dividing that sum by 52 to provide a 
weekly wage. 

Schedule. "A" Respondents. 
Burns Philp & Co. Ltd. 4 Stockdale Road, O'Connor 
Connabeer & Co., R. 33 Cliff Street, Fremantle 
Distillers Agency Ltd. 191 St George's Terrace, Perth 
Gramp & Sons Ltd., G. 26 Twickenham Road, Victoria Park 
Penfolds Wines Ltd., 109 James Street, Perth 
Samson & Son, Lionel 31 Cliff Street, Fremantle 
Scppelt & Sons Ltd., B. 5 Packenham Street, Fremantle 
Smith & Son Ltd., S. 170 Burs wood Road, Rivervale 
Tate & Son Ltd., A. 176 Sutherland Street, West Perth 
Balcatta Liquor Store 64 Beryl Street, Nollamara 
Barracks Liquor Store 110 Barrack Street, Perth 
Como Liquor Store 296 Canning Highway, Como 
Douglas Liquor Store 760 Beaufort Street, Mt Lawley 
Floreat Wine Bin 80 Evandale Street, Floreat Park 
Marilana Liquor Store 123 Maritana Street, Kalgoorlie 
Northam Liquor Store 96 Fitzgerald Street, Northam 
Wine Mine. Pty. Ltd. 28 Thompson Road, North Fremantle 
Coles, G.L. & Co. Ltd, 712 Hay Street, Perth 

Schedule. B—Union Party. 
The Union party to this award is The Shop, Distributive 

and Allied Employees' Association of Western Australia, 
3rd Floor Rear, 22 St George's Terrace, Perth WA 6000. 

Dated at Perth this 6th day of April, 1979. 

MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD, 1965. 

No. 36 of 1965. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Mental Health Rehabilitation Assistants Award, 1965. 
No. 36 of 1965 

AWARD No. 36 of 1965. 
1.—Title. 

This award shall be known as the "Mental Health 
Rehabilitation Assistants Award, 1965." 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Overtime 
7. Annual Leave 
8. Public Holidays 
9. Contract of Service 

10. Sick Leave 
11. Travelling Time and Allowances 
12. Charges Against Workers 
13. Uniforms 

L8C Emergencies 
15. Higher Duties 
16. Long Service Leave 
17. Conditions and Allowances 
18. Dispute Settlement Procedures 
19. Part-Time Workers 
20. Rates of Pay 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Memorandum of Agreement 

3.—Area and Scope. 
This award shall apply to workers employed in Industrial 

Training Centres and in Sheltered Workshops within 
Western Australia, which are under the jurisdiction and/or 
under the control of the Director, Mental Health Services. 

4.—Term. 
This award shall operate for a period of three years from 

the beginning of the first pay period commencing on or after 
the date hereof. 

5.—Hours. 
(1) Commencing 1st April, 1985 the ordinary working 

hours shall be worked within a 20-day four-week cycle of 
eight hours each on Monday to Friday inclusive with 0.4 of 
one hour of each such day worked accruing as an entitlement 
to take the 20th day in each cycle as a day off paid for as 
though worked. 

(2) The employer is responsible for the preparation and 
maintenance of a roster showing the rostered day off duty 
which will be observed on the last working day of a week. 
Alterations may be made to the roster to meet the needs of 
the Industrial Rehabilitation Division of the Psychiatric 
Services of the Health Department. 
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(3) The ordinary commencing and finishing times will be 
between 8.00 a.m. and 5.00 p.m. respectively. 

(4) A worker who has not worked or regarded as having 
worked a complete 20-day four-week cycle in accordance 
with the provisions of this clause shall receive pro-rata 
accrued entitlement for each day worked or regarded as 
having been worked in such cycle, payable for the rostered 
day off. 

(5) Any dispute between the employer and the Union 
concerning rosters and the operation of this clause shall be 
referred to the Western Australian Industrial Relations 
Commission. 

6.—Overtime. 
(1) All time worked in excess of the ordinary worker's 

hours prescribed in clause 5 of this award shall be paid for 
at time and one half the ordinary rate for the first four hours 
and at double the ordinary rate thereafter. 

(2) All overtime worked on Sunday shall be paid for at 
double the ordinary rate. 

(3) The employer may require any worker to work 
reasonable overtime at overtime rates, and such worker shall 
work overtime in accordance with such requirements. 

(4) The union or worker or workers covered by this award 
shall not in any way, whether directly or indirectly, be party 
to or be concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the require- 
ments of this clause. 

(5) Where a employee is required to work overtime for 
a period of at least two hours in excess of the rostered daily 
hours, without being informed before booking off on the 
previous day, he/she shall be provided with a meal free of 
cost or paid an allowance of $6.10 in lieu of a meal. 

(6) A worker who has completed his prescribed hours of 
duty and has left the job and who is recalled to work shall 
be paid a minimum of 2 hours at overtime rates. 

(7) All overtime shall be calculated on a daily basis and 
shall stand alone. 

(8) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on each day 
or in the case of part-time workers, until after the ordinary 
rostered hours worked on that day. 

(9) Where, to meet the needs of the employer, a worker 
is required to work on his rostered day off, no overtime will 
be paid and that worker will be re-rostered for another day 
off duty within ten working days. A re-rostered day will be 
the first or last working day of the week unless another day 
is agreed between the employer and the worker. 

7.—Annual Leave. 
(1) Except as hereinafter provided a period of five 

consecutive weeks' leave shall be allowed to a worker by 
his employer after each period of twelve months' continuous 
service with such employer. 

(2) The worker shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of wage 
the worker has received for the greatest proportion of the 
calendar month prior to his taking the leave. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of twelve months' continuous service 
as prescribed by subclausc (1) of this clause. 

(4) Subject as hereinafter provided 
(a) If after one month's continuous service in any 

qualifying twelve monthly period a worker law- 
fully terminates his service or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid five-twelfths of 
a week's pay in respect of each completed month 
of continuous service in that qualifying period. 

(b) If the services of a worker terminate and the 
worker has taken a period of leave in accordance 
with subclause (3) of this clause, and if the period 
of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the 

amount representing the difference between the 
amount received by him for the period of leave 
taken in accordance with subclause (3) of this 
clause and the amount which would have accrued 
in accordance with paragraph (a) of this subclause. 
The employer may deduct this amount from 
moneys due to the worker by reason of the other 
provisions of this award at the time of termination, 

(c) In addition to any payment to which he may be 
entitled under subclause (4) of this clause, a 
worker whose employment terminates after he has 
completed a twelve-monthly qualifying period 
and who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that leave 
unless he has been justifiably dismissed for 
misconduct and the misconduct for which she has 
been dismissed occurred prior to the completion 
of that qualifying period. 

(5) (a) The annual leave prescribed in subclause (1) of this 
clause may, with the consent of the employee and the 
employer, be taken in two portions provided that no portion 
shall be less than two consecutive weeks. 

(b) Notwithstanding paragraph (a) of this subclause by 
mutual agreement between the employer and the employee 
the annual leave may be further split on one additional 
occasion provided that no portion shall be less than one 
week. 

(6) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period a worker is on annual leave, observing 
a public holiday prescribed by this award, absent through 
sickness with or without pay except for that portion of an 
absence that exceeds three months or absent on workers 
compensation except for that portion of an absence that 
exceeds six months in any year. 

(7) The provisions of this clause shall not apply to casual 
workers. 

(8) When a worker proceeds on the first four weeks of the 
five weeks' annual leave prescribed by subclause (1) of this 
clause there will be no accrual towards a rostered day off 
as prescribed in subclauses (1) and (2) of Clause 5—Hours 
of this award. Accrual towards a rostered day off shall 
continue during any other period of annual leave prescribed 
by this clause. 

(9) Any annual leave entitlement as at 1st April, 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

8.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Good Friday, Easter Monday, Labour 
Day, Anzac Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that by agreement 
between the employer and employee, time worked on public 
holidays may be taken as time off in lieu on another day or 
days in multiples of two hours. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday, when Boxing Day 
falls on a Sunday or a Monday the holiday shall be observed 
on the next succeeding Tbesday. 

(b) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days as the case may be, after completion of that annual 
leave. 

(c) When any of the days observed as a holiday prescribed 
in this clause fall on a day when a worker is on a rostered 
day off the worker shall be allowed to take a day's holiday 
in lieu of the holiday on a day immediately following the 
worker's annual leave or at a time mutually acceptable to 
the employer and the worker. 

(3) Any employee who is required to work on the day 
observed as a holiday as presented in this clause in his/her 
normal hours of work shall be paid for the time worked at 
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the rate of double time and a half or if the employer agrees, 
to be paid for the time worked at the rate of time and a half 
and in addition be allowed at a time mutually acceptable to 
the employer and the employee to take the time worked on 
public holidays as time off in lieu of another day or days in 
multiples of two hours or more. 

(4) When a worker is absent on leave without pay, sick 
leave without pay or workers compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause the worker shall be entitled to be paid for such 
holiday. 

(5) This clause shall not apply to casual workers. 
(6) A worker whilst on a public holiday prescribed by this 

clause shall continue to accrue an entitlement to a rostered 
day off as prescribed in subclauses (1) and (2) of Clause 
5—Hours of this award. 

9.—Contract of Service. 
(1) Except for misconduct justifying dismissal, the 

services of a worker shall be terminated only by fourteen 
days notice or by the payment of fourteen days wages in lieu 
thereof. 

(2) No employee shall, without the consent of his 
employer resign without first having given fourteen days 
previous notice of his intention to do so, and in the absence 
of such notice the employer may withhold holiday or other 
pay up to the amount of fourteen days wages. 

(3) This clause shall not apply to casual or part-time 
workers. 

(4) An employer may direct an employee to carry out such 
duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

10.—Sick Leave. 
(1) Subject as hereinafter provided, sick leave shall be 

granted on the basis of ten working days on full pay for each 
year of service. 

(2) If in any calendar year any absence through sickness 
exceeds the worker's current entitlement and by service 
subsequent to the sickness the worker becomes entitled to 
further sick leave with pay, payment may be adjusted at the 
end of that calendar year or at the time the worker leaves 
the service of the employer, whichever is the sooner. 

(3) Any unused portion of the sick leave herein prescribed 
shall be allowed to accumulate and may be availed of in the 
next or any succeeding year. 

(4) No sick leave with pay shall be granted without an 
adequate medical certificate provided that if in any case it 
is not convenient for the worker to obtain a medical 
certificate, sick leave may be granted on other evidence, 
satisfactory to the employer, but such leave shall be limited 
to two consecutive days in any one period and a total of three 
days in any calendar year. 

(5) Any period during which a worker is absent on leave 
without pay shall not be included as part of such worker's 
period of continuous service for the purpose of this clause. 

(6) A worker who is absent on approved annual leave, 
long service leave, or leave without pay, shall not be eligible 
for leave under this clause during the currency of such 
approved leave. 

(7) No leave on account of illness or injury shall be 
granted with pay if the illness or injury has been caused by 
the worker's own fault, neglect or misconduct. 

(8) Where a worker commences employment under this 
award by way of transfer from another section of the 
employer's Department any accrued sick leave standing to 
his credit at the time of transfer shall be allowed as an initial 
credit for the purpose of this clause. 

(9) A worker shall not be entitled to claim payment for 
non-attendance on the ground of personal ill health or injury 

nor will the worker's sick leave entitlements be reduced if 
such personal ill health or injury occurs on a day when a 
worker is absent on a rostered day off in accordance with 
the provisions of subclauses (1) and (2) of Clause 5—Hours 
of this award. 

(10) A worker whilst on paid sick leave shall continue to 
accrue an entitlement to a rostered day off as prescribed in 
subclauses (1) and (2) of Clause 5—Hours of this award. 

(11) Any sick leave entitlement accumulated as at 1st 
April, 1985 shall be adjusted in hours in the ratio of 38 to 
40. 

11.—Travelling Time and Allowances. 
(1) A worker, when travelling on duty away from his or 

her home station or headquarters, shall not by reason of such 
travelling, suffer any interruption of the continuity of his or 
her pay for ordinary working hours in each day, but no 
overtime shall be allowed for time occupied in travelling. 

(2) Workers, when travelling on duty outside the 
Metropolitan Area, shall be reimbursed the actual and 
reasonable cost incurred in such travelling. The cost of such 
travelling shall be computed from the time the worker leaves 
his headquarters or home. The cost of breakfast, lunch, 
dinner or bed will not be reimbursed if the worker leaves 
headquarters or home after or returns before 8 am, 1 pm, or 
6 pm and midnight. 

12.—Charges Against Workers. 
If a worker is formally charged under Section 187a of the 

Lunacy Act with an offence, he shall be given at least 
twentyfour hours notice in writing prior to the hearing, in 
which to prepare his defence; but this shall not prejudice the 
power under the Act of immediate suspension. The said 
period of twentyfour hours may be decreased upon the 
written request of the person charged. 

13.—Uniforms. 
(1) The employer shall provide protective clothing as 

agreed between Union and employer to be replaced on a fair 
"wear and tear" basis. 

(2) The laundry of uniforms, other than infected or 
contaminated uniforms shall be the responsibility of the 
individual employees and the cost of laundering shall be met 
by the employee. 

14.—Emergencies. 
The Director or whoever for the time being may be in 

charge of Mental Health Services in Western Australia may 
at his or her discretion take such measures as may in his or 
her opinion be necessary for the protection, safety, or 
welfare of the patients, the staff, or the institution, and all 
instructions issued in pursuance of such special measures 
shall promptly and faithfully be carried out by all members 
of the staff to whom such instructions may be issued, and 
this shall be done without regard to whether or not such 
instructions may be in accordance with this award. 

15.—Higher Duties. 
(1) A Rehabilitation Assistant who performs the duties of 

a worker on a higher classification for the greater portion of 
one week, shall be paid for all such time worked at the 
minimum wage of such higher classification. 

(2) Where the Deputy Supervisor performs the duties of 
the Supervisor for one week or more, he shall be paid for 
all such time worked at the minimum wage applicable to that 
position. 

(3) Notwithstanding the provisions of this clause payment 
for higher duties shall not apply to a worker required to act 
in another position whilst the permanent worker is on a 
rostered day off as prescribed by subclauses (1) and (2) of 
Clause 5—Hours of this award. 

16.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 and amended in September 1979, shall apply to 
employees covered by this award with the exception that on 
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and from the 1st day of January, 1982 long service leave for 
the second and subsequent periods of service shall accrue 
at the rate of 13 weeks' leave for seven years of continuous 
service. 

(2) Any qualifying service prior to 1st January, 1982 for 
the second period of long service leave shall be calculated 
on a 10-year qualifying period basis but all qualifying 
service after the 1st January, 1982, shall be calculated on a 
seven-year qualifying period basis. 

(3) When a worker proceeds on long service leave there 
will be no accrual towards a rostered day off as prescribed 
in subclauses (1) and (2) of Clause 5—Hours of this award. 

(4) Any long service leave accumulated as at 1st April, 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

17.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

18.—Dispute Settlement Procedures. 
(1) PREAMBLE 
Subject to the provisions of the Industrial Relations Act 

1979 (as amended) any grievance, complaint or dispute, or 
any matter raised by the Union or a respondent employer and 
his/her employees, shall be settled in accordance with the 
procedures set out herein. 

The parties agree that no bans, stoppages or limitations 
will be imposed prior to, or during the time this procedure 
is being followed. 

(2) PROCEDURE 
Where the matter is raised by an employee, or a group of 

employees, the following steps shall be observed: 
(a) The employee(s) concerned shall discuss the 

matter with the immediate supervisor. If the 
matter cannot be resolved at this level the 
supervisor shall, within 48 hours, refer the matter 
to a more senior officer nominated by the 
employer and the employee(s) shall be advised 
accordingly. 

(b) The senior officer shall, if able, answer the matter 
raised within five days of it being referred and if 
the senior officer is not so able, refer the matter 
to the employer for his/her attention, and the 
employee(s) shall be advised accordingly. 

(c) (i) If the matter has been referred in accordance 
with paragraph (b) of this clause the em- 
ployee(s) or the shop steward shall notify the 
Union Secretary (W.A. Branch) or nominee, 
to enable the opportunity of discussing the 
matter with the employer. 

(ii) The employer shall, as soon as practicable 
after considering the matter before it, advise 
the employee(s) or, where necessary the 
Union of its decision. Provided that such 
advice shall be given within 21 days of the 
matter being referred to the employer. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either party 
may refer the matter to the Western Australian 
Industrial Relations Commission. 

(e) Nothing in this procedure shall preclude the 
parties reaching agreement to shorten or extend 
the period specified in paragraphs (a) or (b) or 
subparagraph (c)(ii) of this clause. 

(3) DISCIPLINARY PROCEDURE 
Where the employer seeks to discipline an employee, or 

terminate an employee the following steps shall be 
observed: 

(a) (i) In the event that an employee commits a 
misdemeanour, the employee's immediate 
supervisory or any other officer so au- 
thorised, may exercise the employer's right 
to reprimand the employee so that the 
employee understands die nature and impli- 
cations of his/her conduct. 

(ii) The first two reprimands shall take the form 
of warnings and, if given verbally, shall be 
confirmed in writing as soon as practicable 
after the giving of the reprimand. 

(iii) Should it be necessary, for any reason, to 
reprimand an employee three times in a 
period not exceeding 12 months' continuous 
service, the contract of service shall, upon the 
giving of that third reprimand, be terminable 
in accordance with the provisions of this 
award. 

(iv) The above procedure is meant to preserve the 
rights of the individual employee, but it shall 
not, in any way, limit the right of the 
employer to summarily dismiss an employee 
for misconduct. 

(4) ACCESS TO THE INDUSTRIAL RELATIONS 
COMMISSION. 

The settlement procedures provided by this clause shall 
be applied to all manner of disputes referred to in subclause 
(1) hereof, and no party, or individual, or group of 
individuals, shall commence any other action, of whatever 
kind, which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall in no 
way prejudice the right of any party in dispute to refer the 
matter for resolution in the Western Australian Industrial 
Relations Commission, at any time. 

The status quo (i.e. the condition applying prior to the 
issue arising) will remain until the issue is resolved in 
accordance with the procedure outlined above. 

(5) PROVISION OF SERVICES 
The Union recognises that the Health Department and the 

teaching hospitals have a statutory and public responsibility 
to provide health care services without any avoidable 
interruptions. 

This grievance procedure has been developed between the 
parties to provide an effective means by which employees 
may reasonably expect problems will be dealt with as 
expeditiously as possible by hospital management. 

Accordingly, the Union hereby agrees that during any 
period of industrial action, sufficient labour will be made 
available to carry out work essential for life support within 
hospitals. 

(6) INDUSTRY WIDE ISSUES 
In resolving issues of an industry wide nature discussions 

will commence at the level specified in subparagraph 
(2)(c)(i) of this clause between the appropriate Union 
official and the Manager, Industrial Relations, Health 
Department or his/her nominee. 

(7) DEFINITIONS 
For the purpose of this procedure: 

"employer" means the officer nominated at each 
work site. 

"senior officer" means an officer nominated by 
management. 

"industry wide issues" include issues affecting 
more than one work site or claims seeking variations 
to an award. 

"work site" means as agreed between the parties. 
(8) BREACH OF PROCEDURE 
The parties acknowledge that this procedure formed part 

of the package which justified the payment of the increases 
available under the Structural Efficiency Principle. 

Accordingly, the parties agree that if either party is of the 
view that the other party is in breach of this procedure, the 
matter will be referred to the Western Australian Industrial 
Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to paragraph (a) above, the appropriate- 
ness of the continued provision of the benefits 
provided under the Structural Efficiency Principle 
or any other action considered appropriate by the 
Commission. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 739 

19.—Part-Time Workers. 
(1) Notwithstanding anything contained in this award 

workers may be regularly employed to work less hours per 
week than are prescribed in clause 5 hereof, and such 
workers shall be remunerated at a weekly rate pro rata to 
the rate prescribed for the class of work on which they are 
engaged in the proportion which their hours of work bear 
to the hours fixed by clause 5 hereof for their class of work. 
Provided that any worker whose hours of work are less than 
twenty per week shall, in lieu of public holidays, annual 
leave and paid sick leave, be paid fifteen per cent in addition. 

(2) The secretary of the union shall be advised within 
seven days of any part-time position created after the date 
of this amendment. 

(3) Any dispute as to whether a part-time position is 
necessary shall be referred to the Board of Reference. 

(4) All part-time workers will be paid for hours actually 
worked at an hourly rate based on a 38-hour week and will 
not accrue time towards a rostered day off. 

20.—Rates of Pay. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The minimum rate of wages per week payable to 
workers under this Award shall be as follows: 

(a) REHABILITATION ASSISTANT $ per week 
1st Year of Service 440.80 
2nd Year of Service 447.00 
3rd Year of Service 452.10 

(b) DEPUTY SUPERVISOR 
1st Year of Service 476.60 
2nd Year of Service 482.50 
3rd Year of Service 488.00 

(c) SUPERVISOR GRADE TWO 
(Without Deputy Supervisor) 
1st Year of Service 493.10 
2nd Year of Service 499.10 
3rd Year of Service 504.50 

(d) WORKSHOP SUPERVISOR 
GRADE ONE 
(With Deputy Supervisor) 
1st Year of Service 510.70 
2nd Year of Service 516.50 
3rd Year of Service 522.00 

(2) The Respondent is granted liberty to apply on due 
notice to the Association to vary subclause (1) of this clause 
to provide for differential rates of pay for trade and 
professionally qualified Rehabilitation Assistants and non- 
trade and non-professionally qualified Rehabilitation Assis- 
tants. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—^Respondents. 
Hon. Minister for Health. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch 

Schedule C—Memorandum of Agreement. 
The following provisions relating to hours of work are 

agreed between the parties. 
1. Termination 

A worker will not be entitled to payment for 
time accrued towards a rostered day off on either 
termination or dismissal. 

2. Workers' Compensation 
(a) Where a worker is on workers' compensation 

for periods for less than one complete 20-day 

work cycle, such worker will accrue towards 
and be paid for the succeeding rostered day 
off following such absence. 

(b) A worker will not accrue rostered days off for 
periods of workers' compensation where 
such period of absence exceeds one or more 
complete 20-day work cycles. 

(c) Where a worker is on workers' compensation 
for less than one complete 20-day work cycle 
and a rostered day falls within the period, the 
worker will not be re-rostered for an addi- 
tional day off. 

3. Leave Without Pay 
A worker who is absent on any form of leave 

without pay during a 20-day work cycle shall not 
accumulate an entitlement to a rostered day off for 
the period of such leave nor will the worker be 
entitled to a rostered day off whilst on leave 
without pay. 

4. Trade-Offs 
(a) There will be no afternoon tea break. 
(b) There will be no wash up time however, staff 

may be permitted by their supervisors to 
wash up after completing particularly dirty 
assignments as would normally be the case. 

(c) All cash pays to be converted to cheque 
payment or direct to bank accounts. 

(d) A charge of 50 cents per week for morning 
teas. 

Dated at Perth this 5th day of November, 1965. 

MOORING SERVICES (CAPE CUVIER) AWARD 
1982 

No. 13 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 4th day of March, 1994. 
J. CARRIGG, 

Registrar. 

Mooring Services (Cape Cuvier) Award 1982 
No. 13 of 1981. 

1.—Title. 
This award shall be known as the Mooring Services (Cape 

Cuvier) Award 1982. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Tferm 
5. Rates of Pay 
6. Payment of Wages 
7. Hours of Duty 
8. Annual Leave 
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9. Sick Leave 
10. Compassionate Leave 
11. Industrial Clothing 
12. Accommodation and Meals 
13. Insurance 
14. Long Service Leave 
15. Transport 
16. Superannuation 
17. Use of Private Vehicles 
18. Telephones 

3.—Area and Scope. 
This award shall apply to employees eligible to be 

members of the respondent union and employed by Kwinana 
Towage Services in or about the Port of Carnarvon on 
mooring services, small craft and maintenance of floating 
and shore installations. 

4.—Term. 
The term of this award shall be for a period of two years 

from the 14th day of August, 1981. 

5.—Rates of Pay. 
(1) The annual rate of pay for a mooring or deck hand 

shall be $38,635.00 as from the beginning of the first pay 
period commencing on or after the 4th day of October, 1988 
and $39,449.00 as from the beginning of the first pay period 
commencing on or after the 4th day of April, 1989. 

(2) In addition, the following extra rates shall be payable: 
Foreman—an additional $4,000 per annum 
Leading Hand—an additional $2,400 per annum. 

(3) Employees relieving on higher duties shall be paid at 
the rate of pay applicable to the position in which they are 
relieving. 

(4) The existing annual salary for a mooring hand 
represents 97'/z of the rate prescribed for a seaman under 
Schedule "N" of the Federal TUg Boat Industry Award. 
Any alterations to all the above rates will be reflected in the 
award so that relativity of 91xli% will be maintained at all 
times. 

6.—Payment of Wages. 
Wages will be paid fortnightly into a bank account 

nominated by the employee. 

7.—Hours of Duty. 
Hours of duty shall be such as to ensure the smooth 

continued operation and safety of the loading operations and 
vessels, and shall include such time as is necessary for 
maintenance of equipment. 

8.—Annual Leave. 
(1) An employee shall be entitled to six weeks' free of 

duty, after each twelve months' service, for the purpose of 
taking annual leave. Such leave shall be at the convenience 
of the employee and the employer. 

(2) The employer shall supply two return air tickets to 
Perth for an employee and his family for the purpose of 
taking such leave. 

9.—Sick Leave. 
(1) An employee shall be entitled to ten days' sick leave 

per year without deduction of wages. 
(2) Any unused sick leave shall accumulate from year to 

year and may be used in the following or succeeding years. 
(3) The employer may require proof of such sickness 

provided that an employee shall not be required to produce 
a medical certificate with respect to absences of two days 
or less, unless he has already been absent for two such 
absences in that year. 

10.—Compassionate Leave. 
(1) An employee, other than a casual employee, shall on 

the death within Australia of a wife, husband, father, mother, 
brother, sister, child or step-child, be entitled on notice, of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 

employee in two ordinary working days. Proof of such death 
shall be furnished by the employee to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with any shift roster or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay 
or on a public holiday. 

11.—Industrial Clothing. 
(1) Each employee shall be paid the sum of $300 per 

annum for the purpose of purchasing work clothes. 
(2) The employer shall provide each employee with safety 

footwear to be replaced on the basis of fair wear and tear. 
(3) Each employee shall be provided with suitable wet 

weather gear. 
(4) The employer shall supply safety glasses to all 

employees required to handle steel or artificial fibre rope. 

12.—Accommodation and Meals. 
During the time that employees are attending a ship at the 

jetty at Cape Cuvier, the employer shall supply accommoda- 
tion and the necessary provisions of a good standard to 
enable the employees to prepare the necessary meals. 

13.—Insurance. 
In addition to the provisions of any workers' compensa- 

tion scheme, the employer shall insure the life of the 
employees against death and disability from any cause for 
the sum of $60,000. Such insurance shall be at no cost to 
the employees. 

14.—Long Service Leave. 
Right to Leave 
(1) An employee shall, as herein provided, be entitled to 

leave with pay in respect of long service, which should be 
taken in conjunction with annual leave. 

Long Service 
(2) The long service which shall entitle an employee to 

such leave, shall, subject as herein provided, be continuous 
service with one and the same employer. 

(3) Such service shall include service as an apprentice or 
junior employee. 

(4) (a) Where a business is transmitted from an employer 
(herein called "the transmittor") to another employer 
(herein called "the transmittee") and an employee, who at 
the time of such transmission was an employee of the 
transmittor in that business becomes an employee of the 
transmittee, the period of the continuous service which the 
employee has had with the transmittor (including any such 
service with any prior transmittor), shall be deemed to be 
service of the employee with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession, whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(5) Such service shall include: 
(a) Any period of absence from duty on any annual 

leave. 
(b) Subject to this paragraph any period of absence 

from duty necessitated by sickness or injury to the 
employee provided that it is— 

(i) an absence for which the employee is entitled 
to paid sick leave under the provisions of 
clause 9.—Sick Leave, of this award; or 

(ii) an absence which for that employee necessi- 
tated his non attendance at work due to 
sickness or injury in any one year in excess 
of fourteen consecutive days, but not more 
than twenty-six weeks. In this circumstance 
including a case in which such a worker has 
exhausted his entitlement to paid sick leave 
under clause 9.—Sick Leave, of this award. 
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(c) Any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave. 

(d) Any period during which the service of the worker 
was interrupted by service— 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
Section 31 (2) of the Defence Act 1903-1956; 

(ii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the employee, as soon as 
reasonably practicable on the completion of 
any such service, resumed or resumes em- 
ployment with the employer by whom he was 
employed immediately before the com- 
mencement of such service. 

(6) Service shall be deemed to be continuous notwith- 
standing; 

(a) The transmission of a business as referred to in 
subclause (4). 

(b) Any interruption of a class referred to in subclause 
(5) irrespective of the duration thereof. 

(c) Any absence from duty authorised by the em- 
ployer. 

(d) Any standing down of an employee in accordance 
with the provisions of an award, industrial 
agreement, order or determination under either 
Commonwealth or State law. 

(e) Any absence from duty arising directly or indi- 
rectly from an industrial dispute if the employee 
returns to work in accordance with the terms of 
settlement of the dispute. 

(f) Any termination of the employment by the 
employer on any ground other than slackness of 
trade if the employee be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination. 

(g) Any termination of the employment by the 
employer on the grounds of slackness of trade if 
the employee is re-employed by the same em- 
ployer within a period not exceeding six months 
from the date of such termination. 

(h) Any reasonable absence of the employee on 
legitimate union business in respect of which he 
has requested and been refused leave. 

(i) Any absence from duty after the date of this award 
by reason of any cause not specified in this 
schedule unless the employer during the absence 
or within fourteen days of the termination of the 
absence notifies the employee in writing that such 
absence will be regarded as having broken the 
continuity of service, which notice may be given 
by delivery to the employee personally or by 
posting it by registered mail to his last recorded 
address, in which case it shall be deemed to have 
reached him in due course of post. 

(j) Any absence from duty before the date of this 
award of any kind referred to in paragraph (i) of 
this subclause, unless the employer gave the 
notice referred to in that paragraph within the time 
and in the manner referred to in that paragraph. 

Provided that the period of absence from duty 
or the period of any interruption referred to in 
paragraphs (c) to (j) inclusive, of this subclause, 
shall not, except as set out in subclause (5) of this 
clause, count as service. 

Period of Leave 
(7) The leave to which an employee shall be entitled or 

deemed to be entitled is b'A weeks for each 5 years' 
continuous service, provided that: 

(a) No entitlement arises or is deemed to arise until 
the employee has completed 5 years' continuous 
service. 

(b) Leave be taken in not more than two periods. 
(c) Except in special circumstances approved by the 

employer no period shall be less than three weeks. 
(8) Subject to the provisions of subclause (9) of this 

clause, leave taken pursuant to subclause (7) of this clause, 
breaks the continuity of service for long service leave 
purposes. 

(9) Where an employee completes more than 8 years' 
continuous service before taking the leave to which he is 
entitled under paragraph (a)(iv) of subclause (7) of this 
clause and resumes his employment with the same employer 
immediately following that leave, his service prior to his 
commencement of that leave, to the extent that it exceeds 
8 years, shall be added to his subsequent service for the 
purpose of assessing his entitlement to further leave under 
that subclause. 

(10) Where an employee is entitled to leave under 
subclause (7) of this clause whether by virtue of this 
subclause or subclause (9) of this clause, and his employ- 
ment is terminated; 

(a) by his death; or 
(b) by the emplyer for any reason other than serious 

misconduct; or 
(c) by the employee; 

he shall be deemed to have commenced that leave 
immediately prior to such termination. 

(11) An employee who proceeds on or is deemed to have 
commenced long service leave, shall be paid for the period 
of the leave, the wages applicable as per clause 5.—Rates 
of Pay. 

Such payment shall be made at the time of the 
commencement of long service leave. 

Taking Leave 
(12) (a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto accrues due or 
at such time or times as may be agreed between the 
employer and the employee or in the absence of such 
agreement at such time or times as may be determined by 
the Special Board of Reference, having regard to the needs 
of the employer's establishment and the employee's 
circumstances. 

Where annual leave is taken in conjunction with long 
service leave, accumulated holiday travel assistance may be 
taken in conjunction with such leave. 

(b) Except where the time for taking leave is agreed 
to by the employer and the employee or deter- 
mined by the Special Board of Reference, the 
employer shall give to the employee at least one 
month's notice of the date from which his leave 
is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or, if the employer and the employee so 
agree, in not more than two periods. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award occurring during 
the period when the leave is taken, but shall not 
be inclusive of any annual leave. 

(13) Subject to the provisions of subclause (11) of this 
clause, payment for long service leave shall be made in one 
of the following ways: 

(a) In full before the employee goes on leave; 
(b) At the same time as his wages would have been 

paid to him if the employee had remained at work 
in which case payment shall, if the employee in 
writing so requires, be made by cheque posted to 
an address specified by the employee; or 



(c) In any other way agreed between the employer and 
the employee. 

(14) No employee shall, during any period when he is on 
leave, engage in any employment for hire, or reward in 
substitution for the employment from which he is on leave, 
and if an employee breaches this provision he shall 
thereupon forfeit his right to leave hereunder in respect of 
the unexpired period of leave upon which he has entered, 
and the employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim any 
payments already made on account of such period of leave. 

15.—Transport. 
(1) An air conditioned bus will be provided to transport 

employees to the various job sites. 
(2) The foreman or the leading hand will be responsible 

for driving the bus at all times, or in their absence the 
employee acting as such. 

16.—Superannuation. 
All employees are eligible to join the Company Superan- 

nuation Scheme under the conditions prescribed. 

17.—Use of Private Vehicles. 
Employees using their private vehicle on the employer's 

business, will be paid at current R.A.C. rates (24.5c per 
kilometre). 

18.—Telephones. 
The employer undertakes to pay 100% of installation, 

50% of rental and all reasonable calls on its business to 
specified employees agreed between the parties to this 
award. 

Dated at Perth this 17th day of November, 1982. 

NICKEL MINING AND PROCESSING AWARD, 1975 
No. 18 of 1975. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 4th day of March, 1994. 
J. CARRIGG, 

Registrar. 

Nickel Mining And Processing Award, 1975. 
No. 18 of 1975. 

Award No. 18 OF 1975. 

This award shall be known as the Nickel Mining And 
Processing Award, 1975 as amended and consolidated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Saftey Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title. 

1A. State Wage Principles December 1993 
2. Arrangement. 

2A. State Wage Principles—June 1991 
3. Tferm. 
4. Area and Scope. 
5. Hours (Other than Continuous Shift Workers). 

6. Overtime (Other than Continuous Shift Workers). 
7. Continuous Shift Workers. 
8. Rest Period after Overtime. 
9. Shift Work. 

10. Payment for Sickness. 
11. Wet Places. 
12. Holidays. 
13. Annual Leave. 
14. Casual Workers. 
15. Mixed Functions. 
16. Reduction of Hands. 
17. Accident Pay. 
18. Full Payment of Shift. 
19. Payment of Wages. 
20. First Aid. 
21. Resumption of Work After Annual Leave. 
22. Aged and Infirm Workers. 
23. Board of Reference. 
24. Protective Clothing. 
25. Representative Interviewing Workers. 
26. Record. 
27. Inspections. 
28. Re-employment After Accident. 
29. Long Service Leave. 
30. District Allowance. 
31. Maximum Rate. 
32. Junior Workers. 
33. Recognised Crib Places. 
34. Piece Work. 
35. Bereavement Leave. 
36. Jury Service. 
37. Junior Workers Certificate. 
38. Redundancy. 
39. Definitions. 
40. Special Rates. 
41. Maternity Leave. 
42. Minimum Wage—Adult Males and Females. 

Schedule 1.—Wages. 
Schedule 2.—Long Service Leave. 
Schedule 3.—District Allowance. 
Schedule 4—Wages—Kambalda Nickel Opera- 
tion 
Schedule 5—Wages—Windarra Nickel Project 
Schedule 6.—Parties to the Award 

2k.—State Wage Principles—June 1991. 
It is a term of this award, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case of 17 June 1991, that the Union will not 
pursue, prior to 14 November 1991, any extra claims, award 
or over-award, except where consistent with the principles 
determined by the decision. 

3.—Term. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing on 
or after the date hereof, (note—This award was delivered on 
the 11 th day of September, 1975). 

4.—Area and Scope. 
This award shall apply to the Nickel Mining and 

Processing Industry and shall operate over the Yilgam, 
Coolgardie, Broad Arrow, Dundas, Phillips River, East 
Coolgardie, North Coolgardie, North-East Coolgardie, Mt. 
Margaret, East Murchison Goldfields and the Murchison, 
Yalgoo, Peak Hill and Gascoyne Goldfields, and the area 
outside those goldfields in Western Australia comprised 
within the 14th and 26th parallels of latitude. 

5.—Hours (Other than Continuous Shift Workers). 
(1) Forty hours, exclusive of crib time, shall constitute a 

week's work for surface workers. 
(2) Where shifts are worked on the surface, the forty hours 

shall then be inclusive of crib time for such shift workers. 
(3) In the case of day surface workers, a day's work shall 

consist of eight hours per day, Monday to Friday inclusive, 
and shall be worked between the hours of 7.00 a.m. and 
5.00 p.m. provided that by agreement between the worker. 
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the employer and the Secretary of the of the Mining Division 
Union or his nominee, the day's work may commence 
earlier than 7.00 a.m. 

(4) Thirty-seven and one half hours, inclusive of crib time, 
shall constitute a week's work for underground workers. 

(5) In the case of underground workers, each shift shall 
consist of seven and one-half hours per day or shift Monday 
to Friday inclusive, and the shifts shall be so arranged that 
an interval of thirty minutes will separate the finishing hour 
of one shift from the commencing hour of the next following 
shift. 

(6) Six hours shall constitute a shift's work in all rises or 
in sinking specially wet shafts and winzes, and for men 
engaged inside gas or water spaces of any boiler or flue in 
cleaning or scraping work, and for men engaged in cleaning 
dust bins or dust flues. In case of boiler cleaners working 
broken shifts, one hour on the above description of work 
shall count as one hour and twenty minutes. In the case of 
Lancashire and Comish Boilers, all time necessary for a 
boiler cleaner to come out for a spell shall count as time 
worked in the boiler. 

(7) Notwithstanding the foregoing provisions of this 
clause— 

(a) The ordinary working hours for Mess Personnel 
shall be forty hours per week, inclusive of crib 
time and shall be worked in five shifts of eight 
hours. 

(b) In the case of cooks, including the head cook, the 
eight hours may be worked within a spread of 
twelve hours. 

6.—Overtime (Other than Continuous Shift Workers). 
(1) All time worked outside or in excess of the ordinary 

working hours on any day, Monday to Friday inclusive and 
prior to twelve noon on a Saturday, shall be paid for at the 
rate of time and a half for the first two hours and double time 
thereafter. 

(2) (a) All time worked after twelve noon on a Saturday 
and all time worked on a Sunday, shall be paid for at the rate 
of double time. 

(b) All time worked on a prescribed holiday shall be paid 
for at the rate of double time and a half. 

(3) (a) When a worker is recalled to work overtime after 
leaving his employer's business premises (whether notified 
before or after leaving such premises) he shall be paid for 
at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, a worker 
shall not be required to work the full four hours if the job 
for which he was recalled is completed within a shorter 
period, but if such worker is subsequently recalled to work 
within the period of four hours for which payment has been 
made, an additional payment shall not be made nor shall any 
extra overtime be paid in respect of any period covered by 
such minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's premises 
to perform a specific job outside his ordinary working hours 
or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the 
completion or commencement of ordinary working time. 

(4) When computing overtime, the district allowances 
shall not be computed as an addition to the day's pay. 

(5) These overtime rates shall not apply to excess time 
worked due to private arrangement between the workers 
themselves or owing to a relieving man failing to come on 
duty at the proper time. The time for which any worker may 
be paid at ordinary rates instead of overtime due to a 
relieving man failing to come on duty at the proper time, 
shall not exceed two hours, after the expiration of which 
overtime rates shall apply to the whole shift. 

(6) When a worker, without being notified on the previous 
day, is required to continue working after the usual knock 
off time for more than one hour, he shall be provided with 
a suitable meal by the employer or shall be paid $2.50 in 
lieu thereof. 

(7) (a) When a worker is required for duty during any meal 
time whereby his meal time is postponed for more than half 
an hour, he shall be paid at overtime rates until he gets his 
meal. 

(b) A worker shall not be compelled to work for more than 
five and one half hours during ordinary or overtime hours 
or both without a break of the customary period for a meal. 

(8) Subject to the provisions of the Mines Regulations Act 
1976, no workers covered by this award shall by collective 
action be a party to any ban on overtime. 

(9) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(10) In the calculation of overtime rates, each day shall 
stand alone. Provided that, when a worker continues 
working beyond midnight on any day, the hours worked 
after midnight shall be counted as part of the previous day's 
work for the purpose of calculating the rates to be paid. 

(11) When a worker is required to hold himself in 
readiness for a call to work after ordinary hours, he shall be 
paid at ordinary rates for the time he so holds himself in 
readiness. 

7.—Continuous Shift Workers. 
(1) The ordinary working hours shall not exceed forty in 

any one week to be worked in five shifts of eight hours each 
inclusive of a twenty minute crib time. Such crib time shall 
be allowed as near as possible to the middle of the shift. 

(2) Except as hereinafter provided, all work done beyond 
the hours of duty on any day shall be paid for at the rate of 
double time. 

(3) A worker called upon to work a regularly rostered 
overtime shift not more than once in every four weeks shall 
be paid for that shift at the rate of time and one half for the 
first two hours and double time thereafter. 

(4) These overtime rates shall not apply to excess time 
worked due to private arrangements between the workers 
themselves or owing to a relieving man failing to come on 
duty at the appointed time or where such time is worked to 
effect the periodical rotation of shifts. The time for which 
any worker may be paid at ordinary rates instead of overtime 
due to a relieving man failing to come on duty at the 
appointed time, shall not exceed two hours, after the 
expiration of which overtime rates shall apply to the whole 
of the shift. 

(5) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(6) (a) When a worker is recalled to work overtime after 
leaving his employer's business premises (whether notified 
before or after leaving such premises) he shall be paid for 
at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, a worker 
shall not be required to work the full four hours if the job 
for which he was recalled is completed within a shorter 
period, but if such worker is subsequently recalled to work 
within the period of four hours for which payment has been 
made, an additional payment shall not be made nor shall any 
extra overtime be paid in respect of any period covered by 
such minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's premises 
to perform a specific job outside his ordinary working hours, 
or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the 
completion or commencement of ordinary working time. 

(7) When a worker, without being notified on the previous 
day, is required to continue working after his usual knock 
off time for more than one hour, he shall be provided with 
a suitable meal by the employer or be paid $2.50 in lieu 
thereof. 

(8) (a) All work done on Saturdays during the ordinary 
hours of duty shall be paid for at the rate of time and one 
half. 

(b) All work done on Sundays shall be paid for at the rate 
of double time. 
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(c) All work done on any day prescribed as a holiday 
under this award during ordinary hours of duty shall be paid 
for at the rate of double time. 

(d) All work done in excess of the ordinary hours on any 
day prescribed as a holiday under this award shall be paid 
for at the rate of double time and a half. 

(9) When computing overtime, the district allowances 
shall not be computed as an addition to the day's pay. 

(10) A worker shall not be compelled to work for more 
than five and one half hours during ordinary or overtime 
hours or both without a break of the customary period for 
a crib. 

(11) A continuous shift worker rostered off on a holiday 
prescribed by this award shall be paid eight hours' pay at 
ordinary rates. 

8.—Rest Period After Overtime. 
(1) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that workers have at 
least ten consecutive hours off duty between the work of 
successive days. 

(2) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this subclause, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(3) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(4) (a) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is called in to 
work on a Sunday or a holiday preceding an ordinary 
working day, he shall, wherever reasonably practicable, be 
given ten consecutive hours off duty before his usual starting 
time the next day. If this is not practicable then the 
provisions of subclauses (2) and (3) of this clause shall apply 
mutatis mutandis. 

(b) Overtime worked in the circumstances specified in 
subclause (3) of clause 6 and subclause (6) of clause 7 shall 
not be regarded as overtime for the purposes of paragraph 
(a) of this subclause, where the actual time worked is less 
than four hours on such call or on each of such calls. 

(5) Provided that the provisions of this clause shall apply 
in the case of shift workers who rotate from one shift to 
another, as if eight hours were substituted for ten hours when 
overtime is worked— 

(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; or 
(c) where a shift is worked by arrangement between 

the employees themselves. 

9—Shift Work. 
(1) (a) A worker who does not work at least one week on 

day shift out of each consecutive three weeks shall be paid 
for each shift other than day shift at the rate of time and one 
quarter. Provided that if he is required to work for more than 
one week consecutively on afternoon shift, or for more than 
one week consecutively on night shift, such a worker shall 
be paid at the rate of time and one quarter for each shift other 
than day shift in the consecutive second and subsequent 
weeks of afternoon or of night shift. 

(b) This subclause shall not apply to workers employed 
on what is known as the Great Boulder Roster, or accepted 
variations thereof, nor to workers employed on rosters 
agreed between the parties nor to workers to whom this 
subclause would only otherwise apply because of a change 
of shift due by private arrangement with another worker, nor 
the workers known as "rostered relief workers" regularly 

employed on continuous process work who are required to 
work shifts to enable other workers engaged on such work 
to change shifts weekly and to have their days off, if such 
rostered relief worker is not required to work more night 
shifts or more afternoon shifts than the number of day shifts 
worked by him. 

(2) A shift worker shall, in addition to his ordinary rate, 
be paid per shift of eight hours at the rate of $8.00 when on 
afternoon or night shift. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on that process is not carried out on a Saturday 
or Sunday or on any public holiday. 

(4) (a) A worker who replaces a regular shift worker who 
is absent for any reason beyond the control of the employer, 
on afternoon or night shift, shall be paid at the rate of time 
and one quarter if he does not work for five consecutive 
shifts (other than day shift) or in the case of the Great 
Boulder Roster, six shifts and the appropriate shift work rate 
if he works five or more of such shifts consecutively or, in 
the case of the Great Boulder Roster, six or more shifts 
consecutively. 

(b) A worker who replaces on afternoon or night shift a 
regular shift worker who is absent by reason of a direction 
of the employer shall be paid at overtime rates unless he 
works the number of consecutive shifts prescribed in the 
next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under subclause (4) hereof by reason 
of rostered days off in respect to workers employed on 
continuous process work or by a Saturday or Sunday in 
respect to other workers or by any public holiday or any 
other reason beyond the control of the employer. 

(d) A worker who does not work five consecutive shifts 
for any reason beyond the control of the employer shall not 
be entitled to payment under the provisions of this 
subclause. 

10.—Payment for Sickness. 
(1) Subject as hereinafter provided, a worker shall be 

entitled to payment for non-attendance on the ground of 
personal ill health for one sixth of a week for each completed 
month of service. Payment hereunder may be adjusted at the 
end of each calendar year or at the time the worker leaves 
the service of the employer in the event of the worker being 
entitled by service subsequent to the sickness to a greater 
allowance than that made at the time the sickness occurred. 
This clause shall not apply where the worker is entitled to 
compensation under the Workers' Compensation Act. 

(2) A worker shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment or for any accident, wherever sustained, arising 
out of his own wilful default or for sickness arising out of 
his own wilful default. 

(3) No worker shall be entitled to the benefit of this clause 
unless he produces proof satisfactory to his employer of 
sickness, but the employer shall not be entitled to a medical 
certificate unless the absence is for three days or more. 

(4) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any worker 
by his employer as paid sick leave may be claimed by the 
worker and, subject to the conditions herein prescribed, shall 
be allowed by his employer in any subsequent year without 
diminution of the sick leave prescribed in respect of that 
year. 

(5) The provisions of this clause do not apply to casual 
workers. 



11.—Wet Places. 
Any worker working in wet places shall be paid an 

allowance of one dollar and three cents per day or shift or 
part of a day or shift provided that— 

(1) This allowance shall not be payable to workers 
working on natural surfaces made wet by rain. 

(2) Where waterproof boots and/or oilskins are 
provided by the employer, no claim shall be 
allowed under this provision for wet feet or 
clothing, but where, notwithstanding this protec- 
tion and the exercise of reasonable care by the 
worker, his clothing or feet become wet, he shall 
be paid the appropriate rate of wet pay. 

(3) Where a worker is compelled to work in water to 
the thighs, he shall receive the allowance notwith- 
standing the previous paragraph (2) of this 
provision. 

(4) A place shall be deemed to be wet when water 
other than rain is continually dropping from 
overhead so as to saturate the clothing of the 
worker if unprotected or when the water in the 
place where the worker is standing is over one 
inch deep and such worker has not been supplied 
with waterproof boots. 

(5) The provisions of this clause shall not apply to 
subclause (6) of Clause 5. 

12.—Holidays. 
(1) The following days or days observed in lieu shall be 

allowed as holidays without deduction of pay, namely. New 
Year's Day, Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. When any of the 
days mentioned in this subclause falls on a Saturday or a 
Sunday, the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on a Sunday 
or on a Monday, the holiday shall be observed on the next 
succeeding Tbesday. 

In each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(2) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him on the 
whole or portion of the working day succeeding a holiday 
provided for herein, shall not be entitled to payment for such 
holiday. 

13.—Annual Leave. 
(1) Annual leave shall be taken at the convenience of the 

management of the mine; workers to receive one month's 
notice of the date on which the leave is to commence; a 
committee of three to be appointed to each mine to assist 
the management in the arrangement of a suitable roster. 

(2) (a) Except as hereinafter provided, a period of four 
consecutive weeks' leave with payment as pre- 
scribed in paragraph (b) hereof shall be allowed 
annually to a worker by his employer after a 
period of twelve months' continuous service with 
that employer. 

(b) (i) A worker before going on leave shall be paid 
the wages he would have received in respect 
of the ordinary time he would have worked 
had he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable— 
(aa) The rate applicable to him as prescribed 

by the Schedule 1.—Wages, subclause 
(4) of Clause 20.—First Aid and Clause 
30.—District Allowances and Schedule 
3.—District Allowances of this award. 

(bb) Subject to paragraph (c)(ii) hereof the 
rate prescribed for work in ordinary time 
by Clause 7.—Continuous Shift Work- 
ers and Clause 9.—Shift Work of the 
award according to the worker's roster 
or projected roster including Saturday 
and Sunday shifts. 

(cc) The rate payable pursuant to Clause 
15.—Mixed Functions, calculated on a 
daily basis which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise. 

(dd) Any other rate to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by Clause 
6.—Overtime, Clause 11.—Wet Places 
and subclause (2) of Clause 40.— 
Special Rates, of this award, nor any 
payment which might have become 
payable to the worker as reimbursement 
for expenses incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The 
loading shall be as follows:— 

(i) Day workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of 1772 per cent 

(ii) Shift Workers—A worker who would have 
worked on shift work had he not been on 
leave—a loading of W/i per cent 

Provided that where the worker would have 
received shift loadings prescribed by Clause 
7.—Continuous Shift Workers and Clause 9.— 
Shift Work had he not been on leave during the 
relevant period and such loadings would have 
entitled him to a greater amount than the loading 
of 1772 per cent then the shift loadings shall be 
added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the 1772 per cent 
loading. 
Provided further that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 1772 per cent then such loading of 1772 
per cent shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu 
of the shift loadings. 
The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of 
this order, irrespective of the date at which such 
leave is taken. 

(3) After one month's continuous service in any qualify- 
ing twelve monthly period a worker whose employment 
terminates or who has worked less than twelve months shall 
be paid in the proportion that the number of shifts worked 
by him at the rate of wage prescribed by paragraph (b) of 
subclause (2) of this clause in that qualifying period bears 
to the full number of such shifts in that qualifying twelve 
monthly period. 

(4) (a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered to work 
regularly on Sundays and holidays shall be allowed one 
week's leave in addition to the leave prescribed in subclause 
(2) hereof. 

(b) Where a worker with twelve months continuous 
service is engaged for part of a qualifying twelve monthly 
period as a continuous shift worker, he shall be entitled to 
have the period of annual leave to which he is otherwise 
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entitled increased by the proportion of the additional week 
as the number of shifts worked by him at ordinary rates bears 
to the full number of such shifts in the qualifying twelve 
monthly period. 

(5) The amounts to be paid hereunder shall be calculated 
at the rate prevailing at the time the payment is made. 

(6) (a) Where a worker is justifiably dismissed for 
misconduct during any qualifying twelve monthly period, 
the provisions of subclause (3) do not apply. 

(b) A worker whose employment terminates after he has 
completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall receive payment in 
lieu of that leave at the rate of wage prescribed by paragraph 
(b) of subclause (2) of this clause. 

(7) If any of the holidays prescribed in Clause 12 of this 
award falls during the worker's period of annual leave, and 
is observed on a day which in the case of that worker would 
have been an ordinary working day the worker shall have 
one extra day added to the period of annual leave. 

(8) An employer may close down his operation or a 
section or sections thereof for the purpose of allowing 
annual leave to all or the majority of his workers employed 
generally or in any such section or sections and in the event 
of a worker being employed for portion only of a year he 
shall only be entitled to such leave on full pay as is 
proportionate to his length of service during that period with 
such employer and if such leave is not equal to the leave 
given to the other workers he shall not be entitled to work 
or pay whilst the other workers of such employer are on 
leave on full pay. 

(9) This clause shall not apply to casual workers. 
(10) In special circumstances and by mutual consent of 

the employer, the worker and the Union, annual leave may 
be taken in not more than two periods but neither of such 
periods shall be less than one week. 

(11) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 

14.—Casual Workers. 
Any worker dismissed through no fault of his own before 

the expiration of one week of his employment shall be 
considered casual and shall receive fifteen per cent above 
the rate specified for the work performed. 

15.—Mixed Functions. 
(1) A worker engaged on duties earning a higher rate than 

his ordinary classification shall be paid the higher rate for 
the time he is so engaged but if he is so engaged for more 
than two hours of one day or shift he shall be paid the higher 
rate for the whole day or shift. 

(2) Any worker regularly engaged in relieving work shall 
be paid the higher rate applicable to the class of work upon 
which he is employed during any day or shift. 

16.—^Reduction of Hands. 
Should occasion arise to reduce the number of workers 

employed, the Management, in selecting those to be 
retained, shall give full weight to the consideration of length 
of service, and, all things being equal, shall retain those who 
have been longest in the employ of the Company. 

17.—Accident Pay. 
In the event of a worker meeting with an accident during 

the shift, or being required to attend to one who has met with 
an accident, he shall be deemed to have rendered duty during 
the whole of the shift, and be paid accordingly. 

18.—Full Payment for Shift. 
(1) After beginning a shift, workers shall not be paid less 

than for a full shift, unless they leave of their own accord, 
or are dismissed for misconduct. This shall not apply in 
matters beyond the control of the management. 

(2) If. before a worker leaves the works at the end of his 
shift, and because he is not so informed, he attends at the 
next shift willing to work it, and there is no suitable work 
which he is allowed to perform, he shall be paid the wages 
he would have been entitled to if he had worked the shift 
he was ready and willing to work. This shall not apply in 
matters beyond the control of the management. 

(3) (a) The employer is entitled to deduct payment for any 
day upon which a worker cannot be usefully employed 
because of a strike by the union party to this award, or by 
any other association or union. 

(b) The provisions of paragraph (a) of this subclause also 
apply where the worker cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that the 
employer and the Union agree or, in the event of 
disagreement, the Board of Reference so determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph (b) of 
this subclause, shall have regard for the duration of the 
stoppage and the endeavours made by the employer to repair 
the breakdown. 

19.—Payment of Wages. 
(1) Payment of wages shall be fortnightly. For mines 

situated at Kalgoorlie, Boulder and Fimiston, pay day shall 
be on Friday, the pay period to end on the Tuesday preceding 
such pay day. Pay day at other mines shall be on a day 
mutually agreed upon between the employer and the 
workers concerned, and the customary period shall be 
allowed between the closing of the pay period and the pay 
day. Any worker leaving or being discharged shall be paid 
the full amount of wages due to him within one hour of 
ceasing work, or within one hour of the opening of the mine 
office if such office was closed at the time of his ceasing 
work, or if the work done required to be measured or 
assessed he shall be paid at the prescribed award rates within 
two hours of ceasing work. Provided that in the case of a 
machine miner who leaves during a pay period any 
settlement in excess of his wage rates shall, if requested by 
the miner concerned, be made within twenty-four hours, and 
in the case of a pieceworker who leaves during a pay period 
any settlement in excess of his wages rates, shall be made 
on the next succeeding pay day. 

(2) If on any mine a section of workers is obliged to 
deviate one half mile or more from their journey to their 
home for the purpose of receiving their pay, a second pay 
place shall be established for the convenience of such 
workers. 

(3) When or before payment of wages is made to a worker, 
he shall be issued with a docket showing at least the gross 
amount of wages and the details of any deductions that are 
made from his earnings. Upon request by the worker he shall 
also be furnished within a reasonable time of such request, 
with details of the hours and rates of any overtime worked. 
Provided that in respect of annual leave payments, the 
worker, including the piece-worker, shall be issued with a 
voucher showing the calculations upon which such payment 
has been made. 

20.—First Aid. 
(1) In any shaft where workers are employed a first aid 

outfit shall be provided. 

(2) Each shift boss or foreman shall have on his person 
a small emergency supply of bandages and padding, or 
similar requisites ready and available for use. 

(3) In shafts where over twenty men are usually employed 
underground, a man qualified in first aid work shall be 
employed. 

(4) Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance of one 
dollar and twenty cents per shift in addition to his ordinary 
rate of pay. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 747 

21.—Resumption of Work After Annual Leave. 
When a worker is not notified prior to taking his annual 

leave that no further work is available on the mine, he shall 
be re-engaged on his return for a minimum period of two 
weeks or be paid two weeks' wages in lieu thereof unless 
dismissed for misconduct. 

22.—Aged and Infirm Workers. 
(1) Any worker who by reason of old age or infirmity, is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Management Committee of the Mining Divi- 
sion of the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to a Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a chairman 
and two other members who shall be appointed pursuant to 
regulation 16 of Industrial Commission Regulations 1980. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24.—Protective Clothing. 
(1) Workers in very wet places shall be provided with 

oilskins coats and rubber boots. 
(2) Rubber gloves shall be provided for workers handling 

cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided for 

workers coming into contact with quick-lime, corrosive 
acids or hot slag. 

25.—Representative Interviewing Workers. 
A duly accredited official of the union shall have the right 

to enter the employer's premises, but shall not without the 
permission of the employer interview the workers during 
their working hours. 

26.—Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker and the nature of his work, 
the hours worked each day and wages and allowances paid 
each week. Any system of automatic recording by means of 
machines shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time and wages record shall be open for the 
inspection of a duly accredited official of the union, during 
the usual office hours at the employer's office or other 
mutually convenient place and such official shall be at 
liberty to take extracts therefrom. If for any reason the record 
be not available at the office or other mutually convenient 
place when the official desires to inspect it, it shall be made 
available for inspection within twelve hours either at the 
employer's office or other mutually convenient place. 

27.—Inspections. 
Duly accredited officials of the union shall, at times 

convenient to the employer, be allowed to inspect all places 
during work hours where members of the union are 
employed, provided that they shall not impede or obstruct 
the workers in carrying out their work. 

28.—Re-employment After Accident. 
Any worker who, as a result of his employment, suffers 

an accident and following treatment is certified by his doctor 
as fit to resume work shall, if and when practicable, be 
re-employed. 

29.—Long Service Leave. 
As per Schedule 2. 

30.—District Allowances. 
Payment shall be made in accordance with the provisions 

contained in Schedule 3 annexed hereto, so far as applicable. 

31.—Maximum Rate. 
The provisions of this award do not operate so as to 

require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award for 
any work. 

32.—Junior Workers. 
The following provisions shall apply to the employment 

of junior workers:— 
(1) "Junior Worker" means a worker under the age 

of nineteen years. 
(2) Junior Workers, unless paid the wages prescribed 

in Schedule 1, shall not be employed in or about 
any mine in a greater proportion than one to every 
fifteen or fraction thereof of the adult workers 
employed in the mine in occupations for which 
apprenticeship is not provided. 

(3) No junior worker under eighteen years of age shall 
be regularly employed underground. 

(4) A junior worker, not less than eighteen years of 
age, may be employed underground at the wage 
prescribed in Schedule 1 hereof, in the following 
classifications—rock drill men in shafts, rock drill 
men in rises, rock drill men in winzes, shaft 
timbermen, man in charge of explosives, sealers, 
platemen, bracemen, or any other classification 
which a Board of Reference may consider 
reasonable. 

(5) Rates of Wages (percent of General Hand classifi- 
cation—District Allowance per shift)— 
Under 17 years of age 55% 
Between 17 & 18 years of age 65% 
Between 18 & 19 years of age 80% 
At 19 years of age Appropriate Adult 

Rate 

33.—Recognised Crib Places. 
(1) Surface: 

(a) When the number of workers employed on the 
surface exceeds ten the employer shall provide a 
fit and proper crib room. 

(b) The room referred to in the preceding paragraph 
shall be furnished by the employer with seats and 
tables. 

(c) The employer shall supply boiling water at meal 
times. 

(d) The employer shall provide a reasonably vermin 
proof and ventilated cupboard in which the 
workers may store their crib. 

(2) Underground: 
(a) One or more places shall be set aside in each level 

on or from which men are working, in the driest 
and most comfortable position available at which 
the men shall eat their food. 

(b) Such places shall be so situated that workers shall 
not be required to travel further than one thousand 
feet from their working places to such crib places. 

(c) Such places shall be provided with tables, seats, 
and a reasonably vermin proof and ventilated 
cupboard in which the workers may store their 
cribs. 

(d) The employer shall provide covered receptacles at 
all crib places to receive all meal scraps and other 
refuse and to arrange for the disposal of same. No 
person shall throw or leave waste food about the 
mine except in the receptacle provided. 

(e) Adequate provision shall be made within fifty feet 
of each crib place to enable workers to wash at 
crib time. 
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34.—Piece Work. 
There shall be implied in every contract in which a worker 

is engaged to perform any kind of work at or for a 
remuneration other than the rates fixed by the award. 

(1) Where the engagement is for a period of time, such 
period shall not be determined before the expiration thereof, 
without the written consent of the worker. 

(2) Where the engagement is to perform a specified 
quantity of work the amount of work to be performed shall 
not be curtailed by a greater amount than five percent. 

(3) The rate of remuneration agreed upon between the 
piece worker or piece workers concerned and the employer 
shall not be decreased during the period of engagement 
without the consent of the parties concerned. 

(4) A worker working under any agreement of payment 
by results shall be paid at least the total rate of pay he would 
have been entitled to if he had been working under a contract 
of daily service. 

(5) Any necessary hand tools shall, in the first instance, 
be supplied by the employer, and on production of any such 
worn out tool or on satisfactory evidence of loss without the 
fault of the worker, such tool shall be replaced by the 
employer without cost to the worker. 

(6) The price of any article supplied by the employer for 
the use of the worker during the period of his engagement, 
shall not increase during the period, and shall in no case, 
exceed the cost or price of the article to the employer at the 
place of supply. 

(7) Where the work is to be carried out by a body of 
workers acting together, the number of workers to be 
employed shall be specified in the contract. In the event of 
the specified number of workers not being present during 
any shift, the employer may provide a substitute in the place 
of any worker absent, and shall pay such substitute wages 
at the rates fixed by this award, or by the contract, whichever 
shall be the greater, for the work done by him during the time 
he is so employed as a substitute, and may charge such 
payment against any money found due under the contract. 

Provided that if any substitute provided by the employer 
is unacceptable to the workers concerned, he shall be 
replaced by an acceptable substitute as soon as reasonably 
possible. 

(8) Any time lost and not being due to the fault of the 
workers concerned shall be paid for at the applicable wage 
rate or alternative work provided, for which he shall be paid 
the applicable rate. 

(9) Where any workers are employed to work by or with 
the contractors at a wages remuneration the employer shall 
be entitled to pay the amount due to such wage workers for 
the period they have been employed, at the rate fixed by the 
award, or the rate fixed by the contract, whichever shall be 
the greater and to charge the payment so made, against the 
amount found due to the contractors. A printed copy of these 
conditions shall be kept exhibited in the change room on the 
mine. 

(10) The employer or his agent shall, after due notice, 
confer with the piece work committee representing the piece 
workers on any particular shaft, together with the Secretary 
of the Mining Division of the Union, on any matters that 
may arise in respect to piece workers and/or working 
conditions in the shaft or the working connected with that 
shaft. 

(11) The employer shall pay each worker individually his 
share of the earnings and if required render each worker a 
statement setting out the costs and allocations. 

(12) Payment for annual leave shall be determined from 
time to time by the parties to this award. 

35.—Bereavement Leave. 
When it is necessary for a worker to be absent from his 

employment for the purposes of attending a funeral or 
arranging therefor a worker (other than a casual worker) 
shall be entitled to a maximum of three days leave at 
ordinary wages as prescribed on each occasion and on 
production of satisfactory evidence of the death within 
Australia of the worker's wife, husband, father, mother, 

grandfather, grandmother, brother, sister, child and father 
and mother-in-law. Wife or husband referred to in this 
clause shall include de facto wife or husband. 

36.—Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all periods 
of time he is so required for such service. A worker when 
applying for such leave shall be required to support his 
application with written proof of his attendance at such jury 
service. 

37.—Junior Workers Certificate. 
(1) Junior workers upon being engaged shall, if required, 

furnish the employer with a certificate containing the 
following particulars:— 

(a) Name in full. 
(b) Age and date of birth. 

(2) No worker shall have any claim upon an employer for 
additional pay, in the event of the age of the worker being 
wrongly stated on the certificate. If any worker shall wilfully 
mis-state his age in the above certificate, he shall alone be 
guilty of a breach of this award. 

38.—Redundancy.. 
(1) Subject to subclause (2) hereof an employer shall not 

terminate the services of a worker by reason of being surplus 
to requirements unless and until the union to which that 
worker is eligible to belong has been given three week's 
notice of that intended retrenchment and that notice has 
expired. 

(2) Where a retrenchment is intended the employer shall 
confer with the union concerned with respect to the 
conditions to apply to a worker whose services are to be so 
terminated and where an agreement is reached thereon, or 
those conditions are otherwise determined, the services of 
a worker may be terminated irrespective of whether the 
period of time referred to in subclause (1) hereof has 
expired. 

39.—Definitions. 
(1) "Wet Places" should any dispute arise as to whether 

any places are wet or specially wet, within the meaning of 
Clause 11 or Clause 5, subclause (6), such dispute shall be 
referred to a Board of Reference as hereinafter appointed. 

(2) "Timberman" shall mean a worker engaged in 
underground timber work, but a miner timbering his own 
workings shall not be classed as a timberman. This term is 
not meant to apply to any worker who may be called upon 
to assist in lifting or carrying timber or handing up tools or 
similar work. 

(3) "Shaft Timberman" shall mean a worker engaged in 
shaft timbering or timber work, but a miner timbering his 
own shaft shall not be classed as a shaft timberman. 

(4) "Braceman" shall mean any worker in charge of a 
cage or kibble at the mouth of a shaft. If more than one cage, 
each worker shall be classed as a braceman, but shall not 
include any worker who may be temporarily assisting a 
braceman or skipman. 

(5) "Platman" or "Skipman" shall mean any worker in 
charge of a cage or skip; if more than one cage or skip, each 
worker so in charge shall be classed as a platman or 
skipman. 

(6) "Pipe Assembler" shall mean a worker solely 
engaged in assembling, joining and fixing pipes that have 
been cut, threaded and prepared for use. 

(7) "Treatment Plant Operator" shall mean a worker who 
operates a section of a continuous process plant and 
includes— 

(a) Special mill operator and repairer. 
(b) Ball mill operator. 
(c) Solutionist. 
(d) Filterman (any type of filter). 
(e) Flotation operator. 
(f) Roaster men. 
(g) Calcine operator. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 749 

(h) Hydraulic fill operator. 
(i) Wilfiey table operator. 
(j) Jig operator. 
(k) Samples. 
(1) Amalgamators. 

(m) Strake man. 
(n) Smelter. 
(o) Tailings dam man. 
(p) Sewing machine man. 
(q) Hydraulic gun operator. 
(r) Repairer. 
(s) Greaser. 
(t) Crushing operator (including secondary crusher). 

40.—Special Rates. 
(1) Height Money: A worker shall be paid an allowance 

of 84 cents for each day on which he works at a height of 
15.5 metres or more above the nearest horizontal plane. 

(2) A worker assisting a tradesman shall when the 
tradesman is in receipt of a disability allowance to be paid 
equal disability allowance. 

41.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purpose of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 
twelve to 52 weeks and shall include a period of six weeks 
compulsory leave to be taken immediately before the 
presumed date of confinement and a period of six weeks 
compulsory leave to be taken immediately following 
confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) A worker shall give not less than four weeks notice 
in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) A worker shall not be in breach of this order as a 
consequence of failure to give the stipulated period of notice 
in accordance with paragraph (c) hereof if such failure is 
occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
only, save with the agreement of the employer, by the 
worker giving not less than 14 days notice in writing stating 
the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less than 
14 days notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of a worker terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave terminates other than by the birth of a living child, it 
shall be the right of the worker to resume work at a time 
nominated by the employer which shall not exceed four 
weeks from the date of notice in writing by the worker to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then— 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave as to which she is then entitled and such further unpaid 
leave (to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of a 
period of leave taken pursuant to this subclause shall be 
entitled to the position which she held immediately before 
proceeding on such leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause (3), to 
the position she held immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the worker is qualified and the 
duties of which she is capable of performing, she shall be 
entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

14993—8 
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(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning to 

her work by notice in writing to the employer given not less 
than four weeks prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the position 
which she held immediately before proceeding on maternity 
leave or, in the case of a worker who was transferred to a 
safe job pursuant to subclause (3), to the position which she 
held immediately before such transfer. Where such position 
no longer exists but there are other positions available for 
which the worker is qualified and the duties of which she 
is capable of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage to that of 
her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on maternity 
leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order to 
replace a worker exercising her rights under this clause, the 
employer shall inform that person of the temporary nature 
of the promotion or transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the 12 months qualifying 
period. 

42.—Minimum Wage—Adult Males and Females. 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

Schedule 1—Wages. 
The minimum rates of wages payable under the provi- 

sions of this award shall be as follows: 
(1) Rates Per Week: 

(a) Underground Section— 

255.00 265.00 

Trucker 
Tool Carrier 

250.70 
250.70 

260.70 
260.70 

Shoveller 250.70 260.70 
Diamond Driller's Assistant 258.70 268.70 
Pipe Assembler 258.70 268.70 
Sampler 258.70 268.70 
Hydraulic Fill Operator 258.70 268.70 
Popper Machine Man 258.70 268.70 
Air Hoist Operator 258.70 268.70 
Electric Hoist Operator 258.70 268.70 
Pump Attendant 258.70 268.70 
Ventilation Man 258.70 268.70 
Platelayer 263.60 273.60 
Train Crew 263.60 273.60 
Mechanical Loader Operator 263.60 273.60 
Scraper Hauler Operator 263.60 273.60 
Braceman 263.60 273.60 
Plateman 263.60 273.60 
Skipman 263.60 273.60 
Sealers 268.10 278.10 
Rock Drill Man in all other 
places including open cut 275.60 285.60 
Sanitary Man 276.00 286.00 
Timberman—Other 280.40 290.40 
Rock drill man in rises 283.90 293.90 
Rock drill man in winzes 283.90 293.90 
Raised Borer Operator 283.90 293.90 
Diamond Driller— 

(i) Up to 20 h.p. 283.90 293.90 
(ii) Over 20 h.p. 289.20 299.20 

Timberman—Shaft 291.60 301.60 
Rock Drill Man in Shafts 291.60 301.60 
Hauler Operator 297.40 307.40 
Hydraulic Twin and Treble 
Jumbo Operator 304.30 314.30 

(b) Open Cut Section— 
, . 255.00 265.00 Quarry Labourer 

Sampler 255.00 265.00 
Dump Spotter 255.00 265.00 
Fuel and Lube Serviceman 271.40 281.40 
Powder Monkey 278.30 288.30 
Machine Drill Operator 284.90 294.90 
Dump Truck Operator 307.80 317.80 
Operators of Bulldozers, 
Front end Loaders, or Trac- 
tors with or without power 
operated attachments— 
Up to 35 b.h.p. 278.40 288.40 
Over 35 b.h.p. up to 70 b.h.p. 288.00 298.00 
Over 70 b.h.p. up to 130 b.h.p. 292.80 302.80 
Over 130 b.h.p. up to 250 b.h.p. 299.40 309.40 
Over 250 b.h.p. up to 400 b.h.p. 306.90 316.90 
Over 400 b.h.p. 314.70 324.70 
Grader Driver— 
Up to 100 b.h.p. 309.90 319.90 
Over 100 b.h.p. 313.60 323.60 

(c) Surface Sections— 
General Hand 244.10 254.10 
Utility Man Grade 1 250.70 260.70 
Utility Man Grade 2 255.00 265.00 
Utility Man Grade 3 262.10 272.10 
Storeman 263.50 273.50 
Sawyer and Benchman 267.40 277.40 
Overhead Crane Driver 267.40 277.40 
Sanitary Man 267.40 277.40 
Ambulance/First Aid Atten- 
dant 271.40 281.40 
Nursery Hand 271.40 281.40 
Storeman (W.M.C.—Main 
Store) 272.00 282.00 
Tool Sharpener 272.40 282.40 
Rigger and Splicer 281.40 291.40 
Linotex Operator/Belt Re- 
pairer 286,50 296.50 
Diamond Driller 289.20 299.20 



(d) Ore Treatment Mill Section: 
Ore Treatment Plant Operator 
Grade 1—i.e. an O.T.O. hav- 
ing less than 3 months' expe- 
rience on the process 
Ore Treatment Plant Operator 
Grade 2—i.e. an O.T.O. hav- 
ing more than 3 months' ex- 
perience 
Ore Treatment Plant Operator 
Grade 3—i.e. an O.T.O. who 
is classified as such 
Control Room Operator No. 2 
Crushing Plant and Spray 
Dryer Control Rooms with 
less than 3 months' Control 
Room experience 
Spray Dryer Control Room 
Operator after 3 months' Con- 
trol Room experience 
No. 2 Crushing Plant Control 
Room Operator after 3 
months' Control Room expe- 
rience 
Agnew Mining Co. Pty Ltd 
Concentrator Operator Grade 
1 less than 4 months' experi- 
ence 
Concentrator Operator Grade 
2 not less than 3 months' 
experience 
Concentrator Operator Grade 
3 not less than 8 months' 
service and proficient to oper- 
ate all of the process plant and 
mechanical equipment 

255.30 265.30 

270.70 280.70 

276.20 286.20 

282.50 292.50 

291.30 301.30 

297.40 

263.80 273.80 

275.10 285.10 

291.50 301.50 

(e) Laboratory Section— 
Sampler Preparer— 

(i) with less than 3 months' 
experience 

(ii) with more than 3 months 
experience 

Laboratory Assistant— 
(i) with less than 3 months' 

experience 
(ii) with more than 3 

months' experience 

(f) Mechanical Equipment Section- 
Driver of Motor Vehicle— 

(i) Not exceeding 24 cwt 
capacity 

(ii) Exceeding 25 cwt capac- 
ity but not exceeding 3 
tons capacity 

(iii) Exceeding 3 tons capac- 
ity but under 6 tons ca- 
pacity 

(iv) 6 tons and over but under 
7 tons 

(v) 7 tons and over but under 
8 tons 

(vi) 8 tons and over but under 
9 tons 

(vii) 9 tons and over but under 
10 tons 

(viii) 10 tons and over but 
under 11 tons 

(ix) 11 tons and over but 
under 12 tons 

(x) 12 tons and over but 
under 13 tons 

Driver of Articulated Vehicle 
more than 11 tons and up to 
12 tons 

255.30 265.30 

268.10 278.10 

266.70 276.70 

276.00 286.00 

292.50 302.50 

296.90 306.90 

300.90 310.90 

301.70 311.70 

303.30 313.30 

303.90 313.90 

304.30 314.30 

305.50 315.50 

306.40 316.40 

307.10 317.10 

310.60 320.60 

Unlicensed Dump Truck Op- 
erator 
Fork Lift Driver— 

(i) Under 10,000 lbs capac- 
ity 

(ii) Over 10,000 lbs capacity 
Operator of Bulldozers, Front 
end Loaders, Road Sweepers 
or Tractors with or without 
power operated attach- 
ments— 
Up to 35 b.h.p. 
Over 35 b.h.p. up to 70 b.h.p. 
Over 70 b.h.p. up to 130 b.h.p. 
Over 130 b.h.p. up to 250 b.h.p. 
Over 250 b.h.p. up to 400 b.h.p. 
Over 400 b.h.p. 
Grader Drivers— 

(i) up to 100 h.p. 
(ii) over 100 h.p. 

(g) Mess Personnel— 
Head Cook 
Cook 
Cook's Offsider 
Mess Attendant 

307.20 317.20 

300.90 310.90 
323.10 333.10 

278.40 
288.00 
292.80 
299.30 
306.60 
313.90 

309.40 
313.60 

304.90 
291.80 
268.10 
244.40 

288.40 
298.00 
302.80 
309.30 
316.60 
323.90 

319.40 
323.60 

314.90 
301.80 
378.10 
254.40 

(2) Leading Hands— 
In addition to the appropriate margin prescribed in 

subclause (2) of this Schedule a Leading Hand shall be paid 
the following in excess of the highest margin applicable to 
the work being carried out:— 

$ 
(a) If placed in charge of not less than 3 and 13.20 

not more than 10 other workers 
(b) If placed in charge of more than 10 and 19.90 

not more than 20 other workers 
(c) If placed in charge of more than 20 other 25.80 

workers 

Schedule 2.—Long Service Leave. 
1. Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 
2. Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer, whether in the gold 
industry or otherwise. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmitter") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmitter in that business becomes an employer of the 
transmittee—the period of the continuous service which the 
worker has had with the transmitter (including any such 
service with any prior transmitter) shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "Transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and' 'Transmitted'' has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 
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Section 6 reads— 
(1) For the purposes of this Act, a corporation shall, 

subject to the provisions of subsection (3) of this 
section, be deemed to be a subsidiary of another 
corporation if:— 
(a) that other corporation— 

(i) controls the composition of the board of 
directors of the first mentioned corpora- 
tion; 

(ii) controls more than half of the voting 
power in the first mentioned corpora- 
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora- 
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a subsidi- 
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation by it without the consent or 
concurrence of any other person can appoint or 
remove all or a majority of the directors; and for 
the purpose of this provision that other corporation 
shall be deemed to have power to make such an 
appointment if— 
(a) a person cannot be appointed as a director 

without the exercise in his favour by that 
other corporation of such a power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is subsid- 
iary of another corporation— 
(a) any shares held or power exercisable by that 

other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis- 
able— 

(i) by any person as a nominee for that 
other corporation (except where that 
other corporation is concerned only in 
a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity; 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the first mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee, for, that other corporation or 
it's subsidiary, (not being held or exercisable 
as mentioned in paragraph (c) of this subsec- 
tion) shall be treated as not held or exercisa- 
ble by that other corporation if the ordinary 
business of that other corporation or it's 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purpose of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company of 
a company or other corporation shall be read as 
a reference to a corporation of which that last 
mentioned company or corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corpora- 

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that first mentioned corporation and that other 
corporation shall for the purposes of this Act be 
deemed to be related to each other. 
End of Section 6  

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of fifteen working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
Section 31(2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State Law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of the 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 
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(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause— 
Where a worker has completed at least ten years service, 

the amount of leave shall be— 
(a) in respect of ten years service so completed— 

thirteen weeks; 
(b) in respect of ten years service completed after the 

first ten years—thirteen weeks; 
(c) in respect of each seven years service completed 

after the first twenty years—thirteen weeks; 
(c) on the termination of the worker's employment— 

(i) by his death 
(ii) in any circumstances otherwise than by his 

employer for serious misconduct; 
in respect of the number of years service with the 
employer completed since he last became entitled 
to an amount of long service leave—a proportion- 
ate amount on the basis of thirteen week's leave 
for ten years service or as the case may be on the 
basis of thirteen weeks leave for seven years 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause where a worker has completed at least three years 
service, but less than ten years service since its commence- 
ment and his employment is terminated— 

(a) by his death; or 
(b) by the employer for any reason other than serious 

misconduct; or 
(c) by the worker on account of sickness or injury to 

the worker or domestic or other pressing necessity 
where such sickness or injury or necessity is of 
such a nature as to justify or in the event of a 
dispute is, in the opinion of the Special Board of 
Reference, of such a nature as to justify such 
termination; 

the amount of leave shall be such proportion of thirteen 
weeks leave as the number of completed years of such 
service bears to ten years. 

(4) In the case to which paragraphs (2)(d) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before the 1st October, 1976 and whose service would 
entitle him to long service leave under this clause shall be 
entitled to leave calculated on the following basis— 

(a) for each completed year of service commencing 
before the 1st October, 1976 an amount of leave 
calculated on the basis of thirteen weeks leave for 
fifteen years service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1976 an amount of 

leave calculated on the basis of thirteen weeks 
leave for ten years service or on the basis of 
thirteen weeks leave for seven years service as the 
case may be. 

Provided that such a worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to thirteen weeks leave. 

(6) A worker to whom paragraphs (2)(d) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1976 shall be entitled to an 
amount of long service leave calculated on the following 
basis— 

(a) for each completed year of service commencing 
before the 1st October, 1976 an amount of leave 
calculated on the basis of thirteen weeks leave for 
fifteen years of service; 

(b) for each completed year of service commencing 
on or after 1st October, 1976 an amount of leave 
calculated on the basis of thirteen weeks leave for 
ten years service or thirteen weeks leave for seven 
years service as the case may be. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and part 
time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate or pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed upon between the employer and the worker 
or in the absence of such agreement at such time 
or times as may be determined by the Special 
Board of Reference having regard to the needs of 
the employer's establishment and the workers' 
circumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to a worker at least one months notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 
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(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit this right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to re-claim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be 
Brought into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 

ascertained the name of each worker and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

Schedule 3.—District Allowance. 
Payment shall be made in accordance with the provision 

of this schedule so far as applicable. 
(1) In addition to the wages prescribed in schedule 1 of 

this award, the following allowances shall be paid for five 
days per week to workers employed in the districts which 
are hereinafter respectively described, with the exception of 
districts contained therein which are situated within a radius 
of 10 miles of Kalgoorlie, Coolgardie and Southern Corss, 
viz: 

(a) First District: 
Lying south of Kalgoorlie and comprised 

within lines starting from Kalgoorlie then W.S.W. 
to Woolgangie, thence S.E. to Dundas, thence 
N.E. to a point ten miles east of Karonic, on the 



74 W.A.I.G. 755 

Trans-Australia line, and thence back to Kalgoor- 
lie; at the rate of 52 cents per week extra for those 
mines within ten miles of the railway and 80 cents 
per week for those outside. 

(b) Second District: 

Starting from Kalgoorlie W.S.W. to Wool- 
gangie, thence N.N.W. to the intersection of the 
120E Merredin with the 30S parallel of latitude, 
thence N.E. by E. to Kookynie, thence back to the 
point 10 miles east of Karonie on the Trans- 
Australia line, and thence back to Kalgoorlie; at 
the rate of 70 cents per week extra for those mines 
within 10 miles of the railway and 90 cents per 
week for those outside. 

(c) Third District: 

Starting from and including Kookynie, thence 
N. by W. to Kurrajong, thence N.E. to Stone's 
Soak, thence S.E. to and including Burtville, 
thence S.W. through Pindinnie to Kookynie; at the 
rate of 70 cents per week extra for those mines 
within 10 miles of the railway and 90 cents per 
week for those outside. 

(d) Fourth District: 

Surrounding Southern Cross within a radius of 
30 miles; for those mines outside a radius of 10 
miles from Southern Cross including Westonia 
and Bullfinch, at the rate of 25 cents per week. 

(e) Fifth District: 

Comprising all mines not specifically defined 
in the foregoing boundaries but within the area 
comprised within the 24th and 26th parallels of 
latitude; at the rate of one dollar and twenty cents 
per week. 

(2) Notwithstanding anything herein contained, the 
following allowances shall be paid in the districts or mines 
mentioned hereunder:— 

Per Week 
$ 

Ora Banda and Waverley Districts 0.70 
Yalgoo District 0.70 
Meekatharra, Mt. Magnet and Cue Districts 0.85 
Wiluna District 1.00 
Youanmi District 1.00 
Cox's Find Gold Mine 0.90 
Corduroy Gold Mine and mines within ten 
miles radius therefrom 1.20 
Lai 1 ah Rooke Gold Mine, Halleys Comet 
Gold Mine, Prophecy Gold Mine and mines 
within ten miles radius therefrom 1.50 
Mayfield District 0.70 
Evanston District 1.00 

With regard to the Meekatharra. Mt. Magnet, Cue, 
Yalgoo, and Wiluna Districts, an additional allowance at the 
rate of 15 cents per week shall be paid to workers employed 
at mines situated five miles from a Government railway. 

With regard to the Big Bell Gold Mine, the Triton Gold 
Mine and Cox's Find Gold Mine the sum of 15 cents per 
week may be deducted from the district allowance which 
would otherwise be paid. 

(3) In the case of any mine or district within the area to 
which this award applies which is not dealt with under the 
provisions of this schedule, the Union may apply to the 
Western Australian Industrial Commission at any time for 
the purpose of having an allowance prescribed, upon serving 
upon the employer concerned fourteen days' notice thereof 
prior to the date of such application the service of such 
notice shall be made pursuant to the provisions relating 
thereto prescribed by the regulations under the Industrial 
Arbitration Act 1979. 

Schedule 4.—Wages—Kambalda NickeL Operations. 
In lieu of part (1) and (2) of Schedule 1 surface workers 

at the Kambalda Nickel Operations shall be paid the 
following: 

(a) Classification 
Rate 

Per Week 

General Hand 290.70 
Level One includes the following: 302.70 
MPE1 
Laboratory Assistant 1 
and Storeperson 1 
Level Two includes the following: 321.40 
MPE2 
Laboratory Assistant 2 
and Storeperson 2 
Level Three includes the following: 324.20 
Process Operator 2 
Level Four includes the following: 329.90 
MPE3 
Laboratory Assistant 3 
and Storeperson 3 
Level Five includes the following: 336.80 
Process Operator 3 
Level Six includes the following: 346.20 
MPE4 
Laboratory Assistant 4 
Level Seven includes the following: 349.10 
Diamond Driller 
Level Eight includes the following: 357.70 
Process Operator 4 
Level Nine includes the following: 364.10 
Process Operator 5 

(b) Mechanical Equipment Section 
Driver of Motor Vehicle not exceeding 
25 cwt capacity 347.50 
Exceeding 25 cwt capacity but not 
exceeding 3 tons capacity 352.20 
Exceeding 3 tons capacity under 6 tons 356.30 
capacity 
6 tons and over but under 7 tons 357.20 
7 tons and over but under 8 tons 358.90 
8 tons and over but under 13 tons 363.00 
Driver of articulated vehicle more than 
11 tons, up to 12 tons 366.70 
Unlicensed dump truck operator 363.10 
Forklift Driver 

under 10,000 lbs capacity 356.30 
over 10,000 lbs capacity 380.00 

Operator of Bulldozers, Front End 
Loaders, Road Sweepers or Tractors 
with or without power operated attach- 
ments 
Up to 35 bhp 332.40 
Over 35 bhp up to 70 bhp 342.50 
Over 70 bhp up to 140 bhp 347.80 
Over 140 bhp up to 250 bhp 354.70 
Over 250 bhp up to 400 bhp 362.50 
Over 400 bhp 370.30 
Grader Drivers 
Up to 100 hp 365.50 
Over 100 hp 369.40 

(c) Leading Hands 
In addition to the appropriate margin prescribed 

in part (a) of this Schedule, a Leading Hand shall 
be paid the following in excess of the highest 
margin applicable to the work being carried out. 

$ 
(i) if placed in charge of not less than 

3 and not more than 10 other 
employees 14.30 
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(ii) if placed in charge of more than 10 
and not more than 20 other em- 
ployees 21.60 

(iii) if placed in charge of more than 20 
other employees 28.10 

N.B. Leading Hand rates include 3% increase 
(d) The term of this schedule will expire on 24 July 

1990. 

Schedule 5.—Wages—Windarra Nickel Project. 
The minimum rates of wages payable under the provi- 

sions of this award shall be as follows: 
Rate 

(a) Classification Per Week 
$ 

Mill Section 
Ore Treatment Operator (OTO) One 292.40 
Ore Treatment Operator Two 313.40 
Ore Treatment Operator Three 319.00 
Ore Treatment Operator Four 345.80 
Ore Treatment Operator Five 364.10 
Laboratory 
Laboratory Assistant Grade 1 292.40 
Laboratory Assistant Grade 2 310.70 
Laboratory Assistant Grade 3 318.80 
Laboratory Assistant Grade 4 339.60 
Laboratory Assistant Grade 5 364.10 

(b) Leading Hands 
In addition to the appropriate margin prescribed 

in part (a) of this Schedule, a Leading Hand shall 
be paid the following in excess of the highest 
margin applicable to the work being carried out. 

$ 
(i) if placed in charge of not less than 

3 and not more than 10 other 
employees 14.30 

(ii) if placed in charge of more than 10 
and not more than 20 other em- 
ployees 21.60 

(iii) if placed in charge of more than 20 
other employees 28.00 

N.B. Leading Hand rates include 3% increase 

Schedule 6.—Parties to the Award. 
Union Party to the Award 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
Employer Party to the Award 
Western Mining Corporation Limited 
Dated at Perth this 1 Ith day of September, 1975. 

Nickel Refining Award 1971 
No. 6 of 1971. 

Award No. 6 of 1971. 

This Award shall be known as the Nickel Refining 
Award, 1971, as amended and consolidated and replaces 
Award numbered 26 of 1969, as amended. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2k. State Wage Principles—June 1991 
3. Area and Scope 
4. Term 
5. Preference to Unionists 
6. Contract of Service 
7. Mixed Functions 
8. Special Rates and Provisions 
9. Hours (Other than Continuous Shift Workers) 

10. Overtime (Other than Continuous Shift Workers) 
11. Continuous Shift Workers 
12. Shift Work 
13. Rest Period after Overtime 
14. Holidays 
15. Annual Leave 
16. Long Service Leave 
17. Absence Through Sickness 
18. Travelling 
19. Union Representative Interviewing Workers 
20. Notice Boards 
21. Shop Stewards 
22. Grievances and Disputes 
23. Board of Reference 
24. Junior Workers 
25. Payment of Wages 
26. Time and Wages Record 
27. Liberty to Apply 
28. Wages 
29. Bereavement Leave 
30. Jury Service 
31. Redundancy 
32. Special Day Off Provisions 
33. Definitions 

Schedule A.—Parties to the Award 

NICKEL REFINING AWARD 1971 
No. 6 of 1971. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 4th day of March, 1994. 
J. CARRIGG, 

Registrar. 

2A.—State Wage Principles—June 1991. 
It is a term of this award, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case of 17 June 1991, that the Union will not 
pursue, prior to 14 November 1991, any extra claims, award 
or over-award, except where consistent with the principles 
determined by the decision. 

3.—Area and Scope. 
This Award shall apply to the workers employed by the 

respondent in the vocations mentioned in Clause 28 hereof 
in the nickel refining industry in the area occupied and 
controlled by the respondent at Kwinana. 

4.—Term. 
This Award shall operate from the date hereof until the 

26th January, 1973. 

5.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 
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6.—Contract of Service. 
(1) A contract of service to which this Award applies shall 

be— 
(a) "hourly", in the case of a casual worker; 
(b) "daily", during the first month of employment; 
(c) "weekly", after the first month of employment; 

and shall be terminated in accordance with the provisions 
of this clause and not otherwise but this subclause does not 
operate so as to prevent any party to a contract from giving 
a greater period of notice than is hereinafter prescribed nor 
to affect any employer's right to dismiss a worker without 
notice for misconduct and in such case wages shall be paid 
up to the time of dismissal only. 

(2) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (5) of this clause and the 
contract terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause (2) 
of this clause, an employer may pay the worker concerned 
his ordinary wages for the period of notice to which he 
would otherwise be entitled. 

(4) (a) Where a worker leaves his employment— 
(i) without giving the notice referred to in 

subclause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires, he forfeits his entitlement to any 
moneys owing to him under this award 
except to the extent that those moneys exceed 
his ordinary wages for the period of notice 
which should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies— 

(i) the contract of service shall, for the purposes 
of this Award, be deemed to have terminated 
at the time at which the worker was last 
ready, willing and available for work during 
ordinary hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with 
if the worker pays to the employer, whether 
by forfeiture or otherwise, an amount equiva- 
lent to the worker's ordinary wages for the 
period of notice which should have been 
given. 

(5) The period of notice referred to in subclause (2) of this 
clause is—- 

(a) in the case of a casual worker, one hour; 
(b) in any other case— 

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the First month of such employment, one 
week. 

(6) (a) On the first day of engagement a worker shall be 
notified by his employer or by the employer's 
representative whether the duration of his employ- 
ment is expected to exceed one month and, if he 
is hired as a casual worker, he shall be advised 
accordingly. 

(b) A worker shall, for the purposes of this award, be 
deemed to be a casual worker— 

(i) if the expected duration of the employment 
is less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the worker 
is dismissed through no fault of his own 
within one month of commencing employ- 
ment. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 17 or such absence is on account of holidays to which 
the worker is entitled under the provisions of this Award. 

(8) (a) The employer is entitled to deduct payment for any 
day upon which a worker cannot be usefully employed 
because of a strike by any of the unions party to this Award, 
or by any other association or union. 

(b) The provisions of paragraph (a) of this subclause also 
apply where the worker cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that, the 
employer and the union or unions concerned so agree or, in 
the event of disagreement, the Board of Reference so 
determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph (b) of 
this subclause, shall have regard for the duration of the 
stoppage and the endeavours made by the employer to repair 
the breakdown. 

7.—Mixed Functions. 
A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
the period he is so engaged, but if he is so engaged for two 
hours or more of one day or shift he shall be paid the higher 
rate for the whole day or shift. 

8.—Special Rates and Provisions. 
(1) In lieu of any other special rates and conditions, a 

worker shall be paid a flat allowance of $10.00 per week. 
(2) The payment for special rates and provisions shall 

only be paid for hours worked and shall not be subject to 
any premium or penalty additions. 

(3) Any dispute which may arise between the parties to 
this Award in relation to the application of this payment may 
be determined by the Board of Reference. 

9.—Hours (Other than Continuous Shift Workers). 
(1) The ordinary working hours shall not exceed forty in 

any one week and shall not exceed eight hours in any one 
day Monday to Friday, inclusive, and except in the case of 
shift workers, shall be worked between the hours of 7 a.m. 
and 5.30 p.m. 

Hours for shift workers shall be by agreement between the 
employer and the union. 

(2) A meal interval of not less than thirty minutes nor 
more than one hour shall be a defined period as near as 
practicable to the middle of the daily spread of hours. 

(3) On a three shift system the crib time shall be counted 
as time worked and shall be twenty minutes, which shall be 
allowed as near as possible to the middle of the shift. 

(4) With the exception of shift workers provided in 
subclause (3) of this clause all workers shall be allowed a 
rest period not exceeding seven minutes in the morning at 
such time and in such manner as determined by the employer 
for the efficient operation of his plant. 

10.—Overtime (Other than Continuous Shift Workers). 
(1) Except as hereinafter mentioned, all work performed 

in excess of or outside the ordinary hours of work Monday 
to Friday, inclusive, shall be paid for at the rate of time and 
a half for the first two hours and double time thereafter. 
Provided that all work performed after 12 noon on Saturday 
shall be paid for at the rate of double time. Work done on 
Saturday prior to 12 noon shall be paid for at the rate of time 
and a half for the first two hours and double time thereafter. 

(2) All work performed on Sundays shall be paid for at 
the rate of double time and all work performed on the 
holidays prescribed in subclause (1) of clause 14 shall be 
paid for at the rate of double time and a half. 

(3) Overtime on shift work shall be based on the rate 
payable for shift work. 

(4) (a) (i) When a worker is recalled to work overtime 
after leaving his employer's business prem- 
ises (whether notified before or after leaving 
such premises) he shall be paid for at least 
four hours at overtime rates: provided that, 
except in the case of unforeseen circum- 
stances arising, a worker shall not be required 
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to work the full four hours if the job for which 
he was recalled is completed within a shorter 
period but if such worker is subsequently 
recalled to work within the period of four 
hours for which payment has been made, an 
additional payment shall not be made nor 
shall any extra overtime be paid in respect of 
any period covered by such minimum pay- 
ment. 

(ii) Where the recall exceeds the four hours 
minimum the worker shall be paid an 
additional thirty minutes travelling time at 
overtime rates. 

(b) This subclause shall not apply in cases where it 
is customary for a worker to return to his 
employer's premises to perform a specific job 
outside his ordinary working hours or where the 
overtime is continuous (subject to any reasonable 
meal break which may be allowed) with the 
completion or commencement of ordinary work- 
ing time. 

(c) Overtime worked in the circumstances specified 
in this subclause shall not be regarded as time 
worked for the purposes of clause 13 of this award 
where the time worked is less than four hours on 
such recall or on each of such recalls. 

(5) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in readiness. 

(6) When a worker, without being notified on the previous 
day is required to continue working after his usual knock off 
time for more than two hours he shall be provided with any 
meal required or be paid three dollars and fifty cents in lieu 
thereof. Provided that such payment need not be made to 
workers living in the same locality as their place of 
employment who can reasonably return home for a meal. 

(7) A worker shall not be compelled to work for more than 
five and one half hours during ordinary or overtime hours 
or both without a break of the customary period for a meal. 

(8) When a worker, other than a shift worker, entitled to 
a paid meal period during his ordinary hours as provided in 
subclause (3) of clause 9 is required for duty during the meal 
interval whereby his meal time is postponed for more than 
half an hour, he shall be paid at overtime rates from the time 
he usually commences his meal interval until he gets his 
meal. 

(9) In the calculation of overtime rates, each day shall 
stand alone: Provided that, when a worker continues 
working beyond midnight on any day, the hours worked 
after midnight shall be counted as part of the previous day's 
work for the purpose of calculating the rates to be paid. 

(10) These overtime rates shall not apply to excess time 
worked due to private arrangements between the workers 
themselves or owing to a relieving man failing to come on 
duty at the proper time or where such time is worked to 
effect the periodical rotation of shifts. The time for which 
any worker may be paid at ordinary rates instead of overtime 
due to a relieving man failing to come on duty at the proper 
time shall not exceed two hours after the expiration of which 
overtime rates shall apply for the whole of the extra time 
worked. 

11.—Continuous Shift Workers. 

(1) The ordinary working hours shall not exceed forty in 
any one week to be worked in five shifts of eight hours each 
inclusive of a twenty minute crib time which shall be taken 
in relays at such time as not to cause a stoppage of work. 
Such crib time shall be allowed as near as possible to the 
middle of the shift. For the purposes of this clause, a week 
means the pay week. 

(2) All time worked in excess of or outside the ordinary 
working hours as prescribed shall be paid for at the rate of 
double time. 

(3) These overtime rates shall not apply to excess time 
worked due to private arrangement between the workers 
themselves or owing to a relieving man failing to come on 
duty at the proper time or where such time is worked to 
effect the periodical rotation of shifts. 

The time for which any worker may be paid at ordinary 
rates instead of overtime due to a relieving man failing to 
come on duty at the proper time shall not exceed two hours, 
after the expiration of which overtime rates shall apply to 
the whole of the of the extra time worked. 

(4) Overtime on shift work shall be based on the rate 
payable for shift work. This shall not apply to the weekend 
penalty rates prescribed in subclause (9) hereof. 

(5) (a) (i) When a worker is recalled to work overtime 
after leaving his employer's business prem- 
ises (whether notified before or after leaving 
such premises) he shall be paid for at least 
four hours at overtime rates: provided that 
except in the case of unforeseen circum- 
stances arising, a worker shall not be required 
to work the full four hours if the job for which 
he was recalled is completed within a shorter 
period but if such worker is subsequently 
recalled to work within the period of four 
hours for which payment has been made, an 
additional payment shall not be made nor 
shall any extra overtime be paid in respect of 
any period covered by such minimum pay- 
ment 

(ii) Where the recall exceeds the four hours 
minimum the worker shall be paid an 
additional thirty minutes travelling time at 
overtime rates. 

(b) This subclause shall not apply in cases where it 
is customary for a worker to return to his 
employer's premises to perform a specific job 
outside his ordinary working hours or where the 
overtime is continuous (subject to any reasonable 
meal break which may be allowed) with the 
completion or commencement of ordinary work- 
ing time. 

(c) Overtime worked in the circumstances specified 
in this subclause shall not be regarded as time 
worked for the purposes of clause 13 of this award 
where the time worked is less than four hours on 
such recall or on each of such recalls. 

(6) When a worker without being notified on the previous 
day is required to continue working after his usual knock off 
time for more than two hours he shall be provided with any 
meal required or be paid three dollars and fifty cents in lieu 
thereof. Provided that such payment need not be made to 
workers living in the same locality as their place of 
employment who can reasonably return home for a meal. 

(7) When on overtime a worker shall not be compelled 
to work for more than five and one half hours without a 
break for a meal. Such five and one half hour period 
commencing from his work starting time and/or the 
finishing time of his last meal time during the working 
period. 

(8) All work performed on any of the holidays prescribed 
in subclause (1) of clause 14 in excess of the hours 
prescribed in subclause (1) shall be paid for at the rate of 
double time and a half. 

All work performed on a Sunday in excess of the hours 
prescribed in subclause (1) of this clause shall be paid for 
at the rate of double time. 

(9) (a) All work performed during ordinary working hours 
on Sundays or any of the holidays prescribed in subclause 
(1) of clause 14 shall be paid at the rate of double time. 

(b) All work performed during the ordinary working hours 
on Saturdays shall be paid at the rate of time and a half. 

These rates shall be paid in lieu of the shift allowances 
prescribed in clause 12 hereof. 

(10) A continuous shift worker rostered off on a holiday 
shall be paid eight hours pay at ordinary rates. 
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(11) In the calculation of overtime rates, each day shall 
stand alone. Provided that, when a worker continues 
working beyond midnight on any day, the hours worked 
after midnight shall be counted as part of the previous day's 
work for the purpose of calculating the rates to be paid. 

12.—Shift Work. 
(1) The employer may if he so desires, work any of his 

workers on shifts, but before doing so shall give notice of 
his intention to the Union. 

(2) (a) A worker who in any consecutive three weeks, 
does not work at least one week on day shift or day work 
shall be paid at the rate of time and one-quarter for each 
afternoon or night shift which he works in those three weeks. 

(b) A worker who works for more than one week 
consecutively on afternoon shift shall be paid at the rate of 
time and one-quarter for each afternoon shift worked in the 
consecutive second or subsequent weeks of afternoon shift. 

(c) A worker who works for more than one week 
consecutively on night shift shall be paid at the rate of time 
and one-quarter for each night shift worked in the 
consecutive second or subsequent weeks of night shift. 

(d) This subclause does not apply to a worker to whom 
it would only otherwise apply because of a change of shift 
due to private arrangement with another worker nor to a 
worker employed on any roster to which the employer and 
the union or unions concerned have agreed it shall not apply. 

(3) A shift worker shall, in addition to his ordinary rate, 
be paid per shift of eight hours at the rate of $8.00 when on 
afternoon or night shift. 

(4) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. All overtime work of 
Monday to Friday shift workers on Saturdays and Sundays 
stands alone and does not count for the purpose of 
computing five consecutive shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on that process is not carried out on a Saturday 
or Sunday or on any public holiday. 

(5) (a) A worker who replaces a regular shift worker who 
is absent for any reason beyond the control of the employer, 
on afternoon or night shift, shall be paid at the rate of time 
and one-quarter if he does not work for five consecutive 
shifts and the appropriate shift work rate if he works five or 
more shifts consecutively. 

(b) A worker who replaces on afternoon or night shift a 
regular shift worker who is absent by reason of a direction 
of the employer shall be paid at overtime rates unless he 
works the number of consecutive shifts prescribed in the 
next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under paragraph (a) by reason of 
rostered days off in respect to workers employed on 
continuous process work or by a Saturday or Sunday in 
respect to other workers or by any public holiday or any 
other reason beyond the control of the employer. 

(d) A regular shift worker who does not work five 
consecutive shifts for any reason beyond the control of the 
employer shall not be entitled to payment under the 
provisions of this subclause. 

(6) A shift worker requested by the Company to work as 
a temporary day worker for relief purposes covering 
absences of day workers or for Company training purposes 
shall be paid the amount which he would have received had 
he worked his normal roster. 

(7) Where a shift commences at or after 11 p.m. then the 
whole shift shall be paid for at the rate which applies to the 
major portion of the shift. 

(8) A roster showing the shifts to be worked and the 
commencing and finishing times of ordinary working hours 
of the respective shifts shall be posted on the Notice Boards. 

Such roster shall not be altered unless by agreement 
between shift workers and the employer or failing agreement 

by giving seven days' notice to the Union of the proposed 
alteration. 

Copies of rosters shall be supplied to the Union. 
(9) Maximum Rate: Extra rates in this Award except rates 

prescribed in Clause 8 of this Award are not cumulative so 
as to exceed the maximum of double the ordinary rates or 
two and a half times the ordinary rate for work performed 
on any of the holidays prescribed in clause 14 hereof. 

13.—Rest Period After Overtime. 
(1) When overtime work is necessary it shall wherever 

reasonably practicable, be so arranged that workers have at 
least ten consecutive hours off duty between the work of 
successive days. 

(2) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this subclause, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(3) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(4) A worker (other than a casual worker) not engaged on 
continuous shift work who works on a Sunday or public 
holiday and (except for meal breaks) immediately thereafter 
continues such work shall on being relieved from duty be 
entitled to be absent until he has had ten consecutive hours 
off duty, without deduction of pay for ordinary time of duty 
occurring during such absence. 

(5) The provisions of this clause shall apply in the case 
of continuous shift workers who rotate from one shift to 
another, as if eight hours were substituted for ten hours when 
overtime is worked— 

(a) for the purpose of changing shift rosters; or 
(b) where a shift worker does not report for duty; or 
(c) where a shift is worked by arrangement between 

workers themselves. 

14.—Holidays. 
(1) The following days or the days observed in lieu shall, 

subject to clause 10 and 11 hereof, be allowed as holidays 
without deduction of pay, namely. New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in the subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or on a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him on the 
whole or portion of the working day succeeding a holiday 
provided for herein, shall not be entitled to payment for such 
holiday. 

15.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of three 

consecutive weeks' leave with payment of ordi- 
nary wages as prescribed shall be allowed annu- 
ally to a worker by his employer after a period of 
twelve months' continuous service with that 
employer provided that as from the 1st January, 
1974 annual leave will accumulate at the rate of 
four weeks after each completed twelve months of 
continuous service. 
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(b) (i) A worker before going on Annual Leave 
shall be paid the wages he would have 
received in respect of the ordinary time he 
would have worked had he not been on leave 
during the relevant period. 

(ii) Subject to paragraph (c) hereof a worker 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable— 
(aa) The rate applicable to the worker as 

prescribed in clause 28 of this award; 
(bb) Subject to paragraph (c)(ii) hereof the 

rate prescribed for work in ordinary time 
by clause 12.—Shift Work of the award 
according to the workers roster or 
projected roster including Saturday or 
Sunday shift; 

(cc) The rate payable pursuant to clause 
7.—Mixed Functions calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise; 

(dd) Any other rates to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work, provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by clause 
10.—Overtime (Overtime other than 
Continuous Shift Workers) clause 11.— 
Continuous Shift Workers, clause 8.— 
Special Rates and Provisions, of this 
award nor any payment which might 
have become payable to the worker as 
reimbursement for expenses incurred. 

(c) During the period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b) hereof. This loading 
shall be as follows;— 

(i) Day Workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of Wh per cent 

(ii) Shift Workers—A worker who would have 
worked on shift work had he not been on 
leave—a loading of Wh per cent 

Provided that where the worker would have 
received shift loadings prescribed by clause 
12.—Shift Work had he not been on leave during 
the relevant period and such loadings would have 
entitled him to a greater amount than the loading 
of U'/z per cent, then the shift loadings shall be 
added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the 17!/2 per cent 
loading. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of Wji percent then such loading of Wh 
per cent shall be added to the rate of wage 
prescribed by paragraph (b) but not including 
paragraph (b)(ii)(bb) hereof in lieu of the shift 
loadings. 

The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(2) (a) A seven day shift worker, i.e. a shift worker who 
is rostered to work regularly on Sunday and holidays shall 
be allowed one week's leave in addition to the leave to 
which he is otherwise entitled under this clause. 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve monthly 
period as a seven day shift worker, he shall be entitled to 
have a period of annual leave to which he is otherwise 

entitled under this clause increased to one twelfth of a week 
for each completed month he is continuously so engaged. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which, in 
the case of that worker would have been an ordinary working 
day. there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) (a) After one month's continuous service in any 
qualifying twelve monthly period, a worker whose employ- 
ment terminates shall, subject to the provisions of paragraph 
(b) of this subclause, be paid one third of a week's pay at 
his ordinary rate of wage in respect of each completed month 
of service in that qualifying period. 

(b) Where a worker is justifiably dismissed for miscon- 
duct during any qualifying twelve monthly period, the 
provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(5) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(6) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(7) A worker whose employment terminates after he has 
completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall receive payment in 
lieu of that leave at his ordinary rate of wage. 

(8) Notwithstanding anything else herein contained an 
employer who observes a Christmas close down for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(9) (a) An employer may allow annual leave to a worker 
before the right thereto has accrued due but where leave is 
so allowed and taken a further period of annual leave shall 
not commence to accrue until the expiration of the 
qualifying twelve-monthly period in respect of which annual 
leave has been so allowed. 

(b) Where leave has been allowed to and taken by a 
worker pursuant to paragraph (a) of this subclause and the 
workers employment terminates before he completes the 
twelve months' continuous service in respect of which the 
leave was so allowed the employer may, for each complete 
month of the qualifying twelve monthly period not served 
by the worker, deduct from any moneys owing to the worker 
upon the termination of his employment one-twelfth of the 
amount of wage paid to the worker on account of the annual 
leave. 

(c) In a case to which paragraph (b) of this subclause 
applies any payment made for or in respect of any of the 
holidays prescribed in clause 14 of this award shall not be 
deemed part of the amount of wage paid on account of the 
annual leave. 

(10) The provisions of this clause shall not apply to casual 
workers. Liberty is reserved to either party to amend this 
clause. 

(11) (a) A worker who. at the commencement of his 
annual leave, has an entitlement to payment for non- 
attendance on the ground of personal ill health for not less 
than forty hours under the provisions of clause 17.— 
Absence Through Sickness of this award and who, within 
fourteen days of resuming work, produces to the employer 
a certificate from a qualified medical practitioner that during 
his annual leave he was confined to his home or to a hospital 
for a period of at least seven consecutive days for a reason 
which, if he had not been on annual leave, would have 
entitled him to payment under the provisions of the said 
clause 17 shall be deemed to be absent from work through 
sickness for so much of that period as he would otherwise 
have been entitled to payment under that clause. 
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(b) A worker to whom paragraph (a) applies shall take the 
period deemed to be absence through sickness as annual 
leave at a time convenient to the employer but on ordinary 
pay, without the loading prescribed in paragraph (c) of 
subclause (1) of this clause. 

16.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 44 

of the Western Australian industrial Gazette at pages 606 
to 612 both inclusive are hereby incorporated and form part 
of this Award. 

(EDITORS NOTE: The long service leave provisions as 
set out in the named gazette reference have since been varied 
by order number C 71 and C 72 of 1976 as published in Vol. 
56 of the W.A.I.G at pages 1881-1882.) 

17.—Absence Through Sickness. 
(1) Subject as hereinafter provided, a worker shall be 

entitled to payment for non-attendance on the ground of 
personal ill health for one sixth of a week for each completed 
month of service. Payment hereunder may be adjusted at the 
end of each calendar year or at the time the worker leaves 
the service of the employer in the event of the worker being 
entitled by service subsequent to the sickness to a greater 
allowance than that made at the time the sickness occurred. 
This clause shall not apply where the worker is entitled to 
compensation under the Workers' Compensation Act. 

(2) A worker shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment or for any accident, wherever sustained, arising 
out of his own wilful default or for sickness arising out of 
his own wilful default. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his employer 
of sickness; but the employer shall not be entitled to a 
medical certificate unless the absence is for three days or 
more. 

(4) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any worker 
by his employer as paid sick leave, may be claimed by the 
worker subject to the conditions hereinbefore prescribed, 
shall be allowed by his employer in any subsequent year 
without diminution of the sick leave prescribed in respect 
of that year. 

(5) The provisions of this clause do not apply to casual 
workers. 

18.—Travelling. 
Transport: Where a worker working overtime finishes 

work at a time when reasonable means of transport are not 
available to him the employer shall transport him to his 
home. 

19.—Union Representative Interviewing Workers. 
A duly accredited official of the Union shall have the right 

to enter the employer's premises but shall not, without the 
permission of the employer interview workers during their 
working hours. 

20.—Notice Boards. 
The employer shall provide notice boards for the posting 

of official Union notices and may remove any notice which 
is not signed by an official of the Union concerned or by a 
shop steward of that Union. 

21.—Shop Stewards. 
Upon notification in writing by the Secretary of the Union 

of the appointment of shop stewards they shall continue to 
be recognised by the Company. 

22.—Grievances and Disputes. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute the following procedure shall 
apply, namely:— 

(a) The worker concerned shall firstly refer the 
grievance to his foreman or immediate superiors. 

(b) The job steward on the site may discuss with the 
foreman any grievance affecting the workers he 
represents and, if the matter is not satisfactorily 
resolved, he may discuss the matter with the 
Industrial Officer or other officer nominated by 
the employer to deal with such matters on the site. 

(c) The Industrial Officer or other officer referred to 
in paragraph (b) of this subclause shall, within 
forty eight hours of discussing a grievance with a 
job steward, advise the job steward of the 
employer's decision on the matter; provided that 
where, owing to the nature of the grievance, the 
Industrial Officer or other officer and job steward 
agree that a longer period than forty eight hours 
is necessary for a decision to be made, the 
employer's decision shall be conveyed to the job 
steward within the agreed time. 

(d) If the matter is not resolved by the foregoing 
discussions the job steward shall notify the 
appropriate full-time official of his Union and 
shall thenceforth leave the conduct of negotiations 
in the hands of the Union. 

(e) Where a matter has been referred to the union by 
the job steward the Union shall promptly take all 
steps necessary under its rules and under the 
Industrial Arbitration Act for the resolution of the 
matter. 

(2) A job steward shall not leave his place of work to 
investigate any matter or to discuss any matter with the 
employer's representative unless on each occasion he first 
obtains permission to do so from his foreman or supervisor. 

(3) A job steward shall not during working hours call or 
hold any meeting of the workers concerned with any 
grievance or dispute. Work shall be continued normally at 
the instruction of the employer and there shall be no ban or 
limitation imposed whilst the above procedure is being 
carried out. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 60 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1971. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24.—Junior Workers. 
(1) Subject to the provisions of subclause (2) of this 

clause, junior workers may be employed in any calling 
mentioned in this Award. 

(2) Any dispute between any of the parties to this Award 
as to whether it is appropriate that a junior worker be 
employed on particular work may be determined by the 
Board of Reference. 

25.—Payment of Wages. 
(1) Payment of wages shall be fortnightly by cheque. 
(2) At or before the time at which the worker receives his 

wages he shall be issued with a slip showing the gross 
amount of wages and allowances due to him, all deductions 
therefrom, the total number of hours worked including the 
number of overtime hours and the rate at which such 
overtime has been paid. 

26.—Time and Wages Record. 
(1) The employer shall make and keep a record or records 

showing- 
(a) The name and classification of each worker. 
(b) The age of junior workers. 
(c) The starting and finishing times on each day. 
(d) The hours worked. 
(e) The wages and overtime (if any) paid. 
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(f) The amount of other allowances paid. 
(g) Deductions. 

(2) The time and wages record shall be open for 
inspection by a duly accredited representative of the Union, 
during the usual office hours, at the employer's office or 
other convenience place and he shall be allowed to take 
extracts therefrom. The employer's works shall be deemed 
to be a convenient place for the purpose of this paragraph 
and if for any reason the record is not available at the works 
when the official calls to inspect it, it shall be made available 
for inspection within twenty four hours, either at the 
employer's office or at the works. 

(3) Any system of automatic recording by machines shall 
be deemed a record for the purpose of this clause. 

27.—Liberty to Apply. 
Liberty to apply to amend the award is reserved to the 

Union in regard to the following:— 
(1) Clause 15 Annual Leave: In respect of any new 

standard as to the quantum or payment for Annual 
Leave which may be granted by the Western 
Australian Industrial Commission generally or by 
way of amendment to the Metal Trades (General) 
Award. 

(2) Margins: Should there be any decision of the 
Western Australian Industrial Commission on 
margins that has a significant and substantial 
effect on existing award standards on margins. 

(3) Sick Leave—Clause 17: In respect of any new 
standard as to the quantum or payment for sick 
leave which may be granted by the Western 
Australian Industrial Commission by way of 
amendment to the Metal Trades (General) Award. 

28.—Wages. 
The minimum rates of wages per week payable under the 

provisions of this award shall be as follows:— 
(1) Adult $ 

Process Operator Grade 1 330.50 
Process Operator Grade 2 339.50 
Process Operator Grade 3 357.30 
Process Operator Grade 4 370.80 
Process Operator Grade 5 386.20 
Storeperson 332.60 
Multi-skilled Process 

Operator Grade 1 363.50 
Multi-skilled Process 

Operator Grade 2 372.50 
Multi-skilled Process 

Operator Grade 3 390.30 
Multi-skilled Process 

Operator Grade 4 403.80 
Multi-skilled Process 

Operator Grade 5 419.20 
(2) Male Junior Workers (percent rate for Plant Operators 

Grade 1 classification per week) 
Under 17 years of age 55% 
Between 17 and 18 years of age 65% 
Between 18 and 19 years of age 80% 
At 19 years of age appropriate 

adult 
classification 

rate 
(3) Casual Workers shall be paid fifteen per cent (15%) 

in addition to the rates prescribed in this clause. 
(4) Structural Efficiency: 

(a) Arising out of the decision on 7 August 1989 in 
the National Wage Case (Print H9100) and the 
State Wage Case on 8 September 1989 and in 
consideration of the wage increases resulting from 
the first structural efficiency adjustment operative 
on and from 1989, employees are to perform a 
wider range of duties, including work which is 
incidental or peripheral to their main tasks or 
functions. 

(b) The parties to this award are committed to 
implementing the new wage and classification 
structure. In making this commitment, the par- 
ties— 

(i) will co-operate in the transition from the 
existing classification structure to the pro- 
posed new structure to ensure that the 
transition takes place in an orderly manner 
without creating false expectations or dispu- 
tation; 

(ii) accept that any reclassification to a higher 
level shall be contingent upon such addi- 
tional work being available and required to 
be performed by the employer. 

(iii) are committed to modernising the terms of 
the award and to addressing the issues 
associated with training in an endeavour to 
finalise these matters by April 1990. 

29.—Bereavement Leave. 
When it is necessary for a worker to be absent from his 

employment for the purposes of attending a funeral or 
arranging therefor a worker (other than a casual worker) 
shall be entitled to a maximum of three days leave at 
ordinary wages as prescribed on each occasion and on 
production of satisfactory evidence of the death within 
Australia of the worker's wife, husband, father, mother, 
grandfather, grandmother, brother, sister, child and father 
and mother-in-law. Wife or husband as referred to in this 
clause shall include de facto wife or husband. 

30.—Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all period 
of time he is so required for jury service. A worker when 
applying for such leave, shall be required to support his 
application with written proof of his attendance at such jury 
service. 

31.—Redundancy. 
(1) Subject to subclause (2) hereof an employer shall not 

terminate the services of a worker by reason of being surplus 
to requirements unless and until the union to which that 
worker is eligible to belong has been given three weeks' 
notice of that intended retrenchment and that notice has 
expired. 

(2) Where a retrenchment is intended the employer shall 
confer with the union concerned with respect to the 
conditions to apply to a worker whose services are to be so 
terminated and where an agreement is reached thereon, or 
those conditions are otherwise determined, the services of 
a worker may be terminated irrespective of whether the 
period of time referred to in subclause (1) hereof has 
expired. 

32.—Special Day Off Provisions. 
(1) Notwithstanding provisions prescribed elsewhere in 

this award, each worker shall be entitled to twelve special 
days off per annum, without loss of pay. 

(2) The special days off shall be scheduled by the 
employer. 

(3) A minimum of five days notice shall be given by the 
employer of the requirement for an employee to take special 
days off. 

(4) Where an employee is required to work on a special 
day off he shall be paid as follows:— 

(a) Where an employee works a full shift on a special 
day off, he shall be paid at the rate of time and one 
half for that day, and in addition, shall be allowed 
and shall take one day off with pay, in lieu of the 
special day. 

(b) Where less than eight hours are worked on a 
special day off, an employee shall be paid at the 
rate of double time and one half. 
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(5) Where an employee's contract of service terminates, 
special days off which have accrued and have not been 
taken, shall be paid for at the ordinary award rate, together 
with the service allowance applicable at the time. 

(6) The special day off shall be allowed in addition to any 
public holliday or period of annual leave. 

(7) Where a special day off falls on a public holiday, the 
next ordinary working day off shall be substituted as the 
special day off. 

33.—Definitions. 
Multi-skilled Process Operator means an operator who 

holds a trades certificate and in addition to their normal 
operating duties may be required, from time to time, to 
perform work within their competency. 

Schedule. A.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 
Employer Party to the Award 

Western Mining Corporation Limited 
Dated at Perth this 17th day of February, 1971. 

NICKEL SMELTING (WESTERN MINING 
CORPORATION LIMITED) AWARD 1972 

No. 18 of 1972. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 4th day of March. 1994. 
J. CARR1GG, 

Registrar. 

Nickel Smelting (Western Mining Corporation Limited) 
Award 1972 

No. 18 of 1972. 
Award No. 18 of 1972. 

This award shall be known as the Nickel Smelting 
(Western Mining Corporation Limited) Award, 1972, as 
amended and consolidated. 

1 A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Saftey Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Tferm 
4. Area and Scope 
5. Preference to Unionists 
6. Contract of Service 
7. Mixed Functions 
8. Hours 
9. Overtime 

10. Shift Work 
11. Saturday Work 
12. Sunday and Holiday Work 

13. Holidays 
14. Annual Leave 
15. Long Service Leave 
16. Absence Through Sickness 
17. Bereavement Leave 
18. Payment of Wages 
19. Time and Wages Record 
20. Shop Stewards 
21. Notice Boards 
22. Interviewing Workers 
23. Board of Reference 
24. Definitions 
25. Minimum Wage 
26. Grievances and Disputes 
27. Special Rates 
28. Jury Service 
29. Redundancy 

Schedule 1 Wages 
Schedule 2—Parties to the Award 

2A.—State Wage Principles—June 1991. 
It is a term of this award, arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case of 17 June 1991, that the Unions will not 
pursue, prior to 14 November 1991, any extra claims, award 
or over-award, except where consistent with the principles 
determined by the decision. 

3.—Term. 
The term of this award shall be for a period from the 

commencing date hereof until 31st December, 1973. (This 
award was delivered on the 31st day of August, 1972.) 

4.—Area and Scope. 
This award shall apply to the workers employed by the 

respondent in the vocations mentioned in Schedule 1 hereof 
in the nickel smelting industry in the area occupied and 
controlled by the respondent approximately ten miles South 
of Boulder. 

5.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

6.—Contract of Service. 
(1) A contract of service to which the award applies shall 

be— 
(a) "hourly" in the case of a casual worker; 
(b) "daily" during the first month of employment; 
(c) "weekly", after the first month of employment— 

and shall be terminated in accordance with the 
provisions of this clause and not otherwise, but 
this subclause does not operate so as to prevent 
any party to a contract from giving a greater period 
of notice than is hereinafter prescribed, nor to 
affect any employer's right to dismiss a worker 
without notice for misconduct and, in such case 
wages shall be paid up to the time of dismissal 
only. 

(2) Subject to the provisions of this clause, a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (5) of this clause and the 
contract terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause (2) 
of this clause, an employer may pay the worker concerned 
his ordinary wages for the period of notice to which he 
would otherwise be entitled. 

(4) (a) Where a worker leaves his employment— 
(i) without giving the notice referred to in 

subclause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires, he forfeits his entitlement to any 
moneys owing to him under this award 
except to the extent that those moneys exceed 
his ordinary wages for the period of notice 
which should have been given. 
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(b) In a case to which paragraph (a) of this subclause 
applies— 

(i) the contract of service shall, for the purposes 
of this award be deemed to have terminated 
at the time at which the worker was last 
ready, willing and available for work during 
ordinary hours under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with 
if the worker pays to the employer, whether 
by forfeiture or otherwise, an amount equiva- 
lent to the worker's ordinary wages for the 
period of notice which should have been 
given. 

(5) The period of notice referred to in subclause (2) of this 
clause is— 

(a) in the case of a casual worker, one hour; 

(b) in any other case— 
(i) during the first month of employment under 

the contract, one day; and 

(ii) after the first month of such employment, one 
week. 

(6) (a) On the first day of engagement a worker shall be 
notified by his employer or by the employer's 
representative whether the duration of his employ- 
ment is expected to exceed one month and, if he 
is hired as a casual worker, he shall be advised 
accordingly. 

(b) A worker shall, for the purposes of this award, be 
deemed to be a casual worker— 

(i) if the expected duration of the employment 
is less than one month; or 

(ii) if the notification referred to in paragraph (a) 
of this subclause is not given and the worker 
is dismissed through no fault of his own 
within one month of commencing employ- 
ment. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 16 or such absence is on account of holidays to which 
the worker is entitled under the provisions of this award. 

(8) (a) The employer is entitled to deduct payment for any 
day upon which a worker cannot be usefully employed 
because of a strike by any of the unions party to this award 
or by any other association or union. 

(b) The provisions of paragraph (a) of this subclause also 
apply where the worker cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if, and to the extent that the 
employer and the union or unions concerned so agree or, in 
the event of disagreement, the Board of Reference so 
determines. 

(c) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery the Board of 
Reference in determining a dispute under paragraph (b) of 
this subclause, shall have regard for the duration of the 
stoppage and the endeavours made by the employer to repair 
the breakdown. 

7.—Mixed Functions. 

(1) A worker engaged on duties carrying a higher rate than 
his ordinary classification shall be paid the higher rate for 
the time he is so engaged but if he is so engaged for more 
than two hours of one day or shift he shall be paid the higher 
rate for the whole day or shift. 

(2) Any worker regularly engaged in relieving work shall 
be paid the highest rate applicable to the class of work upon 
which he is employed during any day or shift. 
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8.—Hours. 
(1) Day Workers and Shift Workers (other than Continu- 

ous Shift Workers). 
(a) Subject to the provisions of this subclause the 

ordinary working hours shall be— 
(i) 40 hours per week to be worked in shifts of 

8 hours Monday to Friday inclusive and 
except in the case of shift workers shall be 
worked between 7.00 a.m. and 5.00 p.m.; 

(ii) starting and finishing times other than those 
prescribed in paragraph (i) above may be 
fixed by agreement between the unions and 
their members and the company and failing 
agreement shall be determined by the Board 
of Reference. 

(b) Subject to the provisions of paragraph (c) all 
ordinary working hours shall be consecutive 
except for the meal interval which shall not be 
more than one hour or less than thirty minutes. 

(c) On a three shift system (and in any other shift 
system where the parties agree) the crib break 
shall be counted as time worked and shall be 
twenty minutes as near as practicable to the 
middle of the shift dependent upon the plant 
requirements from day to day, but in any event no 
later than five and one half hours from the 
commencement of the shift. 

(2) Continuous shift workers. 
The ordinary working hours of continuous shift workers 

shall be forty per week to be worked in shifts of eight hours 
each inclusive of a crib break of twenty minutes, as near as 
practicable to the middle of the shift dependent upon the 
plant requirements from day to day, but in any event no later 
than five and one half hours from the commencement of the 
shift. 

9.—Overtime. 
(1) Day workers and shift workers (other than Continuous 

Shift Workers). 
(a) Subject to the provisions of subclause (3) of this 

clause, all time worked outside or in excess of the 
ordinary working hours on any day Monday to 
Friday inclusive shall be paid for at the rate of 
time and one half for the first two hours and 
double time thereafter. 

(b) Where a day worker or a shift worker (other than 
a shift worker working a shift inclusive of a paid 
meal break) is required for duty during his usual 
meal time and his meal time is postponed for more 
than half an hour he shall be paid at overtime rates 
from the time his meal break would normally 
commence until he gets a meal break of the 
customary period. 

(2) Continuous shift workers. 
(a) Subject to the provisions of paragraph (b) of this 

subclause, all time worked by a continuous shift 
worker in excess of the ordinary hours as 
prescribed on a shift other than a rostcrcd shift 
shall be paid for at the rate of double time, except 
where such a worker is called upon to work a 
regularly rostered overtime shift in not more than 
one week in any four weeks, when he shall be paid 
for such shift at time and one-half for the first two 
hours and double time thereafter. 

(b) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates— 

(i) if it is due to private arrangements between 
the workers themselves; 

(ii) if it does not exceed one hour and is due to 
a relieving man not coming on duty at the 
proper time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 



(3) All workers. 
(a) (i) When overtime work is necessary, it shall 

wherever reasonably practicable, be so ar- 
ranged that workers have at least ten consec- 
utive hours off duty between the work of 
successive days. 

(ii) A worker (other than a casual worker) who 
works so much overtime between the termi- 
nation of his ordinary work on one day and 
the commencement of his ordinary work on 
the next day that he has not at least ten 
consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime 
until he has had ten consecutive hours off 
duty without loss of pay for ordinary working 
time occurring during such absence. 

(iii) If, on the instruction of his employer, such a 
worker resumes or continues work without 
having had such ten consecutive hours off 
duty he shall be paid at double rates until he 
is released from duty for such period and he 
shall then be entitled to be absent until he has 
had ten consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where a worker (other than a casual worker 
or a worker engaged on continuous shift 
work) is called in to work on a Sunday or 
public holiday preceding an ordinary work- 
ing day he shall, wherever reasonably practi- 
cable, be given ten consecutive hours off 
duty before his usual starting time on the next 
day. If this is not practicable then the 
provisions of subparagraphs (ii) and (iii) of 
this paragraph shall apply mutatis mutandis. 

(b) (i) A worker recalled to work overtime after 
leaving the job (whether notified before or 
after leaving the premises) shall be paid for 
at least four hours at the appropriate rate for 
each such occasion but not more than once 
in respect of any period of time provided that, 
except in the case of unforeseen circum- 
stances arising, he shall not be required to 
work the full four hours if the job he was to 
perform is completed within a shorter period; 
provided further that this subparagraph shall 
not apply in cases where it is customary for 
a worker to return to the employer's premises 
to perform a specific job outside his ordinary 
working hours or where the overtime is 
continuous (subject to a reasonable meal 
break) with the completion or commence- 
ment of ordinary working time. 

(ii) Overtime worked in the circumstances speci- 
fied in subparagraph (i) of this paragraph 
shall not be regarded as overtime for the 
purposes of paragraph (a) of this subclause 
where the actual time worked is less than four 
hours on such recall or on each such recalls. 

(c) Subject to the provisions of paragraph (d) of this 
subclause, a worker required to work overtime for 
more than one hour shall be supplied with a 
suitable meal by the employer or be paid two 
dollars and fifty cents for a meal. Any dispute as 
to the suitability of meals supplied shall be 
determined by the Board of Reference. 

(d) The provisions of paragraph (c) of this subclause 
do not apply— 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any worker who lives in the locality in 
which the place of work is situated in respect 
of any meal for which he can reasonably go 
home. 

(e) A worker shall not be compelled to work for more 
than five and one half hours without a break for 
a meal. 

(f) In computing overtime each day shall stand alone 
but when a worker works overtime which contin- 
ues beyond midnight on any day, the time worked 
after midnight shall be deemed to be part of the 
previous day's work for the purpose of this 
subclause. 

(g) (i) Overtime on shift work shall be based on the 
rate payable for shift work. This shall not 
apply to the weekend penalty rates prescribed 
by clauses 11 and 12 Work of this award, 

(ii) The provisions of this subclause do not 
operate so as to require payment of more than 
double time rates, or double time and a half 
on a holiday prescribed under this award. 

10.—Shift Work. 
The provisions of this clause apply to shift work whether 

continuous or otherwise. 
(1) The employer may work any of his workers on shifts 

and may change any shift system in operation from time to 
time but before so doing shall give forty-eight hours' notice 
of his intention to the union concerned unless the workers 
concerned agree to the proposed method of working. 

(2) A shift worker shall, in addition to his/her ordinary 
rate, be paid per shift of eight hours at the rate of $8.00 when 
on afternoon or night shift. 

(3) Where a shift commences at or after 11.00 p.m. the 
whole of that shift shall be deemed for the purposes of this 
award to have been worked on the following day. 

(4) (a) Where any particular work is carried out on shifts 
other than day shift and less than five consecutive afternoon 
or five consecutive night shifts are worked on that process, 
on days other than Saturday or Sunday, the workers 
employed on such afternoon or night shifts shall be paid at 
overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any public holiday. 

(5) (a) A worker who, in any consecutive three weeks, 
does not work at least one week on day shift or day work 
shall be paid at the rate of time and one quarter for each 
afternoon or night shift which he works in those three weeks. 

(b) A worker who works for more than one week 
consecutively on afternoon shift shall be paid at the rate of 
time and one-quarter for each afternoon shift worked in the 
consecutive second or subsequent weeks of afternoon shift. 

(c) A worker who works for more than one week 
consecutively on night shift shall be paid at the rate of time 
and one quarter for each night shift worked in the 
consecutive second or subsequent weeks of night shift. 

(d) This subclause does not apply to a worker to whom 
it would only otherwise apply because of a change of shift 
due to private arrangement with another nor to a worker 
employed on any roster to which the employer and the union 
or unions concerned have agreed it shall not apply. 

(6) (a) A worker who replaces a shift worker on afternoon 
or night shift and who works for less than five such shifts 
consecutively shall be paid: 

(i) at the rate of time and one-quarter if the worker 
he replaces is absent for any reason beyond the 
control of the employer; and 

(ii) at overtime rates if the worker he replaces is 
absent by reason of a direction of the employer. 

(b) The sequence of afternoon or night shifts shall not be 
deemed to be broken under this subclause by reason of the 
fact that work is not done by the worker concerned on a 
Saturday, Sunday or public holiday or on a rostered day off 
or for any other reason beyond the control of the employer, 
but any dispute as to whether or not the "any other'' reason 
is beyond the control of the employer shall be referred to the 
Board of Reference for determination. 
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(7) A roster showing the shifts to be worked and the 
commencing and finishing times of ordinary working hours 
of the respective shifts shall be posted on a notice board and 
a copy of any such roster shall be supplied to the union or 
unions concerned upon request. 

(8) Transfer of Day Workers from Day Work to Shift 
Work. 

Further to subclause (4)(a) when Day Workers are 
transferred to shift work they shall be paid as follows— 

(a) For five or more consecutive afternoon or five or 
more consecutive night shifts at the rate pre- 
scribed in subclause (2). 

(b) For less than five consecutive afternoon or five 
consecutive night shifts at overtime rates, and 
such hours worked shall be deemed to be ordinary 
hours for the purpose of this award. 

(c) When a day worker is required to change from day 
work to shift work he shall be allowed to cease 
work without loss of pay for ordinary hours of 
employment on that day in such a manner as to 
enable him to have eight hours break from the 
termination of his day work to the commencement 
of his particular shift work; provided that the time 
off duty without loss of pay shall not be regarded 
as time worked for the purposes of computation 
of overtime or other penalty rates. 

11.—Saturday Work. 
(1) Overtime. 

(a) Day Workers and Shift Workers (other than 
Continuous Shift Workers). 

(i) Overtime worked prior to twelve noon shall 
be paid for at the rate of time and one half 
for the first two hours and double time 
thereafter. 

(ii) Overtime worked after twelve noon shall be 
paid for at the rate of double time. 

(b) Continuous Shift Workers. 
All time worked by continuous shift workers 

outside ordinary hours on Saturday shall be paid 
for at the rate of double time. 

(2) Ordinary Hours all Shift Workers. 
All time worked by shift workers during ordinary hours 

on Saturdays shall be paid for at the rate of time and 
one-half. 

This rate shall be in lieu of the shift allowances prescribed 
in subclause (2) of Clause 10 of this award. 

12.—Sunday and Holiday Work. 
(1) Day Workers and Shift Workers (other than Continu- 

ous Shift Workers). 
(a) All time worked on Sundays shall be paid for at 

the rate of double time. 
(b) Work done on any day prescribed as a holiday 

under this award shall be paid for at the rate of 
double time and a half, (21/2). 

(2) Continuous Shift Workers. 
(a) All time worked by continuous shift workers 

during ordinary hours on Sundays shall be paid for 
at the rate of double time. This rate shall be in lieu 
of the shift allowances prescribed in subclause (2) 
of clause 10 of this award. 

(b) (i) All time worked by continuous shift workers 
during ordinary hours on any of the holidays 
prescribed in clause 13 of this award shall be 
paid for at the rate of double time. This rate 
shall be paid in lieu of the shift allowances 
prescribed in subclause (2) of clause 10 of 
this award. 

(ii) All time worked by continuous shift workers 
outside ordinary hours on any of the holidays 
prescribed in clause 13 of this award, shall 
be paid for at the rate of double time and a 
half (21/2). 
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(c) A continuous shift worker rostered off on a 
holiday shall be paid eight hours pay at ordinary 
rates. 

13.—Holidays. 
(1) The following days or the days observed in lieu shall 

be allowed as holidays without deduction of pay, namely. 
New Year's Day, Australia Day. Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. When any 
of the days mentioned in this subclause falls on a Saturday 
or a Sunday the holiday shall be observed on the next 
succeeding Monday and when Boxing Day falls on a Sunday 
or a Monday the holiday shall be observed on the next 
succeeding TUesday. 

In each case the substituted day shall be a holiday without 
deduction of pay, and the day for which it is substituted, 
shall not be a holiday. 

(2) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him on the 
whole or portion of the working day succeeding a holiday 
provided for herein, shall not be entitled to payment for such 
holiday. 

14.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordi- 
nary wages as prescribed in paragraph (b), shall 
be allowed annually to a worker by his employer 
after a period of twelve months' continuous 
service with that employer. 

(b) (i) A worker before going on leave shall be paid 
wages he would have received in respect of 
the ordinary time he would have worked had 
he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable. 
(aa) The rate applicable to him as prescribed 

in Schedule 1—Wages and; 
(bb) Subject to paragraph (c)(ii) hereof the 

rate prescribed for work in ordinary time 
by Clause 10—Shift Work, Clause 
11—Saturday Work and Clause 12— 
Sunday and Holiday Work of the award 
according to the Worker's roster or 
projected roster including Saturday and 
Sunday shifts; 

(cc) The rate payable pursuant to Clause 
7—Mixed Functions calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise; 

(dd) Any other rate to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by Clause 
9—Overtime and Clause 27—Special 
Rates of this award, nor any payment 
which might have become payable to 
the worker as reimbursement for ex- 
penses incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The 
loading shall be as follows; 

(i) Day Workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of Wh per cent 
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(ii) Shift Workers—A worker who would have 
worked on shift work had he not been on 
leave—a loading of 1772 per cent 

Provided that where a shift worker would have received 
shift loadings prescribed by Clause 10—Shift Work, Clause 
11—Saturday Work and Clause 12—Sunday and Holiday 
Work for his ordinary hours had he not been on leave during 
the relevant period and such loadings would have entitled 
him to a greater amount than the loading of 1772 per cent 
then the shift loadings shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof, in lieu of the 1772 
per cent loading. 

Provided further, that if the shift loadings would have 
entitled him to a lesser amount than the loading of 1772 per 
cent, then such loading of 1772 per cent shall be added to 
the rate of wage prescribed by paragraph (b)(ii)(aa) hereof, 
in lieu of shift loadings. 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of 
this order, irrespective of the date at which such 
leave is taken. 

(2) After one month's continuous service in any qualify- 
ing twelve monthly period, a worker whose employment 
terminates shall, subject to the provisions of subclause (5) 
of this clause, be paid one-third of a week's pay at his 
ordinary rate of wages in respect of each completed month 
of service in that qualifying period. 

(3) (a) Continuous Shift Workers, that is shift workers 
engaged in a continuous process who are rostered to work 
regularly on Sundays and holidays shall be allowed one 
week's leave in addition to the leave prescribed in subclause 
(1) hereof. 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve monthly 
period as a continuous shift worker he shall be entitled to 
have the period of annual leave to which he is otherwise 
entitled increased by that proportion of the additional week 
as the number of shifts worked by him at ordinary rates bears 
to the full number of such shifts in the qualifying twelve 
monthly period. 

(4) The amounts to be paid hereunder shall be calculated 
at the rate prevailing at the time the payment is made. 

(5) (a) Where a worker is justifiably dismissed for 
misconduct during any qualifying twelve monthly period, 
the provisions of subclause (2) do not apply. 

(b) A worker whose employment terminates after he has 
completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall receive payment in 
lieu of that leave at his ordinary rate of wage. 

(6) If any of the holidays prescribed in clause 13 of this 
award falls during the worker's period of annual leave and 
is observed on a day which in the case of that worker would 
have been an ordinary working day the worker shall have 
one extra day added to the period of annual leave. 

(7) An employer may close down his operation or sections 
thereof for the purposes of allowing annual leave to all or 
the majority of his workers employed generally or in any 
such section or sections and, in the event of a worker being 
employed for portion only of a year he shall only be entitled 
to such leave on full pay as is proportionate to his length of 
service during that period with such employer and if such 
leave is not equal to the leave given to the other workers he 
shall not be entitled to work or pay whilst the other workers 
of such employer are on leave on full pay. 

(8) The provisions of this clause do not apply to casual 
workers. 

(9) (a) A worker who, at the commencement of his annual 
leave, has an entitlement to payment for non attendance on 
the grounds of personal ill health for not less than forty hours 
under the provisions of clause 16.—Absence Through 
Sickness of this award and who, within fourteen days of 
resuming work, produces to the employer a certificate from 
a qualified medical practitioner that during his annual leave 

he was confined to his home or to a hospital for a period of 
at least seven consecutive days for a reason which, if he had 
not been on annual leave, would have entitled him to 
payment under the provisions of the said clause 16 shall be 
deemed to be absent from work through sickness for so 
much of that period as he would otherwise have been 
entitled to payment under that clause. 

(b) A worker to whom paragraph (a) applies shall take the 
period deemed to be absence through sickness as annual 
leave at a time convenient to the employer but on ordinary 
pay, without the loading prescribed in paragraph (c) of 
subclause (1) of this clause. 

(10) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the prupose of determining 
his right to annual leave. 

15.—Long Service Leave. 
The Long Service Leave provisions published in Vol. 52 

of the Western Australian Industrial Gazette at pages 16 to 
21 are hereby incorporated in and form part of this award. 

16.—Absence Through Sickness. 
(1) Subject as hereinafter provided, a worker shall be 

entitled to payment for non-attendance on the ground of 
personal ill health for one sixth of a week for each completed 
month of service. Payment hereunder may be adjusted at the 
end of each calendar year or at the time the worker leaves 
the service of the employer in the event of the worker being 
entitled by service subsequent to the sickness to a greater 
allowance than that made at the time the sickness occurred. 
This clause shall not apply where the worker is entitled to 
compensation under the Workers' Compensation Act. 

(2) A worker shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment or for any accident, wherever sustained, arising 
out of his own wilful default or for sickness arising out of 
his own wilful default. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his employer 
of sickness, but the employer shall not be entitled to a 
medical certificate unless the absence is for three days or 
more. 

(4) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any worker 
by his employer as paid sick leave, may be claimed by the 
worker subject to the condition hereinbefore prescribed, 
shall be allowed by his employer in any subsequent year 
without diminution of the sick leave prescribed in respect 
of that year. 

(5) The provisions of this clause do not apply to casual 
workers. 

17.—Bereavement Leave. 
When it is necessary for a worker to be absent from his 

employment for the purposes of attending a funeral or 
arranging therefor a worker (other than a casual worker) 
shall be entitled to a maximum of three days leave at 
ordinary wages as prescribed on each occasion and on 
production of satisfactory evidence of the death within 
Australia of the worker's wife, husband, father, mother, 
grandfather, grandmother, brother, sister, child and father 
and mother-in-law. Wife or husband as referred to in this 
clause shall include de facto wife or husband. 

18.—Payment of Wages. 
(1) Payment of wages shall be fortnightly by cash or 

cheque. 
(2) At or before the time at which the worker receives his 

wages he shall be issued with a slip showing the gross 
amount of wages and allowances due to him, all deductions 
therefrom, the total number of hours worked, including the 
number of overtime hours and the rate at which such 
overtime has been paid. 
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19.—Time and Wages Record. 
(1) The employer shall make and keep a record or records 

showing— 
(a) The name and classification of each worker. 
(b) The age of junior workers. 
(c) The starting and finishing times on each day. 
(d) The hours worked 
(e) The wage and overtime (if any) paid. 
(f) The amount of other allowances paid. 
(g) Deductions. 

(2) The time and wages record shall be open for 
inspection by a duly accredited representative of the union, 
during the usual office hours, at the employer's office or 
other convenient place and he shall be allowed to take 
extracts therefrom. The employer's works shall be deemed 
to be a convenient place for the purpose of this paragraph 
and if for any reason the record is not available at the works 
when the official calls to inspect it, it shall be made available 
for inspection within twenty-four hours, either at the 
employer's office or at the works. 

(3) Any system of automatic recording by machines shall 
be deemed a record for the purpose of this clause. 

20.—Shop Stewards. 
Upon notification in writing by the secretary of the union 

of the appointment of shop stewards they shall continue to 
be recognised by the company. 

21.—Notice Boards. 
The employer shall provide notice boards for the posting 

of official union notices and may remove any notice which 
is not signed by an official of the union concerned or by a 
shop steward of that union. 

22.—Union Representative Interviewing Workers. 
A duly accredited official of the union shall have the right 

to enter the employer's premises but shall not, without the 
permission of the employer, interview workers during their 
working hours. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Regulation 80 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1964. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24.—Definitions. 
"Afternoon Shift" shall mean any shift commencing 

between 12 noon and 6.00 p.m. 
"Night Shift" shall mean any shift commencing between 

6.00 p.m. and 12 midnight. 

25.—Minimum Wage. 
Notwithstanding the provisions of this award no male 

worker (including an apprentice) twenty-one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

26.—Grievances and Disputes. 
(1) To facilitate the remedying of any grievance or the 

settlement of any dispute the following procedure shall 
apply, namely— 

(a) The worker concerned shall firstly refer the 
grievance to his foreman or immediate superiors. 

(b) The job steward on the site may discuss with the 
foreman any grievance affecting the workers he 
represents and, if the matter is not satisfactorily 
resolved, he may discuss the matter with the 
Industrial Officer or other officer nominated by 
the employer to deal with such matters on site. 

(c) The Industrial Officer or other officer referred to 
in paragraph (b) of this subclause shall, within 
forty-eight hours of discussing a grievance with a 
job steward, advise the job steward of the 
employer's decision on the matter; provided that 
where, owing to the nature of the grievance, the 
Industrial Officer or other officer and job steward 
agree that a longer period than forty-eight hours 
is necessary for a decision to be made, the 
employer's decision shall be conveyed to the job 
steward within the agreed time. 

(d) If the matter is not resolved by the foregoing 
discussions the job steward shall notify the 
appropriate full-time official of his union and shall 
thenceforth leave the conduct of negotiations in 
the hands of the union. 

(e) Where a matter has been referred to the union by 
the job steward the union shall promptly take all 
steps necessary under its rules and under the 
Industrial Arbitration Act for the resolution of the 
matter. 

(2) A job steward shall not leave his place of work to 
investigate any matter or to discuss any matter with the 
employer's representative unless on each occasion he first 
obtains permission to do so from his foreman or supervisor. 

(3) A job steward shall not during working hours call or 
hold any meeting of the workers concerned with any 
grievance or dispute. Work shall be continued normally at 
the instruction of the employer and there shall be no ban or 
limitation imposed whilst the above procedure is being 
carried out. 

27.—Special Rates. 
(1) Heat Money: Any worker employed for more than one 

hour— 
(a) in places where the temperature is raised by 

artificial means to between 46 and 55 degrees 
celsius, shall be paid an allowance of 18 cents per 
hour extra 

(b) in places where the temperature exceeds 55 
degrees celsius shall be paid 22 cents per hour 
extra. 

(2) Dust Money: Any worker required to work in 
excessively dusty areas shall be paid an allowance of 18 
cents per hour extra. Excessively dusty areas shall be 
determined from time to time by the parties to this award 
but shall include— 

(a) Dust handling area on precipitator 
(b) Dust handling on boilers 
(c) Feeding system on furnace 
(d) Return crushing system 

28.—Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all periods 
of time he is so required for jury service. A worker when 
applying for such leave, shall be required to support his 
application with written proof of his attendance at such jury 
service. 

29.—Redundancy. 
(1) Subject to paragraph (2) hereof an employer shall not 

terminate the services of a worker by reason of being surplus 
to requirements unless and until the union to which that 
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worker is eligible to belong has been given three weeks' 
notice of that intended retrenchment and that notice has 
expired. 

(2) Where a retrenchment is intended the employer shall 
confer with the union concerned with respect to the 
conditions to apply to a worker whose services are to be so 
terminated and where an agreement is reached thereon, or 
those conditions are otherwise determined, the services of 
a worker may be terminated irrespective of whether the 
period of time referred to in paragraph (1) hereof has 
expired. 

Schedule 1.—Wages. 
The minimum rates of wages per week payable under the 

provisions of this award shall be as follows:— 
$ 

(1) Process Operator Grade 1 306.80 
Process Operator Grade 2 320.50 
Process Operator Grade 3 333.10 
Process Operator Grade 4 343.40 
Process Operator Grade 5 357.90 
Process Operator Grade 6 379.20 

(2) Leading Hands: 
In addition to the appropriate margin prescribed 

in subclause (1) of this schedule, a Leading Hand 
shall be paid the following in excess of the highest 
margin applicable to the work being carried out. 

$ 
(a) if placed in charge of not less than 14.30 

3 and not more than 10 other 
employees 

(b) if placed in charge of more than 10 21.60 
and not more than 20 other em- 
ployees 

(c) if placed in charge of more than 20 28.10 
other employees 

Schedule 2.—Parties to the Award. 
Union Party to the Award 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 
Employer Party to the Award 

Western Mining Corporation Limited 
Dated at Perth this 31st day of August, 1972. 

NURSES (DOCTORS SURGERIES) AWARD 1977. 
No. 44 of 1976. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Nurses (Doctors Surgeries) Award 1977. 
No. 44 of 1976. 

Award No. 44 of 1976. 
1.—Title. 

This award shall be known as the "Nurses (Doctors 
Surgeries) Award 1977" and replaces Award No 21A of 
1962. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 

except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Overtime 
9. Annual leave and Holidays 

10. Compassionate Leave 
11. Long Service Leave 
12. Sick Leave 
13. Part-Time Workers 
14. Casuals 
15. Uniforms 
16. Motor Vehicle Allowance 
17. Late Night and Weekend Penalties 
18. Time and Wages Book 
19. Interviews 
20. Maternity Leave 
21. Wages 
22. Location Allowances 
23. Leave Without Pay 
24. Calculation of Penalties 
25. Enterprise Agreements 

Schedule of Respondents 

3.—Area and Scope. 
This award shall apply to registered general nurses 

employed in the State of Western Australia by any qualified 
medical practitioner or practitioners and who are required 
to administer nursing care. 

4.—Term. 
This award shall operate for a period of two years from 

the 18th day of July, 1977. 

5.—Definitions. 
"Nurse in Charge" means a Registered General Nurse 

who in addition to her nursing duties is required by the 
employer to manage, supervise or direct three or more other 
workers. 

"Registered General Nurse" means a person who is 
registered or entitled to be registered as such in Western 
Australia under the Nurses Act 1968. 

"Accrued hours" means the paid time off accruing to an 
employee resulting from an entitlement to the thirty eight 
hour week as prescribed in Clause 7.—Hours. 

6.—Contract of Employment. 
(1) Except in the case of casuals the contract of 

employment shall be weekly and may be terminated by 
either party by the giving of one weeks notice on any day 
to the other party or by the forfeiture or payment as the case 
may be of one weeks pay in lieu of such notice. 

(2) The contract of employment for casuals shall be by 
the day and may be terminated in the manner expressed in 
subclause (1) of this clause except that any reference to one 
week shall be substituted with one day. 

(3) Work as directed: Each employee shall perform such 
work as the employer shall lawfully require having regard 
to safe practice and the level of competence and qualifica- 
tions of the employee. 

7.—Hours. 
(1) (a) From the pay period commencing on or after 10 

January 1987 the ordinary hours of duty shall be thirty eight 
per week or where any of the provisions of paragraph (b) of 
this subclause are adopted an average of thirty eight per 
week provided that not more than forty ordinary hours shall 
be worked in any week nor more than 10 on any one day 
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and shall be worked between the hours of 7.00 a.m. and 
10.00 p.m. on any five and one half days of the week. 

(b) By agreement between the employer and employee the 
ordinary hours of duty may be worked in the following 
manner: 

(i) By accruing two hours per week to be taken off 
on the fifth shift. 

(ii) By accruing four hours per fortnight to be taken 
off on the fifth shift of the second week. 

(iii) By accruing eight hours per month to be taken off 
on the fifth shift of the fourth week. 

(2) An employer and employee may by agreement 
substitute the shift on which the accrued time off is to be 
taken for another shift in which case the fifth shift shall 
become an ordinary working day. 

(3) Payment of accrued time off shall be calculated at the 
employee's normal rate of pay, excluding any penalty rates. 

(4) Meal breaks of not less than 30 minutes nor more than 
60 minutes shall be allowed but such time shall not be 
counted as time worked unless the employee is required by 
the employer to remain on the premises during the meal 
break in which case such break shall be paid at ordinary rate 
and form part of the ordinary hours as prescribed in this 
clause. This subclause shall not operate so as to require an 
employee to regularly perform duty throughout the time 
usually reserved for partaking of a meal. 

8.—Overtime. 
(1) All time worked in excess of the ordinary rostered 

hours or outside the spread of hours as prescribed in Clause 
7.—Hours hereof shall be paid for as hereunder— 

(a) time and one-half for the first two hours and 
double time thereafter on any day Monday to 
Saturday inclusive; 

(b) double time on Sunday. 
(2) Where the employee and the employer agree, time off 

in lieu of payment for overtime may be allowed proportion- 
ate to the payment to which the employee is entitled. Such 
time off shall be taken at a time convenient to the employer 
and the employee. 

9.—Annual Leave and Holidays. 
(1) A period of four consecutive weeks' leave with 

payment of the ordinary rate of pay including any of the 
allowances prescribed in Clauses 15 and 17 shall be allowed 
annually to an employee by her employer after a period of 
twelve months' continuous service with such employer. 

(2) An employee shall be paid a loading of 17.5% 
calculated on her ordinary wage as prescribed. 

(3) If any of the holidays prescribed in subclause (12) of 
this clause fall within an employee's period of annual leave, 
there shall be added to that period one day for each such 
holiday. 

(4) (a) If after one month's service in any 12 monthly 
qualifying period an employee lawfully terminates her/his 
service or the employee's employment is lawfully termi- 
nated by the employer through no fault of the employee, the 
employee shall be paid 2.92 hours pay, at her/his ordinary 
rate of pay, for each completed week of service in that 
qualifying period providing that in respect of such propor- 
tionate leave only, the 17.5% leave loading shall not apply. 

(b) In addition to any payment to which she may be 
entitled under paragraph (a) hereof, an employee whose 
employment terminates after she has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that 
leave, or, in a case to which subclause (10) of this clause 
applies in lieu of so much of that leave as has not been 
allowed unless, 

(i) she has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which she has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which an employee is absent 
from work except paid sick leave, the first three months of 
unpaid sick leave, the first month of workers' compensation 
leave, annual leave, holidays under this award, long service 
leave and compassionate leave shall not count in accruing 
annual leave. 

(6) By consent between the employer and employee 
concerned, annual leave may be taken in single days. 

(7) Every employee shall be given and shall take annual 
leave within nine months after the date it falls due. 

(8) No employee shall be required to go on holidays 
unless at least two weeks' prior notice is given. The 
employer shall, as far as practicable, arrange to grant annual 
leave to suit the convenience of the employee. In the event 
of disagreement on any proposed alteration to annual leave 
arrangements once they are made by an employer and 
employee the matter may be determined by the Commission. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) Notwithstanding the anything else herein contained 
an employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) In the event of an employee being employed by an 
employer for portion only of a year she shall only be entitled 
subject to subclause (4) of this clause, to such leave on full 
pay as is proportionate to her length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other employees she shall not be 
entitled to work or pay whilst the other employees of such 
employer are on annual leave on full pay. 

(12) (a) The following days or the days observed in lieu 
thereof shall be holidays for the purposes of this award 
namely New Year's Day, Australia Day, Labour Day, Good 
Friday, Easter Monday, Anzac Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

(b) An employee who, had the day not been observed as 
a public holiday, would have worked ordinary hours and is 
not required to work those hours shall be paid for the 
ordinary hours she would have worked had it not been a 
holiday. An employee required to work on a public holiday 
shall be paid an additional rate of time and a half for the 
ordinary hours worked and be paid at the rate of two and a 
half times in lieu of the rate prescribed in Clause 
8—Overtime and Penalty Rates for work in excess of 
ordinary hours. 

(13) Where Christmas Day or New Year's Day fall on a 
Saturday or a Sunday such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday or a Monday such holiday shall be observed on the 
next succeeding Tliesday; in each such case the substituted 
day shall be deemed a holiday without deduction of pay in 
lieu of the day for which it is substituted. 

10.—Compassionate Leave. 
An employee shall on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild, be entitled on notice, of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction for a period not exceeding the number 
of hours worked by the employee in two ordinary working 
days. Proof of such death shall be furnished by the employee 
to the satisfaction of his employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the employee otherwise would 
have been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with his/her roster, or on long service leave, 
annual leave, sick leave, worker's compensation, leave 
without pay or on a public holiday. 

11.—Long Service Leave. 
(l)The long service leave provisions published in volume 

59 of the Western Australian Industrial Gazette at pages one 
to six inclusive, as updated from time to time, are hereby 



incorporated in and shall be deemed to be part of this award, 
providing that long service leave shall not accrue on 
workers' compensation leave in excess of one month. 

(2) There shall be no accrual towards Accrued Time Off 
during Long Service Leave. 

(3) The provisions of this clause do not apply to casual 
employees. 

12.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at her 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the First or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than her entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of her inability to attend for work, the 
nature of her illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) A medical certificate is required for any period in 
excess of two days. Employees shall not be required to 
provide a medical certificate with respect to absences of two 
days or less unless the employer requests such in writing. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when she is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to her place of residence or a hospital as a 
result of her personal ill health or injury for a period of seven 
consecutive days or more and she produces a certificate from 
a registered medical practitioner that she was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if she is unable 
to attend for work on the working day next following her 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a) (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 9—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1 -6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

(9) An employee shall not be entitled to claim payment 
for non attendance on the grounds of personal ill health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill health or injury occurs on a day 
when an employee is absent on Accrued Time Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to Accrued Time Off as prescribed 
in subclause (1) of Clause 7.—Hours of this Award. 

(11) Any sick leave entitlement accumulated as at 10 
January 1987 shall be adjusted in hours in the ratio of thirty 
eight to forty. 

13.—Part Time Workers. 
(1) Employees may be employed to work less than the 

ordinary hours per week as prescribed in subclause (1 )(a) of 
Clause 7.—Hours of this Award. 

(2) Subject to the provisions of subclause (4) of this 
clause, part time employees shall be allowed annual leave 
and holidays, long service leave, compassionate leave, sick 
leave and any allowances payable in accordance with this 
award and payment for such shall be made in the same ratio 
as their ordinary hours averaged over the qualifying period 
bear to thirty eight. 

(3) Part time employees shall be paid pro rata based on 
the ordinary hours as prescribed in subclause (l)(a) of 
Clause 7.—Hours of this Award and shall where applicable 
accrue time towards Accrued Time Off in the same manner. 

(4) By written agreement between the employer and 
employee a part time employee who works sixteen hours or 
less per week may be paid in accordance with Clause 
14.—Casuals in which case the provisions of Clause 
9.—Sick Leave; 10.—Annual Leave; 11.—Public Holidays 
and 12.—Long Service Leave shall not apply to such 
employees. 

(5) A part-time employee may by agreement work 
additional hours at ordinary rates subject to the normal 
rostering parameters of a full-time employee. 

14.—Casuals. 
A worker employed for a period of not more than ten 

weeks shall be deemed to be a casual worker and where such 
workers hours are based on 40 per week, the worker shall 
be paid 25 per cent over the rates specified in this award. 
In such a case the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this Award shall not apply. 

15.—Laundry and Uniforms. 
Where a worker is required by the employer to wear a 

special uniform such uniform shall be provided and 
laundered by the employer at his expense, or, alternatively 
the employer may pay an allowance of $2.50 per week in 
lieu of such uniform and laundering of the uniform. 
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16.—Motor Vehicle Allowance. 
Where a worker maintains a motor vehicle and is 

authorised by her employer to use her vehicle in the 
performance of her duties she shall be paid in accordance 
with the following schedule: 

cents per kilometre 
Area and Details Engine Displacement 

(in cubic centimetres) 
Mileage travelled each Over 1600 cc 
year on employer's business 1600 cc & Under 
Metropolitan Area— 

First 8,000 kilometres 14.4 c/km 11.9 c/km 
Over 8,000 kilometres 9.3 c/km 7.7 c/km 

S. W. Land Division— 
First 8,000 kilometres 15.0 c/km 12.4 c/km 
Over 8,000 kilometres 9.6 c/km 8.0 c/km 

North of 23.5° South Latitude— 
First 8,000 kilometres 17.1 c/km 14.2 c/km 
Over 8,000 kilometres 10.6 c/km 9.0 c/km 

Rest of The State— 
First 8,000 kilometres 15.7 c/km 12.8 c/km 
Over 8,000 kilometres 10.0 c/km 8.3 c/km 

17.—Late Night and Weekend Penalties. 
(1) Ordinary time worked on a Saturday shall be paid at 

the rate of time and a quarter and ordinary time worked on 
a Sunday shall be paid at the rate of time and a half. 

(2) Ordinary time worked on any day Monday to Friday 
inclusive between the hours of 6.00 p.m. and 10.00 p.m. 
shall be paid at the rate of time and one tenth. 

18.—Time and Wages Book. 
A time book shall be open for inspection at all reasonable 

times by an accredited representative of the Federation. 
Each worker must record in such book the exact time on 
which she starts and finishes duty on each day and also time 
booked off for meals. 

The salary sheets shall, upon reasonable notice being 
given, be open for inspection at the office of the employer 
concerned by an accredited representative of the Federation. 

Any system of automatic recording by means of a 
machine shall be deemed a compliance with the provisions 
of this clause so far as the particulars actually recorded are 
concerned. 

19.—Interviews. 
An accredited representative of the Federation shall be 

entitled to interview workers on the employer's premises at 
reasonable times. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the worker shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (9) and 
(10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 



aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the grounds of her pregnancy 
or of her absence on maternity leave, but 
otherwise the rights of an employer in relation to 
termination of employment are not hereby af- 
fected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 

employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months' qualifying period. 

(12) Effect of maternity leave on Accrued Time Off. 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards Accrued Time 
Off as prescribed in subclause (1) of Clause 
7.—Hours of this Award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards Accrued Time Off as 
prescribed in subclause (1) of Clause 7.—Hours 
of this Award. 

21.—Wages. 
(1) The minimum rate of wage payable per week shall be 

as follows: 
$ 

(a) Registered Nurse: 
1 st year of experience after registration 471.60 
2nd year of experience after registration 495.20 
3rd year of experience after registration 518.80 

(b) Nurse in Charge 565.90 
(2) Provided that progression through the increments for 

a registered general nurse shall be subject to satisfactory 
performance. 

(3) The employer may require an employee to receive 
wages by electronic funds transfer into an account held at 
any major bank, building society or Nurses' Credit as 
nominated by the employee. Any costs associated with the 
establishment of such an account and of the operation of it 
shall be borne by the employee. 

22.—^Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where die wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 
Halls Creek 31.60 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

Per Week 

Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

(2) Except as provided in subclause (3) of 
employee who has: 

(a) A dependant shall be paid double 
prescribed in subclause (1) of this 

this clause, an 

the allowance 
clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 

wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

23.—Leave Without Pay. 
Leave without pay may be provided by the employer and 

taken by the employee only where both parties consent and 
the arrangements for such leave shall be by agreement 
between the parties. 

24.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 8.—Overtime, subclause 
(2) of Clause 9.—Annual Leave and Holidays and Clause 
17.—Late Night and Weekend Penalties of this award, only 
the highest of any such penalty shall be payable. 

25.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this award, 

may reach agreement to move to vary provisions of this 
award to meet the requirements of the employer's business 
and the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this clause. 



(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 

(b) Where enterprise level discussions are considering 
matters requiring award variation, the union shall be 
notified. 

(c) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(d) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(e) Where the agreement represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement. 

(f) No employees shall lose any existing entitlement to 
earnings for working ordinary hours of work as a result of 
the implementation of an enterprise agreement, provided 
that employers and employees may agree on terms and 
conditions in the aggregate no less favourable to the 
employees than those prescribed by the award for working 
ordinary hours of work. 

(3) Any agreement to vary the award shall be processed 
in accordance with Section 40 of the Industrial Relations Act 
1979 and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If approved it 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

Schedule of Respondents. 
G.M. Bedbrook 
C. Georgeff 
L.P. Gray 
J.C. Hanrahan 
G.R.H. Kelsall 
A.D.E. Knight 
M.A.C. Lyon 
B.I. O'Hara 
Southern Clinic 

Dated at Perth this 26th day of July, 1977. 

NURSES' (INDEPENDENT SCHOOLS) AWARD 
No. 21B of 1962. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Nurses' (Independent Schools) Award 
No. 21B of 1962. 

Award No. 21B of 1962. 
1.—Title. 

This award shall be known as the Nurses' (Independent 
Schools) Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—September 1989 
3. Scope 
4. Area 
5. Tferm 
6. Definition 
7. Wages 
8. Sick Leave 
9. Time Off Duty 

10. Vacation Leave 
11. Contract of Service 
12. Part Time Employees 
13. Board and Lodging 
14. Laundry and Uniforms 
15. Maternity Leave 
16. Casual Employees 
17. Long Service Leave 
18. Compassionate Leave 
19. Transport 
20. Location Allowances 
21. Payment of Wages 

Schedule of Respondents 

2A.—State Wage Principles, September 1989. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3.—Scope. 
This Award shall apply to nurses employed as such by 

Independent Schools. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

5.—Term. 
The term of this Award shall be for a period of three (3) 

years as from the beginning of the first pay period 
commencing after the date hereof. 

6.—Definition. 
Nurse shall mean one who is registered or entitled to be 

registered as a general trained nurse in Western Australia 
under the Nurses Act 1921—1957. 

7.—Wages. 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows: 
Operative on and from 

10/9/93 
$ Per Week 

1st Year 471.60 
2nd Year 495.10 
3rd Year 518.70 
4th Year 542.30 
5th Year 565.90 
6th Year 589.50 
7th Year 613.00 
8th Year 636.60 

(2) Progression through the abovementioned scale shall 
be by annual increments. 

(3) Where an employee is appointed to the position of 
Nurse, previous relevant nursing experience in an independ- 
ent school or at a similar level, shall be taken into account 
in determining the appropriate incremental level. Experi- 
ence shall include time spent in relevant post basic courses. 

The onus of proof of previous experience shall rest with 
the employee. 
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8.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

her/his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the following provisions. 

(b) Entitlement to payment shall accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than her/his 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall, as soon as reasonably practicable, 
advise the employer of her/his inability to attend for work, 
the nature of her/his illness or injury and the estimated 
duration of the absence. Provided that such advice, wherever 
possible, shall be given to the employer prior to the 
commencement of the absence. 

(4) A medical certificate is required for any period in 
excess of two days. Employees shall not be required to 
provide a medical certificate with respect to absences of two 
days or less unless the employer requests such in writing. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when she/he is 
absent on vacation leave and an employee may apply for, 
and the employer shall grant, paid sick leave in place of paid 
vacation leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to her/his place of residence or a hospital as 
a result of her/his personal ill health or injury for a period 
of seven consecutive days or more and she/he produces a 
certificate from a registered medical practitioner that she/he 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if she/he is unable to attend for work on the working 
day next following her/his vacation leave. 

(c) Replacement of paid vacation leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time she/he proceeded on 
vacation leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the vacation leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced vacation leave may be taken at 
another time mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to the 
employee's next period of vacation leave or, if termination 
occurs before then, be paid for in accordance with the 
provisions of Clause 10.—Vacation Leave. 

(e) Payment for replaced vacation leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the vacation leave loading prescribed in 
Clause 10.—Vacation Leave shall be deemed to have been 
paid with respect to the replaced vacation leave. 

(f) Provided that this subclause shall apply only in respect 
of four weeks of vacation leave taken in any year. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1—6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause in respect to payment do 
not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

9.—Time Off Duty. 
All employees shall be entitled to 48 hours off duty each 

week, such hours shall be consecutive unless the employee 
and employer agree otherwise. 

10.—Vacation Leave. 
(1) Except as hereinafter provided, ah employee shall be 

allowed the leave granted by the school in which she/he is 
employed without deduction of pay: Provided that such 
leave shall be not less than six weeks during the Christmas 
vacation nor ten days during each of the term vacations. 

(2) If after one month's continuous service in any 
qualifying twelve monthly period an employee terminates 
her/his employment or her/his employment is terminated by 
the employer through no fault of the employee, the 
employee shall be paid for such proportion of vacation leave 
as the number of completed months of her/his service in that 
qualifying period bears to the full qualifying period of 
twelve months. 

(3) Any time in respect of which an employee is absent 
from work except time for which she/he is entitled to claim 
sick leave or time spent on school holidays or vacation leave 
as prescribed by this clause shall not count for the purpose 
of determining her/his right to paid leave. 

(4) A employee who is justifiably dismissed for miscon- 
duct shall not be entitled to the benefits of the provisions of 
this clause. 

(5) No employee shall, during any period when she/he is 
on leave engage in any employment for hire or reward in 
substitution for the employment from which she/he is on 
leave, and if an employee breaches this provision she/he 
shall thereupon forfeit her/his right of leave upon which 
she/he has entered, and the employer shall be entitled to 
withhold any further payment in respect of the period and 
to reclaim any payments already made on account of such 
period of leave. 

(6) A leave loading equivalent to 17.5% of four weeks' 
salary shall be paid to an employee including a part time 
employee who has worked for all four terms in that calendar 
year. 

The loading shall be paid in the final pay in December 
of that year. 

(7) This clause shall not apply to casual employees. 

11.—Contract of Service. 
(1) Except in the case of casuals the contract of service 

shall be fortnightly and may be terminated by either party 
by the giving of two week's notice on any day to the other 
party or by the forfeiture or payment as the case may be of 
two week's pay in lieu of such notice. 

(2) The contract of service of a casual employee shall be 
daily terminable by one day's notice or by the payment or 
forfeiture of one day's wages. 

12.—Part Time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part time employees. 
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(2) A part time employee means an employee engaged on 
a fortnightly contract of service who regularly works less 
than 38 hours per week. 

(3) Such employees shall receive the rate of wage 
specified in this award as is proportionate to the time worked 
without payment of casual rates. 

(4) Part time employees shall be allowed sick leave and 
annual leave in accordance with the provisions of this award, 
only in the proportion which their weekly hours of duty bear 
to 38. 

13.—Board and Lodging. 
(1) The charge for full board and lodging provided to an 

employee by the employer shall be $9.20 per night. 
(2) Where the employer provides meals only to an 

employee the following charges shall apply— 
Lunch and Dinner $3.60 
Breakfast $2.05 

(3) An accredited representative of the Federation shall 
be entitled to inspect such food and accommodation at 
reasonable times. 

(4) An employee shall not be charged for board and 
lodging when absent from the school for more than one day 
on annual leave, sick leave, long service or leave without 
pay. 

(5) By agreement with the employee the amounts 
prescribed in subclauses (1) and (2) hereof may be deducted 
from the salary of the employee. 

(6) Future increases in board and lodging charges shall be 
adjusted in accordance with increases awarded under the 
current principles of wage fixation. 

14.—Laundry and Uniforms. 
(1) Where an employee is required by the employer to 

wear a uniform, sufficient uniforms shall be provided at the 
employer's expense. In lieu of providing uniforms, the 
employer shall pay an allowance of $4.70 per week to the 
employee. 

(2) Uniforms shall be laundered free of cost to employees. 
Where the uniforms of any employee cannot be laundered 
by the school an allowance of $1.50 per week shall be paid 
to the employee. 

(3) For the purpose of this paragraph a uniform shall be 
deemed to be "required" unless the employer advises the 
employee that the wearing of uniforms is not a condition of 
employment. 

15.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (9) and 
(10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 
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(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the grounds of her pregnancy 
or of her absence on maternity leave, but 
otherwise the rights of an employer in relation to 
termination of employment are not hereby af- 
fected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 

in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

16.—Casual Employees. 
(1) A "casual employee" means an employee who is not 

employed on a regular basis and who is engaged by the 
employer for a period not exceeding ten weeks in duration. 

(2) Casual employees shall be paid 20% in addition to the 
rates specified in this award for his/her class of work. 

(3) Casual employees shall not be entitled to be paid for 
public holidays on which they are not required to work, nor 
shall they be entitled to the provisions of Clause 8.—Sick 
Leave, Clause 10.—Vacation Leave or Clause 17.—Long 
Service Leave. 

(4) The minimum period of engagement of a casual shall 
be three hours. 

17.—Long Service Leave. 
(1) The long service leave entitlement shall be in 

accordance with the Long Service Leave provisions pub- 
lished in volume 59 of the "Western Australian Industrial 
Gazette" at pages 1 to 6. 

(2) Except that where an employee has become entitled 
to a period of long service in accordance with this clause the 
employee shall commence such leave as soon as possible 
after the accrual date in a manner mutually agreed between 
the employer and the employee and by one of the following 
options approved by the employer: 

(a) as a semester, with approved leave without pay for 
that portion which exceeds the long service leave 
period; 

(b) as a term, with any excess entitlement being taken 
with future long service leave or paid out on 
termination, resignation or retirement. The excess 
cannot be used to reduce a future accrual period; 

(c) as a term, with the excess entitlement falling 
during the Christmas vacation period being paid 
for in addition to the ordinary payment for such 
vacation. 

The excess leave may be taken during the 
vacation prior to or following the term's long 
service leave. 

18.—Compassionate Leave. 
An employee shall on the death within Australia of a 

spouse, defacto spouse, parent, parent-in-law, brother, sister, 
child or stepchild be entitled on notice of leave up to and 
including the day of the funeral of such relation. Such leave 
shall be without deduction of pay for a period not exceeding 
the number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Payment for compassionate leave shall be made only 
where the employee would otherwise have been on duty. 

19.—Transport. 
(1) Where an employee is required during normal working 

hours, by the employer to work outside the usual place of 
employment the employer shall pay the employee any 
reasonable travelling expenses incurred except where an 
allowance is paid in accordance with the schedules to this 
clause. 

(a) Where an employee is required and authorised to 
use the employee's own motor vehicle in the 
course of the employee's duties, an allowance not 
less than that provided for in the schedules set out 
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hereunder shall be paid. Notwithstanding anything 
contained in this subclause the employer and the 
employee may make any other arrangement as to 
car allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more separate areas, 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(c) "Term of Employment" means a requirement 
made known to the employee at the time of 
applying for the position by way of publication in 
the advertisement for the position, written advice 
to the employee containing the offer for the 
position or oral communication at interview by an 
interviewing employee and such requirement is 
accepted by the employee either in writing or 
orally. 

(2) The allowances in this clause shall be updated by 
award variation in accordance with any movement in the 
allowances in the Public Service General Conditions of 
Service and Allowances Award 1989, No. 13 of 1976 but 
shall not have retrospective effect beyond the date of 
application. 

Allowances for Employees Required to Supply and 
Maintain a Vehicle as a Term of Employment. 

Schedule 1—Motor Car. 

Area and Details 
Rate per kilometre 
Metropolitan Area 
First 4,000 kilometres 
Over 4,000 up to 8,000 
Over 8,000 up to 16,000 
Over 16,000 kilometres 
South West Land Division 
First 4,000 kilometres 
Over 4,000 up to 8,000 
Over 8,000 up to 16,000 
Over 16,000 kilometres 
North of 23.5" South Latitude 
First 4,000 kilometres 
Over 4,000 up to 8,000 
Over 8,000 up to 16,000 
Over 16,000 kilometres 
Rest of State 
First 4,000 kilometres 
Over 4,000 up to 8,000 
Over 8,000 up to 16,000 
Over 16,000 kilometres 

Engine Displacement 
(in cubic centimetres) 

Over 1600 cc 1600 cc 
2600 cc -2600 cc & Under 

99.7 89.0 75.8 
42.0 37.9 33.1 
23.4 20.9 18.9 
24.9 22.2 19.9 

102.1 91.5 78.2 
43.4 38.9 34.0 
23.8 21.4 19.3 
25.2 22.5 20.0 

113.8 102.2 87.5 
47.5 42.7 37.3 
25.4 22.9 20.6 
25.5 22.8 20.3 

105.5 94.4 80.5 
44.9 40.1 35.0 
24.7 21.4 19.9 
25.7 22.8 20.4 

Allowance for Voluntary 
Schedule 2— 

use of a Motor Vehicle. 
-Motor Car. 

Engine Displacement 
(in cubic centimetres) 

Area and Details Over 1600 cc 1600 cc 
Rate per kilometre 2600 cc -2600 cc & Under 
Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of 23.5' South Latitude 53.0 47.7 41.5 
Rest of State 49.9 44.7 38.8 

Schedule 3—Motor Cycles. 
Rate 

cents per kilometre 
16.3 

20.—^Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 

Town Per Week 
$ 

Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Golds worthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Rocboume 26 .(X) 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 
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(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

21.—Payment of Wages. 
(1) Where an obligation to pay a final amount contains 

a decimal figure of .5 of a cent or more, the amount to be 
paid shall be the next whole cent. Where the amount to be 
paid contains a decimal figure of less than .5 of a cent, such 

decimal figure shall be disregarded. Example—5.4 cents 
becomes 5 cents. 

(2) Wages shall be paid weekly, fortnightly or monthly 
and may be paid by cheque, cash or direct deposit into the 
employee's nominated bank account at the discretion of the 
employer. 

(3) Accompanying each payment of wages shall be an 
advice slip to be retained by the employee. The employer 
shall clearly detail on this slip the gross wage, its 
composition, the net salary payable and show details of each 
deduction. 

(4) On termination of employment the employee shall be 
paid all moneys payable to that employee before the 
employee leaves the employ of the school. 

(5) No deduction shall be made from the employee's 
wages unless the employee has authorised such deduction 
in writing. 

Schedule. 
Christ Church Grammar School 
Aquinas College 
Guildford Grammar School 
Hale School 
Perth College 
Saint Hilda's Girls School 
Wesley College 
Methodist Ladies College 
Presbyterian Ladies College 
Saint Mary's College 

Dated at Perth the 13th day of November, 1963. 

SUPERMARKETS AND CHAIN STORES (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

No. A 26 of 1982. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 
Award No. A26 of 1982. 

1.—Title. 
This award shall be known as the "Supermarkets and 

Chain Stores (Western Australia) Warehouse" Award 1982 
as varied and consolidated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Casual Employees 
7. Part-Time Employees 
8. Hours 
9. Postered Day Off 

10. Payment of Wages 
11. Rosters 
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12. Meal Times 
13. Meal Money 
14. Overtime 
15. Holidays 
16. Annual Leave 
17. Change Rooms 
18. No Reduction 
19. Higher Duties 
20. Proportion of Juniors 
21. Engagement 
22. Time and Wages Record 
23. Uniforms and Overalls 
24. Board of Reference 
25. Under-Rate Employees 
26. Country Work and Travelling Time 
27. Junior Employee's Certificate 
28. Sick Leave 
29. Wages 
30. Additional Rates for Saturday Work 
31. Right of Entry 
32. Other Provisions 
33. Motor Vehicle Allowance 
34. Long Service Leave 
35. Shift Work 
36. Posting of Award 
37. Stand Down 
38. Compassionate Leave 
39. Location Allowance 
40. Maternity Leave 
41. Liberty to Apply 
42. Introduction of Change 
43. First Aid Allowance 
44. Enterprise Agreements 
45. Consultative Procedures 

Schedule A—Union Party 

3.—Area and Scope. 
This award shall apply to employees in the callings listed 

herein who are employed in Western Australian Distribution 
Centres by Coles Supermarkets Australia and Woolworths 
(W.A.) Ltd. and to this extent shall replace the Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, No. 32 of 1976. 

4.—Term. 
This award shall come into force on 1 June, 1982 and shall 

operate until 31 May, 1983. (This award was delivered on 
the 28th day of July, 1982.) 

5.—Definitions. 
(1) "Storeperson" shall mean an employee performing 

one or more of the following duties: receiving, storing, 
assembling, weighing and/or wrapping, branding, stacking 
or unpacking or distributing goods in and from a Distribu- 
tion Centre. 

(2) "Adult": For the purpose of this award, the word 
"adult" shall mean an employee 21 years of age and over 
or an employee who is in receipt of the prescribed adult rate 
of pay. 

(3) "Weekly Hand" shall mean an employee engaged by 
the week and whose employment shall be terminable by not 
less than one week's notice on either side. Such week's 
notice cannot be continued from week to week. 

Provided that a weekly hand employed for a period of four 
consecutive weeks or less shall be classed as a "casual 
employee" and be paid not less than the minimum rates of 
wages herein prescribed for a casual employee. This proviso 
shall not apply to an employee employed as a weekly hand 
and who is dismissed for incompetence or any other clause 
referred to in clause 21.—Engagement of this award or to 
an employee who severs his contract of service. 

6.—Casual Employees. 
(1) "Casual employee" shall mean an employee engaged 

by the hour and who may be dismissed or leave the 
employer's service at any moment without notice and except 
as hereinafter provided shall not be engaged for more than 
30 hours per week in ordinary hours by Coles Supermarkets 
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Australia or more than 32 hours per week in ordinary hours 
by Woolworths (W.A.) Ltd. 

Notwithstanding the aforementioned a casual employee 
may be engaged in ordinary hours for 40 hours per week for 
periods not in excess of four consecutive weeks. 

Any casual employee engaged and not permitted to 
commence work shall receive two hours' pay at the rate of 
20 per centum in addition to the appropriate rate of wages 
prescribed in this award. 

(2) The minimum engagement for casual employees shall 
be four hours provided that: 

(a) Casuals engaged to work on Saturday by Coles 
Supermarkets Australia, for special purposes such 
as stocktake, may be engaged for a minimum of 
three hours and 

(b) Casual employees who have not been employed 
by Woolworths (W.A.) Ltd prior to 7th September 
1992 but are engaged by that company after that 
date, may be engaged for a minimum of three 
hours. 

Such hours shall be worked in one continuous 
period at the rate of 20 per centum in addition to 
the rates prescribed in Clause 29.—Wages of this 
Award. 

7.—Part Time Employees. 
(1) Except as hereinafter provided, a part time employee 

shall mean an employee who may be engaged on any day 
Monday to Saturday inclusive for a maximum of 60 hours 
per fortnight with not more than 10 daily work commence- 
ments in any fortnightly period. Provided that a part time 
employee shall not be engaged for less than three consecu- 
tive hours nor more than eight consecutive hours exclusive 
of meal times on any day. 

(2) The proportion of part time employees who may be 
employed shall not exceed— 

(a) Where no full time employee is employed, one 
part time employee. 

(b) Where up to two full time employees are 
employed, one part time employee. 

(c) Where three or more but less than five full time 
employees are employed, two part time employ- 
ees. 

(d) Where five or more but less than seven full time 
employees are employed, three part time employ- 
ees. 

(e) Where seven or more but less than nine full time 
employees are employed, four part time employ- 
ees. 

(f) Where nine or more but less than 11 full time 
employees are employed, five part time employ- 
ees. 

(g) Where 12 or more full time employees are 
employed, one part time employee may be 
employed for each two full time employees. 

(3) A part time employee shall receive payment for 
wages, annual leave, holidays, sick leave and long service 
leave on a pro rata basis in the same proportion as the 
number of hours regularly worked each week bears to 40 
hours. 

(4) When a day, being a day when an employee would 
have been rostered to work, is a holiday under the provisions 
of clause 15.—Holidays of this award, then that day shall 
be a holiday without deduction of pay to such employee. 

8.—Hours. 
(1) The ordinary hours of work shall be 38 per week to 

be worked as 19 days of 8 hours per 20 day working cycle 
Twenty four minutes per working day shall accumulate 

towards a credit to be taken as a rostered day off each cycle 
The working of ordinary hours shall be as follows: 

(a) Coles Supermarkets Australia. 
(i) Central Distribution Centre: The starting 

time shall not be earlier than 6.00 am and the 
finishing time not later than 6.00 pm Monday 

14993—9 
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to Friday inclusive and 7.00 am and 12 noon 
on Saturday. 

(ii) Fruit and Vegetable Distribution Centre 
The starting time shall not be earlier than 

6.00 am and the finishing time not later than 
6.00 pm Monday to Friday inclusive and 7.30 
am and 12 noon on Saturday. 

(b) Wool worths (WA) Ltd 
The starting time shall not be earlier than 6.00 

am and the finishing time not later than 6.00 pm 
Monday to Friday inclusive and 7.30 am and 12 
noon on Saturday 

(2) Where a holiday prescribed in Clause 15—Holidays 
of this award falls on any day upon which an employee is 
required to work ordinary hours, the ordinary hours in that 
week shall be reduced by the number of hours ordinarily 
worked by that employee on the day on which the holiday 
occurs. 

(3) (a) In the week commencing on Monday immediately 
preceding Easter Day the week's work in ordinary hours 
shall be worked Monday to Thursday inclusive. 

(b) Notwithstanding the provisions of this award con- 
tained elsewhere than in this paragraph when New Year's 
Day, Anzac Day, Christmas Day or Boxing Day falls on a 
Saturday, an employee who by the operation of this 
subclause was rostered for duty on that Saturday and does 
not work on that Saturday is nevertheless entitled to be paid 
for each of the two weeks preceding that Saturday, his 
ordinary weekly wage. Provided that the Saturday may be 
deemed to be a rostered day off for that employee in 
substitution for one of the rostered days off in that roster 
period. 

9.—Rostered Day Off. 
(1) (a) Rostered days off (R.D.O's) will be taken on a 

rotating basis on each day of the week, Monday to Friday. 
(b) Notwithstanding paragraph (a) of this subclause, for 

employees employed as shift employees pursuant to 
subclause (l)(a)(ii) of Clause 35 Shift Work of this award 
the R.D.O. will be taken on a rotating basis on each day of 
the week Sunday to Thursday. 

(2) By agreement employees may request an alternate day 
within the current cycle for personal reasons. 

(3) If a public holiday falls on a R.D.O. an employee shall 
be compensated in one of the following methods by 
agreement between employer and employee 

(a) another day shall be allowed with pay within 
twenty eight days 

(b) payment of an additional days wages, or 
(c) an additional day shall be added to the annual 

leave entitlement 
(4) An employee shall not be required to work on a day 

when such a day is the rostered day off for that employee 
unless such employee elects to work on such day and, where 
an employee so elects, all time worked shall be paid for at 
double time, with a minimum payment of four hours at 
double time. 

(5) In the event of termination of employment, in 
circumstances where a R.D.O. has been taken in advance of 
full accumulation or where credit exists towards a R.D.O. 
the necessary adjustment of pay entitlements shall be made 
at ordinary time rates. 

(6) Schedules of rostered days off will be published and 
displayed in a place accessible to staff. In the case of Coles 
Supermarkets Australia, such schedules will be displayed 
six months in advance and in the case of Woolworths (W.A.) 
Ltd, such schedules will be published three months in 
advance. 

(7) Each employee shall be entitled to receive twelve 
R.D.O.'s per twelve month period. For the purpose of 
calculating R.D.O's a cycle shall be four weeks and twelve 
R.D.O.'s will be arranged within a forty eight week period. 

(8) An employer with the agreement of the majority of 
employees concerned, may substitute the day an employee 
is to take off in accordance with subclause (1) of this clause 

for another day in the case of a breakdown in machinery or 
a failure or shortage of electric power or some other 
emergency situation. 

10.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 29—Wages of this award. 
(2) The 38 hour week is to be implemented so that in the 

first 3 weeks of the cycle each employee works eight 
ordinary hours each day Monday to Friday inclusive and in 
the fourth week of the cycle each employee works eight 
ordinary hours on four days only. 

(3) From the date of implementation of the 38 hour week 
by the employer wages shall be paid weekly according to 
a weekly average of ordinary hours worked even though 
more or less than 38 hours may be worked in any particular 
week of the cycle. 

In effect, under the averaging system, the employee 
accrues a "credit" each day he works actual ordinary hours 
in excess of the daily average which would otherwise be 
seven hours 36 minutes. This "credit" is carried forward so 
that in the week of the cycle that he works on only four days, 
his actual pay would be for an average of 38 ordinary hours 
even though, that week, he works a total of 32 ordinary 
hours. 

Consequently, for each day an employee works eight 
ordinary hours he accrues a "credit" of 24 minutes (0.4 
hours). The maximum "credit" the employee may accrue 
under this system of 0.4 hours on 19 days; that is, a total of 
seven hours 36 minutes. 

(4) An employee will not accrue a "credit" for each day 
he is absent for duty other than on annual leave, long service, 
holidays prescribed under this award, paid sick leave, 
worker's compensation, bereavement leave or such other 
leave as agreed between employer and union. 

(5) (a) An employee absent from duty (other than on 
annual leave, long service leave, holidays prescribed under 
the award, paid sick leave, workers compensation, bereave- 
ment leave or other such leave as agreed between employer 
and union) shall, for each day he is so absent, lose average 
pay for that day calculated by dividing his average weekly 
wage rate by five. 

Provided when such an employee is absent from duty for 
a whole day he will not accrue a "credit" because he would 
not have worked ordinary hours that day in excess of seven 
hours 36 minutes from which he would otherwise have been 
paid. Consequently, during the week of the work cycle he 
is to work less than 38 ordinary hours he will not be entitled 
to average pay for that week. In that week, the average pay 
will be reduced by the amount of the "credit" he does not 
accrue for each whole day during the work cycle he is 
absent. 

The amount by which an employee's average weekly pay 
will be reduced when he is absent for duty (other than on 
annual leave, long service leave, holidays prescribed under 
this award, paid sick leave, worker's compensation, be- 
reavement leave or such other leave as agreed between the 
employer and the union) is to be calculated as follows: 

Total of 
"credits" not x average weekly pay 

accrued during 
cycle 38 

OR 
(5) (b) any other method as agreed between union and 

employer 
(6) When the rostered day off coincides with pay day 

wages shall be available at the normal time on pay day or 
at the commencement of work on the next working day. 

(7) The ordinary rate per hour shall be calculated by 
dividing the ordinary weekly rate by 38. 

(8) (a) Coles Supermarkets Australia 
Payment of wages shall be made in the employees' time. 
(b) Woolworths (W.A.) Ltd 

(i) (aa) The employer may elect to pay employees in 
cash, by cheque or by means of a credit 



transfer to a bank, building society or credit 
union account in the name of the employee. 
The day that the credit transfer is credited to 
the employee's account shall be deemed to 
be the date of payment. 

(bb) Payment shall be made within three trading 
days from the last day of the pay period and 
if in cash or by cheque shall be made during 
the employee's ordinary working hours, 

(cc) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(dd) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall be 
referred to a Board of Reference for determi- 
nation. 

(ii) (aa) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
subclause (1) of this clause. 

(bb) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(cc) The method of introducing a fortnightly pay 
system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions 
made from the next and subsequent pays 
provided the period for repayment shall not 
be less than 20 weeks or some other method 
agreed upon by the Union and employer. 

(iii) For the purpose of effecting the rostering off of 
workers as provided by this award such wages 
may be either for the actual hours worked each 
week; or an amount being the calculated weekly 
average of the wages accruing over the two or 
three, as the case may be, consecutive weekly 
period. 

11.—Rosters. 
Every employer shall post or cause to be posted and keep 

posted up in a conspicuous position in each Distribution 
Centre so as to be easily accessible to and easily read by 
every employee employed therein, a roster written in the 
English language showing:— 

(a) The name and sex of each employee bound by this 
award. 

(b) The times on which each employee is required to 
commence and finish work on each day in each 
week and the time of the meal period. 

(c) The particulars contained in such roster shall be 
in respect of the full week Monday to Saturday 
inclusive, during which it is posted up, and may 
be altered or varied only on account of the 
sickness or absence of an employee or by the 
inclusion of particulars in respect of casual 
employees. 

12.—Meal Times. 
(1) (a) (i) Not less than 30 minutes nor more than one hour 

shall be allowed and taken for a meal. The lunch period shall 
be taken between 11.00 am and 2.15 pm; the tea interval 
shall start within 15 minutes after the usual finishing time. 

(ii) No employee shall be required to work for more than 
five hours without a break for a meal provided that casual 
employees of Woolworths (W.A.) Ltd engaged for a period 
of six hours or less on any one day may, by mutual 
agreement with the employer, forego their entitlement to a 
break for a meal. 

(b) Provided that times other than those prescribed in this 
subclause may, in any particular case, be fixed by agreement 
between the employer and the union. 

(c) An employee shall be allowed a 10 minute break each 
day either in the first or second half of his work period 
Monday to Friday inclusive. Such break shall be taken to 
suit the employer's business provided that no employee shall 
be required to work for more than 4 1/2 hours without having 
had such break. Provided further that such break shall not 
take place within a period of one hour after commencing 
work for the day or within a period of one hour after the 
completion of the employee's lunch period. 

(2) Where work is performed outside the ordinary 
working hours, one hour's break for a meal shall be allowed 
between 12 midnight and 1.00 a.m. and between 7.00 a.m. 
and 8.00 a.m. 

(3) The meal times referred to in this clause shall be taken 
in one continuous period. 

(4) (a) The provisions of paragraphs (a) and (b) of 
subclause (1) of this clause shall not apply to a part time 
employee who on any day from Monday to Friday 
inclusive— 

(i) ceases work at or prior to 1.00 p.m. or 
(ii) commences work on or after 1.00 p.m. or 

(iii) who does not work more than five hours. 
(b) A part time employee employed for 4 1/2 consecutive 

hours on any day shall be entitled to one break of 10 minutes 
during that day. 

13.—Meal Money. 
(1) When an employee is required to continue working 

after the usual finishing time for more than one hour, he/she 
shall be paid $6.50 for the purchase of any meal required. 

(2) Meal money shall be paid prior to the meal period on 
the day upon which the overtime is to be worked, provided 
that, in the case of Coles Supermarkets Australia, it may be 
paid as a gross amount included with the wages payable for 
the week during which the overtime is worked. 

14.—Overtime. 
(1) (a) Subject to the provisions of clause 8.—Hours, all 

time worked outside of ordinary hours shall be deemed to 
be overtime, payable in accordance with this clause. 

(b) Where more than 40 hours are worked in any week 
during a period of two consecutive weeks the provisions of 
this clause shall not apply unless: 

(i) more than 80 ordinary hours are worked in that 
two week period; or 

(ii) more than 40 ordinary hours are worked in that 
two week period if one week of a period of annual 
leave occurs in that two week period. 

(2) Any employee on duty when, in accordance with the 
roster such employee should be off duty (except as provided 
by paragraph (c) of subclause (1) of clause 11.—Rosters), 
of this award shall be paid at overtime rates. 

(3) All time worked before the usual starting time or after 
the usual finishing time in any establishment shall be paid 
for at overtime rates. 

(4) Excepting as provided hereunder, all overtime worked 
shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. In the calculation of 
overtime each day shall stand alone. 

(5) All overtime worked on Easter Eve shall be paid at 
the rate of double time in the case of employees of Coles 
Supermarkets Australia and at the rates prescribed by 
subclause (4) hereof in the case of employees of Woolworths 
(W.A.) Ltd. 

(6) Work performed on a Sunday shall be paid for at the 
rate of double time. 

(7) Work performed on a holiday prescribed in subclause 
(1) of clause 15.—Holidays of this award shall be paid for 
at the rate of double time and a half. 

(8) (a) Work performed on any day Monday to Saturday 
inclusive which is an employee's rostered day off shall be 
paid for at the rate of double time. 

(b) Notwithstanding (a) paragraph of this subclause, work 
performed on Saturdays before 12 noon in establishments 
which work a five-day week (Monday to Friday inclusive) 
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shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. 

(9) Work performed on Saturday after 12 noon shall be 
paid for at the rate of double time. 

(10) A employee required to work overtime on any day 
after leaving the employer's premises and who returns home 
on completion of that overtime, shall be paid— 

(a) For a minimum of two hours at overtime rates if 
notified of the requirement to work overtime 
before leaving the employer's premises. 

(b) For a minimum of three hours at overtime rates 
if recalled. 

(11) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that employees have 
at least eight consecutive hours off duty between the work 
of successive days. An employee (other than a casual 
employee) who works so much overtime between the 
termination of his ordinary work on one day and the 
commencement of his ordinary work on the next day that 
he has not had at least eight consecutive hours off duty 
between those times shall, subject to this paragraph, be 
released after completion of such overtime until he has had 
eight consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. If on 
the instructions of his employer, such an employee resumes 
or continues work without having had such eight consecu- 
tive hours off duty he shall be paid at double rates until he 
is released from duty for such period and he shall then be 
entitled to be absent until he has eight consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(12) When overtime is worked, the proportion of juniors 
employed on overtime shall not exceed the proportion 
provided by clause 20.—Proportion of Juniors of this award. 

(13) Notwithstanding anything contained in this award:— 
(a) An employer may require any employee other 

than part time employees, to work reasonable 
overtime at overtime rates and such employee 
shall work overtime in accordance with such 
requirements. 

(b) No organisation, party to this award or employee 
or employees covered by this award, shall in any 
way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

15.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to clause 14.—Overtime 
be allowed as holidays without deduction of pay, namely. 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by arrangement 
between the parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in paragraph (a) of 
this subclause falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding Tuesday. In each case 
the substituted day shall be a holiday without deduction of 
pay and the day for which it is substituted shall not be a 
holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State. 

that day shall be a whole holiday or, as the case 
may be, a half-holiday for the purposes of this 
award within the district or locality specified in 
the proclamation. 

(3) A employee absent without leave on the day before 
or the day after any of the holidays referred to in subclause 
(1) of this clause shall be liable to forfeit wages for the 
holiday as well as for the day of absence except where an 
employer is satisfied that the employee's absence was 
caused through illness in which case wages shall not be 
forfeited for the holiday. Provided that an employee absent 
on one day only, either before or after a group of holidays, 
shall forfeit wages only for one holiday as well as for the 
period of absence. 

(4) Where the services of an employee are terminated by 
the employer on the day preceding a holiday or holidays, 
refer to subclause (3) of clause 21.—Engagement of this 
award. 

16.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
his employer after a period of twelve months' continuous 
service with such employer. 

(2) (a) During a period of annual leave an employee shall 
be paid a loading of 17-1/2 per cent or his normal shift 
loading whichever is the greater calculated on his ordinary 
wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through ho fault of the employee, the employee 
shall be paid 2.923 hours pay at his ordinary rate of pay in 
respect of each completed week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) of this subclause, an employee whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period, shall be given payment as prescribed in 
subclauses (1) and (2)(a) of this subclause in lieu of that 
leave or, in a case to which subclause (7) or (11) of this 
clause applies, in lieu of so much of that leave as has not 
been allowed unless— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim sick 
pay or time spent on holidays or annual leave as prescribed 
by this award shall not count for the purpose of determining 
his right to annual leave. 

(6) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other employees he shall not be 
entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the employee and the union concerned, annual 
leave may be taken in not more than two periods. 

(8) When an employee is entitled to annual leave under 
this clause, he shall receive at least two weeks' notice from 
his employer of the date when it will be convenient to the 
employer that such employee shall take his leave. 

(9) Every employee shall be given and shall take annual 
leave within six months after the date the leave falls due. 
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(10) The provisions of this clause shall not apply to casual 
employees. 

(11) Notwithstanding anything else herein contained an 
employer who observes a Christmas close down for the 
purpose of granting annual leave may require an employee 
to take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

17.—Change Rooms. 
Where an employer usually has more than six employees 

engaged at the same time under the terms of this award, he 
shall provide his employees with a suitable room for keeping 
their hats and clothing and to use as a room and to use as 
a room for taking their meals. Such room shall be situated 
within a reasonable distance of his place of business and 
shall be kept in a proper state of cleanliness and shall be 
equipped with coat hangers, tables and chairs. 

18.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the wage of any employee who at the date of this 
award was being paid a higher rate of wage than the 
minimum prescribed for his or her class of work. 

19.—Higher Duties. 
A employee who is required to do work, which is entitled 

to a higher rate under this award other than that which he 
or she usually performs shall be entitled to payment at the 
higher rate whilst so employed. Provided that where no 
record is kept in the time and wages record of the actual 
times upon which the employee is engaged on such higher 
grade work, the employee shall be paid for the whole day 
at the rate prescribed for the highest function performed. 

20.—Proportion of Juniors. 
The number of juniors, shall not exceed the proportion of 

one to one for the first five adults and thereafter one junior 
to every two adults or fraction thereof. 

21 —Engagement. 
(1) Except in the case of casual employees one week's 

notice on either side shall be necessary to terminate the 
engagement or in the event of such notice not being given 
by the payment of one week's pay by the employer to the 
employee or the forfeiture of one week's pay by the 
employee to the employer. Provided that an employer at any 
time may dismiss an employee for refusal or neglect to obey 
orders or for misconduct or if after receiving one week's 
notice such employee does not carry out his or her duties 
in the same manner as he or she did prior to such notice. 

(2) Notwithstanding the provisions of subciause (1) of this 
clause an employee's engagement may be terminated by 
either party at any moment during the first two months of 
his employment: Provided that an employee whose employ- 
ment is terminated by the employer after one month but less 
than two months' employment for reasons other than 
misconduct shall be paid up to his ordinary ceasing time on 
the day on which notice of termination is given. 

(3) (a) A employee whose employment is terminated by 
the employer on the business day preceding a holiday or 
holidays, otherwise than for misconduct, shall be paid for 
such holiday or holidays. 

(b) In the event of Christmas Eve falling on a Saturday 
or a Sunday any employee whose employment is terminated 
by the employer on the preceding Friday, otherwise than for 
misconduct, shall be paid for Christmas Day and Boxing 
Day. 

22.—Time and Wages Record. 
(1) Each employer bound by this award shall maintain a 

record containing the following information relating to each 
employee. 

(a) The name and address given by the employee. 
(b) The age of the employee if paid as a junior 

employee. 
(c) The classification of the employee and whether 

the employee is full time, part time or casual 

(d) The commencing and finishing times of each 
period of work each day. 

(e) The number of ordinary hours and the number of 
overtime hours worked each day and the totals for 
each day period. 

(f) The wages and any allowances paid to the 
employee each pay period and any deductions 
made therefrom. 

(2) (a) At the time of payment of wages the employee may 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subciause (1) of this clause with 
respect to the pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as prescribed 
in paragraph (a) hereof the employer shall permit the 
employee to inspect the record either at the time of payment 
or at such other time as may be convenient to the employer. 
The employer shall not unreasonably withhold the record 
from inspection by the employee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record 
is maintained in more than one part, those parts shall be kept 
in such a manner as will enable the inspection referred to 
in subclauses (2) and (4) of this clause to be conducted at 
the one establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in subclauses (2) and (4) of this 
clause may be made with respect to any period in the 12 
months preceding the date of inspection. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provision of this 
paragraph shall not relieve the employer the obligations with 
respect to provisions contained elsewhere in this clause with 
the exception of those contained in paragraph (b) of this 
subciause. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are 
required to maintain the record may be absent. 

(e) The union official shall be permitted reasonable time 
to inspect the record and, if he requires, take an extract or 
copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request is made, 
the union official and the employer or his agent may fix a 
mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that he 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which he requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at a 

place more than 35 kilometres from the G.P.O. 
Perth shall send a copy of that part of the record 
specified to the office of the union, and 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the G.P.O., 
Perth shall make the record available to the union 
official at the time specified by the union official. 
If the record is not then made available to the 
union official the employer shall within three days 
send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable the employer may apply 
to the Industrial Commission for direction. An application 
to the Industrial Commission made by an employer for 
direction will, subject to that direction, stay the requirements 
contained elsewhere in this subciause. 

(e) The Roster referred to in clause 11.—Rosters of this 
award shall be available for inspection by a duly authorised 
representative of the union during normal working hours. 



786 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

23.—Uniforms and Overalls. 
Should any dispute arise between the parties as to the 

wearing of uniforms and overalls, if such are required to be 
wom, the dispute, howsoever originating and any matter 
arising therefrom, including the matter of the laundering of 
uniforms and overalls, shall be determined by the Board of 
Reference. 

24.—Board of Reference. 
(1) The Commission hereby appoints, for the purpose of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 16 of the Industrial Arbitration Act (TTie Western 
Australian Industrial Commissions) Regulations, 1980. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

25.—Under-Rate Employees. 
(1) Any employee who, by reason of old age or infirmity 

is unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

26.—Country Work and Travelling Time. 
(1) When an employee is engaged on outside work, the 

employer shall pay all fares and a proper allowance at 
current rates shall be paid for all necessary meals. Fares shall 
be second class, except when travelling by coastal boat when 
a saloon fare shall be paid. 

(2) When an employee is engaged at such a distance that 
he cannot return home at night, suitable board and lodging 
shall be found at the employer's expense. 

(3) Travelling time outside ordinary working hours shall 
be paid for at ordinary rates up to a maximum of 12 hours 
in any 24 hour period from the time of starting on the 
journey. Provided that, when travelling is by boat, not more 
than eight hours shall be paid for in such period. 

27.—Junior Employee's Certificate. 
(1) Junior Employees shall, if required, furnish the 

employer with a certificate showing the following particu- 
lars:— 

(a) Name in full. 
(b) Age and date of birth. 

(2) The certificate shall be signed by the employee. 
(3) No employee shall have any claim upon the employer 

for additional wages in the event of his age being wrongly 
stated on the certificate. If any employee mis-states his or 
her age in the certificate he or she alone shall be deemed 
guilty of a breach of this award and in the event of an 
employee having received a higher rate than that to which 
he or she was entitled, he or she shall make restitution to 
the employer. 

28.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

The method of calculation of payment for such sick leave 
shall be as follows: 

duration of absence Ordinary weekly rate 

Ordinary hours normally x 5 
worked that day 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portion of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of clause 
16.—Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 16.—Annual Leave of this award, shall be deemed 
to have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
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clause 2 of the Long Service Leave provisions published in 
volume 61 of the Western Australian Industrial Gazette at 
pages 22 to 27, the paid sick leave standing to the credit of 
the employee at the date of transmission from service with 
the transmittor shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act, nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

29.—Wages 

An employer may direct an employee to carry out such 
duties as are within the limits of an employee's skill, 
competence and training. 

The minimum rates of wages payable to adult employees 
shall be as follows— 

(1) Adults Rate per Rate per 
week for week for 

employees employees 
of Coles of 
Super- Woolworths 

markets (W.A.) Ltd 
Australia 

$ $ 
(a) Probationary Storeworker 393.20 407.00 
(b) Storeworker Grade 1 

(i) During first 3 months' 
service 393.20 407.00 

(ii) After 3 months' service 397.00 410.90 
(iii) After 12 months' service 401.(X) 415.00 

(c) Storeworker Grade 2 
(i) During first 3 months' 

service 398.50 412.40 
(ii) After 3 months' service 402.40 416.50 

(iii) After 12 months'service 406.20 420.40 
(d) Storeworker Grade 3 

(i) During first 3 months' 
service 403.70 417.80 

(ii) After 3 months'service 407.50 421.80 
(iii) After 12 months'service 411.50 425.90 

(e) Storeworker Grade 4 
(i) During first 3 months' 

service 416.60 431.20 
(ii) After 3 months' service 420.40 435.10 

(iii) After 12 months'service 424.40 439.30 
(f) A storeworker who is required 

by the employer to be in 
charge of a store or warehouse 
or other employees, shall be 
paid the following all purpose 
amount in addition to the rate 
prescribed in paragraphs (b), 
(c), (d) and (e) of this sub- 
clause— 

(i) If placed in charge of a 
store or warehouse with 
no other employees or if 
placed in charge of less 
than 3 other employees 

(ii) If placed in charge of 3 
or more other employees 
but less than 10 other 
employees 

(iii) If placed in charge of 10 
or more other employees 

(2) The minimum rates of pay payable to junior 
employees covered by this award shall be the following 
percentage of the adult classification for such work 
performed. 

% 
Under 16 years of age 40 
At 16 years of age 50 
At 17 years of age 60 
At 18 years of age 70 
At 19 years of age 80 
At 20 years of age 90 

(3) (a) An employee shall receive an additional payment 
for every hour of which he/she spends 20 minutes or more 
in a cold chamber in accordance with the following: 

In a cold chamber in which the temperature is— 
(i) Below 0° Celsius to minus 20° Celsius—50 cents 

per hour 
(ii) Below minus 20° Celsius minus 25° Celsius—58 

cents per hour 
(iii) Below minus 25° Celsius—67 cents per hour. 

(b) Employees required to work in temperatures less than 
minus 18.9° Celsius shall be medically examined at the 
employer's expense. 

30.—Additional Rates for Saturday Work. 
Hours of work performed before 12 noon on Saturday 

(except in the case of casual employees employed on 
Saturday morning only in any week) shall be paid the 
following amounts in addition to ordinary rates— 

$ 
In the case of adult employees 2.65 
In the case of junior employees 2.12 
or for each week of any cycle of two 
consecutive weeks— 
In the case of adult employees 1.32 
In the case of junior employees 1.06 

31.—Right of Entry. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview an employee during non-working times or the 
meal period on the business premises of the employer, but 
this permission shall not be exercised without the consent 
of the employer more than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be permitted to enter the business 
premises of the employer to view the work, the subject of 
any such disagreement, but shall not interfere in any way 
with the carrying out of such work. 

32.—Other Provisions. 
No female shall be called upon to carry or lift more than 

16.5 kilograms in the case of employees of Woolworths 
(W.A.) Ltd or 17 kilograms in the case of employees of 
Coles Supermarkets Australia. 

No female employee shall be required to dean lavatories 
or hand scrub floors. 

33.—Motor Vehicle Allowance. 
Where an employee maintains a motor vehicle and is 

authorised by the employer to use the vehicle in the 
performance of his duties he shall be paid in accordance with 
the following schedule:— 

Area and detail Engine displacement 
(in cubic centimetres) 

over 1600 cc 
Distance travelled each year on 1600 cc and 
employer's business c/km under 

c/km 
Metropolitan Area 

First 8,000 kilometres 21.0 16.4 
Over 8,000 kilometres 13.9 11.1 

12.30 12.70 

22.40 23.20 

40.50 41.90 



788 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

Area and detail Engine displacement 
(in cubic centimetres) 

over 1600 cc 
Distance travelled each year on 1600 cc and 
employer's business c/km under 

c/km 
S.W. Land Division 

First 8,000 kilometres 21.7 17.1 
Over 8,000 kilometres 14.4 11.5 

North of 23.5 degrees South 
Latitude 

First 8,000 kilometres 24.5 19.3 
Over 8,000 kilometres 16.0 12.8 

Rest of State 
First 8,000 kilometres 22.7 17.8 
Over 8,000 kilometres 15.1 12.1 

34.—Long Service Leave. 
The long service leave provisions published in Volume 

61 of the Western Australian Industrial Gazette at Pages 22 
to 27, both inclusive, are hereby incorporated and shall be 
deemed to be part of this award. 

35.—Shift Work. 
(1) Hours of Shifts 

(a) (i) The ordinary hours of work for shift employ- 
ees shall not exceed 38 per week to be 
worked as 19 days of 8 hours per 20 day 
working cycle (excluding meal breaks) be- 
tween midnight on Sunday and midnight on 
Friday. 

(ii) Notwithstanding placitum (i) of this para- 
graph the ordinary hours of work for shift 
employees employed in the Fruit and Vegeta- 
ble Distribution Centre operated by Coles 
Supermarkets Australia at Canningvale shall 
not exceed 38 per week to be worked as 19 
days of 8 hours per 20 day working cycle 
(excluding meal breaks) between midnight 
on Saturday and midnight on Friday, 

(iii) All time worked on Sunday in accordance 
with placitum (ii) of this paragraph shall be 
paid for at the rate of double time. 

(b) Such ordinary hours shall be worked continuously 
except for meal breaks at the discretion of the 
employer. An employee shall not be required to 
work for more than 4 1/2 hours without a break 
for a meal of at least 30 minutes. 

(c) Except at regular changeover of shifts an em- 
ployee shall not be required to work more than one 
shift in each 24 hours. 

(2) Definitions: 
"Afternoon Shift": means any shift finishing after 

6.00 p.m. and at or before 1.00 a.m. 
"Day Shift" means any shift finishing after 

2.00 p.m. and at or before 6.00 p.m. 
"Night Shift" means any shift commencing after 

1.00 a.m. and before 6.00 a.m. 
(3) Where any particular process is carried out on shifts 

other than day shift and less than five consecutive afternoon 
or five consecutive night shifts are worked on that process 
the employees employed on such afternoon or night shifts 
shall be paid at overtime rates. 

(4) The consecutive sequence of shifts referred to in 
subclause (3) of this clause shall not be deemed to be broken 
by reason of the fact that work on the process is not carried 
out on a Saturday, Sunday or holiday. 

(5) The loading on the ordinary rates of pay for each 
afternoon shift shall be:— 

(a) in the case of adult employees—15 per cent of 
one-fifth of the ordinary rate prescribed by this 
award, and 

(b) in the case of junior employees—75 per cent of 
the amount prescribed for adult employees. 

(6) The employer shall post in a place readily accessible 
to the employees a roster showing the starting and finishing 

times of the shifts each week. 
(7) Overtime on afternoon shift or night shift shall be 

calculated on the rate payable for shift work. 
(8) A junior employee under the age of 18 years shall not 

be required to work afternoon shift or night shift without his 
consent. 

(9) An employee shall not work continuous afternoon 
shift or night shift unless he elects to do so. 

(10) (a) The loading on the ordinary rates of pay for 
employees required to work afternoon shifts other than 
rotating shifts shall be 20% of one-fifth of the ordinary rate 
of pay prescribed by this Award. 

(b) Provided that from the 1st July, 1988 the loading on 
the ordinary rates of pay for employees required to work 
night shifts other than rotating shifts shall be 25% of 
one-fifth of the ordinary rate of pay prescribed by this 
Award. 

36.—Posting of Award. 
The employer shall allow a copy of this award, if supplied 

by the union, to be posted in a place which is easily 
accessible to the employees. 

37.—Stand Down. 
(1) Notwithstanding the provisions of Clause 21.— 

Engagement of this award the employer may stand down 
without pay any employee who cannot be usefully employed 
because of any strike, ban, limitation or restriction on the 
performance of work by employees or any union, associa- 
tion or organisation or because of any break-down or failure 
of the employer's machinery which the employer could not 
reasonably have prevented. 

(2) The provisions of subclause (1) of this clause shall not 
be applied unless and until the ordinary hours in which the 
employee cannot be usefully employed because of a strike, 
ban, limitation or restriction on the performance of work or 
a break down or failure of the employer's machinery 
exceeds four. 

38.—Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

the wife, husband, father, mother, child or stepchild of the 
employee, be entitled to leave up to and including the day 
of the funeral of such relation and such leave for a period 
not exceeding the number of hours worked by the employee 
in two ordinary working days shall be without deduction of 
pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions—- 

(a) The employee shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The employee shall furnish proof of such death to 
the satisfaction of the employer. 

(c) The employee shall not be entitled to leave under 
this clause during any period in respect of which 
he has been granted any other leave. 

(3) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the employee is separated, but shall include a person who 
lives with the employee as a de facto wife or husband. 

39.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
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Town Per Week 
$ 

Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Golds worthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

40.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
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confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 to 52 weeks and shall include 
a period of six weeks' compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of six weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any agreement, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purposes of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 
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(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months' qualifying period. 

40.—Liberty to Apply. 
Liberty is reserved to any of the parties to apply to vary 

this award in respect of the following provisions:— 
(1) Clause 8.—Hours 
(2) Clause 29.—Wages with respect to Western 

Australian Wage Indexation or productivity 
movement. 

42.—Introduction of Change. 
Employer's Duty to Notify 

(1) (a) Where an employer has made a definite decision 
to introduce major changes in production, program, organ- 
isation, structure or technology that are likely to have 
significant effects on employees, the employer shall notify 
the employees who may be affected by the proposed changes 
and the union. 

(b) "Significant effects" include termination of employ- 
ment, major changes in the composition, operation or size 
of the employer's workforce or in the skills required; the 
elimination or diminution of employer's workforce or in the 
skills required; the elimination or diminution of job 
opportunities, promotion opportunities or job tenure; the 
alteration of hours of work; the need for retraining or transfer 
of employees to other work or locations and restructuring 
of jobs. Provided that where the award makes provision for 
alteration of any of the matters referred to herein an 
alteration shall be deemed not to have significant effect. 

Employer's Duty to Discuss Change 
(2) (a) The employer shall discuss with the employees 

affected and the union inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the effects the 
changes are likely to have on employees, measures to avert 

or mitigate the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised by the 
employees and/or their union in relation to the changes. 

(b) The discussion shall commence as early as practicable 
after a definite decision has been made by the employer to 
make the changes referred to in subclause (l)(a) hereof. 

(c) For the purpose of such discussion, the employer shall 
provide to the employees concerned and their union, all 
relevant information about the changes including the nature 
of the changes proposed; the expected affects of the changes 
on employees and any other matters likely to effect 
employees provided that any employer shall not be required 
to disclose confidential information the disclosure of which 
would be inimical to the employer's interests. 

43.—First Aid Allowance. 
A worker holding either a Red Cross or St John Senior 

First Aid Certificate of at least 'A' level, who is appointed 
by the employer to perform first aid duties shall be paid 
$6.00 per week in addition to the worker's ordinary rate. 

44.—Enterprise Agreements. 
(1) The parties to this award recognise that because of the 

differences in the nature of the businesses operated by the 
respondents, circumstances may arise which are appropri- 
ately regulated by single enterprise agreements. Where any 
of the parties raise the possibility of such an agreement, the 
relevant parties may jointly determine the manner of 
conducting negotiations leading to such an agreement. 

(2) When an agreement is finalised, the parties to it shall 
make application to the Western Australian Industrial 
Relations Commission for its terms to be ratified in the 
appropriate manner. 

45.—Consultative Procedures. 
The union and each respondent to this award will 

co-operate in the establishment of Consultative Committees 
at an enterprise level to consult and negotiate on matters 
affecting the efficiency and productivity of the enterprise 
which are not the subject of this award. 

Schedule A—Union Party. 
The Union party to this award is The Shop, Distributive 

and Allied Employees' Association of Western Australia, 
3rd Floor Rear, 22 St George's Terrace, Perth WA 6000. 

TRANSPORT WORKERS' (NORTH WEST 
PASSENGER VEHICLES) AWARD 1988 

No. A 19 of 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of February, 1994. 
J. CARRIGG, 

Registrar. 

Transport Workers' (North West Passenger Vehicles) 
Award 1988 

No. A 19 of 1987. 

1.—Title. 
This Award shall be known as the Transport Workers' 

(North West Passenger Vehicles) Award, 1988 and replaces 
the Transport Workers' (Passenger Vehicles) Award No. R 
47 of 1978 as varied in respect to employers and employees 
bound by that latter Award and who conduct their operations 
and/or are employed. North of the 26° parallel of South 
Latitude and this Award also replaces Orders Nod. C 437 
of 1984 and 559(1) of 1987. 
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1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. Commitment 
3. Scope 
4. Area 
5. Tfcrm 
6. Wages 

6A. Supplementary Payment 
7. Hours 
8. Implementation of 38 Hour Week 
9. Procedures for In-Plant Discussions 

10. Hours Transition Provision 
11. Payment of Wages 
12. Duty Roster 
13. Private Hire 
14. Contract of Service 
15. Sick Leave 
16. Annual Leave 
17. Public Holidays 
18. Bereavement Leave 
19. Long Service Leave 
20. Maternity Leave 
21. Service Grants 
22. Meal Times and Allowances 
23. Annual Leave Travel Assistance 
24. Posting of Award 
25. Change Money 
26. Union Delegates and Notice Boards 
27. Time and Wages Record 
28. Location Allowances 
29. Split Shift Allowance 
30. Dispute Settlement Procedure 
31. Liberty to Apply 
32. Award Modernisation 
33. Training Leave 

Schedule of Respondents 
2k.—Commitment 

(1) The parties will negotiate to ensure that as part of the 
transport industry, operators of passenger vehicles operate 
as flexibly as possible in order to meet customer demand. 

(2) Employees within each grade are to perform a wider 
range of duties including work which is incidental or 
peripheral to their main tasks or functions. 

(3) Subject to agreement at enterprise level, workers are 
to undertake training for the wider range of duties and for 
access to higher classifications. 

(4) The parties will not create barriers to advancement of 
employees within the award structure or through access to 
training. 

3.—Scope. 
This Award shall apply to all employees employed by the 

Respondents in the callings described in Clause 6.—Wages 
of this Award in connection with the transportation of 
persons North of the 26° parallel of South Latitude. 

4.—Area. 
This Award shall operate over the area North of the 26° 

Parallel of South Latitude in the State of Western Australia. 
5.—Term. 

This Award shall operate for a period of two years from 
the beginning of the first pay period commencing on or after 
the 11th day of May, 1988. 

6.—Wages. 
The total minimum weekly wage payable to an employee 

is made up of the base weekly wage shown in this clause 
and the supplementary payment shown at Clause 6A of this 

award. Both components of the total minimum weekly wage 
are payable for all purposes of the award. 

(1) Bus Driver (including Service, Tour, Charter and 
School Bus Drivers) driving a passenger vehicle having 
seating capacity for— 

Base 
Weekly 
Wage 

$ 
(a) Under 25 adult persons 323.90 
(b) 25 adult persons or more 334.80 

(2) A leading hand shall be paid a rate exceeding the 
highest rate of the workers he/she supervises by an amount 
of $17.90 per week. 

6A.—Supplementary Payment. 
In addition to the base weekly wage shown at Clause 6 

of this award, an employee shall be paid, for all purposes 
of the award, the weekly supplementary payment shown in 
this clause. 

Bus Driver (including Service, Tour, Charter and School 
Bus Drivers) driving a passenger vehicle having seating 
capacity for— 

Supplementary 
Payment 

$ 
(a) Under 25 adult persons 46.30 
(b) 25 adult persons or more 47.90 

7.—Hours. 
(1) Subject to the provisions of this subclause and Clauses 

8.—Implementation of 38 Hour Week, 9.—Procedures for 
In-Plant Discussions and 10.—Hours Transition Provisions, 
of this Award the ordinary hours of work shall be an average 
of 38 per week to be worked on one of the following basis. 

(a) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(c) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(d) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(2) (a) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Sunday 
inclusive. 

(b) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed 8 hours on any day, the arrangement of 
hours shall be subject to the agreement between 
the employer and the majority of employees in the 
plant or section or sections concerned. 

(3) All work performed in excess of the ordinary hours 
on any day, Monday to Friday, shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. 

(4) All time in excess of ordinary hours on Saturday shall 
be paid for at the rate of time and a half for the first two hours 
and double time thereafter, provided that all time in excess 
of rostered ordinary hours after 12 noon Saturday shall be 
paid for at the rate of double time. 

(5) All time worked on a Sunday shall be paid for at the 
rate of double time. 

(6) All time worked on any of the public holidays 
prescribed in Clause 17.—Public Holidays of this Award 
shall be paid for at the rate of double time and a half. 

(7) All time worked outside the usual roster shall be paid 
for at overtime rates. 

(8) (a) A employee who accepts a recall to work on his 
rostered day or days off shall be offered all work that would 
have been available on that day to the employee whom he 
is relieving. 



(b) All time worked on a rostered day or days off shall 
be paid for at the rate of time and one half for the first two 
hours and double time thereafter with a minimum payment 
as for three hours. 

(9) Any ordinary hours worked prior to 6.30 a.m. or after 
5.30 p.m. shall receive a loading of twenty per cent in 
addition to the ordinary rate as prescribed. 

(10) Where any of the forgoing overtime and penalty rates 
overlap, the highest of such rates shall be paid. Payment 
shall not be made twice for the same period of overtime or 
penalty. 

(11) (a) The employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirements. 

(b) No union or employee or employees bound by this 
Award shall in any way, whether directly or indirectly be 
a party to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this subclause. 

8.—Implementation of 38 Hour Week. 
(1) Except as provided in subclause (4) of this Clause, the 

method of implementation of the 38 hour week may be any 
one of the following: 

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 17.—Public Holidays of this 
Award. 

(2) An assessment should be made as to which method 
of implementation best suits the business and the proposal 
shall be discussed with the employees concerned, the 
objective being to reach agreement on the method of 
implementation prior to October 1, 1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special anomalous or extra-ordinary 
problems shall be applied in accordance with Clause 
26.—Dispute Settlement Procedures, of this Award. The 
procedure shall be applied without delay. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) of this Clause, in 

cases where, by virtue of the arrangement of his ordinary 
working hours, an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) of this Clause, is entitled to a 
day off duty during his work cycle, such employee shall be 
advised by the employer at least four weeks in advance of 
the day he is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day an 
employee is to take off in accordance with paragraphs (c) 
and (d) of subclause (1) of this Clause, for another day in 
the case of a breakdown in machinery or a failure or shortage 
of electric power or to meet the requirements of the business 
in the event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another day. 

(c) An employer and employee may, by agreement, allow 
rostered days off work to accumulate, and such accumulated 
days shall be taken at a mutually convenient time. 

9.—Procedures For In-Plant Discussions. 
(1) Procedures shall be established for in-plant discus- 

sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Clauses 
7.—Hours and 8.—Implementation of 38 Hour Week of this 
Award and shall entail an objective review of current 
practices to establish where improvement can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
October 1, 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of communi- 
cating agreements and understandings to all employees, 
including the overcoming of language difficulties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as provided in Clause 26.— 
Dispute Settlement Procedures of this Award. 

10.—Hours Transition Provisions. 
(1) The concept of a 38 hour week shall operate from July 

1, 1986 however in recognition of the difficulties associated 
with its introduction the employer may implement the 38 
hour week after that date provided that such implementation 
shall occur no later than October 1, 1986. 

(2) Where the employer implements the 38 hour week at 
a date later than July 1, 1986 an employee shall become 
entitled to a payment at the date of implementation which 
shall accrue at the rate of two ordinary hours pay for each 
week of 40 ordinary hours that is worked after July 1, 1986. 
Provided that in any such week where less than 40 ordinary 
hours are worked then the rate of two ordinary hours' pay 
shall be reduced proportionately except where an employee 
is absent from duty in a circumstance that entitles him to 
payment for the absence pursuant to other provisions of this 
Award. 

11.—Payment of Wages. 
(1) Wages shall be paid in the employee's time on a 

particular day to be determined by the employer. The day 
having been so determined shall not be altered more than 
once in three months. All wages shall be paid enclosed in 
an envelope, which shall be clearly endorsed on the outside 
with the particulars enumerated hereunder: 

(a) Name 
(b) Hourly Rate 
(c) Overtime 
(d) Allowance 
(e) Penalties 
(f) Gross Wage 
(g) Deductions 
(h) Nett Wage 

Provided that at the option of the employer, the 
particulars mentioned may be stated on a slip of paper 
and included in the envelope. 

(2) Each employee shall be paid the appropriate rate 
shown in Clause 6.—Wages of this award. Subject to 
subclause (3) of this clause payment shall be pro rata where 
less than the full week is worked. 

(3) From the date that a 38-hour week system is 
implemented by an employer wages shall be paid as 
follows:— 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of Clause 
8.—Implementation of 38 Hour Week of this 
award so that he works 38 ordinary hours each 
week, wages shall be paid weekly (in the case of 
School Bus drivers) according to the actual 
ordinary hours worked each week. 
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(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) of this clause, 

in the case of an employee whose ordinary hours 
of work are arranged in accordance with paragraph 
(c) or (d) of subclausc (1) of Clause 8.— 
Implementation of 38 Hour Week of this award so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall 
be paid weekly (in the case of Service Tour and 
Charter Bus drivers) or fortnightly (in the case of 
School Bus drivers) according to a weekly average 
or ordinary hours worked even though more or 
less than 38 ordinary hours may be worked in any 
particular week of the work cycle. 

Special Note—Explanation of Averaging System 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages of die basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

(i) Clause 8.—Implementation of the 38 Hour Week 
of this award in paragraphs (c) and (d) of 
subclause (1) provides that in implementing a 
38-hour week the ordinary hours of an employee 
may be arranged so that he is entitled to a day off, 
on a fixed day or rostered day basis, during each 
work cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were arranged 
on the basis that for three of the four weeks he 
worked 40 ordinary hours each week and in the 
fourth week he worked 32 ordinary hours. That is, 
he would work for 8 ordinary hours each day, 
Monday to Friday inclusive for three weeks and 8 
ordinary hours on four days only in the fourth 
week—a total of 19 days during the work cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 6.—Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This "credit" is carried forward so that 
in the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
8 ordinaiy hours he aecrues a "credit" of 24 
minutes (0.4 hours). The maximum "credit" the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(4) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of 
subclause (1) of Clause 8.—Implementation of 38 
Hour Week of this award and who is paid wages 

in accordance with paragraph (a) of subclause (2) 
of this clause and is absent from duty (other than 
on annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers* compensation or bereavement leave) 
shall, for each day he is so absent, lose average 
pay for that day calculated by dividing his average 
weekly wage rate by 5. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by 8. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a "credit" 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse- 
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the "credit" he does not accrue for each whole 
day during the work cycle he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as fol- 
lows:— 
Total of "credits" not Average weekly pay 
accrued during cycle x 3g 

Examples 
(An employee's ordinary hours are arranged so that 

he works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the 
fourth week). 

1. Employee takes one day off without authorisation 
in first week of cycle. 
Week of Cycle 
1st week 

2nd & 3rd weeks 

4th week 

Payment 
= average weekly pay 

less one day's pay 
(i.e. l/5th) 

= average weekly pay 
each week 

= average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 

2. Employee takes each of the 4 days off without 
authorisation in the 4th week. 
Week of Cycle Payment 
1st, 2nd & 3rd weeks 
4th week 

Week of Cycle 

= average pay each week 
= average pay 

less 4/5th of average 
pay for the four days 
absent 
less total of credits not 
accrued that week 

Payment 
= l/5th average pay 

less 4 x 0.4 hours 
x average weekly pay 

38 
= l/5th average pay 

less 1.6 hours x 
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(5) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (3) and (4) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(6) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided, that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(7) Payment by Cheque or Deposit into Account 
Where the employer and the employees agree, wages may 

be paid by cheque or by direct transfer of wages into an 
account nominated by the employee. 

(8) Termination of Employment 
An employee who lawfully leave his employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Clause 8.—Implementation of 38 Hour 
Week of this award and who is paid average pay and who 
has not taken the day off due to him during the work cycle 
in which his employment is terminated, the wages due to 
that employee shall include a total of credits accrued during 
the work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

12.—Duty Roster. 
(1) No employee shall be called upon for duty until he has 

had at least ten hours off duty between work on successive 
days, except in the case of an emergency that the employer 
could not reasonably have foreseen, but in no case shall such 
period be less than eight hours. 

(2) If, on the instructions of the employer, an employee 
has not had the required ten hour break prescribed in 
subclause (1) of this clause he shall be paid at overtime rates 
until he has had the required break. 

(3) Rostered shifts shall rotate weekly unless otherwise 
agreed between the employer and the union in writing or as 
determined by a Board of Reference. 

(4) The Duty Roster shall be posted at least one week in 
advance and only changed for reasons of sickness or absence 
of another employee or on account of any contingency that 
the employer could not reasonably foresee. 

(5) (a) Weekly Employees. 
When an employee is required by the roster or is directed 

by his employer to attend for work at a specified time and 
the employee does so attend as required or directed, he shall 
be paid for the time worked but such payment shall not be 
less in any case than four hours. 

(b) Part Time or Casual Employees—Service, Tour and 
Charter Buses. 

The minimum payment for any day upon which work is 
performed as required or directed by an employer shall be four 
hours at the appropriate rate of wage prescribed by this award. 

(c) Part Time or Casual Employees—School Buses. 
The minimum payment for these employees shall be one and 

one half hours at the appropriate rate of wage prescribed by this 
award for all work performed in each of the periods between 
6.00 a.m. and noon and noon and 6.00 p.m. on any day. 

Provided that for the purposes of this paragraph work 
performed by an employee on a run or trip which 
commences before noon and does not conclude until after 
noon shall be deemed to have been performed between 
6.00 a.m. and noon. 

(d) The provision of this subclause shall not apply when 
the employer has given to the employee at least two hours 
before the time specified for attendance for work, notice that 
the employee is not required to attend for work. 

13.—Private Hire. 
(1) An employee, engaged upon work from which he will 

be unable to return to his home at night, shall be supplied 
by his employer with reasonable food and accommodation 
or he shall be paid by his employer, before leaving the depot, 
such expenses as he is reasonably likely to incur. 

14.—Contract of Service. 
(1) Except for casual employees, one week's notice at any 

time on either side shall be given to terminate the 
employment. If an employer or a employee fails to give the 
required notice, one week's wages shall be paid or forfeited, 
provided that an employer may at any time dismiss an 
employee for misconduct or if after receiving one week's 
notice he does not carry out his duties in a proper manner. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for duty except where such absence from 
work is due to illness and comes within the provisions of 
the Sick Leave Clause, or such absence is on account of 
holidays and annual leave to which the employee is entitled 
under the provisions of this award. 

(3) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which an employee cannot 
be usefully employed because of a strike by the union or 
unions affiliated with it or by any other association or union, 
or through the breakdown of the employer's machinery 
which the employer could not reasonably prevent. 

(4) "Part Time Employee" shall mean an employee 
regularly employed to work a lesser number of hours per 
week than thirty-eight. A Part Time Worker shall receive 
pro rata entitlement to annual leave, sick leave and public 
holidays in the same proportion as the number of hours 
worked per week bears to thirty-eight hours. 

(5) "Casual Employee" shall mean an employee engaged 
and paid as such. A Casual Employee shall receive a loading 
of twenty per cent in addition to the ordinary rate. 

(6) Casual employees shall be notified at the end of the 
day if their services are not required next day. Failing such 
notice a full day's wages shall be paid. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award, provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of 
such tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) shall be consistent with the 
employer's responsibilities to provide a safe and healthy 
working environment. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Clause 8.—Implementation of 
38 Hour Week of this award so that he actually 
works 38 ordinary hours each week shall be 
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entitled to payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Clause 8.—Implementation of 
38 Hour Week of this award so that he works an 
average of 38 ordinary hours each week during a 
particular work cycle shall be entitled to pay 
during such absence calculated as follows:— 
duration of absence x appropriate weekly rate 
ordinary hours normally 5 
worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty in accordance with paragraph (c) or 
(d) of subclause (1) of Clause 8.—Implementation 
of 38 Hour Week of this award. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employer may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of his employees so agrees. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable, advise the 
employer of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances, shall be given to the employer prior to the 
commencement of rostered hours of work for that day. 

(4) The provisions of this clause do not apply to an employee 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such other 
proof of the illness or injury as the employer may reasonably 
require, provided that the employee shall not be required to 
produce a certificate from a medical practitioner with respect 
to absences of two days or less unless after two such absences 
in any year of service the employer requests in writing that the 
next and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is absent 
on annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result of 
his personal ill health or injury for a period of seven consecutive 
days of more and he produces a certificate from a registered 
medical practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee of the 
obligation to advise the employer in accordance with subclause 
(3) of this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause. that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
16.—Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 16.—Annual Leave of this award shall be deemed 
to have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 68 of the Western Australian Industrial Gazette at 
pages 1-4 both inclusive, the paid sick leave standing to the 
credit of the employee at the date of transmission from 
service with the transmittor shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

16.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks leave with payment or ordinary wages as 
prescribed shall be allowed annually to an employee by his 
employer after a period of twelve months continuous service 
with that employer. 

(2) (a) An employee whose usual place of residence is 
situated North of the 26th parallel shall be paid a loading 
of 20% calculated on his ordinary wage as prescribed. 

(b) An employee whose usual place of residence is 
situated south of the 26° parallel of South Latitude shall be 
paid a loading of 17 1/2% calculated on his ordinary wage 
as prescribed. 

(c) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) Any time in respect of which an employee is absent 
from work, except time for which is entitled to claim sick 
pay, or time spent on holidays or annual leave as prescribed 
by this award, shall not count for the purpose of determining 
his right to annual leave. 

(5) Employees engaged by Hedland Bus Lines Pty Ltd 
who are regularly required to work on public holidays and 
weekends shall receive an additional weeks annual leave. 

(6) (a) An employee whose employment terminates after 
he has completed a twelve monthly qualifying period and 
who has not been allowed the leave prescribed under this 
Clause in respect of that qualifying period shall be given 
payment in lieu of that leave or, in a case to which subclause 
(7) of this Clause applies, in lieu of so much of that leave 
as has not been allowed, unless: 

(i) he has been justifiably dismissed for misconduct; 
and 
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(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period, an employee lawfully 
leaves his employment or his employment is terminated by 
the employer through no fault of the employee the employee 
shall: 

(i) if such termination occurs before October 1, 1986 
be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by forty, in respect of each completed week of 
continuous service; or 

(ii) if termination occurs on or after October 1, 1986 
be paid 2.923 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by thirty-eight, in respect of each completed week 
of continuous service. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (5) of this clause, to such leave on full 
pay as it proportionate to his length of service during that 
period with such employer and if such leave is not equal to 
the leave given to the other employees he shall not be 
entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(8) In special circumstances and by mutual consent of the 
employer, the employee and the union, annual leave may be 
taken in not more than two periods. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) Annual leave shall be taken at a time convenient to 
both the employer and employee. 

(11) Short-term Annual Leave 
An employee may request and, with the consent of the 

employer, take short-term annual leave not exceeding four 
days in any calendar year, at a time or times separate from 
any of the periods determined in accordance with subclause 
(8). 

17.—Public Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to this clause, be allowed as holidays without 
deduction of pay, namely New Year's Day, Australia Day. 
Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of any 
of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) of 
this subclause falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding Tuesday. In each case 
the substituted day shall be a holiday without deduction of 
pay and the day for which it is substituted shall not be a 
holiday. 

(2) Subject to subclause (4) of this clause ail time worked 
on a holiday prescribed in subclause (1) of this clause shall 
be paid for at the rate of double time and a half. 

(3) Where an employee is required for duty on a holiday 
he shall be paid for a minimum of four hours at the rate 
appropriate to the day. 

(4) By agreement in writing between any employee and 
his employer, work may be performed on any of the 
foregoing holidays at the rate of time and a half in which 
case an additional paid day shall be added to the annual 
leave for each day so worked. 

18.—Bereavement Leave. 
(1) An employee, other than a casual employee, shall on 

the death within Australia of a wife, husband, father, mother, 
brother, sister, child or stepchild, be entitled on notice, of 
leave up to and including the day of the funeral of such 
relations and such leave shall be without deduction of pay 
for a period not exceeding the number of hours worked by 
the employee in two ordinary working days. Proof of such 

death shall be furnished by the employee to the satisfaction 
of his employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with any shift roster, or on long service leave, annual 
leave, sick leave, employees' compensation, leave without 
pay or a public holiday. 

19.—Long Service Leave. 
The Long Service Leave Provisions published in volume 

68 of the Western Australian Industrial Gazette at pages 1 -4, 
both inclusive, are hereby incorporated in and shall be 
deemed to be part of this Award. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from twelve to 52 weeks and shall 
include a period of six weeks' compulsory leave 
to be taken immediately before the presumed date 
of confinement and a period of six weeks' 
compulsory leave to be taken immediately follow- 
ing confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
of this subclause if such failure is occasioned by 
the confinement occurring earlier than the pre- 
sumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 
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(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal consequence 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity 
leave, to such paid sick leave as to which she 
is then entitled and which a duly qualified 
medical practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 

into account in calculating the period of service for any 
purpose of this award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months qualifying period. 

21.—Service Grants. 
A full-time employee who has been in the continuous 

service of an employer, successor, assignee or transmittee 
of such employer shall be paid the following amounts in 
addition to his weekly wage as prescribed in Clause 
6.—Wages, of this Award. 

Years of Service Per Week 
$ 

After one year of service 6.60 
After two years of service 13.10 
After three years of service 19.60 
After four years of service 26.00 
After five years of service 32.60 

A part-time employee shall receive a pro-rata 
entitlement to service pay in the same proportion as the 
number of ordinary hours worked per week bears to 
thirty-eight. 

22.—Meal Times and Allowances. 
(1) An employee required to work without being notified 

on the previous day, overtime for two hours or more shall 



be supplied with a reasonable meal by the employer or paid 
$4.90 for a meal. 

(2) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer shall 
provide such meals or pay an amount of $3.35 for each such 
second or subsequent meal. 

(3) No such payments need to be made to an employee 
living in the same locality as his place of work who can 
reasonably return home for such meals. 

(4) Every employee shall be allowed each day a meal 
break of not less than 30 minutes nor more than one hour, 
to commence at any time between the end of the third and 
end of the fifth hour of the day's employment. 

23.—Annual Leave Travel Assistance. 
(1) A travel allowance of $207.00 shall be paid to a 

full-time employee on the commencement of annual leave. 
(2) Part time employees shall receive a pro-rata entitle- 

ment to annual leave travel assistance in the same proportion 
as the number of ordinary hours worked per week bears to 
thirty-eight. 

(3) This allowance shall only be payable in respect of 
those employees whose usual place of residence is North of 
the 26th parallel of South Latitude. 

24.—Posting of Award. 
A copy of this Award, with all variations thereof, shall 

be posted and kept posted by the employer in a prominent 
place on the employer's premises accessible to the employ- 
ees. 

25.—Change Money. 
Where an employer requires an employee to give change 

to clients, such change shall be supplied by the employer. 

26.—Union Delegates and Notice Boards. 
(1) Union delegates shall be recognised by the employer 

and shall be allowed reasonable time off duty in working 
hours to attend union business if there is any complaint. 

(2) The employer shall erect a notice board at his major 
depot for the purpose of posting of union notices. All such 
notices are to be signed by an authorised official of the union 
or the shop steward. 

27.—Time and Wages Record. 
(1) Each employer shall provide a time and wages record 

to be kept in a place where it is easily accessible to both the 
employer and the employee. Such record shall show the 
name of the employee, the time he starts and finishes work 
each day, the number of hours worked by, and the wages and 
overtime paid to each employee and his signature for same. 
The employer and the employee shall be severally responsi- 
ble for the proper posting of such record daily. 

Provided that an employer may at his option in lieu of a 
time record provide a mechanical clock for the purpose of 
recording any of the aforementioned information. 

(2) The Secretary of the Union or any other person 
authorised in writing by him, shall be at liberty to inspect 
such record at least once a week at the place where such 
record is kept or at some other convenient place. 

(3) Notwithstanding the foregoing, north of the 27th 
parallel, or where an employee is engaged on driving over 
distances in excess of three hundred and twenty kilometres 
in a complete journey, such record shall be posted weekly 
or to suit the convenience of the employer's business, at the 
completion of each trip and the employer and the employee 
shall be severally responsible for the proper posting of such 
record. 

28.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11 -30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11 -30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3%' of the allowances 
prescribed in subclause (1) of this clause. 
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The provisions of paragraph (b) of this subclause 
shall have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant'' shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee as 
at 1 June 1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period 
commencing on or after the 1st day in July of each year in 
accordance with the annual percentage change in the Consumer 
Price Index (excluding housing), for Perth measured to the end 
of the immediately preceding March quarter, the calculation to 
be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

29.—Split Shift Allowance. 
Any employee who is rostered to work any two shifts in 

any one day that are broken by more than one hour or any 
employee who is rostered in such a way that there is more 
than one break in the working day and the break or breaks 

are more than one hour in duration shall be paid a split shift 
allowance of $5.30 

30.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, or any matter 

which is likely to result in a dispute, between any party to this 
award, shall be subject to discussion procedures which ensures 
that the parties are promptly and fully informed of the issues 
involved, and any differences arising therefrom shall be 
discussed with a view to avoid industrial action. 

(2) The employer shall advise the accredited representa- 
tives of the union of any proposed changes in the normal 
pattern of working arrangements affecting members and if 
the matter is not resolved the general machinery provisions 
of this clause shall apply. 

(3) Where an employee or the job steward has submitted 
a request concerning any matter directly connected with 
employment to a foreman, or a more senior representative 
of management, and that request has been refused, the 
employee may, if he so desires, ask the job steward to submit 
the matter to management and the matter may then be 
submitted by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be the 
subject of formal discussions between the union and the 
employer. 

(5) Should the issue remain in dispute either party may 
refer the matter to the Western Australian Industrial 
Relations Commission for arbitration. 

(6) The settlement procedures provided by this clause 
shall be applied to all manner of dispute referred to in 
subclause (1) of this clause, and no party, or individual, or 
group or individuals, shall commence any other action, of 
whatever kind, which may frustrate a settlement in 
accordance with its procedures. Observance of these 
procedures shall in no way prejudice the right of any party, 
or individual, in dispute to refer the matter for resolution by 
the Western Australian Industrial Relations Commission. 

31.—Liberty to Apply. 
Liberty is reserved to the parties or any of them to apply 

to vary the provisions of any of the following Clauses at any 
time during the express term of the Award: 

Clause 6.—Wages (in respect to Supplement Pay- 
ments) 
Clause 7.—Hours 
Clause 12.—Duty Roster 
Clause 16.—Annual Leave 
Clause 21.—Service Grants 
Clause 23.—Annual Leave Travel Assistance 
Clause 29.—Split Shift Allowance 

and to include new provisions relating to 
Trade Union Training Leave 
Leave to Attend Union Business 
Paternity Leave and 
Adoption Leave 

32.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the award so that it provides for more flexible working 
arrangements, improves the quality of working life, en- 
hances skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The Union will discuss all matters raised by the 
employers for increased flexibility. As such, any discussion 
with the Union must be premised on the understanding 
that— 

(a) The majority of employees at each enterprise must 
genuinely agree. 

(b) No employees will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, and in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union must be invited to participate. 

(d) The Union will not unreasonably oppose any 
agreement. 



(e) Agreements will be ratified by the Western 
Australian Industrial Relations Commission. 

(f) The disputes procedure will apply if agreement 
cannot be reached in the implementation process 
on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) of this clause at a particular enterprise and that agreement 
requires award variation, the parties will not oppose that 
award variation for that particular provision for that 
particular enterprise. 

(4) The parties agree that under this heading any award 
matter can be raised for discussion. 

(5) The parties agree that working parties will meet and 
continue to meet with the aim of modernising the award. 

33.—Training Leave. 
(1) Following proper consultation, which may involve the 

setting up of training committees, the employer shall 
develop a training policy and programme consistent with 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and the Transport Industry, through 
courses conducted by accredited educational insti- 
tutions and providers. 

(2) Where it is agreed by the employer that additional 
training should be undertaken by an employee, training may 
be undertaken either on or off the job. If the training is 
undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. An employer shall 
not unreasonably withhold such paid training leave. 

Schedule of Respondents. 
Fortesque Bus Service Pty Ltd 
Anderson Road 
KARRATHA WA 6714 
Hedland Bus Lines Pty Ltd 
Schilliman Street 
SOUTH HEDLAND WA 6722 
East Kimberley Tours 
Acacia Court 
KUNUNURRA WA 6743 
Kim West Tours 
DERBY WA 6728 
Adshead 
162 Burke Drive 
ATTADALE WA 6156 
Broome Bus Lines 
Hunter Street 
BROOME WA 6725 
Transcontinental 
2A Durham Road 
BAYSWATER WA 6053 
Nicol Bay Bus Service 
395 Turner Way 
KARRATHA WA 6714 
Explorer Tours 
Shop 12 
KARRATHA CITY WA 6714 
Ness Bus Service 
4 Kingmill Street 
PORT HEDLAND WA 6721 
Northland Coaches 
40 Stuart Street 
CARNARVON WA 6701 
Chas Johnson 
Mooramine Street 
WEDGEFIELD WA 6722 

RECLASSIFICATION 

APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

The Commissioner, Public Service Commission. 

No. P 15 of 1992. 

Application for reclassification pursuant to S.80E(2) of the 
Industrial Relations Act. 

COMMISSIONER J.A. NEGUS. 

9 February 1994. 
Reasons for Decision. 

BY this application the Association initially sought to 
amend the Public Service Salaries Agreement No. PSA AGS 
of 1985 (now the Public Service Award 1992) so as to 
upgrade the salary classification points available to Dental 
Therapists employed by the Health Department. The claim 
was for a Level 3/4 range of salaries, which it was said could 
be justified by a proper evaluation of work value. The 
current salary range is Level 1.7/2 and the Association 
surmises that the choice of those rates was dictated by 
perceived relativities with dental nurses and dental assis- 
tants at the time of first employment of Therapists. 

The question of appropriate wage rates for these 
employees has been a subject of debate for some long period 
and it is my understanding that the employing agency 
offered to reclassify the posts to Level 2/3 in January 1993 
but that offer was rejected at the time, ostensibly because 
the employer had demanded some cost offsets in the form 
of re-organisation and changed work practices. It remains a 
mystery that the Association did not enlist the conciliatory 
powers of the Commission pursuant to S.44 of the Industrial 
Relations Act, and indeed that the employer sought 
trade-offs when the Association was already formally 
committed to the co-operative pursuit of structural effi- 
ciency in the workplace. The Commission as constituted has 
convened several meetings of the parties, pursuant to S.32 
of the Act, during the latter part of January 1994. 

On 3 February 1994, Mr Howlett formally sought leave 
to amend Application No. P15 of 1992 so that it would 
become an application pursuant to S.80E of the Act for 
reclassification of the positions of Dental Therapists 
employed by the Health Department of W.A. There was no 
objection from Mr Travers so leave to amend was granted 
and the Commission proceeded to hear and determine the 
reclassification appeals. 

At the outset of that proceeding, Mr Howlett indicated 
that the Association was strongly of the view that a full work 
value investigation with evidence and inspections would 
support the claim for a Level 4 classification. He was not 
in a position to mount that argument at this time but wished 
to reserve the right to do so later in the year. I informed him 
that there was no statutory barrier to his lodging a further 
application but Regulation 44(3) would place a twelve 
month time limit on such action. The Commission has the 
power to waive that regulation but the Association would 
carry the onus of persuading the Commission to do so. 

It is necessary at this point to restate and clarify the 
attitude of the Arbitrator as constituted to the status of an 
appeal pursuant to S.80E(2) of the Act vis-a-vis the State 
Wage Principles. Advocates for the public sector employers 
invariably argue that a reclassification appeal can only be 
allowed on the basis of increased work value, and not on the 
grounds of anomaly or inequity. They go further to say that 
an appellant must demonstrate a significant increase in the 
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work value of a position, measured from a datum point of 
13 April 1990, that being the date of the second structural 
efficiency adjustment which was allowable under the 
September 1989 State Wage Principles. Now, in general 
terms, that is an irrefutable argument and the great majority 
of government officers who seek a reclassification of their 
posts will bring evidence of what they claim to be a 
significant increase in their duties or responsibilities during 
the relevant period. The task of scientifically measuring 
'work value' is esoteric in its nature and in practice suffers 
from a paucity of readily available or properly calibrated 
instruments. It is a pursuit which has been cynically 
compared with attempting to count the number of angels 
which can dance on the head of a pin. 

In the W.A. public sector, the introduction of a broad 
banded classification system in November 1985 was 
accompanied by a sincere and sensible attempt to devise a 
measuring tool for 'work value'. A number of 'benchmark' 
positions was identified for each level of the structure and 
those persons seeking to assess whether a post had Level 4 
work value found it useful to compare that post with the 
group of Level 4 'benchmarks'. Now that exercise may be 
denigrated or characterised as an attempt to identify an 
anomaly or inequity or even a descent into the industrial 
quagmire of 'comparative wage justice'. Be that as it may, 
it is the approach which, in my view, allows for the 
unfettered exercise of the jurisdiction afforded by S.80E of 
the Act and ensures that the grievance of an appellant is dealt 
with in the spirit of S.26(l)(a) of the Act. If a position is 
shown on the evidence to have equal work value to a 
'benchmark' position, I can see little equity or good 
conscience in refusing to align the classification because it 
was wrongly assessed in 1985 but nothing can be shown to 
have changed since April 1990. 

The introduction of the broad banded classification 
system in 1985 could be said to be an exercise in structural 
efficiency accomplished ahead of the formulation of the 
Structural Efficiency Principle. The benchmark positions 
can be seen as key classification points within the award and 
the task of the Arbitrator in determining an application 
pursuant to S.80E(2) is nothing more than a practical 
exercise in 'creating appropriate relativities between differ- 
ent categories of employees within the award and at 
enterprise level;...' 

I turn now to the merits of the claim by Dental Therapists 
that they are not classified appropriately for the work that 
they undertake. I note in passing that there appears to be a 
deal of confusion as to precisely which duties should be 
performed by therapists and how closely they should be 
supervised by dental officers. There is a need for some very 
clear guidelines to be negotiated and promulgated with 
urgency because the anecdotal evidence suggests that some 
statutory provisions may be being honoured in the breach. 
I suspect that some Therapists believe they are doing the 
work of dental officers and should have their wage rates 
linked to those officers. The harsh reality is that one who 
has the ambition to Ik a dentist and to be paid accordingly 
should seek to gain entry to and complete the rigorous 
course of study at the University. 

On the available evidence it is all too clear that the Dental 
Therapists have suffered some injustice in terms of proper 
remuneration for some time. It appears that no real attempt 
was made to properly assess their work value at time of 
broad-banding. Their wage rates were transferred to the new 
scales at the nearest point above the existing rates. It is 
suggested that the bottom of their scale was raised one or 
two incremental points and that the new top point 
represented some increase. The classification awarded was 
Level 1.7/2 which piece of history undermines the logic of 
those officers who argue so vehemently against the use of 
split levels. That logic is also undermined by the existence 
of the Level 2/3 and Level 2/4 (Clause 11) classifications 
which cover numerous technical and professional officers 
spread across the public sector. 

Dental Therapists are presently required to complete an 
Associate Diploma at Curtin University and an intense 

clinical development period of approximately three months 
duration. 

There are numerous valid comparisions that can be drawn 
between these Therapists and other allied health profession- 
als employed in the public sector. There is a well established 
classification pattern which places those callings with a 
baccalaureate degree requirement into the Level 2/4 (Clause 
11) range. The callings which qualify by way of diploma 
have been graded at Level 2/3. Podiatrists and Radiogra- 
phers come readily to mind because they have recently made 
the transition to degree status. That is to say their base 
qualification is now a degree course and the employing 
agencies have placed those officers on the Level 2/4 (Clause 
11) classification with effect from 1 January 1993. 

In my view there is ample justification for the Dental 
Therapists to be classified at Level 2/3 from 1 January 1994, 
an outcome which the employing agency is happy to accept. 
If and when the Curtin University course is upgraded to 
degree status, it would be surprising if the employers 
resisted a claim to align this group with the other allied 
health professions. Vigorous pursuit of that avenue would 
seem on the face of it to be a potentially more fruitful 
industrial activity than seeking to create some new and 
unheard of allied health profession, perhaps to be known as 
'pseudo-dentist or quasi-dentisf! 

Appearances: Mr D. Hewlett appeared on behalf of the 
Applicants. 

Mr G. Travers appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Commissioner, Public Service Commission. 

No. P 15 of 1992. 

Application for reclassification pursuant to S.80E(2) of the 
Industrial Relations Act. 

COMMISSIONER J.A. NEGUS. 
9 February 1994. 

Order. 
HAVING heard Mr D. Howlett on behalf of the Applicant 
and Mr G. Travers on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it as 
Public Service Arbitrator by the Industrial Relations Act 
1979 hereby orders— 

That Dental Therapists employed by the Health 
Department of Western Australia are to be classified 
at Level 2/3 with effect from 1 January 1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Public Service Arbitrator. 



RAILWAYS CLASSIFICATION 
BOARD—Matters dealt with— 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 4 of 1993. 
Railway Officers' Award 1985 

(No. 1 of 1985) 
RAILWAYS CLASSIFICATION BOARD. 

COMMISSIONER G.L. FIELDING. 
MR D. KEMP. MEMBER. 

MR P. BOTHWELL. MEMBER. 
1 March 1994. 

Reasons for Decision. (extempore) 
THE COMMISSIONER: This application seeks to vary 
Clause 54 of the Railway Officers' Award 1985. Clause 54 
of the Award deals with living away from home allowances 
and the like. The application is based upon, and really seeks 
to give effect to, variations made to the Public Service 
Award 1992 on or about 22 October last. 

On that occasion the Public Service Award was varied to 
take account of adjustments in the costs of living away from 
home at various places in the State of Western Australia. It 
is fair to say that those changes were made consequent upon 
a detailed review of the costs at those various places. 

It is common ground that the relevant allowances in this 
Award have a nexus with the rates in the Public Service 
Award. All that the Union seeks to do on this occasion, and 
do so with the consent of the Respondent, is to amend the 
Award to give effect to that nexus so that the allowances 
more accurately reflect the costs of living away from home 
than do the existing allowances. 

As Ms Ellis, for the Union, has so rightly said, the claim 
is a claim falling within the Allowances Principle and, more 
particularly, that part of the Principle which relates to 
reimbursement of expenses. Indeed, an effect of this 
application will be to reduce some of the allowances since, 
for some inexplicable reason, it is now apparently cheaper 
to live away from home in some places than was once the 
case, but that only serves to show what I think is patently 
obvious from the nature of the application, that is that it is 
an application centred around reimbursement of expenses. 

In the circumstances, we are unanimously of the view that 
the Award should be amended in the terms of the schedule to 
the application and by consent with effect from 1 July, 1993. 

Appearances: Ms R.K. Ellis on behalf of the Applicant. 
Mr A. Hassell on behalf of the Respondent. 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Railway Officers' Award 1985 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 1st day of 
July, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 54.—Away From Home and Meal Allowances: 
A. Delete paragraphs (a), (b) and (d) of subclause (1) and 

insert in lieu thereof the following— 
(1) (a) Allowances to meet travelling expenses of officers 

where an overnight stay at a hotel or motel is involved will 
be paid: 

ABC 
All Officers Officers 

Officers with Without 
for Dependants Dependants 

42 days after after 
42 days 42 days 

per day per day per day 
$ $ $ 

Western Australia— 
Suburban Area 115.05 57.50 38.35 
South of 26* Latitude 94.50 47.25 31.50 

Interstate— 
Capital City 
Sydney 166.50 83.25 55.50 
Melbourne 169.90 84.95 56.60 
Other Capitals 152.15 76.10 50.70 

Interstate— 
Other than Capital City 94.50 47.25 31.50 

(b) Where accommodation other than at a hotel or motel 
is obtained: 

$ 
South of 26° Latitude 45.15 
Interstate 58.95 

(d) Where an officer is required by the Commission to 
attend a course, conference, etc and this involves an 
overnight stay and the officer is provided with accommoda- 
tion and meals free of charge, then the officer shall be 
reimbursed $6.60 for each day in lieu of the allowances 
prescribed in subclause (1) of this clause. 

B. Delete paragraph (c) of subclause (2) and insert in lieu 
thereof the following— 

$ 
(c) (i) Breakfast 9.20 

(ii) Lunch 9.20 
(iii) Evening Meal 20.15 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers' Union 

and 
Western Australian Government Railways Commission 

No. R 4 of 1993. 
Railway Officers' Award 1985. 

No. 1 of 1985. 
RAILWAYS CLASSIFICATION BOARD. 

COMMISSIONER G.L. FIELDING. 
MR D. KEMP, MEMBER. 

MR P. BOTHWELL, MEMBER. 
1 March 1994. 

Order. 
HAVING heard Ms R.K. Ellis on behalf of the Applicant 
and Mr A. Hassell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 

NOTICES— 

Union matters— 

APPLICATION NO. 90 OF 1994. 
NOTICE is given of an application by The Australian 
Collieries' Staff Association, West Australian Branch, 
Union of Workers, Collie to alter its Constitution rule. 

The existing Constitution rule is set out below, together 
with the proposed new Constitution rule. 

"EXISTING RULE 
3.—Constitution. 

Qualification of Members—The Association shall consist 
of persons who are employed 

(a) in or about coal mines, or by firms or companies 
whose principal business is the production and 
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marketing of coal as under-managers, open-cut 
overseers, overmen, engineers in charge, electri- 
cians in charge, rope engineers, electrical fore- 
men, assistant electricians in charge, engineers 
electricians in charge, engineers in charge coal 
loading plant, constructional overseers, coal load- 
ing plant overseers, surface foremen (in supervi- 
sory capacity not using tools of trade), account- 
ants, accountants' chief clerks, senior clerks, 
colliery clerks, office clerks, junior clerks, cadets, 
store clerks, clerks in charge of bulk store, 
storemen, weighmen in charge of men, weigh 
clerks who are engaged in office work, traffic 
officers, mine surveyors, assistant mine surveyors, 
surveyors assistants other than labourers, time- 
keepers solely employed as such, screen overse- 
ers, screen and surface overseers, overseers of 
railway operations other than leading fettlers and 
gangers, load assessors, special constables, 
draughtsmen, tracers, coal cleaning plant overse- 
ers, motor patrolmen, caretakers, mine rescue 
corps instructors, plant instructor, chief mechani- 
cal engineer, chief electrical engineer, geologist, 
chief surveyor, maintenance superintendent, 
maintenance inspector, computer data processing 
supervisor, computer senior programmer, com- 
puter programmer and computer operator, junior 
trainees (that is juniors being trained and educated 
technically to take a managerial position or a 
position as a surveyor or a geologist or a mining, 
mechanical or electrical engineer), senior under- 
managers, shift managers, senior maintenance 
foremen, maintenance planning co-ordinators, 
maintenance planning officers, apprentice master- 
parts co-ordinators, supply contr ders, assistant 
supply controllers, senior geologists, principal 
geologists, graduate geologists, project officers, 
senior mine surveyors, surveyors, chief account- 
ants, assistant accountants, drill foremen, environ- 
mental officers, training safety coordinators, occu- 
pational health/safety officers, ventilation offi- 
cers, training/officers/plant instructors, personal 
officers, laboratory supervisors, systems analysts, 
delta controllers, senior secretaries, assistant sur- 
veyors, technical assistants, laboratory assistants, 
industrial nurses, coal quality controllers, em- 
ployee relations officers, typist receptionists, 
senior storemen, financial controllers, supply 
superintendents, M.I.S. superintendents, training 
deputies, community relations officers, chief 
geologists, senior engineer, manager geology and 
exploration or 

(b) as deputies (or in similar occupations) in the 
collieries of the Collie Coal Field." 

"PROPOSED RULE 
3.—Constitution. 

Qualification of Members—The Association shall consist 
of persons who are employed 

(a) in or about coal mines, or by firms or companies 
whose principal business is the production and 
marketing of coal as under-managers, open-cut 
overseers, overmen, engineers in charge, electri- 
cians in charge, rope engineers, electrical fore- 
men, assistant electricians in charge, engineers 
electricians in charge, engineers in charge coal 
loading plant, constructional overseers, coal load- 

ing plant overseers, surface foremen (in supervi- 
sory capacity not using tools of trade), account- 
ants, accountants' chief clerks, senior clerks, 
colliery clerks, office clerks, junior clerks, cadets, 
store clerks, clerks in charge of bulk store, 
storemen, weighmen in charge of men, weigh 
clerks who are engaged in office work, traffic 
officers, mine surveyors, assistant mine surveyors, 
surveyors assistants other than labourers, time- 
keepers solely employed as such, screen overse- 
ers, screen and surface overseers, overseers of 
railway operations other than leading fettlers and 
gangers, load assessors, special constables, 
draughtsmen, tracers, coal cleaning plant overse- 
ers, motor patrolmen, caretakers, mine rescue 
corps instructors, plant instructor, chief mechani- 
cal engineer, chief electrical engineer, geologist, 
chief surveyor, maintenance superintendent, 
maintenance inspector, computer data processing 
supervisor, computer senior programmer, com- 
puter programmer and computer operator, junior 
trainees (that is juniors being trained and educated 
technically to take a managerial position or a 
position as a surveyor or a geologist or a mining, 
mechanical or electrical engineer), senior under- 
managers, shift managers, senior maintenance 
foremen, maintenance planning co-ordinators, 
maintenance planning officers, apprentice master- 
parts co-ordinators, supply controllers, assistant 
supply controllers, senior geologists, principal 
geologists, graduate geologists, project officers, 
senior mine surveyors, surveyors, chief account- 
ants, assistant accountants, drill foremen, environ- 
mental officers, training safety coordinators, occu- 
pational health/safety officers, ventilation offi- 
cers, training/officers/plant instructors, personal 
officers, laboratory supervisors, systems analysts, 
delta controllers, senior secretaries, assistant sur- 
veyors, technical assistants, laboratory assistants, 
industrial nurses, coal quality controllers, em- 
ployee relations officers, typist receptionists, 
senior storemen, financial controllers, supply 
superintendents, M.I.S. superintendents, training 
deputies, community relations officers, chief 
geologists, senior engineer, manager geology and 
exploration or 

(b) as deputies (or in similar occupations) in the 
collieries of the Collie Coal Field. 

(c) without limiting the generality of the foregoing 
paragraphs, in or about coal mines or by firms or 
companies whose principal business is the produc- 
tion and marketing of coal in any staff or 
managerial position." 

This matter has been set down for hearing before the Full 
Bench on the 20th of May 1994. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the Industrial Relations Commission 
Regulations 1985. 

P. L. Wishart, 
Deputy Registrar. 

8 March 1994. 
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INDUSTRIAL APPEAL COURT— 

Appeals against decision of 
Full Bench— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 2 September 1993. 
Delivered: 21 January 1994. 

CORAM: KENNEDY J (PRESIDENT), ROWLAND & 
FRANKLYN JJ. 

Appeal No. 7 of 1993. 
BETWEEN: 

CONCEPT PRODUCTS 
Appellant 

and 
FOREST PRODUCTS, FURNISHING AND ALLIED 
INDUSTRIES INDUSTRIAL UNION OF WORKERS. 

WA 
Respondent. 

JUDGMENT 
KENNEDYJ 

I would dismiss this appeal, and I publish my reasons. 
FRANKLYNJ 

I, too, would dismiss the appeal, and I publish my reasons. 
KENNEDY J 

Rowland J is of the same view, and I am authorised on 
his behalf to publish his reasons. The order of the court, Mr 
Dartnell, will be simply that the appeal will be dismissed. 

Catchwords 
Industrial law—application for variation of award by 
religious group for exemption from dealings with union or 
representatives of union on ground of conscience—freedom 
of religion—proper exercise of discretion. 

Mr R B Dartnell, a partner in the appellant firm, 
appeared in person. 
Mr R W Richardson (instructed by Greg Hocking & 
Associates) appeared for the respondent. 

Cases referred to in judgments: 
Adelaide Company of Jehovah's Witnesses Inc v. The 

Commonwealth (1943) 67 CLR 116 

Australian Capital Television Pty Ltd v. The Common- 
wealth (1992) 177 CLR 106 

Church of the New Faith v. Commissioner of Pay-roll Tax 
(Viet) (1983) 154 CLR 120 

Gronow v. Gronow (1979) 144 CLR 513 
House v. The King (1936) 55 CLR 499 
Mallet v. Mallet (1984) 156 CLR 605 
Nationwide News Pty Ltd v. Wills (1992) 177 CLR 1 
Norbis v. Norbis (1986) 161 CLR 513 
Cases also cited: 
Grace Bible Church v. Reedman (1984) 36 SASR 376 
Nelson v. Fish (1990) 21 FCR 430 
White & Company v. Coastal Society of Engineers (1922) 

25 WALR 88 
KENNEDYJ 

The appellant sought to have the Furniture Trades 
Industry Award No A6 of 1984 varied by the insertion of 
a new clause dealing with the recognition of conscience. 
That clause was proposed to apply to an employer "who has 
a conscience as before God" [with the addition, if required, 
of the words "and who is a member of the religious 
fellowship known as Brethren"] and would permit such an 
employer to decline to have any dealings with the relevant 
union, the union secretary or any duly authorised representa- 
tive of the union. In the exercise of his discretion, the 
Commissioner at first instance dismissed the appellant's 
application. 

The appellant appealed from this decision to the Full 
Bench of the Commission on 14 detailed grounds. That 
appeal was dismissed, the Full Bench not being persuaded 
that the Commissioner at first instance had erred in the 
exercise of his discretion. The Full Bench expressed the 
view that the Commissioner had considered all relevant 
matters, that he had considered no irrelevant matters, given 
proper weight to the matters before him and made no errors 
of fact. 

From that decision, the appellant appeals to this Court on 
the ground that: 

"The Full Bench of the WAIRC has erred in their 
decision by not taking into account— 

(1) that whilst there is no bill of rights in 
Australia, there are certain implied rights in 
the Constitution of Australia that grant 

15831—1 
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freedom of religion, speech and other such 
things. 

(2) recent High Court decisions which substanti- 
ate certain fundamental implied rights of 
freedom in the Constitution, in their [Com- 
mission's] interpretation of s 116 of the 
Constitution." 

In his argument before us, Mr Dartnell explained that the 
case was essentially for the recognition of conscience as 
before God and that it therefore resided in the area of human 
rights. The difficulty which the appellant faces, however, is 
that its appeal is against the exercise of a discretion in a case 
in which the onus lies upon the appellant to establish that 
the award should be varied and in which it could not be said 
that the Commissioner had failed to give consideration to 
the important question of conscience. It is important to 
observe that the appellant does not contend that the 
Commissioner was in any respect in error as to the relevant 
matters raised by the proposed variation of the award. It 
simply argued that the right of freedom of religion should 
have prevailed in this case. 

The Commissioner had expressed his conclusion in the 
following way: 

"Whilst the Commission cannot and does not 
quarrel with the sincerity of the beliefs held by the 
applicant, the arguments put to it have not been able 
to persuade the Commission that the legitimate 
recognition of registered organisations and their role by 
Parliament should be put to one side for the reasons 
which have been submitted. The previous industrial 
tribunal decisions demonstrate a scope for accommo- 
dating specific issues as and when it is appropriate to 
do so, and perhaps without needing to consider the 
broader questions raised by an application of this 
nature." 

The reasons which had been submitted were those based 
upon the recognition of conscience. It should also be 
observed that the Commissioner paid some regard to the 
facts that not all employees of the appellant were members 
of the Brethren and that there was evidence of only one 
previous dispute between the parties, which had arisen when 
the respondent had given notice of its intention to exercise 
its rights pursuant to the award and to inspect the appellant's 
time and wages records of the applicant. That matter was 
settled by negotiation between the parties. 

Section 116 of the Australian Constitution was relied 
upon by the applicant. It provides: 

"The Commonwealth shall not make any law for 
establishing any religion, or for imposing any religious 
observance, or for prohibiting the free exercise of any 
religion, and no religious test shall be required as 
qualification for any office or public trust under the 
Commonwealth." 

As is apparent from a reading of the provision, insofar as 
the section guarantees freedom of religion, it binds only the 
Commonwealth. Nor is any implied limitation on Common- 
wealth legislative powers presently material. Even if it were, 
the judgment of Mason ACJ and Brennan J in Church of the 
New Faith v. Commissioner of Pay-roll Tax (Viet) (1983) 
154 CLR 120 demonstrates the limit of any legal immunity. 
At 135-136, their Honours said: 

"But the area of legal immunity marked out by the 
concept of religion cannot extend to all conduct in 
which a person may engage in giving effect to his faith 
in the supernatural. The freedom to act in accordance 
with one's religious beliefs is not as inviolate as the 
freedom to believe, for general laws to preserve and 
protect society are not defeated by a plea of religious 
obligation to breach them : cf Cantwell v. Connecticut 
(1940) 310 US 296 at 304. Religious conviction is not 
a solvent of legal obligation. Thus in Jehovah's 
Witnesses Inc a prohibition against subversion of the 
war effort was not circumvented by the pacifist ideals 
of the Jehovah's Witnesses, and this Court rejected 
their challenge to the validity of the National Security 

(Subversive Associations) Regulations, even though s 
116 protects both freedom of religious opinion and the 
free exercise of religion. In the United States, where 
similar constitutional guarantees are to be found in the 
First Amendment, the free exercise clause was held not 
to exempt the Mormons from the law forbidding 
polygamy, though they deemed it to be a religious duty, 
circumstances permitting, to practise polygamy. In 
Reynolds v. United States (1879) 98 US 145 at 167, the 
Supreme Court held that to excuse polygamy on 
religious grounds would "make the professed doctrines 
of religious belief superior to the law of the land, and 
in effect... permit every citizen to become a law unto 
himself. Government could exist only in name under 
such circumstances." Conduct in which a person 
engages in giving effect to his faith in the supernatural 
is religious, but it is excluded from the area of legM 
immunity marked out by the concept of religion if it 
offends against the ordinary laws, ie, if it offends 
against laws which do not discriminate against religion 
generally or against particular religions or against 
conduct of a kind which is characteristic only of a 
religion." 

In my view, the appellant cannot obtain any support for 
the claim which it made for the existence of implied rights 
of freedom of religion from either Nationwide News Pty Ltd 
v. Wills (1992) 177 CLR 1 or Australian Capital Television 
Pty Ltd v. The Commonwealth (1992) 177 CLR 106, in 
which cases Commonwealth legislation was struck down as 
infringing rights implied into the Commonwealth Constitu- 
tion. Those cases raised a very different question. This is not 
to deny the importance of freedom of religion in the context 
of the exercise of a discretionary judgment of the nature of 
that required in this case. The Commissioner, however, did 
give consideration to the claim of the members of the 
Brethren to be able to observe the tenets of their religion and 
he weighed those claims against the rights of the respondent 
presently conferred by the award. 

The principles upon which an appellate court can Interfere 
with an exercise of discretion are not in doubt. In Gronow 
v. Gronow (1977) 144 CLR 513. at 519-520, Stephen J said: 

"The constant emphasis of the cases is that before 
reversal an appellate court must be well satisfied that 
the primary Judge was plainly wrong, his decision 
being no proper exercise of his judicial discretion. 
While authority teaches that error in the proper weight 
to be given to particular matters may justify reversal 
on appeal, it is also well established that it is never 
enough that an appellate court, left to itself, would have 
arrived at a different conclusion. 

When no error of law or mistake of fact is present, 
to arrive at a different conclusion which does not of 
itself justify reversal can be due to little else but a 
difference of view as to weight : it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of weight 
is particularly liable to be affected by seeing and 
hearing the parties, which only the trial judge can do, 
an appellate court should be slow to overturn a primary 
judge's discretionary decision on grounds which only 
involve conflicting assessment of matters of weight." 

The caution that an appellate court should be slow to 
overturn a discretionary decision on the ground of the weight 
to be attributed to discretionary factors, and that it should 
do so only where a failure to give proper weight to such a 
factor amounts to a failure to exercise the discretion, was 
confirmed by the High Court in Mallet v. Mallet (1984) 156 
CLR 605. 

I have given consideration to the reasons for decision 
provided by the Commissioner at first instance. He reviewed 
with care the various submissions put before him, both for 
the appellant and for the respondent. In my view, there is 
nothing which could justify this Court interfering with the 
exercise of his discretion. I would dismiss the appeal. 
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ROWLAND J 
The appellant applied to the Commission to insert a new 

cl 51 in the Furniture Trades Industry Award No A6 of 1984 
("the Award") in the following terms: 

51.—Recognition of Conscience. 
An employer who has a conscience as before God 

(and who is a member of the religious fellowship 
known as Brethren (this only to be added if the 
Commission so requires) shall be called an "exempt 
employer" for the purposes of this clause. 

When an exempt employer is called upon under the 
provision of this award to have dealings with the union, 
the union secretary, or a duly authorised representative 
of the union, and on the ground of conscience declines 
to meet such award requirements, then there shall be 
no case for a breach of this award. 

An exempt employer shall comply with the lawful 
requirements of an Industrial Inspector particularly in 
regard to his business premises and the time and wages 
records of his employees. 

An exempt employer shall keep a copy of this award 
available at the work place of the exempt employer for 
inspection by any employee of the exempt employer on 
request." 

This application was rejected by the Commissioner at first 
instance and the present appellant appealed to the Full 
Bench and sought the introduction of that proposed clause 
"or such similar provisions as the Commission considers is 
necessary to meet the justice of the case". 

That appeal was rejected and the appellant appeals to this 
Court from that refusal. 

Although the appellant was represented by counsel before 
the Full Bench, it was not so represented before this Court 
and the case was presented by Mr Dartnall, who, with his 
wife, carries on the business of the appellant as furniture 
manufacturers. 

The appellant employs a number of persons in the 
business. The respondent is an organisation of employers 
registered under the Industrial Relations Act ("the Act") 
and is a party to the Award. The appellant is not named as 
a respondent to the Award; but, by s 37 of the Act, it is bound 
by way of commun rule. 

By s 40(1) of the Act, the Commission may by order at 
any time vary an Award and, by sub-s (2), the application 
for variation may be made by an employer who is bound by 
the Award. By s 40(3), the power of the Commission to vary 
the Award is limited, but it seems that there was no 
argument that if, on the merits, the applicant had made out 
its case, there was any other impediment to the Award being 
amended as suggested. 

The appellant is a member of the Brethren. The Brethren 
is a readily identifiable group of persons in a religious 
fellowship, who have a conscience as before God. It is 
sufficient for present purposes to note that its major tenet 
is that the only truth of God is contained in the Holy Bible. 
The Brethren has firm beliefs of separateness, which forbids 
members from joining outside associations. They practise a 
strict code of ethics and accept that they are bound by the 
laws of the land. It has not been suggested, nor is it in issue, 
that they are other than honourable, good living people, who 
would generally, as a group, be regarded as having high 
standards of ethics and Christian beliefs. Nor can it be 
suggested that these beliefs are not sincere. One of the 
beliefs, said to be based on the Scriptures, is that the 
relationship of employer and employee, which Mr Dartnall 
described as master and servant, is one which, from the 
Scriptures, is strictly a relationship between the master and 
the servant, and an outsider can play no part in that 
relationship. As I have indicated, the appellant accepts that 
it is bound by the laws of the land and accepts that persons 
appointed by the government to inspect may do so and, as 
I understand the argument, it accepts that an Award has the 
force of law and it is bound by that, but it holds firm views 
that there are many powers given to Unions and Union 
representatives which give powers of interference with its 
affairs, which powers are wholly contrary to the beliefs 

which it holds, and it is for that reason that the appellant, 
being a member of the Brethren, would seek conscientiously 
to avoid compliance with the Award. Mr Dartnall points out, 
and it was accepted, as I understand it, both before the 
Commission and the Full Bench, that the Brethren has a 
sincere and profound respect for acting properly to all and 
to comply with the law of the land; but it has a profound and 
conscientious belief that the interposing of a Union between 
the relationship of master and servant is one that is contrary 
to its understanding of the Scriptures. There is no record of 
impropriety by the appellant with any of its employees and 
there is no suggestion that it would act improperly or 
otherwise than with strict fairness towards its employees. 
And there is no suggestion, as I have indicated, that it would 
not comply with orders made by inspectors or other officers 
of government appointed under the Act to perform certain 
tasks. 

Leaving aside the legal technicalities, the appellant asks 
why should not its minority but bona fide held beliefs be 
given effect wherever applicable. 

It seems to me that society has in the past been, and should 
continue to be, prepared to accommodate proven and long 
held religious beliefs of this sort unless there are sound 
reasons of public policy that make that impracticable. A 
good example of that is the statutory recognition given to 
conscientious objectors under the Commonwealth defence 
legislation. 

As far as this Court is concerned, however, its powers are 
circumscribed under the Act. It can only hear matters where 
there has been an error of law or a lack of jurisdiction. It is 
necessary therefore to turn to the reasons for decision of both 
the Commission and the Full Bench. The appeal book 
prepared by the appellant does not contain the reasons of the 
Commissioner at first instance; they have been summarised 
by the Full Bench. 

The Full Bench outlined in brief the appellant's case, then 
set out the Union's case and the findings of the Commission 
at first instance and said: 

'' The union's case was that the inspection clause, for 
example, had been present in the award since 1984, and 
there had only been one dispute concerning inspection 
with the respondent. 

Further, the award applies in terms of its scope to all 
persons and goes beyond, by way of common rule, to 
any person who is involved in the industry who is 
employed in one of those classifications covered in the 
award. 

However, the matter went to the issue of the union's 
right, and a right enshrined in the Act, not only to seek 
awards, but to ensure that the awards are complied 
with. 

In the end, the Commission at first instance found 
and decided as follows:— 

(1) There was a significant difference between 
inserting a provision in a superannuation 
clause prescribing an alternate superannua- 
tion fund acceptable to the Brethren, and a 
more general provision going to a different 
issue as was the case in this matter. 

(2) If such a clause were inserted, then there may 
be a difficulty in recognising which employ- 
ers legitimately sought the protection of the 
new clause, and which did not. 

(3) Even if s. 116 of the Constitution did apply 
directly, then it did not preclude an obligation 
to obey the laws which apply generally to the 
community (see Adelaide Company of Jeho- 
vah's Witnesses v. The Commonwealth 
(1943) 67 CLR 116 at 126). 

(4) The Commission had regard to the submis- 
sion that there were not any union members 
involved and that an inconsistency arose if 
one entered into an employer-employee 
relationship when the employee is a union 
member. The Commission held that this 
submission did not assist the applicants, 
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because an employer who refuses to employ 
a person on the ground of that person's 
membership or non-membership of a union 
commits an offence (see p.96B of the Act). 

(5) The Commission concluded that the Com- 
mission ought be slow to remove the ability 
of an employee who chooses to join a union 
or indeed who already may be a member of 
a union to involve the union for purposes 
properly recognised by the award. It noted 
that not all employees of the applicants are 
members of the Brethren. 

(6) The Commission also observed that the 
organisation, a respondent to the award, and 
the respondent in these proceedings, is 
registered pursuant to the Act. That same Act 
allows the creation, recognition and the 
operation of such an organisation. 

(7) The Commission observed that the govern- 
ment or the legislature had, in fact, recogni- 
sed the position and role of registered 
organisations, and that in some States, 
indeed, the right of a union representative to 
enter workplaces is recognised directly by 
statute rather than award (for example the 
Industrial Relations Act 1988 (Common- 
wealth) s.286 and the Queensland Industrial 
Relations Act s.15). 

(8) Registration, the Commission observed, was 
a recognition and endorsement by society 
and such recognition was applicable across 
the community. 

(9) The Commission, although accepting the 
sincerity of the beliefs held by the applicants, 
was not persuaded "that the legitimate 
recognition of registered organisations and 
their role by Parliament should be put to one 
side for the reasons submitted". 

(10) Further, the Commission observed that the 
previous industrial tribunal decisions cited to 
it demonstrated a scope for accommodating 
specific issues as and when it was appropri- 
ate so to do, and perhaps without needing to 
consider the broader questions raised by an 
application of this nature." 

In the event, the Full Bench indicated that the matter was 
to be resolved by the Commissioner at first instance, that it 
was within the Commissioner's discretion whether or not the 
application should be granted and, unless error was shown, 
the Full Bench should not interfere with the exercise of that 
discretion. The Full Bench also seemed to have regard to the 
fact that the proposed amendment would divest rights of 
employees in the industry and they became diverted into a 
consideration of s 116 of the Commonwealth Constitution. 
That is not meant as a criticism. It was in fact part of the 
appellant's case, both before the Commission and the Full 
Bench, that s 116 had application. 

The thrust of the appellant's case is that the Commission 
and the Full Bench have failed to give proper consideration 
to its rights and beliefs which the appellant considered were 
enshrined in s 116 of the Commonwealth Constitution, and 
which have been referred to in recent High Court decisions. 

The grounds of appeal are: 
"The Full Bench of the WAIRC has erred in their 

decision by not taking into account: 1) that whilst there 
is no bill of rights in Australia, there are certain implied 
rights in the Constitution of Aust. that grant freedom 
of religion, speech and other such things. 2) recent High 
Court decisions which substantiate certain fundamental 
implied rights of freedom in the Constitution, in their 
(Commissions) interpretation of Section 116 of the 
Constitution." 

They are not drawn by a lawyer, but I take them in the 
context of the argument addressed to us to mean that the 
exercise of a discretion of the Commission and the Full 
Bench has miscarried in that they have each failed to take 

into account the rights and beliefs of the appellant and have 
taken other irrelevant matters into account and thereby this 
discloses error at law. 

It is important to place the ten enumerated, but 
summarised, reasons set out above in the context of the 
learned Commissioner's reasons, which I have now had the 
opportunity of reading. Some of the findings so enumerated 
are no more than answers made by the learned Commis- 
sioner to some of the submissions put to him at the hearing 
by both the appellant and respondent, but do not necessarily 
contain the reasons why, in the end, the application failed. 
Some of the answers by themselves would not necessarily 
lead to a rejection of the appellant's application. 

I turn to the reasons of the learned Commissioner at first 
instance. He said: 

"More fundamental however, is the perception of 
the status of unions as seen by the applicant. The 
organisation which is the respondent to the award is 
registered pursuant to the Industrial Relations Act 
1979. Its legal recognition and endorsement comes 
from that Act (s.60). That Act is a law of the Parliament 
of Western Australia. That law allows the creation, 
recognition and operation of an organisation registered 
pursuant to and for the purposes of the Act. That 
creation, recognition and operation is thereby endorsed 
with the authority of Parliament. That same statute 
creates the Western Australian Industrial Relations 
Commission (s.8). Indeed the registered organisation is 
subject to the jurisdiction of the Commission (s.61). 
The same Industrial Relations Act therefore creates and 
recognises the Commission, and creates and recog- 
nises, amongst other things, the respondent union to 
this application. The applicant's argument on the 
consistency of this is that whilst the Brethren recog- 
nises government authority and any direct authorisation 
by government as set up of God, and an employer with 
a conscience is correspondingly bound to recognise 
government requirements that are "rightly" imposed 
for the well-being and protection of employees, the 
Brethren see a distinction: government is seen as being 
of God. The Commission is seen by the Brethren as an 
arm of government (although of course it is not so in 
fact). However the legal status of unions is seen as 
representing the decline of government (transcript page 
18) and where the authority given by government cuts 
across conscience, God must be obeyed rather than 
man. This distinction involves an interpretation by the 
applicant, and whilst that interpretation is a matter for 
the applicant, its existence poses some difficulty for the 
Commission: the position and role of registered 
organisations remains; indeed, the system of wage 
fixing in this State, if not the country as a whole, 
recognises a most important role for the representation 
of employees by unions. In some States, the right of a 
union representative to enter workplaces, an issue 
which led to the conference referred to earlier, is 
recognised directly by statute rather than by award (for 
example the Industrial Relations Act 1988 (Common- 
wealth) s.286 and the Queensland Industrial Relations 
Act s.15). Registration is a recognition and endorse- 
ment by society and is applicable across the commu- 
nity. In this regard the previously quoted words of 
Latham CJ are quite relevant. 

It is apparent from the submissions that a distinction 
is seen by the applicant; however for the purposes of 
this application, its inconsistency with legislation is 
difficult to reconcile." 

One may accept that the Brethren are a readily defineable 
group (item 2). Section 116 of the Constitution is illustrative 
only (item 3). Section 96B may have no application, it being 
most unlikely that a member of a union would ever become 
an employee of the appellant (items 4 and 5). 

The reasons of the learned Commissioner at first instance 
which I have quoted above are summarised by the Full 
Bench in items 6 to 9 above. Here, again, it may not be of 
vital importance that the perceptions of the appellant, as 
indicated by its spokesman to the learned Commissioner, are 
difficult to sustain as a matter of law or logic; but, in the end. 
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it is a matter for the Commissioner to decide whether the 
proposed rule should be included. He decided that it should 
not. The Full Bench recognised that it was a matter for the 
exercise of his discretion. They were unable to discern error. 
One can no doubt postulate that a rule could be formulated 
which would overcome some of the misgivings held by the 
learned Commissioner; but he is given the task of resolving 
these matters and, as a fundamental matter both of law and 
logic, he was unable to accept that one could properly 
differentiate between the exercise of powers by different 
bodies which were either created by or given power by 
statute, some of which were acceptable to the appellant but 
others not being acceptable. 

I agree with the Full Bench. This was an application that 
required the approval of the Commissioner at first instance. 
In the event, approval was not granted and I believe that it 
is fair to say that, in the main, it failed because the 
Commissioner could foresee practical difficulties in giving 
effect to the application and he also had difficulty in 
accepting the justification in law and logic that would enable 
a distinction to be drawn between a body appointed by 
government which must be obeyed and a body clothed by 
government with power which should not be obeyed. The 
Commissioner has not, as suggested in the grounds of 
appeal, ignored the religious beliefs of the appellant. He has 
considered them and weighed them against the statutory 
rights given to another group. In the event, he has resolved 
against the appellant. The appellant has not satisfied me that 
the Commissioner's discretion has miscarried. This was a 
conclusion reached also by the Full Bench. 

I would dismiss the appeal. 

FRANKLYN 
This is an appeal from a decision of the Full Bench of the 

Industrial Relations Commission ("the Full Bench") 
whereby it dismissed an appeal from the decision of a 
Commissioner at first instance ("the Commissioner") 
refusing the appellant's application to vary the Furniture 
Trades Industry Award No A6 of 1984 by introducing into 
it the following clause. 

"51. Recognition of Conscience. 
An employer who has a conscience as before God 

(and who is a member of the religious fellowship 
known as Brethren (this only to be added if the 
Commission so requires) shall be called an "exempt 
employer" for the purposes of this clause. 

When an exempt employer is called upon under the 
provision of this award to have dealings with the union, 
the union secretary, or a duly authorised representative 
of the union, and on the ground of conscience declines 
to meet such Award requirements, then there shall be 
no case for a breach of this award. 

An exempt employer shall comply with the lawful 
requirements of an Industrial Inspector particularly in 
regard to his business premises and the time and wages 
records of his employees. 

An exempt employer shall keep a copy of this Award 
available at the work place of the exempt employer for 
inspection by any employee of the exempt employer on 
request. ..." 

The Commissioner's power to vary an award is conferred 
by s 40 of the Industrial Relations Act 1979 ("the Act") 
which by subs (1) provides that:— 

"(1) Subject to subsections (2), (3) and (4) and to 
sections 29A and 38, the Commission may by 
order at any time vary an award." 

Section 40(2) provides for the making of such an 
application by, inter alia, an employer bound by the award. 
It is common ground that, although not a named party to the 
award, the appellant is an employer bound by it as are its 
employees (s 37). The respondent is a named party to the 
award. Section 40(3) makes provision for the variation of 
an award, or a provision thereof, which is limited as to its 
duration. I note that in its reasons the Full Bench stated that, 
the award being for a specified term of one year from 14 
November 1984, it could only be varied if the Commissioner 
is satisfied that, by reason of circumstances which have 

arisen since the time at which the specified term was fixed, 
it would be inequitable or unjust to do so. With respect, that 
is an incorrect application of s 40(3) on the facts of this case. 
Relevantly, by sub-para (b), that subsection is concerned 
only with the power to vary "within the specified term" 
which, in this case, expired in November 1985. Section 
37(4) relevantly provides that an award, whether or not made 
for a specified term, remains in force until cancelled, 
suspended or replaced unless it is expressly provided that 
it cease to operate at the expiration of the term. Unfortu- 
nately, no copy of the award was made available to us but 
it seems not in dispute that it remains in force by reasons 
of the provisions of s 37(4). Consequently, the power to vary 
it is to be found in s 40(1), this conferring a discretion to 
vary not limited in terms of s 40(3). The Commissioner at 
first instance was asked to exercise that discretion to vary 
the award by the inclusion of the proposed cl 51. His refusal 
to exercise that discretion was upheld by the Full Bench and 
it is consequently desirable and, in my view, necessary to 
firstly analyse his reasons for decision. Unfortunately we 
were not provided with a copy of that decision with the 
appeal papers but it is on file and so available. Hereafter I 
set out in summary what I see as its relevant findings and 
import: 

The appellant is an employer in the furniture industry and 
bound by common rule by the award. Mr Brian Dartnall and 
his wife are the proprietors of the appellant and Mr Dartnall 
made submissions on its behalf and on behalf of the religious 
fellowship known as the Brethren ("the Brethren"), the 
Commissioner accepting those submissions as representa- 
tive of the views of the Brethren as a whole. He found the 
intention of the proposed clause to be to remove from an 
employer described within it the obligation to have dealings 
with the union as envisaged by the award and for an 
employer who declines to have dealings with the union on 
grounds of conscience not to be in breach of the award. 

Mr Dartnall gave a number of reasons for the application. 
He said that the Brethren recognised government authority 
and any direct authorisation by government as set up of God. 
The Brethren's concern was that they run their businesses 
rightly, on righteous principles and governed by the 
authority of God's word, to which they adhere. Unions are 
seen to be not of God and to have no authority based on 
Scripture. A similar view is held of a number of other 
associations. It was submitted on behalf of the appellant that 
its application to the Commissioner was not a break-away 
from legitimate control because "an employer with a 
conscience is correspondingly bound to recognise govern- 
ment requirements that are rightly imposed for the well 
being and protection of employees, the word "rightly" 
being used to discriminate those requirements which offend 
consciences before God. Thus, for example, an industrial 
inspector and his authorised activities would not so offend. 

The Commissioner set out in brief form the submissions 
made on behalf of the Brethren and the union respectively. 
It is not necessary to refer to all of those submissions but 
helpful to mention some and the Commissioner's observa- 
tions made in the course of setting them out, as they help 
to explain his findings as expressed in the reasons for 
decision of the Full Bench, many of which are findings as 
to the merits of specific submissions and not necessarily 
directly relevant to the reasons on which the Commissioner 
came to his discretionary decision. 

One of the appellant's submissions involved reliance on 
earlier decisions of industrial tribunals relating to superan- 
nuation requirements inserted into a number of awards in 
accordance with State and national wage fixing principles. 
In the cases relied on, an additional paragraph had been 
inserted into the awards permitting contribution to be made 
to any approved occupational superannuation fund to which 
an employer or eligible employee, who is a member of the 
Brethren, elects to contribute. The Commissioner observed 
that there is a difference between an application to vary an 
award superannuation provision to provide for an alternate 
fund into which contributions might be paid and the 
application before him, thereby distinguishing those cases 
from the present application. 



Another of the appellant's submissions urged the Com- 
missioner to grant the application on the basis of the need 
to obviate what is seen by the appellant as a "continuing 
problem", the submission being that there are no union 
members involved [in the appellant's employ] and that it 
would be "entirely inconsistent to have a conscience as to 
a union or employer association membership and then to 
enter into the very intimate relationship of master/servant 
when the servant is a union member". The Commissioner 
observed that not all of the appellant's employees are 
members of the Brethren, a fact which is seen in the end to 
be of considerable relevance to his decision. 

The Commissioner in the same paragraph went on to 
point out that the appellant sought to affect the parts of the 
award "where the government has indicated authority to the 
unions_-We are saying that that authority should be retained 
by government. We in no sense are trying to escape any 
inspection or authority". This reference by him, in its 
context, appears to be related to the fact that not all the 
employees are Brethren and, one would assume, to the fact 
that the beliefs of such employees in this regard are not 
necessarily those of the appellant and the Brethren, and that 
the award applies to all employees. 

I do not propose to set out any further the Commissioner's 
statements of and comments on the submissions as, in my 
view, they have no further immediate relevance. 

Having set out the submissions of both parties, the 
Commissioner made the findings set out and numbered (1) 
to (10) inclusive in the reasons for decision of the Full 
Bench. As they there appear, they are as follows:— 

"(1) There was a significant difference between insert- 
ing a provision in a superannuation clause 
prescribing an alternate superannuation fund ac- 
ceptable to the Brethren, and a more general 
provision going to a different issue as was the case 
in this matter. 

(2) If such a clause were inserted, then there may be 
a difficulty in recognising which employers 
legitimately sought the protection of the new 
clause, and which did not. 

(3) Even if s.116 of the Constitution did apply 
directly, then it did not preclude an obligation to 
obey the laws which apply generally to the 
community (see Adelaide Company of Jehovah s 
Witnesses v. The Commonwealth (1943) 67 CLR 
116 at 126). 

(4) The Commission had regard to the submission 
that there were not any union members involved 
and that an inconsistency arose if one entered into 
an employer-employee relationship when the 
employee is a union member. The Commission 
held that this submission did not assist the 
applicants, because an employer who refuses to 
employ a person on the ground of that person's 
membership or non-membership of a union 
commits an offence (see S.96B of the Act). 

(5) The Commission concluded that the Commission 
ought be slow to remove the ability of an 
employee who chooses to join a union or indeed 
who already may be a member of a union to 
involve the union for purposes properly recogni- 
sed by the award. It noted that not all employees 
of the applicants are members of the Brethren. 

(6) The Commission also observed that the organisa- 
tion, a respondent to the award, and the respondent 
in these proceedings, is registered pursuant to the 
Act. That same Act allows the creation, recogni- 
tion and the operation of such an organisation. 

(7) The Commission observed that the government or 
the legislature had, in fact, recognised the position 
and role of registered organisations, and that in 
some States, indeed, the right of a union represen- 
tative to enter workplaces is recognised directly 
by statute rather than award (for example the 
Industrial Relations Act 1988 (Commonwealth) 
s.286 and the Queensland Industrial Relations Act 
s.15). 

(8) Registration, the Commission observed, was a 
recognition and endorsement by society and such 
recognition was applicable across the community. 

(9) The Commission, although accepting the sincerity 
of the beliefs held by the applicants, was not 
persuaded 'that the legitimate recognition of 
registered organisations and their role by Parlia- 
ment should be put to one side for the reasons 
submitted'. 

(10) Further, the Commission observed that the previ- 
ous industrial tribunal decisions cited to it 
demonstrated a scope for accommodating specific 
issues as and when it was appropriate so to do, and 
perhaps without needing to consider the broader 
questions raised by an application of this nature. 

As to those findings I make the following observations:— 
As to (1): The finding is self evidently correct. It carries 

only the inference that the appellant's reliance on the 
decisions relating to variations of superannuation provisions 
in awards did not advance its case. 

As to (2): The "clause" there referred to is that the 
subject of the application. That a difficulty such as that 
mentioned in (2) might in fact arise is, in my opinion, a real 
possibility. The possibility is seen as emanating not from 
any member of the Brethren but from others who might 
claim its benefit. It might not be a difficulty incapable of 
resolution if the words "and who as a member of a religious 
fellowship known as the Brethren" is included in the clause, 
(as is now the case consequent on amendment by leave of 
the Full Bench), but such resolution in any event would 
require, in the case of the union wishing to exercise a right 
conferred on it by the award and an employer claiming to 
be exempt under its provisions, an inquiry to be undertaken 
by the union as to whether or not in fact the employer was 
"an employer who has a conscience as before God and is 
a member" of the Brethren. The clause would appear to 
impose on the union an obligation, before endeavouring to 
exercise any of its powers under the award, to identify an 
employer as one not exempt by virtue of its provisions and, 
in any proceedings, to be able to prove that to be the case. 
Such obligation might not be easily or readily satisfied and 
could seriously inhibit the legitimate exercise by the union 
of its rights and powers under the award. The papers before 
us and the evidence, so far as I understand it, before the 
Commissioner, do not reveal any way in which a member 
of the Brethren can be identified save that, it seems, other 
Brethren, who accept him both as a person with a conscience 
before God and as one who is a member of the Brethren, 
could identify him as such. It is not suggested, as a matter 
of either necessity or fact, that Brethren members can be 
found in any specific place or that they live together in a 
specific community or can otherwise be objectively identi- 
fied. The transcript of the hearing at first instance reveals 
that the Commissioner asked Mr Dartnall how one, 
unconnected with the Brethren and seeking relief under the 
award, would identify an employer covered by the award, 
adding "I don't anticipate that you would have any 
difficulty recognising one of your own group in that sense, 
but the clause will have an impact of course on all other 
parties including people who are not parties to the award 
who yet may have dealings with it". Mr Dartnall s reply was 
"each person, if such a case came up, would have to justify 
before the Commission their conscience. I am sure the 
Commission would have the wisdom to assess whether the 
conscience is genuine". It seems clear that the Commis- 
sioner was concerned not only with the difficulty of 
identifying who was exempt from the award but the 
difficulty of identifying who was covered by it in the event 
of an inappropriate claim of exemption. 

As to (3): This statement of the Commissioner's finding 
requires to be put into the context in which it was made, 
which as the Commissioner's reasons reveal, was as follows. 
It related to the applicant's reliance in its submissions on s 
116 of the Constitution. The Commissioner concluded that 
an award of the Commission cannot literally offend s 116 
of the Constitution. He pointed out that the section was 
relied on however by Turbot C of the Australian Commis- 
sion in a matter which related to an exception from the 
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requirement which otherwise would apply to contribute to 
a particular superannuation fund. Putting aside that it cannot 
literally apply, the relevant part of the section is that "the 
free exercise of any religion" is not to be prohibited. The 
word "free" is used in many senses and, as Latham CJ 
observed in Adelaide Company of Jehovah's Witnesses v. 
The Commonwealth (1943) 67 CLR 116 at 126:— 

"But in all these cases an obligation to obey the laws 
which apply generally to the community is not regarded 
as inconsistent with freedom". 

The Commissioner considered that statement of Latham 
CJ to be important "because the submissions of the 
applicant reveal a concern over the legitimate exercise by 
a registered organisation of rights conferred by either direct 
or by delegated legislation". 

As to (4), (5) and (6): It seems clear on reading the 
Commissioner's reasons that the matters referred to in the 
said paragraphs are to be read in the context of the 
"importance" he found in the statement of Latham CJ set 
out in (3) above and the applicant's concern over the 
legitimate exercise by a registered organisation of rights 
conferred by either direct or indirect legislation. As I 
understand his reasons, the subject matter of paragraphs (4), 
(5) and (6) is concerned with the identification of those 
rights and the entitlement of all the appellant's employees 
to have the benefit of those rights. 

As to (4), the Commissioner pointed out that s 96B 
applies to the whole community. The emphasis, as I 
understand the passage summarised in (4), is that by 
prohibiting dismissal or refusal to employ on the basis of 
either membership or non-membership of a union as 
provided for in s 96B, the law made the fact of membership 
or non-membership irrelevant to the fact of employment 
save if the employment were terminated or refused for such 
a reason. The effect of s 96B is that any eligible employee, 
and so all of the appellant's employees, could join a union 
if he wished. Consequently it would be inappropriate for him 
to give weight to the fact that the Brethren employed only 
non-union labour. For those reasons the submissions 
referred to in (4) did not assist the appellant's case. In my 
opinion, in this he was correct. It was a view he was entitled 
to take as he was being asked to vary the award on the basis 
of a submission which clearly suggested that, regardless of 
the provisions of s 96B, at no time would there be a union 
employee employed by the appellant. 

As to (5): It is important to note that the emphasis of this 
finding is not on the rights of the union but on the rights of 
an employee who chooses to join a union or who is already 
a union member. Thus it is concerned with employees who 
may not now be union members but who subsequently 
choose to become one. The reference to the fact that not all 
the appellant's members are Brethren seems no more than 
a recognition that, unlike the case of an employee who is a 
member of the Brethren, it does not follow that such 
employees must or will refuse to recognise unions or 
dealings between employers and unions and, in its context, 
that it is not unreasonable to assume that some non-Brethren 
employees at some time might wish to join the union and 
involve it in negotiations with the employer in respect of 
matters recognised at law by the award. (5) in my opinion 
clearly reveals that in the Commissioner's view the removal 
of that right from an employee, based on the religious beliefs 
of his employer, is a step that the Commission should be 
slow to take. In my opinion that is a conclusion fairly open 
to him. I point out that by virtue of s 37 of the Act an award 
has effect according to its terms and binds all relevant 
employers and their employees. By virtue of s 83 its 
provisions may be enforced (inter alia) by a union named 
as a party to the award, as is the union in the present case. 
It is of course the case that an employee may also enforce 
its provisions. However, the Commissioner's reasons in my 
opinion, are clearly directed to the rights of an employee 
who either belongs to a union or chooses to join a union (a 
right protected by s 96B) "to involve the union for purposes 

properly recognised by the award". That this is so is made 
clear by the following passage in his reasons which appears 
immediately after the text set out in (5):— 

"It is not to the point that there may be alternative 
means available to such an employee, for example 
recourse to an industrial inspector. It is a question of 
removing or affecting the rights of such an employee 
on, in this case, the motion of an employer when those 
rights are essentially created between an employee and 
a union and are derived from legislation". 

In my opinion, those matters were properly to be taken 
into account by the Commissioner in determining whether 
he should exercise his discretion. 

As to (6), (7) and (8): (6) gives a summary of observations 
made by the Commissioner in a paragraph commencing 
"More fundamental however is the perception of the status 
of the unions as seen by the applicant". I have earlier 
referred to the appellant's submissions in that regard quoted 
by the Commissioner. He went on to point out that the union 
is registered pursuant to the Act and consequently, by virtue 
of s 60, has legal recognition, and that the law as embodied 
in the Act permits the creation, recognition and operation of 
the union which is registered pursuant to and for the 
purposes of the Act. The same Act created the Commission 
and the union is subject to the Commission's jurisdiction (s 
61). The Commissioner then identified the applicant's 
submission as being that:— 

"Whilst the Brethren recognises government author- 
ity and any direct authorisation by government as set 
up of God, and an employer with a conscience is 
correspondingly bound to recognise government re- 
quirements that are 'rightly' imposed for the well being 
and protection of employees, the Brethren see a 
distinction: government is seen as being of God. The 
Commission is seen by the Brethren as an arm of 
government (although of course it is not so in fact). 
However the legal status of unions is seen as 
representing the decline of government (transcript at 
18) and where the authority given by government cuts 
across conscience, God must be obeyed rather than 
man". 

The Commissioner went on to say: 
"This distinction involves an interpretation by the 

applicant, and whilst that interpretation is a matter for 
the applicant, its existence poses some difficulty for the 
Commission: the position and role of registered 
organisations remains; indeed, the system of wage 
fixing in this State, if not the country as a whole, 
recognises a most important role for the representation 
of employees by unions." 

By way of elaboration he then mentioned the matters set 
out in (7) and (8), concluding with the words "in this regard 
the previously quoted words of Latham CJ are quite 
relevant", there clearly referring to the quote set out above 
from the Adelaide Company of Jehovah's Witnesses case. 
He then found that, although the distinction was seen by the 
appellant, for the purposes of the application before him, its 
inconsistency with legislation was difficult to reconcile. In 
my view, the Commissioner was there expressing his 
concern that the role of the unions in relation to award 
covered employees was sought to be replaced in favour of 
the religious views of particular employers who were 
concerned, not so much with the fact of intervention in the 
"master/servant" relationship, as with who was the inter- 
vening agent. The Brethren would accept the intervention 
of, for example, an industrial inspector as an accepted 
"authorised" agency, but not of a union, which was 
nevertheless an agency recognised and authorised by law. 

As to (9): The Commissioner then pointed out that, in 
relation to "this specific matter"—a reference, it would 
seem, to the relationship of the appellant, the Brethren and 
the union,— there was no example nor history of any abuse 
of its registration by the union in relation to the award "and 
that is a consideration". He then made the comments and 
drew the conclusion set out in (9). 

In my view, it follows from paras (6) to (9) inclusive, 
viewed in their context, that the Commissioner considered 
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as basic to the appellant's application that Brethren should 
be entitled to disregard the recognition given by law to 
unions and their right to represent their members (s 61); that 
he had difficulty as a matter of logic, having regard to the 
Brethren's acceptance of the authority of government to 
provide requirements "rightly" imposed for the well being 
and protection of employees and its acceptance of the 
authority of the Act and the Commission itself, with the 
refusal to recognise the right of a union to represent its 
members and enforce the award; that accepting that, as a 
matter of religion, that was the Brethrens' sincerely and 
firmly held view, he nevertheless was of the view that there 
was the need for it to accept the union's rights conferred by 
the award, which award also applied to the appellant's 
employees. This, he appears to have concluded, was not so 
inconsistent with the Brethren beliefs as to be a denial of the 
free exercise of the Brethren's religion. He was concerned 
more with the rights of employees to involve the union in 
their dealings with the employer and considered relevant 
that there was no suggestion that, in its dealings with the 
Brethren, the union had hitherto abused its rights under the 
award. 

As to (10): In this paragraph the Commissioner, in my 
view, was saying no more than that the previous decisions 
referred to by the appellant had revealed that specific issues 
involving the Brethren on the one hand and unions on the 
other could be accommodated in ways other than by 
variation of the award when appropriate. 

In the end, it seems to me, the Commissioner refused to 
exercise his discretion to allow the variation because, having 
regard to the provisions of the Act as to the rights of 
individual employees to join the union and involve it in the 
handling of the employees' dealings with his employer, he 
concluded that the effect of the proposed variation was to 
deprive them of that right. In so doing he took into account 
that not all employees were Brethren and did not necessarily 
subscribe to the Brethren's views as to unions, that each was 
and should be at liberty to join and involve a union if he so 
chose and that his right to do so outweighed the particular 
belief of the Brethren as to not dealing with unions. He also 
took into account that no need for the variation as a matter 
of fact had been demonstrated although the award had been 
in force since 1984. 

For the appeal to the Full Bench to succeed the appellant 
was obliged to satisfy it that, in the exercise or refusal to 
exercise his discretion, the Commissioner at first instance 
erred. The principles of appeal against a discretionary 
decision are well known and are clearly set out in House v. 
The King (1936) 55 CLR 499 at 504-505 and in Norbis v. 
Norbis (1986) 60 ALJR 335 at 336, 337, 344 and 345. They 
do not require repeating here. If there is no discernible error 
and if the decision is not objectively unreasonable or plainly 
unjust then it does not matter that an appellate tribunal may 
have reached a different conclusion in relation to the 
discretion. The Full Bench found no error in the exercise of 
the discretion. 

The Full Bench makes useful reference to the award, 
which, as I have stated, was not made available to us. It 
points out that it contains 53 clauses, all of which are to be 
complied with. Those clauses include "matters requiring 
discussion with or giving the union direct rights", which 
include a requirement for discussion before redundancy 
decisions are made, the right to interview employees and to 
inspect the premises, the right to inspect time and wages 
books, an obligation on the employer to provide facilities for 
the purposes of such interviews and inspection and the 
obligation to post union notices. The Full Bench points out 
that the Commissioner was obliged to have regard to the 
appellant's interests which it summarised, fairly I think, as 
a genuine, conscientious objection, based on religion, to the 
intervention of the respondent in the master/servant relation- 
ship. It pointed out that the Commissioner's reasons reveal 
that he had had regard to that interest. It further pointed out 
that he had to have regard to the union's interest and had 
done so. It drew attention to the fact that the union had duties 
which cannot be carried out by an industrial inspector, that 
in practical terms a union cannot represent employees in 
matters short of enforcement without rights of interview and 
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inspection and, in the case of proposed redundancy, of 
consultation. It held that employees should not be deprived 
of the assistance of the respondent as an organisation in 
matters of conciliation. In my opinion, all of such matters 
are relevant to the exercise of discretion. The reasons of the 
Full Bench can be seen to be founded on the factual situation 
revealed by the case advanced by the appellant on behalf of 
itself and the Brethren, and the rights conferred by law and 
the award on employees and the union, having particular 
regard to the fact that not all employees are members of the 
Brethren and that at least those not members might choose 
to join a union if not already members. It pointed out, and 
in my opinion correctly so, that the effect of 96B is the 
assertion that any eligible employee may be a member of 
a union if he so wishes. It found the Commissioner was not 
in error. 

For myself, I would agree. In my view it cannot be said 
that there is any discernible error or that the refusal of the 
amendment is unreasonable or plainly unjust. The Commis- 
sioner was faced with the task of balancing the religious 
convictions of the appellant against the rights conferred by 
law on employees to have the assistance of a union if they 
so wished in a situation where not all employees of the 
appellants subscribe to the Brethren's religious convictions. 
As a result, it could not fairly be said, objectively, that such 
employees would not at any time wish to join a union. It is 
not without relevance that no evidence was given or 
submissions made by or on behalf of those employees. If the 
variation sought were allowed, no employee of the Brethren 
could call on the skills of the union in dealing with the 
employer, regardless of his own lack of skill, negotiating 
ability or intelligence and no matter what injustice or 
perceived injustice in his employment he might be com- 
pelled to accept. The decision is entirely consistent with the 
long title to the Act and with the objects proclaimed by s 
6 (b), (c) and (d) of the Act. 

In my opinion none of the grounds of appeal are made out. 
I would dismiss it. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 7 of 1993. 

In the matter of an appeal numbered 7 of 1993 against the 
decision of the Full Bench of the Western Australian 

Industrial Relations Commission in Matter Numbered 583 
of 1992 dated 3 March 1993. 

BETWEEN 
Concept Products 

Appellant 
and 

Forest Products, Furnishing and Allied Industries Industrial 
Union of Workers, W.A. 

Respondent. 
BEFORE 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE ROWLAND. 
MR JUSTICE FRANKLYN. 

21 January 1994. 
Order. 

HAVING heard Mr R.B. Dartnall for the appellant and Mr 
R.W. Richardson (of Counsel) for the respondent, the Court 
doth hereby order that the Appeal be dismissed. 

J.G. CARRIGG, 
Clerk of the Court. 
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FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch and Others 
(Appellants) 

and 
Robe River Iron Associates. 

(Respondent). 
No 1394 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

16 March 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This is an appeal by the abovenamed appellant employee 
organisations against the decision of the Commission, 
constituted by a single Commissioner, given on 1 October 
1993 in application No CR 263 of 1993. The appeal is on 
the following grounds (see pages 3-5 of appeal book, volume 
1 (hereinafter referred to as "ABl"))-'— 

"1. The Commissioner erred in law and/or wrongly 
exercised his discretion in refusing to receive 
evidence concerning the selective and discrimina- 
tory re-employment of the employees in the 
second group. The Commissioner should have 
received the said evidence which tends to prove 
that: 
(a) the dismissal of the second group of employ- 

ees was unfair and an abuse of the Respon- 
dent's right of dismissal in that it was not 
exercised bona fide and was exercised for an 
improper purpose; and 

(b) the dismissal of the employees the subject of 
the reference ("the Claimant Employees") 
was unfair and an abuse of the Respondent's 
right of dismissal in that it was not exercised 
bona fide and was exercised for an improper 
purpose. 

2. The Commissioner erred in law and in fact and/or 
wrongly exercised his discretion in refusing to 
receive evidence concerning, and in failing to take 
into account, the events which occurred subse- 
quent to the Respondent giving notice of dismissal 
to the second group of employees. The Commis- 
sioner should have held that: 
(a) when considering whether an employee had 

been unfairly dismissed it was necessary to 
take account of the whole process of dis- 
missal initiated by the giving of notice and 
completed by its expiry rather than regarding 
the giving of the notice of dismissal as fixing 
the moment of dismissal and precluding 
consideration of events which occurred dur- 
ing the notice period; and 

(b) Robe had acted unfairly in: 
(i) failing to withdraw the notice of dis- 

missal to the second group of employees 
when it intended to re-employ most of 
them; 

(ii) failing to withdraw the notices of dis- 
missal to the second group of employees 
when it intended to selectively and 
discriminately re-employ most of the 
second group and not re-employ the 
Claimant Employees; 

(iii) failing to withdraw the notices of dis- 
missal to the second group of employees 
when it intended to re-employ most but 
not all of the second group for the 
purpose of achieving redundancies oth- 
erwise than in accordance with the 
Award; and 

(iv) failing to withdraw the notices of dis- 
missal to the second group of employees 
when it intended to re-employ most but 
not all of the second group for some 
other improper purpose. 

3. The Commissioner erred in law and/or wrongly 
exercised his discretion in failing to take into 
account the selective and discriminatory re- 
employment of employees in the second group. 

4. The Commissioner erred in law and/or wrongly 
exercised his discretion in treating as irrelevant, 
and failing to have regard to, the selective and 
discriminatory re-employment of employees in 
the second group. The Commissioner should have, 
as a matter of equity, good conscience and the 
substantial merits of the case without regard to 
technicalities or legal forms, treated the dismissal 
of all the employees in the second group and the 
selective and discriminatory re-employment of 
employees in the second group as relevant to 
fairness of the dismissal of the Claimant Employ- 
ees. 

5. The Commissioner wrongly exercised his discre- 
tion in failing to take into account that the 
Respondent after dismissing the second group of 
employees immediately re-employed most of the 
second group. The Commissioner should have 
taken into account the said matters as probative 
that the Respondent exercised its right of dis- 
missal not bona fide but for an improper purpose. 

6. The Commissioner wrongly exercised his discre- 
tion in holding that it did not matter that each of 
the workers in the second group may have 
believed there was some right to exercise strike 
action in the circumstances which occurred. The 
Commissioner should have held that the employ- 
ees' belief in their right to exercise strike action 
in the circumstances which occurred was a matter 
relevant to the nature and quality of their conduct 
and hence whether or not their dismissal was 
unfair. 

7. The Commissioner wrongly exercised his discre- 
tion in failing to take into account that the 
Respondent to a large extent brought the situation 
upon itself by unfairly and discriminately dismiss- 
ing the first group of employees and refusing to 
re-employ them. 

8. The Commissioner erred in law and denied the 
Appellants natural justice by taking into account 
that the second group of employees chose to take 
strike action rather than choosing the option of the 
Commission because the option of the Commis- 
sion did not impose a sufficient penalty upon the 
Respondent when the Commissioner did not, 
before deciding the matter, notify the Appellants 
that he intended to take that matter into account 
and did not afford the Appellants the opportunity 
of being heard in relation to that matter." 

The appellants seek an order that the appeal be upheld and 
the case be remitted to the Commission at first instance for 
further hearing and determination. 

The decision appealed against is contained in an order 
made on 1 October 1993, which is set out at page 65 (ABl), 
and which dismissed an application by the appellant 
organisations which had been heard and determined by the 
Commission. 

The original application in this matter, which was brought 
under s.44 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), is not before us in the 
appeal books, but the memorandum of matters for hearing 



and determination is (see pages 21-22 (AB1)). It is dated 6 
September 1993. The schedule to that document (see page 
22 (AB1)) describes what was before the Commission. 
Formal parts omitted, the matters for hearing and determina- 
tion are evidenced by the schedule to the memorandum 
which reads as follows:— 

"During December 1992, Robe River Iron Associ- 
ates terminated the services of the following persons: 

David Edmunds 
Richard Hawthorne 
Colin Heath 
Charles Hendrikson 
Robert Lawler 
Gregory Lowe 
Richard Wielgomasz 

It is claimed by the following Unions, that is The 
Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Aus- 
tralian Branch; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; 
Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) and the 
Metals and Engineering Workers' Union—Western 
Australian Branch, who are hereafter deemed to be the 
Applicants herein, that the dismissals were harsh and 
unfair. 

The Applicants seek Orders for the reinstatement of 
each of the person whose names appear herein on terms 
no less favourable than those existing at the date of 
their termination together with supplementary Orders 
for compensation. 

Robe River Iron Associates say the dismissals were 
not unfair and the Orders sought, or any Orders, should 
not be made." 

What had occurred in the matter was this. On 8 December 
1992, the appellant organisations applied for an urgent 
conference pursuant to s.44 of the Act, upon the basis that 
they had members employed by Robe River Iron Associates 
(hereinafter referred to as "Robe") pursuant to the 
provisions of the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990 (hereinafter referred 
to as "the award"), and that on or about 1 December 1992 
or 2 December 1992 some employees had their contracts of 
service terminated by Robe in accordance with the provi- 
sions of that award. This occurred because on 30 November 
1992, following a decision at a paid union meeting of 26 
November 1992, a management meeting was held by Robe 
to discuss how the company would respond if employees did 
not report for duty on 30 November 1992. These facts are 
set out in the decision of the Full Bench in RRIA v. CMEU 
and Others 74 WAIG 19, as well as having been recited by 
the Commission at first instance at page 27 (AB1) et seq. 

After the notices of termination were given, which were 
given to some employees ("the first group") following their 
absences while attending the stop work meeting on 30 
November 1992 (but not to most employees), there was a 
further meeting of the workforce which decided that if, at 
the end of the notice period. Robe executed the termination 
of Mr Jeffrey French then there would be stoppage of work. 
The first notice expired on 9 December 1992, and the 
remaining employees absented themselves from work on 
that day without notice, and according to Robe they 
breached their contracts of employment under the award. 

On 8 December 1992, an application was filed under s.44 
of the Act by the appellant organisations claiming orders to, 
firstly, prevent the company giving effect to its decision to 
terminate those employees whose services had been termi- 
nated, and, secondly, to prevent the unions giving effect to 
the decision to take industrial action. That decision was 
made by a meeting of members in Wickham on 8 December 
1992, and the meeting resolved to go on strike when the 
termination of Mr Jeffrey French took effect with the 
expiration of his notice on 9 December 1992, and, further, 
that the strike would go on for four days. The decision to 
go on strike was made after the notification pursuant to s.44 
of the Act in application No C 716 of 1992 was filed. 

There was a conference on 9 December 1992 in the 
Commission, wherein the Commission at first instance 
made an order which issued on 15 December 1992 following 
that conference. At the conference the Commission was told 
that it was the belief of the appellant organisations that the 
employees' contracts of service were terminated solely 
because of their attendance at the stop work meeting on 30 
November 1992. In addition, it was said that some 
employees, who were currently working out the notice given 
them, had refused to give an undertaking to Robe not to 
attend further stop work meetings or engage in any industrial 
action of any type and the notices would expire on 9 
December 1992. What was discussed at that conference is 
set out in some detail at pages 32-33 (AB1). 

The Commission declined to issue the interlocutory 
orders sought by the appellant organisations on the basis that 
their existing conduct was such that they did not come to 
the Commission with "clean hands", but they were advised 
that if the situation changed between when the conference 
ended and the time those matters then identified for 
arbitration had been listed for hearing and determination, 
then the appellant organisations could make further applica- 
tions for interlocutory orders. Such an application was, in 
fact, made on 14 December 1992 when, after the four day 
strike, there was another meeting of the unions which 
resulted in a staggered return to work with day workers 
returning on 15 December 1992. 

After the strike of 30 November 1992, workers in the 
second group who had given a commitment to abide by their 
contracts, and who were not under notice, were given a 
further disciplinary warning in terms reproduced at pages 
33-35 (AB1). 

They then commenced a strike on 9 December 1992 and 
each of them received another notice which is reproduced 
at page 35 (AB1) (exhibit D2) and reads as follows:— 

"NOTICE TO ALL ROBE RIVER IRON ASSOCI- 
ATES EMPLOYEES PRESENTLY ABSENT FROM 
WORK WITHOUT AUTHORISATION 

Dear 
Your present unauthorised absence from work 

constitutes a breach by you of your CONTRACT OF 
EMPLOYMENT with Robe River Iron Associates. 

Prior to this unauthorised absence occurring, you 
were clearly advised by the Company of the possible 
consequences of your present unauthorised absence 
from work, and the requirement for all employees to 
work in accordance with their CONTRACT OF 
EMPOLOYMENT (sic). 

Take Notice that such action in breach of your 
CONTRACT OF EMPLOYMENT is unacceptable 
conduct on your part and not acceptable to Robe River 
Iron Associates your employer. 

In view of the above your are required to immedi- 
ately report for work in accordance with the terms and 
conditions of your CONTRACT OF EMPLOYMENT 
as per your normal rostered hours of work.' 

Eventually, each of these persons, on or about 14 
December 1992, returned to work and their services were 
purported to be terminated by the giving to them of notice 
of termination of their contracts of employment. 

There were originally 60 employees in this group, the 
second group. All had been given notice of dismissal in 
similar circumstances at the same time, but only five of them 
now apply for reinstates ent. It was common ground that the 
seven employees in the second group, Messrs Richard 
Hawthorne, Charles Hendrikson, Colin Heath, Gregory 
Lowe, Richard Wielgomasz, Robert Lawler, and David 
Edmunds, were dismissed for participating in the strike from 
9 December 1992 to 14 December 1992, but that decision 
was one made by most of the employees. Upon the 
expiration of the orders of 24 December 1992 when matter 
No CR 716 of 1992 was determined by order of 15 June 
1993, it was Robe's opinion that the notices of dismissal 
took effect. 

It was common ground before the Full Bench that 
between 14 June 1993 and 21 June 1993 Robe offered 



permanent employment to all of its employees in the second 
group, except the seven employees, the subject of the 
application. Of those seven, of course, one person did not 
pursue his claim for reinstatement. That was Mr Robert 
Lawler, and another person, the subject of the application, 
Mr David Edmunds, died in the interim. 

It is clear, too, that a conference was held by the Chief 
Commissioner in Karratha on 3 December 1992. 

It is, of course, common ground that the Commission 
ordered that persons in the first group be reinstated by an 
order dated 3 June 1993 (73 WAIG 1878), and that this 
decision was appealed against but the appeal was dismissed 
by the Full Bench by a decision dated 17 December 1993 
(74 WAIG 19). 

Those events are relevant because of the orders made by 
the Commission in application No C 716 of 1992 which 
appear at pages 7-18 (AB1). 

An order was made in application No C 716 of 1992 on 
15 December 1992, the relevant parts of which read as 
follows (see pages 7-13 (AB1)):— 

"(1) Notwithstanding the period of notice described in 
Clause 6.—Contract of Employment, subclause 
(5) of the Robe River Iron Associates Iron Ore 
Production and Processing Award 1990, that the 
period of notice given to any employee or former 
employee who is or was employed subject to the 
conditions of the Award, who is in any of the 
circumstances described in the citations to this 
order shall be extended until the date of orders 
dispositive of the matters for arbitration in 
application No. CR 716 of 1992. 

(2) This order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not effect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, no (sic) does the order 
vary in any other way the rights and obligations 
of any party to the Award as those rights and 
obligations are described in the Clause 6.— 
Contract of Employment.'' 

What those orders effectively did was to prescribe that the 
period of notice given to any employee or former employee 
who was dismissed would be extended until the date of order 
which would dispose of the matters for arbitration in 
application No CR 716 of 1992. That order was made on 15 
December 1992 and specifically took account in its recitals 
of those employees who were in the second group. 

A further order was made in application No C 716 of 1992 
on 24 December 1992, the relevant parts of which read as 
follows (see pages 14-18 (AB1)):— 

"(1) That Robe River Iron Associates shall employ and 
continue to employ in accordance with the Robe 
River Iron Associates Iron Ore Production and 
Processing Award 1990 and the terms of the 
contract of employment he was employed pursu- 
ant to on the 1st December 1992, each of: 

D. Perry 
N. Fitzsimmons 
F. Lovegrove 
T. Dixon 
N. Taylor 
J. Lloyd 
A. Toth 
P. French 
H. Balth 
M. Carlyle 
R. Chumside 
G. Armstrong 
B. Hodges 
J. Kirk 
B. Wiltshire 
A. Coombes 
M. Dorotich 
P. Auer 
P. Stevens 
R.J. Taylor 

J. French 
J. Power 
G. Wilmot 
K. Norman 
J. Baines 
D. Jones 
M. McMahen 
M. Whitby 

who presents himself for work in the normal way 
on 29th December 1992 in the capacity in which 
he was employed immediately prior to the 
termination of his contract of employment until 
the making of orders dispositive of the matters for 
arbitration in application No. CR 716 of 1992. 

(2) This Order does not purport to vary any other 
provision or part of Clause 6.—Contract of 
Employment, that is, inter alia, it does not affect 
the right of the employer to dismiss the employee 
without notice for misconduct, which at law 
would justify a dismissal, nor does the order vary 
in any other way the rights and obligations of any 
party to the Award as those rights and obligations 
are described in Clause 6.—Contract of Employ- 
ment. 

(3) The Order made by the Commission on 15th 
December 1992 is hereby cancelled as from the 
date of this Order insofar as it relates to the former 
employees of Robe River Iron Associates referred 
to in the Order of 15th December 1992. 

(4) That any employee who is employed by Robe 
River Iron Associates pursuant to order (1) above 
shall not repay to Robe River Iron Associates any 
entitlements paid out to him following the 
termination of his contract of employment and 
shall commence to accrue entitlements in respect 
of benefits of that kind only from 29th December 
1992." 

In order to complete the picture, it should be observed 
that, once the Commission had made its orders in 
application No C 716 of 1992, it proceeded to deal with the 
matter now the subject of the appeal ((ie) application No CR 
263 of 1993) and to hear and determine it. It convened a 
conference pursuant to s.44 of the Act on its own motion, 
and that conference took place on 9 December 1992. 

On 8 June 1993, the Commission sent correspondence to 
each of the parties reporting on the discussions that it had 
with them, and that letter appears at page 6 (AB1). We quote 
hereunder the first paragraph:— 

"At a hearing conducted today the Commission 
advised Counsel for the parties that pursuant to the 
powers contained in Section 44 of the Industrial 
Relations Act 1979 it would, on its own motion, 
convene a conference to deal with a dispute between 
The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch and Others and Robe River Iron 
Associates over the contracts of employment of persons 
who were subject to the Commission's Order in C 716 
of 1992 of the 15th and 24th of December 1992, but 
who were not named in the Minutes of Proposed Order 
No. CR 716 of 1992 issued on the 3rd of June 1993." 

On 11 June 1993, the Commission forwarded a letter to 
the Solicitor for the appellants, which, formal parts omitted, 
reads as follows (see pages 4-5 of the supplementary appeal 
book (hereinafter referred to as "SAB")):— 

"Following discussions between the Commission 
and Robe River Mining Co. today, I have received a 
letter from Robe which advised that following the 
expiration of the notices of termination in question, it 
will act as described in the following extract from the 
letter:— 

"1. Prior to the expiration of those notices of 
termination, we will advertise the majority of 
those positions which will then become 
vacant (depending upon our requirements 
given the continuing rationalisation of our 
operations), to be filled on a permanent basis; 



2. In respect of those persons whose contracts 
of employment will terminate upon the 
expiration of the notices of termination in 
question, it will be our intention to offer them 
the opportunity to apply for these positions; 

3. We will carry as "over-budget", until the 
determination of the matters referred for 
hearing, the remainder of those employees 
who are unsuccessful in gaining one of the 
permanent positions; 

4. Thus, by way of example, if 45 out of the 60 
employees named by the applicants in the 
draft schedule of matters referred for hearing 
are re-employed on a permanent basis, then 
the remaining 15 will be re-employed as 
"over-budget" until determination by your 
Commissioner of the matters affecting them 
which are then referred for hearing; and 

5. Consistent with our stated policies, all 
persons who may be offered re-employment 
in either one of the categories referred to in 
paragraph 4 above will be expected at all 
times to work strictly in accordance with 
their contracts of employment." 

I have confirmed that this means that if any persons 
out of the 60 employees named in the Applicants' draft 
schedule is unsuccessful in gaining permanent re- 
employment following the advertising of the positions, 
then those persons will constitute the schedule of 
persons whose termination will be examined by the 
Commission. It is also understood that those who are 
unsuccessful in filling an advertised vacancy will be 
re-employed until determination by the Commission. 

It had been the intention of the Commission to divide 
application No. CR 716 of 1992, pursuant to the 
provisions of Section 27(1 )(s) of the Industrial Rela- 
tions Act 1979. However, I have decided to refer the 
matters for hearing and determination out of matter 
number C 263 of 1993 as I believe that is an expeditious 
way of dealing with the remaining matters in dispute. 
The Commission will complete the proceedings in CR 
716 of 1992 by signing the Order in due course. 

The Commission will contact you concerning hear- 
ing dates which will be expedited. 

I should add that Robe agrees that because of the 
provisions of the Robe Award those employees who do 
obtain permanent employment with Robe will be in the 
same position, insofar as accrued entitlements are 
concerned, as those persons who are subject to my 
Order in CR 716 of 1992.' 

On 14 June 1993, Messrs Dvvyer Durack, on behalf of the 
appellants, wrote to the Associate to the Commissioner in 
the following terms, formal parts omitted (see pages 6-7 
(SAB)):— 

"We refer to the Commissioner's letter dated 11 
June, 1993, which we have had the opportunity to 
consider over the weekend. 

A mass meeting of the workforce has been convened 
for 4pm this afternoon, to decide upon the applicant's 
response to the letter. 

It would assist that meeting in its consideration of 
the company's proposed course of action if the 
following matters were clarified. 

The offer of re-employment until the determination 
of the matters referred for hearing. 

1. Is the company's intention to offer re-employment 
until the determination of the matters referred for 
hearing dependent on the response of the applicant 
unions and, if so, in what respects? 

2. When does the company believe the existing 
notices of termination will expire? 

3. Would this offer of interim employment be made 
on no less favourable terms than the terms of each 
employee's existing contract of employment? 

4. Given that it is not the intention of any of the 
employees to work other than in accordance with 
their contract of employment, does the company 
intend to conduct any further interviews with the 
employees before or at the time of offering interim 
re-employment as to their intentions? 

5. Does the company intend to pay out entitlements 
on termination prior to offering re-employment, or 
to agree to extend the notice period? 

Employees re-employed on a permanent basis. 
6. Is the company's intention to permanently fill the 

positions of the employees' whose dismissals 
have been referred for hearing dependent on the 
response of the applicant unions and, if so, in what 
respects? 

7. Might the company fill some of the advertised 
positions with personnel other than the employees 
the subject of this Application? 

8. If those not offered permanent re-employment are 
re-instated by the Commission in due course, what 
guarantee do those who have been permanently 
employed and who are not "reinstated" have that 
they will not be terminated to make way for those 
who have been reinstated? 

As you would appreciate, the likely response of the 
relevant workforce is likely to depend upon the manner 
in which these matters are clarified." 

The Commission replied by letter dated 14 June 1993, 
which letter, formal parts omitted, reads as follows (see 
pages 8-9 (SAB));— 

"Thank you for your faxed letter of today's date. I 
have referred the letter to Commissioner Gregor who 
has instructed me to advise you as follows. 

First, the Commissioner makes it clear that the 
course upon which he will embark following confer- 
ence No. C 263 of 1993, held on the 9th of June 1993, 
is set out in his letter to you of the 11th of June 1993. 

Notwithstanding this, your questions have been 
referred to Robe who have responded in the following 
way to each question: 

1. No. 
2. On average four to five days, there being one 

person for whom it will be less. 
3. Yes. 
4. Yes, as part of the normal employment process. 
5. Payment of entitlements on termination. 
6. Insofar as the intention to permanently fill a 

position: where there is a vacancy—yes; where 
there is not, because of the company's rationalisa- 
tion plan,—no. 

The intention is not dependent on the response 
from the Applicant Unions. 

7. This depends on the response to advertisements 
from current employees. 

8. Can not be answered yet. 
In order to settle the terms of the Memorandum of 

Matters for Hearing and Determination from Applica- 
tion No. C 263 of 1993 and to program the hearing, I 
propose to conduct a conference of Counsel on 
Thesday, the 22nd of June 1993 at 9.15am in Room B 
(Floor 5).' 

On 14 June 1993, the Commission made an order in 
application No CR 716 of 1992, which, formal parts omitted, 
reads as follows (see pages 11-12 (SAB)):— 

"(1) That Robe River Iron Associates shall offer a 
contract of employment to the persons named 
below and who were unfairly dismissed on or 
about the 2nd of December 1992. 
John Power 
Jeffrey M. Lloyd 
Norman John Fitzsimmons 
Michael Richard Dorotich 
Ronald John Taylor 
Terence William Dixon 



Phillip James Stevens 
Arpad Anton Toth 
Frederick Joseph Lovegrove 
Edward Brent Hodges 
Gadez Auer 
Hanz John Barth 
Brian John Wiltshire 
David Rex Chumside 
Peter John French 

(2) That the offer of the contract of employment in 
accordance with Order (1) hereof shall be made 
within seven days of the date hereof which offer, 
if accepted, will be so accepted within seven days 
thereafter, and shall be on no less favourable terms 
than those under the contract of employment of 
each of the persons identified in Order (1) hereof 
on the termination on or about the 2nd of 
December 1992. 

(3) That the contract of employment offered to each 
of the persons identified in Order (1) hereof shall 
be deemed to be continuous with the contract 
which was terminated on or about the 2nd of 
December 1992 for the purposes of service and 
entitlements under the Robe River Iron Associates 
Iron Ore Production and Processing Award 1990, 
save and except wages prior to the operation of 
Order No. 716 of 1993 of the 15th of December 
1992 and any entitlement exhausted by payment 
on termination." 

On 15 June 1993, Messrs Dwyer Durack wrote to the 
Commission in the following terms (see pages 14-15 
(SAB)):— 

"We refer to the Commissioner's letter dated 11 
June, 1993, and to our subsequent correspondence with 
you. 

We write to advise the Commission that we are 
instructed that a mass meeting held at 4pm on Friday 
11 June 1993 a resolution was passed in the following 
terms: 

"While appreciating the news that Robe have 
indicated to Commissioner Gregor that they will 
put an offer to the unions through him in relation 
to this dispute, we the union members employed 
at Robe River Cape Lambert put Robe on notice 
that should the second group of sacked workers be 
turned away from work, this meeting will recon- 
vene at 1600 hours that afternoon in order to 
determine strategies in relation to a concerted 
industrial campaign." 

At the time of the meeting the content of the 
Respondent's proposal was not known. 

We advise the Commissioner that the course of 
action foreshadowed by the Respondent has now been 
communicated to the workforce during a mass meeting 
held at 4pm on Monday 14 June, 1993. 

While appreciating the fact of the company having 
undertaken to "carry" unsuccessful applicants, the 
meeting resolved that the Applicant unions persist with 
their application for an interim order ensuring the 
continued employment of the workers the subject of the 
above conference (No. C 263 of 1993) until the 
determination of their application for reinstatement. 
We have been instructed accordingly. 

We rely upon the submissions we have already filed 
in relation to the application for the interim order. 

According to our instructions, the reasons the 
employees in question wish an interim order to issue 
are as follows: 

1. Employees are concerned that the Respondent will 
attempt to use the "re-employment" process as a 
new opportunity to interrogate them to attempt to 
extract commitments from them which they are 
not obliged to give and could not be obliged to 
give if they were continuing employees. This 
concern is lent some support by the terms of the 

second last paragraph of the company's press 
release—a copy follows; 

2. It appears that Robe may not "carry" employees 
unless they apply, albeit unsuccessfully, for the 
permanent positions Robe propose to offer. An 
employee may not wish to apply for one of the 
new position, while still seeking re-employment 
on his or her former conditions. This could occur, 
for example, in the event that the permanent 
positions advertised are offered on conditions less 
favourable than those currently enjoyed by the 
employee. Under an interim order such an 
employee would remain employed. 

3. The employees are concerned that their entitle- 
ments such as annual leave will be paid out if their 
notice of termination expires, so that workers 
when re-employed by the company or reinstated 
will not be able to take their accrued annual leave 
with their families; 

4. The employees would prefer to have the security 
of the protection offered by an interim order of the 
Commission rather than rely upon the good will 
of the respondent. 

We would ask therefore that you consider our 
existing application and make the interim order sought 
by the applicant unions. 

We understand that the company's intention to 
proceed as it proposed will not be affected by our 
request. 

With respect to the company's proposal to advertise 
permanent positions, the workforce has not yet made 
any resolutions as to its response." 

The Commission replied on 17 June 1993, formal parts 
omitted, in the following terms (see page 17 (SAB)):— 

1 refer to your letter dated the 15th of June 1993, and 
our telephone conversation of the 16th of June 1993. 
I have referred both to Commissioner Gregor who has 
instructed me to advise you as follows. 

The Commissioner does not intend to make any 
interim orders of the kind sought by the Applicant 
Unions at this stage. The Commissioner reiterates his 
intentions, as advised to the parties in letters dated the 
11th of June 1993, which are to refer to the remaining 
matters for hearing and determination out of matter 
number C 263 of 1993. 

The Applicant Unions are still free to make further 
application for orders if they consider the situation 
justifies this, but at present no interim order will issue.' 

Messrs Dwyer Durack replied on 21 June 1993, formal 
parts omitted, in the following terms (see page 18 (SAB)):— 

"We refer to the conference in the above matter 
listed for 9.15am tomorrow. 

As the Commission is aware, the Respondent has 
initiated a course of action whereby the employees the 
subject of this conference are being given the opportu- 
nity of applying for a number of permanent positions 
with the Respondent. We are instructed that some of 
them have already been offered "Temporary" Con- 
tracts of Employment. 

Depending upon the outcome of the Respondent's 
course of action, there is potential that at least some of 
the matters presently in dispute in this matter to be 
resolved, so that they do not need to be referred for 
hearing and determination. 

It seems sensible, therefore, to defer the framing of 
a Memorandum of Matters for hearing and determina- 
tion until the process initiated by the Respondent has 
proceeded to its conclusion, and the unions have had 
the opportunity to inform themselves of any resulting 
change in positions of their members involved. 

There are already, however, some matters which 
have arisen in connection with the process initiated by 
the Respondent which the unions would appreciate the 
opportunity to discuss with the Respondent in the 
presence of and with the assistance of the Commission. 
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We would ask therefore that the conference proceed 
tomorrow morning so that the parties have the 
opportunity to discuss any issues that have arisen to 
date." 

The correspondence indicated, as the Commission at first 
instance observed, that Robe had made a suggestion which 
the Commission had accepted. That resulted in various 
forms of contract being offered to the persons involved. 

On 29 June 1993, there was a conference called, on the 
Commission's own motion, to deal with disputes as to the 
contracts of employment of the second group of employees. 
That matter was referred to in proceedings before the 
Commission on 27 August 1993, at which time the 
Commission indicated to the parties that its notes of the 
conference recorded that a proposed schedule for memoran- 
dum of matters for hearing and determination was to be filed 
by the following Wednesday, that is, one week in advance 
of the date of the conference. The schedule had still not been 
submitted by 17 August 1993. 

In due course, the memorandum of matters for hearing 
and determination, to which we have referred above, was 
decided by the Commission, and we have set it out above. 

The matter came on for hearing and determination on 16, 
17, 21 and 22 September 1993. 

There is one other matter which we should mention, and 
that is this. The Commission at first instance decided not to 
hear evidence of events, which he said were post- 
termination ((ie) after 15 December 1992), and which went 
to the offering of contracts of employment to certain people 
who had been dismissed and not to others. The reasons for 
so doing appear at page 280 of appeal book volume 2 
(hereinafter referred to as "AB2"), and we reproduce those 
reasons hereunder:— 

"Please be seated, everyone. Mr Farrell has made 
some submissions about whether I ought to take in 
certain evidence and that evidence would be concern- 
ing the matters post-termination, in particular the 
matters post-termination which went to the offering of 
contracts of employment for certain people and not to 
others. I see the matter this way: the events the 
commission is concerned with now had their genesis 
in occurrences which started around about the end of 
November and on 30 November started a chain of 
events which in my view were a continuum which 
resulted in terminations of certain workers employed 
by Robe River Iron Associates at two different times. 

Now, the terminations which are relevant in this 
instance were of a number of people, in excess of 60, 
which took place on or about 15 December. The 
commission intervened in those terminations which 
were given by notice and the effect of the intervention 
was that the employment remained on foot until the 
order lapsed. After that order there were other events. 
Those other events in short resulted in the employment 
of some of the persons involved and not the others. The 
matter which has been referred for hearing and 
determination centres itself around the fairness or 
otherwise of the terminations which were made circa 
15 December. That is the matter before the commis- 
sion. 

In my view, the contracts were extended by the order 
of the commission. They would have otherwise been 
extinguished at the end of the notice period, which 
would have taken effect in accordance with the award 
but were continued. The contracts came to an end at the 
lapsing of the order. There were new contracts entered 
into and my ruling is that matters affecting those 
contracts had no effect on the matter before the 
commission now for determination and therefore I will 
nob hear the evidence of Mr Reardon on the grounds 
of lack of relevance. I will add further to the reasons 
for my finding in this matter during my reasons proper.' 

At page 38 (AB1) the Commission at first instance 
said:— 

"There were further submissions concerning alleged 
selective re-employment. During the course of pro- 

ceedings the Commission ruled that on the basis of the 
authority of the High Court (sic) in Gregory v. Phillip 
Morris (1980) 80 ALR 455 at 471 it would not hear 
evidence on this matter.' 

Findings of the Commission at First Instance. 
The Commission made a number of findings and reached 

a number of conclusions:— 
(1) There was a conference held before the Chief 

Commissioner on 3 December 1992. 
(2) The suggestion that there was any doubt about the 

serious nature of the circumstances in which the 
workers found themselves is not sustainable when 
one looks at the notes of that conference. 

(3) What occurred at that conference should at least 
have been clear to those people who were 
specifically involved, including two employees, 
the subject of the application at first instance. 

(4) Each of the workers concerned in the case before 
the Commission, that is the "second group", had, 
after the National Day of Action on 3 December 
1992, been given another letter of warning which 
was clear in its intent (see pages 53-54 (AB1)). 

(5) The employees concerned in the application, 
together with others of the second group, had 
given the commitment which had been requested 
by Robe after that meeting. 

(6) They knew that there were some difficulties with 
the first group of workers. They went to a meeting 
on 8 December 1992, notwithstanding that they 
had received a warning letter on 3 December 
1992, which followed on other warning letters 
received about and before 30 November 1992, 
and, notwithstanding those warnings, went on 
strike. 

(7) It was open to the Commission to find, on any fair 
reading of the events, that the purpose of the strike 
was to punish the employer for terminating the 
services of the worker French and those who 
succeeded him in the first group, and the intention 
was to show solidarity with Mr French and others. 

(8) It matters not that each of the workers in the 
second group might have believed there was some 
right to exercise strike action in such circum- 
stances. There is and was no such right. 

(9) The conduct of the second group was distinguish- 
able from the circumstances described in the 
reasons for decision in application No CR 716 of 
1992; it was not a circumstance where there was 
an isolated incident; this was a withdrawal of 
labour soon after the 30 November 1992 strike for 
reasons which were quite separate. 

(10) Because of these events on the four days of the 
strike, there was incompatability, conflict, and 
impediment which not only could have been but 
was destructive of confidence between them and 
their employer, and there was, in fact, actual 
repugnance between their acts and the relationship 
((ie) between employer and employee). 

(11) The conduct of the five employees, now subject 
to review in this matter, fell squarely within the 
type of conduct described by Starke and Evatt JJ 
in their reasons for judgment in Blyth Chemicals 
Limited v. Bushnell (1933) 49 CLR 66 as being 
grounds for dismissal. 

(12) In the circumstances of these five employees, not 
only was the conduct of 30 November 1992 fresh, 
but there had been an additional clear warning on 
3 December 1992, coupled with a demand for each 
of them to report for duty on 9 December 1992. 
That demand, which had been reproduced previ- 
ously in the reasons, was a clear direction, and a 
lawful order to perform a duty under the contract 
of service which was not obeyed. 
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(13) Not only was the contract of service not obeyed 
on 9 December 1992, but there was a continuous 
breach of it until the stoppage finished on 14 
December 1992. 

(14) As a result, the Commission had, upon an 
application of the Undercliffe Nursing Home v. 
FMWU 65 WAIG 385 (the Undercliffe Case) test, 
no right to interfere with the right to terminate. 

(15) The five employees, the subject of this applica- 
tion, knew that dismissal was a real possibility in 
the event of further disruption to their employer's 
business, a disruption which they had embarked 
upon on 9 December 1992. 

(16) It was open to find that the five employees 
embarked upon that disruption as a reprisal or a 
punishment to the employer to force it to 
reconsider the terminations of the workers in the 
first group. The circumstances in this case were 
different to those which were considered by the 
Commission in application No CR 716 of 1992 
(see 73 WAIG 1878). 

(17) The matter was then before the Commission and 
it could have been decided and tested before the 
Commission. There was, therefore, no need for 
there to be a stoppage. The appellant employee 
organisations notified the Commission and then 
sought its assistance, even though they were on 
strike. The application for orders against them- 
selves was perverse. Such behaviour was not 
consonant with the objects of the Act. 

(18) They decided that using the option of the 
Commission did not impose a sufficient penalty 
upon the employer. 

(19) The unions chose to impose a penalty, and, at the 
same time, sought the refuge and protection of the 
Commission. The protection was not granted 
because it would have been at least inequitable to 
do so and contrary to s.26 of the Act. 

(20) It was only when work resumed that the Commis- 
sion did interfere through interlocutory orders to 
keep the contracts alive. If the dispute starting on 
9 December 1992 had not taken place, then the 
adjudication of the fairness or otherwise of the 
dismissal of the first group of workers because of 
what happened after 30 November 1992 could 
have occurred without damage either to Robe or 
the community at Wickham. 

Conclusions. 
What occurred in this matter is that, following notices of 

dismissal being issued to employees of Robe at Wickham 
who failed to give an undertaking to Robe to work in future, 
in terms of their contracts of service (we put the situation 
broadly because the facts of this matter were canvassed 
thoroughly by the Commission and by the Full Bench in 
their decisions (73 WAIG 1878 and 74 WAIG 19), others 
of the workforce, including some who had given undertak- 
ings, resolved, notwithstanding further warnings, to with- 
draw their labour. This they did for four days, as the 
Commission found, because notices of dismissal to the 
members of the first group of employees took effect 
commencing on 9 December 1992. Those "dismissals" 
were subsequently held to be unfair in the decisions to which 
we have just referred above. 

The second group were given notices of dismissal to take 
effect on 15 December 1992. All of the notices of dismissal 
to the first and second groups were the subject of orders on 
15 December 1992 and 24 December 1992, which ordered 
as interim orders which expired on 14 June 1993, that Robe 
should employ and continue to employ all of the dismissed 
persons, including, of course, the second group, in accor- 
dance with the order, etc, "until the date of orders 
dispositive of the matters for arbitration in application No. 
CR 716 of 1992". 

Seven out of 60 of the persons in the second group were 
not offered the new contracts of employment which made 
the other 53 or so continuous employees, in fact. 

The matter to which grounds 1 to 5 relates is the decision 
of the Commission at first instance not to admit evidence 
which tended to prove that the dismissal of the second group 
of employees was unfair, and an abuse of Robe's right of 
dismissal, in that it was not exercised bona fide, and was 
exercised for an improper purpose. 

Further, the submission was that the failure to offer 
employment to the employees named in this application was 
evidence that the dismissals were effected on a discrimina- 
tory basis. 

The Commission considered the submissions made to it 
that evidence should be admitted to prove these matters and 
decided not to entertain the evidence for the following 
reasons which we now summarise:— 

(1) The contracts were extended by order of the 
Commission after the termination of in excess of 
60 people in the second group. 

(2) The contracts would have been otherwise termi- 
nated at the end of the notice period. 

(3) The contracts came to an end when the interim 
orders "lapsed" ((ie) on 14 June 1993). 

(4) New contracts were entered into and matters 
affecting those contracts had no effect on the 
matter before the Commission now for determina- 
tion. The evidence of Mr Stephen James Reardon, 
in particular, was therefore irrelevant. 

(5) In its written reasons, the Commission added that 
it had ruled that it would not hear evidence of 
alleged selective employment on the authority of 
Gregory v. Phillip Morris Ltd 80 ALR 455 at 471. 

We would add these observations. 
Firstly, the Commission at first instance held that the only 

matter which it was to determine was whether the 
terminations, which were made on or about 15 December 
1992, were fair or unfair. 

Secondly, the Commission plainly held that the contracts 
were extended by the order of the Commission, and we 
imply that that did not alter the question which was before 
it, namely whether the terminations were unfair, in the 
Commission's opinion. 

The Commission was also plainly of the opinion that there 
were matters affecting the contracts entered into in June 
1993 which had no effect on the matter before the 
Commission for determination. That was the fairness or 
otherwise of the terminations made "circa" 15 December 
1992. 

It should be observed that, by virtue of the memorandum 
of matters for hearing and determination dated 6 September 
1993, the Commission framed the matter for determination 
as a claim that the seven employees named therein had their 
services terminated, and that the dismissals were harsh and 
unfair. 

The Commission also recorded that there was a claim for 
reinstatement of those employees. The claim was, of course, 
opposed by Robe. 

It is also necessary to observe that Gregory v. Phillip 
Morris Ltd (op cit) is authority for the proposition, inter alia, 
that whether a dismissal is harsh, unjust, or unreasonable, 
must be determined in the light of the facts as they appear 
at the relevant time. If the relevant facts are not clear, it is 
the obligation of an employer to establish those facts before 
dismissing an employee (see per Wilcox and Ryan JJ at page 
471). Their Honours also said at page 471:— 

"But, provided that the employer discharges the 
obligation to investigate the facts, a dismissal does not 
contravene the provision merely because it later 
appears that the true facts differed from those which 
appeared at the date of the decision to dismiss." 

In relation to cases of termination of a contract (and 
presumably a contract of employment), the termination of 
a contract may be justified by proof of circumstances 
existing prior to such termination, but of which the party 
terminating the contract was unaware until subsequently 
thereto (see Shepherd v. Felt and Ibxtiles of Australia Ltd 
45 CLR 359). 
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Of course, too, it is important to observe that the question 
before the Commission was whether, within the terms of the 
well known test in the Undercliffe Case (op cit), the 
dismissals were so harsh or unfair or oppressive as to 
constitute an abuse of the employer's right to dismiss. 

In this case, the evidence was, as Mr Le Miere (of 
Counsel), who appeared for the appellants, submitted, 
directed to two aspects. The first was that the dismissal of 
these persons was biased and prejudiced as to the failure to 
offer the new contracts of employment, and that their 
contracts were terminated because of their union activities, 
affiliation, or support for a union or unions in the workplace. 
Secondly, the evidence would show that the five persons 
dismissed were discriminated against and unfairly treated as 
against the vast majority of their co-employees who were 
offered new contracts, and, hence, that that demonstrated 
that the dismissals themselves were unfair. In effect, as one 
can observe, 53 employees were, in reality, not dismissed 
and seven were. 

A question was raised whether the Commission at first 
instance was correct in deciding that Mr Lawler's evidence 
was irrelevant, because he himself sought no reinstatement. 
Provided that his evidence were otherwise relevant, his 
evidence could patently not be said to be irrelevant for the 
reason expressed by the Commission. In other words, 
however, the evidence, generally speaking, was sought to be 
adduced because it went (it was said) to the attitude and 
purposes of Robe, and, secondly, because it was said to be 
evidence of part of the dismissal process. 

It is, of course, quite plain that that evidence was sought 
to be adduced only in relation to the question of unfairness 
or not of the decision to terminate, as Mr Dixon (of 
Counsel), who appeared for Robe, submitted. 

Some attention was paid by Counsel to the question of 
whether the Commission's task was restricted to the events 
of 15 December 1992 or thereabouts. 

Mr Dixon took us to the Undercliffe Case (op cit) and 
submitted that Kennedy J confined the question to be 
answered to the decision to dismiss or not. The submission 
was that such was the case here. However, Kennedy J cited 
McKeon J in Western Suburbs District Ambulance Commit- 
tee v. Tipping (1957) AR 273 at 280 where McKeon J said 
that the proper test was to ask the question "Has there been 
or has there not been oppression, injustice or unfair dealing 
on the part of the employer towards the employee?". The 
question is not one directed to the parties legal rights (see, 
too, per Brinsden J at page 386). That is, of course, quite 
clearly the law. 

A dismissal is not complete where notice is given until 
the notice expires (see Birrell v. Australian National Airlines 
Commission (1984) 5 FCR 447 at 457). A valid notice can 
only be withdrawn by the consent of the party to whom it 
is given (see Birrell v. Australian National Airlines 
Commission (op cit)). There was no withdrawal in this case. 

There were some questions to be considered. First of all, 
it was submitted by Mr Le Miere, in response to Mr Dixon, 
that the dismissal did not take effect until the interim order 
preventing the dismissal taking effect "lapsed" on 14 June 
1993. 

A dismissal has been defined in MTT v. Gersdorf 61 
WAIG 611 by the Industrial Appeal Court approving the 
definition by Fair J in Auckland Transport Board v. Nunes 
(1952) NZLR 412 as follows (at page 616):— 

"The word "dismissal" may be used in a sense of 
a peremptory or arbitrary dismissal or a dismissal after 
due notice or payment under the terms of the contract 
of employment." 

That demonstrates what is, we think, quite obvious. A 
dismissal occurs in a case where notice is given when the 
whole event of giving notice, of time expiring, and the notice 
upon that expiry of time taking effect, occurs. Giving notice 
does not effect a dismissal contemporaneous with the giving 
of notice, unless it is a summary dismissal. A decision to 
give notice is not a dismissal, but part only of the process. 
In this case, the process of termination of employment and 
re-employment fell to be examined so that the Commission 

could determine fairness. That, of course, goes to refute Mr 
Dixon's submission that all which lay to be considered here 
was the decision to dismiss. 

A consideration of an unfair dismissal must include all of 
the circumstances surrounding it. 

It is quite plain, from what the Commission at first 
instance said, that it held that the order preventing the 
termination taking effect until orders were made which were 
dispositive of certain matters in effect at 14 June 1993, was 
the only reason why the notices of termination did not take 
effect until 14 June 1993 or 15 June 1993. What occurred 
was that there was an unequivocal and binding order of the 
Commission which operated upon the notices of termination 
or dismissal to prevent their operating until the order in 
application No CR 716 of 1992 was issued and commenced 
to operate. Hence, the Commission was wrong to say that 
the question before it related only to the notices of dismissal. 
The question related to the dismissal process which was not 
completed until the notices took effect in June 1993. By the 
Commission's order, the process of termination could not 
be completed, except in accordance with that order. In fact, 
on 22 June 1993 they took effect, as Mr Hawthorne's payslip 
says (see page 376 (AB2)). This is further borne out by the 
offer of contracts to other employees to take effect from 23 
June 1993 (see page 380 (AB2)). 

The contracts came to an end, not upon the giving of 
notice, but upon the expiry of the notice period, which 
expiry occurred and was bound to occur in accordance with 
the Commission's order in this case (see Birrell v. Australian 
National Airlines Commission (op cit) per Gray J). 

There were submissions made on the one hand that it was 
the decision to dismiss which was material, and, on the other 
hand, that the dismissals as a process did not end until 14 
June 1993 or 15 June 1993 when the contracts were 
terminated. Whether it is material or not to the determination 
of this appeal is another matter. However, the Commission, 
as it recognised itself in its reasons for decision, extended 
the date of the expiration of the notice by some months. The 
Commission, for the reasons which we have set out above, 
was required to consider whether the dismissals as a process 
were fair and not the decision only to terminate in isolation. 
However, the proposed evidence would really be evidence 
of a different type from what it seemed to be characterised 
to be. The evidence, if adduced, as it was described by Mr 
Le Miere, would be evidence which, if accepted, would 
establish that the reasons for dismissal expressed by Robe 
were not in fact the reasons. In other words, if that evidence 
were accepted and preferred to the evidence for Robe, it 
would establish, as we think Mr Le Miere submitted, that 
Robe did not regard the refusal to work in accordance with 
the contracts of the employees and the award as being 
sufficient to constitute a repudiation of the contract or 
sufficient to dismiss the employees at all. This was because 
all but seven were subsequently offered contracts which 
made their employment continuous, if they accepted them. 
(There was no suggestion that there would be evidence 
adduced by Robe to counter any such evidence. Its 
admission was opposed). That was, of course, entirely 
relevant to the question of whether the dismissals were 
unfair. If there was a reason, and an unfair reason, why Robe 
dismissed these employees, then that would go to the 
fairness or otherwise of the dismissals. The case for the 
appellants, in the end, was that the notices were not 
exercised bona fide, and were exercised for an improper 
purpose and unfairly exercised. The evidence of events 
subsequent to 15 December 1992 was foreshadowed, put 
another way, to purport to demonstrate the attitude and 
purpose of Robe before the time of giving notices of 
dismissal and at the time of so giving notice, as well as 
indicating motives and reasons. 

Further, there were submissions to the effect that evidence 
would show that there was discriminatory and selective 
treatment of the claimant employees, the subject of the 
application, in that the terminations had, in effect, been 
"nullified" by the granting of new contracts of employment 
to all except seven persons named in the application before 
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the Commission at first instance, when all had initially been 
dismissed for the same reasons. That, therefore, it was 
submitted, demonstrated that the dismissals were effected 
in a discriminatory fashion and were unfair. 

Some attention was paid, in submissions, to English 
authority which referred to specific provisions relating to 
discriminatory practices in dismissals. 

If an authority were needed to establish that it is unfair 
to dismiss one group of employees and not others when the 
same misconduct is alleged against all, (and there is no 
significant distinguishing fact), then Gnatenko v. General 
Motors-Holden's Ltd (1974) 43 SAIR 760 is such authority. 
Hence, the evidence was submitted to be relevant because 
it went to the unfairness of dismissal in that respect. 

The evidence was also submitted to be relevant because 
it was part of the dismissal process ((ie) before the notice 
took effect). Since it would relate to the process, it would 
be relevant, all other things being equal, in our opinion (see 
Post Office v. Crouch [1974] 1 WLR 89 at 95-96 if authority 
were needed). The difference in statutory provisions does 
not make this case inapplicable as authority, in our opinion, 
in these proceedings. 

However, to decide a matter according to equity, good 
conscience, and the substantial merits of the case, does not 
require any support for the Commission's judgment on a 
discretionary factor by authority in every case. Discrimina- 
tory treatment has often an inherent unfairness about it (see 
RR1A v. CMEU and Others 74 WAIG 19). 

There were some submissions made too by Mr Dixon that 
it was not sought to adduce this evidence in relation to the 
question of reinstatement, but only in relation to the question 
of unfairness. For the same reasons, it would, however, be 
entirely relevant to that question also. 

We now turn to the question of the application of Gregory 
v. Phillip Morris Ltd (op cit). As an authority, it is more 
cogent than West Midlands Co-operative v. Tipton (1986) 
1 AC 536, although we are not persuaded that in every case 
events ex post facto should not be the subject of evidence 
(see Shepherd v. Felt and Textiles of Australia Ltd 45 CLR 
359). However, that is not the point. The evidence sought 
to be adduced is not evidence which arose after the event 
and which might have influenced or not the decision to 
terminate. The evidence sought to be adduced is said to be 
evidence which would tend to show that the dismissals were 
unfair because the evidence would go to the reasons for the 
dismissals themselves, and, hence, their fairness or other- 
wise. Evidence that the reason given for the dismissals was 
not the real reason is entirely relevant in this case. 

Evidence of discriminatory treatment, which would 
render the dismissals, in effect, nugatory in some cases, but 
not in others, and is said to demonstrate bias and prejudiced 
treatment, is entirely relevant. That is said to be the nature 
of the evidence sought to be adduced. Ground 1 is therefore 
made out. 

Further, the Commission, as we have said above, was 
required to take into account the whole process of dismissal. 

There were submissions by Mr Le Mi ere that, not only 
was relevant evidence excluded, depriving the appellants of 
an opportunity to establish part of their case, but also that 
the Commission at first instance thereby had failed to take 
into account a relevant consideration and had thereby erred. 
Of course, the Commission could not be said to have failed 
to take into account a relevant consideration unless, having 
heard the evidence and found as a fact what the evidence was 
adduced to establish, the Commission then failed to take that 
fact into account. Thus, what the Commission might find as 
a fact is another matter and might depend on what evidence 
is adduced by Robe, as well as the appellants. The 
Commission cannot be then said to have erred until that 
process has been completed, in which case the same 
submission might not be able to be made. 

Ground 2 takes the allegation of error beyond the 
Commission's refusing to receive the evidence concerned 
and alleged that the Commission at first instance failed to 
make certain findings. In our opinion, it was open to the 
Commission to admit that evidence. If the evidence and all 
of the evidence led the Commission to make those findings. 

it was not precluded from making them. We should add, of 
course, that had that evidence been admitted, then Robe may 
have adduced evidence to refute the allegations made, 
although we were not told that Robe would have adduced 
such evidence. 

Mr Dixon made a submission that these matters were not 
matters included in the memorandum of matters for hearing 
and determination. Mr Dixon submitted that what was 
framed as a memorandum of matters for hearing and 
determination was what was required by s.44(9) of the Act 
((ie) the Commission had set out the question, dispute, or 
disagreement which it was to hear and determine). S.44(9) 
reads as follows:— 

"Where at the conclusion of a conference held in 
accordance with this section any question, dispute, or 
disagreement in relation to an industrial matter has not 
been settled by agreement between all of the parties, 
the Commission may hear and determine that question, 
dispute, or disagreement and may make an order 
binding only the parties in relation to whom the matter 
has not been so settled." 

We have already observed that the matter before the 
Commission was not the mere question of dismissal. The 
notices did not take effect until 22 June 1993, because they 
were lawfully extended by the Commission. "Matter" 
includes the question, dispute, or disagreement in terms of 
s.44 of the Act. 

That means that the question of any refusal to re-employ 
those persons was really required to be dealt with, Mr Le 
Miere submitted. Indeed, since this was an application made 
pursuant to s.44, the Commission was not limited in the 
manner in which it might be were this an application 
pursuant to s.29. 

The industrial matter before the Commission was a matter 
which plainly related to the dismissals. If the matter could 
be resolved by hearing and determining the question framed 
as a refusal to re-employ the claimant employees, then the 
memorandum should have been amended because, not to 
deal with it, would have resulted in an undue resort to 
technicality or legal form. S.7 of the Act contains a 
definition of "industrial matter", and industrial matter 
includes any matter relating to, inter alia, "the dismissal of 
or refusal to employ any person or class of persons therein". 
For that reason, too, the evidence should have been 
admitted, and ground 2 is made out. 

Ground 3 is made out for the reasons which we have 
already expressed. 

Submissions were made that, in failing to take that 
evidence into account, the Commission at first instance 
failed to exercise its discretion correctly. That was put on 
the basis that the Commission could not have regard to the 
substantial merits of the case without considering that 
evidence and making findings. That is, of course, correct in 
a somewhat indirect way. 

Mr Dixon summarised the Commission's findings as 
follows. What occurred was not an isolated incident; there 
was four days of strike. As a result, there was incompatibil- 
ity, conflict, and impediment which was destructive of 
confidence between employer and employee. There was 
actual repugnance between their acts and the relationship. 

Further, it was submitted, summary dismissal was 
justified on the principle in Blyth Chemicals Limited v. 
Bushnell (op cit), because a lawful order to perform duties 
under the contract was not obeyed. That, of course, did not 
occur. There was a dismissal on notice in terms of the award, 
not a summary dismissal. 

Evidence which went to establishing that Robe did not 
regard alleged misconduct for some as serious enough to 
merit dismissal whilst such conduct was so regarded for 
others, was entirely relevant, particularly in the absence of 
other evidence differentiating the employees sought to be 
dismissed. The evidence was, because the employer chose 
to continue the employment relationship with 53 out of 60 
of those purported to be dismissed, albeit under a new 
contract of employment, indicative that there was not such 
incompatibility, conflict, or impediment that such employ- 
ment relationship had broken down, so that the employer no 
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longer wanted to employ those under notices. The question 
whether their conduct justified dismissal enables one to say 
that evidence of the employer's conduct was relevant, too. 

The Commission had, of course, asked itself the wrong 
question, as Mr Le Miere submitted. It restricted itself to a 
consideration of whether the dismissal was unfair, confined 
to evidence of what occurred on or before 15 December 
1992. It therefore did not consider the dismissals, but the 
notices of dismissal and events leading up to the giving of 
the notices, together with some evidence of the employer's 
reasons for acting as the employer did. In so doing, the 
Commission erred. 

The first five grounds of appeal relate to the failure to 
admit certain evidence. They do not and could not relate to 
any failure to make findings. The Commission might, for 
example, not accept the evidence or might prefer other 
evidence. 

As to ground 4, there was a submission that the 
Commission at first instance failed to have regard to 
s.26(l)(a) of the Act, which requires the Commission to 
exercise its jurisdiction in accordance with equity, good 
conscience, and the substantial merits of the case. Hence, the 
task before the Commission was not to determine a legal 
question, but to carry out an arbitral function, and, in so 
doing, to decide the matter according to equity, good 
conscience, and the substantial merits of the case. However, 
in deciding that the evidence of events after 15 December 
1992 were irrelevant, the Commission was concerned only 
with the contract of employment and the notices given on 
14 December 1992. TTiat much is, of course, correct. 
However, that submission cannot succeed because the 
substantial merits of the case depend on what is the totality 
of the evidence. Whilst the Commission erred in excluding 
the evidence, it cannot be said that it did not act according 
to the substantial merits of the case by excluding it. That is 
because the Commission, having admitted the evidence, 
then has to find facts. Until it does so, it is premature to say 
that it did not consider the substantial merits of the case. The 
evidence, once submitted, might, as we have observed 
earlier, be not accepted or might be susceptible of having 
little weight attached to it. 

It was submitted that the Commission at first instance 
should have treated the dismissal of all employees in the 
second group and the re-employment of some employees, 
namely the majority, as relevant to the fairness of the 
dismissal of the claimant employees. For the reasons which 
we have set out above, that was the case. The Commission 
erred in failing so to do, and therefore ground 4 is made out. 

For the same reasons, generally, as we have set out above, 
ground 5 is made out. 

We now turn to ground 6. There was a great deal of 
argument over whether the Commission should have taken 
into account the belief by the employees that they had a right 
to strike in the circumstances. In our opinion, that was 
plainly a relevant factor because a decision to strike, based 
on a misapprehension of one's right to strike, is somewhat 
different from a deliberate refusal to work with full 
knowledge that one had no right to strike. The submission 
was that the workers' belief that they had a right to strike 
went to the nature and quality of their conduct. That, of 
course, is valid. A mistaken belief which was reasonable that 
there was a right to strike would clearly make a course of 
action less culpable than the case where, well knowing that 
it was wrong to strike and that there was no right to do so 
(if there were no such right in the circumstances), employees 
persisted in going on strike. This was said to be a failure to 
take into account a relevant consideration. 

The law relating to irrelevant considerations is as follows. 
In exercising a discretionary power, an authority must have 
regard to all matters which it is bound by statute expressly 
or impliedly to consider, and must not be guided by 
considerations which are in the same way irrelevant or 
extraneous to the power (see Associated Provincial Picture 
Houses Ltd v. Wednesbury Corporation [1948] 1 KB 223 at 
228, Falkirk Assurance Society Ltd v. Life Insurance 
Commissioner [1975] 50 ALJR 324 at 329 (HC), R v. 
Trebilco and Others; ex parte F S Falkiner and Sons Ltd 

(1936) 56 CLR 20 at 32, and R v. Vestry of Saint Pancras 
(1890) 24 QBD 371 at 375-376, and see, generally, Hotop 
"Principles of Administrative Law" at 225-226). In our 
opinion, from what the Commission found, as it is recorded 
at pages 58-62 (AB1), the Commission did not fail to take 
into account a relevant consideration. Rather, what the 
Commission did was made a finding of fact that in all of the 
circumstances the employees, including the five gentlemen 
in question, knew well or ought to have known that to strike 
was contrary to their contracts. 

Further, the submission was that the Commission at first 
instance did not take into account the conduct of the 
employer which brought about the situation and which was 
a relevant consideration. This was because, as the Commis- 
sion found at first instance, the first group were unfairly 
dismissed (see RRIA v. CMEU and Others 74 WAIG 19). 

It was submitted that the second group took strike action 
because the first group were unfairly dismissed. (That they 
did). Accordingly, the exercise of the discretion miscarried, 
it was submitted, because the fact of the matter was that that 
is what occurred. That was plainly a relevant consideration, 
and it was not taken into account. It was relevant because 
it made culpable conduct, if it were culpable, less culpable, 
because Robe, too, was at fault. However, the Commission 
recognised that fact, but then relied on the relevant 
consideration, having found the fact that it was not necessary 
to strike and the matter ought properly to have been dealt 
with by coming to the Commission, which, in the end, found 
the first dismissals unfair. Grounds 6 and 7 are not made out. 

As to ground 8, the law relating to how the Commission 
carries out its duty to afford natural justice was thoroughly 
canvassed in RRIA v. AMWSU and Others 72 WAIG 25. 
However, s.26(3) of the Act is different in its effect from the 
denial of natural justice at common law (see AMIEU v. 
Clover Meats 73 WAIG 3322). 

It was submitted that the finding that the second group 
chose to take strike action rather than choosing the option 
of the Commission, which did not impose sufficient penalty 
upon Robe, was made contrary to s.23 of the Act. Indeed, 
the motives of the employee organisations in questions of 
punishment alleged to have been a motive for the action 
taken was canvassed at some length. It was submitted that 
because the Commission did not inform the intended 
appellants that it intended to take this matter into account, 
and did not afford the appellants the opportunity of being 
heard in relation to the matter, that there was an error of law. 
The finding of the motive that they intended to punish Robe 
(see page 63 (AB1)) was not raised by the appellants, and 
should not have been a matter for finding without an 
opportunity to address the Commission being afforded the 
appellants. 

Mr Dixon submitted that the appellants must show that 
they were deprived of a proper opportunity of putting any 
submissions or of addressing the issue of the motive of the 
employees in engaging in industrial action when the 
Commission was already "seised" of the issues. It is clear 
from the transcript (pages 315, 316, 350 and 353-354 (AB)) 
that this issue was recognised and referred to in Mr Farrell's 
submissions and was also referred to in Mr Dixon's 
submissions. 

Further, the question of motivation was debated with the 
Commission at first instance. The issue of strike action and 
the reason for it was squarely put before the Commission 
by Mr Dixon and by Mr Farrell, and it is quite plain from 
the transcript of proceedings that the Commission did not 
contravene s.26(3) of the Act in making findings as it did 
without affording any further opportunity to be heard, 
sufficient opportunity having been afforded to the parties. 

In our opinion, the Commission at first instance was able, 
on the material before it, to draw the conclusion which it did 
that the second group of employees chose to take strike 
action rather than going to the Commission without 
offending s.26(3) of the Act. This was because there was 
ample evidence and there were submissions to that effect 
which ought to have put the appellants on notice. Indeed, 
there is evidence from the submissions made, to which we 
have referred, that it did. That ground is not made out. 
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We have considered all of the material, all of the 
submissions, and all of the authorities. For those reasons, we 
would uphold the appeal, suspend the decision at first 
instance, and remit the matter back to the Commission to 
hear and determine in accordance with these reasons and 
according to law. 

Order accordingly. 

Appearances: Mr R.L. LeMiere (of Counsel) and with 
him Mr B.L. Tee (of Counsel) on behalf of the appellants. 

Mr H.J. Dixon (of Counsel) and with him Mr P.A. 
DeZwart (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 

Branch and Others 
(Appellants) 

and 

Robe River Iron Associates. 
(Respondent). 

No 1394 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

16 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 24th and 25th days of November 1993, and 
having heard Mr R L LeMiere (of Counsel) and with him 
Mr B L Tee (of Counsel) on behalf of the appellants and Mr 
H J Dixon (of Counsel) and with him Mr P A DeZwart (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 16th day of March 1994 
wherein it was found that the appeal should be upheld, it is 
this day, the 16th day of March 1994, ordered:— 

(1) That appeal No 1394 of 1993 be and is hereby 
upheld. 

(2) That the decision of the Commission in applica- 
tion No CR 263 of 1993 made on the 1st day of 
October 1993 be and is hereby suspended and the 
matter be and is hereby remitted back to the 
Commission to hear and determine in accordance 
with the reasons for decision of the Full Bench 
issued herein and according to law. 

By the Full Bench, 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John James Reynolds 

(Appellant) 
and 

Swift and Moore Pty Ltd. 
(Respondent) 

No. 1502 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER C.B. PARKS. 

21 March 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

There were three applications in this matter which alleged 
unfair dismissal and sought reinstatement, all three appli- 
cants having been dismissed at around the same time by 
their employer, the respondent, Swift and Moore Pty Ltd. 
The applications were heard together at first instance. 

One of the employees was the appellant in these 
proceedings, Mr John James Reynolds (hereinafter referred 
to as ''Mr Reynolds"). 

The background to the dismissals was as follows. Swift 
and Moore Pty Ltd was, at all material times, a wholesale 
distributor of liquor, whose Western Australian Branch 
Manager, at the material time, was Mr Anthony William 
Bartrop, one of the three employees dismissed. 

From 1985, Mr Reynolds and Mr Garry Leonard 
Marshall, another dismissed employee, were employed as 
Sales Representatives. Mr Paul Geoffrey Baynton was the 
Western Australian Sales Manager and their superior. Mr 
Neil Andrew Simpson was the National General Manager, 
Sales, having been appointed to that position in 1992 after 
serving Swift and Moore Pty Ltd in other capacities prior 
to that. 

Mr Simpson had identified a marked downturn in the 
sales results achieved by the South Australian and Western 
Australian branches. 

In mid-1992, sales conferences were held and Swift and 
Moore Pty Ltd produced a programme which set out in some 
detail the modus operand! which all sales staff were required 
to follow in their dealings with their customers. The 
programme, as we have said, contained detailed instructions 
and was called the CLOSER Programme (see exhibit R2). 
As the Commission at first instance observed, it was to 
become the handbook or "bible" for all employees. 

In addition, there were training programmes put in place. 
It was the responsibility of State Managers and Sales 
Managers to ensure that Sales Representatives were trained 
in and practised the required sales techniques. 

In January 1993, there was a national sales conference at 
which all State Managers were fully briefed as to the 
company's new expectations. 

In February 1993, Mr Simpson visited Perth. He gave 
advice to Mr Bartrop directed to improving the performance 
of the Western Australian branch. 

His evidence was that he observed a disturbing lack of 
morale within the branch. In addition, he went with Mr 
Reynolds on visits to customers and formed the impression 
that Mr Reynolds had not been trained in selling, and, 
further, that Mr Reynolds' "on the job performance" might 
be used as an example of how not to sell. Mr Simpson also 
drew to Mr Bartrop's attention Mr Reynolds' behaviour and 
foul language at a social function in June 1992. 

Mr Baynton, the Western Australian Sales Manager, had 
counselled Mr Reynolds and issued a stem formal written 
warning to him on the topic of sales figures, customer 
complaints, and alcohol (see exhibit R5). It was alleged that 
Mr Reynolds had problems with the use of alcohol. 
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Copies of the memorandum were given by Mr Baynton 
to Mr Bartrop and Mr Simpson. Mr Bartrop objected to Mr 
Baynton's action and required him to submit his resignation. 
Mr Simpson intervened, and Mr Bartrop, as a result, 
apologised to Mr Baynton. 

After a trip to Perth in April 1993, Mr Simpson confirmed 
in a memorandum to Mr Bartrop dated 19 April 1993 the 
areas of concern discussed (see exhibit R3). 

However, he became further concerned in May 1993 
because no progress had been made, in his opinion, in 
Western Australia. 

On Friday, 21 May 1993, at the Burswood Resort, he 
dismissed Mr Bartrop. 

That same day, after informing Mr Baynton and Mr 
Oldham, the other Sales Manager, of what he had done, he 
held a meeting with Sales Representatives. Mr Reynolds 
was on sick leave at that time. Mr Marshall was dismissed. 
Mr Baynton, Mr Oldham, and Mr Simpson had a discussion 
which resulted in their agreeing that Mr Reynolds should be 
dismissed. 

On Monday, 24 May 1993, Mr Baynton went to the home 
of Mr Reynolds in Kalamunda and dismissed him with one 
month's pay. Mr Reynolds was absent on sick leave. Mr 
Marshall was also dismissed that day. Mr Reynolds was on 
paid sick leave. That was Mr Bartrop's evidence. It was also 
his evidence that he would probably say that Mr Reynolds 
would have accrued 90 days sick leave because he was not 
a person who really took any sick time off. Mr Bartrop 
approved his sick pay (see pages 27-28 (AB)). Mr Bartrop 
also said there was no query at this time raised about paying 
him sick leave. 

There seems to be no dispute of Mr Clohessy's assertion 
(see page 20 (AB)) that Mr Reynolds had accumulated some 
90 days sick leave, that the doctor had certified him to return 
to work on or about 4 September 1993, and that at the time 
he was given notice of termination there was an outstanding 
sick leave benefit of 75 days. Mr Reynolds testified that at 
the date of termination he had been on paid sick leave for 
approximately 30 days. 

FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE 

The Commission found as follows:— 
(1) There was no evidence that Mr Reynolds began 

to comply with the requirements of the CLOSER 
Programme. 

(2) Mr Reynolds had a drinking problem. 
(3) Mr Baynton made his wishes known to the Sales 

Representatives at least as early as 10 February 
1993 (see exhibit R11). 

(4) The CLOSER Programme was introduced in 
mid-1992, and the evidence is that Mr Reynolds 
did not follow its guidance. 

(5) He received a formal written warning in March 
1993. 

(6) The authorities are clear that a termination on sick 
leave is lawful (see Re Coal Mining Industry 
(Miners) Award 1954 NSW 1 FLR 327 (CIC)). 

(7) Whilst many employers might adopt a different 
approach and delay the dismissal until the sick 
leave period was completed, it is not possible to 
say that this employer had abused its rights on this 
occasion. 

(8) The evidence established that Mr Reynolds did 
not meet the clearly expressed requirements of the 
employer in relation to his work performance and 
his behaviour. He was dismissed in accordance 
with the terms of his contract. 

CONCLUSIONS 
It was submitted to us that the legal error in finding that 

the employment was lawfully terminated led to consequen- 
tial errors in assessing the circumstances of the case. 

This appeal really turns upon the complaint that the 
Commission at first instance failed to find that the dismissal 
was unlawful, and that the Commission, therefore, failed to 

take into account a relevant consideration. To fail to take 
into account a relevant consideration is an error of law. This 
was a discretionary decision (see Norbis v. Norbis 65 ALR 
12). Relevant considerations were required to be taken into 
account. 

The question was squarely put. Could Mr Reynolds as an 
employee on paid sick leave be given notice of dismissal? 
The second question was one of the fairness or unfairness 
of terminating an employee on sick leave. Indeed, so the 
submission went, he was summarily dismissed whilst on 
sick leave. 

A number of authorities were cited to us in relation to this 
question. 

Firstly, there was Re Coal Mining Industry (Miners) 
Award 1954 NSW (op cit). In that case, Cessnock Collieries 
Limited gave a week's notice of termination to 209 
employees on 16 January 1959, and notices were sent to 
another 22 who did not report for work on 12 January 1959. 
At least some of those 22 claimed to be on sick leave. The 
Commonwealth Industrial Court (Spicer CJ, Dunphy and 
Morgan JJ) held that if notice of termination is given by 
either party as prescribed in the award it runs whether it is 
given whilst an employee is away from work because he is 
sick and unable to work or that state of affairs arises after 
the notice of termination has been given and before it 
expires. Their Honours observed that they found nothing in 
the award to suggest the contrary. Further, they held that on 
expiry of a notice of termination in either of those cases the 
employment came to an end, and, further, there was nothing 
in the sick leave provisions which expressly or by necessary 
implication limited the right of either party to terminate the 
employment under the award, namely the Coal Mining 
Industry (Miners) Award 1954 NSW, they held. 

We were also taken to two decisions of the Industrial 
Appeal Court. 

In Hillview Nursing Home v. Hospital Employees' 
Industrial Union of Workers, WA (1974) 54 WAIG 1545 per 
Burt J at page 1546 (where His Honour cited Automatic Fire 
Sprinklers v. Watson (1946) 72 CLR 435 at 467 per Dixon 
J), a person whose employment was subject to the Nursing 
Aides and Nursing Assistants (Private Award) was given 
one week's notice of termination of employment whilst she 
was on five weeks annual leave. Burt J (as he then was) held 
that the effect of the annual leave provision was that the 
contract of service continued throughout the period of five 
weeks of annual leave, this being a notion conveyed by the 
word "leave" and the expression "on full pay". This was 
something to which in the terms of the relevant clause of the 
award the employee was entitled. Accordingly, the em- 
ployer's right to terminate the employment on notice was 
required to be read subject to the annual leave clause. 
Further, the employer could not give notice to terminate the 
employment within the period of leave (see per Burt and 
Wickham JJ, and see, too, per Wallace J). 

Further, AMWSU v. Multicon Engineering (WA) Pty Ltd 
(1980) 60 WAIG 1055 is authority for the proposition, inter 
alia, that an employer cannot give notice which is given so 
as to run concurrently with a worker's period of annual paid 
leave granted under an award. Such a notice is ineffective 
and invalid. 

In AWU v. BHP Minerals Ltd (1989) 69 WAIG 1025, the 
question of termination of a contract while a person was on 
a sickness and benefit plan arose, but the effect of Hillview 
Nursing Home v. Hospital Employees' Industrial Union of 
Workers, WA (op cit) and AMWSU v. Multicon Engineer- 
ing (WA) Pty Ltd (op cit) was not considered because it was 
not argued at first instance. That case cannot be taken as 
authority, contrary to the position taken by Mr Hocking's 
client in this matter. 

In AMIEU v. Metro Meats Linley Valley 71 WAIG 2653, 
Halliwell SC applied Hillview Nursing Home v. Hospital 
Employees' Industrial Union of Workers, WA (op cit) to 
rostered days off and held that an employer could not direct 
an employee to take his rostered days off during the period 
of notice of termination. 

Mr Kenner (of Counsel), who appeared for Swift and 
Moore Pty Ltd, relied to a great extent on dicta in Re Coal 
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Mining Industry (Miners) Award 1954 NSW {op cit), 
wherein it was observed that there was a difference between 
annual leave and sick leave. The distinction relied upon was 
this. If an employee's employment comes to an end, the 
number of days of his annual leave accrued to him can be 
calculated with precision at that time, whilst his days of sick 
leave cannot be so calculated, except as to a maximum 
entitlement which would be reduced if his sickness, which 
prevented him from working, did not exhaust that entitle- 
ment. At the same time. Their Honours observed that if the 
award had to contemplate some "sick leave" rights 
remaining to an employee from that employer at the 
termination of the employment, a form of words could 
perhaps have been devised to cover the situation. Their 
Honours' opinion in Re Coal Mining Industry (Miners) 
Award 1954 NSW {op cit) expressed at page 333 of the 
report was as follows:— 

"In our opinion if notice of termination is given by 
either party as prescribed in the award it runs whether 
it is given whilst an employee is away from work 
because he is sick and unable to work or that state of 
affairs arises after the notice of termination has been 
given and before it expires. We find nothing in the 
award to suggest the contrary. On expiry of the notice 
of termination in either of these cases the employment 
comes to an end. There is nothing in the sick leave 
provisions which expressly or by necessary implication 
limits the right of either party to terminate the 
employment under cl. 5 (c)." 

The Full Bench's attention was drawn to the reasons for 
judgment of Gallagher J, sitting as the Coal Industry 
Tribunal, in Dooley's Case (11 March 1957) Coal Industry 
Tribunal (unreported), but referred to in some detail in Re 
Coal Mining Industry (Miners) Award 1954 NSW {op cit) 
at pages 333-335. In that case, an employee called Mr 
Dooley was on sick leave when he got notice of termination 
of his employment. His union claimed that so long as he was 
too sick to work he was entitled to payment of wages until 
his accumulated sick leave rights had expired. The employer 
expressed a contrary view. Gallagher! referred to authorities 
relating to termination of employment which occurred 
whilst an employee was on long service leave, and on annual 
leave. These were in Re Municipal Council of Sydney v. 
Harvey (1932) AR (NSW) 180 and in Re Breadcarters 
(Cumberland) Award (1921) 20 Industrial Gazette (NSW) 
1020. His Honour expressed the opinion that the position in 
relation to sick leave was not substantially different from the 
position in relation to long service leave. Hence, the 
dismissal of Mr Dooley, so Gallagher J held, could not 
legally have taken effect until after the full period of paid 
sick leave to which he had become entitled. 

Their Honours in Re Coal Mining Industry (Miners) 
Award 1954 NSW {op cit) declined to apply Gallagher J's 
judgment, saying that the principle enunciated in Re 
Breadcarters (Cumberland) Award (1921) {op cit) and in Re 
Mount Kembla Colliery (29 November 1954) Print CR 1061 
that a notice given to an employee in the one case where he 
was absent on annual leave and in the other where the 
employee was absent on long service leave must be so 
worded as to run from the expiration of the leave could not 
have any application to a period of sick leave under the 
provisions of the award, the period of which was necessarily 
uncertain. 

In Re Cake, Smallgoods, Etc, Baking Trades Award 
(1976) A1LR 326 Pryke C referred to a number of authorities 
including Re Coal Mining Industry (Miners) Award 1954 
NSW {op cit). Hospital Employees' Industrial Union of 
Workers, WA v. Hill view Nursing Home (1974) 54 WAIG 
1075 (at first instance before the Industrial Magistrate), and 
the dicta of Findlay C in Re Liquor and Allied Industries 
Hotels, Hostels, Clubs and Boarding Establishments (ACT) 
Award 1955 96.CAR 810 at 811 where Findlay C said:— 

"It appears to me that an employee in industry with 
an accumulated credit of sick leave is entitled to the 
benefit of such leave when legitimately absent from 
work on account of sickness. In terms of the existing 
award an employee may be given notice at any time 
during an absence on account of sickness with a result 

that any sick leave entitlement accrued due to an 
employee over a period of time terminates at the time 
the dismissal notice expires." 

The Commission at first instance did not refer in its 
reasons for decision to Hillview Nursing Home v. Hospital 
Employees' Industrial Union of Workers, WA {op cit) or 
AMWSU v. Multicon Engineering (WA) Pty Ltd {op cit), 
both of which are binding authority, unless they are 
distinguishable in law or in fact. 

The question in this case would be whether the position 
in relation to purported termination whilst a person was on 
sick leave was different from purported notice of termina- 
tion whilst a person was on annual leave or on long service 
leave. In the latter two cases, on the authority of Hillview 
Nursing Home v. Hospital Employees' Industrial Union of 
Workers, WA {op cit) and AMWSU v. Multicon Engineer- 
ing (WA) Pty Ltd {op cit), such notices of termination would 
be invalid. 

However, some attention should firstly be paid to the 
award which bound Swift and Moore Pty Ltd. That award 
is the Commercial Travellers and Sales Representatives' 
Award 1978, No R 43 of 1978 (hereinafter referred to as 
"the award"). It was referred to in opening by Mr Clohessy 
(see page 20 (AB)), and there seems to be no dispute that 
it was the award which bound Swift and Moore Pty Ltd. The 
wording of the appropriate clauses, clauses 13 and 16, are 
as follows:— 

"13.—Contract of Service. 
The employment of any worker shall be terminable 

by two weeks' notice on either side. In the event of such 
notice not being given two weeks' wages shall be paid 
by the employer to the worker, or two weeks' wages 
shall be forfeited by the worker to the employer. 
Provided that a worker may be summarily dismissed 
for misconduct in which case he shall be paid up to the 
time of dismissal only." 

"16.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or 

remain at his place of employment 
during the ordinary hours of work by 
reason of personal ill health or injury 
shall be entitled to payment during such 
absence in accordance with the follow- 
ing provisions: 

(b) Entitlement to payment shall accrue at 
the rate of 6 1/3 hours for each 
completed month of continuous service 
with the employer. 

(c) ... 
(2) The unused portions of the entitlement to 

paid sick leave in any one year shall 
accumulate from year to year and subject to 
this clause may be claimed by the worker if 
the absence by reason of personal ill health 
or injury exceeds the period for which 
entitlement has accrued during the year at the 
time of the absence. Provided that a worker 
shall not be entitled to claim payment for any 
period exceeding ten weeks in any one year 
of service. 

(5) (a) Subject to the provisions of this sub- 
clause, the provisions of this clause 
apply to a worker who suffers personal 
ill health or injury during the time when 
he is absent on annual leave and a 
worker may apply for and the employer 
shall grant paid sick leave in place of 
paid annual leave. 

(b) Application for replacement shall be 
made within seven days of resuming 
work and then only if the worker was 
confined to his place of residence or a 
hospital as a result of his personal ill 
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health or injury for a period of seven 
consecutive days or more and he pro- 
duces a certificate from a registered 
medical practitioner that he was so 
confined. Provided that the provisions 
of this paragraph do not relieve the 
worker of the obligation to advise the 
employer in accordance with subclause 
(3) of this clause if he is unable to attend 
for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by 
paid sick leave shall not exceed the 
period of paid sick leave to which the 
worker was entitled at the time he 
proceeded on annual leave and shall not 
be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted 
by the employer in accordance with 
paragraphs (a), (b) and (c) of this 
subclause, that portion of the annual 
leave equivalent to the paid sick leave 
is hereby replaced by the paid sick leave 
and the replaced annual leave may be 
taken at another time mutually agreed to 
by the employer and the worker or, 
failing agreement, shall be added to the 
worker's next period of annual leave or, 
if termination occurs before then, be 
paid for in accordance with the provi- 
sions of Clause 15.—Annual Leave. 

(e) Payment for replaced annual leave shall 
be at the rate of wage applicable at the 
time the leave is subsequently taken 
provided that the annual leave loading 
prescribed in Clause 15.—Annual 
Leave shall be deemed to have been 
paid with respect to the replaced annual 
leave. 

(6) ... 
(7) ..." 

It will be noted that there is no express authorisation for 
an employer to terminate an employee's employment whilst 
the employee is absent through sickness, nor is there any 
express prohibition upon the same occurring. 

Clause 16 also provides, it should be noted, that the 
unused portions of the entitlement to paid sick leave 
(calculated so that it will accrue at the rate of 6 1/3 hours 
for each completed month of continuous service with the 
employer) shall accumulate from year to year and may be 
claimed by the worker if the absence by reason of personal 
ill health or injury exceeds the period for which entitlement 
has accrued during the year at the time of the absence. 
However, the worker is not entitled to claim payment for any 
period exceeding ten weeks in any one year of service. That 
means that he would not be able to claim more than 10 
weeks wages. 

Firstly, as Mr Hocking (of Counsel), who appeared for Mr 
Reynolds, submitted, an employer cannot give notice which 
in its terms would terminate the employment within an 
employee's period of paid annual leave granted under an 
award. 

In this case, there was no express prohibition upon giving 
notice of termination while a person is on sick leave. In this 
case, Mr Reynolds was paid one month's salary on 
termination and some bonus bonds. He was not, as Mr 
Hocking submitted, summarily dismissed. 

On consideration of the authorities, we are not of the 
opinion that a termination, whilst the employee whose 
contract is to be terminated is on sick leave, is distinguish- 
able from terminations whilst a person is on long service 
leave, or on annual leave, in a case where that sick leave is 
quantified and has been approved in advance, as was the 
case here. That is not to say that any termination whilst a 
person is on sick leave is not invalid. 

Certainly, Mr Kenner's submission was that there is a 
distinction. This is because once the contract comes to an 
end, there is no further entitlement. The distinction from 
annual leave is that often there is a provision in a contract 
or award which says that an employee is entitled to a 
payment beyond termination in respect of a benefit accrued, 
but sick leave, so the submission went, does not go beyond 
termination. However, sick leave is something to which the 
employee is entitled under the award, and, indeed, he/she 
may use accrued sick leave under this award, provided that 
it does not exceed ten weeks in any one year. Annual leave 
is something, too, to which an employee is entitled. It is a 
contractual right arising out of an employee's service to 
contribute to his/her efficiency. Sick leave may also be a 
contractual right, or, more accurately in this case, an award 
right. The award provides no right to interfere with it. We 
are loathe to interpret the award as conferring such a right, 
in the absence of any such express authorisation. The giving 
of notice is an interference with a benefit which the award 
confers (see AMWSU v. Multicon Engineering (WA) Pty 
Ltd {op cit)). There is a legal presumption against taking 
away a vested contractual (in this case award) right in the 
absence of a clear direction in the award (see AMWSU v. 
Multicon Engineering (WA) Pty Ltd {op cit)). In Graham v. 
Baker [1961] 106 CLR 340 at 345-346, Dixon CJ, Kitto and 
Taylor JJ said:— 

"But the contract contemplates the possibility that 
circumstances of a defined character may arise and 
prevent the employee from performing his duties. In 
those circumstances he is to be entitled to absent 
himself on sick leave and, subject to specified limits, 
to receive "full pay" whilst on leave. In our view the 
respondent's contract says no more and no less than 
that, if he becomes unable by reason of sickness or 
other specified causes to perform his ordinary duties, 
nevertheless his right to "full pay" or, in other words, 
his ordinary wages, shall continue to be payable, 
subject to the limits specified, during the period of his 
absence." 

If notice were allowed to run concurrently with sick leave, 
the worker would be denied the benefit of sick leave. 

In that case, the contract contained a provision for sick 
leave on full pay. That was the case in relation to annual 
leave in Hillview Nursing Home v. Hospital Employees 
Industrial Union of Workers, WA {op cit). However, the 
characterisation given sick leave in Graham v. Baker (op cit) 
is no different from that given long service leave or annual 
leave as a right. One is entitled to full pay for sick leave 
under this award after qualifying for it by service. 

In our opinion, having regard to what we have just said 
and the authorities to which we have referred, the reasoning 
in Re Coal Mining Industry (Miners) Award 1954 NSW {op 
cit) is not cogent. We are not bound by it. We would not 
follow that case. 

The reasoning in Dooley's Case {op cit) is more cogent 
and more in line with that in Hillview Nursing Home v. 
Hospital Employees' Industrial Union of Workers, WA {op 
cit) and AMWSU v. Multicon Engineering (WA) Pty Ltd 
{op cit). In other words, in a case such as this, where a person 
is entitled to sick leave, has accumulated it, and has gone 
on leave for a quantified period with approval, then the 
notice of termination has been given, there is no authority 
in the award which amends or removes the employee's right 
and the notice to terminate is invalid. There is no material 
distinction from situations which arose in Hillview Nursing 
Home v. Hospital Employees' Industrial Union of Workers, 
WA {op cit) and AMWSU v. Multicon Engineering (WA) 
Pty Ltd {op cit) where persons had gone on quantified 
periods of annual leave, etc, to which they were entitled 
under the award. Sick leave is a contractual or award right, 
as it was described in Graham v. Baker {op cit). 

The award here provides no right to an employer to 
interfere with it. The giving of the notice of termination was 
an interference with that right. There is a legal presumption 
against such interference, and the award should not be 
construed so as to take away any such leave entitlements 
conferred by it in this case. 
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Further, it is an additional benefit to the benefit of two 
weeks pay in lieu of notice (see per Brinsden J in AMWSU 
v. Multicon Engineering (WA) Pty Ltd (op cit)). 

Accordingly, the notice was not effective to terminate the 
contract. Ipso facto, such an invalid notice purporting to 
deprive the employee of a benefit to which he was entitled 
was unlawful and invalid. In the circumstances of this case, 
too, because it was unlawful and invalid and because its 
effect was plainly and foreseeably to deprive Mr Reynolds 
of a benefit which had accrued to him, the dismissal was 
unfair. 

We would add that no attack was made upon the finding 
of the Commission at first instance as to the unsuitability 
of Mr Reynolds to continue in his employment and the 
warnings given to him, nor would they have been so 
successful upon our reading of the evidence which was 
before the Commission, having regard to its observation of 
the witnesses, as well as its assessment of the evidence 
given. 

However, there are matters such as reinstatement and 
other claims not decided by the Commission at first instance 
which ought to be decided. 

We would suspend the decision and remit the matter to 
the Commission at first instance to hear and determine the 
matter in accordance with these reasons and according to 
law. 

Order accordingly 
Appearances: Mr G.N. Hocking (of Counsel) on behalf 

of the appellant. 
Mr SJ. Kenner (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John James Reynolds 
(Appellant) 

and 
Swift and Moore Pty Ltd. 

(Respondent) 
No. 1502 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 

COMMISSIONER J.F. GREGOR 
COMMISSIONER C.B. PARKS. 

21 March 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of February 1994, and having heard 
Mr G N Hocking (of Counsel) on behalf of the appellant and 
Mr S J Kenner (of Counsel) on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 21st day of 
March 1994 wherein it was found that the appeal should be 
upheld, it is this day, the 21st day of March 1994, ordered 
as follows:— 

(1) That time be and is hereby extended to and 
including the 24th day of December 1993 for the 
appellant herein to file an application to extend 
time for lodging an appeal book. 

(2) That time be and is hereby extended to and 
including the 31st day of December 1993 for the 
appellant herein to lodge appeal books. 

(3) That appeal No. 1502 of 1993 be and is hereby 
upheld. 

(4) That the decision of the Commission in applica- 
tion No. 851 of 1993 made on the 10th day of 
November 1993 be and is hereby suspended and 
the matter be and is hereby remitted back to the 
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Commission, as constituted at first instance, to 
hear and determine the same in accordance with 
the reasons for decision of the Full Bench issued 
herein and according to law. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

K N Rich 
(Appellant) 

and 
Greenpeace Australia Ltd 
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No 187 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER S A KENNEDY. 

29 March 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

Mr Kenneth Neil Rich, the appellant in these proceedings, 
was an employee of Greenpeace Australia Ltd, an organisa- 
tion involved in matters of the environment. 

On 7 October 1993 Mr Rich was dismissed from his 
position as a community activist by Greenpeace Australia 
Ltd, which employment had commenced on 14 February 
1993. 

He alleged in an application filed in the Commission on 
1 December 1993, at 11.05 am, that he was unfairly 
dismissed and sought reinstatement. 

The matter came on before the Commission which found 
that Mr Rich had failed to demonstrate that the dismissal 
was objectively unfair, and that he had been dismissed after 
a number of complaints had been made to his employer 
about his conduct while canvassing the public door-to-door, 
and after Greenpeace Australia Ltd had drawn to Mr Rich's 
attention its concern about the complaints and the behaviour 
which had led to them. Indeed, the Commission at first 
instance found that Mr Rich was aware that a further 
complaint could lead to his dismissal. A further complaint 
was received and he was dismissed. The Commission, to 
paraphrase, found that the dismissal was not unfair. 

These findings were not attacked in the submissions made 
by Mr Rich upon the appeal. As we understand it, Mr Rich 
attacks the decision at first instance because, as he 
submitted, the Commission erred because it had stated that 
Mr Rich had not demonstrated that his dismissal was harsh 
or oppressive. In support of this, the submission was that the 
claim of unfair dismissal was made by application lodged 
in the Commission on 1 December 1993, Mr Rich having 
been dismissed from his position with Greenpeace Australia 
Ltd well before that date, namely on 7 October 1993. The 
application was accepted by the Commission on 1 December 
1993, as we have said. Mr Rich's submission, therefore, was 
that the application was accepted as being made under the 
old legislation not under the new legislation ((ie) the 
amendments to the Industrial Relations Act 1979 which 
were proclaimed and came into operation on 1 December 
1993). Because the application was made under the "old 
legislation", the submission was that the Commission had 
erred in requiring Mr Rich to prove that he received harsh 
and oppressive treatment at the hands of his employers, not 
merely unfairness. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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The submission should be seen in the light of the 
legislation. Before s.29 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act") was 
amended, and before s.29 A of the Act was amended, the 
claim which an employee was entitled to make was that he 
has been unfairly dismissed from his employment". The 
amendment which came into operation on 1 December 1993 
refers to a claim by an employee that he has been "harshly, 
oppressively or unfairly dismissed from his employment". 
In other words, the words "harshly, oppressively or" have 
been inserted in front of the word "unfairly in the second 
line of s.29(l)(b)(i) of the Act by the amendment of 1 
December 1993. 

The Commission at first instance found that Mr Rich was 
not unfairly dismissed. It did so applying correctly the test 
in Undercliffe Nursing Home v. FMWU 65 WAIG 385 
("the Undercliffe Case") when it said:— 

"The test in matters of this nature has been stated 
by the Industrial Appeal Court in The Undercliffe 
Nursing Home case ((1985) 65 WAIG 385). The 
question to be investigated is not a question as to the 
respective legal rights of the employer and the 
employee but a question whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that 
right." 

That is what the Commission was required to find under 
the "old legislation". It did so. 

Further, the Commission found that Mr Rich had not 
established that the dismissal was objectively unfair. 

The use of the words "harsh, oppressive or unfair" were 
common words in use in the authorities referable to that 
legislation, including the Undercliffe Case {op cit). 

Firstly, because the matter was dealt with under s.29 of 
the Act before the section was amended the test in the 
Undercliffe Case {op cit) applied and was applied. 

In the Undercliffe Case {op cit) at page 386 Brinsden J, 
and at page 387 Kennedy J, dealt with the concept of an 
unfair dismissal and its characterisation as "a fair go all 
round", "being harsh or unjust", "or an abuse of the right 
to dismiss", etc. 

In our opinion, the Commission in its characterisation of 
the test to be applied and its application did not err (see the 
cases cited in the Undercliffe Case {op cit) too). 

Further, we do not think that much can be made of the 
use of the words "harshly, oppressively or unfairly". In our 
opinion, they translate three commonly used synonymous 
descriptions of an unfair dismissal into the Act as a phrase. 
Those are the words with others which are referred to in the 
Undercliffe Case {op cit) to characterise the test. 

Further, the test in the Undercliffe Case {op cit), 
reproduced in s.29 as amended, is a longstanding common 
law doctrine in industrial law. The presumption is that 
legislation does not invade the common law. 

In Potter v. Minahan (1908) 7 CLR 277 O'Connor J, 
approving a passage from Maxwell on Statutes, 4th Edition, 
at pages 121-122 said at page 304:— 

"There are certain objects which the legislature is 
presumed not to intend; and a construction which 
would lead to any of them is therefore to be avoided 
... One of these presumptions is that the legislature does 
not intend to make any alteration in the law beyond 
what it explicitly declares (per Trevor J. in Arthur v. 
Bokenham (11 Mod., 150): See also Harbert's Case (3 
Rep., 12a, at p. 13b)), either in express terms or by 
implication; or, in other words, beyond the immediate 
scope and object of the Statute. In all general matters 
beyond, the law remains undisturbed. It is in the last 

degree improbable that the legislature would overthrow 
fundamental principles, infringe rights, or depart from 
the general system of law, without expressing its 
intention with irresistible clearness (2 Cranch., 390); 
and to give any such effect to general words, simply 
because they have that meaning in their widest, or 
usual, or natural sense, would be to give^them a 
meaning in which they were not really used." 

In addition, Griffith CJ in Hocking and Others v. Western 
Australian Bank (1909) 9 CLR 738 at 746 said:— 

"It is a sound rule to be applied in the construction 
of all Acts altering the common law, that they are to 
be taken to alter it only so far as is necessary to give 
effect to the express provisions of the Act." 

(See also Bishop v. Chung Bros (1907) 4 CLR 1262 at 
1273 per Barton J). 

Since there is no clear indication that the legislature 
intended to override the common law, and, indeed, every 
indication that it did not, one concludes that the test applied 
by the Commission reflected the test in the Undercliffe Case 
{op cit) which still exists in the statute. 

The Commission at first instance did not err. The appeal 
will be dismissed. 

Order accordingly 

Appearances: Mr K N Rich, the appellant, on his own 
behalf. 

Mr B Quealy on behalf of the respondent. 
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(Appellant) 

and 

Greenpeace Australia Ltd 
(Respondent) 

No 187 of 1994. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER S A KENNEDY. 

29 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 16th day of March 1994, and having heard Mr 
K N Rich, the appellant, on his own behalf and Mr B Quealy 
on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision 
being delivered on the 29th day of March 1994 wherein it 
was found that the appeal should be dismissed, it is this day, 
the 29th day of March 1994, ordered that appeal No 187 of 
1994 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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FULL BENCH— 
Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Waldctmar Koivisto 

(Appellant) 
and 

Barrett Koivisto Scatena Pty Ltd 
(Respondent). 

No. 1070 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER G L FIELDING. 

COMMISSIONER C B PARKS. 
11 February 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

This is an appeal against the decision of the Industrial 
Magistrates' Court, constituted by an Industrial Magistrate, 
sitting at Perth on 25 June 1993. 

The appeal is against the whole of the decision and is 
properly brought under s.84 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

The complaint before the Industrial Magistrate was 
brought under s.83 of the Act to the Industrial Magistrate 
that the respondent (the defendant at first instance) being a 
party bound by a General Order made by the Western 
Australian Industrial Relations Commission in Court Ses- 
sion committed a breach thereof in that it failed to pay John 
Waldermar Koivisto the sum of $3045.00, being the amount 
to which he was entitled as payment in lieu of annual leave 
when his employment with the defendant terminated on 29 
June 1990. 

The particular General Order was made on 1 November 
1989, and, formal parts omitted, reads as follows (see 69 
WAIG 3506):— 

'' 1.—Scope. 
(a) Subject to subclause (b) of this clause, this Order 

shall apply to each employee as defined in 
subsection 7(1) of the Industrial Relations Act 
1979 throughout the State of Western Australia 
who is not employed under, and subject to an 
award or industrial agreement made pursuant to 
the Industrial Relations Act 1979 or an award of 
the Australian Industrial Relations Commission 
made pursuant to the Industrial Relations Act 
1988. 

(b) ... 
(c) ... 

2.—Annual Leave Entitlement. 
(a) Except as hereinafter provided, a period of four 

weeks' paid leave shall be allowed to an employee 
by his/her employer after each period of 12 
months' service with the employer. 

(b) In addition to time worked, the calculation of 12 
months' service shall include: 

(i) all periods of absence from work for which 
the employee is entitled to paid sick leave; 

(ii) Public Holidays as defined in the Public and 
Bank Holidays Act 1972, on which the 
employee was not required to attend work; 
and 

(iii) all periods of annual leave. 
All other periods of absence from work shall not 
be included in the calculation of 12 months' 
service. 

(c) Where a Public Holiday as defined in the Public 
and Bank Holidays Act 1972 falls during an 
employee's period of annual leave and the 
employee would have been allowed that day off 
work without deduction of pay had the employee 
not been on annual leave, then that employee shall 
have one additional day of paid annual leave 
added to the period of annual leave for each such 
Public Holiday. 

3.—Payment for Annual Leave. 

(a) Payment for the period of annual leave shall be at 
the rate the employee would have received as 
his/her payment in accordance with the contract 
of employment had the employee not been absent 
on annual leave. The rate shall not include any 
provision for hours in excess of those hours for 
which the employee has been contracted to work 
on a regular weekly basis. 

(b) Where the payment prescribed in subclause (a) of 
this clause cannot be determined, then the pay- 
ment shall be calculated by aggregating the 
payments made to the employee in accordance 
with the contract of employment over the three 
months immediately prior to the period of annual 
leave and an averaged weekly rate shall be 
determined. This averaged weekly rate shall be 
paid for each week of leave. This calculation shall 
not include any amounts paid to the employee for 
hours worked in excess of those hours for which 
the employee had been contracted to work on a 
regular weekly basis. 

(c) Where an employee has worked a varying number 
of hours per week during any 12 months' 
qualifying period an average number of hours 
worked per week shall be determined for that 
qualifying period. Payment for the period of 
annual leave shall be made at the hourly rate of 
pay for the average number of hours worked per 
week. 

4.—Taking Annual Leave. 

5.—Payment in Lieu of Annual Leave. 

(a) An employee whose employment terminates after 
completing a 12 months' qualifying period and 
who has not been allowed the leave prescribed 
under this Order in respect of that qualifying 
period shall be given payment in lieu of that leave 
or, in a case to which subclause (e) of Clause 
4.—Taking Annual Leave of this Order applies, 
in lieu of so much of that leave as has not been 
allowed unless— 

(i) he/she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he/she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 12 
months' qualifying period, an employee lawfully 
leaves his/her employment, or his/her employ- 
ment is terminated for reasons other than miscon- 
duct, the employee shall be paid 1/13th of the 
weekly rate of pay calculated pursuant to Clause 
3.—Payment of Annual Leave of this Order for 
each completed week of continuous service. 

6.—Operative Date. 

This Order shall operate on and from the 7th day of 
November, 1989." 

The Industrial Magistrate dismissed the complaint, and it 
is against that decision that this appeal is made. 
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GROUNDS OF APPEAL. 
The grounds of appeal herein are as follows (see pages 

2-3 of the appeal book (hereinafter referred to as "AB")):— 
"1. The learned magistrate erred in law in excluding 

from the evidence considered in a pre-incorpora- 
tion written memorandum of the shareholders of 
the respondent, dated 26 May 1986 which said, 

"On the completion of incorporation and in the 
financial year beginning 1 July 1986, the partners 
as employees of the company would receive the 
following annual salaries: 

... JK $42,000.00 

... directors' fees and profit sharing would be on 
the basis of percentage shareholding of the 
company.' 

2. The learned magistrate erred in law in finding that 
the appellant was not an employee of the 
respondent and dismissing the appellants claim in 
the amount of $3,045.00 in lieu of holidays 
pursuant to the general order regarding annual 
leave and holiday pay made 1 November 1989 by 
the Western Australian Industrial Relations Com- 
mission in Court Sessions. 

3. The learned magistrate erred in law by finding that 
the appellant was not an employee, when there 
was evidence before him that: 
(1) the reason that the respondent was incorpo- 

rated was to permit the shareholders of the 
respondent to have legal status as employees 
in order to gain certain tax benefits regarding 
superannuation. 

(2) the respondent was a party to a trust deed 
which established a superannuation plan, the 
appellant was a member of the plan and by 
its terms, only employees of the respondent 
could be members of the plan. 

(3) the appellant worked 45 to 50 hours per week 
for the respondent, he did not perform 
architectural services for anyone else, and 
had no income from employment, other than 
salary from the respondent. 

(4) all work performed by the appellant for the 
respondent was performed at the respon- 
dent's premises. 

(5) the respondent was responsible for exercising 
ultimate control as to which projects were 
taken on and what fees were charged. 

(6) the work was required to have been done by 
the appellant personally as opposed to engag- 
ing others to carry out his function. 

(7) salary was paid to the appellant by the 
respondent on a weekly basis with tax 
deducted for the appellant on PAYE basis. 

(8) in group certificates filed by the respondent 
it held itself out as the appellant's employer. 

(9) the respondent would ultimately be responsi- 
ble for losses occasioned by poor workman- 
ship or negligence by the appellant. 

4. The learned magistrate erred in law by concluding 
that the relationship between the appellant and the 
other shareholders of the respondent was one of 
partnership when the evidence established the 
independent legal existence of the respondent. 

5. The learned magistrate erred in law by implicitly 
finding that a failure to agree on some terms of 
employment is inconsistent with the existence of 
an employment relationship. 

6. The learned magistrate erred in law in finding that 
the notion of being a principal of a business 
conducted by a limited company is fundamentally 
inconsistent with the status of an employee. 

7. The appellant seeks an order that the respondent 
pay the appellant $3,045.00 in lieu of holidays, 
pursuant to the general order regarding annual 
leave and holiday pay made 1 November 1989 by 
the Western Australian Industrial Relations Com- 
mission in Court Sessions." 

BACKGROUND. 

The complainant, Mr John Waldermar Koivisto, was, at 
all material times, an architect who practised architecture in 
partnership with two other architects, Mr Ken Barrett and 
Mr Angelo Scatena, from 1984 until 1986. 

On 20 June 1986, the respondent company, Barrett 
Koivisto Scatena Pty Ltd, was incorporated. As a result, the 
pre-existing partnership between the three gentlemen whom 
we have just mentioned terminated. The three shareholders 
in the company were Mr Koivisto, Mr Barrett and Mr 
Scatena. They were also the only directors of the company 
and remained so until Mr Koivisto was removed as director 
on 21 September 1990. 

The company was incorporated because the three part- 
ners, Mr Koivisto, Mr Barrett and Mr Scatena, agreed that 
it should be. 

It was sought at first instance to tender as an exhibit 
minutes of a partners meeting held on 26 May 1986. The 
learned industrial Magistrate would not admit that document 
at first instance ruling it to be irrelevant because it would 
set out the views of the directors prior to the company being 
incorporated (see pages 13-14 of the transcript at first 
instance). 

On 23 July 1986, there was a meeting of directors whereat 
it was resolved that the directors would be paid certain 
salaries and that their fees and emoluments would be 
determined at a later date (exhibit 2). 

It was the undisputed evidence of Mr Koivisto that he was 
employed by Barrett Koivisto Scatena Pty Ltd^ as an 
architect and carried out "usual architectural duties" for 45 
to 50 hours per week on average. The carrying out of these 
duties involved discussions with clients to take their briefs, 
preparation of designs, schematic drawings, the supervision 
of staff in the preparation of design drawings, and contract 
documentation, the letting of contracts and their administra- 
tion. 

He continued in his employment working at Barrett 
Koivisto Scatena Pty Ltd's principal office at 23 Richardson 
Street, South Perth until his employment ceased on 29 June 
1990. During that time, he received a gross weekly salary 
of $807.69 (see exhibit 3). He rendered architectural services 
for no-one else during the time of his employment. At the 
same time, the other directors were, he said, employees. Mr 
Scatena performed similar duties to what Mr Koivisto did, 
but Mr Barrett performed very few duties outside his duties 
as a director. 

The superannuation fund (exhibit 5) was the primary 
reason for incorporation in order for the company to take 
taxation benefits by making contributions to the fund on 
behalf of employees. The company made contributions on 
behalf of Mr Koivisto, Mr Barrett and Mr Scatena. 

By letter dated 31 May 1990 (exhibit 7) Mr Koivisto gave 
notice of resignation and was paid no moneys in lieu of 
annual leave. 

There was no express term of his contract which entitled 
him or the other directors said to be employees to annual 
leave. Other staff, of whom there were usually about 10, 
were not members of the superannuation fund, the only 
persons who were members of it being Mr Koivisto, Mr 
Barrett and Mr Scatena. 

In 1988 Mr Koivisto had attempted to have four weeks 
annual leave included in the directors' conditions of 
employment (exhibit 9), but he was out-voted on this 
proposal. 

The salary which he received was the same as he had 
received as a partner in the partnership which preceded the 
incorporation of Barrett Koivisto Scatena Pty Ltd. 
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No evidence was adduced for the respondent, Barrett 
Koivisto Scatena Pty Ltd, at first instance, and Mr McPhee 
(of Counsel) for the respondent said (see page 48 of the 
transcript at first instance):— 

"The defendant does not call evidence, your 
Worship. We think the facts are sufficiently established 
by Mr Koivisto's forthright evidence." 

CONCLUSIONS. 
There were a number of findings made by the Industrial 

Magistrate. These are set out at pages 12-13 (AB) and read 
as follows:— 

"1. The defendant was incorporated for purpose of 
providing taxation benefits to the company and as 
a consequence to the directors (the former 
partners). 

2. Except for the purpose of setting up a Superannu- 
ation Trust Deed for the provision of tax benefits 
the pre-existing partnership business continued on 
under the auspices of the company. 

3. Although, the business was acquired by a separate 
legal entity, in reality the operations of the 
business remained essentially unaltered. 

4. The working duties of each of the directors 
remained essentially unaltered to those they 
performed as partners pre-incorporation. 

5. The complainant worked only for the defendant 
and was issued with group certificates for tax 
deducted, in respect of income earned. 

6. The defendant made contributions of superannua- 
tion on behalf of each of the three directors 
(principals) but not other employees. 

7. No regular record was kept of holidays taken by 
directors as compared with other employees. 

8. The complainant's attempt at directors meetings 
to regimen directors' "conditions of employ- 
ment" was not successful and issues such as work 
hours, and annual leave remained unresolved as at 
29 June 1990. 

9. No formal letter of confirmation of employment 
was ever received by the complainant as compared 
to other employees." 

The Industrial Magistrate then canvassed a number of 
indicia which pointed to the complainant being an employee 
or not (see page 14 (AB)):— 

"The indicia pointing to the complainant being an 
employee include. 

• The company was responsible for exercising 
ultimate control as to which projects were 
taken on and fees charged. 

• The work was required to have been done by 
the complainant personally as opposed to 
engaging others to carry out his function. 

• Salary was paid on a weekly basis with tax 
deducted on PAYE basis. 

• The company would ultimately be responsi- 
ble for losses occasioned by poor workman- 
ship or negligence. 

The indicia pointing against the complainant being 
an employee include: 

• Any agreement as to employment (if any) 
was not evidenced in writing. 

• There was no direction as to how the work 
was to be performed. 

• There was no direction as to where the work 
was to be performed. 

• The complainant was responsible for the 
scheduling of the work. 

• No arrangement existed as to leave and 
absence from work. 

• There were no provisions relating to termina- 
tion of the "employment" arrangements 
between the parties. 

• There was a distinction drawn between other 
employees and the directors with regard to 
the recording and taking of annual leave and 
furthermore with respect to inclusion of other 
employees as members in the superannuation 
fund." 

Most crucially, the Industrial Magistrate found, as a 
matter of law, that they were not employees, and that they 
did not revert from being principals to that of being 
employees upon incorporation. This was because the 
business was transmitted to the new corporate entity, but 
effectively the principals functioned in the same way as 
before. However, they reaped tax benefits which they had 
not reaped before. In reality, the Industrial Magistrate held 
that the principals in the partnership remained the principals 
in the company but were called directors. 

It was not in issue before either the Industrial Magistrate, 
or before the Full Bench on appeal, that the General Order 
referred to in the complaint applied to Mr Koivisto's 
contract of service, if he were an employee. 

However, since even Mr Koivisto described himself as a 
principal, the notion of being a principal was fundamentally 
inconsistent with the status of employee. Thus, the Industrial 
Magistrate found that Mr Koivisto had not established that 
he was an employee, and therefore had not established that 
he was entitled to annual leave. 

The submissions put to us on behalf of Barrett Koivisto 
Scatena Pty Ltd, condensed, were these. The Industrial 
Magistrate was entitled to find that Mr Koivisto was a 
principal. Mr Koivisto was paid as a principal ((ie) as a 
director). 

In addition, Mr McPhee relied on the dictum from Hutton 
v. West Cork Railway Co (1883) 23 ChD 654 at 672:— 

"A director is not a servant. He is a person who is 
doing business for the company, but not upon ordinary 
terms." 

The submission by Mr O'Neal (of Counsel), put shortly, 
was that the fact that Mr Koivisto was a director was no 
impediment to an employment relationship being found to 
exist. 

He submitted that the employment relationship would be 
impossible but for the separate legal existence of the 
company, the source of his directorship and shareholding. 

Mr O'Neal cited to us the Privy Council's judgment in 
Lee v. Lee's Air Farming Ltd [1961] AC 12 as authority for 
the proposition that the mere fact that someone is a director 
of a company is no impediment to that person entering into 
a contract to serve the company. We apply that authority. 
The Industrial Magistrate's finding was therefore contrary 
to the principle expressed in that case, it was submitted. 

We would refer also to Hamilton v. Whitehead 82 ALR 
626 (HC) where the Court considered whether a managing 
director could be knowingly concerned in the commission 
of offences committed by a company against the Companies 
(WA) Code. At page 630 Their Honours said:— 

"The company is not vicariously liable for the 
actions of the respondent (the managing director). The 
company is the principal offender and the respondent 
is charged as an accessory. Franklyn J thought that it 
was "wrong and oppressive" to prosecute the respon- 
dent for the identical acts and decisions as were relied 
on as the acts of the company. There is nothing 
conceptually wrong in such a course since "it is a 
logical consequence of the decision in Salomon v. 
Salomon & Co [1897] AC 22 that one person may 
function in dual capacities" Lee v. Lee's Air Farming 
Ltd [1961] AC 12 at 26. In R v. Goodall (1975) 11 
SASR 94, Bray CJ discussed what his Honour 
described as: "... some sort of metaphysical bifurcation 
or duplication of one act by one man so that it is in law 
both the act of the company and the separate act of 
himself as an individual" (at 100) and ..." 

In our opinion, because a company has a legal entity apart 
from its members, as that case reminds us, a de iure director 
or a de facto director of a company may still be an employee 
(see Mercantile Mutual Insurance Co Ltd v. Argent Pty Ltd 
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and Others 46 ALJR 432 (HC), Lee v. Lee's Air Fanning 
Ltd {op cif), and Marinovski v. Zutti Pty Ltd and Another 
[1984] 2 NSWLR 571 at 573 (CA) per Hutley J). 

In this case, there was no bar at law to Mr Koivisto and 
the other directors being employees of the company. They 
were not principals. As directors they were the living 
persons who were the mind of the company as directors and 
were an embodiment of the company. As architectural 
employees performing architectural tasks they were not. 
They had a totally different role and were paid a salary 
which was not the same as a director's fee or emolument. 
There were a number of indicia which indicated that they 
were employees (see page 15 (AB)) as the Industrial 
Magistrate recognised. It was not argued before us that those 
indicia did not indicate that a contract of service could exist. 
We have already set them out above. The use of the word 
"principal" by His Worship to describe these gentlemen 
was erroneous. 

There was a company which was a legal person. It had 
three directors and three shareholders. It employed staff. 
Amongst the staff which it employed were three persons 
who also happened to be directors. The duty of the directors 
was not akin to that of partners in a firm who might be 
described as principals. It was to conduct the company s 
business. That they also practised as architects and were paid 
salaries as architects and were entitled to superannuation 
because they were employees was entirely another matter. 

The minutes of the partners meeting of 26 May 1986, 
which was tendered to the Full Bench, reveals quite clearly 
that they were to be employees, and that document was 
entirely relevant and should have been admitted at first 
instance. The Industrial Magistrate erred in finding those 
minutes irrelevant. They were direct evidence of the 
intention of the future directors that they would be 
employees. As such, they should have been admitted, and, 
as a matter raised in the proceedings before the Industrial 
Magistrate, it was open to the Full Bench to hear and 
determine the appeal having regard to it. It is quite 
unequivocal in its designation of the relationship between 
the three architect employees, who were also directors of the 
company. Even if that were wrong, there was sufficient to 
find that Mr Koivisto was an employee, based on the indicia 
to which we refer. Indeed, what they were paid was properly 
designated as a salary. All of the group certificates described 
them as employees. There is a recognition, too, that 
"directors' salaries", which are different from directors' 
fees and other emoluments, were to be paid (see page 48 
(AB), the minutes of the meeting of directors of 23 July 
1986):— 

DIRECTORS' SALARIES 
It was resolved that the Directors would be paid the 

following gross annual salaries: 
K.R. Barrett $42,000 
J.W. Koivisto $42,000 
A. Scatena $30,000 
on a weekly basis until otherwise resolved by the 
Directors. 

Directors fees and other emoluments would be 
determined at a later date." 

That constituted a clear recognition of the salaries 
payable, as being distinct from directors' fees and other 
emoluments plainly payable to the three directors qua 
director, and not as employees. It also constituted a 
recognition, in accordance with Mr McPhee's submission, 
that a director is not a servant, and we would add in his/her 
capacity as a director. 

Fundamentally, of course, the question was this. The 
essence of a contract of service is that it is a contract for the 
supply of work and the skill of a man/woman (see Price v. 
Grant Industries Pty Ltd 21 ALR 388 (Fed Crt) (FC)). These 
persons contracted to provide their services to the company 
as architects and their salary and implicitly the contract was 
agreed to by the company to whom their services were 
provided, in the proper manner, by a meeting of directors. 

Further, as a result, there rested in the company a right 
to direct them, a cogent indication of an employer/employee 

relationship (see Stevens v. Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR 16 at 27 and 29 per Mason J). They could 
not direct themselves since they were not the respondent 
company, which acted at all times through its directors. 

As far as the organisation test is concerned, Mr Koivisto 
was certainly part of the respondent's enterprise, along with 
the 13 or so other employees (see the discussion of these 
tests by the Full Bench in Ince v. Hartfield Country Club Inc 
72 WAIG 1510 and ABLF v. P B and K A Brajkovich Pty 
Ltd 71 WAIG 23). 

That a new employer was created when the company was 
incorporated and employed Mr Koivisto and others, is not 
at all detracted from the fact that it conducted the same 
business ((ie) as an enteiprise) which a partnership had 
previously conducted, that it would provide taxation benefits 
to the former partners, now the directors, and that no regular 
record was kept of holidays or any of the factors listed at 
pages 12-13 (AB). 

The fact of the matter was that the company was a new 
and separate legal person which decided to employ three 
architects and other staff under a contract of service. It 
controlled their salaries which were paid as distinct from 
directors' fees and emoluments. It had a right to direct them 
implicitly and expressly (see page 14 (AB)) as to projects 
to be taken on and fees charged. 

Further, salary was paid with tax deducted on a PAYE 
basis, and there was no provision mentioned whereby profits 
would go to anyone but the shareholders by way of dividend. 

The fact that a contract was not committed to writing and 
that no arrangement existed as to leave of absence from 
work, or that those employees who were directors also were 
the only ones eligible to participate in the fund, do not at 
all indicate that there was no contract of service between the 
respondent company and Mr Koivisto. The same can be said 
of all of the negative indicia. 

Indeed, the fact that there was no direction as to how Mr 
Koivisto would perform his work as a skilled professional 
is not an indication in this case that he was not an employee 
(see Zuijs v. Wirth Brothers Pty Ltd [1955] 93 CLR 561 at 
571-572). 

What mattered with a highly skilled employee such as Mr 
Koivisto was that there was scope for direction which the 
Industrial Magistrate found. 

It was an error, too, to find as His Worship did that the 
principals in the partnership remained "the principals in the 
company", but they were called directors. We think that we 
have already canvassed that matter above. Suffice it to say 
that they could not be principals in the company but were, 
in fact, its directors. 

The authorities cited above clearly hold that being a 
director is not fundamentally inconsistent with being an 
employee. His Worship erred, therefore, in failing to find 
that Mr Koivisto was, at all material times, an employee of 
the respondent, entitled, in the absence of an award, to the 
leave entitlements prescribed by the General Order. 

The appeal will be upheld, the decision of His Worship 
set aside, and the matter remitted to His Worship to hear and 
determine according to law. 

Commissioner G.L. Fielding: I have had the advantage of 
reading, in draft form, the Reasons for Decision of the 
President and I agree with him that the appeal should be 
allowed and in essence for the reasons he has stated. 

I add the following observations. Although a director of 
a company is not per se an employee of that company, but 
rather an office holder, he can nonetheless also be an 
employee, as indeed is more often than not the case in 
respect of managing directors. A good example of a person 
being both a director and an employee of the company 
occurred in the well known case of Automatic Fire 
Sprinklers Pty Ltd v. Watson (1946) 72 CLR 435 (see also: 
Nicol v. Allyacht Spars Pty Ltd (1987) 163 CLR 611; and 
see too: RC Tool v. Flexi Hire Pty Ltd (1992) AILR 107). 

Whether a director of a company is also an employee of 
that company is largely a matter of fact. The main factors 
to be considered in determining that question were outlined 
in Eaton v. Robert Eaton Ltd and Secretary of State for 
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Employment (1988) IRLR 83. Amongst the factors said to 
be indicative of an employment relationship was the 
existence of a board minute constituting an agreement to 
employ, although the non-existence of such a minute or 
other formal contract was not fatal to the existence of such 
a relationship. The payment of a salary by weekly 
instalments, as opposed to a director's fee, is indicative of 
an employment relationship, particularly if the director 
perfotms a function unconnected with his directoral respon- 
sibilities. On this occasion, there was ample evidence to 
suggest that although there was no formal contract of 
employment between the Respondent and the Appellant, the 
directors intended that he should be employed as an architect 
and to that end the directors resolved that he should be paid 
a "gross annual salary" on a weekly basis, which at the 
same time expressly leaving the question of directors' fees 
to "be determined at a later date". 

In my view, the learned Industrial Magistrate, by referring 
to the Appellant as being one of the principals of the 
Respondent, failed to address properly the question as to 
whether or not the Appellant was both an employee and a 
director of the Respondent. 

The President: For those reasons, the appeal will be 
upheld, the decision of His Worship set aside, and the matter 
remitted to His Worship to hear and determine according to 
law. 

Order accordingly. 
Appearances: Mr P B O'Neal (of Counsel) on behalf of 

the appellant. 
Mr M J McPhee (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Waldermar Koivisto 
(Appellant) 

and 
Barrett Koivisto Scatena Pty Ltd 

(Respondent). 
No. 1070 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER C B PARKS. 

11 March 1994. 
Supplementary Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

The minutes of proposed order came before the Full 
Bench on 28 February 1994 on a speaking to the minutes. 

Counsel for the respondent had proposed in a minute 
filed, with submissions herein, that the decision be set aside 
and that the matter be remitted back to the same Industrial 
Magistrate to be heard and determined according to law, 
without being bound by the decision of the Full Bench as 
to its view of the status of Mr Koivisto as an employee on 
the evidence presented at first instance. 

Put briefly, this was on the basis that the Full Bench had 
made a finding based on the admission of a memorandum 
which had not been cross-examined upon because it had not 
been admitted (see pages 11-12 of the reasons for decision 
herein). That memorandum established, in the Full Bench's 
opinion, that there was an employer/employee relationship. 

It was submitted, on the authority of Stead v. State 
Government Insurance Commission 161 CLR 141 and 
Balenzuela v. DeGail and Another 101 CLR 226, that there 

ought to be a new trial because the rejected evidence might 
possibly have led to a different verdict. 

That, of course, was not so because the Full Bench did 
not solely rely on the minutes of the partners meeting of 26 
May 1986 and said quite plainly at page 12 of its reasons 
for decision (et seq) that there was sufficient evidence 
otherwise (to which it referred at pages 12-13) to find that 
Mr Koivisto was an employee. 

In any event, the submission was not one which the 
respondent was entitled to make or which the Full Bench had 
a duty to consider, because it was not a submission upon a 
speaking to the minutes. The submission suggested that the 
Full Bench should reverse what it had done for the reasons 
to which we have referred above. The law relating to what 
is appropriate by way of submission upon a speaking to the 
minutes has been dealt with in a number of decisions of the 
Full Bench, including Grade Pty Ltd (Formerly World 
Enzymes Pty Ltd) v. McCorry 73 WAIG 2016 where the 
Full Bench referred to some authorities and said concerning 
a speaking to the minutes:— 

"It is not the time to bring fresh evidence or make 
submissions as to substance ... It is not the time to argue 
an appeal, or to complain about a decision." 

For that reason, we did not accept the submissions of Mr 
McPhee (of Counsel), and advised, after hearing the 
submissions herein, that only one amendment would be 
made to the order, and that is the addition of the words "and 
the reasons for decision of the Full Bench" after the word 
"law" in the last line of order (2) of the minutes of proposed 
order. 

Appearances: Mr P B O'Neal (of Counsel) on behalf of 
the appellant. 

Mr M J McPhee (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Waldermar Koivisto 
(Appellant) 

and 

Barrett Koivisto Scatena Pty Ltd 
(Respondent). 

No. 1070 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY 

COMMISSIONER G L FIELDING. 
COMMISSIONER C B PARKS. 

28 February 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 22nd day of November 1993, and having heard 
Mr P B O'Neal (of Counsel) on behalf of the appellant and 
Mr M J McPhee (of Counsel) on behalf of the respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 11th 
day of February 1994 wherein it was determined that the 
appeal should be upheld, and this matter having come on for 
a speaking to the minutes of proposed order before the Full 
Bench on the 28th day of February 1994, and having heard 
Mr P B O'Neal (of Counsel) on behalf of the appellant and 
Mr M J McPhee (of Counsel) on behalf of the respondent, 
and the Full Bench having determined that supplementary 
reasons for decision will issue at a future date, it is this day, 
the 28th day of Febmary 1994, ordered:— 

(1) That appeal No. 1070 of 1993 be and is hereby 
upheld. 
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(2) That the decision of the Industrial Magistrate in 
complaint No. 33 of 1993 made on the 25th day 
of June 1993 be set aside and complaint No. 33 
of 1993 be remitted back to the same Industrial 
Magistrate to be heard and determined according 
to law and the reasons for decision of the Full 
Bench. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Waldermar Koivisto 
(Appellant) 

and 
Barrett Koivisto Scatena Pty Ltd 

(Respondent). 
No. 1070 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER G L FIELDING. 
COMMISSIONER C B PARKS. 

12 October 1993. 
Order. 

THIS matter having been due to come on for hearing before 
the Full Bench on the 12th day of October 1993, and the 
parties having consented by letter dated the 8th day of 
October 1993 to the appeal being adjourned, and both parties 
having consented in writing to waive their rights to speak 
to the Minutes of Proposed Order in accordance with s.35(4) 
of the Industrial Relations Act 1979 (as amended), and the 
letter of the 8th day of October 1993 having been filed 
herein, it is this day, the 12th day of October 1993, ordered, 
by consent, that appeal No. 1070 of 1993 be and is hereby 
adjourned to 10.30 am on Monday, the 22nd day of 
November 1993. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Matters referred under 
Section 27— 

Editor's Note: Promotion Appeal Board reasons for decision 
and order published (73 WAIG 3539). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr A T Higgins 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 66 of 1993) 
Mr P M Cribb 

(Recommended Applicant) 
and 

Mr A R Riley and Others 
(Appellants) 

PAB No 67 of 1993. 
Mr P C Cann 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 68 of 1993. 
Mr K W Maynard 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 69 of 1993. 
Mr T H Jackson 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 70 of 1993. 
BEFORE THE FULL BENCH: 

HIS HONOUR THE PRESIDENT P J SHARKEY; 
CHIEF COMMISSIONER W S COLEMAN; 

SENIOR COMMISSIONER G G HALLIWELL. 
22 March 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

The Promotions Appeal Board is a constituent authority 
of the Commission (see S.80Z of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act")). 
The Promotions Appeal Board heard a number of appeals 
against the recommendations of the Western Australian Fire 
Brigades Board (hereinafter referred to as "the WAFBB") 
to appoint each of Messrs Higgins, Cribb, Cann, Maynard, 
and Jackson. 
With the consent of the President, the Promotions Appeal 
Board, through its Chairman, Parks C, referred two 
questions pursuant to s.27(l)(u) of the Act, applied by 
S.80ZD. Those questions, formal parts omitted, read as 
follows:— 

" (a) does the 'District Officer' role/rank/classification 
applied to a class of employees within the Western 
Australian Fire Brigades Board constitute the 
"office" for the purposes of "Division 4— 
Promotion Appeal Board", of the Industrial 
Relations Act 1979, or, 

(b) does each role/position to which a 'District 
Officer' is allocated, according to the current 
practice of the Western Australian Fire Brigades 
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Board (eg Personnel Safety Officer, Fire Safety 
Branch, Training Academy, and Transport Supply 
Officer), constitute a separate "office" for the 
purposes of the aforementioned Division of the 
Industrial Relations Act 1979? " 

The questions were based on a number of facts which are 
found by the Promotions Appeal Board in its reasons for 
decision of 2 November 1993 (filed herein), in which 
reasons for decision the Promotions Appeal Board indicated 
that it would seek the consent of the President to refer these 
questions to the Full Bench and did so. These facts were:— 

(1) On 25 February 1993 the WAFBB advertised five 
'District Officer' vacancies and invited applica- 
tions for promotion from employees. 

(2) A vacancy in an "office" which is to be filled by 
the promotion of an employee to that office, is, by 
reason of S.80Y of the Act, required to be 
advertised. 

(3) Messrs Higgins, Cribb, Cann, Maynard, and 
Jackson were selected and recommended by the 
WAFBB for promotion to the 'District Officer' 
vacancies. 

(4) A number of unsuccessful applicants for promo- 
tion to 'District Officer' appealed against the 
promotion of the recommended employees pursu- 
ant to S.80Y of the Act. 

(5) 'District Officer' is a category of employee listed 
within the Fire Brigade Employees' Award 1990, 
No A 28 of 1989 (hereinafter referred to as "the 
award"). The award:— 
(a) refers to the employee category as a "classi- 

fication" and as a "rank", and 
(b) describes as an "officer" an employee so 

classified, and 
(c) prescribes promotion criteria to be observed 

in relation to "officer" and other classifica- 
tions. 

(6) A 'District Officer' is an employee whom, upon 
promotion to that rank/classification, the WAFBB 
then allocates to work in (and may subsequently 
transfer from) one of various employee roles/ 
positions each separately identifiable by their 
function and duties ((eg) Personnel Safety Officer, 
Fire Safety Branch, Training Academy, and 
Transport Supply Officer). 

The matter came on for hearing and determination before 
the Full Bench, and the two appellants, Mr J R Palmer and 
Mr A R Riley, were represented by Mr J D Miller and Mr 
K Trainer respectively. 

We permitted the Minister to intervene, since it seemed 
to us, by virtue of s.30 of the Act, that these were 
proceedings before the Commission in which the State had 
an interest. 

We adjourned this matter, too, because questions of fact 
were raised which it was not competent for us to deal with. 

When the matter was re-listed for hearing before the Full 
Bench on 21 February 1994, both Mr Miller and Mr Trainer 
advised that they were instructed not to proceed further with 
the cases for each of the appellants, before the Full Bench, 
and they sought and were given leave to withdraw. 

At the heart of this matter were a number of statutory 
provisions:— 

(1) S.29(l) of the Fire Brigades Act 1942 provides as 
follows:— 
(1) The Board shall from time to time appoint 

such officers and members of every perma- 
nent fire brigade and such other employees, 
including an employee to be called the 
Secretary to the Board, and by such designa- 
tions as shall be deemed necessary, and, 
subject to the provisions of any relevant 
award or industrial agreement under the 
Industrial Relations Act 1979 or of any 
relevant award or agreement under the Public 

Service Arbitration Act 1966 and to the 
regulations, the Board shall have the power 
of suspension and removal of all such 
officers and members and employees. " 

(2) S.80X of the Act contains a definition of "office" 
in the following terms:— 

" "office" means an office under the Public 
Service Act 1978 or any other office or position 
in a public authority but does not include— 
(a) any office for which the remuneration paya- 

ble is determined or recommended pursuant 
to the Salaries and Allowances Act 1975; 

(b) ... 
(c) any office or position in the police force; 
(d) ... 
(e) ... 
(f) ... 
(g) - 
(h) any temporary office or position; or 
(i) an office, or office of a class, in respect of 

which a declaration under subsection (5) is 
in force; " 

(3) S.80X of the Act contains a definition of 
"promotion" in the following terms:— 
" "promotion" means movement from one 
office to another office which has a wage or salary 
and conditions of employment which when 
viewed as a whole are, in the opinion of a Board, 
superior to those which the former office had, and 
does not include reclassification of an office; " 

(4) S.80Y(l)(a) provides as follows:— 
" (1) Where a vacancy occurs in an office or a new 

office is created and the vacancy or new 
office has not been filled by the transfer of 
an employee without promotion, the follow- 
ing provisions shall apply— 

(a) notice of the vacancy in the office or of 
the creation of the new office shall be 
published in the prescribed manner and 
for the prescribed period; " 

(5) S.80Z of the Act provides as follows:— 
" (1) For the purposes of an appeal under this 

Division there shall be established, within 
and as part of the Commission, a board to be 
known as a Promotions Appeal Board. 

(2) Subject to subsections (3) and (4), the 
members of a Board shall be— 

(3) In the case of a promotion to the office of a 
Government officer as defined in section 
80C, a Commissioner shall not be assigned 
to act as Chairman of a Board unless he is, 
for the time being, a Public Service Arbitra- 
tor appointed under section SOD. 

(6) S.80ZA of the Act provides as follows:— 
" (1) A Board shall have jurisdiction to hear and 

determine an appeal by an eligible employee 
against the recommendation of another em- 
ployee for promotion to a vacant office. 

(2) Where an employee is recommended for 
promotion to a vacant office, any other 
employee who— 
(a) was an applicant for promotion to the 

office; and 
(b) is an eligible employee, 

may appeal against the recommendation if he 
considers that he has a better claim to promotion 
to the office than the employee who has been 
recommended for promotion. 



(3) Whenever 2 or more employees appeal under 
this Division against the same recommenda- 
tion for promotion of another employee all 
appeals shall be heard and determined to- 
gether. 

(4) ... 
(5) ... 
(6) ... 
(7) ... 
(8) ... 
(9) ... 

(10) Where notice of a vacant office is published 
and applications for promotion to that office 
are invited under section SOY (l)(a) and (b), 
and an application for appointment to the 
office is made in response to the invitation 
by an employee for whom the appointment 
would not constitute promotion, the provi- 
sions of this Division shall apply, with such 
modifications as are necessary, to and in 
relation to that applicant— 

(a) as if he were an applicant for promotion 
to the office; and 

(b) where he is recommended for appoint- 
ment to the office, as if that recommen- 
dation were a recommendation for pro- 
motion. '' 

We heard detailed submissions from Mr Allen for the 
applicants, and from Mr Pretsel for the Minister. 

Mr Allen submitted that there should be answers in the 
affirmative to the first question posed by the Promotions 
Appeal Board, and in the negative to the second question 
posed by the Promotions Appeal Board. 

It was not in issue before the Full Bench that the WAFBB 
is a public authority. Indeed, the WAFBB is constituted 
under the Fire Brigades Act 1942, s.7, and charged with the 
duties and powers, including duties and powers relating to 
the prevention and extinguishment of fires and the general 
control of fire brigades and other premises under Part VI of 
the Fire Brigades Act 1942. It would seem, without doubt, 
that the WAFBB is a public statutory body or a State 
instrumentality, and, thus, a "public authority" as that is 
defined in s.7 of the Act. Indeed, there is authority on that 
point from the Supreme Court of Western Australia in 
relation to the Fire Brigades Act of 1916 and the West 
Australian Fire Brigades Board in Collopy v. WA Fire 
Brigades Board 34 WALK 29 where it was held that the 
Board was a State instrumentality. Further, a public 
authority is defined in the Act, under s.7, to include a State 
instrumentality, a State agency, or any public statutory body, 
corporate or unincorporate, established under a written law. 

We were invited to construe the words of s.80X(l) 
according to their plain meaning, and it seems to us that that 
was the proper approach since no ambiguity or absurdity 
would be thereby occasioned (see AEEFEU v. Minister for 
Health 71 WAIG 2253 at 2255 per Rowland J, page 2256 
per Nicholson J, and at page 2258 per Anderson J) (see also 
the authorities referred to therein). 

It was not suggested in submissions that to take the literal 
meaning of the section would be to find a meaning which 
was at odds with the evident purpose of the statute either. 

We were referred to regulation 94(a) of the Fire Brigades 
Regulations 1943 which reads as follows:— 

" Unless otherwise determined by the Board, the 
brigade shall consist of— 

(a) officers of the following ranks— 
(i) Chief Officer; 

(ii) Deputy Chief Officer; 
(iii) Senior Officer, 
(vi) (sic) District Officer; and 
(v) Station Officer; and " 

Accordingly, the words in s.29 of the Fire Brigades Act 
1942 support the view that the Industrial Relations Act 
contemplates the broadest possible meaning of the phrase 
"any other officer or position in a public authority". 

The situation was that an office is the position and the 
ranking or rank is the classification in a hierarchical 
structure, so the submission went. 

In relation to the second question, the submission was that 
the WAFBB does not advertise a named and specific office 
or position. For example, there is no appointment to District 
Officer (Fire Safety). There is appointment to District 
Officer rank and then staff are moved (presumably at that 
rank) from position to position. The appointment to officer 
satisfies the broad meaning intended by the Industrial 
Relations Act, and, more specifically, the terms "or any 
other office or position". 

If the words "office" or "rank" are found not to be 
synonymous terms, then the entire promotions system is 
ultra vires the Act. Mr Allen rejected that submission in 
argument. 

For the Minister, too, there were a number of submissions. 
Firstly, it was submitted that the first question contains 

two parts:— 
(1) Does the 'District Officer' role/rank/classification 

constitute an office for the purposes of Division 
4? 

(2) Does each role/position to which a 'District 
Officer' is allocated, according to the current 
practice of the WAFBB constitute a separate 
"office" for the purposes of the aforementioned 
Division of the Act? 

Mr PretsePs submission, too, was that the word "office" 
should be interpreted widely, having been read in the context 
of the whole division. 

The submission was that the first question was therefore 
to be answered in the affirmative and the advertising of a 
vacancy in the District Officer rank satisfies the require- 
ments of s.80X(l) and s.80Y(l) of the Act. 

In respect of the second question, it was submitted that 
the fulfilment of a role/position to which an officer is 
allocated does not constitute a separate office for the 
purposes of s.80X(l) or s.80Y(l) of the Act. 

The word "office" was said to connote an employer/ 
employee relationship. 

The authorities, it was submitted, differentiate between 
the concept of office and the concept of employment. It was 
submitted that the definition of "office" contemplates an 
employer/employee relationship because of the definition of 
eligible employee in relation to an office in S.80X, and the 
reference in the definition of the word "promotion" to 
wage, salary, and conditions of employment. 

Further, it was submitted that the Act contemplates the 
appointment of a person to an office on a permanent basis 
because any temporary position is excluded from the 
definition of "office". Because the definition contemplates 
an employer/employee relationship, that is sufficiently 
broad to include any sort of term like rank, classification, 
etc. The WAFBB promotes to a rank rather than a discrete 
position. 

What occurs is this, as the facts found reveal. District 
Officers are employees who hold a certain rank in the Fire 
Brigade to which they are promoted. Under the Fire 
Brigades Regulations 1943 (regulation 94) the Brigade 
consists of "officers" of various ranks. It also consists of, 
as distinct from officers, "members", who are not "offi- 
cers". It would seem that District Officers are the second 
lowest rank of officers. 'District Officer' is a category of 
employee referred to" in the award, clause 6, so the 
Promotions Appeal Board held. Clause 7 of the award 
provides for promotions to officer ranks above Station 
Officer on merit. The Promotions Appeal Board also found 
that a District Officer is an employee who upon promotion 
to that rank or classification is allocated by the WAFBB to 
work in one of various employee roles or positions, each 
separately identifiable by their functions and duties from 
which they can subsequently transfer. 

The question is what "office" or "position" in a public 
authority means, because that is the definition of "office" 
for the purposes of a public authority which, we are of 
opinion, the WAFBB is. 
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"Position", by way of interest, is defined in the English 
Employment Protection (Consolidation) Act 1978 in rela- 
tion to an employee to mean the following matters taken as 
a whole, that is to say his status as an employee, the nature 
of his work, and his terms and conditions of employment. 

As to the word "officer", it is quite plain that "officer" 
means an employee from the use of that word in Division 
4 identified by Mr Pretsel and referred to above. 

If a "position" has attached to it some independent duties 
derived from some source other than the orders of the 
employer, it is more likely to be an "office", but we are not 
told that that was the case here. 

In Oceanic Crest Shipping Co v. Pilbara Harbour 
Services Pty Ltd 160 CLR 626 at 662-664, a pilot whose 
negligence caused damage to an installation when carrying 
out pilotage work was carrying out an independent function 
which occupied most of his time. Nonetheless, Brennan J 
at page 662 characterised him as an officer/employee. 

The Fire Brigades Act 1942 provides for officers to be 
appointed as well as members. "Officer" or "office" is not 
defined in that Act. 

It is of interest that "office" in the Public Service Act 
1978 (as amended) is defined to mean "office in the Public 
Service" (see s.5). "Officer" is defined to mean:— 

" in relation to— 
(a) a department, means permanent officer, temporary 

officer or other officer employed in the depart- 
ment under and subject to this Act; or 

(b) an organization, means person who— 
(i) is employed in the organization; and 

(ii) is a member of the Senior Executive Serv- 
ice; '' 

The WAFBB, in our opinion, may well be an organisation 
for the purposes of that Act, but there was no suggestion that 
a District Officer is a member of the Senior Executive 
Service. Hence, it was not submitted that the Public Service 
Act 1978 (as amended) would apply to District Officers. 

However, a District Officer is plainly an officer, as s.29 
of the Fire Brigades Act 1942 provides. That does not mean 
that an officer is not an employee, and, indeed, it was the 
clear submission that that was the case. 

Further, as the Promotions Appeal Board found, a District 
Officer is an employee whom upon promotion to that rank 
or classification, the WAFBB then allocates to work in 
various employee roles and positions. Those roles and 
positions are identifiable by the functions and duties 
attachable to the positions, for example, Personnel Safety 
Officer, Fire Safety Branch, Training Academy, and 
Transport Supply Officer. One therefore has a situation 
where persons obtain the rank of District Officer, a rank 
prescribed under the Fire Brigades Regulations 1943, by 
promotion. However, the attainment of that rank does not 
place one in an employee role or position. One then has to 
be directed to occupy and undertake the responsibilities, the 
functions, and the duties of a particular role, or, as the 
Promotions Appeal Board identified it, position. 

If one equates an office or position in a public authority 
to that of an office in the Public Service, as defined, an office 
is an office in the Brigade and an officer is a person 
employed under and subject to the Fire Brigades Act 1942. 

If "office", as defined in s.80X(l) of the Act, means a 
' 'position" held by an officer in the Brigade, as distinct from 
a "position" which is a position held by a member, as it 
would seem would be the sensible interpretation, then that 

position is identifiable by the functions and duties attachable 
to it. It is a separately identifiable office, except that an 
office is held by an officer and a position, in the narrow 
sense, held by a member. Both members and officers are 
employees, of course. 

It is noteworthy, too, that under the Public Service Act 
1978 (as amended), s.42, an officer of Chief Executive 
Officer or Senior Officer level may be transferred from his 
or her office of Chief Executive Officer or Senior Officer 
to another office of Chief Executive Officer or Senior 
Officer which is vacant. In that case, a person of a certain 
rank is transferrable to another "office" at the same level, 
but a different office. That would seem to us by analogy to 
apply as a matter of principle to the position which obtains 
here, although the statute is not applicable. A person holds 
an office and he or she may be transferred from it, that is 
may be transferred to different functions and duties with a 
different title in a different area of responsibility. 

The exclusions in the definition of "office" in s.80X of 
the Act refer to "offices" or "positions", and, in our 
opinion, the word "office" is used in the definition to 
encompass a position in a public authority held by an 
officer/employee, whether that person is an officer or senior 
officer as distinct from a junior officer not in fact styled an 
officer. In this case, they are styled as members. It is a 
general description of a person in public sector employment. 
The exceptions to the definition confirm this view. They 
refer to "offices" where appropriate and "offices or 
positions" otherwise. 

It is noteworthy that every officer and fireman by 
regulation 122 of the Fire Brigades Regulations 1943 must 
serve where the Chief Officer directs. In addition, the 
general duties of officers and firemen are defined from time 
to time by resolution of the WAFBB (see regulations 122 
and 123), but that does not alter the opinion which we have 
expressed. 

In our opinion, "office" means an office held by an 
officer, and what office is held is determined by rank. A rank 
is not the same as an office. What office is held is 
determined by the Commission by direction, transfer, etc. 

The fact that a person may be appointed District Officer 
(Safety), etc, and that he/she may be transferred out of that 
"office" to an "office" with different duties and functions, 
recognises that. We are not of opinion that "rank" bears the 
same meaning as "office". What it means is that in order 
to attain certain office one is required to hold a certain rank. 
One is then directed to a position "separately identifiable 
by its function and duties". 

That it is so separately identifiable and permits of transfer 
out means that it is an office held by a person of certain rank. 

We would answer the first question "No", and the second 
question "Yes". We would then remit the matter back to 
the Promotions Appeal Board with this opinion. 

Declared accordingly. 

Appearances: Mr S D Allen on behalf of the applicants. 
Mr D Pretsel on behalf of the Minister for Labour. 

15831—3 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr A T Higgins 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 66 of 1993. 

Mr P M Cribb 
(Recommended Applicant) 

and 
Mr A R Riley and Others 

(Appellants) 
PAB No 67 of 1993. 

Mr P C Cann 
(Recommended Applicant) 

Mr J R Palmer and Others 
(Appellants) 

PAB No 68 of 1993. 

Mr K W Maynard 
(Recommended Applicant) 

Mr J R Palmer and Others 
(Appellants) 

PAB No 69 of 1993. 

Mr T H Jackson 
(Recommended Applicant) 

and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 70 of 1993. 

BEFORE THE FULL BENCH: 
HIS HONOUR THE PRESIDENT P J SHARKEY; 

CHIEF COMMISSIONER W S COLEMAN; 
SENIOR COMMISSIONER G G HALLIWELL 

22 March 1994. 
DECLARATION 

WHEREAS in this matter the following questions of law 
were referred to the Full Bench pursuant to section 27(l)(u) 
of the Industrial Relations Act 1979 (as amended). 

(a) does the 'District Officer' role/rank/classification 
applied to a class of employees within the Western 
Australian Fire Brigades Board constitute the "office" for 
the purposes of "Division 4—Promotion Appeal Board", 
of the Industrial Relations Act 1979, or, 

(b) does each role/position to which a 'District Officer' 
is allocated, according to the current practice of the Western 
Australian Fire Brigades Board (eg Personnel Safety 
Officer, Fire Safety Branch, Training Academy, and 
Transport Supply Officer), constitute a separate "office" for 
the purposes of the aforementioned Division of the 
Industrial Relations Act 1979? 

And whereas the matter having come on for hearing and 
determination before the Full Bench on the 21st day of 
February 1994 and the appellants, Mr J R Palmer and Mr 
A R Riley having sought leave to withdraw through their 
agents, Mr J Miller and Mr K Trainer respectively, and such 
leave being given, and having heard MrS D Allen on behalf 
of the recommended applicants, and Mr D Pretsel on behalf 
of the Minister for Labour as intervener, and the Full Bench 
having reserved determination on the matter, and the 

determination being delivered on the 22nd day of March 
1994 and reasons given therefore, it is this day, the 22nd day 
of March 1994, determined by the Full Bench that the said 
questions of law be answered as follows:— 

(a) No. 
(b) Yes. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Mr A T Higgins 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 66 of 1993. 
Mr P M Cribb 

(Recommended Applicant) 
and 

Mr A R Riley and Others 
(Appellants) 

PAB No 67 of 1993. 
Mr P C Cann 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 68 of 1993. 
Mr K W Maynard 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 69 of 1993. 
Mr T H Jackson 

(Recommended Applicant) 
and 

Mr J R Palmer and Others 
(Appellants) 

PAB No 70 of 1993. 
BEFORE THE FULL BENCH: 

HIS HONOUR THE PRESIDENT P J SHARKEY; 
CHIEF COMMISSIONER W S COLEMAN; 

SENIOR COMMISSIONER G G HALLIWELL. 
14 December 1993. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 9th day of December 1993, and having heard 
Mr S D Allen on behalf of Mr A T Higgins, Mr P M Cribb, 
Mr P C Cann, Mr K W Maynard and Mr T H Jackson, the 
recommended applicants in the above applications, Mr J D 
Miller on behalf of Mr J R Palmer, and Mr K J Trainer on 
behalf of Mr A R Riley, and having heard Mr C D McKinley 
seeking leave on behalf of the Honourable Minister for 
Labour Relations to intervene pursuant to s.30(l) of the 
Industrial Relations Act 1979 (as amended) ("the Act"), 
and the Full Bench having determined that its reasons for 
decision will issue at a future date in relation to order (1) 
hereunder, and having given reasons in respect to orders (2) 
and (3) hereunder, it is this day, the 14th day of December 
1993, ordered and declared as follows:— 

(1) That the Full Bench is satisfied that s.30(l) of the 
Act has been complied with and that the State has 
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sufficient interest in the matter to enable it to 
intervene through the said Honourable Minister 
for Labour Relations and gives leave to the said 
Honourable Minister for Labour Relations to 
intervene accordingly. 

(2) That the proceedings herein be and are hereby 
adjourned sine die to enable the abovenamed Mr 
J R Palmer and the abovenamed Mr A R Riley to 
consider their positions and to seek to have the 
matter re-listed before the Promotions Appeal 
Board if necessary. 

(3) That if the parties have not applied for this matter 
to be re-listed before the Full Bench after a 
reasonable time has elapsed, in the opinion of the 
Full Bench, so as to enable those steps referred to 
in order (2) hereof to be taken, then the Full Bench 
will re-list the matter of its own motion. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
(Applicant) 

No. 1305 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY, 
COMMISSIONER J A NEGUS, 
COMMISSIONER C B PARKS. 

1 December 1993. 
Reasons for Decision. 

THE PRESIDENT: (Given extemporaneously on 1 Decem- 
ber 1993 and edited by the Full Bench). 

These are the unanimous reasons for decision of the Full 
Bench. 

It is our unanimous view that the application, insofar as 
it proposes a new rule 1 and a new rule 5 as they appear in 
the gazettal of 6 October 1993 (73 WAIG 2385), and as they 
appear in the first document after the application which was 
filed herein, will be the subject of the Full Bench's authority 
to the Registrar to alter the rules to accommodate them. A 
minutes of proposed order will issue to reflect that. 

We are satisfied that those provisions which the applicant 
had to comply with in accordance with the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), and, in particular, s.62 of the Act, insofar as it 
applies preceding provisions of the Act, have been complied 
with. In particular, we are satisfied that the essential 
requirement that the application has been authorised in 
accordance with the rules, and that reasonable steps have 
been taken to adequately inform the members of the 
proposal for alteration and the reasons thereof, and that any 
of them may object to the application by forwarding a 
written objection to the Registrar, has been met. We are so 
satisfied, having regard to the structure of the organisation, 
and all the relevant circumstances in this matter, including 
the rules and the number of members. We are also satisfied 
that there were no objections to the proposed alterations by 
any member. In accordance with s.62(3)(c) of the Act, we 
are satisfied that less than five per centum of members 
objected. 

We will accordingly issue a minutes of proposed order 
authorising the Registrar to register the said alterations to 
the rules as they were applied for and as they appear on a 
Schedule to the said minutes. 

Appearances: Mr P R Momber (of Counsel) on behalf of 
the applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
(Applicant) 

No. 1305 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY, 
COMMISSIONER J A NEGUS, 
COMMISSIONER C B PARKS. 

2 December 1993. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of December 1993, and having heard 
Mr P R Momber (of Counsel) on behalf of the applicant, and 
there being no objection hereto, and the Full Bench having 
been satisfied upon the evidence before it that the 
application should be granted, and having given reasons 
therefor on the 1st day of December 1993, it is this day, the 
2nd day of December 1993, ordered that the Registrar be and 
is hereby authorised to register the alterations to the rules 
of the applicant organisation set out in "Schedule A" which 
is annexed hereto. 

By the Full Bench. 
(Sgd.) P. J. SHARKEY, 

President. 

This is the Schedule referred to as "Schedule A" in the 
order dated 2 December 1993 in application No 1305 of 
1993. 

Schedule A. 
(1) The following rule 1. Name replaces the existing rule 

1. Name:— 

"1. Name. 
The name of the organisation shall be the "Australian 
Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 
Branch". 

(2) The following rule 5. Constitution replaces the 
existing rule 3. Constitution:— 

"5. Constitution. 
The Union shall consist of persons, male or female, 
engaged in any clerical capacity, including telephon- 
ists, or in the occupation of shorthand writing or typing 
or on calculating, billing or other machines designed 
to perform, or assist in performing any clerical work 
whatsoever within the State of Western Australia, but 
excepting that portion of the State within the 20th and 
26th parallels of latitude and the 125th and the 129th 
meridians of longitude. 
Provided that no person shall be a member who is not 
an employee within the meaning of the Industrial 
Relations Act 1979." 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Applicant) 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, WA Branch 

(Respondent) 
No. 229 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

28 March 1994. 
Reasons for Decision. 

THE PRESIDENT: This is an application brought under 
s.49(l 1) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act") for a stay of the 
operation of the whole of the decision of the Commission, 
constituted by Commissioner C B Parks, in application No 
C 547 of 1993, and made on 11 February 1994. 

By that decision, the Commission decided, pursuant to 
s.24 of the Act, giving reasons for so doing, that the 
application was competent and that the Commission had 
jurisdiction to deal with it. The Commission also granted 
leave to the applicant herein, Burswood Resort (Manage- 
ment) Limited (hereinafter referred to as "Burswood"), 
pursuant to s.24 of the Act, to appeal against the finding of 
the Commission that the application was competent and that 
the Commission had jurisdiction to deal with it (see order 
of 24 February 1994). 

The appellant in appeal No 224 of 1994 and the applicant 
in these proceedings, Burswood, by appeal No 224 of 1994 
appeals against that decision of the Commission. 

The grounds of appeal allege, summarised, that the 
Commission at first instance erred in law in finding that it 
had jurisdiction to hear and determine the matter when the 
respondent had no standing to apply for the conference 
constituting the matter. 

The grounds of appeal, which appear at pages 1 and 2 of 
the appeal book, allege, further, that if the decision is a 
finding, then there are reasons why the appeal is of such 
importance that, in the public interest, an appeal should lie 
because the appeal raises issues concerning the jurisdiction 
of the Commission. 

What was before the Commission by virtue of s.44 of the 
Act, was an application by the Australian Liquor, Hospital- 
ity and Miscellaneous Workers Union, Miscellaneous 
Workers Division, WA Branch (hereinafter referred to as 
"the ALHMWU") on behalf of Mr Shanti De Silva, a 
member, for a conference to resolve a dispute. That 
application was made on 20 December 1993. The dispute 
concerned the fact that Burswood had rostered Mr De Silva 
on night shifts when he wished to remain on day shifts. Parks 
C gave a direction at the conclusion of the conference that 
Burswood not roster him onto night shift before 10 January 
1994. That direction was the subject of an appeal to the Full 
Bench which was withdrawn shortly before I heard this 
application. 

An application was then made for orders nisi for 
prohibition against Parks C exercising any of his powers in 
respect of application No C 547 of 1993. That was, it was 
submitted, to be considered as relating to other proceedings 
in the Supreme Court wherein the applicant, Burswood, 
sought prerogative writs for certiorari and mandamus 
against the Commission, constituted by a Full Bench, 
seeking to have quashed a decision of the Full Bench in 
application No 1167 of 1992 (see Re an application by the 
FMWU 73 WAIG 3342). In that decision made on 15 
November 1993 the Full Bench authorised an amendment 
to the rules of the applicant union which enabled it to enrol 

as members persons whom it was not able to cover before. 
These included employees of Burswood and were said to 
include persons employed in the classification of Mr De 
Silva. 

On 5 January 1994, in action No 2329 of 1993 Murray 
J granted an order nisi calling upon the Commission to show 
cause before the Full Court why a writ of prohibition should 
not be issued against the Commission prohibiting it from 
further exercising any of its statutory powers in relation to 
the application made by The Federated Miscellaneous 
Workers' Union of Australia, WA Branch to the Commis- 
sion concerning Mr De Silva. 

Burswood sought an order staying, firstly, the Full 
Bench's order of 15 November 1993, and to stay the 
proceedings before the Commission relating to Mr De Silva. 

Ipp J in Ex pane Burswood Resort (Management) Ltd v. 
FLAIEU (Nos 2267 and 2329 of 1993) (unreported) 
delivered 20 January 1994, reasons published 2 February 
1994, dismissed both applications. The Commission was 
therefore able to continue to deal with the matter. 

The Commission then decided on 11 February 1993, after 
hearing submissions, that it had jurisdiction to hear and 
determine the matter. It issued reasons for so deciding. 

It would seem from what the parties have told me that the 
matter has not advanced beyond the conciliation stage 
before the Commission at first instance. That means that the 
matters thus far could still be settled at the conciliation 
stage. The Commission has not yet embarked upon a hearing 
and determination of the matter. 

The appeal by Burswood, which permits this application 
to be made, is made with the consent of the Commission 
under s.24 of the Act. 

Mr Caspersz (of Counsel) sought to adduce evidence by 
the affidavit of Mr Paul Anthony Kennedy sworn on 25 
February 1994 and filed herein. That affidavit was objected 
to as irrelevant by Ms Blaskett, who appeared for the 
ALHMWU. The parties consented to me deciding that 
question after 1 had heard the submissions proper in these 
proceedings. 

The law to be applied to stay proceedings is well settled. 
The applicant must establish its case: that is that there is a 
serious issue to be tried upon appeal, and that the balance 
of convenience favours the applicant. In addition, the matter, 
of course, must ultimately be determined according to the 
equity, good conscience, and substantial merits of the case. 
Those matters form part of the equity, good conscience, and 
substantial merits of the case, as does the consideration that 
a successful litigant is entitled to the fruits of his/her order 
or judgment. The interest of persons referred to in s.26( 1 )(c) 
and (d) of the Act are also material (see Gawooleng Dawang 
Inc v. Lupton and Others 72 WAIG 1310). 

Mr Caspersz made a number of submissions. As I inferred 
from his submissions, it was that one must construe the word 
"organisation" in s.44(7)(a)(i) which enables an organisa- 
tion as defined to make an application as meaning an 
organisation properly capable of representing the person on 
behalf of whom it is seeking a conference. 

In this case, the submission was that the ALHMWU could 
not properly represent Mr De Silva or make application on 
his behalf if the rules were not properly amended, and the 
decision authorising the amendment to the rules was under 
challenge. 

Mr Caspersz also advised that the direction made at 
conference by Parks C had been complied with by his client. 

He also submitted that Ipp J in making his decision took 
into account the fact that there were appeal pathways from 
the Commission's decision within and the right under this 
Act to apply to stay the operation of the Commission's 
decision. 

It should also be added that Ipp J found that the Burswood 
case, as it was put to him, whilst arguable, was not 
conclusive. 

The submissions to Parks C that he had no jurisdiction to 
proceed further were, as Mr Caspersz observed, made after 
Ipp J's decision. The submission in relation to "organisa- 
tion" and its meaning was made to Parks C. 
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Further, Mr Caspersz submitted that the Commission had 
a duty to determine whether it had jurisdiction or not. 
However, so the submission went, it could not discharge that 
duty until the result of the Supreme Court decided the 
matter. It should be added here that Parks C did not accede 
to that view. 

Next it was submitted that the Commission's decision 
was not a finding. Accordingly, it was not necessary, under 
s.49(2) of the Act, for the Full Bench to decide that it was 
in the public interest that the matter was of such importance 
that in the public interest an appeal should lie. 

The submission was that the matter before the Commis- 
sion, namely jurisdiction, had been finally determined by the 
Commission, and it was not a finding. If that were wrong, 
it was submitted, there was clearly public interest because 
the question related to the jurisdiction of the Commission. 

I was taken to an industrial agreement entered into to 
cover about 15% of Burswood's employees and prescribing 
for rosters (clause 11). 

The agreement was made between the Federated Liquor 
and Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers (hereinafter 
referred to as "the LTU") and Burswood. The LTU is a 
union which has and has had coverage of some employees 
at Burswood. The submission was that there will be 
prejudice if the application before Parks C proceeds because 
the application will construe in a way whereby the 
ALHMWU will be interfering in the established industrial 
relationships between the State LTU and its employees, 
particularly Mr De Silva. There was, it was submitted, 
simply no prejudice to the ALHMWU, likely to arise from 
this application succeeding. 

Mr Caspersz also submitted, referring to Mr Kennedy's 
affidavit, that there was now no prejudice to the ALHMWU, 
because Mr De Silva was now rostered to work for 34 weeks 
in the day time, so that the issue of his rostering is, in fact, 
not an issue until about the end of the year. 

There were a number of submissions by Ms Blaskett for 
the ALHMWU. These were that the decision was a finding 
as that is defined in s.7 of the Act. 

Further, the President, in these proceedings, cannot say 
whether the appeal is of such importance that in the public 
interest such appeal should lie, it was submitted. That is a 
matter which only the Full Bench can decide upon appeal, 
so the submission went. 

It was submitted that the granting of a stay application is 
a special procedure, not in any circumstances to be taken 
lightly. We were referred to teeming and Sons v. Ordish 68 
WAIG 1017. 

The submission was, too, that the Commission's decision 
at first instance was plainly a finding as that is defined in 
the Act. 

Next, it was submitted that there are currently two 
organisations registered under the Act, both of which have 
constitutional coverage of employees employed by 
Burswood. One is the ALHMWU and one the LTU. 
Accordingly, because Mr De Silva has chosen to become a 
member of the ALHMWU, that organisation is doing no 
more than another organisation registered pursuant to the 
Act could do if Mr De Silva were a member, and no relief 
could be ordered that could not be ordered in favour of any 
other registered organisation with coverage of Mr De Silva: 
hence, the balance of convenience is clearly tilted in favour 
of Mr De Silva. 

Ms Blaskett cited to us what Ipp J said at page 8:— 
"Arguments concerning the balance of convenience 

were also raised. In this regard I found there to be little 
to choose between the LTU and the FMWU. As regards 
De Silva, the balance was somewhat tilted in his favour 
as, if a stay of the proceedings in which he was 
involved were to be granted, he would not be 
represented by a union of his choice." 

The true basis of the case for Burswood was contained in 
Mr Kennedy's affidavit where in paragraph 34 he said:— 

"It would, in my respectful submission, be ex- 
tremely prejudicial to Burswood should any order be 

made by the Commission injuncting it from rostering 
De Silva onto night shift. This is because the Union is 
not a party to the Industrial Agreement and has no 
industrial relationship with Burswood. Should the 
Commission, then, make any orders in favour of 
persons on whose behalf the Union has instituted 
proceedings, this will lend legitimacy to the Union in 
the eyes of those employees of Burswood whom it 
claims to represent. In the event of the Full Court of 
the Supreme Court overturning the decision of the Full 
Bench of the Commission in application no. 1167 of 
1992, this will have the effect of causing confusion 
amongst Burswood's employees and will potentially 
have a negative effect on Burswood's relationship with 
its employees." 

Further, there was a submission that decisions made 
pursuant to the provisions of the Act are valid and 
conclusive between the parties determining their rights. 

Ms Blaskett relied, for those propositions, on Herald-Sun 
TV Pty Ltd and Others v. Australian Broadcasting Tribunal 
(1984) 55 ALR 53 and Enterprise Gold Mines NL v. Mineral 
Horizons NL (No 1) (1988) 52 NTR 13. 

She submitted that Burswood was seeking that the Full 
Bench on appeal was being asked to determine the validity 
of the decision and order of the Full Bench in application 
No 1167 of 1992. That matter is listed before the Full Court 
in the expedited list. 

We were also taken to Ipp J's observation that he was not 
satisfied that the claim for certiorari before the Full Court 
would succeed. 

Next, it was said that the assertion that Mr De Silva would 
not be on night shift for 34 weeks commencing on 21 March 
1994 was not before the Commission at first instance. It was, 
in any event, submitted that that was not relevant to the 
question before the Commission which was its jurisdiction. 

It was also submitted that if for some reason the day roster 
for 34 weeks changed then this matter could not be brought 
back before the Commission. 

Conclusions. 
Burswood sought the stay of operation of the decision of 

the Commission at first instance given on 11 February 1994. 
The decision was that the Commission had jurisdiction to 
hear the matter before it, being an application under s.44 of 
the Act, which was at the conference stage. The effect of a 
stay of operation of the decision would be that the 
Commission's decision that it had jurisdiction to hear and 
determine the matter could not take effect. On the other 
hand, if no stay of operation of the decision were ordered, 
the Commission is free to exercise its jurisdiction to proceed 
with conciliation or, and if necessary, arbitration. 

In my opinion, questions of balance of convenience can 
be confined to that issue. If I do not grant a stay then the 
Commission can conciliate, and, if necessary, hear and 
determine the matter. The parties may even reach an 
agreement in the course of conciliation. 

The problem is that that confers "legitimacy" on the 
ALHMWU in the eyes of Burswood. That consideration is 
not relevant to the question of the balance of convenience 
because currently the ALHMWU rules as altered give 
coverage to Burswood employees, if they did not before. 

Mr Caspersz sought to rely on evidence that from 21 
March 1994 for 34 weeks Mr De Silva would not be rostered 
on evening shift. However, that was not before the 
Commission at first instance. 

In any event, the balance of convenience does not extend 
to what might occur if the matter proceeds, or what might 
be said in conference if the matter proceeds. That depends 
on what actually occurs and is agreed or decided. 

The true detriment to Burswood (if it can be called 
detriment), and is no wider, is that the proceedings continue. 
In my opinion, there is no detriment to Burswood in the 
proceedings continuing. Indeed, if the matter ends at 
conciliation that lack of detriment is accentuated. There is 
detriment in their not proceeding because the ALHMWU 
seeks to have a problem concerning rostering resolved. It is 
denied its chance to put its case to the Commission in 



conference or upon a hearing and determination, and its 
member is denied the right to be heard through the 
organisation of his choice. The question of what view the 
Commission might take of Mr De Silva now being rostered 
on day shift for 34 weeks is a matter for the Commission. 

Burswood has not established that the balance of 
convenience favours it. 

Next, there is the question of any serious issue to be tried. 
Firstly, Mr Caspersz's submissions can be answered in this 
way. The rules of the ALHMWU, it is not disputed, enable 
the ALHMWU to cover Burswood employees. That is what 
the Full Bench's decision results in. That decision is valid 
and binding. It is not in suspension pending the decision of 
the Supreme Court. It is not contingent. It cannot be 
attacked, except under the Act (see s.34). The rules currently 
confer coverage on the ALHMWU. 

The Commission held itself bound to apply the decision 
of the Full Bench, which decision is now operating. 

I do not accept the view that it is not an organisation with 
the right to cover Mr De Silva. Currently it has that coverage 
by the Full Bench's decision, a decision which was not 
stayed in its operation by Ipp J. The Commission at first 
instance so found. 

Further, I am not of the opinion that the decision was 
anything but a finding on what was put to me. It is a finding 
because, as the definition in s.7 prescribes:— 

" "finding" means a decision, determination or 
ruling made in the course of proceedings that does not 
finally decide, determine or dispose of the matter to 
which the proceedings relate; 

The Commission did not determine the matter before it 
finally. It held that it had jurisdiction so to do. 

I am not certain, whether, in determining that, there is a 
serious issue to be tried, that the President is entitled to 
consider whether the matter to go to appeal is of such 
importance that in the public interest an appeal should he, 
on what has been put to me. If that were a matter for me to 
consider, it would seem to me scarcely to be a matter of 
sufficient importance that in the public interest this appeal 
should lie, as that phrase is defined in RRIA v. AMWSU 68 
WAIG 1709. 

In my opinion, it should not. I would emphasise that I 
have formed these opinions solely to determine these 
applications. What views I might hold upon appeal if similar 
or the same questions are raised would depend entirely on 
the submissions made upon appeal. 

As to the question of the relevance of Mr Kennedy's 
affidavit, insofar as it relates to matters of merit or questions 
properly the concern of the Commission at first instance, as 
for the most part it does, it is irrelevant. Insofar as it has been 
referred to in submissions for the ALHMWU and relates to 
the history of proceedings it is relevant. It will be marked 
exhibit 2, and I will strike out the irrelevant portions. 

In my opinion, the equity, good conscience, and substan- 
tial merits of the case require that the application be 
dismissed. There is not a serious issue to be tried. The 
balance of convenience does not favour Burswood. There is 
not good reason why a stay should be granted. The 
application accordingly is dismissed. 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of the applicant. 

Ms D Blaskett on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Applicant) 
and 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, WA Branch 

(Respondent) 
No. 229 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
P J SHARKEY. 

18 March 1994. 

Order. 
THIS matter having come on for hearing before me on the 
18th day of March 1994, and having heard Mr T H F 
Caspersz (of Counsel) on behalf of the applicant and Ms D 
Blaskett on behalf of the respondent, and having determined 
that my reasons for decision will issue at a future date, it is 
this day, the 18th day of March 1994, ordered that 
application No. 229 of 1994 be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[U.S.] President. 

PIONEER CONCRETE (WA) PTY LTD BYFORD 
QUARRY (ENTERPRISE BARGAINING) 

AGREEMENT 1994 
No. AG 15 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pioneer Concrete (WA) Pty Ltd 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 

Branch. 
No. AG 15 of 1994. 

Pioneer Concrete (WA) Pty Ltd Byford Quarry (Enterprise 
Bargaining) Agreement 1994. 

COMMISSIONER A.R. BEECH. 
18 March 1994. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr M. Busby and Mr A. Waddell on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Pioneer Concrete (WA) Pty Ltd Byford 
Quarry (Enterprise Bargaining) Agreement 1994 be 
registered as an industrial agreement in accordance 
with the following Schedule on and from the 18th day 
of March 1994. 

(Sgd.) A.R. BEECH, 
ri s 1 Commissioner. 



Schedule. 

1.—Title. 
This industrial agreement shall be referred to as the 

Pioneer Concrete (WA) Pty Ltd Byford Quarry (Enterprise 
Bargaining) Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Relationship to Parent Awards 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Wages 
8. Agreed Productivity Improvements 
9. Measuring Productivity Improvements 

10. Commitments 
11. Term of Agreement 
12. Dispute Resolution Procedure 
13. No Further Claims 
14. Not to be Used as a Precedent 
15. Signatories to the Agreement 

3.—Scope and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on 

Pioneer Concrete (WA) Pty Ltd ("the company") and all 
the employees engaged in or in connection with the 
company's Byford quarry operations. 

(2) This agreement shall also be binding upon the 
following organisations of employees: 

(a) The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

(b) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) The parties will oppose any applications by other 
parties to be joined to this agreement. 

4.—Relationship to Parent Awards. 
(1) This agreement shall be used and interpreted wholly 

in connection with the following awards: 
(a) Quarry Workers' Award, 1969 No. 13 of 1968 
(b) Transport Workers' (General) Award No. 10 of 

1961. 
(2) Where there is any inconsistency between this 

agreement and the award, this agreement shall prevail to the 
extent of any inconsistency. 

5.—Single Bargaining Unit. 
(1) In accordance with the State Wage Decision in 

January 1992 (72 WAIG 191) the employees and the 
company have formed a single bargaining unit in respect to 
the Byford quarry operations. 

(2) The single bargaining unit will ensure that the 
framework of this enterprise agreement is adhered to by 
regularly conferring with management through the meeting 
of the consultative committee. 

(3) The single bargaining unit will assist in the implemen- 
tation of measurements that are designed to improve the 
efficiency and productivity of the enterprise agreement that 
have been agreed to by the parties. 

6.—Aims and Objectives of the Agreement. 
(1) The purpose of entering into an enterprise bargaining 

agreement is to increase the productivity, efficiency and 
flexibility of the Byford quarry to ensure the company 
remains competitive within the quarrying industry. 

(2) The company remains committed to the continual 
training of all quarry personnel so that their skills base can 
be enhanced, and to provide an environment in which these 
new skills can be utilised and recognised to the satisfaction 
of individual employees. 

(3) Furthermore, the company recognises the need to 
improve occupational health and safety for all employees 
and is therefore committed to the development and 
implementation of health and safety initiatives. This 
agreement provides for the participation of all employees in 

these initiatives in order that the quarry will become a safer 
working environment. 

7.—Wages. 
(1) The wage rates to apply pursuant to this agreement are 

as follows: 

Quarry Workers' 
Award, 1969 

Current 5% Proposed 
Level Rate 

t 
Increase 

« 
Rate 

5 
>4» 

378.60 18.93 397.53 

4 392.60 19.63 412.23 
3 407.80 20.39 428.19 
2 417.50 20.88 438.38 
1 422.00 21.10 443.10 

Over 412.70 20.64 433.34 Transport Workers 
(General) Award 

(2) The rates prescribed in this clause are inclusive of all 
industry and leading hand allowances. 

(3) The increase prescribed in this clause shall operate 
with effect on and from the 18th day of March 1994. 

8.—Agreed Productivity Improvements. 
(1) Electronic Funds Transfer 
It is agreed that all wages for all employees will be paid 

by electronic funds transfer into the employee's nominated 
financial institution account. 

(2) Use of Staff Personnel 
(a) Staff personnel will be allowed to operate any 

plant or machinery for the purpose of optimising 
productivity and efficiency. This would apply in 
situations of employee absenteeism or to relieve 
employees during rest periods and meal breaks. 

(b) It is not the intention of the company to reduce 
ordinary or overtime earnings for employees, 
however the parties acknowledge the importance 
of keeping plant and machinery working within 
the scope of operating hours. 

(3) Immediate Starts 
(a) The employees will ensure that they are on their 

machines or at their place of work by their 
designated start times. 

(b) The company may require one employee to start 
work half an hour earlier to ensure the preparation 
of machines and plant for a prompt start. 

(4) Staggered Rest Periods 
Meal breaks may be staggered to ensure the continued use 

of plant and machinery. No employee will be required to 
commence a meal break before 11.30am or after 1.00pm. 

(5) Annual Leave 
Accrual of annual leave will be reduced to 20 days or less 

within 12 months of this agreement taking effect. 
(6) Absence Through Sickness 

(a) The consultative committee has agreed that 
management/employees work together to achieve 
a significant reduction in absenteeism through 
sickness. 

(b) A target of eight days (per single/double sickness 
days) has been agreed by the committee, and 
employees commit to achieving this target. 

(c) Normal award provisions will apply in that any 
employee will be required to produce a doctor's 
certificate after having had two days off in the 12 
month period without producing a certificate. 
Genuine sickness (e.g. broken arm) would not be 
included in this annual target of eight days. 

(7) Occupational Health and Safety 
The parties to this agreement recognise the need to 

improve the occupational health and safety of the workplace 
by reducing lost time injuries to 0 per year through the 
implementation of health and safety improvement program- 
mes. 
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9.—Measuring Productivity Improvements. 
The parties to this agreement are committed to improving 

productivity over the life of this agreement from a current 
rate of 12 tonnes per man hour to 13. 

This will be achieved through the successful implementa- 
tion of Clause 8.—Agreed Productivity Improvements of 
this agreement. 

10.—Commitments. 
The company recognises that employee contribution is 

essential to improved performance and therefore accepts 
those commitments by employees to work towards agreed 
targets as sincere and in the overall interest of increasing 
productivity and efficiency for the collective benefit of the 
company and its workforce. 

Furthermore, the company maintains a commitment to 
multi-skilling and training so that employees can improve 
their skills base, develop a career within the mining industry 
and have greater job satisfaction. 

All employees will agree to carry out any tasks which may 
or may not involve the use of tools, plant and equipment, 
within their skills, competency or training as directed by the 
company. 

11.—Term of Agreement. 
This agreement shall remain in force for 12 months from 

the date of 18th March 1994. 

12.—Dispute Resolution Procedure. 
The following procedure for settling disputes and griev- 

ances will be followed by the parties at Byford quarry: 
(1) The matter shall first be discussed by the employee 

or shop steward with his/her foreman or supervisor. 
(2) If not settled, the matter shall be discussed between 

the accredited union representative and the other appropriate 
officer of the company. 

(3) If not settled, the entire dispute shall be documented 
and then further discussions between the union secretary or 
other appropriate official of the union, and the appropriate 
representative of the company shall occur. 

(4) If the matter is still not settled it shall be submitted 
to the Western Australian Industrial Relations Commission. 

(5) Throughout the above procedures work shall continue 
normally on the understanding that there is to be no other 
action, including strikes, work bans, nor variations to work 
practices. 

(6) It is understood that reasonable time be given for each 
of stages (1) to (4) to be finalised. 

13.—No Further Claims. 
It is a condition of this agreement that the parties will not 

seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

14.—Not to be Used as a Precedent. 
It is a condition of this agreement that the parties will not 

seek to use the terms contained herein as an example or 
precedent for other enterprise agreements whether they 
involve Pioneer Concrete (WA) Pty Ltd or not. 

15.—Signatories to the Agreement. 
Peter Hogan 

On behalf of Pioneer Concrete (WA) Pty Ltd 
R. Blewitt 

On behalf of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
J.J. O'Connor 

On behalf of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 

THE READYMIX GOSNELLS TRANSPORT, SAND 
AND LIMESTONE (ENTERPRISE BARGAINING) 

CONSENT AGREEMENT 1994 
No. AG 18 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
CSR Limited T/A The Readymix Group 

and 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers Union 
of Australia, Western Australian Branch; 
Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 

Australian Branch 
No. AG 18 of 1994. 

The Readymix Gosnells Transport, Sand and 
Limestone (Enterprise Bargaining) Consent 

Agreement 1994. 
COMMISSIONER A.R. BEECH. 

7 April 1994. 
Order. 

HAVING heard Mr A.C. Tomlinson on behalf of the 
applicant and Mr R.A. Keegan on behalf of the respondent 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia, Western Australian 
Branch, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That The Readymix Gosnells Transport, Sand and 
Limestone (Enterprise Bargaining) Consent Agreement 
1994 be registered as an industrial agreement in 
accordance with the following Schedule on and from 
the 5th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as The Readymix 

Gosnells Transport, Sand and Limestone (Enterprise Bar- 
gaining) Consent Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of Agreement 
5. Relationship to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvements—General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 
12. Signatories to this Agreement 

3.—Application and Parties to this Agreement. 
This agreement shall apply to and be binding on CSR 

Limited T/A The Readymix Group (the company) the 
organisations of employees set out below and all persons 
employed by the company in or in connection with transport, 
sand and limestone operations in the Perth metropolitan 
area. Western Australia, who are members of or persons 
eligible to be members of the following organisations of 
employees: 

The Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch 
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Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 

4.—Date and Duration of Agreement. 

This agreement shall operate on and from the 5th day of 
April 1994 and shall remain in force for a period of twelve 
months. 

5.—Relationship to Parent Awards and Agreements. 

(1) This agreement shall be read and interpreted wholly 
in conjunction with— 

(a) Transport Workers' (General) Award No. 10. of 
1961 

(b) Engine Drivers (Quarries, Sand Pits and Lime- 
stone Quarries) Agreement 1991. 

(2) Where there is any inconsistency between this 
agreement and subclause (1) hereof this agreement shall 
prevail to the extent of all the inconsistencies. 

6.—Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision, the employees and organisations of employees 
covered by this agreement have formed a single bargaining 
unit in respect to the company's transport, sand and 
limestone operations. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The continuing role of the single bargaining unit will 

(a) To monitor and analyse the key drivers in 
transport, sand and limestone. Identifying, evalu- 
ating and implementing improvement opportuni- 
ties relative to this agreement. 

(b) To act as an arbiter in assessing if conformance 
has been achieved relative to this entire agree- 
ment. 

(c) To negotiate future enterprise agreements in 
transport, sand and limestone. 

(4) In the event of the single bargaining unit failing to 
reach agreement such matters shall then be dealt with 
through the award dispute resolution procedure. 

7.—Productivity Improvements—General. 

(1) The company has developed a broad framework to 
facilitate ongoing business improvement based on strategic 
planning and total quality management (TQM) principles. 
This framework is captured in the "Metropolitan Raw 
Materials Vision in 1995"— 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 
are those for whom we work and those who work 
with us. 

(b) Where every person knows his/her customers, 
understands their needs and seeks ways to meet 
and better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a 
support role. 

(d) Where employees and management work as a 
team, knowing in the long term it is in their mutual 
best interests. 

(e) Where all employees pursue training and educa- 
tion that results in "doing the job right the first 
time". 

(f) Where scoreboards are visible around the division 
measuring key drivers and things that are impor- 
tant to our customers. Believing in that "if we 
can't measure it, we're not managing it". 

(g) Where we all know and understand what drives 
quality in each key process and all the important 
work is focussed on improving these processes. 

(h) With products of such unquestioned quality that 
customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
invol vement of all employees in developing and implement- 
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include— 

(a) Provision of adequate resources and training. 

(b) Extensive utilisation of teams to improve 
workplace environment, productivity and safety. 

(c) Achieving continuous production when resources 
are allocated to team problem solving, data 
analysis, training and communication. 

In this regard employees agree to carry out a 
much broader range of duties using their skills and 
competence to the fullest extent, subject to 
employees being fully trained and the duties safe, 
legal and within their skills and competence to 
perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of opportunities for im- 
provements (OFI's). 

8.—Measures to Increase Productivity, Efficiency and 
Flexibility. 

Key areas in transport, sand and limestone operations 
have been identified as measures designed to affect real and 
demonstrable gains in productivity, efficiency and flexibil- 
ity. 

These areas have been assembled in the following matrix 
and weighted by factors reflecting their impact on overall 
company performance. Current situations are known and 
entered at level three while achievable targets have been set 
at level ten. The system will work by reviewing results 
monthly to determine at what level each of the key areas are 
performing. For each of the areas being measured an actual 
performance number is entered into the "score" box. 

This number is multiplied by the given weighted value to 
give a gross value. The gross values are then added together 
to form an index number. 

The intent is to raise the overall index from the current 
situation of 300 points to a maximum of 1000 points. 

Data collection will focus on the above items but will not 
be confined to these areas. As the process develops further 
critical information may surface which can be linked to an 
expected follow-on agreement. 

The current situation for transport driver performance and 
sand (wash plant and drying plant) utilization is not known. 
Measurement instruments have been purchased and the 
single bargaining unit will establish the current situation and 
determine improvement goals within three months of 
ratification of this agreement. 

The specific activities or solutions necessary to achieve 
the targets for each area will be identified, designed and 
implemented through the structured team base problem 
solving process. These activities or solutions will involve— 

• changes to work procedures incorporating current 
or improved levels of co-operation; and 

• the understanding of transport, sand and limestone 
process capability and developing planned im- 
provements in all facets of the process to improve 
productivity in line with quality products and 
services. 



EBA MATRIX 

Sand (Wash Plant) Sand (Drying Plant) Common Factors 

Utilization Efficiency Quality Utilization Efficiency Quality Utilization Efficiency Quality Safety 
(6 months) 

Operating Tonnes/hr In spec 
hrs Capacity/hr results 
Planned Total 
Hrs results 

Operating Tonnes In spec 
hrs /hr results 
Planned Capacity Total 
Hrs /hr results 

Operating Tonnes 
hrs /hr 
Planned Capacity 
Hrs /hr 

Time Km Minutes DTI x 1 
complying achieved to be LTI x 1 
Time Km loaded Vehicle 
operating target accidents 
See See See 
Clause 8 & attached attached 
attached table table 
table 

94% 89% 

89 84% 88% 91% 86% 81% 

82 87 8098 86% 89% 84% 79% 11 5 

79.5 85 7696 84% 87% 82% 77% 12 4 

77 83 12% 82% 85% 80% 75% 13 3 where we are now 

74.5 89 68% 80% 83% 78% 72% 14 2 

Score 

19 Weighted Value 
Gross Value 
Index 

TRANSPORT EBA ON BOARD COMPUTERS 
Current Target 

Braking application 

Rev ranges—driving 

Rev ranges—tipping 

Taking off first gear 

% Idling time/total time 

(All weighted equally) 

Above will be based on manufacturer's recommendation 
and agreement by the single bargaining unit within three 
months of ratification. 

TRANSPORT EBA TYRE WEAR 
Twin Drives Drives Super 

Super Steer New Recap Singles 
Sleer 18R 

10 64000 79500 94300 65000 73500 
9 63000 78000 92300 63000 72000 
8 62000 76500 90300 61000 70500 
7 61000 75000 88300 59000 69000 
6 60000 73500 86300 57000 67500 
5 59000 72000 84300 55000 66000 
4 58000 70500 82300 53000 64500 
3 Where we are now 57000 69000 80300 51000 63000 
2 56000 67500 78300 49000 61500 
1 55000 66000 76300 47000 60000 
0 54000 64500 74300 45000 58500 

(All weighted equally) 

TRANSPORT, SAND, LIMESTONE EBA LOADING 
TIMES (MINUTES) 

Postans Flynn 
Drive 

Jandakot 

10 9 9 12.4 
9 9.5 9.5 13.2 
8 10 10 14 
7 11 10.5 14.8 
6 12 11 15.6 
5 13 11.5 16.4 
4 14 12 17.2 
3 Where we are now 15 12.5 18 
2 16 13 18.8 
1 17 13.5 19.6 
0 18 14 20.4 

(All weighted equally) 

TRANSPORT, SAND AND LIMESTONE EBA SAFETY 
PERFORMANCE 

Index Number of 
Accidents 

10 6 
9 7 
8 B 
7 9 
6 10 
5 H 
4 12 
3 Where we are now 13 
2 14 
1 15 
0 16 

9.—Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered in this agreement continue to 
fully participate in and fully support the continuous 

8 8 
9 7 



improvement programmes as outlined in Clauses 7.— 
Productivity Improvements—General and 8.—Measures to 
Increase Productivity, Efficiency and Flexibility. 

(2) Subject to subclause (1) hereof the following wage 
rate increases shall be payable— 

(a) 4% effective from date of ratification. 
(b) The wage increase specified in paragraph (2)(a) 

hereof shall be payable to all items under the 
Wages and Supplementary Clause of each award 
as defined in Clause 5.—Relationship to Parent 
Awards and Agreements. 

(c) Further pay adjustments will be made after six and 
twelve months when the average of the two 
preceding months will be reviewed in line with the 
matrix in Clause 8.—Measures to Increase Pro- 
ductivity, Efficiency and Flexibility. The basis for 
adjustment will be an additional <% wage 
increase for every 87.5 point improvement in the 
overall index. 

10.—Commitments. 
(1) The parties agree there shall be no further increase in 

wages for the life of this agreement except in accordance 
with state wage decisions. 

(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other plant or enterprise. 

(3) This agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Australian Industrial 
Relations Commission in regard to hours of work, annual 
leave with pay or long service leave with pay. 

11.—-Renewal of Agreement. 
(1) The parties will review the contents of this agreement 

on an ongoing basis including an assessment of the 
achievement towards targets and the continuous improve- 
ment programmes outlines in Clauses 7.-—Productivity 
Improvements—General and 8.—Measures to Increase 
Productivity, Efficiency and Flexibility. 

(2) Such a review will be based on a minimum of six 
months' data collection and is expected to result in the 
renegotiation, renewal or replacement of this agreement, 
effective from 1 January 1994. 

(3) If a follow on agreement is not reached on that date 
and productivity gains have been achieved and sustained, 
wage increases obtained will continue until the follow on 
agreement is ratified. 

12.—-Signatories to this Agreement. 
We, the undersigned, agree with the terms and conditions 

contained herein, and will comply with those terms and 
conditions. 
Oscar Anthony 
CSR Limited T/as The Readymix Group 
R. Todd 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia —Western Austra- 
lian Branch 
J.J. O'Connor 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

ST JOHN OF GOD HOSPITAL MURDOCH 
CAREGIVER AGREEMENT 1994 

No. AG 86 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

St John of God Hospital Murdoch 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers). 
No. AG 86 of 1993. 

COMMISSIONER J.F. GREGOR. 
10 February 1994. 

Registration of an Enterprise Bargaining Industrial 
Agreement No. AC 86 of 1993. 

HAVING heard Mr J.G. Blackburn on behalf of the 
Applicant and Mr D. Kelly on behalf of the Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch and Mr C. Panizza on behalf of the Hospital Salaried 
Officers Association of Western Australia (Union of 
Workers), and by consent, the Commission, pursuant to the 
powers conferred on it under Section 41 of the Industrial 
Relations Act 1979 hereby registers the following Industrial 
Agreement titled the St John of God Hospital Murdoch 
Caregiver Agreement 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

ST JOHN OF GOD HOSPITAL MURDOCH 
CAREGIVER AGREEMENT 1994 

CONTENTS 

Introduction 
St John of God Hospital Murdoch 

Part I—Preliminary 
1. Parties 
2. Area and Scope 
3. Term 
4. Replacement 
5. Interpretation 
6. Workplace Agreements 

Part II—Terms of Service 
1. Duties 
2. Separation 
3. Probation 
4. Time not worked 
5. Right of Transfer 
6. Confidentiality 
7. Part-time 
8. Casual 
9. Temporary and Fixed Term Appointments 

Part III—Hours of work 
1. Hours 
2. Overtime 
3. Banked Hours 
4. On Call 
5. Rosters 
6. Meal and Meal Hours 
7. Accrued Time Off 

Part IV—Salary 
1. Salaries 
2. Payment of Wages 
3. Banked Hours on Termination 
4. Shift Work 
5. Calculation of Penalties 
6. Higher Duties 



7. Laundry and Uniforms 
8. Fares and Motor Vehicle Allowance 
9. Superannuation 

Part V—Leave 
1. Annual Leave and Public Holidays 
2. Sick Leave 
3. Long Service Leave 
4. Parental Leave 
5. Bereavement Leave 
6. Study Leave 
7. Time Off Without Pay 

Part VI—Other Entitlements 
1. Introduction of Change and Redundancy 
2. Time and Wages Record 
3. Interviews 
4. Notices 
5. Deduction of Union Dues 
6. Apprentices 
7. Single Bargaining Unit to Monitor Agreement 

Signatories to Agreement 
Schedule A—Salaries 

ST JOHN OF GOD HOSPITAL MURDOCH 
St John of God Hospital Murdoch is committed to the 

dignity and worth of each person. We believe that work is 
a major forum in which we express and develop our dignity 
and grow towards fullness in human living. 

We believe that conditions of work must be such that each 
person has the freedom and resources needed for growth and 
development towards wholeness. 

St John of God Hospital Murdoch is committed to the 
development and maintenance of an organisational culture 
that is person focused, committed to the Christian ministry 
of healing, and to the processes of Quality Caring. 

St John of God Hospital Murdoch has an organisational 
culture that promotes, encourages and facilitates individual 
and organisational growth and development towards quality 
service provision. It allows for flexibility and mutuality in 
the arrangements of working conditions. 

It is a culture that leads to greater job satisfaction and ever 
improving quality of patient care and services. 

St John of God Hospital Murdoch will arrange conditions 
of employment, "Employment Relationships" in accor- 
dance with the following "Principles of Employment 
Relationships." 

PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS 
BASED ON FIDELITY TO OUR HERITAGE 

August 1993 
1. Positive employment relationships are essential 

for the successful provision of health care. 
Recognition of the rights and duties of the hospital 
and each Caregiver are required for fairness and 
mutual accountability. [Justice]* 

2. The work of all Caregivers is valued equally in the 
Mission and operation of the System. (This 
includes the work of those who provide direct 
patient care and those whose work enables these 
hands-on Caregivers to function effectively.) 
[Respect]* 

3. Behaviours in the workplace must demonstrate 
respect for the basic orientation of the Mission, 
Philosophy and Cultural Values of the hospital. 
[Respect]* 

4. In decisions related to clinical provision of health 
care, the expert knowledge and experienced 
judgements of health care professionals are ac- 
knowledged in their individual areas of compe- 
tency as we work in collaboration with each other. 
[Respect, Justice, Excellence]* 

5. The hospital recognises the different cultures and 
faith traditions of our Caregivers. It respects and 
values these differences and strives to learn from 
the richness of this diversity. [Hospitality, Re- 
spect]* 

6. Opportunities for employment, career develop- 
ment and other pathways to growth are open to all 
people competent for the positions available 
throughout the hospital. [Hospitality, Compas- 
sion, Respect, Justice and Excellence]* 

7. The hospital recognises the right of Caregivers to 
form associations to engage in collective actions, 
to negotiate various benefits for their members 
and to work for a better society. This does not 
exclude the Caregiver's right to choose individual 
negotiations when appropriate. [Respect, Justice]* 

8. Decision making, planning and policy formation 
related to the work of Caregivers will be participa- 
tive processes involving relevant stake-holders. 
Due processes are established to attend to griev- 
ances, injuries and other concerns. [Hospitality, 
Compassion, Respect, Justice and Excellence]* 

9. Each Caregiver is expected to be committed to 
person centred care, to continual improvement of 
the quality of services and to the requirements of 
the hospital's Mission, Vision and Goals as 
described in their employment contracts. [Hospi- 
tality, Compassion, Respect, Justice and Excel- 
lence]* 

10. Each Caregiver will be involved in ongoing 
learning. [Justice, Excellence]* 

11. Caregivers are entitled to fair compensation for 
their work and they will share in the benefits of 
their work. [Hospitality, Justice, Excellence]* 

12. Each Caregiver will contribute to quality patient 
care and to the common good of all by just and 
honest performance of the duties of their individ- 
ual position. [Hospitality, Justice, Excellence]* 
(* The Core Cultural Value(s) most relevant to 
each principle is noted in square brackets [ ].) 

CAREGIVER EMPLOYMENT 
AGREEMENT 

Involvement in this Agreement results in mutual commit- 
ment to the following: 
St John of God Hospital Murdoch: 

1. The provision of fair employment conditions. 
2. Maintenance of safe working environments. 
3. Opportunities for growth and development for 

each Caregiver. 
4. Resources to facilitate optimum work processes 

and quality of services. 
5. Participation in continual improvement of all 

work processes. 
6. Provision of information and training to enable 

each Caregiver to understand and fulfil his or her 
obligations under this Agreement and to apply 
safe work practices. 

7. Non requirement of Caregivers to perform duties 
outside their competence. 

8. Provision of a regular cycle of appraisal and 
review of performance and developmental needs. 

9. Involvement of Caregivers as participants in the 
general functioning of the workplace. 

Each Caregiver: 
1. Provision of an honest day's work in accordance 

with the relevant Position Description. 
2. Positive participation in the desired organisational 

culture of the hospital. 
3. Involvement in learning that will facilitate per- 

sonal and professional growth and development. 
4. Observance of appropriate safety and security 

regulations. 
5. Observance of the hospital's policies and proce- 

dures. 
6. Participation in a regular cycle of appraisal and 

review of performance and developmental needs. 
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Part I—Preliminaries. 
1. Parties 
The parties to this Agreement shall be St John of God 

Hospital Murdoch (a division of the St John of God Health 
Care System Inc.)("the hospital"), the Australian Liquor 
Hospitality and Miscellaneous Workers' Union (WA 
Branch), and the Hospital Salaried Officers' Association of 
Western Australia (Union of Workers). 

2. Area and Scope 
This Agreement shall apply to all Caregivers eligible for 

membership of the Australian Liquor Hospitality and Miscella- 
neous Workers' Union (WA Branch) and the Hospital Salaried 
Officers' Association of Western Australia (Union of Workers), 
employed by the hospital throughout the State of Western 
Australia. 

3. Term 
The term of this Agreement shall be for a period of 18 

months as from the beginning of the first pay period 
commencing after the 1st day of January, 1994. 

4. Replacement 
(1) Notwithstanding the provisions of clause 3 of this Part, 

this Agreement shall continue to operate until it is replaced 
by a new Agreement. 

(2) If a new Agreement has not been negotiated within three 
months after the expiry of the term of this Agreement, and unless 
all parties agree to extend the negotiating period, the parties agree 
to have any outstanding issues arbitrated by the Western 
Industrial Relations Commission or another agreed third party. 

(3) Provided that: 
(a) the parties may at any time agree to vary or cancel 

the Agreement in accordance with the provisions 
of the Industrial Relations Act 1979. 

(b) the parties shall review the Agreement should, as 
a result of movements in award rates of pay, the 
total wage prescribed by this agreement for any 
classification fall below the relevant award safety 
net. Any such review shall be conducted in 
accordance with the state Wage Fixing Principles 
in operation at that time. 

(c) the parties shall review the Agreement in the event 
of the hospital entering into an enterprise agree- 
ment with the Australian Nursing Federation. 

5. Interpretation 
In this Agreement; 
(1) "Accrued Time Off" means paid time off accruing to a 

Caregiver resulting from an entitlement to the 38 hour week; 
(2) "Banked Hours" means hours banked by a Caregiver 

as a result of the operation of annualised hours; 
(3) "Caregiver" means an employee of the hospital; 
(4) "casual" means a Caregiver engaged on an hourly 

basis with no guarantee of continual or additional employ- 
ment. A casual shall not be continuously rostered for a 
period exceeding 4 weeks; 

(5) "fixed term contract" refers to a contract of 
employment in which a Caregiver is engaged for a specific 
project either for the duration of that project or for a specific 
period of time. 

Nothing in this subclause shall restrict the right of the 
hospital or the Caregiver to terminate the engagement within 
the specified term in accordance with the provisions of Part 
II of this Agreement. 

(6) "ordinary rate" means the rate of pay prescribed in 
Clause 1 of Part IV of this Agreement. 

(7) "ordinary time earnings" means the ordinary rate and 
shift and weekend penalties. 

(8) "part-time" refers to a permanent Caregiver with a 
guaranteed minimum number of hours (inclusive of holidays 
and leave) who is regularly employed to work less hours 
than those prescribed for full time Caregivers; 

(9) "public holiday" means New Year's Day, Australia 
Day, Labour Day, Good Friday, Easter Monday, Anzac Day, 
Foundation Day, Queen's Birthday, Christmas Day and 
Boxing Day. 

(10) "temporary" means a Caregiver engaged for a 
specific period not exceeding 12 months. 

(11) (a) Where the provisions of this Agreement provide 
they may be varied by agreement between the hospital and 
the Caregiver, agreement shall not be deemed to have been 
reached unless freely entered into by both parties. Nor shall 
a Caregiver be disadvantaged in any way by withholding 
agreement. 

(b) Where the hospital seeks such agreement each 
Caregiver shall be made aware of their right, and given 
reasonable opportunity, to contact and seek representation 
from a Union representative. 

(c) Any problem arising from the operation of this 
Agreement may be referred to the Single Bargaining Unit 
which shall endeavour to resolve the problem in accordance 
with Clause 7—Single Bargaining Unit to Monitor Agree- 
ment of Part VI of this Agreement. 

6. Workplace Agreements 
The hospital agrees to be bound by the provisions of this 

Agreement and as such commits, for the duration of this 
Agreement, not to enter into Workplace Agreements under 
the Workplace Agreements Act 1993 with Caregivers who 
would otherwise fall within the scope of this Agreement. 

Part II—Terms of Service. 
1. Duties 
The Caregiver will be required to work in accordance with 

his/her duty statement and the hospital's policies and 
procedures. The hospital may direct the Caregiver to carry 
out such duties as are within the limits of the Caregiver's 
skill, competence or training provided that such duties are 
not designed to promote deskilling. 

2. Separation 
(1) (a) The contract of service may be terminated on any 

day by one party giving to the other party two weeks notice 
in writing and the contract shall expire at the end of that 
period of notice. 

Where there is written agreement between the hospital 
and the Caregiver a longer period of notice up to and 
including four weeks may be required. 

(b) Provided that the contract of service of a casual 
Caregiver may be terminated by one hour's notice. Such 
notice need not be in writing. 

(2) Payment in lieu of notice may be made by the hospital 
if the required notice is not given. 

The hospital may terminate the contract of service by 
providing part of the required notice and payment in lieu of 
the balance. 

(3) If a Caregiver fails to give the required notice or leaves 
during the notice period, the hospital may, at its discretion, 
deduct from any moneys due to the Caregiver, an amount 
equal to ordinary time earnings for the period of notice not 
given. 

(4) The required notice may be dispensed with by 
agreement in writing between the hospital and Caregiver. 

(5) A Caregiver shall not be disadvantaged as a result of 
providing a longer period of notice than required by this 
clause. 

(6) Nothing in this clause affects the hospital's right to 
dismiss a Caregiver without notice for conduct which 
justifies instant dismissal. 
Certificate of Service 

(7) Where a Caregiver whose service terminates requests 
a certificate of service, a certificate signed by the hospital 
stating the name of the Caregiver, the period of service, 
whether the service was full time or part time and the 
classifications in this Agreement in which work has been 
carried out, shall be provided. 

3. Probation 
The first three months of employment will be on a 

probationary basis during which time and notwithstanding 
the provision of subclause (2) hereof either party may 
terminate the contract by giving one weeks notice in writing 
(one hour in the case of casuals) or payment or forfeiture in 
lieu thereof. 
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The hospital shall provide the Caregiver with an appraisal 
of his or her performance during the probationary period. 

4. Time not worked 
The Caregiver shall not be entitled to payment for any 

period of unauthorised absence. 
5. Right of transfer 
The Caregiver shall be required to comply with any 

reasonable request to transfer to another suitable position or 
place of work. 

6. Confidentiality 
Information relating to the hospital, its customers or 

activities may not be released or divulged by the Caregiver 
to a third party other than in the proper performance of the 
Caregiver's obligations under this Agreement. 

This shall not prevent the Caregiver from seeking 
representation by an accredited official of his or her union. 

7. Part-time 
(1) A part-time employee shall be guaranteed a minimum 

number of hours per week averaged over a 12 month period. 
(2) (a) A Caregiver appointed part-time shall be remuner- 

ated at a weekly rate pro rata to the rate prescribed for the 
class of work on which he/she is engaged only in the 
proportion which his/her ordinary weekly hours averaged 
over the qualifying period, bears to 40. 

(b) A Caregiver appointed part-time shall be allowed 
annual leave, sick leave, bereavement leave and study leave 
in the same manner as full time employees. Payment for 
such leave shall be in the same ratio as his/her ordinary 
weekly hours, averaged over the qualifying period, bears to 
40. 

(c) Provided that where a Caregiver appointed part-time 
is not in receipt of accrued time off the divisor shall be 38. 

(3) A Caregiver appointed part-time may by agreement 
work additional hours at ordinary rates subject to the normal 
rostering parameters of a full time Caregiver and the 
provisions of this clause. 
Annualised Hours 

(4) A Caregiver appointed part-time who works additional 
hours shall, subject to the provisions of subclause (6) hereof, 
bank those additional hours. 

(5) Once a Caregiver appointed part-time banks 8 hours 
in accordance with subclause (4) hereof, he/she shall elect 
whether to: 

(a) be paid out in each fortnightly pay period for any 
additional hours in excess of the 8 banked hours; 
or 

(b) continue to bank additional hours. 
The Caregiver must advise the hospital whether he/she 

wishes to be paid out, or to bank, the additional hours prior 
to completing the shift. 

(6) Where a Caregiver appointed part-time is in debit as 
a result of the operation of annualised hours, he/she shall not 
accrue banked hours until the debit is cleared. 

8. Casual 
(1) A casual shall be paid l/40th of the total rate 

prescribed in Clause 1—Salaries of Part IV of this 
Agreement, for each hour worked, plus 25% additional 
loading. 

(2) A casual shall not receive any of the leave entitlements 
prescribed in Part V of this Agreement. 

9. Temporary and Fixed Term Appointments 
A Caregiver appointed as a temporary or pursuant to a 

fixed term contract shall accrue and be paid the same 
benefits as a permanent Caregiver unless otherwise speci- 
fied. 

Part III—Hours of Work. 
1. Hours 
(1) A Caregiver shall have no fixed hours of duty provided 

that: 
(a) The ordinary hours of work for a full-time 

Caregiver shall not exceed 2086 hours per annum 
(inclusive of holidays and leave). 

(b) The ordinary hours of work for a part-time 
Caregiver shall average not less than the minimum 
weekly number of hours which that Caregiver has 
been guaranteed. 

Such hours shall be averaged over a 12 month 
period and shall not exceed 2086 hours per annum 
(inclusive of holidays and leave). 

(c) The ordinary hours of work for a Caregiver who 
does not accrue time off in accordance with the 
provisions of subclause 7(6) of this Part shall not 
exceed 1982 per annum (inclusive of holidays and 
leave). 

(2) Ordinary hours may be worked over any day of the 
week, Monday to Sunday inclusive, and shall be arranged 
by the hospital to meet its needs. 

(3) Ordinary hours shall not exceed 96 in any fortnight. 
(4) Ordinary hours may not be rostered over more than 

6 consecutive days other than by agreement between the 
Caregiver and the hospital. 

(5) (a) Ordinary hours shall not be worked over more than 
10 days in a fortnight. 

(b) A minimum of two days off duty shall be taken 
consecutively unless otherwise agreed between the Car- 
egiver and the hospital. 

(6) A Caregiver shall not be rostered to work more than 
10 ordinary hours in any shift. 

This may be extended to 12 ordinary hours by agreement 
between the Caregiver and the hospital. 

(7) Broken shifts shall not be rostered but may be worked 
where a Caregiver is called in to work at short notice either 
by agreement or as a result of being placed on call. 

(8) The roster shall in each case provide for a 10 hour 
break between shifts. Provided that this shall not apply 
where a Caregiver agrees to work additional hours at short 
notice. 

(9) A Caregiver shall not be rostered to work a shift of 
less than 3 hours duration. Provided that a Caregiver may 
be employed to work a shift of not less than 2 hours duration 
to perform a specific task. 

2. Overtime 
(1) Time worked in excess of 10 hours a day (12 where 

there is agreement between the hospital and the Caregiver) 
or 96 hours a fortnight or 2086 per annum shall be deemed 
overtime and shall be paid for at double time. 

(2) In the case of a Caregiver who does not accrue time 
off in accordance with the provisions of subclause 7(6) of 
this Part, time worked in excess of 10 hours a day (12 where 
there is agreement between the hospital and the Caregiver) 
or 96 hours a fortnight or 1982 hours per annum shall be 
deemed overtime and shall be paid for at double time. 

(3) A Caregiver may be required to work reasonable 
overtime. 

(4) (a) Where a Caregiver and the hospital so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which the Caregiver is 
entitled. 

(b) Such time off shall be taken at a time (or times) agreed 
between the hospital and Caregiver. 

3. Banked Hours 
(1) A Caregiver who at the end of an accruing year has 

banked hours to his/her credit may elect: 
(a) to be paid for those hours at ordinary rates; or 
(b) by agreement with the hospital, to roll those 

credits over into the subsequent accruing year. 
(2) Where a Caregiver is in debit at the end of an accruing 

year: 
(a) the debit shall be cancelled; and in addition 
(b) if the Caregiver is otherwise in receipt of accrued 

time off in accordance with Clause 7—-Accrued 
Time Off of this Part, he/she shall be credited with 
accrued time off at the rate of .05 of an hour for 
each hour of the debit. 
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(3) (a) Caregivers transferring from St John of God of 
Hospital Rivervale and St Joseph's Hospital Bicton shall 
retain their original anniversary dates. 

(b) The minimum number of hours which under this 
Agreement each such Caregiver shall be guaranteed in the 
remainder of his/her current year of service shall be prorated 
in the ratio which that remainder, as at the date of this 
Agreement, bears to a full year of service. 

4. On call 
(1) For the purposes of this Agreement a Caregiver is on 

call when he or she is required by the hospital to remain at 
his or her private residence or any other mutually agreed 
place as will enable the hospital to readily contact him or 
her during the hours for which he or she has been placed on 
call. A Caregiver is also on call when required to carry a 
mobile telephone or beeper and to remain within a specified 
range of the hospital. 

(2) A Caregiver who is rostered to be on call at such a 
place as prescribed in subclause (1): 

(a) from Monday to Friday shall receive an allowance 
of $12.00; 

(b) on a Saturday shall receive an allowance of 
$18.00; 

(c) on a Sunday, public holiday or any other day on 
which the Caregiver is not rostered on duty shall 
receive an allowance of $21.00; 

Provided that only one allowance shall be payable 
in any period of 24 hours. 

(3) The hospital shall provide a Caregiver placed on-call 
with a mobile telephone or beeper. Where the hospital fails 
to provide a mobile telephone or beeper the allowance 
prescribed in paragraph (a) of subclause (2) hereof shall be 
$18.00. 

(4) A Caregiver rostered to be on call spanning two days 
over which different on call allowances apply, shall receive 
a payment which is equal to the allowance payable for the 
day attracting the higher allowance. 

(5) The Caregiver shall not be required to remain on call 
whilst on leave or the day before commencing leave unless 
by mutual agreement between the Caregiver and the 
hospital. 

Call In 
(6) A Caregiver who is on-call and who is called in to 

work shall be paid a minimum of three hours pay at the 
appropriate rate. 

(7) A Caregiver who is not on-call, but who is called in 
to work by agreement with the hospital in place of a 
Caregiver who is on call, shall be paid a minimum of three 
hours pay at the appropriate rate, and in addition $12.00. 

5. Rosters 
(1) A roster of working hours shall be posted in a 

convenient place where it can be readily seen by each 
Caregiver concerned. 

(2) The roster shall be open for inspection by an 
accredited representative of the Union at all reasonable 
times. 

(3) The roster shall be posted at least 7 days before it 
comes into operation. 

(4) (a) The roster may be altered at the hospital's 
discretion if the hospital's requirements render such altera- 
tion necessary provided that: 

(i) a Caregiver is entitled to 48 hours notice of a 
requirement to come in to work; 

(ii) a Caregiver is entitled to 12 hours notice where 
a shift is cancelled or varied; 

The notice referred to in this paragraph may be 
dispensed with by agreement between the Caregiver 
and the hospital. 

(b) A Caregiver who has commenced a shift is entitled 
to complete that shift unless otherwise agreed between the 
Caregiver and the hospital. 

6. Meal and meal hours 
(1) (a) Meal breaks shall be a minimum of 30 minutes and 

subject to subclause (2) of this clause shall not be counted 
as time worked. 

(b) The Caregiver shall not be required to work for more 
than 6 hours consecutively without a meal break. 

(2) Where the Caregiver is required to be on duty or 
available at the hospital during his/her meal break, the 
Caregiver shall be paid at ordinary rates. Provided that the 
time when the Caregiver is on duty or available but not 
working shall not be counted as time worked for the 
purposes of Clause 2—Overtime of this Part. 

(3) One fifteen or two seven minute tea breaks shall be 
allowed during each shift and shall be taken when 
convenient to the hospital without deduction of pay for such 
time. 

(4) A Caregiver who has not been notified the previous 
day or earlier that he or she is required to attend work at a 
time when a meal is usually taken shall be provided with 
such a meal. 

7. Accrued Time Off 
(1) Entitlement 
(a) A Caregiver (other than a casual) shall accrue an 

entitlement to time off at the rate of .05 of an hour for each 
ordinary hour worked to a maximum of 12 days (96 hours) 
off in each 12 month period. 

(b) A Caregiver shall not accrue an entitlement to time 
off during: 

the first 4 weeks of annual leave; 
long service leave; 
any period of unpaid leave; 
or any absence on workers compensation leave in 

excess of one calendar month. 
Accrual shall continue during any other period of 

leave (including any additional annual leave) pre- 
scribed by this Agreement. 

(2) Taking Accrued Time Off 
Where the Caregiver has accrued a sufficient entitlement, 

the accrued time off may be taken: 
(a) in a minimum period of one week made up of 5 

consecutive accrued days off in conjunction with 
a period of annual leave or at a time mutually 
acceptable to the Caregiver and the hospital; or 

(b) as single day absences at a time suitable to the 
hospital and subject to 48 hours notice given to the 
Caregiver; or 

(c) at the request of the Caregiver, and by agreement 
with the hospital, in periods of less than one day; 
or 

(d) at any other time agreed between the Caregiver 
and the hospital provided that: 

(i) the hospital shall, subject to its operational 
requirements, make every reasonable en- 
deavour to accommodate the wishes of the 
Caregiver; and 

(ii) the hospital shall allow the time off to be 
taken in the 12 months following the year of 
accrual. 

(3) Rate of Pay 
Accrued Time Off shall be paid at the ordinary rate. 
(4) Termination 
A Caregiver who at the time of termination has accrued 

time off to his/her credit shall be paid for those hours at 
ordinary rates. 

(5) Pay Out of Entitlements 
(a) When a Caregiver proceeds on parental leave, the 

hospital may pay the Caregiver for any accrued time off then 
standing to his/her credit. 

(b) A Caregiver may at any time, by agreement in writing 
with the hospital, be paid for some or all of the accrued time 
off standing to his/her credit in lieu of taking the time off. 



A Caregiver shall not otherwise be paid for accrued time 
off without actually taking the time off. 

(6) A Caregiver may be paid a rate of pay using a divisor 
of 38 hours per week in lieu of the provisions of this clause: 

(a) where the Caregiver is guaranteed no more than 
16 hours or two shifts per week; or 

(b) at the request of the Caregiver and by agreement 
with the hospital. Provided that the Caregiver may 
withdraw his/her agreement by providing two 
weeks notice in writing. 

Part IV—Salary. 
1. Salaries 
(1) The base weekly rate payable to Caregivers under this 

Agreement and the conditions pertaining to appointment and 
progression are prescribed in Schedule A. 

(2) A Caregiver shall be entitled to an all-purpose 
payment of 5% in addition to the prescribed rate. 

(3) Subject to subclause 7(6) of Part III of this Agreement, 
the hourly rate for a Caregiver shall be calculated by 
dividing the weekly rate by 40. 

2. Payment of wages 
(1) A full time Caregiver shall be paid in each fortnightly 

pay period: 
(a) (i) as for 80 ordinary hours (irrespective of the 

number of ordinary hours actually worked); 
or 

(ii) where the Caregiver does not accrue time off 
in accordance with Clause 7—Accrued Time 
Off of Part III of this Agreement—as for 76 
ordinary hours (irrespective of the number of 
ordinary hours actually worked); 

(b) for any overtime worked; and 
(c) any penalty payments arising from work per- 

formed in that pay period. 
(2) A Caregiver appointed part-time shall be paid in each 

fortnightly pay period: 
(a) as for his/her guaranteed ordinary hours (irrespec- 

tive of the number of ordinary hours actually 
worked); 

(b) for any additional hours worked in the pay period 
for which the Caregiver has elected to be paid out 
in accordance with subclause 7(5) of Part II of this 
Agreement; 

(c) for any overtime worked; and 
(d) any penalty payments arising from work per- 

formed in that pay period. 
(3) A Caregiver appointed on a casual basis shall be paid 

in each fortnightly pay period on the basis of the number of 
hours actually worked. 

(4) (a) Wages shall be paid fortnightly by electronic funds 
transfer into one or two accounts nominated by the 
Caregiver held at any major bank, building society or credit 
union. 

Any costs associated with the establishment by the 
Caregiver of such an account and of the operation of it shall 
be borne by the Caregiver. 

(5) Where payment is not made within the nominated time 
the hospital shall make every reasonable endeavour to 
rectify the matter without further delay. Where the problem 
is within the control of the hospital it shall be rectified 
within 24 hours. 

(6) Each Caregiver shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage; 
(b) the hours worked including overtime; 
(c) the number of ordinary hours for which payment 

has been made; 
(d) the total number of hours, if any, which as a result 

of the annual ising of hours, the Caregiver is in 
credit or debit; 

(e) the gross wage; 

(f) the net wage; 
(g) the hospital funded superannuation component; 
(h) any allowances paid; 
(i) any deductions made including details of any 

salary sacrifice; 
(j) the composition of any annual leave payment; 
(k) the composition of any termination payment. 

Termination Payment 
(7) Upon termination of employment, the hospital shall 

pay to the Caregiver all moneys earned by or payable to the 
Caregiver before the Caregiver leaves the hospital or the 
same shall be forwarded to the Caregiver by post on the next 
working day following termination. Provided that: 

(a) Where the employment is terminated without 
notice in accordance with Part II of this Agree- 
ment the hospital shall, as soon as reasonably 
possible, forward by post all moneys earned by or 
payable to the Caregiver; 

(b) By agreement the moneys earned by or payable to 
the Caregiver may be paid by electronic funds 
transfer into the Caregiver's account(s). 

3. Banked Hours on Termination 
(1) A Caregiver who at the time of termination has banked 

hours to his/her credit shall be paid for those hours at 
ordinary rates. 

(2) A Caregiver who at the time of termination is in debit 
shall have the moneys otherwise payable on termination 
reduced by an amount equivalent to payment at ordinary 
rates for the number of hours in respect of which the 
Caregiver is in debit. 

Provided that: 
(a) the number of hours for which a deduction is made 

shall not exceed 20 or 1.2 times the Caregiver's 
guaranteed weekly hours (to a maximum of 48), 
whichever is the greater; 

(b) Caregiver Giving Notice 
(i) A Caregiver who gives written notice of 

termination shall be given the opportunity of 
working additional hours during the notice 
period to enable the Caregiver to reduce the 
debit prior to termination. 

(ii) In such a case the hospital shall offer the 
Caregiver a minimum of 8 additional hours 
in each week of the notice period. 

(iii) Subject to its requirements, the hospital may 
offer the Caregiver further additional hours 
within the parameters for working ordinary 
hours prescribed in this Agreement. 

(iv) Any additional hours worked during the 
notice period shall reduce the maximum 
number of hours for which a deduction may 
be made in accordance with paragraph (a) 
hereof. 

(v) For the purposes of this paragraph the 
Caregiver may provide a longer period of 
notice than required by Clause 2—Separation 
of Part II of this Agreement; 

(c) Hospital Giving Notice 
(i) A Caregiver who is given notice of termina- 

tion by the hospital may be required to work 
addition^ ordinary hours during the notice 
period to enable the Caregiver to reduce the 
debit prior to termination. 

(ii) This requirement shall be subject to the 
parameters for working ordinary hours pre- 
scribed by this Agreement. 

(iii) Any additional hours worked during the 
notice period shall reduce the maximum 
number of hours for which a deduction may 
be made in accordance with paragraph (a) 
hereof. 

(iv) Where the hospital fails to provide the 
Caregiver with such additional hours as will 



completely offset the maximum number of 
hours for which a deduction may be made in 
accordance with paragraph (a) hereof, no 
deduction shall be made. 

(v) For the purposes of this paragraph the 
hospital may provide a longer period of 
notice than required by Clause 2—Separation 
of Part II of this Agreement; 

(d) No deduction shall be made where: 
(i) a Caregiver's employment is terminated by the 

hospital with payment in lieu of notice; or 
(ii) where a Caregiver's employment has been 

terminated by the hospital on the grounds of 
redundancy in accordance with Clause 1— 
Introduction of Change and Redundancy of 
Part VI of this Agreement; or 

(iii) where the required notice period has been 
dispensed with by agreement in writing 
between the hospital and the Caregiver. 

4. Shift work 
(1) (a) The loading on the ordinary rates of pay for a 

Caregiver who works an afternoon shift commencing not 
earlier than 12.00 noon and finishing after 6.00 pm on 
weekdays shall be 15%. 

(b) The provisions of paragraph (a) of this subclause do 
not apply to a Caregiver who on any weekday commences 
his/her ordinary hours of work after 12.00 noon and 
completes those hours at or before 6.00 pm on that day. 

(c) The loading on ordinary rates of pay for a Caregiver 
who works a shift between the hours of 6.00 pm and 7.30 
am on a weekday shall be 15%. 

(2) (a) A Caregiver rostered to work ordinary hours 
between midnight Friday and midnight on the following 
Saturday shall be paid a loading of 50% on actual hours 
worked during this period. 

(b) A Caregiver rostered to work ordinary hours between 
midnight Saturday and midnight on the following Sunday 
shall be paid a loading of 75% on actual hours worked 
during this period. 

(3) Where a Caregiver worker works a broken shift each 
portion of that shift shall be considered a separate shift for 
the purpose of this clause. 

(4) Where the ordinary hours of work span 12.00 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend shall be made 
by calculation for each part of the shift according to the rate 
applicable for additional payment for shift work and work 
during the weekend as the case may be. 

5. Calculation of penalties 
Where the Caregiver works hours which would entitle 

him or her to payment of more than one of the penalties 
payable in accordance with the overtime, shift and weekend 
penalties, or public holiday provisions of this Agreement, 
only the highest of any such penalty shall be payable. 

In the case of casuals any such penalty shall be in addition 
to the casual loading. 

6. Higher duties 
(1) A Caregiver who is capable of performing and does 

perform all duties of a position which attracts a higher rate 
of pay than that which he or she usually performs shall be 
entitled to the higher rate whilst so engaged. 

(2) When a Caregiver performs some, but not all, of the 
duties of the position a rate of pay less than the rate the 
position normally attracts can be paid on agreement between 
the hospital and Caregiver. 

(3) Provided that payment for higher duties shall not 
apply to a Caregiver required to act in another position while 
the incumbent is taking accrued time off for a single day or 
less in accordance with Clause 7—Accrued Time Off of Part 
III of this Agreement. 

7. Laundry and uniforms 
(1) (a) Where the hospital requires a uniform to be worn, 

an adequate supply of such uniforms shall be provided free 
of cost to the Caregiver on engagement. 

(b) Thereafter uniforms will be replaced on an 'as 
required' basis provided that: 

(i) no uniform shall be replaced within 18 months of 
the date of issue; 

(ii) the Caregiver when a new uniform is issued shall 
be required to return the replaced uniform. 

(c) Uniforms shall at all times remain the property of the 
hospital and must be returned to the hospital on termination. 

A failure to return hospital uniforms may lead to a delay 
in the processing of any termination payment and to the 
hospital deducting the cost of the uniforms from any moneys 
owing to the Caregiver. 

(d) Uniforms shall not be worn other than in the course 
of, and in travelling to and from, employment. 

(2) The cost of laundering uniforms shall be met by the 
Caregiver. The additional payment prescribed in subclause 
1 (2) of this Part includes an amount to compensate for this 
requirement. 

(3) Caregivers shall be responsible for the provision of 
appropriate clean and tidy footwear. 

(4) The provisions of this clause shall not detract from the 
hospital's obligation pursuant to section 19 of the Occupa- 
tional Health Safety and Welfare Act 1984-1987 to provide 
Caregivers with adequate personal protective clothing and 
equipment where it is not practicable to avoid the presence 
of hazards at the workplace. 

8. Fares and motor vehicle allowance 
(1) A Caregiver required to work outside the hospital 

during his or her normal working hours shall be paid any 
reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) hereof. 

(2) A Caregiver required and authorised to use his or her 
own motor vehicle in the course of his duties shall be paid 
an allowance of not less than 43.5 cents per kilometre. 

(3) (a) The rate prescribed in subclause (2) hereof shall 
be automatically adjusted in accordance with the rate 
applicable to travel in the metropolitan area (over 1600cc— 
2600cc) prescribed in the Public Service Award 1992 (No. 
PSA A4 of 1989). 

(b) Any adjustment to the rate prescribed in subclause (2) 
hereof shall operate from the date of the order varying the 
above award. 

(4) Nothing in this clause shall prevent the hospital and 
the Caregiver making other arrangements as to car allow- 
ance not less favourable to the Caregiver. 

9. Superannuation 
(1) The hospital shall contribute on behalf of the 

Caregiver in accordance with the requirements of the 
Superannuation Guarantee (Administration) Act 1992. 

(2) The hospital shall initially contribute an amount equal 
to 5% of the Caregiver's ordinary time earnings and shall 
thereafter increase the level of contribution in accordance 
with the provisions of the Superannuation Guarantee 
(Administration) Act 1992. 

(3) Contributions shall at the option of the Caregiver be 
paid into either: 

(a) the Health Employees' Superannuation Trust 
Australia (HESTA) fund; or 

(b) the National Catholic fund. 
(4) Contributions into the nominated fund shall be paid 

monthly. 
(5) Contributions shall continue to be paid on behalf of 

a Caregiver in receipt of payments under the Workers 
Compensation and Assistance Act. 

(6) Salary Packaging 
(a) A Caregiver may elect in writing to receive a 

superannuation benefit in lieu of part of the salary to which 
he or she is otherwise entitled under this Agreement. 
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(b) The salary package shall remain in force until 
terminated by mutual agreement or by either the hospital or 
the Caregiver providing one calendar month's notice. 

Part V—Leave. 
1. Annual leave and Public Holidays 
Section A—Common Clauses 
Entitlement 
(1) (a) Each Caregiver shall after the completion of each 

12 months continuous service be entitled to four weeks 
annual leave. 

(b) The entitlement accrues pro rata on a weekly basis. 
(c) In paragraph (a) hereof, "service" shall not include 

any period of unpaid leave other than the first 3 months of 
unpaid sick leave and the first month of workers' compensa- 
tion leave. 

Rate of Pay 
(2) (a) The Caregiver shall be paid for any period of 

annual leave prescribed in this clause at the ordinary rate of 
wage the Caregiver would have received as his or her 
payment at the time of taking the leave and, in addition, any 
shift and weekend penalties which the Caregiver would have 
received had the Caregiver not proceeded on annual leave. 

(b) Where it is not possible to calculate the shift and 
weekend penalties the Caregiver would have received, the 
Caregiver shall be paid at the rate of the average of such 
payments made each week over the four weeks prior to 
taking the leave. 

(c) Provided that the Caregiver when proceeding on 
annual leave shall not be paid less than the sum of: 

(i) the Caregiver's ordinary rate of wage for the 
period (ie excluding shift and weekend penalties); 
and 

(ii) a loading of 17.5% in respect of all periods of 
annual leave other than those periods relating to 
public holidays (ie to which the Caregiver is 
entitled under subclauses (8), (12)(a), (13)(b) and 
(17) hereof). 

Timing of Payment 
(3) The Caregiver is to be paid for a period of annual leave 

at the time payment is made in the normal course of 
employment, unless the Caregiver requests in writing that 
he or she be paid before the period of leave commences in 
which case the Caregiver is to be so paid. 

Provided that, where annual leave is paid in advance, 
payment for time worked may be adjusted m the fortnightly 
pay period following the period of annual leave. 

Termination 
(4) If a Caregiver's employment terminates, the Caregiver 

shall be paid a pro rata entitlement (at the rate prescribed 
by subclause (2) hereof) in respect of each completed week 
of service for which annual leave has not already been taken. 
Provided that: 

(a) Leave loading shall not apply to pro rata leave on 
termination but shall apply (in accordance with 
subclause (2) hereof) to leave resulting from a 
completed year of service. 

(b) Caregivers to whom subclauses (12) and (16) 
hereof apply shall be paid for such additional days 
leave as have accrued due under those subclauses 
at the date of termination. 

Taking Annual Leave 
(5) (a) The Caregiver may, with the approval of the 

hospital, be allowed to take the annual leave prescribed by 
this clause before the completion of twelve month's 
continuous service. 

(b) The annual leave prescribed in this clause may be split 
into portions by mutual agreement between the hospital and 
the Caregiver. 

(c) When the Caregiver requests that the annual leave be 
split into portions the hospital shall make every reasonable 
endeavour to accommodate the wishes of the Caregiver. 

(d) Where the hospital and Caregiver have not agreed 
when the Caregiver is to take annual leave: 

(i) the hospital shall allow the leave to be taken in the 
12 months following the year of accrual; and 

(ii) the hospital shall give the Caregiver at least 2 
week's notice of the period of time when it will 
be convenient to the hospital for the Caregiver to 
take the leave. 

Compaction 
(6) A Caregiver who during a qualifying period towards 

an entitlement of annual leave was employed continuously 
on both a full-time and part-time basis, or a part-time basis 
only, may elect to take a lesser period of annual leave 
calculated by converting the part-time service to equivalent 
full-time service. 

Such election is to be made in writing by the Caregiver 
and approved by the hospital. 

Cashing In 
(7) A Caregiver to whom subclause (12) or (16) hereof 

applies or who has otherwise accrued in excess of 4 weeks 
annual leave may elect to be paid when proceeding on 
annual leave an amount equivalent to the value of his or her 
additional leave entitlement in lieu of taking the additional 
leave. 

Such election is to be made in writing by the Caregiver 
and approved by the hospital. 

Public Holiday Occurring During Annual Leave 
(8) A Caregiver (other than a Caregiver in receipt of 

additional annual leave under subclause (13)(a) hereof) shall 
be entitled to a day's leave in lieu of a public holiday, 
without deduction of pay, in respect of a public holiday 
which occurs during the Caregivers' annual leave. 

Day Observed in Lieu of Public Holiday 
(9) Where any public holiday prescribed by this Agree- 

ment falls on a Saturday or a Sunday, such holiday shall be 
observed on the next succeeding Monday and where Boxing 
Day falls on a Sunday or Monday, such holiday shall be 
observed on the next succeeding Tuesday. Provided that: 

(a) a day observed in lieu of the holiday may be 
appointed by proclamation published in the 
Gazette under the Public and Bank Holidays Act 
1972; 

(b) another day may be observed in lieu of the holiday 
by agreement between the Caregiver and the 
hospital. 

Section B—Enrolled Nurses, PCA Support, PCA Technical 
(Level 1) and Caregivers listed in Part III of Schedule 

A—Salaries. 
(10) The provisions of this section shall only apply to a 

Caregiver whose classification is that of enrolled nurse, 
PCA Support, PCA Technical (level one) or whose 
classification is contained in Part Three of Schedule 
A—Salaries. 

Shift Work 
(11) (a) A Caregiver who in each roster period rotates 

afternoon and/or night shift with day shift shall be granted 
an additional weeks annual leave. 

(b) A Caregiver whose shifts are not subject to regular 
rotation shall accrue one additional days annual leave (to a 
maximum of 5 days) for each 30 afternoon or night shifts 
worked. 

(c) In lieu of the provisions of paragraphs (a) and (b) 
hereof, an Enrolled Nurse engaged by the St John of God 
Hospital Rivervale or St Joseph's Hospital Bicton before 12 
April 1990 who immediately before that date was in receipt 
of 7 weeks annual leave, in accordance with the provisions 
of the Enrolled Nurses and Nursing Assistants (Private) 
Award No 8 of 1978, shall be granted one weeks annual 
leave in addition to the annual leave prescribed elsewhere 
in this Agreement. The provisions of this paragraph shall not 
extend past 12 April 1997. 

(d) A Caregiver shall be paid for any period of leave 
prescribed by this subclause in accordance with subclauses 
(2) and (3) hereof. 



(e) Variation to Award Provision 
The provisions of this subclause shall apply pending any 

variation to the annual leave entitlement for shift employees 
in the Private Hospital Employees' Award 1972 or any state 
or federal award which replaces it. 

Any such variation shall immediately thereafter be 
imported into and shall apply in lieu of the provisions of this 
subclause. 

Public Holidays 
(12) (a) A Caregiver (other than a storeperson, gardener, 

security attendant, driver or maintenance person) shall in 
addition to the leave prescribed in Section A hereof be 
entitled to an additional two weeks annual leave. 

(b) Provided that the hospital may at its discretion require 
the Caregiver to take such leave or part thereof in single day 
absences on public holidays prescribed by this Agreement, 
or any day observed in lieu thereof, where the Caregiver has 
less than a day's banked hours or accrued time off standing 
to his/her credit. 

The hospital shall provide the Caregiver with 7 days 
notice of any such requirement. 

(c) Where a Caregiver covered by this subclause is 
rostered to work ordinary hours on a public holiday or day 
observed in lieu thereof, he or she shall be entitled to 
ordinary rates of pay and a loading of 50% for the actual 
time worked. 

(13) (a) A Caregiver employed regularly as a storeperson, 
gardener, security attendant, driver or maintenance person 
who is not required to work on any public holiday, or day 
observed in lieu thereof, shall be entitled to a day's leave 
without deduction of pay. 

(b) A Caregiver employed regularly as a storeperson, 
gardener, security attendant, driver or maintenance person 
who is required to work ordinary hours on a public holiday, 
or day observed in lieu thereof, shall be entitled to ordinary 
rates of pay and a loading of 50% for the actual time worked 
together with an equivalent period of time off to be added 
to the period of annual leave. 

(14) Notwithstanding anything to the contrary in this 
Agreement, and at the option of the hospital, Caregivers 
employed in clinics or departments which function during 
the normal clerical hours of duty may be granted public 
holidays and annual leave in accordance with Sections A 
and C hereof. 

Section C—All other Caregivers. 
Shift Work 
(15) A Caregiver rostered to work ordinary hours on 

Sundays and/or public holidays shall be entitled to addi- 
tional annual leave as follows: 

(a) if 35 ordinary shifts on such days have been 
worked—one week 

(b) if less than 35 ordinary shifts on such days have 
been worked the Caregiver shall be entitled to 
have one additional day's leave (to a maximum of 
five days) for each seven ordinary shifts so 
worked. 

Public holidays 
(16) A Caregiver not required to work on a day solely 

because that day is a public holiday or day observed in lieu 
thereof, shall be entitled to leave for the number of hours 
which he or she would otherwise be rostered to work on that 
day without deduction of pay. 

(17) Where the Caregiver is rostered to work ordinary 
hours on a public holiday or day observed in lieu thereof, 
he or she shall be entitled to ordinary rates of pay and a 
loading of 50% for the actual time worked together with an 
equivalent period of time off to be added to the period of 
annual leave. 

2. Sick leave 
(1) A Caregiver shall accrue 10 rostered shifts paid sick 

leave per annum. 
(2) The entitlement shall accrue pro rata on a weekly 

basis. 

(3) A Caregiver who is unable to attend work on the 
grounds of personal ill health or injury or on account of the 
illness or injury of a family member residing with the 
Caregiver, is entitled to be paid at ordinary rates for the 
period of the absence up to and including the number of 
hours which the Caregiver was rostered to work on that day. 
Provided that: 

(a) subject to subclause (4) hereof, the payment shall 
not exceed payment for 10 rostered shifts per 
annum; and 

(b) where such payment exceeds the Caregiver's 
accrued entitlement, the excess may be offset 
against any future accrual or against moneys 
otherwise payable to the Caregiver at the point of 
separation; 

(4) Unused portions of sick leave entitlement shall 
accumulate from year to year and may be taken in any 
subsequent year. 

(5) A Caregiver shall advise the hospital as soon as 
reasonably practicable and if possible prior to the com- 
mencement of the shift of, the inability to attend work, the 
nature of illness or injury and the estimated duration of absence. 

(6) A Caregiver is allowed a maximum of four days 
absence without a medical certificate in any one accruing 
year provided that a medical certificate must be provided for 
any absence of more than two consecutive days. 

(7) A Caregiver who suffers personal ill health or injury 
whilst on annual leave may be paid sick leave in lieu of 
annual leave subject to 

(a) providing a medical certificate stating the illness 
or injury necessitated confinement to home or 
hospital for seven consecutive days or more. 

(b) the portion of annual leave coinciding with the 
paid sick leave is to be taken at a time agreed by 
hospital and Caregiver or shall be added to the 
next period of annual leave. 

(c) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 1-—Annual Leave 
and Public Holidays of this Part shall be deemed 
to have been paid with respect to the replaced 
annual leave. 

(8) Paid leave may be withheld if the illness or injury is 
the result of the Caregiver's own misconduct. 

(9) Where a Caregiver receives payment under this clause 
and subsequently receives payments in respect of the same 
period under the Workers Compensation and Assistance Act 
1981, the Caregiver shall reimburse to the hospital the 
payments made under this clause and the hospital shall 
reinstate the Caregiver's sick leave or other entitlements 
accordingly. 

Use of Banked Hours Where Sick Leave Entitlement 
Exceeded 

(10) A Caregiver who has exceeded his or her entitlement 
to paid sick leave under this clause and who has banked 
hours to his/her credit may elect to be paid for those hours 
during any period of unpaid sick leave. 

3. Long service leave 
(1) The long service leave provisions published in Volume 

65 of the Western Australian Industrial Gazette at pages 1 to 
4 inclusive as updated from time to time, are hereby 
incorporated in and shall be deemed to be part of this 
Agreement, providing that long service leave shall not accrue 
on workers' compensation leave in excess of one month. 

(2) On agreement between the hospital and Caregiver, a 
part time Caregiver or a Caregiver whose ordinary hours 
have changed from part time to full time may take his or her 
long service leave entitlement as a reduced period of full 
time equivalent time off. Such agreement shall not be 
unreasonably withheld by the hospital. 
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4. Parental leave 
(1) Interpretation 
In this Clause— 

"adoption", in relation to a child, is a reference to 
a child who: 

(a) is not the natural child or the step-child of the 
Caregiver or the Caregiver's spouse; 

(b) is less than 5 years of age; and 
(c) has not lived continuously with the Caregiver 

for 6 months or longer; 
"continuous service" means service under an 

unbroken contract of employment and includes: 
(a) any period of parental leave; and 
(b) any period of authorised leave or absence. 

"expected date of birth" means the day certified by 
a medical practitioner to be the day on which the 
medical practitioner expects the Caregiver or the 
Caregiver's spouse, as the case may be, to give birth 
to a child; 

"parental leave" means leave provided for by 
subclause 1 of this clause; 

"spouse" includes a de facto spouse. 
(2) Entitlement to parental leave 
(a) Subject to this subclause and to subclauses (3) and (4) 

hereof, a Caregiver, other than a casual Caregiver, is entitled 
to take up to 52 consecutive weeks of unpaid leave in respect 
of— 

(i) the birth of a child to the Caregiver or the 
Caregiver's spouse; or 

(ii) the placement of a child with the Caregiver with 
a view to the adoption of the child by the 
Caregiver. 

(b) A Caregiver is not entitled to take parental leave 
unless he or she— 

(i) has, before the expected date of birth or place- 
ment, completed at least 12 months' continuous 
service with the hospital; and 

(ii) has given the hospital at least 10 weeks' written 
notice of his or her intention to take the leave; 

(iii) has notified the hospital of the dates on which he 
or she wishes to start and finish the leave. 

(c) A Caregiver is not entitled to take parental leave at the 
same time as the Caregiver's spouse but this subsection does 
not apply to one week's parental leave— 

(i) taken by the male parent immediately after the 
birth of the child; or 

(ii) taken by the Caregiver and the Caregiver's spouse 
immediately after a child has been placed with 
them with a view to their adoption of the child. 

(d) The entitlement to parental leave is reduced by any 
period of parental leave taken by the Caregiver's spouse in 
relation to the same child, except the period of one week's 
leave referred to in paragraph (c) hereof. 

(3) Medical certificate 
A Caregiver who has given notice of his or her intention 

to take parental leave, other than for adoption, is to provide 
to the hospital a certificate from a medical practitioner 
stating that the Caregiver or the Caregiver's spouse, as the 
case may be, is pregnant and the expected date of birth. 

(4) Notice of spouse's parental leave 
(a) A Caregiver who has given notice of his or her 

intention to take parental leave or who is actually taking 
parental leave is to notify the hospital of particulars of any 
period of parental leave taken or to be taken by the 
Caregiver's spouse in relation to the same child. 

(b) Any notice given under paragraph (a) hereof is to be 
supported by a statutory declaration by the Caregiver as to 
the truth of the particulars notified. 

(5) Transfer to a safe job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the Caregiver 

make it inadvisable for the Caregiver to continue at her 
present work, the Caregiver shall, if the hospital deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the Caregiver 
may, or the hospital may require the Caregiver to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
hereof. 

(6) Maternity leave to start 6 weeks before birth 
A female Caregiver who has given notice of her intention 

to take parental leave, other than for an adoption, is to start 
the leave 6 weeks before the expected date of birth unless 
in respect of any period closer to the expected date of birth 
a medical practitioner has certified that the Caregiver is fit 
to work. 

(7) Variation of Period of Parental Leave 
(a) Provided the aggregate of any leave (including leave 

taken pursuant to subclauses (5) and (9) hereof) does not 
exceed the period to which the Caregiver is entitled under 
subclause (2) hereof: 

(i) the period of parental leave may be lengthened 
once only by the Caregiver giving not less than 14 
days notice in writing stating the period by which 
the leave is to be lengthened; 

(ii) the period may be further lengthened by agree- 
ment between the Caregiver and the hospital. 

(b) The period of parental leave may, with the consent of 
the hospital, be shortened by the Caregiver giving not less 
than 14 days notice in writing stating the period by which 
the leave is to be shortened. 

(8) Cancellation of Parental Leave 
(a) Parental leave, other than adoption leave, applied for 

but not commenced, shall be cancelled when the pregnancy 
of the Caregiver or the Caregiver's spouse terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of a Caregiver on maternity 
leave terminates other than by the birth of a living child, it 
shall be the right of the Caregiver to resume work at a time 
nominated by the hospital which shall not exceed four weeks 
from the date of notice in writing by the Caregiver to the 
hospital that she desires to resume work. 

(9) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of a Caregiver not then on 

parental leave terminates after 28 weeks other 
than by the birth of a living child then 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a Caregiver not then on parental leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and parental leave shall not exceed the 
period to which the Caregiver is entitled under 
subclause (2) hereof. 

(c) For the purposes of subclauses (10), (12) and (13) 
hereof, parental leave shall include special mater- 
nity leave. 



(d) A Caregiver returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
hereof, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
Caregiver is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(10) Parental Leave and Other Leave Entitlements 
Provided the aggregate of any leave (including leave 

taken pursuant to subclauses (5) and (9) hereof) does not 
exceed the period to which the Caregiver is entitled under 
subclause (2) hereof: 

(a) a Caregiver may, in lieu of or in conjunction with 
parental leave, take any annual leave or long 
service leave or any part thereof to which he or she 
is then entitled. 

(b) Paid sick leave or other paid authorised absences 
(excluding annual leave or long service leave), 
shall not be available to a Caregiver during his or 
her absence on parental leave. 

(11) Return to work after parental leave 
(a) A Caregiver shall confirm his or her intention of 

returning to work by notice in writing to the hospital given 
not less than four weeks prior to the expiration of the period 
of parental leave. 

(b) On finishing parental leave, a Caregiver is entitled to 
the position he or she held immediately before starting 
parental leave. 

(c) If the position referred to in paragraph (b) hereof is 
not available, the Caregiver is entitled to an available 
position— 

(i) for which the Caregiver is qualified; and 
(ii) that the Caregiver is capable of performing, most 

comparable in status and pay to that of his or her 
former position. 

(d) Where, immediately before starting parental leave, a 
Caregiver was acting in, or performing on a temporary basis 
the duties of, the position referred to in paragraph (b) hereof, 
that subsection applies only in respect of the position held 
by the Caregiver immediately before taking the acting or 
temporary position. 

(12) Effect of parental leave on employment 
Absence on parental leave— 

(a) does not break the continuity of service of a 
Caregiver; and 

(b) is not to be taken into account when calculating 
the period of service for a purpose of a relevant 
workplace, award or contract of employment. 

(13) Termination of Employment 
(a) A Caregiver on parental leave may terminate his or 

her employment at any time during the period of leave by 
notice given in accordance with this Agreement. 

(b) The hospital shall not terminate the employment of a 
Caregiver on the grounds of pregnancy or absence on 
parental leave, but otherwise the rights of the hospital in 
relation to termination of employment are not hereby 
affected. 

(14) Replacements: 
(a) A replacement is a person specifically engaged as 

a result of a Caregiver proceeding on parental 
leave. 

(b) The hospital shall, before engaging a replacement 
under this subclause, inform that person of the 
temporary nature of the employment and of the 
rights of the Caregiver who is being replaced. 

(c) The hospital shall, before engaging a person to 
replace a Caregiver temporarily promoted or 
transferred in order to replace a Caregiver exercis- 
ing his or her rights under this clause, inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the Caregiver who 
is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring the hospital to engage a 
replacement. 

5. Bereavement leave 
(1) On the death of a spouse or de facto spouse, child or 

step-child, parent or parent in law, brother, sister, or any 
other person who immediately before that person's death 
lived with the Caregiver as a member of the Caregiver's 
family, the Caregiver is entitled to bereavement leave, 
without loss of ordinary time earnings, of up to two (2) days. 

(2) Bereavement leave shall at the discretion of the 
Caregiver be taken at any time up to and including the two 
days following the day of the funeral. 

(3) Payment for such leave may be subject to the 
Caregiver providing proof of the death, satisfactory to the 
hospital. 

(4) Bereavement leave is not to be taken where the 
Caregiver is absent on another form of leave or would not 
otherwise have been on duty unless the absence has been 
taken to enable the Caregiver to be with a dying relative. 

6. Study Leave 
Paid study leave of up to two days per annum will be 

granted at the discretion of the hospital where the course of 
study is relevant to the Caregiver's work. 

7. Time Off Without Pay 
Time off without pay for whatever purpose may be 

granted by agreement between the hospital and the 
Caregiver. In any such case the number of hours guaranteed 
to the Caregiver as a result of the operation of annualised 
hours shall be reduced accordingly. This clause shall apply 
to unpaid sick leave. 

Part VI—Other Entitlements. 
1. Introduction of change and redundancy 
(1) Interpretation 
In this clause: 

"Caregiver" does not include a Caregiver engaged 
on a casual or temporary basis or on a fixed term 
contract; 

"redundant" means being no longer required by the 
hospital to continue doing a job because the hospital 
has decided that the job will not be done by any 
Caregiver. 

For the purposes of this clause, an action of the 
employer has a "significant effect" on an employee if: 

(a) there is to be a major change in the 
composition, operation or size of, or skills 
required in, the hospital's workforce that will 
affect the Caregiver; or 

(b) there is to be elimination or reduction of a job 
opportunity, promotion opportunity or job 
tenure for the Caregiver; or 

(c) the guaranteed hours of the Caregiver's work 
are to significantly increase or decrease; or 

(d) the Caregiver is required to be retrained; or 
(e) the Caregiver is to be required to transfer to 

another job or work location; or 
(f) the Caregiver's job is to be restructured. 

(2) (a) Caregiver to be Informed 
Where the hospital has decided to: 

(i) take action that is likely to have a significant effect 
on a Caregiver; or 

(ii) make a Caregiver redundant, 
the Caregiver is entitled to be informed by the hospital, as 
soon as reasonably practicable after the decision has been 
made, of the action or the redundancy, as the case may be. 
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(b) Discussions to occur 
The hospital shall thereafter hold discussions with the 

Caregiver affected as to: 
(i) the likely effects of the action or the redundancy 

in respect of the Caregiver; and 
(ii) measures that may be taken by the Caregiver or 

hospital to avoid or minimise a significant effect. 
Provided that the hospital shall not be required to disclose 

confidential information the disclosure of which may 
seriously harm the hospital's interests. 

(3) Union to be informed 
Where the hospital has made a definite decision to 

introduce major changes that are likely to have significant 
effects on Caregivers, the hospital shall notify and hold 
discussions with the relevant union(s). 

(4) Severance Pay 
(a) In addition to the period of notice prescribed in Clause 

2—Separation of Part H of this Agreement, for ordinary 
termination, a Caregiver whose employment is terminated 
•on the grounds of redundancy shall be entitled to the 
following amount of severance pay in respect of a 
continuous period of service. 

Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year but less than 2 years 1 weeks 
2 years but less than 3 years 3 weeks 
3 years but less than 4 years 5 weeks 
4 years but less than 5 years 7 weeks 
5 years but less than 6 years 9 weeks 
Thereafter 1 weeks additional 

pay for each addi- 
tional year of serv- 
ice 

"Weeks Pay" means the ordinary weekly rate of 
wage for the Caregiver concerned. 
(b) For the purpose of this clause continuity of service 

shall not be broken on account of: 
(i) any absence from work on account of 

personal sickness or accident for which a 
Caregiver is entitled to claim sick pay as 
prescribed by this award or on account of 
leave lawfully granted by the hospital; or 

(ii) any absence with reasonable cause, proof 
whereof shall be upon the Caregiver; or 

(iii) any absence on approved leave without pay. 
Provided that in the calculation of continuous service 

under this subclause any time in respect of which a 
Caregiver is absent from work except time for which 
a Caregiver is entitled to claim annual leave, sick pay, 
long service leave and public holidays as prescribed by 
this agreement shall not count as time worked. 
(c) Service by the Caregiver with a business which 

has been transmitted from one hospital to another 
and the Caregiver's service has been deemed 
continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave Provisions 
published in Volume 66 of the Western Australian 
Industrial Gazette at pages 1-4 shall also consti- 
tute continuous service for the purpose of this 
clause. 

(4) Caregiver Leaving During Notice: 
A Caregiver whose employment is to be terminated on the 

grounds of redundancy may terminate employment during 
the period of notice and, if so, shall be entitled to the same 
benefits and payments under this clause had the Caregiver 
remained with the hospital until the expiry of such notice. 
Provided that in such circumstances the Caregiver shall not 
be entitled to payment in lieu of notice. 

(5) Alternative Employment: 
The hospital, in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied if the hospital obtains acceptable 
alternative employment for a Caregiver. 

(6) Leave for Job Interviews 
(a) A Caregiver who has been given notice that he or she 

has been, or will be, made redundant shall during the period 
of notice of termination be entitled to be absent from work 
up to a maximum of 8 ordinary hours during each week of 
notice without deduction of pay for the purpose of being 
interviewed for further employment. 

(b) A Caregiver who claims to be entitled to paid leave 
under paragraph (a) hereof shall, at the request of the 
hospital, be required to produce reasonable proof of 
attendance at an interview or the Caregiver shall not receive 
payment for the time absent. 

(7) Notice to Commonwealth Employment Service: 
Where a decision has been made to terminate Caregivers 

in circumstances of redundancy, the hospital shall, subject 
to the agreement of the Caregivers concerned, notify the 
Commonwealth Employment Service thereof as soon as 
possible giving relevant information including the number 
and categories of the Caregivers likely to be affected and the 
period over which the terminations are intended to be carried 
out. 

2. Time and wages record 
(1) A time and wages record shall be kept by the hospital 

and shall, upon reasonable notice being given, be available 
for inspection by an accredited representative of the union. 

(2) The record shall contain the following information: 
(a) the name and address of each Caregiver subject to 

this Agreement; 
(b) the date on which each Caregiver commenced 

employment with the hospital; 
(c) the classification and increment of the Caregiver; 
(d) whether the Caregiver is employed on a full time, 

part-time or casual basis; 
(e) the commencing and finishing time of work each 

day; 
(f) the total number of ordinary hours and the total 

number of overtime hours worked each day; 
(g) the number of ordinary hours for which payment 

has been made; 
(h) the total number of hours, if any, which as a result 

of the annualising of hours, the Caregiver is in 
credit or debit; 

(i) the wages and allowances paid to each Caregiver 
in each pay period and any deductions therefrom. 

(3) The officer of the union shall be permitted reasonable 
time to inspect the record and, if required, take an extract 
or copy of any of the information contained therein. 

3. Interviews 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the hospital and 
interview a Caregiver subject to the following: 

(a) on arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the Chief Executive Officer or his appointed 
representative. 

(b) agreement between the union representative and 
the CEO or his appointed representative shall be 
sought as to where and subject to what conditions 
the Caregiver may be interviewed or work 
inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

(a) On giving prior notice in writing or by telephone 
to the CEO or his appointed representative, or 
failing that person being available, the most senior 
person in charge of the establishment, an accred- 
ited representative of the union shall be entitled 
to enter the hospital to interview a Caregiver at a 
time and place agreed between the union and the 
CEO or his appointed representative. 

(b) Where there is no agreement as to time and place, 
the union representative shall have the right, upon 
prior notice to the CEO or his representative, or 
most senior person in charge of the establishment, 
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to interview Caregivers during the recognised 
meal period at the place where the meal is usually 
taken. 

(3) If access has not been gained in accordance with the 
provisions of this clause then the union representative shall 
leave immediately upon a request from the CEO or, his 
appointed representative or senior person in charge. 

4. Notices 
The hospital shall provide a notice board in a place where 

it may be conveniently and readily seen for the posting of 
union notices. 

5. Deduction of union dues 
(1) The hospital and the unions have reached agreement 

on the payroll deduction of union dues. 
(2) The hospital may withdraw from the agreement: 

(a) by the giving of 3 months notice in writing; or 
(b) in the event of industrial action. 

6. Apprentices 
In the event of the hospital wishing to engage apprentices 

the hospital and the relevant union shall confer as to terms 
and conditions. 

7. Single Bargaining Unit to Monitor Agreement 
(1) The single bargaining unit which negotiated this 

Agreement shall meet not less than once every 3 months 
during its term for the purpose of monitoring, and resolving 
problems arising from, its application. 

(2) Meetings may be called by any party providing a 
minimum of 7 days notice. This notice may be dispensed 
with by agreement. 

(3) Particular attention shall be paid to the application of 
Part III—Hours of Work of this Agreement. 

(4) In resolving problems arising from the application or 
interpretation of the Agreement the single bargaining unit 
shall endeavour to reach a consensus. 

(5) Where consensus is not able to be reached the parties 
may jointly or individually refer the problem to the Western 
Australian Industrial Commission or to an agreed third party 
for the purposes of conciliation and, if required, arbitration. 

(6) Provided that the Agreement may only be varied by 
arbitration for the purpose of removing ambiguity or 
uncertainty. 

Signatories to Agreement 
Signed for and on behalf of ST JOHN OF GOD 

HOSPITAL MURDOCH: 
(Signed by Bill Shields) 
In the presence of: 
(Signed by Andrew Marshall) 
Signed for and on behalf of AUSTRALIAN LIQUOR 

HOSPITALITY AND MISCELLANEOUS WORKERS' 
UNION (WA BRANCH): 

(Signed by Helen M. Creed) 
In the presence of: 
(Signed by D. Kelly) 
Signed for and on behalf of HOSPITAL SALARIED 

OFFICERS' ASSOCIATION OF WESTERN AUSTRA- 
LIA (UNION OF WORKERS): 

(Signed by D. Hill) 
In the presence of: 
(Signed by Chris Panizza) 

Schedule A—Salaries. 
(1) This Schedule prescribes the base rate payable to 

Caregivers covered by this Agreement 
(2) (a) Unless otherwise specified progression for all 

classifications for which there is more than one wage point, 
shall be by automatic annual increments, subject to a 
satisfactory performance appraisal. 

(b) Any disagreement in relation to the payment of an 
annual increment may be referred to the Western Australian 
Industrial Relations Commission for determination. 

(c) Progression between levels shall be by appointment, 
subject to the hospital's requirements. 

(3) The base hourly rate of wage for each Caregiver shall 
be calculated by dividing the weekly rate by 40. 

Provided that in the case of a Caregiver not in receipt of 
accrued time off the base hourly rate shall be calculated by 
dividing the weekly rate by 38. 

(4) No Caregiver, who at the date of this Agreement was 
in receipt of a rate of wage higher than that prescribed herein 
for his/her classification of work, shall have that rate 
reduced by the operation of this Agreement. 

(5) A Caregiver in receipt of a base salary in excess of 
$42,204 per annum may by agreement in writing with the 
hospital receive a salary package in full satisfaction of the 
entitlements prescribed by this Schedule and Part IV— 
Salary of this Agreement. 

Part III—Hours of Work of this Agreement shall not 
apply to a Caregiver covered by this subclause provided that 
a written agreement covering the subject of that Part shall 
be entered into between the Caregiver and the hospital. 

(6) Where a hospital engages a Caregiver covered by this 
Agreement in a classification not contained in this Schedule, 
the Caregiver's base rate shall be the award classification 
rate which would, but for this Agreement, apply. 

Part One—Patient Care Assistants. 
(1) Patient Care Assistant (Support): 

(a) Level 1—Catering, 
Medical Centre 
1. 1  
1. 2  

Ground, 

(b) Level 2—Lower Ground, Stores, 
Laundry 
2.1   
2. 2  

$ per week 

378.40 
384.00 

2.1   386.00 
2. 2  391.00 

(c) Level 3—Ward 
3.1   393.00 
3.2   398.00 
3.3   403.60 

(d) The hospital and the Union undertake to review 
levels 1 and 2 and develop appropriate descriptors 
within 6 months of the date of ratification of this 
Agreement. 

(e) A Caregiver appointed to a level for which there 
is more than one increment shall commence at the 
first increment in that level. 

After each 12 months service in that level the 
Caregiver shall progress to the next available 
increment subject only to a satisfactory perform- 
ance appraisal. 

(f) Progression between levels shall be by appoint- 
ment, subject to the hospital's requirements. 

A Caregiver appointed to a higher level for 
which there is more than one increment shall also 
commence at the first increment and progress 
through the available increments in accordance 
with paragraph (e) hereof. 

(g) A Caregiver acting in a higher level covered by 
this clause and who performs all the duties of the 
higher level shall be entitled to the rate attaching 
to the first increment at that level. 

Provided that a Caregiver who regularly acts in 
and performs all the duties of the higher level shall 
be entitled to the rate attaching to the second 
increment at that level when the aggregate of time 
so worked at that level exceeds 1600 hours. 

(2) Patient Care Assistant (Technical): 

(a) Level 1—CSSD 

(b) Level 2—Theatre Technician 
2.1   
2. 2  

per week 

389.00 
393.60 
397.30 

476.60 
491.30 
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(3) Patient Care Assistant (Clerical and Administrative): 
$ per annum 

(a) Level 1 
11   19,322 
1 2  19,622 
1 3   20,021 
1.4  20,343 

(b) Level 2 
2 1   20,343 
2. 2  20,997 
2. 3  21,647 

(c) Level 2A 
2A.1   21,647 
2A.2  22,295 
2A.3   22,946 

(d) Level 3 
3 i   22,946 
3.2   23,597 

(e) Level 3A 
3A.1   24,346 
3A.2  24,864 

(f) Level 4 
4 1   24,864 
4.2  25,629 

(g) Level 5 
5 i   26,533 
5.2   27,236 

(h) Level 6 
6.1   27,975 
6. 2  29,154 

(i) Level 7 
7.1   29,771 
7. 2  30,696 

(j) Level 8 

8.2  
(k) Level 9 

9. 1  
9. 2  

(1) Level 10 
10.1   
10. 2  

' (m) Level 11 

11.2  
(n) Level 12 

12.1  
(o) Level 13 

13. 1  
13. 2  

(p) Level 14 
14.1  

31,647 
32,998 

33,702 
34,669 

35,664 
36,688 

38,660 
40,124 

42,204 

43,317 
44,727 

46,188 
(q) Level 15 

15 1   48,323 
15.2  50,073 

(r) Promotion and reclassification mechanisms shall 
be developed between the hospital and the Union 
within 6 months of the date of this Agreement 

Part Two—Enrolled Nurses. 
$ 

(a) Enrolled Nurse Level One: 
1st year of employment  419.10 
2nd year of employment  424.10 
3rd year of employment and 
thereafter  435.00 

(b) Enrolled Nurse Level Two: 
1st year of employment  428.20 
2nd year of employment  433.30 
3rd year of employment and 
thereafter  444.10 

(c) Enrolled Nurse Level Three:  456.30 

(d) Provided that an Enrolled Nurse 
undergoing training in a post 
basic course approved by the 
Nurses' Board of W.A. will be 
paid the "1st year of employ- 
ment" rate of wage at the appro- 
priate level during the training 
period. 

(2) Classifications 
(a) "Enrolled Nurse Level One" means a Registered 

Enrolled Nurse registered as such pursuant to the Nurses' 
Act 1968 as amended. 

(b) "Enrolled Nurse Level Two" means a Registered 
Enrolled Nurse who: 

(i) has become proficient to do work deemed extraor- 
dinary by the hospital or the Western Australian 
Industrial Relations Commission; or 

(ii) has obtained a post basic certificate approved by 
the Nurses' Board of W.A. and he/she is required 
to use the knowledge gained in that certificate as 
part of his/her employment. 

(c) "Enrolled Nurse Level Three" means a Registered 
Enrolled Nurse who has been classified Special Class by the 
hospital or by the Western Australian Industrial Relations 
Commission. 

(3)(a) "Year of employment", for the purpose of this 
Part, shall mean all service whether full time or part-time 
with any hospital operating in Western Australia and shall 
be calculated in periods of completed months from the date 
of commencement of work covered by this award. 

(b) The service referred to in paragraph (a) hereof may be 
increased by any similar service with hospitals operating 
outside Western Australia, and in the event of a disagree- 
ment between the hospital and the union over the inclusion 
of such service for the purpose of determining the year of 
employment the matter may be referred to the Western 
Australian Industrial Relations Commission for determina- 
tion. 

(c) Proof of previous service, if required by the hospital, 
shall rest on the Caregiver; provided that production of a 
certificate of service signed by a previous employer and 
stating the period of service, whether the service was full or 
part time and the classification(s) in which work was 
performed, shall be sufficient proof for the purpose of this 
paragraph. 

(4) The hospital and the Union undertake to review the 
above classification structure and develop appropriate 
criteria within 6 months of the date of ratification of this 
Agreement. 

Part Three—Caregivers Nowhere Else Classified. 

Gardener (other) 
Maintenance Level 1 

1 st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Gardener (only one employed) 
1st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Security Attendant 
Gardener (Herbicide and Propa- 
gator) 
Maintenance Level 2 

1 st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Cook (other) 
1 st year of employment  
2nd year of employment ... 
3rd year of employment and 
thereafter  

369.80 
374.30 

378.30 

374.90 
379.80 

384.10 



$ 

404.00 
407.60 

411.30 

417.30 

426.40 

440.10 
445.00 

448.50 

454.80 
459.10 

462.90 

-t / 
481.90 

488.00 

(2)(a) "Maintenance Level 1" means a Caregiver whose 
principal duties consist of maintenance, servicing and 
repairs of a minor nature to fitments, equipment, buildings 
or furniture and may include general yard, grounds, cleaning 
and rubbish removal duties or assisting a tradesperson. 

(b) "Maintenance Level 2" means a Caregiver whose 
principal duties require the use of skills above and beyond 
those of an Caregiver at Level 1. Duties at Level 2 may 
include repair and maintenance of equipment, buildings and 
building services; learning, recording and understanding 
daily log readings and any other duties as required which do 
not involve tradesperson or equivalent specialist skills. 

(c) "Year of employment" for the purpose of this Part 
shall mean all service whether full time or part time and 
regardless of the class of work with the hospital. Such 
service shall be calculated in periods of calendar years from 
the date of commencement of work with the hospital and 
shall be by automatic progression subject to satisfactory 
service. 

Provided that in determining the rate of wage of an 
Caregiver nineteen years of age and over service prior to 
attaining the age of 19 years shall not be counted in 
determining the total service of an Caregiver for the purpose 
of this clause. 

! 

Cook (only one employed) 
Storeperson 
Driver (under 3 tonnes) 

1st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Second Cooks 
1st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

First Cook (where more than one 
employed) 

1 st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Tradesperson Cook 
1st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

Chef 
1 st year of employment  
2nd year of employment... 
3rd year of employment and 
thereafter  

UNITED CONSTRUCTION HLSMELT 
MAINTENANCE CORE CREW ENTERPRISE 

AGREEMENT 1994. 
No. AG 23 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
United Construction Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australia. 
No. AG 23 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 April 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT. 
No. AG 23 of 1994. 

HAVING heard Mr C. Mitsopoulos on behalf of the 
Applicant and Mr C. Saunders on behalf of the Respondent, 
and by consent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That the Agreement titled the United Construction 
HIsmelt Maintenance Core Crew Enterprise Agree- 
ment 1994, as set out in the Schedule attached to the 
application and signed for me for identification, be 
registered as an Industrial Agreement; and 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) G.G. HALLIWELL. 
[U.S.] Senior Commissioner. 

W.A. REWIND COMPANY (WESTERN AUSTRALIA) 
TRAINING AND SKILLS PROGRAM (TASK) 

AGREEMENT 1994. 
No. AG 13 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
W.A. Rewind Company 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. AG 13 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29 March 1994. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 13 of 1994. 
HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr G. Slurman on behalf of the Respondent, and by consent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Agreement titled the W.A. Rewind Com- 
pany (Western Australia) Training and Skills Program 
(TASK) Agreement 1994, as set out in the Schedule 
attached hereto and signed for me for identification, be 
registered as an Industrial Agreement. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 



Schedule. 

This Agreement shall be referred to as the W.A. Rewind 
Company (Western Australia) Training and Skills Program 
(TASK) Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Parties 
5. Term of Agreement 
6. Definitions 
7. Training Conditions 
8. Employment Conditions 
9. Wages 

Signatories 

3.—Scope. 
(1) This Agreement shall apply to persons employed by 

W.A. Rewind Company at the worksite located at Colling- 
wood Road, Osbome Park in the state of Western Australia. 

(2) Where the terms of this Agreement are inconsistent 
with the terms of the Metal Trades (General) Award 1966 
No. 13 of 1965, the terms of this Agreement will prevail. 

(3) The parties to this Agreement will oppose any 
applications by other parties to be joined to this Agreement. 

4.—Parties. 
The parties to this Agreement are: 

W.A. Rewind Company; 
Metals and Engineering Workers' Union—Western 

Australian Branch. 

5.—Term of Agreement. 
This Agreement shall come into operation on and from 

the 1 st March, 1994 and shall remain in force for a period 
of 12 months. 

6.—Definitions. 
For the purpose of this Agreement: 

(1) Training and Skills Program (TASK) is a 
Commonwealth program, the objective of which is to 
assist the employment retention and to improve the 
skills of employees who would otherwise be re- 
trenched, or who are working short-time and to 
improve training levels undertaken by industry. 

(2) A TASK employee is an employee who is 
undergoing training endorsed by a Co-ordination 
Committee and receiving a training wage while 
engaged in those activities. 

(3) A Co-ordination Committee made up of equal 
numbers of employer and employee representatives 
shall oversee the development and implementation of 
the TASK training plan. 

7.—Training Conditions. 
Employees approved and who agreed to undertake the 

TASK program shall be required to attend the on and 
off-the-job training prescribed in the relevant training plan 
endorsed by the enterprise Co-ordination Committee. 

An employee participating in the TASK program may 
only be directed to undertake activities under the TASK 
program guidelines. 

The employer shall provide an appropriate level of 
supervision in accordance with the approved training plan. 

8.—Employment Conditions. 
Irrespective of TASK activities employees shall maintain 

their employment status and accrual of all entitlements and 
continuity of service provided for in the relevant Award 
including sick leave, annual leave, long service leave, 
holidays and superannuation. Parental leave, where applica- 
ble, shall not be affected. 

Employees engaged in TASK are permitted to be absent 
from work without loss of continuity of employment to 
attend off-the-job training in accordance with the training 
plan. 

9.—Wages. 
When engaged in endorsed TASK training, an em- 

ployee's wage entitlements shall be 80% of their normal 
daily award rate for the period actually engaged in that 
training. 

Signatories. 
Dated the 16th day of February, 1994. 

SIGNED for and on behalf of ) J. Separovich 
W.A. Rewind Com- ) Signature 
pany 
(Western Australia) ) 

IN THE PRESENCE M.J. Greenhalgh 
OF: Witness 

Dated the 21st day of February, 1994. 
SIGNED for and on behalf of 

Metals and Engineer- 
ing Workers' Union— 
Western Australian 
Branch 
IN THE PRESENCE 
OF: 

J. Sharp-Collett 
Signature 

M.J. Greenhalgh 
Witness 

DEPARTMENT FOR COMMUNITY WELFARE 
INSTITUTION OFFICERS ALLOWANCES AND 

CONDITIONS AWARD 1977, No. 3 of 1977 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Minister for Community Development and 

The Attorney General 
No. P 36 of 1993. 

Department for Community Welfare Institution Officers 
Allowances and Conditions Award 1977, No. 3 of 1977. 

COMMISSIONER R.N. GEORGE. 
28 March 1994. 

Order. 
HAVING heard Mr R. Grigoroff on behalf of the Applicant, 
Mr P. Riley on behalf of the Minister for Community 
Development and Mr S. Doumin on behalf of the Attorney 
General, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Department for Community Welfare Insti- 
tution Officers Allowances and Conditions Award 
1977, No. 3 of 1977 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 2 March 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.l Commissioner. 



Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

the following: 
1.—Title. 

This award shall be known as the Institution Officers 
Allowances and Conditions Award 1977, No. 3 of 1977 
and supersedes and replaces the Institution Officers 
(Child Welfare Department) Award 1968 No. 34 of 
1968 insofar as it refers to allowances and conditions. 

2. Clause 2.—Arrangement: After the number and title 
18. Term of Award, add the new number and title: 

19. Parties to the Award 
3. Clause 3.—Scope: Delete this clause and insert in lieu 

the following: 
3.—Scope. 

This award shall apply to all Government Officers 
employed as Group Workers and/or Senior Group 
workers in the Department for Community Develop- 
ment and/or the Ministry of Justice. 

4. Clause 18.—Term of Award: After this clause insert 
the following new clause: 

19.—Parties to the Award. 
Hon Minister for Community Development 
Attorney General 
The Civil Service Association of Western Australia 
Incorporated 

PUBLIC SERVICE ALLOWANCES (MORTUARY 
STAFF) AWARD 1985 No. 3 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission 
No. P55 of 1993. 

COMMISSIONER G.L. FIELDING. 
28 March 1994. 

Reasons for Decision, (extempore) 
THE COMMISSIONER: This is an application to amend 
the Public Service Allowances (Mortuary Staff) Award 
1985, which provides, and only provides, for an allowance 
of $1,127 per annum to be paid to Mortuary Technicians. 

The allowance is designed to compensate the unusual 
disabilities associated with autopsy work. The indications 
are that the allowance has not been adjusted since 1989. 
Since that time there have been general wage adjustments 
allowable under various State Wage Fixing Principles. First 
there was the second instalment of the Second Tier Wage 
Adjustment equating to 3 per cent and then in or about April 
1991 there was a further 2.5 per cent general wage 
adjustment. 

The Applicant simply seeks to increase the current 
allowance by 5.5 per cent to reflect those two general wage 
adjustments and in so doing relies on the Allowances 
Principle which permits allowances relating to general 
working conditions to be adjusted in line with general wage 
movements prescribed under the State Wage Fixing Deci- 
sions from time to time. 

The Respondent agrees that the adjustment accords with 
the Principles and consents to the application. In the 
circumstances I am prepared to make an order in accordance 
with Schedule A to the application. By consent the 
amendment is to operate from the beginning of the first pay 
period commencing on or after this date. 

Appearances: Mr R. Grigoroff on behalf of the Applicant 
Miss S.M. Dale on behalf of the Respondent 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission 
No. P 55 of 1993. 

Public Service Allowances (Mortuary Staff) Award 1985 
No. 3 of 1985. 

COMMISSIONER G.L. FIELDING. 
28 March 1994. 

Order. 
HAVING heard Mr R. Grigoroff on behalf of the Applicant 
and Miss S.M. Dale on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Public Service Allowances (Mortuary Staff) 
Award 1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 4.—Disabilities Allowance: Delete the figure 

"$1,127" and insert in lieu thereof the figure "$1,190". 

AWARDS/AGREEMENTS— 

Variation of— 

BAG, SACK AND TEXTILE AWARD 
No. 3 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Joyce Bros. W.A. Ply Ltd and Others. 

No. 1544 of 1993. 
Bag, Sack and Textile Award 

No. 3 of 1960. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 



([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 178 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Bag, Sack and Textile Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 31 st day 
of January, 1994. 

(Sgd.) W.S. COLEMAN, 
fL.S.] Chief Commissioner. 

Schedule. 
Clause 25.—Wages: 

(a) Delete subclauses (1) and (2) of this clause and 
insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the base 
rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Tradespersons 
Canvas and Vinyl 
Fabricator 397.60 8.00 405.60 

Other Classifications 
(a) Bag and sack repair- 

ing machinist 339.70 8.00 347.70 
(b) Labourers in bag 

and sack repairing 
sections 331.50 8.00 339.50 

(c) Bag-making mach- 
inist 336.50 8.00 344.50 

(d) Sailmaker (as de- 
fined) 369.80 8.00 377.80 

(e) Manufacture and/or 
repair of sails and 
ship's gear (includ- 
ing nets, fenders and 
rigging) and other 
articles that require 
the hand sewing of 
incomplete ropes by 
use of palm and nee- 
dle: 
First six months of 

employment on 
such work 346.80 8.00 354.80 

Between six and 
twelve months of 
employment on 
such work 349.40 8.00 357.40 

After twelve months 
of employment on 
such work 354.10 8.00 362.10 

(f) Manufacture and/or 
repair of canvas 
goods of all descrip- 
tion covered by this 
award including 
plastic substitutes 
for canvas: 
First six months of 

employment on 
such work 339.90 8.00 347.90 

Between six and 
twelve months of 
employment on 
such work 342.60 8.00 350.60 

After twelve months 
of employment on 
such work 347.50 8.00 355.50 

8.00 354.80 

8.00 357.40 

8.00 362.10 

8.00 347.90 

8.00 350.60 

(g) Sewing machinist, $ $ $ 
cutter or repairer of 
canvas: 
First six months of 

employment on 
such work 339.90 8.00 347.90 

Between six and 
twelve months of 
employment on 
such work 342.60 8.00 350.60 

After twelve months 
of employment on 
such work 347.50 8.00 355.50 

(h) Sewing Machinist 
(bag) 
First six months of 

employment on 
such work 339.90 8.00 347.90 

Thereafter 342.60 8.00 350.60 
(i) All Others 342.70 8.00 350.70 

(b) Renumber the existing subclauses as (2), (3), (4), 
(5) and (6). 

BAKERS' (COUNTRY) AWARD No. 18 of 1977 
No. R 18 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Acme Bakery & Others 

No. 1085A of 1992. 
Bakers' (Country) Award No. 18 of 1977 

No. R 18 of 1977. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 April 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Tornlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Bakers' (Country) Award No. 18 of 1977 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 4th day of March, 1994. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 8.—Wages: Delete paragraph (a) of subclause (1) 

and insert in lieu thereof the following: 
(a) The total minimum wage payable each week shall 

consist of appropriate allowances and the Award 
Rate (Base Rate plus Supplementary Payment) as 
set out in this clause: 
Classification Base Supplemen- Award 

Rate tary Rate 
Payment 

Doughmaker 
Single Hand Baker 
Baker 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 903 

BAKERS' (METROPOLITAN) AWARD No. 13 of 1987 
No. A 13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Baking Industry Employers' Association of Western 

Australia and Others 
No. 1083A of 1992. 

Bakers' (Metropolitan) Award No. 13 of 1987 
No. A 13 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 April 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Bakers' (Metropolitan) Award No. 13 of 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 4th day of March, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 8.—Wages: Delete paragraph (a) of subclause (1) 

and insert in lieu thereof the following: 
(a) The total minimum wage payable each week shall 

consist of appropriate allowances and the Award 
Rate (Base Rate plus Supplementary Payment) as 
set out in this clause: 
Classification Base Supplemen- Award 

Adults: 
Doughmaker 
Single Hand Baker 
Baker 
Bakers' Assistant 

Base Supplemen- Award 
Rate tary Rate 

$ 
Payment 

$ $ 
374.10 44.10 418.20 
374.10 44.10 418.20 
365.20 46.80 412.00 
310.20 29.30 339.50 

No. 30 of 1959. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

E.D. Gates Brushware Limited and Others. 
No. 1549 of 1993. 

Brushmakers' Award No. 30 of 1959. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 March 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 

consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 157 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31 st 
day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 8.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof: 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the base 
rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

(a) Woodworking ma- 
chinists whose 
work includes both 
making cutters and 
setting machines 357.10 8.00 365.10 

(b) Automatic boring 
and filling machin- 
ist 

Filling machinists 
(hand filling) 

Twisted-in wire 
lathe operator 
(gauge of wire lOg. 
or more and soft 
coppered oval 
wire) 

Bench Drawing 
Feather Duster 

Maker 
Paint Brush Maker 
Person employed on 

lacquering and 
ducoing 

Hair Pan Hands 
Bass Pan Hands 
Bottle Brush Makers 
Finishers 
Millet Broom Mak- 
ers 

Millet Broom Sew- 
ers 

Wood-working Ma- 
chinists 

Ducoers and Lac- 
querers 

Sorters 345.40 8.00 353.40 
(c) Semi-automaticBor- 

ing and Filling Ma- 
chinist 

Boring Machinist 
(on filling Ma- 
chines) 

Broom and Brush 
Press Operator 

Mop Press Operator 
Mixing Machine 
Operator 

Branding Machinist 341.50 8.00 349.50 
(d) Trimming Machin- 

ist and all Others 332.00 8.00 340.00 



No. R 14 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Adsigns Pty Ltd and Others. 
No. 1696 of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 1700 of 1993. 

Earth Moving and Construction Award 
No. 10 of 1963. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Transfield WA Pty Ltd and Others. 
No. 1701 of 1993. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
1 March 1994. 

Reasons for Decision. 
THE COMMISSIONER: These are applications to vary 
three awards pursuant to the Arbitrated Safety Net Adjust- 
ment Principle (the Principle) of the December 1993 State 
Wage Case. 

With the consent of all parties all three applications were 
heard together. It is therefore appropriate that one Reasons for 
Decision issues in relation to all three applications. Where the 
particular circumstances of one award require separate mention 
this will be done within these Reasons for Decision. 

In general the Master Builders' Association of Western 
Australia (Union of Employers) (the MBA) supported the 
principle of the amendment but made particular submissions 
regarding absorption and the benefits to the industry which arise 
from having as little difference as possible between an award 
in the State jurisdiction and the counterpart Federal award 
which operates in Western Australia. By written submission the 
Construction Contractors Association of Western Australia 
advised that the amended schedules and correspondence from 
the applicant resolve concerns held by that organisation in 
relation to the question of absorption. In each case the 
applications were opposed by respondents members of the 
Chamber of Commerce and Industry of Western Australia. 

Both the Hon Minister for Labour Relations and the Hon 
Minister for Works sought and were granted leave to 
intervene to address the Commission on the State Wage 
Principles. 

The Principle provides that an increase in the minimum 
award rates safety net (minimum classification rate and 
supplementary payment) established as a consequence of the 
implementation of the September, 1989 State Wage Decision 
may be made. That adjustment shall be applied to the 
supplementary payment element of that safety net. It is therefore 
the intention of the Principle that in each case an award brought 
to the Commission prescribes a minimum classification rate and 
supplementary payment configuration established as a conse- 
quence of the implementation of the September, 1989 State 
Wage Decision. Such a configuration is necessary for the 
purpose of implementing the $8.00 adjustment because the 
adjustment is added to the supplementary payment and not 
merely to the rate of wage. 

In the case of the Building Trades (Construction) Award 
this award was converted from a paid rates award with a 
total rate of pay to a minimum rates award with a minimum 
rate and supplementary payment configuration as a conse- 
quence of the September 1989, State Wage Decision 
(application numbered 1744 of 1989 (1989) 70 WAIG 76). 
Mr Heelan quite comprehensively argued that the conver- 
sion of the award on that occasion was a ruse because the 
change to the configuration was, he observed, not as a result 
of the minimum rates adjustment process or its commence- 
ment but rather the re-naming as a supplementary payment 
of a payment which already existed in the award. Thus, it 
was argued the award is not eligible to receive the $8.00 
safety net adjustment under the Principle because the 
minimum rates adjustment has not only not been completed 
it has not even been commenced in this award. 

After examining the record of the proceedings in 
application 1744 of 1989 the Commission is satisfied that 
the conversion of the award to a minimum rate and 
supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 
State Wage Decision. In my view that is sufficient to bring 
the award within the minimum configuration required by the 
Principle. While the observation made by Mr Heelan that the 
supplementary payment so created was not a considered 
result of the minimum rates adjustment process is valid it 
is clear from the transcript of the proceedings that the 
re-structuring of the award into that configuration was part 
of the on-going implementation of structural efficiency of 
which the minimum rates adjustment is a part. In those 
circumstances the Commission does not believe it is 
appropriate to go behind the fact of the amendment to 
determine as a matter of merit whether it should now be 
disregarded. Given the requirement of the Principle that 
there be a minimum classification rate and supplementary 
payment established as a consequence of the implementa- 
tion of the September, 1989 State Wage Decision then the 
strict observance of the Principle (at least in this part) urged 
upon the Commission during these proceedings is met. 

This conclusion is reached without having given consid- 
eration to the position of the National Building and Construc- 
tion Industry Award in the Australian Commission. That award 
has been amended by that Commission pursuant to the federal 
Arbitrated Safety Net Adjustment Principle (Print L1044) in 
circumstances where that award has not yet been finally 
restructured in accordance with the Minimum Rates Adjustment 
Principle but where there is an appropriate application before 
it to achieve that restructuring. It is appropriate for the 
amendment to this award to follow the same method of 
prescribing the $8.00 payment. That is the $8.00 will be by way 
of a separate and additional safety net adjustment based 
supplementary payment on the same basis as it is prescribed in 
the federal award (Print L1044 at pages 6 and 7). 

It is understood from the submissions of the applicants that 
it is their intention to await the restracturing of the National 
Building and Constmction Industry Award in the Australian 
Commission before seeking the same restructuring in this 
award. Indeed the MBA in these proceedings submitted that it 
would be "disastrous" to proceed in Western Australia 
separately from the federal award. It urged a co-ordinated 
approach. If indeed it is the intention of the applicants to reflect 
the eventual restructuring of the federal award into this award 
then it is surprising that the applicants have not sought to amend 
the award in accordance with the proposed variation to the 
federal award and to at least have given some consideration to 
requesting that the application be referred to the Australian 
Commission to be dealt with under this Act concurrently with 
those federal proceedings. Such a consideration has previously 
been referred to in the Chief Commissioner's Annual Report 
((1992) 72 WAIG 2477 at 2494). This ought now to be given 
earnest attention. 

Similar considerations apply to the minimum rate and 
supplementary payment configuration established as a conse- 
quence of the implementation of the September 1989, State 
Wage Decision in the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 (application numbered 
1822 of 1989 (1989) 70 WAIG 106). The Commission has had 
recourse to the record of those proceedings and detects in 
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principle no difference between that amendment and the 
amendment made to the Building Trades (Construction) Award 
referred to above. 

A similar change was made to the Earth Moving and 
Construction Award (application numbered 1821 of 1989 
(1989) 70 WAIG 101). However, in that award the establish- 
ment of a minimum rate and supplementary payment was 
restricted to Appendix I of the award. Clause 27.—Wages of 
the award was not altered and retains a total rate configuration. 
The Commission has had recourse to the record of proceedings 
in this matter. The action by the parties on that occasion to alter 
only the Appendix was a deliberate move and stemmed in part 
from the application of the appendix to the building industry. 
The applicant union on that occasion placed on the record its 
understanding that discussions would occur between the parties 
over the ensuing months regarding the changes to be made to 
Clause 27.—Wages (transcript page 8). The Commission is 
unaware of the outcome of any discussions if they were held. 
However it is clear that the total rate configuration in the wages 
clause of the award will not permit the $8.00 adjustment 
because in that respect the clause does not reflect a minimum 
classification rate and supplementary payment established as a 
consequence of the implementation of the September 1989 State 
Wage Decision. In this regard the Commission was informed 
that the Commission otherwise constituted has varied the Metal 
Trades (General) Award 1966 Part II—Construction to award 
the $8.00 safety net adjustment notwithstanding that it is in a 
total rate configuration. However the Commission understands 
also from the submissions of Mr Cooke in this matter that there 
is within the Commission an application to vary the Metal 
Trades (General) Award 1966 Part II—Construction in relation 
to the minimum rates adjustment. That would at least mark the 
commencement of the Minimum Rates Adjustment Process and 
provide a ground for the amendment of the award in accordance 
with the Principle. There is no such corresponding application 
in relation to the Earthmoving and Construction Award. Nor is 
it determinative to point to the circumstances of the relevant 
federal award with which this award has a nexus. For the 
purposes of an application in this Commission for the 
amendment of an award pursuant to the Principle it will be the 
award itself to which the primary attention ought be given. On 
the material and submissions before the Commission the parties 
to the award have not, apart from Appendix I, given effect to 
the 1989 State Wage Decision in any respect and, given the 
absence of an application to so vary the award, do not intend 
to in the near future. Accordingly the Commission is not 
prepared at this time to provide for the arbitrated safety net 
adjustment to the award other than the Appendix. The 
Commission is, however, prepared to divide this application and 
as a result of that division issue an order amending the award 
in relation to Appendix I and adjourn for the moment 
consideration of Clause 27 of the award. If the Commission is 
able to be subsequently satisfied that the applicant is taking the 
appropriate action to amend the award in the manner required 
then the application may be re-listed. 

Acceptance of absorption of the $8.00 adjustment to the 
extent of any equivalent amount in rates of pay whether 
overaward, award or enterprise agreement in excess of the 
minimum rates prescribed is a pre-requisite to the adjustment 
being applied in any award. This was an issue which occupied 
a significant amount of time before the Commission. In general 
terms, the applicant union agrees to the principle of absorbing 
the $8.00 increase. However in this, as perhaps with other 
matters to do with the re-structuring of the award, the applicant 
has merely tendered to the Commission the wording inserted 
into the National Building and Construction Industry Award on 
this subject. However the wording tendered does not reflect 
accurately enough the submissions put by the applicant in 
relation to adjustment. Accordingly the mere insertion of that 
wording into this award will not, in the opinion of the 
Commission, reflect the submissions put on this occasion and 
will not be consistent with the duty of the Commission. 

From the submissions of the applicant as well as the 
observations of the other parties to the proceedings, the $8.00 
adjustment is able to be absorbed into any overaward. That must 
be a matter for the parties. An overaward is, by its very nature, 
the result of an agreement between the parties which is outside 
the award. Usually, though not always, an overaward is not 

registered with the Commission. Certainly in circumstances 
where the overaward is not registered with the Commission the 
Commission cannot control that overaward. With the possible 
exception of what was described as the "10% agreement" a 
pro-forma of which was tendered to the Commission and 
became exhibit MBA3, the circumstances of the overawards 
paid in the industry were not put before the Commission. 
However the concessions of the applicant and the submissions 
of the respondents reveal that it is intended that the $8.00 
minimum rate adjustment would be able to be absorbed into 
overaward payments. In particular, payments described as 
structural frame, productivity and the 10% agreement are 
examples of overawards which are agreed between the parties 
as able to be absorbed, or into which the $8.00 is able to be 
absorbed. The same principle embraces overawards described 
as "sector agreements" applying to industries such as 
scaffolding, demolition and piling, whether registered or not. 

Special mention needs to be made of site allowances. It 
is, in my respectful observation, consistent with the above 
reasoning that any site allowance which is not ratified or 
determined by the Commission is also available for 
absorption. Site allowances which are determined or ratified 
by the Commission are done according to a set of well 
known criteria. Those criteria are often specified by the 
award as applicable. Whilst much might be said about site 
allowances in concept, a distinction may be drawn between 
a site allowance which is ratified or determined by the 
Commission in accordance with the criteria set out in an 
award and those site allowances which have not been so 
ratified or determined. Site allowances ratified or deter- 
mined by the Commission would not be available for the 
purposes of absorption. Site allowances not so ratified or 
determined will be available for absorption. 

The consistent application of that reasoning would also 
indicate that other award allowances would not be available 
for the purposes of absorption. Thus, whilst the special 
allowance contained within the Building Trades (Construc- 
tion) Award is, on the uncontroverted evidence of Mr 
Jensen, a payment which warrants review as to its current 
applicability, the evidence regarding the special allowance 
points more to the need to rigorously examine that and other 
allowances within the award rather than merely identifying 
one allowance as being appropriate for absorption and by 
implication excluding others from that fate. On the 
submissions placed before the Commission on the question 
of absorption certainty will be able to be achieved together 
with consistency with the principle concerned if allowances 
specified or derived from the award not be used as a vehicle 
for absorption whilst the allowances such as those exampled 
earlier in these reasons and which are overawards will be so 
available. As the parties noted during the proceedings 
reference to "award" in the federal clause regarding 
absorption may well be misleading when read in the context 
of this jurisdiction. The use of that word in this context is 
inconsistent with the stated intention of the applicant and 
also with these reasons. Accordingly it will be deleted from 
the clause to be inserted into the awards. 

It appears from the proceedings that the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973 and 
the Earth Moving and Construction Award do not contain 
the same variety of allowances or special rates. However 
there is little reason why the same principle of absorption 
should not apply in the case of these awards. 

It was not specifically argued before the Commission that 
superannuation or redundancy payments ought be available 
for the purpose of absorption. On the material before the 
Commission they ought not be available for absorption 
purposes. 

The Commission considers the question of the date of 
operation of the variations. Section 39 of the Industrial 
Relations Act allows the Commission to consider a 
retrospective date of operation if there are special circum- 
stances which make it fair and right so to do. The 
Commission in Court Session in the State Wage Case 
indicated that whilst the $8.00 variation was available from 
the 24th December 1993 there is no right to retrospectivity 
merely by virtue of that decision. 
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The application of the National Building and Construc- 
tion Industry Award and the Building Trades (Construction) 
Award to building sites in this State such that on any given 
building site there is likely to be a mix of similarly classified 
employees working pursuant to the Federal and the State 
award at the one time has in the past been held by the 
Commission to be a special circumstance ((1989) 70 WAIG 
76 at 79 in relation to the first stage of structural efficiency; 
(1990) 70 WAIG 1403 at 1405 in relation to the second stage 
of structural efficiency; (1991) 71 WAIG 2543 at 2544 
following the 1991 State Wage Case). The Commission was 
informed that that Federal award received the $8.00 
adjustment with effect from the 13th December 1993. 
Application to vary this award was lodged on the 22nd 
December 1993. Thus, on this occasion, given the lack of 
consent of the respondents, it is not possible for the date of 
operation of the $8.00 arbitrated safety net adjustment to be 
any earlier than the 22nd December 1993. The applicant 
argues for an operative date of the 24th December 1993, the 
date of the State Wage Decision. The opposition to this has 
centred principally upon the administrative difficulties 
associated with calculating retrospectivity back to a date 
which would necessarily embrace payment for annual leave, 
including the annual leave loading, due to many employees 
over the Christmas period. It was submitted also that there 
was no delay caused in these applications that was in any 
sense attributable to the respondents. The Commission 
agrees with that observation, but the special circumstances 
which the Commission has found to exist because of the 
existence of the National Building Construction Industry 
Award and which in the Commission's view gives the 
special circumstances envisaged by s.39 of the Act does not 
mean that retrospectivity so awarded is in the nature of a 
penalty. Rather, it is a recognition of the appropriateness of 
consistency within an industry. In this case however, 
consistency is unable to be achieved in any event. However, 
it is appropriate that the differences between Federal and 
State coverage be minimised and it is appropriate therefore 
that the operative date of this amendment be the first pay 
period on or after the 24th December 1993. 

In relation to the Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973, there has been some 
history in recent times of different operative dates because 
of the application of the award to the building industry as 
well as the metal construction industry (see for example 
(1991) 71 WAIG 2557). I have considered the submission 
that at this time the award applicable to electricians may not 
have been varied and that enterprise bargaining in the metal 
trades area may lead to a lack of uniformity in dates of 
operation. However the potential for disharmony on site is 
lessened if the date for die wage increase granted to crane 
drivers in those two sectors is consistent with the date 
applicable to the majority. In my view the equity, good 
conscience and substantial merit in this lies in awarding the 
increase from the first pay period on or after the 24th 
December 1993 for employees on building construction 
work and from the first pay period on or after the 1 st January 
1994 for the balance of the award. 

The operative date for the Earth Moving and Construction 
Award has previously been considered in the knowledge of 
the corresponding amendments to the AWU Construction 
and Maintenance Award 1987 (see (1991) 71 WAIG 2552). 
That award has not been so amended on this occasion. In 
my view there has been nothing put by the applicant in these 
proceedings to show that special circumstances exist to 
consider a date of operation earlier than the date of hearing. 
That date will therefore be awarded. 

Minutes of proposed orders in each application now issue. 

Appearances: Ms M. Tome on behalf of the applicants. 

Mr M. McLean on behalf of the Master Builders' 
Association of Western Australia (Union of Employers). 

Mr A. Heelan and with him Mr M. Jensen on behalf of 
respondents in applications numbered 1696 and 1700 of 
1993 who are members of the Chamber of Commerce and 
Industry of Western Australia. 

Mr P. Cookc on behalf of respondents in application 1701 
of 1993 who are members of the Chamber of Commerce and 
Industry of Western Australia. 

Mr J. Lange on behalf of the Hon Minister for Labour 
Relations and the Hon Minister for Works (intervening). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Transfield WA Pty Ltd and Others. 
No. 1701 of 1993. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
10 March 1994. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: At the Speaking to the Minutes Mr 
Cooke pointed out that the wording in the proposed 
subclause (6) of Clause 27.—Wages would have the effect 
of increasing the actual rate of wage by $8.25 rather than 
$8.00. This is reference to a provision which is already in 
the award which prescribes that the actual weekly rate to be 
paid to the employees covered by the award is calculated by 
a formula multiplying the sum of the appropriate amounts 
prescribed in [the base rate, supplementary payment and 
industry allowance] by 52 on 50.4. This subtotal is rounded 
to the nearest ten cents and then the Special Allowance 
prescribed in subclause (4) is added. 

This provision was apparently inserted when the award 
was converted from a paid rates to a minimum rates award 
(application 1822 of 1989). Mr Cooke attacked the provision 
itself in that to the extent that it is derived from the National 
Building and Construction Industry Award, and in turn from 
the Building Trades (Construction) Award the provision is 
not applicable to weekly employees. The employees under 
this award are weekly employees. However the provision is 
in the award and the appropriateness of it will have to wait 
for a future occasion. The issue to be resolved on this 
occasion is the manner that the $8.00 Safety Net Adjustment 
is to be prescribed. Although Ms Tome is correct in stating 
that the $8.00 is to be added to the supplementary payment 
in this award, in accordance with the claim of the union the 
$8.00 is being separately identified as an additional 
supplementary payment. The question of the operation of the 
formula on that $8.00 additional supplementary payment is 
a different issue. 

This award prescribes rates of wage for crane drivers who 
are, generally, employed in the building industry and also 
in the metal industry. Crane drivers are not covered by the 
Building Trades (Construction) Award and therefore the 
manner in which the $8.00 was applied in that award is not 
for this argument relevant. Crane drivers are however part 
of the National Building and Construction Industry Award 
(clause 9.1(c)). By thafaward the actual weekly wage for 
crane drivers is not calculated in accordance with the above 
formula. Thus crane drivers under that award receive $8.00 
and not, for example, $8.25. 

The Commission was informed that in the metal industry 
the corresponding variation to the Metal Trades (General) 
Award involved a flat $8.00 increase to all classifications 
and not proportionately more or less for those classifications 
which have a relativity more or less to the tradesperson's 
rate. In circumstances where crane drivers in the building 
industry and employees in the metal industry on weekly hire 
received the $8.00 as a flat amount then it is appropriate for 
the application of the $8.00 to this award to be the same. 



I take into account that since the amendment to the award 
to insert that formula the employees covered by this award 
have, on the occasion of the applications of state wage 
increases, received an amount greater than the state wage 
increase variation by the operation of the formula. However 
the point raised by Mr Cooke is in my opinion valid. 

The minutes will therefore be amended in the terms 
suggested by Mr Cooke, together with a consequential 
amendment to the first sentence of the Additional Supple- 
mentary Payment clause. 

Appearances: Ms M. Tome on behalf of the applicant. 
Mr P. Cooke appeared on behalf of respondents members 

of the Chamber of Commerce and Industry of Western 
Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Adsigns Pty Ltd and Others. 
No. 1696 of 1993. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
10 March 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant, 
Mr M. McLean on behalf of the Master Builders' 
Association of Western Australia (Union of Employers), Mr 
A. Heelan and with him Mr M. Jensen on behalf of 
respondents members of the Chamber of Commerce and 
Industry of Western Australia and Mr J. Lange on behalf of 
the Hon Minister for Labour Relations and the Hon. Minister 
for Works (intervening), the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Building Trades (Construction) Award 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period on or after the 24th day of 
December 1993. 

(Sgd.) A.R. BEECH, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 7.—Definitions: Immediately following sub- 

clause (13) of this clause insert new subclause (14) as 
follows: 

(14) "Overaward Payment" is defined as the amount 
in rates of pay which an employee would receive 
in excess of the minimum award wage (ie base 
rate and supplementary payment) as prescribed in 
this award for the classification in which such 
employee is engaged. Provided that this definition 
shall exclude overtime, shift allowances, penalty 
rates, expense related allowances, industry allow- 
ances, disability allowances, location allowances, 
special rates or allowances, responsibility allow- 
ances and any other ancillary payments of a like 
nature prescribed by this award. 

2. Clause 8—Rates of Pay: Delete subclause (2) of this 
clause and insert in lieu the following: 

(2) Weekly Rate: The following amounts shall be 
applied for the purpose of the calculation in 

subclause (4) of this Clause of the hourly rate to 
apply under this Award. 

Supple- 
mentary 
Payment 

Additional 
Supple- 
mentary Wkly 
Payment Rate 

(a) (i) Bricklayers. 
stoneworkers, 
stonemasons. 
carpenters, 
joiners, painters, 
signwriters, 
glaziers, 
plasterers and 
roof tile fixers. 

(ii) Plumber and/or 
gasfitter 

(iii) Plumber holding 
registration in 
accordance with 
the Metropolitan 
Water Supply, 
Sewerage and 
Drainage Act: 
Base Rate 
$368.00 Regis- 
tration Allow. 
$ 16.70 

(iv) Marker/Setter 
Out 

(v) Special Class 
Tradesman 

(b) (i) Group 1 
Rigger 
Drainer 
Dogman 

(ii) Group 2 
Scaffolder 
Powder Monkey 
Hoist or Winch 

Driver 
Concrete Fin- 

isher 
Steel Fixer in- 

cluding tack 
welder 

Concrete Pump 
Operator 

(iii) Group 3 
Bricklayer's 

Labourer 
Plasterer's 

Labourer 
Assistant Pow- 

der Monkey 
Assistant Rigger 
Demolition 

Worker (after 
three months' 
experience) 

Gear Hand 
Cement Gun Op- 

erator 
Concrete Cut- 

ting or Drill- 
ing Machine 
Operator 

Pile Driver 
Tackle Hand 
Jackhammer 

Hand 
Mixer Driver 

(Concrete) 
Steel Erector 
Aluminium 

alloy struc- 
tural Erector 

Gantry Hand or 
Crane Hand 

Concrete Gang 
including con- 
crete floater 

Steel or bar 
bender to pat- 
tern or plan 

Concrete form- 
work stripper 

Concrete Pump 
Hose Hand 

(iv) Group 4 
Builders' 

Labourers em- 
ployed on 
work other 
than specified 
in ciassifica- 

52.10 8.00 

52.10 8.00 

384.70 52.10 8.00 444.80 

378.60 52.10 8.00 438.70 

385.00 52.10 8.00 445.10 

362.30 
362.30 
362.30 

52.10 
52.10 
52.10 

8.00 
8.00 
8.00 

422.40 
422.40 
422.40 

346.70 
346.70 

52.10 
52.10 

8.00 
8.00 

406.80 
406.80 

346.70 52.10 8.00 406.80 

346.70 52.10 8.00 406.80 

346.70 52.10 8.00 406.80 

346.70 52.10 8.00 406.80 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

335.10 
335.10 

52.10 
52.10 

8.00 
8.00 

395.20 
395.20 

335.10 
335.10 

52.10 
52.10 

8.00 
8.00 

395.20 
395.20 

335.10 52.10 8.00 395.20 

335.10 
335.10 
335.10 

52.10 
52.10 
52.10 

8.00 
8.00 
8.00 

395.20 
395.20 
395.20 

335.10 52.10 8.00 395.20 

335.10 
335.10 

52.10 
52.10 

8.00 
8.00 

395.20 
395.20 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

335.10 52.10 8.00 395.20 

306.60 52.10 8.00 366.70 
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3. Clause 8.—Rates of Pay: Immediately following 
paragraph (2)(b) of this clause add new paragraph (2)(c) as 
follows: 

(c) Supplementary Payments 
Supplementary payments set out in this clause 

represent payments in lieu of equivalent overa- 
ward payments. 

The additional supplementary payment at each 
level herein represents an $8.00 adjustment 
reflecting the application of the arbitrated safety 
net adjustment enunciated in the State Wage 
Principles December 1993. Consistent with the 
requirements of that principle the $8.00 safety net 
adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether 
overaward (as defined) or enterprise agreement— 
in excess of the minimum rates (base rate and 
supplementary payment) prescribed in accordance 
with the September 1989 State Wage Case 
decision and adjusted in accordance with the June 
1991 State Wage Case decision. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 1700A of 1993. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
10 March 1994. 

Order, 
HAVING heard Ms M. Tome on behalf of the Applicant, 
Mr A. Heelan and with him Mr M. Jensen on behalf of 
respondents members of the Chamber of Commerce and 
Industry of Western Australia and Mr J. Lange on behalf of 
the Hon Minister for Labour Relations and the Hon. Minister 
for Works (intervening), the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(1) That Application 1700 of 1993 be divided into two 
applications named 1700A and 1700B of 1993. 

(2) That Application 1700B of 1993 be adjourned sine 
die. 

(3) That the Earth Moving and Construction Award 
be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period on or after the 17th day 
of February 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Appendix I: Delete subclause (3) of this Appendix and 

insert in lieu the following: 
(3) (a) Supplementary Payment 

Employees shall be paid an additional 
payment of $52.10 which shall be added to 
the base rate specified in subclause (2) hereof 
for the purpose of calculating the actual 
weekly rate. 

The supplementary payment set out in this 
clause represents a payment in lieu of 
equivalent overaward payments. 

(b) Additional Supplementary Payment 
Employees shall be paid an additional 

supplementary payment of $8.00 which shall 
be added to the base rate specified in 
subclause (2) hereof for the purpose of 
calculating the actual weekly rate. 

The additional supplementary payment at 
each level herein represents an $8.00 adjust- 
ment reflecting the application of the arbi- 
trated safety net adjustment enunciated in the 
State Wage Principles December 1993. Con- 
sistent with the requirements of that principle 
the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in 
rates of pay—whether overaward (as de- 
fined) or enterprise agreement—in excess of 
the minimum rates (base rate and supplemen- 
tary payment) prescribed in accordance with 
the September 1989 State Wage Case deci- 
sion and adjusted in accordance with the June 
1991 State Wage Case decision.. 

2. Appendix I: Delete subclause (6) of this appendix and 
insert in lieu the following: 

(6) Actual Weekly Rate 
The actual weekly rate shall be calculated by 

multiplying the sum of the appropriate amounts 
prescribed in subclause (2), paragraphs (3)(a) and 
(3)(b) and subclause (5) hereof by 52 on 50.4. This 
subtotal shall be rounded to the nearest ten cents 
and then have added to it the special allowance 
prescribed in subclause (4) hereof. 

3. Appendix I: Immediately following subclause (6) 
Actual Weekly Rate of this Appendix insert new subclause 
(7) as follows: 

(7) Overaward Payment 
Overaward payment is defined as the amount in 

rates of pay which an employee would receive in 
excess of the minimum award wage (ie base rate 
and supplementary payment) as prescribed in this 
award for the classification in which such em- 
ployee is engaged. Provided that this definition 
shall exclude overtime, shift allowances, penalty 
rates, expense related allowances, industry allow- 
ances, disability allowances, location allowances, 
special rates or allowances, responsibility allow- 
ances and any other ancillary payments of a like 
nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Transfield W.A. Pty Ltd and Others. 
No. 1701 of 1993. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
10 March 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant, 
Mr M. McLean on behalf of the Master Builders' 
Association of Western Australia (Union of Employers), Mr 
P. Cooke on behalf of respondents members of the Chamber 
of Commerce and Industry of Western Australia and Mr J. 
Lange on behalf of the Hon Minister for Labour Relations 
and the Hon. Minister for Works (intervening), the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 



accordance with the following Schedule and that such 
variation shall have effect from the first pay period on 
or after the 24th day of December 1993 for employees 
employed on building construction work and from the 
first pay period on or after the 1st day of January 1994 
for all other employees. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 27—Wages: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) (a) Supplementary Payment 

Employees shall be paid an additional 
payment of $52.10 which shall be added to 
the base rate specified in subclause (2) hereof 
for the purpose of calculating the actual 
weekly rate. 

The supplementary payment set out in this 
clause represents a payment in lieu of 
equivalent overaward payments, 

(b) Additional Supplementary Payment 
Employees shall be paid an additional 

supplementary payment of $8.00 which shall 
be added to the base rate specified in 
subclause (2) hereof. 

The additional supplementary payment at 
each level herein represents an $8.00 adjust- 
ment reflecting the application of the arbi- 
trated safety net adjustment enunciated in the 
State Wage Principles December 1993. Con- 
sistent with the requirements of that principle 
the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in 
rates of pay—whether overaward (as de- 
fined) or enterprise agreement—in excess of 
the minimum rates (base rate and supplemen- 
tary payment) prescribed in accordance with 
the September 1989 State Wage Case deci- 
sion and adjusted in accordance with the June 
1991 State Wage Case decision. 

2. Clause 27.—Wages: Delete subclause (6) of this clause 
and insert in lieu the following: 

(6) Actual Weekly Rate 
The actual weekly rate shall be calculated by 

multiplying the sum of the appropriate amounts 
prescribed in subclause (2), paragraph (3)(a) and 
subclause (5) hereof by 52 on 50.4. This subtotal 
shall be rounded to the nearest ten cents and then 
have added to it the Additional Supplementary 
Payment prescribed in subclause (3)(b) and the 
Special Allowance prescribed in subclause (4) 
hereof. 

3. Clause 27.—Wages: Immediately following subclause 
(6) of this clause insert a new subclause (7) as follows: 

(7) Overaward Payment 
For the purposes of this clause, overaward 

payment is defined as the amount in rates of pay 
which an employee would receive in excess of the 
minimum award wage (ie base rate and supple- 
mentary payment) as prescribed in this award for 
the classification in which such employee is 
engaged. Provided that this definition shall ex- 
clude overtime, shift allowances, penalty rates, 
expense related allowances, industry allowances, 
disability allowances, location allowances, special 
rates or allowances, responsibility allowances and 
any other ancillary payments of a like nature 
prescribed by this award. 

CARGDLL AUSTRALIA LIMITED—SALT 
PRODUCTION AND PROCESSING AWARD 1988 

No. A 34 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cargill Australia Limited—Cargill Salt Department 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Others. 

No. 1715 of 1993. 

Cargill Australia Limited—Salt Production and Processing 
Award 1988 

No. A 34 of 1988. 

COMMISSIONER J.F. GREGOR. 
16 March 1994. 

Order. 

HAVING heard Mr R.H. Gifford on behalf of Cargill 
Australia Limited—Cargill Salt Department and Mr N.L. 
Hodgson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers and Mr F. Ixtgan 
on behalf of the Metals and Engineering Workers' Union- 
Western Australian Branch, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Cargill Australia Limited—Salt Production 
and Processing Award 1988 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the date hereof. 

(Sgd.) J.F. GREGOR, 
n c i Commissioner. 

Schedule. 
1. Clause 4.—Definitions: 
A. Delete subclause (1) of this clause and insert in lieu 

thereof the following: 
(1) "EMPLOYER" means Cargill Australia Lim- 

ited—Cargill Salt Department. 
B. Delete subclauses (9), (10) and (11) of this clause and 

insert in lieu thereof the following: 
(9) "COMPANY" means Cargill Australia Lim- 

ited—Cargill Salt Department. 
(10) E5 Electrical Tradesperson (100%)—Shall mean 

a qualified Electrical Tradesperson who has been 
appointed as such by the Company, who is 
competent in all facets of the particular trade 
syllabus and who is the holder of a current 
appropriate electrical licence issued by SECWA. 

(11) E6 Electrical Tradesperson (105%}—Shall mean 
a qualified Electrical Tradesperson who has been 
appointed as such by the Company, who is 
competent in all facets of the particular trade 
syllabus and who is the holder of a current 
appropriate electrical licence issued by SECWA 
and in addition: 

(a) Has been employed as an Electrical Trade- 
sperson and has 12 months appropriate 
post-trade experience; and 

(b) Who is required to possess and apply to 
his/her work a level of trade competence in 
excess of that required of the base electrical 
tradesperson, and may include a level of 
competence in industrial electronics and 
complex circuitry which is higher than that 
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reasonably expected of the base tradesperson. 
Shall carry out tasks, within boundaries, of 
expanded peripheral and incidental to trade 
training; and 

(i) passed 40 hours of appropriate, agreed 
credited TAPE training, and 

(ii) through practical experience or other- 
wise achieve a knowledge in cross 
skilling to the equivalent of 40 hours of 
in-house training as established and 
assessed by the Training Committee. 

(12) E7 Electrical Tradesperson (110%) 
The employee shall, in addition to level of 

competency of an Electrical Tradesperson E6 
(a) Successfully completed additional nominal 

100 hours of post trade training in accredited, 
agreed TAPE courses; or 

(b) 100 hours vendor/in-house training as agreed 
(c) or a combination of (a) and (b) 
(d) Planning, reporting modifications of jobs, 

without supervision if necessary. 
(13) E8 Electrical Tradesperson (115%) 

The employee shall in addition to level of 
competency of an Electrical Tradesperson E7 
(a) Successfully complete an additional nominal 

100 hours of post trade training in accredited, 
agreed TAPE courses; or 

(b) 100 hours vendor/in-house training as agreed 
(c) or a combination of (a) and (b) 
(d) Planning, reporting modifications of jobs, 

without supervision if necessary. 
(14) A.W.U. CLASSIFICATIONS 

PROCESS WORKER 1 (PW1) LEVEL 1 
Washplant Attendant 
Requirements to be Classified 

Must be able to operate the washplant. 
A PW1 washplant attendant will be responsible 

for the washing and stacking of salt, taking 
samples to be tested at the laboratory, starting and 
stopping pumps and conveyors, washing and 
cleaning floors and framework, moving stacker, 
assisting the dumping of salt by the pond trucks 
and have a sound knowledge of the washplant 
manual and be able to recognise any malfunction. 

A PW1 washplant attendant will also be trained 
to be used as a conveyor attendant at the Port 
facility. 

PROCESS WORKER 1—CONVEYOR 
ATTENDANT (PW1) 

A PW1 conveyor attendant will be responsible 
for the running of all conveyors at the Port facility. 
Duties will include stopping and starting the 
conveyors, moving stacker, washing floors and 
framework assisting the Port Haul Trucks to 
dump, making sure screens are clear of foreign 
objects and have a sound knowledge of the Port 
facility manual and be able to recognise any 
malfunction. 

A PW 1 conveyor attendant will also be trained 
to operate the washplant. 

Method of Assessment 
The Training Committee will be responsible for 

classifying an employee to this position. The 
assessment shall be in relation to on the job 
training with an agreed competency standard 
being reached. 

PROCESS WORKER 2—(PW2) LEVEL 2 
Requirements to be Classified 

Must be able to operate the A4. 
A PW2 will be responsible for the correct 

loading of the Port Haul Trucks, taking samples 

to be tested at the laboratory, starting and stopping 
the truck loading procedure and have a sound 
knowledge of the A4 manual and be able to 
recognise any malfunction. 

A PW2 will also be trained to operate the 
washplant and to be used as a conveyor attendant 
at the Port facility. 

Method of Assessment 
The Training Committee will be responsible for 

classifying an employee to this position. The 
assessment shall be in relation to on the job 
training with an agreed competency standard 
being reached. 

PROCESS WORKER 3 (PW3)—SHIPLOADER 
LEVEL 3 

Requirements to be Classified 
A PW3 will be responsible for the correct 

loading of the ships, taking samples to be tested 
by the laboratory, keeping accurate record of the 
loading in the log book, be responsible for the 
starting and stopping of the loading sequence, 
have a sound knowledge of the shiploader manual 
and be able to recognise any malfunction. 

As an induction to work at Cargill Salt, PW3 
employees will be trained to operate the 
washplant, A4 and be used as a conveyor attendant 
at the Port facility. 

PROCESS WORKER 3 (PW3)—PONDMAN/ 
LABORATORY ASSISTANT GRADE 1 
Requirements to be Classified 

Must be able to carry out duties of Laboratory 
Assistant and relieve as Pondman. Laboratory 
Assistant Grade 1 reports to the Analytical 
Chemist/Crystalliser Supervisor and basic func- 
tion is to carry out routine analytical tests on salt 
and brine samples as laid down in the operating 
procedures. Other duties include keeping clean the 
laboratory work areas, glassware and equipment 
used; inform Chemist of any reagents, chemicals, 
glassware or equipment required to continue 
routine analytical tests. Provide clean buckets and 
implements to enable the washplant, reclaim and 
shiploader operators to take routine samples. 
Participate in washplant material balance meas- 
urements or other tests required for brine or salt 
growth measurement; take brine and salt samples 
as requested; work unsupervised on most occa- 
sions and be competent, capable and prepared to 
carry out the Pondman duties as required. 

Method of Assessment 
The Training Committee with input from 

Laboratory/Brine Control Staff will be responsi- 
ble for classifying an employee to this position. 
The assessment should be in relation to on the job 
training with agreed competency standards being 
reached as the position works mainly unsuper- 
vised on highly repetitious work with the quality 
of performance and quantity of work being critical 
to the Company's operation and objectives. 

PLANT OPERATOR 1 (POl) 
Requirements to be classified 

Must be able to operate any one (1) of the 
following in relation to the harvesting, transporta- 
tion and shipping of salt. 

Grader— to bulk earthworks standard with 
knowledge of laser equipment 

Dozer— breaking out, battering, benching 
and pushing 

The operator will have a sound knowledge of 
the manual for the machine and must be able to 
recognise any malfunction. 

As an induction to work at Leslie Salt, PW3 
employees will be trained to operate the 



washplant, A4 and to be used as a conveyor 
attendant at the port facility. 
Method of Assessment 

The Training Committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with TAPE and SESDA (when operative) or any 
other agreed accreditation authority. 

PROCESS WORKER 4 (PW4)— 
PONDM AN/LABORATORY ASSISTANT 
GRADE 2 LEVEL 4 
Requirements to be classified 

Must be able to carry out the duties of the 
Pondman and Laboratory Assistant. 

Pondman duties include: 
All water movement, adding dye to water, 

cleaning gauges, opening and shutting gates, 
cleaning blocked drains, setting and refuelling 
pumps, assisting in caustic control, cleaning trash 
racks, washing bridges and gates, painting, assist- 
ing with crane and excavator work, quality 
control, changing water in evaporator tanks, 
removing gypsum, lifting gates, general clean up 
duties and assist with laboratory work. 

A PW4 will be required to work unsupervised 
on most occasions and be available for call out 
work for essential services. 

This employee must have a sound knowledge 
of all pumps and be able to set up for contractors 
as well as internal use. 

Laboratory Assistant Grade 2 in addition to 
Laboratory Assistant Grade 1 must be able to 
carry out routine preparation and analysis of ship 
samples, enter results onto computer, assist as 
required in the sampling or brines and lids in the 
crystalliser area, assist as required in the sampling 
and analysis of dust samples and assist as required 
in the sampling and analysis of biological sam- 
ples. 

As an induction to work at Cargill Salt PW4 
employees will be trained to operate the 
washplant, A4 conveyors and to be used as a 
conveyor attendant at the port facility. 

Method of Assessment 
The Training Committee with input from 

Laboratory/Brine Control Staff will be responsi- 
ble for classifying an employee to this position. 
The assessment shall be in relation to on the job 
training with agreed competency standards being 
reached as the position works mainly unsuper- 
vised on highly repetitious work with the quality 
of performance and quantity of work being critical 
to the Company's operation and objectives. 
PLANT OPERATOR 2 (P02)—HARVESTER 
Requirements to be classified 

Must be able to operate all salt harvesters with 
knowledge of laser equipment. 

The operator will have a sound knowledge of 
the manuals of each machine and must be able to 
recognise any malfunction. 

As an induction to work at Cargill Salt P02 
employees will be trained to operate the 
washplant, A4 and to be used as a conveyor 
attendant at the port facility. 

PLANT OPERATOR 2 (P02>—OPERATOR 
Requirements to be classified 

Must be able to operate any two (2) of the 
following in relation to the harvesting transporta- 
tion and shipping of salt. 

Grader— to bulk earthworks standard with 
knowledge of laser equipment 

Dozer— breaking out, benching, battering 
and pushing 

Harvester— able to operate all harvesters with 
knowledge of laser equipment 

Shiploader— able to operate shiploader. 
The operator will have a sound knowledge of 

the manuals for each machine and be able to 
recognise any malfunction. 

As an induction to work at Cargill Salt, P02 
employees will be trained to operate the 
washplant, A4 and to be used as a conveyor 
attendant at the port facility. 

Method of Assessment—(P02) 
The training committee will be responsible for 

classifying an employee to this position. The 
assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with TAPE and SESDA (when operative) or any 
other agreed accreditation. 

PLANT OPERATOR 3 (P03) LEVEL 5 
Requirements to be classified 

Must be able to operate the following equip- 
ment in relation to the harvesting, transportation 
and shipping of salt. To be classified to this 
position the employee would need to be compe- 
tent in the following: 

Grader— to bulk earthworks standard with 
knowledge of laser equipment 

Dozer— breaking out benching, battering 
and pushing 

Harvester— able to operate all harvesters with 
knowledge of laser equipment 

Shiploader— able to operate the shiploader. 
The operator will have a sound knowledge of 

the manuals for each machine and be able to 
recognise any malfunction. 

As an induction to work at Cargill Salt P03 
employees will be trained to operate the 
washplant, A4 and to be used as a conveyor 
attendant at the port facility. 

Method of Assessment 
The Training Committee will be responsible for 

classifying an employee to this position. The 
assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with TAPE and SESDA (when operative) or any 
other agreed accreditation. 

PLANT OPERATOR 4 (P04) LEVEL 6 
Requirements to be classified 

Must be able to operate all the following mobile 
equipment in all conditions in the area covered by 
this award. 

To be classified to this position the employee 
would need to be competent in the following: 

Grader— to final trim standard with knowl- 
edge of laser equipment 

Dozer— must have ability for breaking 
out, levelling, stockpiling, push 
catting, battering, drainage rock 
work, ripping and pushing 

Harvester— able to operate all harvesters. 
Knowledge of laser equipment. 

The operator will have a sound knowledge of 
the manuals for each machine and be able to 
recognise any malfunction. 

As an induction to work at Cargill Salt, P04 
employees will be trained to operate the 
washplant, A4 and to be used a conveyor attendant 
at the port facility. 



Method of Assessment (P04) 

The training committee will be responsible for 
classifying an employee to this position. The 
assessment shall be in relation to both on the job 
training and/or external training. Agreed compe- 
tency standards shall be established in conjunction 
with TAPE and SESDA (when operative) or any 
other agreed accreditation authority. 

2. Clause 10.—Hours: 

A. Delete subparagraph (i) of paragraph (a) of subclause 
(1) of this clause and insert in lieu thereof the following: 

(i) Shall be an average of 38 hours per week on the 
basis of 19 days worked in each 28 day cycle with 
the 20th being an Allocated Day Off (ADO). 
Generally production employees shall take the 
third Friday in the 28 day cycle as their ADO and 
maintenance employees shall be split into two 
groups and take the Monday before or Monday 
following that day as their ADO. 

B. Delete subparagraph (i) of paragraph (a) of subclause 
(2) of this clause and insert in lieu thereof the following: 

(i) Shall be an average of 38 hours per week on the 
basis of 19 days worked on each 28 day cycle with 
the 20th being an Allocated Day Off (ADO). 
Generally production employees shall take the 
third Friday in the 28 day cycle as their ADO and 
maintenance employees shall be split into two 
groups and take the Monday before or Monday 
following that day as their ADO. 

3. Clause 17.—Annual Leave: Delete paragraph (b) of 
subclause (7) of this clause and insert in lieu thereof the 
following: 

(b) Subject to the provision of paragraph (a) of this 
subclause an employee who proceeds on annual 
leave for one week or more shall be entitled to 
holiday travel assistance equivalent to the cost of 
an economy class return air fare to Perth on up to 
two (2) occasions for each complete year provided 
such assistance may only be claimed in respect of 
travel to and from the employee's place of 
engagement in that year and further provided that 
the assistance may only be claimed in the form of 
an air ticket or reimbursement of actual travel 
costs up to the value of a return economy class air 
ticket. 

In order to claim holiday leave travel assistance 
on the second occasion in any twelve month 
period the employee must take the balance in 
his/her annual leave entitlement of 25 days which 
has not been previously allowed. 

(c) Where the employee is a married employee whose 
spouse and dependants reside with him/her in the 
area of his/her employment, the spouse and each 
dependant in their own independent right shall be 
entitled to holiday travel assistance for each six 
months continuous service up to a maximum of 
twice for each continuous year of service of the 
employee or the equivalent cost of the date of 
travel, of one return air fare each. 

Dependants over three years and under 16 
years, unless the dependant over 16 years is a bona 
fide full time student, shall be entitled to these 
provisions, provided neither the spouse nor depen- 
dants receive travel assistance from any other 
employer. 

4. Clause 19.—Sick Leave: Delete paragraph (a) of 
subclause (5) of this clause and insert in lieu thereof the 
following: 

(5) (a) The company will provide a non contributory 
Sickness and Accident Plan for all permanent 
employees who are 16 years and over and 
under 66 years of age. The events covered 

and benefits payable under this plan are as 
follows: 
Insured Event Benefits Payable 

$ 
(i) Accidental death 50,000.00 

(ii) Loss of 2 limbs or 2 
eyes or an eye and 
a limb 25,000.00 

(iii) Loss of 1 eye or 
limb 12,500.00 

(iv) Loss of thumb and 
index finger 2,500.00 

(v) Temporary total The wages and 
disablement as a re- allowances, 
suit of accident specified for 

25,000.00 

12,500.00 

index finger 2,500.00 
(v) Temporary total The wages and 

disablement as a re- allowances, 
suit of accident specified for 

the employees's 
classification 
in clauses 23, 
24 and 25 of 

this award. 
(vi) In the event of tem- 

porary partial disa- 
blement of an em- 
ployee as a result of 
an accident necessi- 
tating reclassifica- 
tion to a lower clas- 
sification 50.00 pw 

(vii) Temporary total The wages and 
disablement arising allowances 
from illness specified for 

the employee's 
classification 
in clauses 23, 

24 and 25 
of this award 

5. Clause 22.—Training and Promotion: Delete subclause 
(6) of this clause and insert in lieu thereof the following: 

(6) Electrical Tradespersons will be given the oppor- 
tunity to train for up to 4 hours/week/person 
without loss of normal earnings for attending 
agreed TAPE training courses applicable to 
Cargill Salt operations so they may qualify for E6, 
E7 and E8 Electrical Tradesperson levels. 

The number of people absent from the 
workplace at any time to be negotiated with the 
consultative committee, if necessary, to maintain 
continuity of operations. 

All training to be determined subject to Depart- 
ment requirements in consultation with Training 
and Consultative Committees. 

Accreditation may be obtained by passing the 
required TAPE requirements without attending 
the training course. 

For reclassification to a higher position the 
Electrical Tradesperson must have satisfied the 
work definitions, been assessed as having com- 
pleted an appropriate training which may include 
competency testing. This criteria applies where 
formal training courses have been established as 
the appropriate standard for career progression. 

(7) Mechanical Tradesperson will be given the oppor- 
tunity to train for up to 4 hours/week/person 
without loss of normal earnings for attending 
agreed TAFE training courses applicable to 
Cargill Salt operations so they may qualify for 
Metal Trades MT6 (105%), MT7 (110%) and 
MT8 (115%) levels. 

Employees in classifications Ml, M2 and M4 
will have opportunity to train for up to 4 
hours/week/person without loss of normal earn- 
ings for attending agreed approved TAFE courses 
to enable progress through levels. 



The number of people absent from the workplace 
at any time to be negotiated with the consultative 
committee, if necessary, to maintain continuity of 
operations and maintenance programs. 

All training to be determined subject to Depart- 
ment requirements in consultation with Training 
and Consultative Committees. 

(8) Employees covered by AWU classifications in this 
award will be given the opportunity to train for up 
to 4 hours/week/person without loss of normal 
earnings for attending agreed approved TAPE or 
SESDA courses to enable progress through levels. 

The number of people absent from the workplace 
at any time to be negotiated with the consultative 
committee, if necessary, to maintain continuity of 
operations and maintenance programs. 

All training to be determined subject to Depart- 
ment requirements in consultation with Training 
and Consultative Committees. 

(9) Any dispute arising in relation to this clause shall 
be subject to the provisions of Clause 31.— 
Industrial Relations Procedure of this award. 

6. Clause 36.—Apprentices: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu thereof the 
following: 

(3) (a) Junior apprentices during the first two years 
of training will not work excessive hours. 

7. Schedule 1—Application of 38-Hour Week: Delete 
subclauses (1), (2) and (3) of this schedule and insert in lieu 
thereof the following: 

(1) A 38 hour week shall be worked from 19 July 1982. 
The system adopted will be to take an "Allo- 

cated Day Off" (ADO) once in each 28 day cycle. 
Employees will take their ADO in three groups. 
Generally production employees shall take the 
third Friday in the 28 day cycle as their ADO and 
maintenance employees shall be split into two 

groups and take the Monday before or Monday 
following that Friday as their ADO. 

Such an arrangement shall be made in advance 
so as each employee is aware of the following 12 
month schedule. 

The only exception will be for employees 
required for shiploading, essential services or for 
provision of coverage for unforeseen circum- 
stances who will take their ADO on another 
mutually agreed day during the 28 day cycle. 

The above method of 38 hour week is an 
averaging system as detailed below: 

Hours Worked Hours Paid 
Week 1 40 40 
Week 2 40 40 
Week 3 32 32 
Week 4 40 40 

152 152 
(2) Attendance records for each 28-day cycle shall be 

maintained by each Department to monitor allo- 
cated days off. 

(3) Hourly rates of pay are obtained by dividing the 
weekly pay rate by 38. 

Overtime begins on ordinary working days after 
8 hours have been worked except for pre-start 
overtime which is all at overtime rates. 

8. Schedule 2—Accommodation Policy: Delete subpara- 
graph (iv) of paragraph (a) of subclause (1) under the 
heading "Rents and Subsidies" of this schedule and insert 
in lieu thereof the following: 

(iv) Allowance for Employees-Owned Housing 
An allowance will be paid to people purchasing 

and living in their own accommodation in Port 
Hedland of $406.98 per pay period. This allow- 
ance will be treated as PAYE income and subject 
to review periodically. 

9. Schedule 3—Wages Classification Structure: Delete the Table of this schedule and insert in lieu thereof the following: 
Schedule 3. 

WAGES CLASSIFICATION STRUCTURE. 

MEWU & 
AEEFEU 

Adult 
Apprentice 

A Storeman 
Serviceman 
T/A appointed 
as such to 
relieve on 
Stores or 
Service man 
duties. 
T/A who is 
required to 
use some 
power tools 
eg power saw, 
radial drill, 
pedestal drill 

Skilled 
Serviceman 
(expansion 
of duties) 

Skilled 
Storeman 
(additional 
duties) 
Adult 
Apprentice 
(final year) 

Boilermaker 
welder 
Fitters 
Mechanics 
Refrig/fitter 
E5 Electrical 
tradesperson 

E6 Electrical trades- 
person (as defined) 
Refrig/fitter Basic 
Auto fitting experience. 
Fitter with auto 
electrician experience. 
Fitter minor welding. 
Fitter/mechanic with 
hydraulic experience. 
BMW with minor Fitting 
experience. Through 
practical experience 
or otherwise, achieved 
a level of knowledge 
in cross shilling to 
the equivalent of 80 
hours in-house training 
as established by the 
Joint Training 
Committee. All above 
levels within 
boundaries of expanded 
incidental and 
peripheral definition. 

As defined 
MEWU & TAPE 

Post Trade 
or cross 
Trade 
100 hours. 

E7 Electrical 
Tradesperson. 

As defined 
MEWU & TAFE 
courses, 
yet to be 

Cross trade 
or post trade 
ICS) hours. 

E8 Electrical 
Tradesperson. 

AEEFEU & AEEFEU & 
MEWU MEWU 
classification classification 

Process (as defined) (as defined) 
Worker 1 
(as defined) A4 Operator Shiploader 

Washplant 
Conveyor 
Attendant 

Plant 
Operator 1 
(as defined) 

Process 
Worker 4 
(as defined) 
Pondman/Lab 
Assistant 
Grade 2 
(as defined) 

Plant 
Operator 2 
(as defined) 

Plant Plant Operator 4 
Operator 3 (as defined) 
(as defined) 
Operator of Operate grader— 
all Grader final trim 
Harvester, 
Dozer & Dozer 1 st class 
Shiploader 
Harvester and 
laser equipment 

Those currently employed on a rate higher than the new proposed levels will maintain existing rates. New starters will slot into new levels. Movement through levels will eventually absorb 
differentials. 

| 
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CHILD CARE CENTRES (PRE SCHOOL 
TEACHERS) AWARD 1983. 

No. A3 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, 

Western Australian Branch. 
and 

Catherine McAuley Centre and Others. 
No. 1550 of 1993. 

Child Care Centres (Pre-School Teachers') Award 1983 
No. A3 of 1983. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March, 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Fitz Gibbon behalf of the Respondents, and the 
Commission being satisfied that this application for an $8.00 
per week wage increase is consistent with the Arbitrated 
Safety Net Adjustment Principle pursuant to the December 
1993 State Wage Principles ([1994] 74 WAIG 198); 

And whereas the first adjustment pursuant to the 
Minimum Rates Adjustment Principle ([1989] 69 WAIG 
2917) has been completed ([1993] 73 WAIG 1806) where 
the datum point has been aligned to the Teachers' 
Benchmark rate as determined in the Independent Schools' 
Teachers Award, 1976 ([1991] 71 WAIG 334); 

And whereas the preamble to Clause 9.—Salaries 
identifies that the rates incorporate the $8.00 increase within 
the salary structure which is expressed as a weekly and per 
annum rate; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Child Care Centres (Pre-School Teachers') 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 9.—Salaries: In subclause (1) delete the 

provision appearing before the paragraph (a) and insert in 
lieu the following: 

(1) Pre-School Teachers: 
The minimum rates of salary payable to 

teachers engaged in the undermentioned steps 
have been varied to include the Arbitrated Safety 
Net Adjustment (ASNA) of $8.00 per week 
operative from the beginning of the first pay 
period on or after 31 January, 1994: 
Salary Level $ (Per annum) $ (per week) 
Step I 25,019 479.60 
Step II 26,558 509.10 
Step HI 27,993 536.60 
Step IV 29,219 560.10 
Step V 30,450 583.70 
Step VI 31,989 613.20 
Step VH 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,293 695.70 
Step X 37,832 725.20 
Step XI 39,365 754.60 

CHILD CARE (OUT OF SCHOOL CARE— 
PLAYLEADERS) AWARD 

No. A 13 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Communicare and Others. 
No. 1554 of 1993. 

Child Care (Out of School Care—Playleaders) Award 
No. A 13 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March, 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Fitz Gibbon behalf of the Respondents, and the 
Commission being satisfied that this application for an $8.00 
per week wage increase is consistent with the Arbitrated 
Safety Net Adjustment Principle pursuant to the December 
1993 State Wage Principles ([1994] 74 WAIG 198); 

And whereas the first adjustment pursuant to the 
Minimum Rates Adjustment Principle ([1989] 69 WAIG 
2917) has been completed ([1991] 71 WAIG 2080); 

And whereas the preamble to Clause 22.—Salaries 
identifies that the rates incorporate the $8.00 increase within 
the salary structure which is expressed as a weekly and per 
annum rate; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Child Care (Out of School Care—Playlead- 
ers) Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 22.—Salaries: Delete subclause (1) of this 

clause and insert the following in lieu thereof: 
(1) The minimum weekly rate of wage payable to 

persons employed pursuant to this award shall 
include the base rate plus the Arbitrated Safety 
Net Adjustment (ASNA) of $8.00 per week 
operative from the beginning of the first pay 
period on or after 31 January, 1994: 

Base ASNA Mini- 
Rate Payment mum 
(Per Hourly 

Hour) Rate 
$ $ $ 

Level One 
Uncertificated Employee 
1st year of experience 

—Step 1 
2nd year of experience 

—Step 2 
3rd year of experience and 

thereafter—Step 3 

Level Two 
Employee who has com- 
pleted Stage One of the 
Playleader Certificate 
Course 
1st year of experience 

—Step 4 9.78 0.21 9.99 
2nd year of experience 

—StepS 10.10 0.21 10.31 

9.29 0.21 9.50 

9.38 0.21 9.59 

9.46 0.21 9.67 
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Base ASNA Mini- 
Rate Payment mum 
(Per Hourly 

Hour) Rate 
$ $ $ 

Employee who has com- 
pleted Stage Two of the 
Play leader Certificate 
Course or an approved 
equivalent 

—Step 6 10.41 0.21 10.62 
Employee who has com- 
pleted Stage Three of the 
Playleader Certificate 
Course or an approved 
equivalent 

—Step 7 10.73 0.21 10.94 
Level Three 
Employee who has com- 
pleted the Playleader Certif- 
icate Course 
1 st year of experience 

—StepS 11.06 0.21 11.27 
2nd year of experience 

—Step 9 11.59 0.21 11.80 
Per Per Per 

Annum Annum Annum 
$ $ $ 

Co-Ordinator 
(a) A person responsible 

for the co-ordination 
of more than one out 
of school hours pro- 
gramme 
1st year of experience 28,708 417.00 29,125 
2nd year of experience 29,291 417.00 29,708 

(b) A person in charge of 
a full-time out of 
school care pro- 
gramme 
1 st year of experience 29,291 417.00 29,708 
2nd year of experience 30,108 417.00 30,525 

The rates specified in this subclause include the 
first instalment of a minimum rates adjustment 
with effect from the first pay period on or after 
1 July, 1991. 

CHILD CARE (SUBSIDISED CENTRES) AWARD 
No. A 26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Bassendean Town Council & Others. 

No. 1555 of 1993. 
Child Care (Subsidised Centres) Award 

No. A 26 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Fitz Gibbon behalf of the Respondents, and the 
Commission being satisfied that this application for an $8.00 
per week wage increase is consistent with the Arbitrated 
Safety Net Adjustment Principle pursuant to the December 
1993 State Wage Principles ([1994] 74 WAIG 198); 

And whereas the Minimum Rates Adjustment process 
pursuant to the State Wage Principles ([1989] 69 WAIG 
2917) has been completed and the identification of the key 
classification has been determined ([1993] 73 WAIG 1807); 

And whereas the preamble to Clause 11.—Wages 
identifies that the rates incorporate the $8.00 increase within 
the salary structure which is expressed as a weekly rate; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Child Care (Subsidised Centres) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 11.—Wages: 
A. Delete subclause (1) and the provision appearing 

before this subclause and insert in lieu the following: 
(1) (a) The total minimum weekly rate of wage 

payable to persons employed pursuant to this 
award shall include the Arbitrated Safety Net 
Adjustment (ASNA) of $8.00 per week 
operative from the beginning of the first pay 
period on or after 31 January, 1994: 

Column B Column C Column D 
$ $ $ 

(Per Week)(Per Week)(Per Week) 

363.00 372.60 372.60 
364.00 372.60 372.60 
372.60 372.60 372.60 

367.60 379.30 379.30 
368.40 379.30 379.30 
369.50 379.30 379.30 

383.50 383.50 383.50 
382.35 391.80 391.80 
391.80 391.80 391.80 
372.60 372.60 372.60 
374.50 382.00 382.00 
381.90 391.50 391.50 
386.00 393.50 401.00 
415.70 431.85 448.00 
425.10 446.00 466.00 
460.55 480.40 480.40 
476.90 494.60 494.60 
498.60 509.10 509.10 
500.15 509.10 509.10 

(Per Hr) (Per Hr) (Per Hr) 
14.29 14.29 14.29 
14.86 14.86 14.86 

15.31 15.31 15.31 
15.78 15.78 15.78 
16.24 16.24 16.24 

$ 
(Per Week) 

Assistant Step I 443.50 
Director Step II 479.40 
Grade One Step III 494.60 

Step IV 519.10 
Step V 527.70 

Assistant Step I 446.00 
Director Step II 481.75 
Grade Two Step III 498.00 

Step IV 517.10 
Step V 529.10 

Assistant Step I 448.50 
Director Step II 479.50 
Grade Three Step III 500.45 

Step IV 515.60 
Step V 539.10 

Children's 
Programme Step I 438.30 
Co-Ordinator Step II 479.60 
(Family Centre) Step III 502.40 

Step IV 525.10 
Step V 547.70 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 

Child Care 
Support 
Employee—Grade 
One—Cleaner 
Child Care 
Support 
Employee—Grade 
One—Kitchen 
Hand 
Child Care 
Support 
Employee—Grade 
Two 
Child Care Giver 

Qualified Child 
Care Giver 

Qualified Step IA 
Occasional Step IB 
Care/Limited 
Time Step II 
(State Govt.) Step III 

Step IV 



umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 31 January, 1994. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10 May, 1994. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn D of this clause shall be operative from 
the beginning of the first pay period on or 
after 10 November, 1994. 

B. Delete subclause (3) and paragraph (a) of this clause 
and insert the following in lieu thereof: 

(3) Pre-School Teachers: 

The minimum weekly rates of salary payable to 
Pre-School Teachers engaged in the undermen- 
tioned classifications shall include the base rate 
and the Arbitrated Safety Net Adjustment 
(ASNA) of $8.00 per week operative from the 
beginning of the first pay period on or after 31 
January, 1994: 

, $ (per annum) $ (per week) (a) Salary Level 
Step I 25,019 479.60 
Step II 26,558 509.10 
Step III 27,993 536.60 
Step IV 29,219 560.10 
Step V 30,450 583.70 
Step VI 31,989 613.20 
Step VII 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,293 695.70 
Step X 37,832 725.20 
Step XI 39,365 754.60 

C. Delete subclause (4) and paragraph (a) of this clause 
and insert the following in lieu thereof: 

(4) (a) The minimum weekly rate of wage payable 
to persons employed as Director shall include 
the base rate and the Arbitrated Safety Net 
Adjustment (ASNA) of $8.00 per week 
operative from the beginning of the first pay 
period on or after 31 January, 1994: 

$ (per week) 
Step I 553.50 
Step II 581.50 
Step III 604.10 
Step IV 634.60 
Step V 666.00 
Step VI 693.50 
Step VII 708.30 
Step VIII 746.60 
Step IX 775.00 

CHILDREN'S SERVICES CONSENT AWARD, 1984 
No. A 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Coolbellup Day Care Centre Association and Others 
No. 1552 of 1993. 

Children's Services Consent Award, 1984 
No. A 1 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
and the Commission being satisfied that this application for 
an $8.00 per week wage increase is consistent with the 
Arbitrated Safety Net Adjustment Principle pursuant to the 
December 1993 State Wage Principles ([1994] 74 WAIG 
198); 

And whereas the Minimum Rates Adjustment process 
pursuant to the State Wage Principles ([1989] 69 WAIG 
2917) has been completed and the identification of the key 
classification has been determined ([1993] 73 WAIG 1807); 

And whereas the preamble to Clause 22.—Wages 
identifies that the rates incorporate the $8.00 increase within 
the wages structure; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Children's Services Consent Award, 1984 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 22.—Wages: 
A. Delete the preamble after the heading "22.—Wages." 

and subclauses (1) and insert the following in lieu thereof: 
(1) (a) The minimum weekly rate of wage payable 

to persons employed pursuant to this award 
shall include the base rate and the Arbitrated 
Safety Net Adjustment (ASNA) of $8.00 per 
week operative from the beginning of the 
first pay period on or after 31 January, 1994: 

Column Column Column B C D 
$ $ $ 

(Per (Per (Per 
Week) Week) Week) 

Child Care Snoport 
Employee- ade 
One—Cleanes 
Child Care Support 
Employee—Grade 
One—Kitchen Hand 
Child Care Support 
Employee—Grade 
Two 
Child Care Support 
Employee—Grade 
Three 

(Step 1) 363.00 
(Step I!) 364.00 
(Step III) 372.60 
(Step I) 367.60 
(Step II) 368.40 
(Step El) 369.50 

Child Care Giver 



Column Column Column 
B C D 
$ s $ 

(Per (Per (Per 
Week) Week) Week) 

Qualified Child Step IA 415.70 431.85 448.00 
Care Giver Step IB 425.10 446.00 466.00 

Step II 460.55 480.40 480.40 
Step in 476.90 494.60 494.60 
Step IV 498.60 509.10 509.10 
(Step V) 500.15 509.10 509.10 

Assistant Step I 443.50 
Director Step II 479.40 
Grade One Step III 494.60 

Step IV 519.10 
Step V 527.70 

Assistant Step I 446.00 
Director Step II 481.75 
Grade Two Step HI 498.00 

Step IV 517.10 
Step V 529.10 

Assistant Step I 448.50 
Director Step II 486.10 
Grade Three Step in 500.45 

Step IV 515.60 
Step V 539.10 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn B of this clause shall be operative from 
the beginning of the first pay period on or 
after 31 January, 1994. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Col- 
umn C of this clause shall be operative from 
the beginning of the first pay period on or 
after 10 May, 1994. 

(d) The rate payable to persons pursuant to the 
relevant classificaiton in subclause (1) Col- 
umn D of this clause shall be operative from 
the beginning of the first pay period on or 
after 10 November, 1994. 

B. Delete the preamble to subclause (3) and paragraph 
(3)(a) and insert the following in lieu thereof: 

(3) Pre-School Teachers: 
The minimum weekly rates of salary payable to 
Pre-School Teachers engaged in the undermentioned 
classifications shall include the base rate and the 
Arbitrated Safety Net Adjustment (ASNA) of $8.00 
per week operative from the beginning of the first 
pay period on or after 31 January, 1994: 
(a) Salary Level $ (per annum) $ (per week) 

Step I 
Step II 
Step 111 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 
Step X 
Step XI 

$ (per week) 
479.60 
509.10 
536.60 
560.10 
583.70 
613.20 
645.60 
672.10 
695.70 
725.20 
754.60 

C. Delete paragraph (4)(a) of this clause and insert the 
following in lieu thereof: 

(a) The minimum weekly rate of wage payable to 
person employed pursuant to the classification of 
Director shall include the base rate and the 
Arbitrated Safety Net Adjustment (ASNA) of 
$8.00 per week operative from the beginning of 
the first pay period on or after 31 January, 1994: 

$ (per week) 
Step I 553.50 
Step II 581.50 
Step III 604.10 
Step IV 634.60 
Step V 666.00 
Step VI 693.50 
Step VII 708.30 
Step VIII 746.60 
Step IX 775.00 

CHILDREN'S SERVICES (PRIVATE) AWARD 
No. A10 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Bassendean Day Care Centre and Others. 

No. 1556 of 1993. 
Children's Services (Private) Award 

No. A 10 of 1990. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Fitz Gibbon behalf of the Respondents, and the 
Commission being satisfied that this application for an $8.00 
per week wage increase is consistent with the Arbitrated 
Safety Net Adjustment Principle pursuant to the December 
1993 State Wage Principles ([1994] 74 WAIG 198); 

And whereas the Minimum Rates Adjustment process 
pursuant to the State Wage Principles ([1989] 69 WAIG 
2917) has been completed and the identification of the key 
classification has been determined ([1993] 73 WAIG 1807); 

And whereas the preamble to Clause 22.—Wages 
identifies that the rates incorporate the $8.00 increase within 
the wages structure; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the be Children's Services (Private) Award 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 22.—Wages: 

A. Delete subclause (1) of this clause and insert the 
following in lieu thereof: 
(1) (a) The total minimum weekly rate of wage 

payable to persons employed pursuant 
to this award shall include the base rate 
and the Arbitrated Safety Net Adjust- 
ment (ASNA) of $8.00 per week opera- 
tive from the beginning of the first pay 
period on or after 31 January, 1994: 

COLUMN B COLUMN C COLUMN D 
$ (Per Week) (Per Week) (Per Week) 

Child Care Support 
Employee—Grade 
One—Cleaner 

(Step 1) 
(Step fl) 
(Step no 

363.00 
364.00 
372.60 

372.60 
372.60 
372.60 

372.60 
372.60 
372.60 

Child Care Support 
Employee—Grade 
One—Kitchen Hand 

(Step I) 
(Step 11) 
(Step 01) 

367.60 
368.40 
369.50 

379.30 
379.30 
379.30 

379.30 
379.30 
379.30 

Child Care Support 
Employee—Grade 
Two 

Step I 
Step 11 
(Step HI) 

383.50 
382.35 
391.80 

383.50 
391.80 
391.80 

383.50 
391.80 
391.80 

Child Care Giver Step I 
Step II 
Step ID 
Step IV 

372.60 
374.50 
381.90 
386.00 

372.60 
382.00 
391.50 
393.50 

372.60 
382.00 
391.50 
401.00 

Qualified Child 
Care Giver 

Step IA 
Step IB 
Step 11 
Step HI 
Step IV 

415.70 
425.10 
460.55 
476.90 
476.90 

431.85 
446.00 
480.40 
494.60 
494.60 

448.00 
466.00 
480.40 
494.60 
509.10 

Assistant 
Director 
Grade One 

Step I 
Step H 

479.40 
494.60 

Assistant 
Director 
Grade Two 

Step I 
Step H 

481.75 
498.00 

Assistant 
Director 
Grade Three 

Step I 
Step 11 

486.10 
500.50 
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(b) The rate payable to persons pursuant to 
the relevant classification in subclause 
(1) Column B of this clause shall be 
operative from the beginning of the first 
pay period on or after 31 January, 1994. 

(c) The rate payable to persons pursuant to 
the relevant classification in subclause 
(1) Column C of this clause shall be 
operative from the beginning of the first 
pay period on or after 10 May, 1994. 

(d) The rate payable to persons pursuant to 
the relevant classification in subclause 
(1) Column D of this clause shall be 
operative from the beginning of the first 
pay period on or after 10 November, 
1994. 

B. Delete the preamble to subclause (3) and para- 
graph (a) of this clause and insert the following in 
lieu thereof: 
(3) Director: A Director shall be a person 

employed pursuant to the definition and 
grading within the definition as defined in 
Clause 24.—Classification Definitions and 
Skill Descriptors of this award. 

(a) The minimum weekly rate of wage 
payable to persons employed as Direc- 
tor shall include the base rate and the 
Arbitrated Safety Net Adjustment 
(ASNA) of $8.00 per week operative 
from the beginning of the first pay 
period on or after 31 January, 1994: 

Step I 
Step 11 
Step III 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 

$ (per week) 
553.50 
581.50 
604.10 
634.60 
666.00 
693.50 
708.30 
746.60 
775.00 

CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD, 1975 
No. 32 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

The Hon Premier of Western Australia and Others 
No. 299 of 1994. 

Cleaners and Caretakers (Government) Award, 1975 
No. 32 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 April 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Baetge on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Cleaners and Caretakers (Government) 
Award, 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 28th day of May, 1993. 

(Sgd.) G.G. HALLIWELL. 
^.S.l Senior Commissioner. 

Schedule. 
1. Clause 17.—Wages: Delete the title "Part B—ALL 

EMPLOYEES EXCEPT THOSE EMPLOYED BY THE 
MINISTRY OF EDUCATION" and insert the following in 
lieu thereof: 

PART B—ALL EMPLOYEES EMPLOYED BY THE 
MINISTRY OF EDUCATION 

2. Clause 17.—Wages: In subclause (1) of Part B of this 
clause, following the title and words "Level Two Compre- 
hends the following classes of work" insert the following: 

Cleaner 

CLERKS' (GRAIN HANDLING) AWARD 1977 
No. R 34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-operative Bulk Handling Limited 
and 

Australian Services Union, Western Australian Clerical & 
Administrative Branch (The Federated Clerks' Union of 

Australia Industrial Union of Workers, WA Branch). 
No. 1269 of 1993. 

Clerks' (Grain Handling) Award 1977 
No. R 34 of 1977. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 April 1994. 

Order. 
HAVING heard Ms M. Olins with Mr M. Sandy on behalf 
of the Applicant and Mr R. Dhue on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Clerks' (Grain Handling) Award, 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of March, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 12.—Meal Allowance: Delete the amount "5.25" 

where it appears in preamble to this clause and insert the 
amount $5.74" in lieu thereof. 



CLOTHING TRADES AWARD 1973 
No. 16 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Regalia Craft, and Others 
No. 1651 of 1993. 

COMMISSIONER C.B. PARKS. 
9 March 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 

sions, as edited by the Commissioner.) 
THE COMMISSIONER: The Commission in Court Session 
in Reasons for Decision dated 24 December 1993, and 
confirmed subsequently in Supplementary Reasons for 
Decision dated 25 January 1994, provided that an $8.00 per 
week Arbitrated Safety Net Adjustment may be approved by 
the Commission so as to operate from the beginning of the 
first pay period commencing on or after 24 December 1993. 

S.39 of the Industrial Relations Act 1979 (the Act) 
pronounces firstly that a decision of this nature is to operate 
from the day it is delivered and secondly, that retrospectivity 
of operation may be granted where agreed between the 
parties, or the Commission is satisfied there are special 
circumstances which make it fair and right to do so. 

The applicant says that the award to which this 
application relates has a nexus with the Clothing Trades 
Award, 1982, an award of the Australian Industrial 
Relations Commission. That traditionally such nexus has 
been maintained, therefore the award should again be 
amended from date of operation that is allowable and the 
closest to the Federal date of operation, 1 December 1993. 

The respondent concedes that a nexus with the Clothing 
Trades Award, 1982 has existed, but argues that primarily 
such has been limited to providing for parallel terms and 
conditions and not the dates of operation of the parallel 
variations. Exampled to the Commission is the difference 
in operative dates for each of the first and second Structural 
Efficiency Principal (SEP) adjustments, and the four 
Minimum Rates (MRA) adjustments. 

The Commission in Court Session having stated that the 
$8.00 increase would be available from 24 December 1993, 
further stated that such was not to be viewed as an 
entitlement certain, but rather that retrospectivity to that 
extent might be favourably considered but subject to the 
merits of a particular application. In my view, where a union 
has responded to past State Wage Case pronouncements and, 
as a consequence has reviewed the award, retrospectivity 
should be given favourable consideration. 

That review has occurred as a consequence of what has 
been resolved regarding the Clothing Trades Award, 1982. 
Nexus per se is however, no longer an acceptable basis upon 
which to grant claims made and, in my view, is not a concept 
which has had a usual influence in the determination of an 
operative date. That is evident in relation to this state award 
from what has occurred in relation to the SEP and MRA 
adjustments as evidenced before the Commission. 

It is apparent that notwithstanding the present application 
was filed on 16 December 1993, the processes required by the 
Industrial Relations Commission Regulations, 1985 were not 
completed by the Union until shortly before the Commission 
issued the Notice of Hearing for this matter on 24 February 
1994. Under the circumstances that date of notification is 
relevantly one which would provide equity for all parties. The 
date of operation will therefore be from the beginning of the 
first pay period commencing on or after 24 February 1994. 

Appearances: Ms R.M. Geneff appeared on behalf of the 
Applicant. 

Mr P.G. Brunner appeared on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Western Australian Clothing and Allied Trades' 

Industrial Union of Workers 
and 

Regalia Craft, and Others 
No. 1651 of 1993. 

COMMISSIONER C.B. PARKS. 
16 March 1994. 

Order. 
HAVING heard Ms R.M. Geneff on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Clothing Trades Award 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 24 February 
1994. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 18A.—Rates of Pay Post Transition Period: 

Delete subclause (2) of this clause and insert in lieu 
thereof— 

(2) Skill Based Classification Structure 
Rates of Pay 

(a) This paragraph shall operate from the begin- 
ning of the first pay period to commence on 
or after 24 Februaiy 1994. 

Skill Relativity Base Supple- Award 
Level to Skill Rate mentary Rate 

Level 4 
% $ 

Payment 
$ $ 

Trainee 78 299.50 33.90 333.40 
1A* 82 314.30 27.10 341.40 
IB* 82 314.30 35.80 350.10 
2 87.4 334.00 35.40 369.40 
3A* 92.4 345.70 34.90 380.60 
3B* 92.4 345.70 47.80 393.50 
4 100 358.30 66.90 425.20 
5* NA 376.30 90.60 466.90 
* Wage Band 

(b) This paragraph shall operate from the begin- 
ning of the first pay period to commence on 
or after 1 July 1994. 

Skill Relativity Base Supple- Award 
Level to Skill Rate mentary Rate 

Level 4 
% $ 

Payment 
$ $ 

Trainee 78 299.50 33.90 333.40 
1 82 314.30 35.80 350.10 
2 87.4 334.00 38.60 372.60 
3 92.4 345.70 47.80 393.50 
4 100 358.30 66.90 425.20 
5* NA 376.30 90.60 466.90 
* Wage Band 

(c) Notwithstanding the provisions of para- 
graphs (a) and (b) hereof an employer and the 
Union Secretary may agree in writing to the 
phasing in of the increase in the supplemen- 
tary payment for an employee who is 
translated from wage band 2A or 2B to skill 
levels 3 or 4 or from wage band 3A or 3B to 
skill level 4, by three instalments. 



No. A 19 of 1988(R). 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 
and 

Hedland College Council and Others 
No. 252 of 1994. 

Community Colleges Award, 1990 
No. A 19 of 1988(R). 

COMMISSIONER S.A. KENNEDY. 
24 March 1994. 

Order. 
HAVING heard Ms S. Archer on behalf of the Applicant and 
Ms S. Hancy on behalf of the Respondents, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That the Community Colleges Award, 1990 as 
amended be further varied in accordance with the 
following Schedule with effect on and from the first 
day of July 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Schedule E—Travelling Allowance: Delete this Schedule 

and insert the following in lieu thereof: 

Schedule E—Travelling Allowance. 
Item Particulars Daily 

Rate 
Allowance to Meet Incidental Expenses 

(7) Interstate—Capital City 
Sydney 
Melbourne 
Other Capitals 

(8) Interstate—Other Than Capital City 
Accommodation Involving an Overnight Stay 
than a Hotel or Motel 
(9) WA—South of 26 degrees South 

Latitude 
(10) WA—North of 26 degrees South 

Latitude 
(11) Interstate 
Travel not Involving an Overnight Stay 
(12) WA—South of 26 degrees South 

Latitude: 
Breakfast 
Lunch 
Evening Meal 

(13) WA—North of 26 degrees South 
Latitude: 

Breakfast 
Lunch 
Evening Meal 

(14) Interstate: 
Breakfast 
Lunch 
Evening Meal 

Deduction for Normal Living Expenses 
(15) Each Adult 
(16) Each Child 
Midday Meal 
(17) Rate per meal 
(18) Maximum reimbursement per pay 

period 

166.50 
169.90 
152.15 
94.50 

at Other 

(1) WA—South of 26 degrees South 6.60 
Latitude 

(2) WA—North of 26 degrees South 9.00 
Latitude 

(3) Interstate 9.00 
Accommodation Involving an Overnight Stay in a 
Hotel or Motel 

$ 
(4) WA—Metropolitan Hotel or Motel 115.05 
(5) Locality South of 26 degrees South 94.50 

Latitude 
(6) Locality North of 26 degrees South 

Latitude: 
$ 

Broome 155.30 
Carnarvon 122.40 
Dampier 117.00 
Derby 116.40 
Exmouth 151.00 
Fitzroy Crossing 133.50 
Gascoyne Junction 120.00 
Halls Creek 135.00 
Karratha 187.00 
Kununurra 140.25 
Marble Bar 96.00 
Newman 165.00 
Nullagine 99.00 
Onslow 109.00 
Pannawonica 118.00 
Paraburdoo 162.00 
Port Hedland 153.30 
Roeboume 94.00 
Sandfire 97.00 
Shark Bay 162.50 
Tom Price 118.00 
Thrkey Creek 93.00 
Wickham 129.00 
Wyndham 111.00 

DRUM RECLAIMING AWARD 
No. 21 of 1961. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Imerito Drum Company & Others. 

No. 1570 of 1993. 
Drum Reclaiming Award 

No. 21 of 1961. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 174 of 1991); 

NOW therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Drum Reclaiming Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
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first pay period commencing on or after the 31st day 
of January, 1994, 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 25.—Rates of Pay: Delete this clause and insert 

in lieu the following: 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the base 
rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

ASNA 
Payment 

Minimum 
Weekly 

Rate 

Painting and incidental 
duties 348.30 8.00 356.30 

Chiming, shaping, inter- 
nal lacquering, rum- 
bling, cleaning, classi- 
fying and drum in- 
specting, stenciling 
with a spray gun, 
spray painting 341.70 8.00 349.70 

Yard Hands 331.50 8.00 339.50 
(2) Junior Employees: Junior employees shall be paid 

the prescribed percentage of the adult rate for the 
class of work on which they are engaged. 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 years of age and over 

50 
60 
70 
80 
90 

Adult Rate 

DRY CLEANING AND LAUNDRY AWARD 1979 
No. R 35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Eric Dry Cleaners and Others 

No. 1571 of 1993. 
Dry Cleaning and Laundry Award 1979 

No. R 35 of 1978. 
COMMISSIONER J.F. GREGOR. 

16 March 1994. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of January 1994. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 30.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) Adult Wage Rates: An employee having reached 

the age of 21 years, shall be paid a rate of not less 
than that assigned in the following table to the 
relevant classification. The rate per week is 
comprised of the base rate plus the supplementary 
payment. 
(a) Group Classification *Base Supplemen- Rate Per 

Rate tary Pay- Week 
ment 

A Tradesperson Dry 
Cleaner/in charge of 
machinery mainte- 
nance and/or boiler 364.60 47.30 411.90 

B "Invisible" Mender 356.60 29.70 386.30 
B Tailor or Tailoress 356.60 29.70 386.30 
C Presser 336.40 19.00 355.40 
C Receiver and 

Despatcher in Charge 
(namely a person in 
charge of a depot and 
responsible for the 
keeping of records and 
responsible for cash) 336.40 19.00 355.40 

C Cleaner (Operating 
Dry Cleaning Ma- 
chine) 336.40 19.00 355.40 

D Repairer (other than 
Tailor or Tailoress) 326.50 19.00 345.50 

D Spotter 326.50 19.00 345.50 
D Presser (Off-set Press) 326.50 19.00 345.50 
D Hand Ironer 326.50 19.00 345.50 
D Receiver and/or 

Despatcher 326.50 19.00 345.50 
E Wet Cleaner 321.50 23.50 345.00 
E Steam Air Finisher 321.50 23.50 345.00 
E Examiner of Garments 321.50 23.50 345.00 
E Assembler of Garments 321.50 23.50 345.00 
E Sorter of Garments 321.50 23.50 345.00 
F All other Adult Em- 

ployees 316.40 15.10 331.50 

Provided that a person employed in any area 
of operation of this award who is required to 
be solely accountable for all aspects of a 
self-contained dry cleaning establishment 
including the receiving of garments and 
articles, the cleaning, spotting, pressing, 
packaging and despatch of garments and 
articles, the handling of moneys, the keeping 
of records and the maintenance of the 
establishment shall be paid at a rate of not 
less than the rate prescribed in this table for 
the Tradesperson Dry Cleaner. Provided that 
in such a case all receivers and despatchers 
in that establishment shall be paid in accor- 
dance with the rates prescribed for Group D 
of such table. 

(b) Laundering Industry: 

Rate Per 
Week 

Classification 

*Laundry 
Employee— 
Grade 1 

*Laundry 
Employee— 
Grade 2 

Laundry 
Employee— 
Grade 3 

Laundry 
Employee— 
Grade 4 

Base Relativity Supple- Award 
Rate to Trade- mentary Rate 

s person Payment 

$333.75 80% 

$340.45 85% 

$367.00 91% 

$375.30 95% 

8.00 $341.75 

8.00 $348.45 

8.00 $375.00 

8.00 $383.30 

* Provided that an employee at Grade 1 or 
Grade 2 who was paid $354.30 per week 
as a washing machine operator prior to the 
introduction of this wages structure shall 
continue to have their wage maintained at 
the weekly rate of $354.30. 

(c) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
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the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) "Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendancebonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time and 
any other ancillary payments of a like 
nature prescribed by the award. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD, 1967 

Nos 29, 30 and 31 of 1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Another 

and 
Minister for Works and Others 

No. 1339 of 1993. 
Engineering Trades (Government) Award, 1967 Award Nos 

29, 30 and 31 of 1961 and 3 of 1962. 
COMMISSIONER R.N. GEORGE. 

8 April 1994. 
Order. 

HAVING heard Mr A. Gill on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and the Metals and Engineer- 
ing Workers' Union—Western Australia and Mr S. Majeks 
on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That the Engineering Trades (Government) 
Award, 1967 Nos 29, 30 and 31 of 1961 and 3 of 
1962 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 23 March 1994. 

(2) That this Order shall have no application to the 
Hon. Minister for Water Resources. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 14.—Overtime: Delete paragraphs (e) and (h) 
of subclause (3) of this clause and insert in lieu thereof the 
following— 

(e) Subject to the provisions of paragraph (f) of this 
subclause, an employee required to work overtime 
for more than one hour shall be supplied with a 
meal by the employer or be paid $6.40 for a meal, 
and if, owing to the amount of overtime worked, 
a second or subsequent meal is required he/she 
shall be supplied with each such meal by the 
employer or be paid $4.50 for each meal so 
required. 

(h) An employee required to work continuously from 
12 midnight to 6.30 a.m. and ordered back to work 
at 8.00 a.m. the same day shall be paid $3.00 for 
breakfast. 

2. Clause 19.—Fares and Travelling Allowances: Delete 
paragraphs (a), (b) and (c) of subclause (1) of this clause and 
insert in lieu thereof the following— 

(a) On places within a radius of 50 kilometres from 
the General Post Office, Perth—$10.90 per day; 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth— 
56 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) of this 
subclause work performed at places beyond a 60 
kilometre radius from the General Post Office, 
Perth shall be deemed to be distant work unless 
the employer and the employee with the consent 
of the Union, agree in any particular case that the 
travelling allowance for such work shall be paid 
under this clause in which case an additional 
allowance of 56 cents per kilometre shall be paid 
for each kilometre in excess of the 60 kilometre 
radius. 

3. Clause 20.—Distant Work—Construction: Delete 
subclauses (6) and (7) of this clause and insert in lieu thereof 
the following— 

(6) An employee to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance 
of $22.50 for any weekend that he/she returns to 
home from the job but only if— 

(a) The employer or his/her agent is advised of 
the intention no later than the Thesday 
immediately preceding the weekend in which 
the employee so returns; 

(b) He/she is not required to work during that 
weekend; 

(c) The employee returns to the job on the first 
working day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by the employer, is required to live more 
than eight hundred metres from the job, he/she 
shall be proyj.ded with suitable transport to and 
from that job or be paid an allowance of $9.80 per 
day provided that where the time actually spent in 
travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 923 

FAMILY DAY CARE CO-ORDINATORS' AND 
ASSISTANTS' AWARD 1985 

No. A 16 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Communicare and Others. 
No. 1575 of 1993. 

Family Day Care Co-Ordinators' and Assistants' 
Award, 1985 No. A 16 of 1985. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Ms C. Fitz Gibbon behalf of the Respondents, and the 
Commission being satisfied that this application for an $8.00 
per week wage increase is consistent with the Arbitrated 
Safety Net Adjustment Principle pursuant to the December 
1993 State Wage Principles ([1994] 74 WAIG 198); 

And whereas the first adjustment pursuant to the 
Minimum Rates Adjustment Principle ([1989] 69 WAIG 
2917) has been completed ([1991] 71 WAIG 2080); 

And whereas the preamble to Clause 16.—Salaries 
identifies that the rates incorporate the $8.00 increase within 
the salary structure which is expressed as a weekly and per 
annum rate; 

Now therefore, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders— 

That the Family Day Care Co-Ordinators' and 
Assistants' Award, 1985 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 16.—Salaries: Delete subclauses (1) and (3) and 

insert the following in lieu thereof: 
(1) (a) The minimum weekly rate of wage payable 

to persons employed pursuant to this award 
shall include the base rate plus the Arbitrated 
Safety Net Adjustment (ASNA) of $8.00 per 
week operative from the beginning of the 
first pay period on or after 31 January, 1994: 

Family Day Care Co-Ordinators 
Annual ASNA Minimum 

Grade Base Rate Payment 
$ 

Rate (Per 
$ Annum) 

$ 
1 27 515 417.00 27 932 
2 28 730 417.00 29 147 
3 29 996 417.00 30 413 
4 31 265 417.00 31 682 
5 32 534 417.0) 32 951 
6 33 802 417.00 34 219 
7 35 071 417.00 35 488 
8 36 340 417.00 36 757 
9 37 610 417.00 38 027 

10 38 879 417.00 39 296 
(b) The salaries prescribed in this subclause 

(l)(a) shall apply to Family Day Care 
Co-Ordinators provided that: 

(i) An untrained Co-Ordinator shall be paid 
no less than the rate prescribed for 
Grade 1. 

(ii) A Co-Ordinator with two year trained 
status shall be paid no less than the rate 
prescribed for Grade 2. 

(iii) A Co-Ordinator with three year trained 
status shall be paid no less than the rate 
prescribed for Grade 4. 

(iv) A Co-Ordinator with four year trained 
status shall be paid no less than the rate 
prescribed for Grade 6. 

(c) Family Day Care Assistant Co-Ordinators 
Annual ASNA Minimum 

Base Rate Payment 

$ 

Rate (Per 

$ 
Annum) 

$ 
23 391 417.00 23 808 
24 587 417.00 25 004 
25 783 417.00 26 200 
26 980 417.00 27 397 
28 195 417.00 28 612 
29 461 417.00 29 878 
30 730 417.00 31 147 
31 998 417.00 32 415 

(i) An untrained Assistant Co-Ordinator 
shall be paid no less that the rate 
prescribed for Grade 1. 

(ii) An Assistant Co-Ordinator with two 
year trained status shall be paid no less 
than the rate prescribed for Grade 2. 

(iii) An Assistant Co-Ordinator with three 
year trained status shall be paid no less 
than the rate prescribed for Grade 3. 

(iv) An Assistant Co-Ordinator with four 
year trained status shall be paid no less 
than the rate prescribed for Grade 5. 

(3) The minimum hourly rate of wage payable to 
persons employed in accordance with subclause 
(3) of this clause shall include a base rate plus the 
arbitrated safety net adjustment of $8.00 per week 
operative from the beginning of the first pay 
period on or after 31 January, 1994: 

(a) Support Workers: 
Base Rate ASNA Minimum 
(Per Hour) 

$ 

Payment Rate urade (Per Hour) (Per Hour) 
S $ 

i 10.01 0.21 10.22 
2 11.00 0.21 11.21 
3 11.56 0.21 11.77 
4 12.11 0.21 12.32 
5 12.66 0.21 12.87 
6 12.84 0.21 13.05 

(b) The hourly rates of pay prescribed in para- 
graph (a) of this subclause shall apply to 
Family Day Care Support Workers provided 
that: 

(i) an employee who is employed to assist 
the Co-Ordinator with administration 
shall be paid the following rates- 

Base Rate ASNA Minimum 
(Per Hour) Payment Rate 

(Per Hour) (Per Hour) 
$ $ $ 

Grade 1 
1st year of 
experience 10.01 0.21 10.22 
Grade 2 
2nd year of 
experience 11.00 0.21 11.21 
Grade 3 
3rd year of 
experience 11.56 0.21 11.77 
Grade 4 
4th year of 
experience 12.11 0.21 12.32 

(ii) An employee who is employed to assist 
the Co-Ordinator with the operation of 
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playgroups or toy libraries shall be paid 
the following rates— 

Base Rate ASNA Minimum 
(Per Hour) Payment Rate 

(Per Hour) (Per Hour) 
$ $ $ 

Grade i 
1st year of 
experience 10.01 0.21 10.22 
Grade 2 
2nd year of 
experience 11.00 0.21 11.21 
Grade 3 
3rd year of 
experience 11.56 0.21 11.77 
Grade 4 
4th year of 
experience 12.11 0.21 12.32 
Grade 5 
5th year of 
experience 12.66 0.21 12.87 

(iii) An employee who is employed to assist 
the Co-Ordinator with special needs 
programmes— 

Base Rate ASNA Minimum 
(Per Hour) Payment Rate 

(Per Hour) (Per Hour) 
$ $ $ 

Grade 3 
1st year of 
experience 11.56 0.21 11.77 
Grade 4 
2nd year of 
experience 12.11 0.21 12.32 
Grade 5 
3rd year of 
experience 12.66 0.21 12.87 
Grade 6 
4th year of 
experience 12.84 0.21 13.05 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. IS of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Bowra & O'Dea Pty Ltd & Others 

No. 1577 of 1993. 

Funeral Directors' Assistants' Award No. 18 of 1962 

CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 173 of 1991); 

1979 hereby orders— 

That the Funeral Directors' Assistants' Award No. 
18 of 1962 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of January, 1994. 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 10.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

ASNA Mini- 
Base pay_ nlum 
Rate ment Weekly 

Rate 
Branch Officer: $ $ $ 
First 3 months of em- 
ployment 379.40 8.00 387.40 
After 3 months of em- 
ployment 424.90 8.00 432.90 
After 12 months of em- 
ployment 428.40 8.00 436.40 
After 24 months of em- 
ployment 432.00 8.00 440.00 
Embalmer: 
First 3 months of em- 
ployment 372.10 8.00 380.10 
After 3 months of em- 
ployment 417.60 8.00 425.60 
After 12 months of em- 
ployment 421.20 8.00 429.20 
After 24 months of em- 
ployment 424.80 8.00 432.80 
Coffin Maker and/or Coffin Polisher: 
First 3 months of em- 
ployment 368.10 8.00 376.10 
After 3 months of em- 
ployment 413.50 8.00 421.50 
After 12 months of em- 
ployment 417.10 8.00 425.10 
After 24 months of em- 
ployment 420.70 8.00 428.70 
General Assistants 
After Hours Attendants: 
First 3 months of em- 
ployment 349.10 8.00 357.10 
After 3 months of em- 
ployment 394.50 8.00 402.50 
After 12 months of em- 
ployment 398.10 8.00 406.10 
After 24 months of em- 
ployment 401.70 8.00 409.70 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 



GRAIN HANDLING MAINTENANCE WORKERS 
AWARD 

No. C 477 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Co-operative Bulk Handling Limited 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union & Others 

No. 1268 of 1993. 
Grain Handling Maintenance Workers Award 

No. C 477 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5 April 1994. 

Order. 
HAVING heard Ms M. Olins with Mr M. Sandy on behalf 
of the Applicant and Mr N. Hodgson on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union, The Operative Painters' and Decorators' Union of 
Australia, W.A. Branch, Union of Workers and the Metals 
and Engineering Workers' Union—Western Australian 
Branch, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Grain Handling Maintenance Workers 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 29th day of March, 1994. 

(Sgd.) G. G. HALLIWELL. 
IL.S.l Senior Commissioner. 

Schedule. 
Clause 9.—Overtime: Delete the amount "$6.00" where 

it appears in subclause (9) of this clause and insert the 
amount "$6.56" in lieu thereof. 

HEALTH ATTENDANTS AWARD, 1979 
No. A 49 of 1978. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Carine Glades Health Studio and Others. 
No. 1582 of 1993. 

Health Attendants Award, 1979 
No. A 49 of 1978. 

COMMISSIONER J.F. GREGOR. 
6 March 1994. 

Arbitrated Award 
Base 
Rate Safety Net Rate 

Adjustment 
$ $ $ 

363.30 8.00 371.30 
350.70 8.00 358.70 
350.70 8.00 358.70 
337.10 8.00 345.10 

on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Health Attendants Award, 1979 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 31 st day 
of January 1994. 

(Sgd.) J.F. GREGOR, 
[i S 1 Commissioner. 

Schedule. 

1. Clause 11.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) (a) Adult Employees: $ $ $ 
Instructor/ess 

Controller 363.30 8.00 371.30 
Instructor/ess 350.70 8.00 358.70 
Masseur/Masseuse 350.70 8.00 358.70 
Health Attendant 337.10 8.00 345.10 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time and 
any other ancillary payments of a like 
nature prescribed by the award. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
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IRON ORE PRODUCTION AND PROCESSING 
(GOLDSWORTHY MINING LIMITED) AWARD 

No. A 43 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore (Goldsworthy) Ltd 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Others 

No. 184 of 1994. 
Iron Ore Production and Processing (Goldsworthy Mining 

Limited) Award 
No A 43 of 1981. 

COMMISSIONER J.F. GREGOR. 
17 March 1994. 

Order. 
HAVING heard Mr R.G. Woodward on behalf of BHP Iron 
Ore (Goldsworthy) Ltd and Mr D. McLane on behalf of the 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia, Western Australian 
Branch and Mr N. Hodgson on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No A 43 of 
1981 be varied in accordance with the following 
Schedule and that such variation shall operate on and 
from the date specified therein. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Appendix 1: Delete the preamble of this Appendix and 

insert in lieu thereof the following: 
In lieu of the corresponding provisions in the award the 
following provisions which have been agreed in an 
Enterprise Bargain shall apply from the 3rd day of 
April 1994 to the 2nd day of October 1994. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LTD) AWARD 1987 

No. A20 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 46 of 1994. 

COMMISSIONER G.L. FIELDING. 
24 March 1994. 

Reasons for Decision (extempore). 
The Commissioner: The Commission has before it an 
application to vary the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 to make provision for 
the insertion of a new classification known as "Rail 
Operations Employee OMO" to enable the introduction of 
the one man trains into the Applicant company's enterprise. 
That change is far more significant than might at first appear 
on the papers. 

Apparently the company and the representatives of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch first raised the question of operating trains with one 
man as distinct from the current two as long ago as 1987. 
The Commission's records indicate that formal negotiations 
have been ongoing since 1989. The position has now been 
reached where the company and the union have reached 
agreement on the introduction of trains which will be 
operated on the mainline by one person, as proposed by the 
company. 

As Mr Cameron for the company has indicated, in some 
of the company's yards locomotives are currently operated 
by one man, but that is quite different from what is now 
envisaged. It is envisaged that full trains will be operated 
over vast distances on the mainline by one man rather than 
by two. That change has the potential to reduce the size of 
the rail operations workforce significantly, but the company 
has given an undertaking, which is on the record of the 
Commission, that there will be no forced redundancies of 
rail operations employees, although redeployment may be 
necessary in some cases. The indications are that the change 
is so significant that it will enable the company to run more 
trains per day than is now the case and with the 
establishment of new mines currently being built or 
otherwise planned. That is a significant change. 

To be classified as a Rail Operations Employee OMO, a 
person will have to hold an "A" class locomotive driver's 
certificate, be passed out by the company to operate and 
control each and every type of train that the company 
operates, actually operate and control those trains on the 
mainline and, furthermore, do so on the basis of a one man 
only operation as opposed to having the train manned by two 
Rail Operations Employees. 

The company and the union propose that the wage rate 
for the new classification be 115% of the tradesman's rate. 
That rate of pay is already in the Award for other 
classifications, including the highest of the production 
employee classifications. The proposed amendment has to 
be considered within the context of the Work Value 
Principle. It is important to appreciate that mere changes in 
volume of work and mere changes in technology will not 
always be sufficient to warrant a new rate of pay. A change 
in the volume of work has rarely, if ever, justified 
reclassification. Furthermore, it is a plain fact of life that 
technology changes and employees must expect to adapt to 
meet those changes as and when necessary. 

In light of what has been said on this occasion, I am 
satisfied that the proposed new classification does indeed 
involve a significant nett addition to the work value of the 
existing classifications so as to warrant a higher rate of pay 
than is paid to the Level 1 Rail Operations Employee. 

The new classification is intended to facilitate the 
introduction of new locomotives, each worth a substantial 
sum of money. Those locomotives will be operated using 
highly computerised technology, which will require em- 
ployees operating those trains to undergo an extensive 
course of training so that they can react properly to the 
messages from the computers. It is not a case, as Mr Bates 
for the union has said, of more of the same, but really of 
acquiring new computer skills rather than of refining 
existing skills. There will also be a requirement to undergo 
new safe working procedures. In addition, there is the 
aspect, to which Mr Cameron referred, that is that since the 
drivers will be on their own, they will not have the capacity 
to call upon an assistant which, if nothing else, places added 
responsibility on the operators of the trains. 

It remains then to consider whether the proposed rate of 
pay is a fair assessment of the new work. As previously 
mentioned, the highest rate of pay under the Award for a 
production employee is 115% of the tradesman's rate. 
Having regard to the nature of the work required of the 
occupants of the classification, I cannot think that the 
operators of one man trains are deserving of any less rate 
of pay. That fact, quite apart from what might be said about 
the history of relativities under the Award, leads me to 
believe that the proposed rate of pay is a fair and proper rate. 
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There is one other change proposed to the existing rates 
of pay. The parties propose to increase the rate of pay for 
a Level 1 Rail Operations Employee by $2.80 per week. Mr 
Cameron frankly put it that it resulted from a tidying up 
exercise. The current rate of pay represents 104.44% of the 
tradesman's rate. What the company and union propose is 
that the rate be increased to 105%. That has the virtue of 
making the rate of pay consistent with the general pay 
structure in the Award for other classifications. In addition, 
Mr Bates has suggested that there has been some change in 
work value in that Level 1 Rail Operations Employees are 
now doing more administrative work than once was the case. 
Whether or not that is so, I cannot think that the State Wage 
Fixing Principles, by which the Commission is bound, are 
concerned with minutae. In the circumstances, even apart 
from the change in work value outlined by Mr Bates, I 
adhere to my previously expressed view that the rate should 
be increased so as to conform with the rates of pay found 
elsewhere in the Award. 

Thus I indicate to the parties that I am prepared to make 
an order amending the Award in the terms of the Schedule 
of the Applicant with minor variations as previously 
discussed with the parties. By consent that amendment is to 
operate with effect on and from today's date. 

Appearances: Mr A.N. Cameron on behalf of the 
Applicant. 

Mr P.D. Bates on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hamersley Iron Pty Limited 
and 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 46 of 1994. 

Iron Ore Production and Processing (Hamersley Iron Pty 
Ltd) Award 1987. 
No. A 20 of 1987. 

COMMISSIONER G.L. FIELDING. 
24 March 1994. 

Order. 
Having heard Mr A.N. Cameron on behalf of the Applicant 
and Mr P.D. Bates on behalf of The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia—Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Award 1987 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the date hereof. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Division 1—Part 1. 

1. Clause 8.—-Definitions: Delete subclause (5) of this 
clause and insert the following in lieu thereof— 

(5) Rail Operations Employees: 
• "Rail Operations Employee—Level 3": 

Means an employee classified as such 
who performs any work within the 
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competence of that employee and who 
is undergoing training to acquire a 
Western Australian "A" Class Loco- 
motive Driver's Certificate which must 
be obtained within a period of 18 
months of training. 

• "Rail Operations Employee—Level 2": 
Means an employee classified as such 
who performs any work within the 
competence of that employee and who 
is the holder of a current Western 
Australian "A" Class Locomotive 
Driver's Certificate. 

• "Rail Operations Employee—Level 1": 
Means an employee classified as such 
who performs any work within the 
competence of that employee and 
who— 
— is the holder of a current Western 

Australian "A" Class Locomotive 
Driver's Certificate; and 

— has been passed out by the Com- 
pany to operate and control each 
and every type of train utilised in 
the Company's operations; and 

— operates and controls locomotives 
on the mainline and elsewhere. 

• "Rail Operations Employee—OMO (One 
Main Operation)": 

Means an employee classified as such 
who performs any work within the 
competence of that employee and 
who— 
— is the holder of a current Western 

Australian "A" Class Locomotive 
Driver's Certificate; 

— has been passed out by the Com- 
pany to operate and control each 
and every type of train utilised in 
the Company's operations; 

— operates and controls locomotives 
on the mainline and elsewhere; and 

— operates and controls trains on the 
basis of a one man only operation 
as opposed to having a train 
manned by two rail operations 
employees. 

2. Clause 32.—Wages: Delete paragraph (d) of subclause 
(3) and insert the following in lieu thereof— 

(d) Rail Operations Employees: $ 
Level 3 413.60 
Level 2 443.30 
Level 1 522.10 
OMO 571.80 

Division 1—Part 2. 
1. Clause 4.—Hours: Delete paragraph (d) of subclause 

(1) and insert in lieu thereof the following— 
(d) Employees shall be allowed a rest period of not 

less than 10 hours between shifts, save and except 
for when the rest period is taken at the Brockman 
mine site when the rest period shall be of eight 
hours' duration. 

2. Clause 7.—Classification and Wage Rate: 
A. Delete paragraph (a) of subclause (1) and insert in 

lieu thereof the following— 
(1) (a) The employees subject to Part 2 are 

classified as— 
Rail Operations Employee $ 

—Level 3 413.60 
—Level 2 443.30 
—Level 1 522.10 
—OMO 571.80 



B. Delete subclause (2) of this clause and insert in 
lieu thereof the following— 
(2) Career Path Progression: 

(a) Progression through the Rail Operations 
Career Path Programme shall be in 
accordance with the definitions con- 
tained in Division 1—Part 1 Clause 
8.—Definitions and shall be as illus- 
trated in the chart in paragraph (b) 
hereof. 

(b) Rail Operations Career Path Progres- 
sion 

Level OMO • Operational Procedures 
for one man only train 
operation 

Level 1 • Mainline Working (not 
OMO) 

Level 2 • Mines Regulation Certifi- 
cate of Competency 

• Locomotive Operation 
Level 3 • Induction 

• HI Certificate of Compe- 
tency 

• Rolling Stock Technical 
• Local Working—Dampier 
• Local Working— 
• Shunting General 

(c) A Rail Production Productivity and 
Training Group will be established to 
enable employees to have an input into 
the decision making process relating to 
their career path. 

Productivity and Training Group 
members may request the involvement 
of the union convenor and/or officials 
and appropriate company representa- 
tives at group meetings. 

C. Delete paragraph (a) and the preamble of sub- 
clause (4) and insert in lieu thereof the follow- 
ing— 
(4) Daily (Per Shift) Base Rates: 

(a) All Purpose Base Rate 
Rail Operations Employee $ 
— Level 3 87.07 
— Level 2 93.33 

After holding a statutory 
certificate of compe- 
tence while employed by 
the company— 
—for one year 94.91 
—for two years 96.11 

— Level 1 109.92 
After holding a statutory 
certificate of compe- 
tence while employed by 
the company— 
—for one year 111.49 
—for two years 112.69 

— OMO 120.38 
After holding a statutory 
certificate of compe- 
tence while employed by 
the company— 
—for one year 121.96 
—for two years 123.16 

D. Delete subclause (6) of this clause and insert in 
lieu thereof the following— 
(6) The provisions of subclause (5) of Clause 32 

of Part 1 apply to employees under Part 2. 

PTY LTD (WAGES AND CLASSIFICATIONS) 

No. A 1(A) of 1992 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Kalgoorlie Consolidated Gold Mines Pty Ltd 
and 

The Australia Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

No. 40 of 1994. 
Kalgoorlie Consolidated Gold Mines Pty Ltd (Wages and 

Classifications) Award 1993 
No. A 1(A) of 1992. 

COMMISSIONER J.F. GREGOR. 
31 March 1994. 

Order. 
HAVING heard Mr C. Mitchell on behalf of the Applicant 
and Mr S. Booth on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers; Mr D. Hicks on behalf of the Metals and Engineering 
Workers' Union—Western Australian Branch and Mr D. 
Forster on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union of Australia (Western 
Australian Branch), and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, and being satisfied that the variation 
conforms with the Wage Principles enunciated by the 
Decision of the Commission in Court Session of the 24th 
of December 1993 in Application No. 1457 of 1993, and in 
particular the Enterprise Award/Section 41 Agreements 
Principle and in accordance with the General Order No. 
1457 of 1993, hereby orders— 

That the Kalgoorlie Consolidated Gold Mines Pty 
Ltd (Wages and Classifications) Award 1993, No. A 
1(A) of 1992 as varied, be re-titled as the Kalgoorlie 
Consolidated Gold Mines Award 1993 and shall be 
consolidated in accordance with the following Sched- 
ule and shall have effect on and from the 14th day of 
February 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the Kalgoorlie Consolidated 

Gold Mines Award 1993. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Term 
4. Area and Scope 
5. Parties Bound 
6. Aims of Award 
7. Principles of Award 
8. Contract of Employment 
9. Payment by Results including Piece Work 

10. Classification Structure 
11. Allowances 



12. Apprentices 
13. Definitions 
14. Hours of Work 
15. Overtime 
16. Shift Work 
17. Payment of Wages 
18. Leave 
19. Public Holidays 
20. Work Conditions 
21. Redundancy 
22. Consultation Arrangements 
23. Employee Relations Practices 
24. Training 
25. Productivity Enhancement 

3.—Term. 
This award shall operate for a period of two (2) years with 

effect from the 14th day of February 1994. The parties will 
confer three months prior to the expiry date to renew the 
terms of this Award. 

Twelve months after the commencement of this award, 
the parties shall meet to review what progress has been made 
in productivity improvement. 

Where productivity improvements have occurred and 
have been appropriately rewarded by payments to employ- 
ees through payment by results schemes, or piecework, there 
shall be no increase to the rates and payments contained 
within the award. 

Where productivity improvements have occurred, but 
there have been no appropriate payments for these, the 
parties shall review the award rates and payments. 

Where the parties agree that no productivity improve- 
ments have occurred, there shall be no increase to the rates 
and payments contained in the award. 

4.—Area and Scope. 
This award shall apply to the operations of Kalgoorlie 

Consolidated Gold Mines Pty Ltd (KCGM) and to employ- 
ees of the Company covered in the classifications of this 
award engaged on work in or in connection with or 
incidental to the mining and processing of gold ores. 

This award replaces the AWU Gold (Mining and 
Processing) Award 1993, the Gold Mining Engineering and 
Maintenance Award and the Electrical Trades (Goldmining) 
Award 1969, where these awards applied to the Company's 
operations. 

5.—Parties Bound. 
This award applies to employees eligible to be members 

of The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers, the Metals and Engineering 
Workers' Union—Western Australian Branch and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch), who are employed by 
KCGM in the classifications specified in this award, and to 
the signatory unions, and Kalgoorlie Consolidated Gold 

1 Mines Pty Ltd. 

j 6.—Aims of Award. 
| The goal of the parties is to develop and operate a world 
I class gold mining operation which is safe, efficient and 
j profitable. 
j To achieve these aims, all parties must be kept informed, 
j given appropriate support, acquire skills, experience job 
j satisfaction and be recognised and rewarded in the 

workplace to contribute effectively and efficiently for the 
benefit of the Company. 

Relevant aims are: 
(1) Effective communication throughout KCGM of 

plans and performance. 
(2) Greater participation of employees in achieving 

shared objectives. 
(3) Complete flexibility of employees performing any 

duties within their training or competence which 
enhance efficiency. 

(4) The parties actively exercising their respective 
duties of care in the workplace. 

(5) Enhancement of employee performance and skill 
acquisition. 

(6) An ongoing pursuit of improved performance. 

7.—Principles of Award. 
The following principles will govern the relationship 

between the parties in their joint management of the aims 
of this award. 

(1) The parties accept and acknowledge each others 
structures and responsibilities which exist within 
the Company. 

(2) Parties commit to creating a safer workplace and 
a more competitive Company in an international 
market place. 

(3) The parties will promote the development of trust 
and motivation within the Company. 

(4) Honesty, mutual respect and a business like 
behaviour will prevail at all times. Issues are to 
be resolved through consultation and communica- 
tion and the parties will strive to avoid disruption 
to the continuity of operations. 

(5) Every employee will be treated fairly and equita- 
bly in an environment that fosters communication, 
involvement and team work. 

(6) A free exchange of ideas and relevant information 
will prevail at all times. 

(7) There will be opportunity for involvement through 
the appropriate structures in all matters which 
directly effect employees. 

(8) All tasks are to be undertaken without demarca- 
tion or restrictions on individuals or jobs provided 
that employees are working within their skill and 
competence in accordance with the classification 
structure definitions. 

(9) Provide training and development to employees to 
broaden their skills, realise their potential and 
meet the needs of a safe and efficient operation. 

8.—Contract of Employment. 
(1) Except as provided elsewhere in this award, employ- 

ment shall be by the week. 
(2) Except for casual employees, employment may be 

terminated by either the Company or the employee giving 
the other one (1) week's notice of termination. Notice may 
be given at any time during the week. Payment or forfeiture 
of wages, based on the employees ordinary weekly hours, 
may occur in lieu of the employee working the period of 
notice. 

By agreement the Company and employee may terminate 
the employment contract by a shorter notice period without 
penalty. 

The period of termination in the case of an employee 
engaged as a casual shall be one (1) hour. If notice is not 
given, one (1) hours pay shall be paid to the employee by 
the Company, or forfeited by the employee, whichever the 
case may be. 

(3) The Company may dismiss an employee without 
notice for misconduct and in such cases wages shall be paid 
up to the time of dismissal only. 

(4) It is a condition of employment that employees 
perform such work as the Company requires from time to 
time and on the days and during the hours usually worked 
by the employee. 

Employees will perform all work within their skill, 
competence and training in accordance with the classifica- 
tion structure definitions and shift rosters as agreed by the 
parties. 

(5) Employees will work reasonable overtime as required 
by the Company in addition to the rostered hours of duty. 

(6) A continuous shift employee not relieved as scheduled 
at the end of a shift shall continue to work until relieved or 
otherwise authorised by the Company to finish work 
provided that the employee will not be required to work 
unreasonable overtime. 



(7) The parties shall comply at all times with Clause 
23.—Employee Relations Practices of this award. 

(8) Except as provided by the authorised leave provisions 
of this award, an employee not attending for duty will not 
be paid for the time of any unauthorised absence. 

(9) An employee absent from work for four (4) 
consecutive rostered working days, without notification to, 
or approval of, the Company shall be deemed to have 
abandoned employment, and the contract of employment is 
deemed to have been terminated for neglect of duty from the 
start of the unauthorised absence. 

(10) The Company may deduct payment for any day an 
employee cannot be usefully employed arising out of any 
cessation of operations, either wholly or partially due to 
industrial disputes, including any strike, ban or limitation or 
arising out of any cause outside the control of the Company. 

The Company will make efforts to find alternative work 
for any employee so affected, or allow Personal Leave. 

Provided the Company has not notified an employee 
during the preceding rostered work period or day that the 
employee cannot be usefully employed and the employee 
does report for duty, then the employee shall be paid for a 
full shift except where: 

(a) the employee has been dismissed in accordance 
with this award; or 

(b) circumstances arise which are beyond the control 
of the Company. 

(11) The Company has the right to suspend an employee 
without pay as a disciplinary measure in accordance with 
paragraph (b) of subclause (3) of Clause 23.—Employee 
Relations Practices of this award. 

(12) Employees may be engaged in any of the following 
ways: 

(a) Full time: to work on a regular rostered basis for 
an average of 40 hours per week (excluding 
overtime). 

(b) Part time: to work on a regular basis for less than 
40 hours per week on average. 

(c) Temporary: to work on a full-time or part-time 
basis for a limited or specified period of employ- 
ment. 

(d) Casual: 
A casual employee is engaged and paid as such. 
An employee engaged as a casual in any of the 

employee classifications set out in this award shall 
be paid 120% of the ordinary 40 hour earnings for 
that classification. 

The additional amount (20%) shall be in lieu of 
all leave otherwise allowed to employees under 
this award and payment shall only be made for 
work actually performed. 

The contract of service of a casual employee 
shall, after three (3) months employment, be 
reviewed by the Company in consultation with the 
relevant site employee representative. 

(13) Part-time employees are paid per hour one fortieth 
the weekly rate prescribed in Clause 10.—Classification 
Structure of this award and applicable allowances in Clause 
11.—Allowances of this award. Entitlements to authorised 
leave of absence under this award will be pro rata in 
proportion to the hours worked in a week, by the part-time 
employee, as to the full-time weekly hours. 

(14) An underground employee, engaged in a full-time, 
part-time or temporary employment capacity shall serve a 
three (3) month probationary period of employment. 

A surface employee engaged in a full-time, part-time or 
temporary employment capacity shall serve a two (2) month 
probationary period of employment, except that a surface 
tradesperson shall serve a one (1) month probationary 
period. 

At the conclusion of a probationary period an employee 
may be terminated by one (1) weeks pay in lieu of notice. 

(15) In the event of an employee having an accident 
during work hours, or being required to attend to another 
person who has met with an accident, the employee shall be 
deemed to have rendered duty during the whole of the shift, 
and be paid accordingly. 

(16) (a) Where an employee has commenced a shift and 
can not carry out ordinary duties due to inclement weather, 
the Company shall endeavour to provide the employee with 
alternative work with the employee's competence. 

(b) An employee who is otherwise stood down without 
pay may instead elect to take a Personal Leave day 
entitlement. 

9.—Payment by Results Including Piece Work. 
(1) There shall be implied in every contract of employ- 

ment an ability to perform any kind of work and remunerate 
employees in a manner other than prescribed by the terms 
of this award. Such a system may incorporate benefits in its 
structure which alter the form or are in lieu of this award. 

Where a method of payment other than prescribed by this 
award is to apply, the following principles shall be observed: 

(a) A process of consultation and agreement by the 
relevant parties shall occur. 

(b) An employee will not receive less than the total 
rates of pay prescribed by this award. 

(c) The Company may pay employees under a system 
of payment by results. Such a system may 
incorporate benefits in its structure which alter the 
form or are in lieu of provisions of this award. 

Systems of payment by results may: 
(i) include team or individual orientations; 

(ii) apply in conjunction with pay arrangements 
outlined in this award; 

(iii) facilitate appropriate control by employees 
of end results; and 

(iv) assist with continuous performance improve- 
ment goals. 

(2) Such systems are subject to the following: 
(a) Where the engagement is for a period of time, 

such period shall not be varied without the written 
consent of the employee. 

(b) Where the engagement is to perform a specified 
quantity of work, the amount of work to be 
performed shall not be curtailed by more than five 
per cent 

(c) The rate of remuneration agreed upon between the 
employee/s concerned and the Company shall not 
be decreased during the period of engagement 
without the consent of the parties concerned. 

(d) Any necessary hand tools shall, in the first 
instance, be supplied by the Company to other 
than tradespersons, and on production of any such 
worn out tool or on satisfactory evidence of loss 
without the fault of the employee, such tool shall 
be replaced by the Company without cost to the 
employee. 

(e) Where the work is to be carried out by a body of 
employees acting together, the number of employ- 
ees to be employed shall be specified in the 
contract. 

In the event of the specified number of 
employees not being present during any shift, the 
Company may provide a substitute in the place of 
any employee by this award, or by the contract, 
whichever shall be the greater, for the work done 
by the employee during the time the employee is 
so employed as a substitute, and may charge such 
payment against any money found due under the 
contract. Provided that if any substitute provided 
by the Company is unacceptable to the employee/s 
concerned, the substitute shall be replaced by an 
acceptable substitute as soon as reasonably possi- 
ble. 



(f) The price of any article supplied by the Company 
for the use of the employee during the period of 
engagement, shall not increase during the period, 
and shall in no case, exceed the cost or price of 
the article to the Company at the place of supply. 

(g) Any time lost and not being due to the fault of the 
employees concerned shall be paid for at the 
applicable wage rate or the applicable rate for 
alternative work provided. 

(h) Where any employees are employed to work by 
or with contractors at a wages remuneration the 
Company shall be entitled to pay the amount due 
to such wage employees for the period they have 
been employed, at the rate fixed by this award, or 
the rate fixed by the contract, whichever shall be 
the greater, and to charge the payment so made 
against the amount found due to the contractors. 
A printed copy of these conditions shall be kept 
exhibited in the change room on the mine. 

(i) The Company will, after due notice, confer with 
the piecework committee representing the piece- 
workers at any particular site, together with the 
Union, on any matters that may arise in respect to 
piecework employees and/or working conditions 
at the site, or workings connected with that site. 

(j) The Company shall pay each employee individu- 
ally the employees share of the earnings and 
render each employee a statement setting out the 
costs and allocations. 

10.—Classification Structure. 
The following wage rates are in recognition of all aspects 

of employment in the classification structure with KCGM 
including the following: 

• all duties and responsibilities as outlined in Clause 
8.—Contract of Employment of this award; 

• all conditions under which duties and responsibil- 
ities are carried out; 

• all qualifications and statutory and other certifi- 
cates required to be held; and 

• all necessary training pertaining to occupational 
health, safety and welfare standards and proce- 
dures. 

The definitions of the primary work streams and the 
corresponding skills typical of each classification are 
contained in the Skills and Training Code of Practice. 

Classifications are based on the accumulation of skills, 
which apply to KCGM. The progressive aggregate of skills 
forms the career structure and the corresponding pay rates. 
The Skills and Training Code of Practice defines the 
classification and skill levels relevant to KCGM. The Skills 
and Training Code of Practice forms part of this award. 

Code Classification $/Week 
P06 PROCESS OPERATOR GRADE 6 488.57 
POS PROCESS OPERATOR GRADE 5 459.06 
P04 PROCESS OPERATOR GRADE 4 427.46 
P03 PROCESS OPERATOR GRADE 3 410.34 
P02 PROCESS OPERATOR GRADE 2 393.02 
POl PROCESS OPERATOR GRADE 1 375.17 
C 7 ENGINEERING TRADESPERSON 

SPECIAL CLASS LEVEL II 518.62 
C 8 ENGINEERING TRADESPERSON 

SPECIAL CLASS LEVEL I 496.07 
C 9 ENGINEERING TRADESPERSON 

LEVEL II 473.52 
C10 ENGINEERING TRADESPERSON 

LEVEL I 450.98 
Cll ENGINEERING EMPLOYEE 

LEVEL III 422.37 
C12 ENGINEERING EMPLOYEE 

LEVEL II 402.93 
C13 ENGINEERING EMPLOYEE 

LEVEL I 382.33 
S04 SURFACE OPERATOR GRADE 4 448.98 
S03 SURFACE OPERATOR GRADE 3 400.68 
S02 SURFACE OPERATOR GRADE 2 385.88 
SOI SURFACE OPERATOR GRADE 1 375.17 

Code Classification $/Week 
UM5 UNDERGROUND MINER GRADE 5 478.98 
UM4 UNDERGROUND MINER GRADE 4 464.75 
UM3 UNDERGROUND MINER GRADE 3 448.74 
UM2 UNDERGROUND MINER GRADE 2 429.81 
UM1 UNDERGROUND MINER GRADE 1 418.60 
SM4 SURFACE MINER GRADE 4 
SM3 SURFACE MINER GRADE 3 
SM2 SURFACE MINER GRADE 2 
SMI SURFACE MINER GRADE 1 

Included in the rates is an all purpose amount which 
recognises the nature and location of the Company and the 
Gold Mining Industry. 

11.—Allowances. 
(1) The allowances in this award replace all payments, 

whether surface or underground, award or overaward, 
existing prior to this award. 

Bonuses and other payments tied to a system of payment 
by results are not included or dealt with by this clause. 

(a) All purpose weekly allowance means that one 
fortieth of the allowance is added to the em- 
ployee's ordinary hourly rate and shall compound 
by the relevant penalty rate for the calculation of 
overtime and other payments which are linked to 
the ordinary hourly rate. 

(b) Flat rate allowance means employees are not paid 
more than the value of the allowance per week of 
employment. One fifth of this allowance will be 
deducted for each day of unauthorised or unpaid 
absence of an employee. 

(c) All hours allowance means one fortieth of the 
value of the allowance applies to each hour 
worked. This allowances shall not compound by 
the relevant penalty for overtime or other pur- 
poses. 

(2) ADDITIONAL RATES 
The following table of allowances incorporates all 

payments for all aspects of: 
(a) an amount in lieu of location and service payments 

which applied to employees prior to the making 
of this award; and 

(b) overaward allowances and "bonus" type pay- 
ments applying to surface employees prior to the 
making of this award; and 

(c) dirt allowance applying to underground engineer- 
ing employees prior to the making of this award. 

In addition to the pay rates for each classification 
contained in Clause 10.—Classification Structure of this 
award, the following allowances will be payable: 

ADDITIONAL RATES 
Allowance Type Coverage $ Per Week 

Surface Underground 
All Purpose Surface Operators 40.00 — 
Weekly Engineering 

Tradespersons 40.00 — 
Other Engineering 
Employees 40.00 — 

Flat Rate All Employees 27.20 27.20 
All Hours Engineering 

Tradespersons 30.00 12.00 
Other Engineering 
Employees 15.00 — 
Process Operators 33.00 — 
Surface Operators 15.00 — 

(Per "week" for current purposes will mean 40 hours.) 
* NOTE: MAINTENANCE OF EARNINGS WILL APPLY 
TO SERVICE PAYMENTS FOR EXISTING EMPLOY- 
EES, AS AT THE OPERATIVE DAY OF THIS AWARD, 
FOR SERVICE PAYMENTS IN EXCESS OF $16.00 PER 
WEEK. SERVICE ALLOWANCES IN EXCESS OF 
$16.00 PER WEEK ARE TO BE ABSORBED BY 
FUTURE ADJUSTMENT'S TO THE $27.20 FLAT AL- 
LOWANCE. 



(3) LEADING HAND—ENGINEERING EMPLOYEES 
A Leading Hand is an employee who received some 

supervision and who, in turn assists and co-ordinates the 
work of other employees, who is appointed as such and who 
can exercise a limited discretion in making decisions, 
conducting of work, and matters affecting safety. The 
leading hand rate is calculated as a percentage of the 
CIO—Engineering Tradesperson Level I weekly rate. 

Leading Hand Allowance: Percentage 
Co-ordinating more than 3 but less than 

10 employees 3.35% 
Co-ordinating more than 10 but less 

than 20 employees 5.00% 
Co-ordinating more than 20 employees 6.50% 

(Note: The pay rates for Surface Operator Grade 4 
and Process Employee Grade 6 incorporate payment 
for leading hand duties and do not attract this payment.) 

(4) TOOL ALLOWANCE 
The tool allowance applies to tradespersons who are 

required to supply tools. The list of tools is as agreed at the 
site level. The tool allowance covers normal wear and tear 
of the employee's tools through employment with KCGM. 
In the event that tools are lost or destroyed through no fault 
of the employee, while at work, such tools will be replaced 
by the Company, without cost to the employee, subject to 
the presentation of evidence to the Company to this effect. 

Tool Allowance: ALL PURPOSE WEEKLY $9.20 
Any additional tools shall be made available by the 

Company. 
(5) ELECTRICAL LICENCE 
An employee who is required to hold, and in the course 

of his/her duties may be required to use during the course 
of employment, current "A" or "B" Grade Electrical 
Workers Licences issued pursuant to the relevant regulation 
in force under the Electricity Act 1945, shall be paid an 
allowance of: 

"A" or "B" Grade Licence: FLAT WEEKLY $13.20 
An electrical tradesperson who is required to perform 

both fitting and installation work and who holds a licence 
which is endorsed for both fitting and installing work will 
be paid an additional allowance at the ate of $13.20 per 
week. 

Dual Endorsement: FLAT WEEKLY $26.40 
(6) UNDERGROUND MINERS 
The wage rates contained in Clause 10.—Classification 

Structure of this award covering underground miners apply 
when those employees are not working under piece rate 
contracts. 

Underground Miners working under piece rate contracts 
will receive $69.60 per week as an allowance in the piece 
rate contract in recognition of the nature and location of the 
Company and the gold mining industry. 

(7) RELIEF WORK IN HIGHER CLASSIFICATIONS 
An employee who regularly relieves another employee in 

a higher classification or grading level shall receive training 
appropriate to that level and shall receive payment at the 
higher grade. 

This subclause shall not apply where employees are 
required to work in different functions as part of normal 
training and progression requirements. 

12.—Apprentices. 
(1) Apprentices pay rate per week is expressed as a 

percentage of the pay level, including the Additional Rate, 
applicable to an Engineering Tradesperson Level I—C10. 

(a) Four year term: % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a half year term: % 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

(c) Three year term: 
First year 55 
Second year 75 
Third year 88 

(2) In the case of a person who, at the commencement of 
an apprenticeship, is over the age of 21 years shall be paid 
not less than the pay level, including the Additional Rate, 
applicable to an Engineering Employee Level II—C12. 

(3) Apprentices may be taken into the following trades: 
Engineering Tradesperson (Mechanical) 
Engineering Tradesperson (Fabrication) 
Engineering Tradesperson (Electrical) 

(4) Conditions of employment of Apprentices will in 
addition to the provision of this award be in accordance with 
the relevant Training Act. 

(5) Adult apprenticeships are those trade apprenticeships 
into which persons of 21 years of age or over are indentured. 
The duration of any adult apprenticeship will be determined 
in accordance with the relevant Training Act. 

(6) Subject to satisfactory progress apprentices will be 
reimbursed with the costs directly associated with their 
gaining education required for an indentured apprenticeship. 

13.—Definitions. 
(1) "Day and other than Continuous Shift Employee"— 

Custom and practice in KCGM is to use the term "day 
shift" synonymously with day work. 

Other than for a day shift which forms part of a continuous 
shift roster, employees who regularly work during the hours 
of 0600—1800 shall be deemed as Day and Other Than 
Continuous Shift Employees. 

The deeming of day workers as shift workers does not 
entitle day employees to shift allowances or other payments 
applicable to afternoon or night shift employees. 

(2) "Afternoon Shift" means any shift where the ordinary 
hours finish between 2000 and 0200 hours. 

(3) "Night Shift" means any shift finishing at or between 
0200 hours and 1000 hours. 

(4) "Continuous Shift Employee" means an employee 
engaged on a shift system, 

(a) forming part of a roster alternating between all the 
shifts of that roster; and 

(b) which covers every day of the week; and 
(c) which is planned to continue on an ongoing basis. 

(5) "Ordinary 40 hour earnings" means the all purpose 
weekly rate contained in Clause 10.—Classification Struc- 
ture of this award, excluding any penalty payments. It 
includes the flat rate allowance and all the all purpose 
allowances expressed in Clause 11.—Allowances of this 
award, but excludes all other allowances. Except that 37.5 
hours shall be substituted for 40 hours in the case of 
underground employees. 

(6) "Ordinary hourly rate" means an employee's classifi- 
cation level rate of pay, plus all purpose allowances divided 
by 40 hours (i.e. classification rate plus all purpose 
allowances divided by 40 hours). Except that 37.5 hours 
shall be substituted for 40 hours in the case of underground 
employees. 

(7) "Primary work group" means the groups indicated in 
Clause 10.—Classification Structure of this award (i.e. 
Process Operator, Engineering, Surface Operator, Under- 
ground Miner, Surface Miner). 

14.—Hours of Work. 
In substitution for a 38 hour week, surface employees 

covered by this award shall be entitled to 12 additional days 
leave per annum to be taken and paid for in the manner 
prescribed by subclause (1) of Clause 18.—Leave of this 
award. 



(1) ARRANGEMENT OF HOURS 
Subject to the provisions of this clause, the arrangement 

of hours of work of employees, in a functional unit of the 
Company's operations, may be fixed following consultation 
and agreement between the relevant parties to this award in 
that area concerned with regard to the following: 

(a) the span of hours; 
(b) starting times; 
(c) rest-breaks; 
(d) finishing times; 
(e) structure of shift rosters; and 
(f) work across any seven (7) days of the weeks. 

Implementation of 12 hour shifts for KCGM employees 
shall be by consultation, negotiation and agreement of the 
relevant parties. 

(2) DAY AND OTHER THAN CONTINUOUS SHIFT 
EMPLOYEES—SURFACE 

(a) The ordinary hours of work shall be an average of 
40 hours per week on Monday to Friday exclusive 
of meal intervals and, for day workers, shall be 
worked between 0600 and 1800 hours. 

(b) Employees may by agreement work on weekends 
in lieu of work on week days. Where this occurs, 
the weekend hours will be paid in accordance with 
the penalties prescribed in subclause (1) of Clause 
15.—Overtime of this award. In these circum- 
stances employees may be given unpaid time off 
in lieu of the weekend time worked, at mutually 
convenient times. 

(c) Day employees shall be entitled to a 30 minute 
unpaid meal break for each day or shift of work. 
Where afternoon or night shifts are worked, the 
hours of work shall be inclusive of a paid meal 
interval of 20 minutes on each shift worked. 

(3) CONTINUOUS SHIFT EMPLOYEES 
The ordinary hours of work shall: 

(a) be an average of not more than 40 hours per week; 
(b) be worked in shifts of not more than 12 ordinary 

hours in any one shift; and 
(c) include a meal interval on each shift of not more 

than 20 minutes where a shift of up to eight (8) 
hours duration is worked. 

(4) UNDERGROUND 
(a) The ordinary hours of work will be no more than 

37.5 hours, inclusive of a paid 30 minute meal 
time per shift. 

The ordinary hours will be worked in shifts of 
not more than seven and one half (7.5) hours per 
day, Monday to Friday inclusive, and the shifts 
will be so arranged that an interval of 30 minutes 
will separate the finishing hour of one shift from 
the commencing hour of the next shift provided 
that six (6) hours shall constitute a shift's work in 
all rises or sinking especially wet shafts and 
winzes. 

(b) Liberty is reserved for the parties to vary the terms 
of this subclause during the life of this award by 
a process of negotiation, consultation and agree- 
ment. 

(5) PAY AVERAGING 
Over a prescribed period of time, wages may be 

calculated and paid according to a weekly average of 40 
ordinary hours worked even though more or less ordinary 
hours are worked in any particular week. 

Except as provided in the authorised leave provisions in 
Clause 18.—Leave of this award an employee absent from 
duty shall have payment deducted based on the actual rates 
and allowances which would have otherwise applied for the 
work performed. 

(6) MEAL BREAKS 
Employees shall be entitled to a meal break to be taken 

as close to the middle of the day or shift as is practicable. 

Scheduling of meal breaks shall be arranged to meet the 
operational needs of the work area. Where continuous 
operations are required, employees may be required to 
stagger the commencing times of meal breaks. 

15.—Overtime. 
(1) Work outside the rostered hours will be paid for at the 

ordinary hourly rate multiplied by the applicable factor 
contained in the following table. 

Monday- Saturday Sunday 
Friday 

DAY & NON CONTINUOUS 
SHIFT EMPLOYEES 
Overtime worked prior to or after 
the completion of ordinary hours 
• 1st 2 hours 1.5 — — 
• all time thereafter 2.0 — — 
Overtime worked prior to midday 
• 1st 2 hours — 1.5 2.0 
• all time thereafter — 2.0 2.0 
Overtime worked after midday — 2.0 2.0 
CONTINUOUS SHIFT 
EMPLOYEES 
All overtime worked 2.0 2.0 2.0 

(2) PUBLIC HOLIDAY PENALTIES 
(a) All time worked by a continuous shift employee 

during ordinary rostered hours on any of the 
holidays prescribed in Clause 19.—Public Holi- 
days of this award will be paid for at the rate of 
double time. 

(b) All time worked by a continuous shift employee 
outside ordinary rostered hours on any of the 
holidays prescribed in Clause 19.—Public Holi- 
days of this award, will be paid for at the rate of 
double time and a half. 

(c) All time worked on a public holiday observed in 
Clause 19.—Public Holidays of this award, by 
other than continuous shift employees will be paid 
at double time and a half. 

(3) REST BREAKS 
(a) Ten (10) consecutive hours rest, off duty, should 

be taken between the work of successive days. 
(b) Where overtime results in less than a ten (10) hour 

break between finishing and re-commencing on 
successive days or shifts, an employee will be 
released for ten (10) consecutive hours off duty 
without loss of pay for the ordinary working time 
occurring during such absence. 

Where an employee is not required to attend for 
duty in order to take a ten (10) hour rest break, 
there will be no loss of pay for ordinary working 
time occurring during such an absence. 

(c) If an employee resumes or continues work without 
a ten (10) hour rest break, the employee shall be 
paid overtime rates until a ten (10) hour rest break 
has occurred. 

(d) Subject to paragraph (c) of subclause (4) of this 
clause, where an employee (other than an em- 
ployee engaged on continuous shift work), is 
called in to work on a Sunday or public holiday 
preceding an ordinary working day, the employee 
shall, wherever reasonably practicable, be given 
ten (10) consecutive hours off duty before the 
employee's usual starting time on the next day. 

(e) In the case of shift employees who rotate from one 
shift to another, an eight (8) hour rest break shall 
apply in lieu of a ten (10) hour break when 
overtime is worked for: 

(i) The purpose of changing shift rosters. 
(ii) Where a shift employee does not report for 

duty. 
(iii) Where a shift is worked by arrangement 

between the employees themselves. 



(4) RECALL TO WORK 
When an employee is recalled to work after leaving the 

job, (whether notified before or after leaving the site) the 
employee shall: 

(a) be paid for a minimum of four (4) hours at the 
applicable overtime rate; 

(b) except in unforeseen circumstances, not be re- 
quired to work the full four (4) hours if the work 
required is completed within a shorter period; and 

(c) the rest break provisions of this award shall not 
apply unless the employee is required to work the 
full four (4) hours of the recall or where an 
employee is recalled to work on more than one 
occasion during the same off duty interval. 

Where an employee has been recalled to work, 
and is subsequently recalled to work within the 
same four (4) hour period, no additional payment 
will apply to second or subsequent callouts. 

This subclause does not apply to any arrangement where 
employees are customarily required to perform a task 
outside of ordinary working hours. 

(5) ENGINEERING EMPLOYEES CALL-OUT PRAC- 
TICE 

(a) Engineering employees will establish and main- 
tain a call-out roster in conjunction with Company 
representatives, on each site, to accommodate all 
operating requirements. 

(b) The employee on roster is responsible for the 
organisation of call-out coverage during an allo- 
cated period of the roster. 

Prior notification by the employee to the 
Company will be provided if the employee is 
unavailable for coverage during a period he/she is 
nominated on the roster. 

(c) Where no employee is available for call-out 
coverage, the Company will utilise a contractor to 
provide the appropriate call-out coverage. If 
sufficient employees are not available to service 
call-out requirements, contractors will be used to 
supplement requirements. 

(d) Employees will be entitled to payment only 
according to subclause (4) hereof. 

(6) MEAL ALLOWANCE 
Where prior notice of one shift has not been given, an 

employee required to work more than two (2) hours 
overtime, which continues immediately following ordinary 
hours, shall be paid $5.00 for a meal, unless a meal is 
provided by the Company. 

(7) EACH DAY STANDS ALONE 
In computing overtime, each day shall stand alone. When 

an employee works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous days work. 

16.—Shift Work. 
The term "shift rate addition" means payment of shift 

allowances on a pay averaging basis. 
(1) SHIFT RATE ADDITIONS FOR CONTINUOUS 

SHIFT WORKERS 
In the calculation of shift rate additions the following 

factors will be included: 
(a) Saturday work during ordinary hours will be paid 

at time and one half. 
(b) Sunday work will be paid at the rate of double 

time. 
(c) Public holiday work, as prescribed by subclause 

(2) of Clause 15.—Overtime of this award. 
(d) Employees working an afternoon or night shift 

will receive a flat payment of $8.00 for each shift 
worked Monday to Friday. 

(2) SHIFT RATE ADDITIONS FOR OTHER THAN 
CONTINUOUS SHIFT WORKERS 

Employees working an afternoon or night shift will 
receive a flat payment of $8.00 for each shift worked 
Monday to Friday. 

(3) TRANSFERS BETWEEN SHIFT ROSTERS AND 
SHIFT CHANGES 

Employees may be required to transfer from day shift 
work to any other shift, or from any other shift to day shift 
work. Employees may be required to change rosters and 
shift panels within a roster. 

An employee will be given 48 hours notice of a change 
in shift or roster panel or roster. Where notice has not been 
given, the employee shall be paid overtime rates for time 
worked during the 48 hours notice period. 

(4) SHORT TERM SHIFTS 
Where a day employee is required to work shift work for 

an agreed period of less than five (5) consecutive shifts, the 
employee will be paid at overtime rates. 

If the short term shift continues beyond the planned period 
of less than five (5) consecutive shifts, all consecutively 
worked subsequent shifts shall be paid as normal afternoon 
or night shifts. 

The sequence of shifts shall not be deemed broken by 
reason of the shifts not being worked on a weekend or public 
holiday. 

(5) PRIVATE ARRANGEMENTS BETWEEN EM- 
PLOYEES 

Private arrangements between employees to substitute for 
each other in the coverage of shifts may be permitted so long 
as health and safety standards are not compromised. 

Approval of such arrangements by the Company is 
required. 

Such arrangements will not result in additional cost or 
administrative inconvenience to the Company. 

17.—Payment of Wages. 
(1) PAYMENT INTO BANK ACCOUNT 
Wages shall be paid fortnightly into a bank account 

nominated by the employee. 
(2) PAY-SLIP ADVICE 
On or before payment of wages, the employee shall be 

issued with a slip showing pay details, including all 
additional payments and deductions made and superannua- 
tion contributions. 

(3) PAYROLL EXCEPTIONS 
Any error in an employee's pay shall, on request by the 

employee, be adjusted within two (2) working days 
(Monday—Friday) by the Company's payroll section. 

18.—Leave. 
(1) PERSONAL LEAVE 

(a) Personal leave is authorised leave and replaces the 
annual leave and leisure day entitlements which 
applied to employees under the awards referred to 
in Clause 4.—Area and Scope of this award. 

(b) Personal Leave Accrual 
For day and non continuous shift employees, 

personal leave accrues at the rate of 32 days 
(Monday to Friday inclusive) per 12 months of 
continuous service. 

Continuous shift employees accrue personal 
leave at the rate of 37 days (Monday to Friday 
inclusive) per 12 months of continuous service. 

Where employees are engaged for part of a 
leave qualifying period as continuous shift em- 
ployees, the employees shall accrue the leave 
entitlements increased on a pro rata basis to 
equate to the entitlement applicable for continu- 
ous shift employees for the same period. 

Underground employees accrue personal leave 
at the rate of 25 days (Monday to Friday inclusive) 
per 12 months of continuous service. 
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(c) Taking Personal Leave 
(i) Mutual Obligations 

The Company and employees have the 
respective obligations to approve leave and 
clear leave entitlements. 

The granting and taking of Personal Leave 
will take into account the operational needs 
of the Company. Recognition will be given 
to the personal needs of employees. 

(ii) Splitting of Leave 
By mutual agreement between the Com- 

pany and employees. Personal Leave may be 
taken in two periods per annum, with each 
period being at least one (1) week or in 
periods of less than one (1) week with a 
maximum of five (5) single days absences in 
any one (1) year. 

However, surface employees on day work 
may take additional singe day absences by 
mutual agreement between the Company and 
the employee, provided this does not exceed 
12 such absences in any one year. 

Single day absences may be taken on any 
shift (ie day/aftemoon/night shift) but only 
with adequate notice and with the prior 
approval of the Company. 

(iii) Clearing Entitlements 
Personal Leave is to be taken within 

twelve months of an entitlement to leave 
arising. 

Notwithstanding the above, surface em- 
ployees may accumulate up to a maximum 
of 14 weeks and underground employees 
may accumulate up to a maximum of six (6) 
weeks untaken Personal Leave. 

Employees with untaken leave in excess of 
these maximums may be directed by the 
Company to take Personal Leave at the 
Company's discretion if a mutually accepta- 
ble time period is not agreed. 

Under special circumstances, approval 
may be given by the Company to allow 
accruals in excess of the above maximums, 
provided a commitment is given by the 
employee to take leave at a specific future 
period. 

(d) Leave in Advance 
An employee may take Personal Leave in 

advance of the entitlement due in any year on a 
pro rata basis. 

(e) Payment in Lieu of Personal Leave 
Up to 12 days per annum of Personal Leave 

entitlements for surface employees and five (5) 
days per annum of Personal Leave entitlements for 
underground employees is encashable. 

Payment in lieu of such leave will only occur 
with written consent of the employee. 

Payment made in lieu of Personal Leave being 
taken will discharge the Company's obligations to 
the employee to the extent of the leave days paid 
out. 

(f) Payment of Personal Leave 
(i) An employee shall be paid for personal leave 

at ordinary 40 hour earnings equivalent to the 
ordinary time that employee would have 
worked had the employee not been on leave. 

In addition, day employees will receive a 
17.5% leave loading. Shift employees will 
receive their shift rate addition while on 
Personal Leave, or a 17.5% leave loading, 
which ever is the greater. 

(ii) Underground piecework employees will be 
paid average earnings for Personal Leave. 
Provided an amount as calculated on a pay 

by pay basis for each employee from the date 
the employee commenced working under a 
piecework contract with the Company, using 
earnings from all sources in each pay period 
divided by the number of hours in which such 
earnings were obtained is accrued against the 
Personal Leave entitlement for that pay. 
Provided further that earnings in any pay 
period where the employee lost rostered time 
due to unauthorised absences will be calcu- 
lated at the rate of ordinary 37.5 hour 
earnings (subclause (5) of Clause 13.— 
Definitions of this award) for the hours 
actually worked in the pay period. 

(iii) Periods of Personal Leave of less than one (1) 
week duration will not attract payment of 
leave loading or shift rate additions. 

(g) Temporary Shut-down 
Following consultation with the employees 

concerned, the Company may close down part or 
all of its operations for a period of time. Affected 
employees may take Personal Leave due at that 
time to cover the shut-down period. 

Where an individual has insufficient entitle- 
ments or chooses not to take Personal Leave the 
employee will be offered alternative duties with- 
out loss of any benefits or may choose to take 
leave in advance or leave without pay to cover the 
shutdown period. 

(h) Payment on Termination 
On termination from the Company an employee 

will receive payment in lieu of Personal Leave 
entitlements. 

If an employee has less than 12 months service 
pro ram payment for the period of service will be 
made. 

If an employee is dismissed for misconduct, no 
payment of pro rate Personal Leave entitlements 
will be made. 

The value of any Personal Leave taken in 
advance of entitlements will be deducted from an 
employee's termination pay. 

(i) Non Accrual of Personal Leave 
Entitlements to Personal Leave do not accrue 

during periods of unauthorised absence, or Work- 
ers Compensation. 

(j) Public Holiday Falling During a Period of 
Personal Leave 

If any of the holidays prescribed in Clause 
19.—Public Holidays of this award fall during a 
period of Personal Leave and on a day which 
would otherwise be an ordinary working day for 
the employee, the day shall be treated and paid for 
as a public holiday and not as a Personal Leave 
day. 

(k) Sickness During Personal Leave 
An employee who, at the commencement of a 

period of Personal Leave, has accrued an entitle- 
ment to paid sick leave and who, within 14 days 
of resuming work following a period of Personal 
Leave, produces to the Company a certificate from 
a qualified medical practitioner stating that, 
during the period of leave, the employee was 
confined at home or to a hospital for a period of 
at least seven (7) consecutive days for a reason 
which, if the employee had not been on Personal 
Leave, would have entitled the employee to sick 
leave, the employee shall be deemed to have been 
absent from work through sickness and shall be 
entitled to have the period of Personal Leave 
during which the sickness occurred, converted to 
Sick Leave. 
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An employee to whom this paragraph applies 
shall take a period of substituted leave at a time 
convenient to the Company. The leave loading 
shall not apply to the time in lieu. 

(2) SICK LEAVE 
(a) Sick Leave Accrual 

An employee will be entitled to payment for 
non-attendance on the ground of personal ill 
health or injury for one sixth of one week for each 
completed month of service. 

Where an employee is absent from work due to 
ill health or injury for a period which exceeds the 
employee's accrued sick leave entitlement, the 
Company may allow an employee to take sick 
leave entitlements in advance. In determining this, 
the Company will take into consideration the 
employee's attendance and sick leave record with 
the Company and the general merits of the case. 

(b) Payment of Sick Leave 
An employee will be entitled to payment for 

sick leave on a pro rata basis against ordinary 40 
hour earnings which applies at that time. 

(c) Entitlement to Payment 
(i) To be entitled to payment under this sub- 

clause, an employee must notify or arrange 
notice to the employee's supervisor of their 
absence due to sickness within 24 hours of 
the rostered start of their shift or commence- 
ment of their absence. 

Such notice will include the employee's 
advice of the nature of the illness/injury and 
the expected duration of the absence. 

(ii) The provisions of this subclause do not apply 
to an employee who fails to produce a 
certificate from a medical practitioner, dated 
at the time of the absence, or who fails to 
supply such proof of sickness as the Com- 
pany may reasonable required. 

However, an employee shall not be re- 
quired to produce a certificate from a medical 
practitioner for absences of up to two (2) days 
duration unless, after two (2) such absences 
in any year of service, the Company requests 
in writing that the next and all subsequent 
absences in that year will need to be 
accompanied by a medical certificate. 

(d) Accumulation of Sick Leave Entitlements 
Sick leave entitlements will accumulate from 

year to year. 
(e) Payout of Sick Leave on Termination of Service 

Any unused accumulated sick leave shall be 
paid out on termination. 

Where an employee has taken sick leave in 
excess of the employee's accrued entitlement, the 
Company will deduct the value of the advance 
sick leave from any payments due to the employee 
on termination of service with the Company. 

(3) LONG SERVICE LEAVE 
(a) The Long Service Leave provisions published in 

Volume 73 of the Western Australian Industrial 
Relations Gazette commencing at page one are 
deemed to be part of this award. To the extent of 
any inconsistency arising between this award, and 
the terms of the Long Service Leave General 
Order, this award shall prevail. 

(b) An employee who commenced with the Company 
prior to 1 October 1976 shall be entitled to leave 
calculated on the basis of 13 weeks leave for each 
completed 15 years of service. 

(c) For each completed year of service, commencing 
on or after 1 October 1976, an employee shall 
accrue Long Service Leave on the basis of 13 
weeks leave for ten (10) years service. 

(d) For service after 1 October 1976, and where an 
employee has completed at least ten (10) years 
service with the Company, the amount of Long 
Service Leave shall be 13 weeks leave after the 
initial ten (10) years completed qualifying service. 

(e) Where an employee has previously qualified with 
the Company for Long Service Leave following 
the initial qualifying period, the employee shall 
have an entitlement to a second period of Long 
Service Leave of 13 weeks at the completion of 
the second qualifying period. 

(f) At the completion of 20 years service with the 
Company, an employee shall qualify for an 
additional period of 13 weeks Long Service Leave 
after the completion of the 27th year of employ- 
ment, and for the completion of each subsequent 
seventh (7th) year thereafter. 

(g) On the termination of employment because of 
death or for reasons other than dismissal due to 
serious misconduct, an employee shall have an 
entitlement to Long Service Leave in the same 
proportion as provided by this subclause. 

(h) Where an employee has completed at least three 
(3) years service but less than ten (10) years and 
employment is terminated; 

(i) by death of the employee; 
(ii) by the Company for any reason other than 

serious misconduct; or 
(iii) by the employee due to personal sickness or 

injury or domestic or other pressing necessity 
where such is of a nature to justify termina- 
tion or, in the event of a dispute, is in the 
opinion of the Western Australian Industrial 
Relations Commission of a nature to justify 
termination. 

The employee (or the employee's Estate) 
shall be paid pro rata long service leave. The 
amount of leave shall be the proportion of 13 
weeks leave after a qualifying period of ten 
(10) years service, in relation to the number 
of completed years of service with the 
Company. 

(i) Payment of Long Service Leave for other than 
piece work employees, shall be paid at the 
ordinary (40) hourly earnings rate applicable at the 
time of taking the leave. 

(4) BEREAVEMENT LEAVE 
Where approval is obtained from the Company, an 

employee (other than Casual) may be absent from his/her 
employment for the purpose of attending or arranging a 
funeral for a maximum of three (3) days leave at ordinary 
time wages on each occasion. 

The production of satisfactory evidence of the death of the 
employee's wife, husband, father, mother, brother, sister, 
child or close relative may be required on each application 
for leave. 

Parents, siblings and offspring are deemed to include 
relatives in-law, de facto relations and step relatives. 

(5) JURY SERVICE 
Provided the Company is advised of a requirement to 

attend, an employee may attend for jury service. The 
Company shall pay the difference between the amount paid 
by the court to the employee, and the amount that employee 
would have received during ordinary hours had the 
employee been at work. 

(6) PARENTAL LEAVE 
(a) Definitions 

(i) "Adoption" in relation to a child, is a 
reference to a child who: is not the natural 
child or the step-child of the employee or the 
employee's spouse; is less than five (5) years 
of age; and has not lived continuously with 
the employee for six (6) months or longer. 
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(ii) "Continuous Service" means service under 
an unbroken contract of employment and 
includes: any period of parental leave; and 
any period of leave or absence authorised by 
the Company. 

(iii) "Expected date of birth" means the day 
certified by a medical practitioner to be the 
day on which the medical practitioner ex- 
pects the employee or the employee's spouse, 
as the case may be, to give birth to a child. 

(iv) "Parental leave" means leave provided for 
by this subclause. 

(v) "Spouse" includes a de facto spouse. 
(b) Entitlement to Parental Leave 

(i) Subject to paragraphs (c), (d) and subpara- 
graph (i) of paragraph (e) hereof, an em- 
ployee, other than a casual employee, is 
entitled to take up to 52 consecutive weeks 
of unpaid leave in respect of: 
(aa) the birth of a child to the employee or 

the employee's spouse; or 
(bb) the placement of a child with the 

employee with a view to the adoption of 
the child by the employee. 

(ii) An employee is not entitled to take parental 
leave unless the employee: 
(aa) has, before the expected date of birth or 

placement, completed at least 12 
months' continuous service with the 
Company; and 

(bb) has given the Company at least ten (10) 
weeks written notice of the employee's 
intention to take the leave. 

(iii) An employee is not entitled to take parental 
leave at the same time as the employee's 
spouse but this provision does not apply to 
one (1) weeks parental leave: 
(aa) taken by the male parent immediately 

after the birth of the child; or 
(bb) taken by the employee and the em- 

ployee's spouse immediately after a 
child has been placed with them with a 
view to their adoption of the child. 

(iv) The entitlement to parental leave is reduced 
by any period of parental leave taken by the 
employee's spouse in relation to the same 
child, except the period of one (1) weeks 
leave referred to in subparagraph (iii) hereof. 

(c) Maternity Leave to Start Six (6) Weeks Before 
Birth 

A female employee who has given notice of her 
intention to take parental leave, other than for an 
adoption, is to start the leave six (6) weeks before 
the expected date of birth unless in respect of any 
period closer to the expected date of birth a 
medical practitioner has certified that the em- 
ployee is fit to work. 

(d) Medical Certificate 
An employee who has given notice of his/her 

intention to take parental leave, other than for 
adoption, is to provide to the Company a 
certificate from a medical practitioner stating that 
the employee or the employee's spouse, as the 
case may be, is pregnant and the expected date of 
birth. 

(e) Notice of Spouse's Parental Leave 
(i) An employee who has given notice of his/her 

intention to take parental leave or who is 
actually taking parental leave is to notify the 
Company of particulars of any period of 
parental leave taken or to be taken by the 
employee's spouse in relation to the same 
child. 

(ii) Any notice given under subparagraph (i) 
hereof is to be supported by a statutory 
declaration by the employee as to the truth 
of the particulars notified. 

(f) Notice of Parental Leave Details 
(i) An employee who has given notice of his/her 

intention to take parental leave is to notify 
the Company of the dates on which the 
employee wishes to start and finish the leave. 

(ii) An employee who is taking parental leave is 
to notify the Company of any change to the 
date on which the employee wishes to finish 
the leave. 

(iii) The starting and finishing dates of a period 
of parental leave are to be agreed between the 
employee and the Company. 

(g) Return to Work After Parental Leave 
(i) On finishing parental leave, an employee is 

entitled to the position which the employee 
held immediately before starting parental 
leave. 

(ii) If the position referred to in subparagraph (i) 
hereof is not available, the employee is 
entitled to an available position: 
(aa) for which the employee is qualified; and 
(bb) that the employee is capable of perform- 

ing, 
most comparable in status and pay to that of 
his/her former position. 

(iii) Where, immediately before starting parental 
leave, an employee was acting in, or perform- 
ing on a temporary basis the duties of, the 
position referred to in subparagraph (i) hereof 
that applies only in respect of the position 
held by the employee immediately before 
taking the acting or temporary position. 

(h) Effect of Parental Leave on Employment 
Absence on parental leave: 

(i) does not break the continuity of service of an 
employee; and 

(ii) is not to be taken into account when 
calculating the period of service for the 
purpose of this award. 

19.—Public Holidays. 
(1) Observed Public Holidays 
The following days or the days observed in lieu will be 

allowed as holidays, without deduction of pay, namely: 
Christmas Day Good Friday 
Boxing Day Easter Monday 
News Years Day Anzac Day 
Australia Day Foundation Day 
Labour Day Sovereigns Birthday 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named. 

When any of the named days falls on a Saturday or a 
Sunday the holiday shall be observed on the next succeeding 
Monday and when Boxing Day falls on a Sunday or a 
Monday the holiday will be observed on the next succeeding 
Tuesday. In each case the substituted day will be a holiday 
without deduction of pay and the day for which it is 
substituted will not be a holiday. 

(2) Shift employees shall attend for work when rostered 
for duty on any of the above holidays. 

Continuous shift employees rostered off on a Holiday 
shall be paid eight (8) hours pay at the ordinary hourly rates. 

(3) Absences on Work Days Before and After Holidays 
An employee who is absent from work for more than four 

(4) hours without leave and without reasonable excuse on 
the working day preceding or following a day observed as 
a holiday pursuant to this clause, is not entitled to payment 
for that holiday. 
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20.—Work Conditions. 
(1) WORK CLOTHING 
On engagement the Company will supply each employee 

with three (3) sets of work clothing and one (1) set of safety 
footwear appropriate to the work location in which the 
employee is engaged. 

Replacement sets of clothing and footwear thereafter will 
be available from the Company on production of evidence 
of fair wear and tear. 

The laundering and repair of clothing is the responsibility 
of the employee. 

(2) CRIB PLACES 
(a) Surface 

When the number of employees employed 
exceeds ten (10) the Company will provide a fit 
and proper crib room. The Company shall furnish 
crib rooms with seats and tables, a vermin proof 
and ventilated cupboard for crib storage and 
supply boiling water at meal times. 

(b) Underground 
One or more places shall be set aside in each 

level on or from which employees are working, in 
the driest and most comfortable position available 
at which the employees may eat their food. 

Employees shall not be required to travel 
further than 300 metres from their working places 
to crib places. Adequate provisions for washing at 
crib time will be made within 15 metres of each 
crib place. 

The Company shall furnish crib places with 
seats and tables, a vermin proof and ventilated 
cupboard for crib storage and covered receptacles 
to receive all crib scraps and other refuse. The 
Company will ensure refuse disposal. 

No person shall throw or leave waste food about 
the mine except in refuse receptacles provided. 

(3) PROTECTIVE CLOTHING 
Employees in very wet places shall be provided with 

suitable protective clothing and footwear. 
Rubber gloves will be provided for employees handling 

cyanide, xanthates, corrosive acids or similarly harmful 
materials. 

Suitable protective clothing shall be provided for employ- 
ees coming into contact with quick lime, corrosive acids, hot 
slag or similarly harmful materials. 

Employees working in all milling operations and in all 
other areas of high noise and/or danger to eyes will be 
provided with ear protection and safety glasses. 

Employees will wear all protective clothing and footwear 
in the circumstances and for the purpose for which it is 
provided at all times. 

21.—Redundancy. 
The Company will make every effort to avoid the need 

to make employees redundant. However, if the Company 
can not make alternative arrangements and it becomes 
necessary to make redundant any employee, the following 
provisions will apply. 

(1) DEFINITIONS 
(a) "Redundancy" arises where a job performed by 

an employee of the Company becomes surplus to 
requirements. An employee will be considered to 
have been made redundant when his/her employ- 
ment is terminated for reasons arising out of: 

(i) technological change; 
(ii) a takeover or a merger; 

(iii) reorganisation of work practices; 
(iv) reorganisation of the Company's production 

process; or 
(v) closure of any part of any of the Company's 

operations. 

(b) "Employee" will, for the purpose of the redun- 
dancy agreement, include only those employed 
under a permanent full-time or part-time contract 
of employment. 

(2) TRANSFER TO A POSITION ELSEWHERE IN 
THE COMPANY 

Following notification of redundancy, the Company will 
make every effort to find alternative employment within the 
scope of the employee's present classification. 

An employee will not be considered to have been made 
redundant if an employee is transferred or offered to be 
transferred to another similar position or occupation (to that 
in which the employee was engaged at the date of transfer 
or offer of transfer) within the Company's Kalgoorlie- 
Boulder operations. 

(3) REDEPLOYMENT TO AN ALTERNATIVE POSI- 
TION IN THE COMPANY 

(a) Upon mutual agreement between the Company 
and the employee, the Company may retrain the 
employee in another classification of work rele- 
vant to the Company's operations. 

(b) An employee who receives notice of redundancy 
will not be considered to have been made 
redundant if, during the notice period, the Com- 
pany redeploys or offers to redeploy that em- 
ployee to an alternative position or occupation. 

(c) An employee who is subject to and has received 
notice of redundancy may elect to terminate 
his/her employment regardless of a Company 
offer to be redeployed. 

(d) An employee who accepts redeployment may, 
within a three (3) month period in the new 
position, elect to terminate his/her employment in 
accord with the original notice of redundancy. 

(e) Where employees are offered and accept rede- 
ployment to an alternative classification to that 
they were employed in, prior to announcement of 
the redundancy programme, then these employees 
may apply for future vacancies in their chosen 
classification as they arise. 

(4) NOTICE OF REDUNDANCY 
(a) Unions 

Whenever it becomes necessary for the Com- 
pany to make employees redundant, the Company 
will give written notice of its intention to do so 
to the Unions(s) concerned. 

Such notification will state the reason for the 
intended action and the number and classification 
of employees likely to be involved. 

The minimum period of such notice will be one 
(1) month before termination notices are issued to 
individuals. 

(b) Employees 
The Company will give each employee to be 

declared redundant one (1) months notice of 
termination. 

Subject to notice required under Clause 8.— 
Contract of Employment of this award, and 
otherwise with the consent of the Company, the 
employee may elect to terminate at any time 
during the notice period and the redundancy 
payments will apply. 

The Company may, however, request personnel 
involved in essential services to remain through- 
out the notice period. 

(5) SELECTION OF EMPLOYEES SUBJECT TO 
REDUNDANCY 

In the event of surplus employees remaining, after all 
alternative employment opportunities within the Company 
have been exhausted, the Company will reduce employee 
numbers by: 

(a) Calling for and considering volunteers from 
employees in the effected classifications, as 
appropriate; or 



(b) Allowing an employee who would otherwise be 
declared redundant to obtain the position of an 
employee who elects to leave the Company, where 
the first mentioned employee has the necessary 
skills and qualifications to carry out the position 
becoming vacant. 

In the event of the above procedures not 
fulfilling the Company's requirements to reduce 
employee numbers, the remaining redundancies 
will be determined after full consideration by the 
Company of each employees employment record, 
including such factors as: 

(i) qualifications and other expertise; 
(ii) attendance record; 

(iii) suitability for other employment; and 
(iv) length of service. 

All factors being equal, the "last on first off" 
principle will then apply. 

(6) REDUNDANCY GRIEVANCES 
Should it be considered by an employee that he/she has 

been unfairly treated by being selected for redundancy, the 
employee or Union will advise the Company to that effect 
within five (5) working days from the day redundancy 
notices were issued. 

The Company will then discuss the circumstances of the 
redundancy with the Union and, in the event or disagree- 
ment, the Western Australian Industrial Relations Commis- 
sion will be advised within two (2) weeks of the day upon 
which the notice was issued. 

Where the Company is advised by a Union that it believes 
a worker has been unfairly treated and agreement is reached 
between the Company and the Union, or the Western 
Australian Industrial Relations Commission determines, the 
worker will be reinstated in employment without loss of 
benefits and earnings. 

(7) REDUNDANCY PAYMENTS 
(a) Payment of one (1) weeks pay at the ordinary 40 

hour earnings for the employees classification on 
departure. 

(b) Payment of accrued and pro rata personal leave 
on departure plus 17.5% personal leave loading on 
pro rata personal leave to all employees. 

Fully accrued personal leave will attract 17.5% 
or, as in the case of contract employees, average 
earnings. 

(c) Payment of sick leave credits on termination. 
(d) A further lump sum payment in accordance with 

the following formulae: 
(i) A minimum payment of $3,750.00 for em- 

ployees with less than ten (10) years service. 
Employees with ten (10) or more years of 

service will receive a minimum payment of 
$4,500.00. 

(ii) In addition, employees will receive a service 
payment of $425.00 completed year of 
service up to a maximum of 20 completed 
years of service. 

(iii) For employees over 45 years of age, an 
additional age benefit of $7,000.00 will also 
be paid. 

(e) Employees with service in excess of three (3) 
years will receive payment of Long Service Leave 
on a pro rata basis. Contract employees will 
receive this payment based on average contract 
earnings. 

(f) Employees will be reimbursed for relocation 
expenses up to $1,200.00 for married employees 
and $600.00 for single employees. An employee 
must submit proof of expenses (ie invoice or 
receipt) within three (3) months of termination 
from the Company in order to receive this benefit. 

(8) GENERAL PROCEDURE 
The following procedure outlines the general steps to be 

followed covering redeployment, retraining and redun- 
dancy: 

(a) The Company will advise all Unions of the 
forthcoming redundancy programme. 

(b) A meeting between the parties will be held to 
discuss details of the programme and establish a 
working committee. 

(c) The working committee, composed of Union and 
Company representatives, will meet to discuss the 
details of the redundancy programme (numbers, 
locations, classifications) and redeployment and 
retraining opportunities. 

The Company's workforce will be advised of 
these details and their involvement in forthcoming 
planning discussions. 

(d) Employment opportunities will be identified inter- 
nally and externally, including information from 
the Commonwealth Employment Service (CES/ 
DEET), Unions and Company vacancies. 

(e) Counselling will be arranged for interested em- 
ployees covering: 

(i) Commonwealth Employment Service (CES/ 
DEET), skills possessed by employees, em- 
ployee interests and aspirations, job market 
opportunities, social security benefits and 
CES assistance. 

(ii) Financial Counselling, superannuation and 
personal finances. 

(iii) Union advice to members. 
(0 Selection of employees for redeployment to 

internal vacancies. 
(g) Development and implementation of retraining 

plans mutually agreed between the Company and 
individual employees. 

(h) Modify schedules regarding those employees 
subject to redundancy and advise all parties as 
appropriate. 

The timing of notices to employees of redun- 
dancy will remain in accordance with subclause 
(4) hereof. 

22.—Consultation Arrangements. 
Consultative committees will be established by the parties 

appropriate to the size, structure and needs of the enterprise. 
Committee composition will be approximately equal 

numbers of Company representatives and employee repre- 
sentatives but may involve any KCGM employee who can 
contribute constructively to the matter under consideration. 

Matters raised by the Committees consistent with Clause 
6.—Aims of Award and Clause 7.—Principles of Award of 
this award, may be processed through the consultative 
committee. Results of this consultative process will be 
communicated to KCGM management. 

Consultative arrangements covering Training are pre- 
scribed in subclause (1) of Clause 24.—Training of this 
award. 

23.—Employee Relations Practices. 
(1) RESOLUTION OF DISPUTES 

(a) The parties agree that open communication is 
fundamental to sound employee relations. The 
resolution of disputes procedure has been agreed 
by the parties to enable potential disputes to be 
resolved amicably, without loss of wages or 
production. It is the desire of the parties to make 
strikes unnecessary and to limit stop work 
meetings. 

In the interest of sound employee relations, the 
most effective way to resolve problems is to 
communicate and seek solutions at the level at 
which problems occur. 
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(b) It is agreed that no industrial stoppages, bans or 
limitations will occur until the full extent and 
completion of the resolution of disputes procedure 
which follows: 

(i) An employee or group of employees will 
firstly refer any grievance to their supervisor 
who will attempt to resolve the matter 
expeditiously. 

(ii) If the matter is not resolved, the supervisor 
will refer it to the site superintendent, and the 
employee(s) to the employee representative 
and/or union official. 

(iii) If the site superintendent is unable to resolve 
the dispute it will be referred to the relevant 
manager for discussion and resolution. 

(iv) If after referral at the operations manager 
stage, the matter remains unresolved, a three 
(3) working day cooling off period shall 
apply. Either party will give the other notice 
of their intentions in writing during the 
cooling off period. 

(v) The dispute shall be referred to the Western 
Australian Industrial Relations Commission. 

At any stage either party may request the 
issues in dispute to be reduced to writing and, 
subsequently, for the resolution of any matter 
to be committed to writing. 

(2) COUNSELLING PRACTICE 
Acts or omissions by employees which breach Company 

standards or rules will be subject to routine counselling. 
Without limiting the process considered appropriate by site 
supervision, the following general practice will apply: 

(a) The supervisor will counsel the employee, making 
clear to the employee: 

(i) The behaviour which is unacceptable; 
(ii) The reason the behaviour is unacceptable; 

and 
(iii) The consequences if such behaviour is 

repeated. 
(b) In the event that unacceptable behaviour has been 

repeated or a breach of other standards or rules 
occurs, the supervisor may again counsel the 
employee or take such other corrective action as 
necessary to prevent a reoccurrence of the 
behaviour. 

(c) Gross misconduct, serious neglect of duty or other 
acts or omissions of a serious nature will be dealt 
with in accordance to subclause (3) hereof. 

(3) DISCIPLINARY PRACTICE 
(a) Where the discipline procedure is intended to be 

invoked the employee(s) concerned shall have the 
right to seek assistance from another employee, a 
shop steward or Union. 

(b) Disciplinary action may include written repri- 
mands, suspension without pay, or termination of 
employment. Other forms of disciplinary action 
relevant to the circumstances may be applied. 

(c) A written warning shall describe the nature of the 
complaint or misconduct and the standards which 
are expected of the employee. It shall also reflect 
the steps which have been agreed and which the 
Company believes are required to ensure that no 
further re-occurrence of the complaint occurs. 
Where appropriate a review period shall be 
determined, appropriate to the nature of the 
conduct complained of. 

The employee shall be given the opportunity to 
sign the written warning, and to make comments 
regarding acceptance or otherwise of the warning. 

(d) If in the Company's opinion dismissal is war- 
ranted, the Union, of which the employee is a 
member, shall be advised of the Company's 
decision to terminate. 
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(4) EMPLOYEE REPRESENTATIVES 
An employee who is elected to the position of employee 

representative (eg shop steward) shall be recognised by the 
Company upon correct notification. 

Where it is consistent with the spirit of this award, and 
where consistent with subclause (1) hereof, an employee 
representative may, during working hours assist with the 
resolution of issues and attend meetings dealing with 
Company issues authorised by the Company. 

An employee representative shall be allowed reasonable 
access to Company communications where required for the 
resolution of issues. 

Employee facilities which have been provided shall not 
be withdrawn during the currency of this award. 

(5) UNION OFFICIALS INTERVIEWING EMPLOY- 
EES 

(a) A duly accredited representative of a Union shall 
be permitted to inspect the workplace at which 
employees eligible to be members of that Union 
are employed and may interview employees 
covered by this award provided that the work is 
not interfered with. 

(b) Union officials will ensure that they have the 
permission of the KCGM Superintendent respon- 
sible for the work site before entering the site or 
interviewing employees. 

(c) Union officials will observe at all times the 
security and safety requirements and procedures 
of KCGM. 

(d) The Company shall keep a time and wages record 
showing the name of each employee, the employ- 
ees classification, hours worked each day and the 
wages and allowance paid each pay period. 

(e) The time and wages record shall be open for the 
inspection of a duly accredited official of the 
Union, during the usual office hours at the 
Company's office or other mutually convenient 
place and such official shall be at liberty to take 
photocopies or other extracts. If for any reason the 
record be not available at the office or other 
mutually convenient place it shall be made 
available for inspection within 12 hours either at 
the Company's office or other mutually conven- 
ient place. 

24.—Training. 
The parties to this award recognise that in order to 

increase efficiency, productivity and international competi- 
tiveness of the enterprise, a significant commitment to 
training and skill development is required. All parties 
commit themselves to: 

• developing a highly skilled and flexible 
workforce; and 

• providing employees with career opportunities 
where possible through appropriate training to 
acquire additional skills. 

It is incumbent on all employees to pursue the acquisition 
of these additional skills and to maintain their skills and 
competence to the respective training standards required. 

Training programmes shall be put in place which 
recognise: 

• the current and future skill needs of the enterprise; 
• the size, structure and nature of the operations of 

the enterprise; 
• the need to develop skills relevant to the enterprise 

and employees of the Company covered by this 
award; and 

• industrial relations and trade union training 
courses. 

Employees can apply for and may attend training courses 
which are appropriate to the skills necessary to meet their 
perceived training needs. 



74 W.A.I.G. 

(1) CONSULTATION 

A joint consultative committee shall be established and 
will have a specific consultative role covering: 

(a) The formulation of a training programme and 
availability of training courses and career opportu- 
nities to employees based on the classification 
structure in this award; 

(b) The dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) The recommending of individual employees for 
training and reclassification contingent upon such 
additional training being required by the Com- 
pany; and 

(d) Monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training and the Skills Training Code of Practice 
in achieving the mutual benefits of the classifica- 
tion structure for both employees and the Com- 
pany. 

(2) PAY AND COSTS DURING TRAINING 
(a) Training During Ordinary Working Hours 

Where an employee undertakes training re- 
quired by the Company according to its skills 
formation programme, that training may be 
undertaken either on or off the job. 

If the training is undertaken during ordinary 
working hours, the employee concerned shall not 
suffer any loss of ordinary time pay. 

(b) Training Outside of Ordinary Working Hours 
(i) Where training in areas specified by KCGM 

is mandatory, and is only available outside of 
ordinary working hours, due to circum- 
stances beyond the Company's control, em- 
ployees shall be paid at overtime rates for 
attendance at the course. 

(ii) Where training specified by KCGM is not 
mandatory and is only available outside of 
ordinary working hours due to circumstances 
beyond the Company's control, employees 
will be paid ordinary hourly rates for the time 
spent attending such training courses. 

(iii) Employees shall obtain necessary approval 
from KCGM prior to commencing a course. 

(c) Reimbursement of Training Costs 
Any costs directly associated with standard fees 

for prescribed courses and prescribed textbooks 
incurred with the undertaking of training shall be 
reimbursed by the Company upon production of 
evidence of such expenditure. Provided that 
reimbursement shall be on an annual basis, subject 
to the presentation of reports of satisfactory 
progress. 

Travel costs incurred by an employee undertak- 
ing training, which exceed those normally in- 
curred in travelling to and from work, may be 
reimbursed by the Company. 

(3) OPTIONAL TRAINING OPPORTUNITIES 

The Company, at its discretion, may allow training 
opportunities to employees in areas outside of the classifica- 
tion and career structures in this award. The Company will 
not direct employees to attend such courses and it is 
voluntary for the employee to do so. 

This will be offered to individuals, who show potential 
for promotion into positions outside the career structure, as 
career development at their own choosing. Such training 
may fall outside of ordinary working hours, in which case 
will only be paid ordinary hourly rates should an employee 
choose to attend. 

25.—Productivity Enhancement. 
During the term of this award the parties shall continue 

to discuss and implement productivity enhancement initia- 
tives, and the implementation of a productivity bonus 
scheme. 

LAUNDRY WORKERS' AWARD, 1981 
No. A 29 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, 
Western Australian Branch 

and 
Alsco Linen Service Pty Ltd and Others 

No. 1590 of 1993. 
Laundry Workers' Award, 1981 

No. A 29 of 1981. 
COMMISSIONER J.F. GREGOR. 

16 March 1994. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 31 st day 
of January 1994. 

(Sgd.) J. F. GREGOR, 
Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
Ol fat Adult Employees Base Relativ-Supple- Award v K ' Rate ity to mentary Rate 

Trade- Pay- 
sperson ment 

Classification 
Laundry Employee— 

Grade 1 $328.40 80% 8.00 $336.40 
Laundry Employee— 

Grade 2 $338.90 85% 8.00 $346.90 
Laundry Employee— 

Grade 3 $356.20 91% 8.00 $364.20 
Laundry Employee— 

Grade 4 $364.50 95% 8.00 $372.50 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
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the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever) which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time and 
any other ancillary payments of a like 
nature prescribed by the award. 

MARINE STORES AWARD 
No. 13 of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 

Stanlee (Perth) & Others 

No. 1591 of 1993. 

Marine Stores Award 
No. 13 of 1958. 

CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 169 of 1991); 

NOW therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Marine Stores Award be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 31st day 
of January, 1994. 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 6.—Rates of Pay: Delete subclause (1) together 

with the provision appearing before this subclause and insert 
in lieu the following: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Base ASNA Mini- 
Rate Payment mum 

Weekly 
Rate 

Classification $ $ $ 
General Hand 317.10 8.00 325.10 
Sorter 289.30 8.00 297.30 
Packer 289.30 8.00 297.30 
Washer of Bottles 289.30 8.00 297.30 
Cutter of Cloth 289.30 8.00 297.30 

MECHANICAL AND ELECTRICAL 
CONTRACTORS (NORTH WEST SHELL PROJECT 

PLATFORM) AWARD 1984. 
No. A 10 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Detroit Engine and Turbine Co and Others. 
No. 1667 of 1993. 

Mechanical and Electrical Contractors (North West Shelf 
Project Platform) Award 1984. 

No. A 10 of 1984. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

25 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
& Australian Electrical, Electronics, Foundry and Engineer- 
ing Union (Western Australian Branch) and Ms A.M. 
McNamara on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Mechanical and Electrical Contractors 
(North West Shelf Project Platform) Award 1984 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 1st 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. State Wage Principles—June 1991" as they appear in 
this clause. 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 



3. Clause 13.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(1) The ordinary adult weekly rate of wage for the 
classifications specified in this award, shall be as 
follows: 

Classification: Base Rate 
S 

Supple- 
mentary 

S 

Additional 
Safety Net 
Payment 

S 

Award Rate 
Per Week 
Payment 

$ 
C13 Platform Assistant 299.50 40.90 8.00 348.40 
CU Certified Rigger or 

Scaffolder 337.40 46.30 8.00 383.70 
C10 Tradesperson 365.20 48.70 8.00 421.90 
C8 Special Class 

Electrician 401.70 53.00 8.00 462.70 
C8 Instrument 

Tradesperson— 
Complex 
Systems 401.70 53.00 8.00 462.70 

The Safety Net Adjustment Column set out in this 
subclause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979 
No. R 10 of 1979. 

THERMAL INSULATION CONTRACTING 
INDUSTRY AWARD 

No. 1 of 1978 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Airtech Pty Ltd & Others 

No. 1687 of 1993. 
Metal Trades (General) Award 1966 

No. 13 of 1965, Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 

No. R 10 of 1979, Thermal Insulation Contracting Industry 
Award No. 1 of 1978 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965, the 
Air Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 
1979 No. R 10 of 1979 and the Thermal Insulation 
Contracting Industry Award No. 1 of 1978 as 
amended, employees who are employed by the 
respondents shall be subject to the terms and 
conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Air Conditioning, 
Refrigeration and Thermal Insulation Contracting 
Industrial (Commercial and Industrial Building 
Construction) Order issued in matter No. CR 1010 
of 1989 and shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of January, 1994. 

(Sgd.) G. G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the "Airconditioning, 
Refrigeration and Thermal Insulation Contracting Industrial 
(Commercial and Industrial Building Construction) Order 
No. 1687 of 1993" and shall replace the Metal Trades 
(General) Award 1966 No. 13 of 1965, The Airconditioning 
and Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979 and The Thermal Insulation 
Contracting Industry Award No. 1 of 1978 in so far as the 
awards apply to work within the scope of this Order. 

1A.—State Wage Principles—December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustment of up to $8.00 per week, 
shall not be made except in compliance with the principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 
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2.—Arrangement. 
1. Title 

1A. State Wage Principles—December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Wages 
7. Multi Storey Allowance 
8. Adverse Weather 
9. General Conditions of Employment 

10. Parties Bound 
11. Apprentices 
12. No Reduction 

Schedule 1—List of Respondents 

3.—Area and Scope. 
This Order applies in the 26 metropolitan shires and the 

town of Mandurah to all work done by employees employed 
in any calling mentioned in Clause 6.—Wages of this Order 
by the applicants named in the attached Schedule on 
Commercial and Industrial Building Construction in the 
installation of mechanical services including industrial and 
commercial air conditioning and refrigeration, ventilation 
and dust extraction systems and includes the erection and/or 
fixing into place of both rigid and flexible ductwork, 
dampers, heater banks, registers, flues, exhaust hoods and 
associated fittings fabricated from sheetmetal or plastics or 
other similar materials, the erection and/or fixing into place 
of steel, copper or plastic pipework, valves, strainers, traps 
and associated fittings for open and recirculated water, oil, 
gas and compressed air services and the putting into place 
of all plant, machinery and equipment such as chillers, 
boilers, compressors, condensers, cooling towers, pumps, air 
handling units, fan coils units, evaporate coolers, heat 
exchangers, humidifiers, attenuators, centrifugal and axial 
fans, variable volume terminal devices, filters, motorised 
dampers and other regulating and control devices, associated 
with the aforementioned ductwork and pipework services 
necessary to complete an operational mechanical services 
system including the lagging and sheeting of all of the 
aforementioned services for thermal acoustic and aesthetic 
purposes using materials such as but not limited to wood, 
cork, fibreglass polystyrene, polyurethane, canvas, calico, 
adhesives, astics and sheetmetal. 

The scope of this Order is also to include the commission- 
ing and putting into effective operation ail such services and 
is to include the loading and unloading of all the 
aforementioned materials on site including the erection, 
dismantling and moving of mobile scaffold, elevated work 
platforms and other lifting and hoisting aids required to 
place these materials into their final location. 

Provided that this Order does not extend to residential 
domestic and light commercial air conditioning systems 
where they incorporate equipment classified under the sales 
tax act (third schedule) as being goods for domestic use. It 
shall also not extend to service and repair work which is 
carried after construction has been completed. 

4.—Term. 
The term of this Order shall be for a period of 12 months 

from the beginning of the first pay period to commence on 
or after the 1st January, 1994. 

5.—Definitions. 
(1) "Commercial and Industrial Building Construction 

Work" means work on site in or in connection with the 
construction, erection or alternation of any building which 
is to be used for commercial or industrial purposes upon 
completion but does not include any work done in respect 
of the construction of any large industrial undertaking or any 
large civil engineering project. 

(2) "Airconditioning, Refrigeration and Insulation 
Work" means the on site fabrication and/or installation 
and/or commissioning of airconditioning, ventilation sys- 
tems, piping systems, refrigeration systems, control systems 
and all work ancillary thereto, including thermostatic 

controls, water recirculation equipment, air volume regula- 
tors, diffusers, fans, heat exchange equipment and the like. 

(3) "Airconditioning and Refrigeration Tradesperson— 
Special Class" 

Liberty is reserved for the parties to finalise this 
definition. However in the interim period it means a 
tradesperson who has successfully completed a Certificate 
in Trades Studies Refrigeration Fitting Special Class and is 
deemed by the employer to be engaged on work or in 
connection with work which requires for its performance the 
standard of knowledge comparable to that which would be 
achieved on satisfactory completion of the prescribed post 
trade course. 

(4) "Airconditioning and Refrigeration Tradesperson" 
means a tradesperson who has successfully completed a 
Certificate of Trade Studies (Refrigeration Fitting)—1047 
and/or Sheetmetal Employee First Class Trades Course, or 
any trade syllabus necessary to undertake the work , or an 
acceptable equivalent, and who is engaged to undertake any 
of the work referred to in Clause 3.—Area and Scope, 
hereof. 

(5) "Employee Group 1" means an adult employee who 
has had 24 months experience in the industry and has 
attained sufficient skill and experience to enable the 
employee to competently perform the scope of work referred 
to Clause 3.—Area and Scope hereof as it applies to: 

(a) the installation of airconditioning and refrigera- 
tion equipment and/or; 

(b) the application or removal of any acoustic, 
thermal fire or any other types of insulation or its 
associated fixing or enclosure systems. 

(6) "Employee Group 2" means an employee who has 
had at least 12 months experience in the industry employed 
on: 

(a) the installation of airconditioning and refrigera- 
tion equipment and/or; 

(b) the application or removal of any acoustic, 
thermal, fire or any other types of insulation or its 
associated fixing or enclosure systems. 

(7) "Employee Group 3" means an employee who, 
having no experience in the industry, is engaged to: 

(a) install airconditioning and refrigeration equip- 
ment and/or; 

(b) apply or remove any acoustic, thermal, fire or any 
other type of insulation or its associated fixing or 
enclosure systems. 

6.—Wages. 
(1) (a) The ordinary weekly wage shall be set out 

hereunder and shall be inclusive of all special rates and 
allowances excluding those prescribed by this Order: 

(b) The Safety Net payments set out in this clause 
represent payment which shall be absorbed into overaward 
payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The Safety Net Payment is an $8.00 adjustment reflecting 
the application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the State Wage decision of 24th 
December, 1993. 

Consistent with the requirements of that Principle 
the $8.00 Safety Net Adjustment is absorbable to the 
extent of any equivalent amount in rates of pay— 
whether overaward or industrial agreement—in excess 
of the minimum rates (classification rate and supple- 



mentary payment) prescribed in accordance with the 
September 1989 State Wage Case decision. 

(2) Classification Rate Safety Total 
Per Week Net Pay- Per Week 

ment 
$ $ $ 

(a) Airconditioning 
and Refrigeration 
Tradesperson—Spe- 
cial Class 482.70 8.00 490.70 

(b) Airconditioning 
and Refrigeration 
Tradesperson 453.10 8.00 461.10 

(c) Group I employee 409.50 8.00 417.50 
(d) Group II employee 400.40 8.00 408.40 
(e) Group III employee 391.20 8.00 399.20 

(3) The above wage rates are structured on the basis that 
an employee will be required to perform any of the work 
referred to in Clause 3.—Area and Scope of this Order 
subject to an employee being adequately trained and 
competent to carry out duties in a safe manner. 

(4) A tool allowance where applicable as prescribed in the 
appropriate Awards will be in addition to the above rates. 

(5) In addition to the total rate of pay prescribed in 
subclause (2) of this clause an employee shall be paid an 
allowance of $ per week as compensation for the various 
disabilities and peculiarities associated with on site aircon- 
ditioning, refrigeration and insulation work as defined. This 
allowance shall be included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(6) (a) Apprentices: (Wage per week expressed as a 
percentage of the "Tradesperson's Rate"). 

% 
Five Year Term— 

Fourth Year 75 
Fifth Year 88 

Four Year Term— 
Third Year 75 
Fourth Year 88 

Three and a Half Year Term— 
Second Year 75 
Final Year 88 

Three Year Term— 
Second Year 75 
Third Year 88 

(b) For the purpose of paragraph (a) of this subclause 
"Tradesperson's Rate" means the total wage prescribed in 
subclause 2(b) of this clause for the classification. 

(7) The leading hand allowance where applicable as 
prescribed in the appropriate Awards will be in addition to 
the above rates. 

(8) A casual employee shall be paid 20% of the ordinary 
rate in addition to the ordinary wage for the calling in which 
the employee is employed. 

7.—Multi-Storey Allowance. 
(1) Eligibility 
A multi-storey allowance shall be paid to all employees 

on site engaged in the construction, erection or alteration of 
a multi-storey building as defined herein, to compensate for 
the disabilities experienced in, and which are peculiar to the 
construction, erection or alteration of a multi-storey build- 
ing. 

Provided that for the purposes of this clause alteration 
work is work performed on existing multi-storey buildings, 
(as defined) as such work involves structural alterations 
which extend to more than two storey levels in a building, 
and at least part of the work to be performed is above the 
4th floor storey level in accordance with the scale of 
payments appropriate for the highest floor level affected by 
such work. 

(2) Definition of Multi-Storey Building 
For the purposes of this award, a multi-storey building is 

a building which will, when complete, consist of five or 
more storey levels. 

"Complete" means the building is fully functional and 
all work which was part of the principal contract is 
complete. For the purposes of this Clause, a storey level 
means structurally completed floor, walls, pillars or col- 
umns, and ceiling (not being false ceilings) of a building, 
and shall include basement levels and mezzanine or similar 
levels (but excluding "half floors" such as toilet blocks or 
store rooms located between floors). 

Provided that any buildings or structures which do not 
have regular storey levels but which are not classed as 
towers (e.g. grandstands, aircraft hangers, large stores, etc.) 
and which exceed fifteen metres in height may be covered 
by this subclause. Where no agreement is reached, by 
determination of the Commission. 

Plant room—further provided that a plant room situated 
on the top of a building shall constitute a further storey level 
is the plant room occupies 25% of the total roof area or an 
area of 100 square metres whichever is lesser. 

(3) Rates for Buildings 
An allowance in accordance with the following table shall 

be paid to all employees on the building site. The second 
and subsequent allowance scales shall, where applicable, 
commence to apply to all employee when one of the 
following components of the building—structural steel, 
re-inforcing steel, boxing or walls, rises above the floor level 
first designated in each such allowance scale. 

"Floor Level" means that stage of construction which in 
the completed building would constitute the walking surface 
of the particular floor level referred to in the table of 
payments. 

From commencement of Building to Fifteenth Floor 
Level—28 cents per hour extra; 

From Sixteenth Floor Level to Thirtieth Floor Level—35 
cents per hour extra; 

From Thirty-first Floor Level to Forty-fifth Floor Level— 
53 cents per hour extra; 

From Forty-sixth Floor Level to Sixtieth Floor Level—68 
cents per hour extra; 

From Sixty-first Floor Level Onwards—85 cents per hour 
extra. 

The allowance payable at the highest point of the building 
shall continue until completion of the building. 

8.—-Adverse Weather. 
(1) Application of this Clause: 
The provisions of this clause shall apply to all employees 

employed on construction work as prescribed in Clause 
3.—Area and Scope of this Order, with the exception of 
those personnel involved in the Servicing and Repairing of 
Airconditioning and Refrigeration Equipment and those 
employees engaged in work outside the 26 metropolitan 
regional shires and the town of Mandurah. 

(2) "Adverse weather" shall mean weather conditions by 
virtue of when it is not reasonable nor safe for workmen 
exposed thereto to continue working whilst the same 
prevails. 

(3) The employer, or his representative shall, when 
required by the employees or a representative of the 
employees, confer within a reasonable period of time which 
shall not exceed 30 minutes for the purpose of determining 
whether or not the conditions referred to in subclause (2) of 
this clause apply. 

(4) Where it is agreed, conditions referred to in subclause 
(2) do prevail, employees can be transferred from one 
location on a site where it is unreasonable to work due to 
the conditions to work at another location on the same site, 
or another site which is not affected by adverse weather 
subject to the following: 

(a) Employees can be transferred from one location 
on a site to work in areas which are not affected 
by conditions of adverse weather even though 
there may not be work for all employees in such 
areas. 



(b) Employees can be transferred from one site to 
another site, and where necessary transport will be 
provided by the employer. 

(5) Wet Weather: 
Subject to the provisions of subclauses (2), (3) and (4), 

where employees are in the sheds, because they have been 
rained off or at starting, finishing or crib times, and it is 
raining, they shall not be required to go to work in a dry area 
or be transferred to another location or site unless, adequate 
protection such as protective clothing is provided; protection 
shall, where necessary, be provided for the employee's tools 
to get from the shed to the job. 

(6) Work in Heat: 
Work in heat shall mean work in extremes of high 

temperature by virtue of which it is not reasonable or not 
safe for employees exposed thereto to continue working 
while such conditions prevail. 

In which case the provisions of subclauses (2), (3), and 
(4) shall be observed until such times as the condition eases. 

(7) Notwithstanding the provisions of this clause, employ- 
ees whom by virtue of constraints of location, site or other 
reasons are not transferred to a suitable place of work, shall 
take shelter or relief from the prevailing conditions until 
normal stop time, or until released by the employer, 
whichever is the sooner. 

An employee so released by the employer shall not suffer 
any loss of ordinary wages. 

9.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in either the Metal Trades (General) Award 1966 
No. 13 of 1965, The Airconditioning and Refrigeration 
(Construction and Servicing) Award No. 10 of 1979 or The 
Thermal Insulation Contracting Industry Award, as the case 
may be, by which the employee would be bound if not for 
this Order and where the provisions of such award are 
inconsistent with the provisions of this Order, the provisions 
of this Order shall apply. 

10.—Parties Bound. 
This Order is binding on the employers listed in Schedule 

1 and their employees engaged on work referred to in Clause 
3.—Area and Scope and the Metal and Engineering 
Workers' Union—Western Australian Branch. 

11.—Apprentices. 
An apprentice shall not be employed on the construction 

of a large commercial and/or industrial undertaking un- 
less— 

(i) he/she is in the final year of apprenticeship; or 
(ii) he/she is not less than 19 years of age and is being 

trained pursuant to the Special Trade Training 
Programme; or 

(iii) the union or unions concerned so agreed. 

12.—No Reduction. 
An employee who at the date of this Order was receiving 

a weekly wage in excess of that prescribed by Clause 
6.—Wages for the classification of work in which the 
employee is employed shall not have that wage reduced as 
a consequence of the issuance of this Order. 

Schedule of Respondents. 
• Airtech Pty LTd 
• A J Baker & Sons Pty Ltd 
• Arcus Australia Pty Ltd 
• Bains Harding Industries 
• Designair Pty Ltd 
• Direct Engineering Services Pty Ltd 
• Geraldton Building Company Pty Ltd 
• Haden Engineering Pty Ltd 
• Hvac Construction Ltd 
• Jako Industries Pty Ltd 
• McKenzie Airconditioning 

• Matthew Hall Mechanical & Electrical 
• Engineers Pty Ltd 
• T O'Connor and Sons Pty Ltd 
s United Insulation Co 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

CBI Constructors Pty Ltd 
No. 1686 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALL1WELL. 
15 March 1994. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace Order No. 1947 of 
1990 and shall have effect from the beginning of 
the first pay period commencing on or after the 1 st 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal Trades (CBI 
Constructors Pty Ltd) Order No. 1686 of 1993 and shall 
replace Order No. 1947 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. Adjustment of Rates 
9. Term 

2A.—State Wage Case Principles—December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 947 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by CBI Constructors Pty Ltd on steel fabrication 
work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Base Addi- December Total 
Rate tional 1993 Rate 

Allow- Safety Per 
ance Net Week 

Adjust- 
ment 

Classification: $ $ $ $ 
Welder—Special Class 451.40 29.40 8.00 488.80 
Welder—First Class 442.90 29.40 8.00 480.30 
Boilermaker 442.90 29.40 8.00 480.30 
Fitter 442.90 29.40 8.00 480.30 
Certificated Rigger 414.60 29.40 8.00 452.00 
Rigger—Other 402.30 29.40 8.00 439.70 
Tradesperson's 

Assistant/Grinder 377.50 29.40 8.00 414.90 
(2) The Safety Net Adjustment column set out in this 

clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage'' which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 

i prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work on each of the ordinary 

working days in a week and completes his/her ordinary 
working hours in that week shall be paid an allowance of 
$30.40 per week. 

8.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

9.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
DOM UIE Pty Ltd. 
No. 1685 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace Order No. C 655 of 
1991 and shall have effect from the beginning of 
the first pay period commencing on or after the 1st 
day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Metal Trades 
(DOM-UIE Pty Ltd) Order No. 1685 of 1993 and shall 
replace Order No. C 655 of 1991. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 



2A.—State Wage Case Principles—December 1993. 
It is a condition of this industrial Agreement that any 

variation to its terms on or from the 24th day of December, 
1993, including the Arbitrated Safety Net Adjustments of up 
to $8.00 per week, shall not be made except in compliance 
with the Principles set down by the Commission in the 
Reasons for Decision in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by United Construction Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Rate Per December 1993 Total Rate 
Week Safety Net Per Week 

Adjustment 
CLASSIFICATION: $ $ $ 
Welder—Special Class 479.20 8.00 487.20 
Welder—First Class 470.70 8.00 478.70 
Boilermaker 470.70 8.00 478.70 
Fitter 470.70 8.00 478.70 
Certificated Rigger 442.40 8.00 450.40 
Rigger—Other 430.00 8.00 438.00 
Tradesperson's Assistant/ 
Grinder 405.30 8.00 413.30 

(2) The Safety Net Adjustment column set out in this 
clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 
is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—-Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

10.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Electric Power Transmission Pty Ltd 
No. 1684 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(EPT Pty Ltd) Order No. 1946 of 1990 and shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal Trades (EPT Pty 
Ltd) Order No. 1684 of 1993 and shall replace the Metal 
Trades (EPT Pty Ltd) Order No. 1946 of 1990. 



2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 
2A.—State Wage Case Principles—December 1993. 

It is a condition of this Order that any variation to its terms 
on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by EPT Pty Ltd on steel fabrication work at the 
Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Rare December Total 
Per 1993 Rate 

Week Safety 
Net 

Adjustment 
Per 

Week 

Classification: $ $ $ 
Welder—Special Class 479.20 8.00 487.20 
Welder—First Class 470.70 8.00 478.70 
Boilermaker 470.70 8.00 478.70 
Fitter 470.70 8.00 478.70 
Certificated Rigger 442.40 8.00 450.40 
Rigger—Other 430.00 8.00 438.00 
Tradesperson's 

Assistant/Grinder 405.30 8.00 413.30 
(2) The Safety Net Adjustment column set out in this 

clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage'' which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 

(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 
is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

10.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
Electric Power Transmission Pty Ltd & Others. 

No. 1676 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
& the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Mr B. 
Williams and Mr P. Stillman on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are employed on main- 
tenance work for the named respondents engaged 
in the iron ore production and processing industry 
in the Pilbara area of the State of Western 
Australia shall be subject to the terms and 
conditions of employment as contained in the 
Schedule attached hereto. 



2. That this Order shall replace the Pilbara Mainte- 
nance Work Order No. 1965 of 1990 and shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
January, 1994. 

(Sgd.) G.G. HALL1WELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Pilbara Maintenance 
Work Order No. 1676 of 1993 and shall replace the Pilbara 
Maintenance Work Order No. 1965 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Date of Operation 
4. Scope and Area 
5. General Conditions of Employment 
6. Rates of Pay 
7. Special Rates and Provisions 
8. Annual Leave Loading 
9. Travelling on Engagement or Termination of 

Employment or on Recreation Leave 
10. Redundancy 
11. Adjustment of Rates 

Schedule of Named Employers 

2A.—State Wage Case Principles—December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

4.—Scope and Area. 
This Order shall apply to the employees classified in 

Clause 6.—Rates of this Order who are employed by the 
employers named in the schedule attached hereto on 
maintenance work for employers engaged in the iron ore 
production and processing industry in the Pilbara area of the 
State of Western Australia but shall not apply to any 
employee covered by the Electrical Contracting Industry 
Award No. R 22 of 1978. 

5.—General Conditions of Employment. 
(1) The conditions of employment prescribed by this 

Order shall apply notwithstanding the provisions of any 
award which applies to the employees covered hereby and 
shall be in lieu of all such provisions. 

(2) Except as provided in this Order the conditions of 
employment which shall apply to the employees covered 
hereby shall be as prescribed in Part 1—General of the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

6.—Rates of Pay. 
(1) (a) Subject to Clause 7.—Special Rates and Provisions 

of this Order the ordinary weekly rate of wage shall be as 
set out hereunder and shall be inclusive of all special rates 
and allowances including those specified in Clause 18.— 
Special Rates and provisions in Part 1—General of the 
Metal Trades (General) Award 1966 No. 13 of 1965 and be 
paid as an "all purpose" rate. 

(b) The Safety Net payments set out in this clause 
represents a payment which shall be absorbed into overa- 
ward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 

would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The Safety Net payment is an $8.00 adjustment reflecting 
the application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the State Wage decision of 24th 
December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(2) Classification 

(a) Mechanical 
Tradespcrson— 
Special Class 
Instrument Fitter 
Welder—special class 
Welder—first class 
Fitter 
Electrician 
Motor mechanic 
Sheetmetal 
employee— 
First Class 
Machinist—First 
Class Engineering 
Boilermaker 
Tradesperson the 
greater part of 
whose time is 
occupied in 
marking off and/or 
template making 
Certificated rigger 
or scaffolder 
Rigger or 
scaffolder—other 
Tool and material 
storeperson 
Tradesperson's 
Assistant 
Tradesperson's 
assistant who from 
time to time uses 
a grinding machine 
Grinder using 
portable machine 
Crane attendant 
and dogman 
Lagger— 
First six months 
experience 310.20 63.40 8.00 381.60 
Second and third 
six months 
experience 311.70 65.40 8.00 385.10 
Fourth and fifth 
six months 
experience 315.% 65.60 8.00 389.50 
Thereafter 317.40 66.60 8.00 392.00 

Weekly Rate Safety Net Total Rate 
Payment Per Week 

$ $ $ 
(b) Driver of Mobile 

Crane— 
Up to 8 tonnes 448.30 8.00 456.30 
Over 8 tonnes but not 
exceeding 15 tonnes 455.70 8.00 463.70 
Over 15 tonnes but not 
exceeding 40 tonnes 464.30 8.00 472.30 
Over 40 tonnes but not 
exceeding 80 tonnes 471.00 8.00 479.00 
Over 80 tonnes but not 
exceeding 100 tonnes 476.30 8.00 484.30 
Over 1(X) tonnes but not 
exceeding 140 tonnes 483.80 8.00 491.80 
Over 140 tonnes but not 
exceeding 180 tonnes 494.00 8.00 503.00 
Over 180 tonnes but not 
exceeding 220 tonnes 507.50 8.00 515.50 
Over 220 tonnes 525.00 8.00 533.00 

(c) Driver of Stiff Leg 
Crane— 471.00 8.00 479.00 

Base Additional 
Rate Rate 

$ $ 

386.60 84.90 
380.10 80.00 
371.40 80.00 
362.80 80.00 
362.80 80.00 
362.80 80.00 
362.80 80.00 

362.80 80.00 

362.80 80.00 
362.80 80.00 

367.00 80.00 

345.70 68.90 

334.70 67.60 

323.10 65.80 

310.20 64.30 

311.70 65.80 

315.90 65.70 

334.70 67.60 

Safety Net Total Wage 
Payment Per Week 

$ $ 

8^00 479.50 
8.00 468.10 
8.00 459.40 
8.00 450.80 
8.00 450.80 
8.00 450.80 
8.00 450.80 

8.00 450.80 

8.00 450.80 
8.00 450.80 

8.00 455.00 
8.00 422.60 

8.00 410.30 

8.00 396.90 

8.00 382.50 

8.00 385.50 
8.00 389.60 

8.00 410.30 



(3) Leading Hand 
In addition to the appropriate total wage prescribed in this 

clause a leading hand shall be paid: 

$ 
(a) if placed in charge of not less than three 

and not more than 10 other employees 16.60 
(b) if placed in charge of more than 10 and 

not more than 20 other employees 25.40 
(c) if placed in charge of more than 20 other 

employees 32.80 
(4) In addition to the rate of wage prescribed in subclause 

(2) of this clause each employee in paragraph (a) thereof 
shall be paid the Construction Allowance prescribed in the 
Metal Trades (General) Award 1966 No. 13 of 1965 for an 
employee engaged on the Construction of a Large Industrial 
Undertaking or a Large Civil Engineering Project. 

7.—Special Rates and Provisions. 
(1) (a) Subject to paragraph (b) hereof an employee who 

is working in an area for which a disability allowance is 
prescribed in— 

(i) Clause 6 of Part 2 of the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Indus- 
trial Agreement No. 28 of 1977; 

(ii) subclause (1) of Clause 28 of the Iron Ore 
Production and Processing (Goldsworthy Mining 
Limited) Award No. A 43 of 1981; 

(iii) subclause (1) of Clause 17 of the Mt Newman 
Mining Award No. ACR 133 of 1977; or 

(iv) subclause (1) of Clause 34 of the C.R.R.I.A. Iron 
Ore Production and Processing Industrial Agree- 
ment No. 10 of 1979 

or any industrial agreement or award entered into or issued 
to replace any such agreement or award shall be paid the 
disability allowance which is so prescribed for that area. 

(b) The employer and the union concerned may agree in 
writing that, in lieu of any payment to which an employee 
may be entitled under paragraph (a) hereof, each employee, 
wherever employed on site by the employer, be paid a stated 
allowance to compensate for the "average disabilities" 
experienced on that site. 

(c) Nothing herein contained shall reduce any disability 
allowance presently being paid to an employee. 

(2) (a) The employer shall supply to each employee, 
within one month of the commencement of his/her 
employment, one pair of steel capped safety boots. 

(b) A replacement pair of steel capped safety boots shall 
be supplied by the employer to any employee if he/she 
satisfies the employer that the initial issue of such boots or 
the pair he/she presently possesses needs replacing through 
fair wear and tear arising out of or in the course of his 
employment. 

(c) All safety boots issued pursuant to the provisions of 
this subclause shall remain the property of the employer. 

(3) The employer shall supply a sheetmetal employee— 
first class with the whole of the tools required. 

8.—Annual Leave Loading. 
Notwithstanding the provisions of paragraph (c) of 

subclause (3) of Clause 23. —Holidays and Annual Leave 
of Part 1—General of the Metal Trades (General) Award 
1966 No. 13 of 1965 the loading prescribed in the said 
paragraph shall apply to proportionate leave due to an 
employee whose employment is terminated by his/her 
employer for any cause other than misconduct. 

9.—Travelling on Engagement or Termination of Employ- 
ment or on Recreation Leave. 

(1) Where an employee is engaged by the employer other 
than in the locality in which work is being carried out under 
this Order and the employee is directed to proceed to that 

locality then, should he/she comply with such direction but 
subject to the provisions of subclause (3) of this clause: 

(a) the employer shall pay all reasonable expenses 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation in- 
curred by the employee; and 

(b) the employee shall be paid at the ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(2) Where an employee: 
(a) who leaves his/her employment after six months 

employment with the employer, or 
(b) whose employment is terminated by his/her 

employer, except for incompetency within one 
working week of his commencing work or for 
misconduct, 

and in either instance subject to the provisions of Clause 
7.—Contract of Service of the Metal Trades (General) 
Award 1966 No. 13 of 1965, returns to the place from 
whence he/she first proceeded to the locality or to a place 
less distant than or equidistant to the place from which 
he/she first proceeded the employer shall pay all expenses, 
including fares, transport of tools, meals and if necessary 
suitable overnight accommodation, incurred by the em- 
ployee in so returning. Provided that the employer shall in 
no case be liable to pay a greater amount under this 
subclause than he/she would have paid if the employee had 
returned to the place from which he/she first proceeded to 
the locality in which the work is carried out. 

(3) The employer may deduct the amount of the forward 
fare from the employee's first or later wages but the amount 
so deducted shall be refunded to the employee if he/she 
continues to work for three months, or, if the work ceases 
sooner, for so long as the work continues. 

(4) (a) An employee who is engaged by the employer 
other than in the locality in which work is being carried out 
under this Order, and who is directed to proceed to that 
locality may return to the place of engagement or to Perth 
or to any other place at a weekend to be mutually agreed 
upon between the employee and his/her employer: 

(i) After four continuous months' service with his/her 
employer; and in addition to the weekend the 
employee shall be entitled to two days leave on 
ordinary pay subject to the provisions of para- 
graph (b) hereof; and 

(ii) After each further period of four months' continu- 
ous service with his/her employer; and in addition 
to the weekend, the employee shall be entitled to 
two days leave, one of which days shall be on 
ordinary pay subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns to the place of engagement 
or to Perth or any other place in accordance with the 
provisions of this subclause and returns to the job and 
commences work at the time arranged with his/her 
employer, on the first working day for that employee 
immediately following the period of leave referred to in 
paragraph (a) hereof, that employee shall be paid at the 
completion of the first pay period commencing on or after 
the day upon which the employee returns to work from the 
leave taken pursuant to paragraph (a) hereof the ordinary pay 
for that period of leave and the actual cost of air fares 
incurred in travelling to the place of engagement or to Perth 
or to any other place and to the job and which in no case 
shall exceed the cost of an economy air fare from the job 
to Perth and return. 

(c) The entitlement to leave and travelling accruing to an 
employee pursuant to subclause (a) hereof may be availed 
of as soon as reasonably practicable after it becomes due and 
if it is not availed of within one month after it so becomes 
due the entitlement shall lapse. 

(5) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to claim 
payment pursuant to Clause 24.—Absence Through Sick- 
ness of the Metal Trades (General) Award 1966 No. 13 of 
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1965 or time spent on holidays pursuant to subclause (1) of 
Clause 23.—Holidays and Annual Leave of the Metal 
Trades (General) Award 1966 No. 13 of 1965 shall not count 
for determining his/her rights to travel and leave under the 
provisions of subclause (4) of this clause. 

10.—Redundancy. 
(1) Subject to the provisions of subclause (2) and (3) of 

this clause the termination of the employment of any 
employee shall be on the basis that he/she shall not be 
retrenched by his/her employer before an employee in 
his/her classification who has been employed with that 
employer for a shorter time. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to an employee who an employer for a 
particular reason associated with the efficient conduct of 
his/her business desires to retain in preference to another 
employee who has longer service with that employer but 
only if the employer gives the union concerned at least seven 
days' notice of his intention to retain that employee; and 

(a) the union agrees to that employee being so 
retained; so 

(b) in the event of disagreement, the Registrar so 
determines. 

(3) The provisions of this clause do not operate to prevent 
the dismissal of any employee for misconduct or unsatisfac- 
tory service. 

11 .—Adjustment of Rates. 
(1) The rates prescribed for classifications in paragraph 

(a) of subclause (2) of Clause 6.—Rates of Pay of this Order 
shall be adjusted from time to time to reflect any variation 
of rates for the same classifications prescribed in Clause 
10.—Wages of Part II—Construction Work of the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

(2) The rates prescribed in paragraph (b) and (c) in 
subclause (2) of Clause 6.—Rates of Pay of this Order shall 
be adjusted from time to time to reflect any variation of rates 
for the same classifications prescribed in subclause (2) of 
Clause 27.—Wages of the Engine Drivers' (Building and 
Steel Construction) Award No. 20 of 1973 arising from any 
decision of the Commission in Court Session. 

Schedule of Named Employers 
Electric Power Transmission Pty Limited 
Transfield (W.A.) Pty Limited 
Pilbara Industries Pty Limited 
McFee Engineering Pty Limited 
I.E. Thomson (W.A.) Pty Limited 
Clyde-Carruthers Pty Limited 

METAL TRADES (GENERAL) AWARD 1966. 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Minesite Motors (W.A.) Pty Ltd & Others. 
No. 1677 of 1993. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
Having heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondents, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are employed by the 
respondents on mechanical, maintenance and 
fabrication work at Newman shall be subject to the 
terms and conditions of employment as contained 
in the Schedule attached hereto. 

2. That this Order shall replace the Newman Metal 
Trades Order 1991 and shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Newman Metal Trades 
Order 1993 and will replace the Newman Metal Trades 
Order 1991 and subject to its terms shall supplement the 
Metal Trades (General) Award 1966 No. 13 of 1965. 

1 A.—State Wage Principles December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustment of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles—December 1993 
2. Arrangement 
3. Area and Scope 
4. General Conditions of Employment 
5. Term 
6. Rates of Pay 
7. Adjustment of Rates 
8. Travel Assistance 
9. Hours 

10. Accommodation 
11. Public Holidays 
12. Annual Leave 
13. No Extra Claims 

Schedule A—Employers Bound 

3.—Area and Scope. 
This Order shall apply to the employers listed in Schedule 

A—Employers Bound of this Order and to their employees 
who are employed on mechanical, maintenance and fabrica- 
tion work at Newman and bound by the following award and 
to the union listed hereunder: 

Award; 
Metal Trades (General) Award 1966 No. 13 of 
1965, Part 1. 

Union: 
Metal and Engineering Workers' Union—West- 
em Australian Branch. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
award are consistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Term 
This Order shall commence to operate on and from the 

first pay period commencing on or after the 1st January, 
1994 for a period of one year. 
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6.—Rates of Pay. 
(1) The ordinary hourly rate of wage payable to adult 

employees shall be as set out hereunder: 
Classification: Column A Column B Column C 

Hourly Rate Hourly Rate Hourly Rate 
Tradespersons: 
Mechanic ) $12.67 inclusive December 1993 $12.88 
Hydraulic Fitter ) of tool allowance Safety Net inclusive 
Boilermaker ) and construction Adjustment of too! 
Electrician ) allowance 21 cents allowance 
Panel Beater ) and 
Automotive ) construction 

Electrician ) allowance 
Trades Assistant ) $10.71 inclusive December 1993 $10.92 

Labourer: ) of construction Safety Net inclusive 
allowance Adjustment of 

21 cents construction 
allowance 

(2) (a) The rates in Column A will apply from the first 
pay period commencing on or after 21st August, 1991. 

(b) The rates in Column B reflect the December 1993 
Safety Net Adjustment. 

(c) The rates in Column C will apply from the beginning 
of the first pay period commencing on or after 1st January, 
1994. 

(3) The Safety Net Adjustment column set out in this 
clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(4) Apprentices: 
(a) Wage per week expresses as a percentage of the 

"Tradesperson's rate": 
Four Year Term % 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term 
First six months 42 
Next year 55 
Next year 75 
Final year 88 

Three Year Term 
First year 55 
Second year 75 
Third year 88 

(5) Junior Employees: 
(a) Wage per week expressed as a percentage of the 

"Trades Assistant Rate": 
% 

Under 16 years of age 35 
16 years of age 45 
17 years of age 55 
18 years of age 65 
19 years of age 78.5 
20 years of age 93 

7.—Adjustment of Rates. 

The wages prescribed in Clause 6.—Rates of Pay of this 
Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in a State Wage Case, in line 
with the Metal Trades (General) Award 1996 No. 13 of 
1965. 

8.—Travel Assistance. 

(1) Annual leave travel assistance equating to a single 
return air fare from Newman to Perth shall be supplied 
provided that an employee has had one year's continuous 
service with the employer. 

(2) Provided that where the employee is a married 
employed whose spouse and dependants reside with them 
in the area of their employment for a period of six months 
or more, the spouse and each dependant shall be entitled to 
annual leave travel assistance in respect of any one 
completed year of service of the employee of a return air fare 
to Perth. 

Dependants over three years and under 16 years unless the 
dependant over 16 years is a bona fide full time student shall 
be entitled to these provisions. 

Provided neither the spouse nor dependants receive travel 
assistance from any other employer. 

Notwithstanding the provisions of Clause 13.—Hours of 
the Metal Trades (General) Award 1966 No. 13 of 1965 
rostered days off may be accrued up to 5 days by agreement 
between the employer and employee. 

10.—Accommodation. 

A weekly accommodation allowance of $110.00 shall be 
provided except in circumstances where equitable assistance 
is agreed by the employer and employee and shall be varied 
from time to time upon application in accordance with 
variations in Location Allowances ordered by the Commis- 
sion in Court Session. 

11.—Public Holidays. 

Notwithstanding the provisions of Clause 23(l)(a)— 
Holidays and Annual Leave of the Metal Trades (General) 
Award 1966 No. 13 of 1965 the following day or the days 
observed in lieu shall be allowed as holidays without 
deduction of pay, namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

12.—Annual Leave. 

Notwithstanding the provisions of Clause 23(3)(a)— 
Holidays and Annual Leave of the Metal Trades (General) 
Award 1966 No. 13 of 1965 a period of five consecutive 
weeks shall be allowed annually to an employee by the 
employer after a period of 12 months continuous service 
with that employer. 

13.—No Extra Claims. 

An express condition of this Order is that the union bound 
will make no extra claims, with respect to the conditions set 
out in this Order, on the employers bound, for the term of 
this Order. 
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Schedule A—Employers Bound. 
Ampol Workshop 
Newman WA 6753 
BP Service Station 
Newman WA 6753 
East Pilbara Panel Service 
Newman WA 6753 
Minesite Motors (WA) Pty Ltd 
Mine Services Light Industrial Area 
Newman WA 6753 

METAL TRADES (GENERAL) AWARD. 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
SDR Construction. 
No. 1682 of 1993. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
Having heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(SDR Construction) Order No. 1942 of 1990 and 
shall have effect from the beginning of the first 
pay period commencing on or after the 1st day of 
January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Metal Trades (SDR 
Construction) Order No. 1682 of 1993 and shall replace the 
Metal Trades (SDR Construction) Order No. 1942 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 

7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 

2A.—State Wage Case Principles—December 1993 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by SDR Construction on steel fabrication work at 
the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1 st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Base Additional December 1993 Total Rate Rate Allowance Safety Net Per Week 
Classification: Adjustment $ $ $ $ Welder—Special 

Class 451.40 29.40 8.00 488.80 Welder—First 
Class 442.90 29.40 8.00 480.30 Boilermaker 442.% 29.40 8.00 480.30 Fitter 442.% 29.40 8.00 480.30 Certificated 
Rigger 414.60 29.40 8.00 452.00 Rigger—Other 402.30 29.40 8.00 439.70 Tradesperson's 
Assistant/ 377.50 29.40 8.00 414.90 Grinder 
(2) The Safety Net Adjustment column set out in this 

clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the ' 'award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, atten- 
dance bonus, penalty rates, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
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prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 
is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

This Order shall apply for a period of two years from the 
date of issue. 

METAL TRADES (GENERAL) AWARD 1966. 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

Transfield Ply Ltd (Western Australian Division). 
No. 1681 of 1993. 

Metal Trades (General) Award 1966. 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
Having heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(Transfield Pty Ltd Western Australian Division) 
Order No. 1941 of 1990 and shall have effect from 
the beginning of the first pay period commencing 
on or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal Trades 
(Transfield Pty Ltd Western Australian Division) Order No. 
1681 of 1993 and shall replace the Metal Trades (Transfield 
Pty Ltd Western Australian Division) Order No. 1941 of 
1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 

2A.—State Wage Case Principles—December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by Transfield Pty Ltd Western Australian 
Division on steel fabrication work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Base Additional December 1993 Total Rate 
Rate Allowance Safety Net Per Week Adjustment 

Classification: $ $ $ $ 
Welder—Special 

Class 451.40 29.40 8.00 488.80 
Boilermaker the 

greater part of 
whose time is 
occupied in marking 
off and/or template 
making 447.10 29.40 8.00 484.50 

Welder—First 
Class/Boilermaker/ 
Fitter/Machinist— 
First Class 442.90 29.40 8.00 480.30 

Certificated 
Rigger 414.60 29.40 8.00 452.00 

Rigger—Other 402.30 29.40 8.00 439.70 
Machinist—Second 

Class 394.00 29.40 8.00 431.40 
Tool and Material 

Storeperson 388.70 29.40 8.00 426.10 
Tradesperson's 

Assistant/Grinder 377.50 29.40 8.00 414.90 
(2) The Safety Net Adjustment column set out in this 

clause represents a payment which shall be absorbed into 
overaward payments. 

An ''Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 

15831—8 
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in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 
is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

10.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
United Construction Pty Ltd. 

No. 1680 of 1993. 
Metal Trades (General) Award 1966. 

No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
Having heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(United Construction Pty Limited) Order No. 
1952 of 1990 and shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

This Order shall be known as the Metal Trades (United 
Construction Pty Ltd) Order No. 1680 of 1993 and shall 
replace the Metal Trades (United Construction Pty Ltd) 
Order No. 1952 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 

2A.—State Wage Case Principles—December 1993. 

It is a condition of this Order that any variation to its terms 
on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by United Construction Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 

Except as provided in this Order, the provisions of Part 
1—General of the Metal Trades (General) Award 1966 
No. 13 of 1965 shall apply to employees covered by this 
Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
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inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Rate Per Week December 1993 Total Rate 
Safety Net Per Week 
Adjustment 

Classification: $ $ S 
Welder—Special Class 479.20 8.00 487.20 
Welder—First Class 470.70 8.00 478.70 
Boilermaker 470.70 8.00 478.70 
Fitter 470.70 8.00 478.70 
Certificated Rigger 442.40 8.00 450.40 
Rigger—Other 430.00 8.00 438.00 
Tradesperson's Assistant/ 

Grinder 405.30 8.00 413.30 
(2) The Safety Net Adjustment column set out in this 

clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage'' which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 
is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

10.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 

Western Construction Unit Trust 
No. 1679 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Kwinana workshop shall be subject to the terms 
and conditions of employment as contained in the 
Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(Western Construction Unit Trust) Order No. 
1951 of 1990 and shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of January, 1994. 

(Sgd.) G.G. HALLIWELL. 
fL.S.l Senior Commissioner. 

Schedule. 
1.—Title. 

This Order shall be known as the Metal Trades (Western 
Construction Unit Trust) Order No. 1679 of 1993 and shall 
replace the Metal Trades (Western Construction Unit Trust) 
Order No. 1951 of 1990. 

2.—Arrangement. 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 
2A.—State Wage Case Principles—December 1993. 

It is a condition of this Order that any variation to its terms 
on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
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employed by Western Construction Unit Trust on steel 
fabrication work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Rate December Total Rate 
Per Week 1993 

Safety Net 
Adjustment 

Per Week 

Classification: $ $ $ 
Welder—Special Class 479.20 8.00 487.20 
Welder—First Class 470.70 8.00 478.70 
Boilermaker 470.70 8.00 478.70 
Fitter 470.70 8.00 478.70 
Certificated Rigger 442.40 8.00 450.40 
Rigger—Other 430.00 8.00 438.00 
Tradesperson's 

Assistant/Grinder 405.30 8.00 413.30 
(2) The December 1993 Safety Net Adjustment column 

set out in this clause represents a payment which shall be 
absorbed into overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work shall be paid a flat 

allowance of $8.30 per day for each completed day worked. 

8.—No Reduction. 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.—Rates of Pay 
of this Order for the classification of work in which he/she 

is employed, shall not have that wage reduced as a 
consequence of the issuance of this Order. 

9.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

This Order shall apply for a period of two years from the 
date of issue. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

World Services and Construction Pty Ltd. 
No. 1678 of 1993. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1994. 

Order. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr B. Williams and Mr P. Stillman on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

1. That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 No. 13 of 1965 as 
amended, employees who are members or are 
eligible to be members of the Metals and 
Engineering Workers' Union—Western Austra- 
lian Branch and who are employed by the 
respondent on steel fabrication work at the 
Rockingham workshop shall be subject to the 
terms and conditions of employment as contained 
in the Schedule attached hereto. 

2. That this Order shall replace the Metal Trades 
(World Services and Construction Pty Ltd— 
Kwinana) Order No. 1955 of 1990 and shall have 
effect from the beginning of the first pay period 
commencing on or after the 1st day of January 
1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Metal Trades (World 

Services and Construction Pty Ltd—-Kwinana) Order No. 
1678 of 1993 and shall replace the Metal Trades (World 
Services and Construction Pty Ltd—Kwinana) Order No. 
1955 of 1990. 

2.—Arrangement 
1. Title 
2. Arrangement 

2A. State Wage Case Principles—December 1993 
3. Area and Scope 



4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. Adjustment of Rates 
9. Term 

2A.—State Wage Case Principles—December 1993. 
It is a condition of this Order that any variation to its terms 

on or from the 24th day of December, 1993, including the 
Arbitrated Safety Net Adjustments of up to $8.00 per week, 
shall not be made except in compliance with the Principles 
set down by the Commission in the Reasons for Decision 
in Matter No. 1457 of 1993. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award 1966 No. 13 of 1965 and who are 
employed by World Services and Construction Pty Ltd on 
steel fabrication work at the Rockingham workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1st January, 1994. 

5.—General Conditions of Employment. 
Except as provided in this Order, the provisions of Part 

1—General of the Metal Trades (General) Award 1966 No. 
13 of 1965 shall apply to employees covered by this Order. 

6.—Rates of Pay. 

set out in subclause (1) of this Clause will be replaced with 
a wage structure which properly reflects the base rate and 
supplementary payments and/or any other wage components 
prescribed under Clause 32.—Wages of the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

(4) The tool allowance provision prescribed by Clause 
32.—Wages, subclause (8) of the Metal Trades (General) 
Award 1966 No. 13 of 1965 shall apply. 

7.—Attendance Bonus. 
An employee who attends work on each of the ordinary 

working days in a week and completes his/her ordinary 
working hours in that week shall be paid an allowance of 
$6.00 per day for each completed day worked. 

8.—Adjustment of Rates. 
The wages prescribed in Clause 6.—Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case. 

9.—Term. 
This Order shall apply for a period of two years from the 

date of issue. 

OPTICAL MECHANICS' AWARD 1971 
No. 9 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Laubman & Pank Optometrists (WA) & Others. 

No. 1595 of 1993. 

Optical Mechanics' Award 1971 
No. 9 of 1970. 

CHIEF COMMISSIONER W.S. COLEMAN. 

(1) The ordinary weekly rate of wage payable to adult 
employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid as 
an "all purpose" rate. 

Base Additional December Total Rate 
1993 Rate Allowance Safety Net Per Week 

Adjustment CLASSIFICATION: $ $ $ $ 
Welder—Special Class 451.40 29.40 8.00 488.80 
Welder—First Class 442.90 29.40 8.00 480.30 
Boilermaker 442.90 29.40 8.00 480.30 
Fitter 442.90 29.40 8.00 480.30 
Certificated Rigger 414.60 29.40 8.00 452.00 
Rigger—Other 402.30 29.40 8.00 439.70 
Tradesperson's 
Assistant/Grinder 377.50 29.40 8.00 414.90 

(2) The Safety Net Adjustment column set out in this 
clause represents a payment which shall be absorbed into 
overaward payments. 

An "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "service 
increment" or any term whatsoever) which an employee 
would receive in excess of the "award wage" which applied 
immediately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24th December, 
1993 (Application No. 1457 of 1993) for the classification 
in which such employee is engaged. Provided that such 
payment shall exclude overtime, shift allowances, penalty 
rates, attendance bonus, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The December 1993 Safety Net Adjustment is an $8.00 
adjustment reflecting the application of the Arbitrated 
Safety Net Adjustment Principle enunciated in the State 
Wage decision of 24th December, 1993. 

14 March, 1994. 
Order. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 167 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Optical Mechanics' Award, 1971 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after the 31 st day 
of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L-S.] Chief Commissioner. 

Consistent with the requirements of that Principle the 
$8.00 Safety Net Adjustment is absorbable to the extent of 
any equivalent amount in rates of pay—whether overaward 
or industrial agreement—in excess of the minimum rates 
(classification rate and supplementary payment) prescribed 
in accordance with the September 1989 State Wage Case 
decision. 

(3) In replacing this Order to give effect to subsequent 
wage increases arising out of decisions of the Commission 
in Court Session in the State Wage Case, the wage structure 
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Schedule. 

1. Clause 24.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu thereof: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

DaCp ASNA Minimum 

Schedule. 

1. Clause 22.—Rates of Pay: Delete subclause (1) 
together with the provision appearing before this subclause 
and insert in lieu the following: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Adults (total wage per week) 
Optical Mechanic 39 
Optical Worker: 
First 3 months of 
experience 31 
Thereafter 34 

8.00 405.60 

8.00 324.30 
8.00 350.40 

2. Schedule B—Respondents: Delete the name and 
address for Laubman & Pank Optometrists (WA) Pty Ltd 
and insert the following: 

Laubman & Pank Optometrists (WA) Pty Ltd 
726 Hay Street 
PERTH WA 6000 

PAINT AND VARNISH MAKERS' AWARD 
No. 22 of 1957. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Dulux Australia Ltd and Others. 

No. 1596 of 1993. 

Paint and Varnish Makers' Award. 
No. 22 of 1957. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March, 1994. 

Order. 

Having heard Ms S. Mayman on behalf of the Applicant and 
there was no appearance on behalf of the Respondents, and 
being satisfied that this application for an $8.00 per week 
wage increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 166 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Paint and Vamish Makers' Award No. 22 
of 1957 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Adult Employees 
Bulk Paint Tinting— 
First three months training and 

experience 
After three months training and 

experience 
Vamish Making— 
First three months training and 

experience 
After three months training and 

experience 
Paint Mixing and/or Operator of 
Wet Grinding Machine of any 
kind— 

First three months training and 
experience 

After three months training and 
experience 

Caustic Plant— 
First three months training and 

experience 
After three months training and 

experience 
All Others— 
First three months training and 

experience 
After three months training and 

experience 

PASTRYCOOKS' AWARD No. 24 of 1981 
No. A 24 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Bakewell Pies (1978) Pty Ltd & Others 

No. 1084A of 1992. 

Pastrycooks' Award No. 24 of 1981 
No. A 24 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

12 April 1994. 

HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Pastrycooks' Award No. 24 of 1981 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 4th 
day of March, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
Clause 10.—Wages: Delete paragraph (a) of subclause (1) 

and insert in lieu thereof the following: 
(a) The total minimum wage payable each week shall 

consist of appropriate allowances and the Award 
Rate (Base Rate plus Supplementary Payment) as 
set out in this clause: 
Classification Base Supple- Award 

Rate mentary Rate 
Payment 

$ $ $ 
Single Hand Pastrycook 371.10 42.10 413.20 
Pastrycook 365.20 45.80 411.00 
Cake Decorator 359.40 8.00 367.40 
Assistant 329.60 8.00 337.60 

PLASTIC MANUFACTURING AWARD 1977 
No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Gay-Dor Plastics Ltd and Others. 

No. 1600 of 1993. 
COMMISSIONER G.L. FIELDING. 

14 March 1994. 
Reasons for Decision. 

The Commissioner: The Applicant seeks to amend the 
Plastic Manufacturing Award 1977 to increase the rates of 
pay by $8.00 per week. The Respondent objects to the 
Commission entertaining the application. In short, the 
Respondent argues that the application was not made by, or 
on behalf of, the Applicant in accordance with its Rules and 
thus there is not a valid application before the Commission. 

The Notice of Application bears the imprint of the 
Common Seal of the Applicant, together with the signature 
of a person who, it is acknowledged, is not, and was not at 
any material time, the Secretary of the Applicant but, rather, 
at all material times was a research officer in its employ. The 
evidence reveals that that person was authorised in writing 
by the Secretary to sign the Notice of Application on behalf 
of the Applicant, but the Respondent asserts that the 
Applicant's Rules require the Secretary to sign such an 
application. 

The Respondent refers to, and relies upon. Rule 36 of the 
Applicant's Rules, which relevantly provides— 

"The Secretary shall be the Chief Executive Officer 
of the Union. ... 

... The Secretary shall be the Registered Officer to 
sue or be sued on behalf of the Union." 

The Respondent argues that the import of this Rule is that 
the Secretaiy, and the Secretary alone, must sign the Notice 
of Application in order for the proceedings to be properly 
instituted. In support of its argument, the Respondent relies 
on the decision of the Industrial Commission of New South 
Wales in Australasian Meat Industry Employees Union, 
Newcastle and Northern Branch v. F.C. Nichols (Wholesale) 
Pty Ltd (1986) 28 IR 421. The rules of the Union in that case 
stipulated, amongst other things, that "the Secretary shall 
be the officer to sue and be sued on behalf of the Union, but 
within the limits of the Union as defined by the Federal or 
Branch Rules ...". It was held that a Notice of Motion 
instituting the appeal in the name of the Union, but signed 
by a person who was not the Secretary, was invalid since 
that person was not a person who could, under the rules, 

institute the appeal, even though he deposed that he was 
authorised by the Union to "make" the appeal. 

Regulation 8 of the Industrial Relations Commission 
Regulations 1985 requires that proceedings of the nature of 
those now before the Commission shall be commenced by 
Notice of Application in accordance with Form 1 of the 
Regulations, as indeed was the case in this instance. 
Furthermore, Regulation 8(2)(a) provides that a Notice of 
Application shall "be signed by the applicant or his agent 
and where necessary be sealed by the applicant". 

There is no dispute that the seal affixed to the Notice of 
Application is the Common Seal of the Applicant. Rule 54 
of the Applicant's Rules provides, amongst other things, that 
the Secretary shall have custody of the Seal and that it shall 
in no case be used except by order of the President or Vice 
Presidents. Notably, for these purposes the Rules do not 
require the Secretary's signature to accompany its use on 
any particular document. Thus in respect of the requirement 
to fix the Applicant's Seal to the Notice of Application, the 
existence of the signature of someone other than the 
Applicant's Secretary is immaterial. Furthermore, in the 
absence of evidence to the contrary, the Seal is to be 
presumed to have been affixed by the proper person (see: 
Clarke v. Imperial Gas Co 4 B & Ad 315). 

It seems clear, as Mr Uphill for the Respondent contends, 
that the Industrial Relations Commission Regulations 1985 
require not only that the Seal of the Applicant be fixed to 
the Notice of Application, but that the Notice also be signed. 
Although the Applicant as a body corporate may sue or be 
sued in its own name, as section 60 of the Industrial 
Relations Act 1979 makes clear, it must necessarily do so 
through a natural person who can speak and act on its behalf. 
In my view, that is the purpose and object of the provisions 
of Rule 36 of the Applicant's Rules on which the 
Respondent relies. The necessity for the Applicant to have 
a natural person to act on its behalf in the conduct of 
proceedings applies as much to proceedings before the 
Commission as it does to proceedings in the traditional 
courts. For that reason, the reference in Rule 36 to "sue or 
be sued" should be construed widely to include all 
litigation, including litigation of an arbitral nature in the 
Commission. 

The effect of Rule 36 is to make the Secretary the 
Applicant's spokesperson for the purpose of litigation in 
which it is involved. In a practical sense the Secretaiy is the 
Union for the purposes of conducting the proceedings. In 
this respect it is noteworthy that section 31(2) of the 
Industrial Relations Act 1979 provides that where an 
organisation appears by its secretary, it is deemed to have 
appeared in person. 

Section 31 of the Act also provides that a party to 
proceedings in the Commission may appear in person or by 
an agent. There is no logical reason why this should not 
apply in the case of corporations. Indeed, the requirement 
on Form 27, the medium by which agents are appointed for 
the purpose of proceedings in the Commission, that the seal 
be affixed in appropriate cases, suggests that corporations 
can appoint agents. Furthermore, it is clear from the 
provisions of section 31 of the Act that an agent for these 
purposes is someone other than the secretary of an 
organisation. 

Regulation 88(5) provides that "(a) document instituting 
a proceeding or any subsequent document therein may be 
signed as necessary and lodged for filing by the duly 
appointed agent of the party on whose behalf it is filed". 
Thus once duly appointed as an agent, that agent is entitled 
to sign the Notice of Application. The entitlement for an 
agent to sign the proceedings is, in effect, statutory and not 
founded in this instance on the Applicant's Rules (see: 
Australian Glass Manufacturing Co Ltd v. Transport 
Workers' Union of Australia, Industrial Union of Workers, 
W.A. Branch (1992) 72 WAIG 1499). In my view, the 
Applicant's Rules cannot remove that entitlement from a 
duly appointed agent, just as a natural person who is a 
principal could not, without revoking the warrant of 
appointment, prevent his agent from signing the document 
while the warrant was extant. 



In my opinion, it would be perverse to read the 
Applicant's Rules as preventing it from appointing anyone 
other than its secretary to represent it in proceedings before 
the Commission. Indeed, Rule 52 provides that the 
Applicant "shall be represented at any proceeding before an 
Industrial Authority by the Secretary or any person the 
Union may appoint for that purpose". Before any person 
other than the Secretary can represent the Applicant in 
proceedings before the Commission, that other person must 
be appointed as an agent under and by virtue of section 31 
of the Act. As previously mentioned, the consequence is that 
once appointed, such a person has the power and authority 
by virtue of Regulation 88 to sign documents instituting 
proceedings in the Commission. 

In any event, I do not read Rule 36 as requiring the 
Secretary to sign the Notice of Application on the 
Applicant's behalf. At the most, it requires the Secretary to 
authorise the institution of the application. The requirement 
to sign the Notice of Application arises not under the Rules, 
but rather under Regulation 8. In my view, but for the 
requirement of Regulation 8, there would be no need for the 
Notice of Application to be signed at all, given that the seal 
may be affixed under the Applicant's Rules without being 
countersigned. In any event, having regard to the fact that 
the application is required to be made under the seal of the 
Applicant, there is much force to the Applicant's argument 
that the requirement to sign is little more than a ministerial 
act and thus one which, in the ordinary course of events, 
could be delegated, but in the circumstances I do not find 
it necessary to consider that question. 

The unchallenged evidence is that the Applicant pur- 
ported to appoint the person who signed the Notice of 
Application as its agent for the purposes of section 31. That 
appointment was not under the Seal of the Union as Form 
27 requires, but sensibly no point was taken by the 
Respondent as to that defect. Indeed, having regard to the 
provisions of Regulation 93 I doubt that that omission is 
fatal. Likewise, the failure of the person to signify on the 
Notice of Application that it was signed by her as agent for 
the Applicant, as Regulation 88(6) requires, is an omission 
which falls within the ambit of Regulation 93. 

For the foregoing reasons I conclude that there is nothing 
on its face to render the application currently before the 
Commission invalid, as the Respondent asserts. 

There is a marked difference between the facts in this case 
and those revealed in the Australasian Meat Industry 
Employees Union, Newcastle and Northern Branch Case 
(supra). In the Australasian Meat Industry Employees 
Union, Newcastle and Northern Branch Case (supra) the 
appeal, although purportedly made in the name of the 
Australasian Meat Industry Employees Union, Newcastle 
and Northern Branch was simply signed by an employee of 
the Union who signed the Notice of Motion as the 
"Applicant". Under the Industrial Arbitration (General) 
Regulations (NSW), then in force and applicable to those 
proceedings, there does not appear to be any provision as 
there is under the Industrial Relations Commission Regula- 
tions 1985 applying in this State for the formal appointment 
of an agent to represent parties, with its accompanying right 
to sign documents instituting proceedings before the 
Commission. Furthermore, unlike the Notice of Application 
now in question, the Notice of Motion purporting to initiate 
the proceedings in the Australasian Meat Industry Employ- 
ees Union, Newcastle and Northern Branch Case (supra) did 
not bear the seal of the Union. 

Even if the proceedings were instituted without proper 
authority, as the Respondent asserts, the decided authorities 
suggest that it is open to a corporation to ratify proceedings 
commenced without authority (see: Alexander Ward & Co 
Ltd v. Samyang Navigation Co Ltd [1975] 2 All ER 424; 
Danish Mercantile Co Ltd v. Beaumont (1951) Ch 680). 
Although section 26 of the Industrial Relations Act 1979 
does not operate to give the Commission authority it does 
not otherwise have, it does suggest that in considering an 
objection such as that now in question, which I take to be 
procedural in nature, the Commission should not take any 
stricter view than that taken by the traditional courts in 

respect of unauthorised proceedings instituted by or on 
behalf of corporations. 

The unchallenged evidence is that on 23 February 1994 
the Applicant's State Council, which exercises the "su- 
preme control vested in the members", resolved "that the 
Secretary's longstanding practice of instructing the Assis- 
tant Secretaries and Research Officers to sign applications 
and other documents to Industrial Tribunals is ratified". 
That resolution was passed in the context of an earlier 
resolution passed on 24 November last by the Council 
authorising the Secretary to make applications "(in) all 
State awards to ensure prompt variation for safety-net 
increases". I would have thought it beyond question that it 
was within the scope and authority of the Council to pass 
the ratifying resolution, particularly having regard to the 
provisions of Rule 52 and the consequences which flow 
therefrom under the Industrial Relations Commission 
Regulations 1985. 

It remains then to consider the merits of the application. 
The Respondent does not oppose the proposed amendments 
to the Award, which are made pursuant to the Safety Net 
Adjustment Principle, recently promulgated as part of the 
State Wage Fixing Principles. Clearly the application falls 
within the terms of that Principle. In particular, the Award 
has been the subject of a minimum rates adjustment. The 
parties are, however, not ad idem regarding an operative date 
for the amendments. The Applicant seeks an operative date 
on and from 11 January 1994, that being the date on which 
it formally requested that the matter be listed for hearing and 
determination. It draws attention to the decision in the 
December 1993 State Wage Case which authorised the 
Commission to fix an operative date, for changes made by 
virtue of the safety Net Adjustment Principle, retrospec- 
tively to 24 December 1993. Moreover, the Applicant 
asserts that there are a number of employees in the industry 
covered by the Award who work alongside those covered 
by the Plastics, Resins, Synthetic Rubbers and Rubbers 
(Plastic Sheet Fabrication) Award 1976, a Federal award 
which was similarly adjusted with effect from a date early 
in December 1993. The employees are also said to work 
alongside employees covered by the State Metal Trades 
(General) Award which was similarly amended with effect 
from 1 January last. The Respondent, on the other hand, 
submits that the State Wage Case Decision did not guarantee 
retrospectivity, but retained the requirement imposed by 
section 39 of Act that there be "special circumstances" 
warranting a measure of retrospectivity. The fact that some 
employees in the industry already have had the benefit of 
a wage adjustment of the kind now in question was said not 
to constitute a special circumstance. There is no nexus 
between this Award and the Federal Plastics, Resins, 
Synthetic Rubbers and Rubbers (Plastic Sheet Fabrication) 
Award 1976 and, moreover, there were a number of other 
employees in the industry working under awards other than 
those referred to by the Applicant who have only recently 
received the benefit of the wage adjustment. 

It is indeed the case that the State Wage Fixing Principles 
do not guarantee retrospectivity or, indeed, invite the claim 
for retrospectivity. They merely enable the Commission to 
make wage adjustments of this kind with a measure of 
retrospectivity, which was previously not possible under the 
former Principles. The Principles do not, and cannot, 
override the requirements of section 39 of the Act, that in 
the absence of agreement between the parties there be 
"special circumstances which make it fair and right", in the 
opinion of the Commission, to give retrospectivity to 
adjustment of the kind now in question. 

The mere fact that others in the industry might have 
received the benefit of a similar wage adjustment is not 
enough to find that a special circumstance exists, it must at 
least be a clear and well established nexus between the 
award in question and that to which the other employees 
work (see: Hospital Salaried Officers Association of 
Western Australia (Union of Workers) v. Association for the 
Blind of Western Australia (Inc.) (1982) 62 WAIG 2080). 
What is special in a particular case very much depends on 
the circumstances surrounding that case. In this case, it is 
very difficult to see what special circumstances are. The 
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plain fact of the matter is that there is no alternative but for 
the State Wage Case to come after the National Wage Case 
and therefore there would ordinarily be some measure of the 
delay involved in passing the wage adjustments resulting 
therefrom to employees covered under State awards. 
Moreover, the process requires, amongst other things, that 
the Commission receive the views of interested parties and 
having done so make a decision, and as is usually the case, 
where it proposes to make an order to give effect to that 
decision, it is essential that minutes be published and that 
the parties be afforded an opportunity to speak to the 
minutes. All that takes time and there is nothing special 
about delays resulting therefrom. Equally, as an amendment 
to an award requires a separate application and as there are 
often a number of awards covering a variety of vocations in 
an industry, there will frequently be differing operative dates 
for amendments resulting from those applications. 

In my assessment, the Respondents to this Award could 
reasonably be expected to have assumed that the Award 
would be amended as a result of the State Wage Case, 
particularly as the Award had been the subject of a minimum 
rates adjustment. The Notice of Application was filed well 
before the speaking to the minutes and it is reasonable to 
conclude that not long after the speaking to the minutes was 
completed the Award would be amended. Furthermore, 
whilst I do not accept the fact that other employees in the 
industry have had the benefit of the wage adjustment now 
in question is an important factor, as the Applicant claims, 
it is nonetheless a matter to be taken into consideration if 
only because of the industrial relations consequences in the 
workplace. On the other hand, it is reasonable to allow the 
Respondent time to instruct its agents in light of the 
Commission's order following the speaking to the minutes. 
In addition, it cannot be overlooked that there is usually 
some degree of controversy involved in requiring employers 
to backdate wage adjustments. Taking all those factors into 
consideration, I am of the view that the amendment should 
be made with effect from the first pay period commencing 
on and from 14 February last. 

Appearances: Ms S.M. Mayman on behalf of the 
Applicant. 

Mr J.N. Uphill on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Gay-Dor Plastics Ltd and Others. 
No. 1600 of 1993. 

Plastic Manufacturing Award 1977. 
No. 5 of 1977. 

COMMISSIONER G.L. FIELDING. 

14 March 1994. 
Order. 

Having heard Ms S.M. Mayman on behalf of the Applicant 
and Mr J.N. Uphill on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 
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period commencing on and from the 14th day of 
February, 1994. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

Schedule. 

Clause 22.—Classification Structure and Rates of Pay: 
Delete paragraphs (a) and (b) of subclause (2) of this clause 
and insert the following in lieu thereof— 

(2) Rates of Pay 

(a) The minimum weekly rate of wage payable 
to employees covered by this award shall be 
as follows: 

Base Supple- Award 
Rate mentary Payment 

$ per 
week 

Wage 

(i) Production Trainee 
—Grade 1 284.90 48.50 333.40 

(ii) Production Machine 
Assistant—Grade 2 292.20 49.50 341.70 

(iii) Machine Attendant 
—Grade 3 299.50 50.60 350.10 

(iv) Machine Operator/Setter 
—Grade 4 319.20 53.40 372.60 

(v) Leading Hand/Setter 
—Grade 5 337.40 56.10 393.50 

(vt) Production Systems 
Controller Trades- 
person 
—Grade 6 365.20 60.00 425.20 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the arbi- 
trated safety net adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
this clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment" is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever), which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

That the Plastic Manufacturing Award 1977 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the first pay 



PRINTING (GOVERNMENT) AWARD 1990 
No. A8 of 1990. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers 

and 
The Government Printer. 

No. 74 of 1994. 
Printing (Government) Award, 1990. 

No. A 8 of 1990. 
COMMISSIONER J.A. NEGUS. 

11 March 1994. 
Order. 

Having heard Mr R. Knox on behalf of the Applicant and 
Ms G. Kristianopulos on behalf of the Respondent, and by 
consent, the Commission, being satisfied that the parties 
have made sufficient progress under the Structural Effi- 
ciency Principle to allow for the 2.5% wage adjustment to 
be made pursuant to the June 1991 State Wage Decision and 
that the Safety Net Adjustment pursuant to the December 
1993 State Wage Decision is now properly available, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Printing (Government) Award, 1990 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 21 
January 1994. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 10.—Rates of Wages Insert the following: 
10A. Additional Payments 

2. Clause 10.—Rates of Wages: 
A. Delete the preamble, subclauses (1) and (2) of this 

clause and insert in lieu thereof the following: 
(1) Subject to this clause, an adult employee in 

a classification specified in the table set out 
in subclause (2) hereof (other than an 
apprentice), shall be paid at the respective 
total wage per week assigned to that class of 
work. 

The base rate and supplementary payment 
prescribed in subclause (2) hereof shall 
operate from the first pay period commenc- 
ing on or after 21 January 1994. 

(2) Classifications: 

the award shall receive the following addi- 
tional payments: 

Base Supple- Total Relativity 
Rate mentary Wage to Level 4 

Payment 
Printing Worker 
Level 1 $299.50 $50.60 $350.10 82% 
Level 2 $319.20 $53.40 $372.60 87.4% 
Level 3a $337.40 $56.00 $393.40 92.4% 
Level 3b $354.20 $58.40 $412.60 97.0% 
Printing Trades person 
Level 4 $365.20 $60.00 $425.20 100% 
Level 5 $383.50 $62.50 $446.00 105% 
Level 6 $401.70 $65.20 $466.90 110% 
Level 7 $420.00 $67.80 $487.80 115% 
Printing Officer 
Level 8 $438.30 $70.30 $508.60 120% 
Level 9 $456.50 $73.00 $529.50 125% 
Level 10 $474.80 $75.50 $550.30 130% 
Level 11 $493.00 $78.10 $571.10 135% 

B. Immediately following this clause insert the 
following new clause: 

10A.—Additional Payments. 
(1) In addition to the wages in Clause 10.—Rates 

of Wages, adult employees paid pursuant to 

Additional Total Wage 
Payment per week 

Printing Officer 
Level 1 $48.20 $398.30 
Level 2 $52.30 $424.90 
Level 3a $55.00 $448.40 
Level 3b $58.20 $470.80 
Printing Tradesperson 
Level 4 $59.60 $484.80 
Level 5 $62.70 $508.70 
Level 6 $65.30 $532.20 
Level 7 $68.90 $556.70 
Printing Officer 
Level 8 $71.60 $580.20 
Level 9 $74.20 $603.70 
Level 10 $76.90 $627.20 
Level 11 $80.60 $651.70 

SECURITY OFFICERS AND CLEANERS (WEST 
AUSTRALIAN NEWSPAPERS) AWARD 1992 

No. All of 1991. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

West Australian Newspapers Ltd. 
No. 1610 of 1993. 

COMMISSIONER C.B. PARKS. 
16 March 1994. 

Order. 
Having heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr D.M. Kleemann on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Security Officers and Cleaners (West 
Australian Newspapers) Award, 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 9 March 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 11.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof— 
11.—Wages. 

(1) (a) The base rate and supplementary payment 
payable under this award shall be as follows: 

Base Supple- Total 
Rates mentary Rate 

$ 
Payments 

$ $ 
A. Security Officers 

Grade 5 (Trainee) 292.10 49.70 341.80 
Grade 4 328.60 54.90 383.50 
Grade 3 365.20 60.00 425.20 
Grade 2 383.30 62.80 446.10 
Grade 1 408.90 66.40 475.30 

B. Cleaners 
Grade 3 317.60 53.40 371.00 
Grade 2 328.60 54.90 383.50 
Grade 1 365.20 60.00 425.20 

(b) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 



trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
the clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever), which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award". 

SECURITY OFFICERS' AWARD 
No. A25 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers' Union of Australia, WA 
Branch 

Canine Security & Alsatian Watch Patrol and Others. 
No. 1494 of 1992. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Canine Security & Alsatian Watch Patrol and Others. 
No. 1608 of 1993. 

COMMISSIONER C.B. PARKS. 

variation shall have effect from the beginning of the 
first pay period commencing on or after 10 March 
1994. 

(Sgd.) C.B. PARKS, 
-S.] Commissioner. 

Schedule. 

Clause 21.—Classification Structure and Wage Rates, 
subclause (1): 

A. Delete paragraph (b) and insert in lieu thereof— 
Wage Rates 

(b) 
The minimum total rate of wage payable under this award 
shall be as follows: 
Classification Base Supple- Total 

Rate mentary Rate 
Payment 

$ $ $ 
Security Officer—Level 1 345.00 22.70 367.70 
Security Officer—Level 2 360.20 22.70 382.90 
Security Officer—Level 3 367.50 24.95 392.45 
Security Officer—Level 4 368.00 32.45 400.45 

B. Insert after paragraph (b) the following new 
paragraph— 

(c) (i) The supplementary payment set out in 
this clause includes an $8.00 adjustment 
reflecting the application of the Arbi- 
trated Safety Net Adjustment set out in 
the December 1993 State Wage Deci- 
sion. Consistent with the requirements 
of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of 
any equivalent amount in rates of pay 
(whether overaward, award or enterprise 
agreement) in excess of the minimum 
rates of pay (classification rate plus 
supplementary payment). 

(ii) The supplementary payment set out in 
the clause is to be paid in addition to the 
base rate prescribed by this clause, and 
the total rate prescribed by this clause 
is the award rate of pay prescribed by 
this clause for the respective classifica- 
tion. 

(iii) The supplementary payment set out in 
this clause represents payment in lieu of 
equivalent overaward payments. 

(iv) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendancebonus" or 
any term whatsoever), which an em- 
ployee would receive in excess of the 
"award wage". Provided that such 
payment shall exclude overtime, shift 
allowance, penalty rates, disability al- 
lowances, fares and travelling time 
allowances and any other ancillary 
payments of a like nature prescribed by 
the award. 

17 March 1994. 
Order. 

Having heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr G.R. Blyth on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
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SHEET METAL WORKERS (GOVERNMENT) 
AWARD 

No. 31 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.40 
The Honourable Minister for Works 

and 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
No. 1304 of 1987. 

Sheet Metal Workers (Government) Award 
No. 3 of 1973. 

sheet metal employees metal trades 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30 May 1988. 

Order. 
HAVING heard Mr J.A. Lange on behalf of the applicant 
and Mr R.W. Handmer on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Sheet Metal Workers (Government) Award 
No. 3 of 1973 be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 30th day of May 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add the following clause at 

the end of the existing clause: 34.—Maternity Leave. 
2. Clause 23.—Minimum Wage: Delete the first para- 

graph of this clause and insert in lieu: 
Notwithstanding the provisions of this Award, no 

worker (including an apprentice) 20-1 years of age or 
over shall be paid less than $222.90 per week as the 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this Award. 

3. Clause 31.—Compassionate Leave: Delete subclause 
(1) and insert in lieu: 

(1) A worker, other than a casual worker, shall on the 
death within Australia of the employee's spouse, 
de-facto spouse, father, mother, brother, sister, 
child or step-child, be entitled on notice of leave 
up to and including the day of the funeral of such 
relation, and such leave shall be without deduction 
of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary 
working days. Proof of such death to be furnished 
by the worker to the satisfaction of the employer. 

4. Add the following new clause: 
34.—Maternity Leave. 

(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, 

upon production to her employer of a certificate 
from a duly qualified medical practitioner stating 
the presumed date of her confinement, be entitled 
to unpaid maternity leave provided that she has 
had not less than 12 months' continuous service 
with the employer immediately preceding the date 
upon which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee butshall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compul- 
sory leave to be taken immediately before the 
presumed date of confinement and a period 
of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period of 
leave to be taken. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified 

medical practitioner, illness or risks arising out of 
the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practica- 
ble, be transferred to a safe job at the rate and on 
the conditions attaching to that job until the 
commencement of maternity leave. 

If the transfer to a safe job is not practicable, 
the employee may, or the employer may require 
the employee to, take leave for such period as is 
certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as 
maternity leave for the purposes of subclauses (7), 
(8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the preg- 
nancy of an employee terminates other than 
by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall the be right of 
the employee to resume work at a time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living child 
then— 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 



maternity leave) as a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitled and which a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take any paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, provided that the aggregate of paid 
sick leave, special maternity leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred to 
a safe job pursuant to subclause (3), to the 
position she held immediately before such 
transfer. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave 

taken pursuant to subclauses (3) and (6) hereof 
does not exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunc- 
tion with maternity leave, take any annual 
leave or long service leave or any part thereof 
to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision 

to the contrary, absence on maternity leave shall 
not break the continuity of service of an employee 
but shall not be taken into account in calculating 
the period of service for any purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may termi- 

nate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of any employee who 

was transferred to a safe job pursuant to 
subclause (3), to the position which she held 
immediately before such transfer. Where 
such position no longer exists but there are 
other positions available for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to the position most closely compa- 
rable in status and wage to that of her former 
position. 

(11) Replacement Workers 
(a) A replacement employee is an employee 

specifically engaged as a result of an em- 
ployee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted 
or transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is 
being replaced. 

(d) Nothing in this subclause shall be construed 
as requiring an employer to engage a replace- 
ment employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause 
except where her employment continues 
beyond the twelve months' qualifying pe- 
riod. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Limited and Others 

No. 222 of 1994. 
The Shop and Warehouse (Wholesale and Retail Establish- 

ments) State Award 1977 
No. R 32 of 1976. 

COMMISSIONER A.R. BEECH. 
21 March 1994. 

Order. 
HAVING heard Ms K. Treanor on behalf of the Applicant 
and Ms R. Dight on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 21st day 
of March 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 28.—Wages Part I: Delete subclauses (1) and 
(2) of this clause and insert in lieu the following: 

(1) From the beginning of the first pay period 
commencing on or after 21st March 1994. 

Adults (Classification and Wage per Week) 

SOAP AND ALLIED PRODUCTS 

(i) (ii) (iii) 
who works who works who works 

ordinary ordinary ordinary 
hours hours hours 

Monday to between between 
Friday Monday Monday and 

and Saturday 
1.00pm with the 

Saturday completion 
of ordinary 
hours after 

I.OOpm 
Saturday 

Shop Assistants, Sales 
Person, Wholesale Sales 
Person, Demonstrator, 
Canvasser and/or Collec- 
tor, Storeperson, Packer, 
Despatch Hand, Reserve 
Stock Hand, Ticket 
Writer 

Base Rate 385.00 397.30 410.30 
Safety Net Adjust- 
Awaf3tRate 

8.00 
393.00 

8.00 
405.30 

8.00 
418.30 

Window Dresser/Visual 
Merchandiser 

Base Rate 391.90 404.20 417.20 
Safety Net Adjust- 
Awar^Rate 

8.00 
399.90 

8.00 
412.20 

8.00 
425.20 

Storeperson Operator 
Grade I 

Base Rate 396.20 408.50 421.60 
Safety Net Adjust- 
AvSlate 

8.00 
404.20 

8.00 
416.50 

8.00 
429.60 

Storeperson Operator 
Grade n 

Base Rate 401.00 413.30 426.40 
Safety Net Adjust- 
AwarSWe 

8.00 
409.00 

8.00 
421.30 

8.00 
434.40 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into over award payments existing as at 
21st March 1994. 

The award rate set out in this subclause which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

2. Clause 28.—Wages Part I: Re-number subclause (3) as 
subclause (2). 

No. 25 of 1960. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Unilever Australia Pty Ltd & Others. 

No. 1611 of 1993. 

Soap and Allied Products Manufacturing Award. 
No. 25 of 1960. 

CHIEF COMMISSIONER W.S. COLEMAN. 

14 March, 1994. 

HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 160 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Soap and Allied Products Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1. Clause 25.—Wages: Delete subclause (1) together with 
the provision appearing before this subclause and insert in 
lieu the following: 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Adult employees: 
Product maker— 

soap crutcher, liquids pow- 
ders and pastes, detergents 
and cleaners polishes 
and stains, toilet soaps 

Assistant Product Maker 
General Hand other than 

above 

Base ASNA Mini- 
Rate Payment mum 

Weekly 
Rate 

$ $ $ 

343.60 8.00 351.60 
335.60 8.00 343.60 

327.50 8.00 335.50 
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STOREMEN'S (RAPID METALS DEVELOPMENTS 
(AUSTRALIA) PTY LTD) AWARD 

No. A 44 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
s.40—award variation second tier wage increase 

Rapid Metal Developments (Australia) Pty Ltd 
and 

The Shop, Distributive and Allied Employees' Association 
of Western Australia. 

No. 318 of 1988. 
Storemen's (Rapid Metals Developments (Australia) Pty 

Ltd) Award 
No. A 44 of 1982. 

storepersons manufacturing 

COMMISSIONER O.K. SALMON. 
10 June 1988. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the applicant 
and Mr J. Bullock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Storemen's (Rapid Metals Developments 
(Australia) Pty Ltd) Award No. A 44 of 1982, as 
amended, be further amended with the following 
Schedule. The operative date in relation to Clause 
22.—Wages shall operate from the beginning of the 
first pay period commencing on or after the 5th day of 
February, 1988 and the operative date in relation to 
Clause 30.—Superannuation shall operate on and from 
the 1st day of April, 1988. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 29.— 

Liberty to Apply add the new number and item: 
30. Superannuation 

2. Clause 22.—Wages: Delete this clause and insert in 
lieu thereof: 

22.—Wages. 
An employer on whom this award (or industrial 

agreement) is binding shall not increase the rate of 
wage payable to an employee on the 5th February, 1988 
or otherwise vary the conditions of employment 
applicable to an employee on that date so as to increase 
that employer's labour costs except to the extent that 
any such increase has been authorised by the Commis- 
sion after that date. 

The minimum rates of pay payable to adult workers 
under this award shall be as follows: 

Storemen Wage per week— 
$ 

(1) During the first 3 months 346.90 
(2) After 3 months' service 350.60 
(3) After 12 months' service 354.30 
(4) An attendance bonus of $20.00 per week 

shall be paid as a flat amount each week 
except where an unauthorised absence takes 
place. Any time which an employee is absent 
from work on Annual Leave, Public Holi- 
days, Bereavement Leave or paid sick leave 
shall not affect the payment of this allow- 
ance. 

(5) Yard Supervisor in charge of other workers 
shall be paid an additional payment of 
$18.00. 

3. Clause 29.—Liberty to Apply: After this clause add a 
new Clause 30.—Superannuation as follows: 

30.—Superannuation. 
(1) The employer shall, on behalf of each employee, 

pay a contribution at the rate of three per cent of the 
weekly wage rate (including the attendance bonus 
where appropriate)—into an approved occupational 
superannuation fund. 

(2) For the purpose of this clause an "approved 
occupational superannuation fund" shall mean the 
Clerical Administrative and Retail Employees Super- 
annuation Plan (CARE) or the Metal Unions Superan- 
nuation Trust (MUST). 

(3) Each employee shall inform the employee into 
which fund the contribution should be made on his 
behalf. 

TRANSPORT WORKERS (GOVERNMENT) 
AWARD, 1952 

No. 2A of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Premier for the State of W.A. and Others. 

No. 7 of 1994. 

Transport Workers (Government) Award, 1952 
No. 2A of 1952. 

SENIOR COMMISSIONER G.G. HALLIWHLL. 
11 April 1994. 

Order. 
HAVING heard Mr A. Waddell on behalf of the Applicant 
and Mr S. Majeks on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers (Government) Award, 
1952 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 30th day of March, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

figure and words "5. Wages" where they appear in this 
clause insert the following: 

5A. Special Payment 
2. Clause 5.—Wages: Delete subclauses (1) and (2) of this 

clause and insert in lieu the following: 
(1) Adult employees: 

An adult employee shall be paid the following 
total weekly wage which is comprised of the 
components for base rate and supplementary 
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payment. All components of the total weekly 
wage are payable for all purpose of this award. 

Total Supple- 
mentary Special 
Payment Payment 

Group 1 
Motor driver's assistant 

Driver of mechanical horse 
with or without 
trailer 

Group 2 
Driver rigid vehicle to 4.5 
tonnes GVM (Gross Vehicle 
Mass) or GCM (Gross 
Combination Mass) 
Employee riding a motorcycle 
in the course of employment 

Driver of tow motor 

Group 3 
Driver rigid vehicle 4.5 to 
13.9 tonnes GVM or GCM 
Driver of fork lift up to 
and including 4500 kg 
lifting capacity 

Driver of tractor without 
power operated attachments 

1993) for the classification in which such em- 
ployee is engaged. Provided that such payment 
shall exclude overtime, shift allowances, penalty 
rates, disability allowances, fares and travelling 
time allowances and any other ancillary payments 
of a like nature prescribed by the award. 

The supplementary payment at each classifica- 
tion level includes an $8.00 adjustment reflecting 
the application of the arbitrated safety net adjust- 
ment principle enunciated in the State Wage 
decision of 24th December, 1993. Consistent with 
the requirements of the principles the $8.00 safety 
net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether 
overaward, award or industrial agreement—in 
excess of the minimum rates (classification rate 
and supplementary payment) prescribed in accor- 
dance with the September 1989 State Wage Case 
decision. 

3. Clause 5.—Wages: Immediately following this clause 
insert a new Clause "5A.—Special Payment" as follows: 

5A.—Special Payment. 
The special payment contained in subclause (1) of 

clause 5.—Wages shall be paid in addition to the Total 
Weekly Wage Rates prescribed in subclause (1) of 
clause 5.—Wages. The special payment shall form part 
of the total wage. 

Group 4 J 
Driver rigid vehicle over 
13.9 tonnes GVM or GCM 

Straddle carrier driver 

Driver of fork lift over 
4500 kg and up to 9000 kg 
lifting capacity 

Driver articulated vehicle 
up to 22.4 tonnes GCM 

Driver rigid vehicle and 
heavy trailer up to 22.4 
tonnes GCM 

Driver rigid vehicle 4 
axles over 13.9 tonnes GVM 

Driver of fork lift over 
9000 kg lifting capacity 

Group 6 
Driver low loader up to 43 
tonnes GCM 
Driver articulated vehicle 
over 22.4 tonnes GCM 

Driver rigid vehicle and 
heavy trailer over 22.4 
tonnes 

Group 7 
Driver low loader over 43 
tonnes GCM (for each 
additional complete tonne 
over 43 an extra 80 cents as 
part of the weekly wage rate 
of all purposes shall be 
payable) 

AWARD, 1952 
No. 2A of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Hon Premier for the State of W.A. and Others 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

No. 384 of 1994. 

Transport Workers (Government) Award, 1952 
No. 2A of 1952. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

(2) Supplementary payments set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 

"Overaward Payments" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", service increment" 
or any term whatsoever) which an employee 
would receive in excess of the "award wage" 
which applied prior to the decision of the Western 
Australian Industrial Relations Commission dated 
24th December, 1993 (Application No. 1457 of 

8 April 1994. 

HAVING heard Mr S. Majeks on behalf of the Applicants 
and Mr A. Waddell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Transport Workers (Government) Award, 
1952 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 30th day of March, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following the 

figure and words "36. Training Leave" insert the following: 
37. Dispute Settlement Procedure 
38. Workplace Consultation 
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2. Clause 5.—Wages: Delete subclauses (1), (2) and (3) 
of this clause and insert in lieu the following: 

(1) Adult employees: 

An adult employee shall be paid the following 
total weekly wage which is comprised of the 
components for base rate, supplementary payment 
and special payment as shown in this subclause 
and also paid the appropriate service increment as 
shown in subclause (2) of this clause. All 
components of the total weekly wage are payable 
for all purpose of this award. 

Total Supple- 
Weekly Base mentary Special 
Wage Rate Payment Payment 

$ $ S S 
Group 1 
Motor driver's assistant ) 

Driver of mechanical horse 
with or without 
trailer 

Group 2 
Driver rigid vehicle to 4.5 
tonnes GYM (Gross Vehicle 
Mass) or GCM (Gross 
Combination Mass) 

Employee riding a motorcycle 
in the course of employment 
Driver of tow motor 

Driver rigid vehicle 4.5 to 
13.9 tonnes GYM or GCM 
Driver of fork lift up to 
and including 4500 kg 
lifting capacity 

Driver of tractor without 
power operated attachments 

Driver rigid vehicle over 
13.9 tonnes GYM or GCM 

Straddle carrier driver 
Driver of fork lift over 
4500 kg and up to 9000 kg 
lifting capacity 

Group 5 
Driver articulated vehicle 
up to 22.4 tonnes GCM 

Driver rigid vehicle and 
heavy trailer up to 22.4 
tonnes GCM 

Driver rigid vehicle 4 
axles over 13.9 tonnes GYM 

Driver of fork lift over 
9000 kg lifting capacity 

Driver low loader up to 43 
tonnes GCM 

Driver articulated vehicle 
over 22.4 tonnes GCM 

Driver rigid vehicle and 
heavy trailer over 22.4 
tonnes 

Group 7 
Driver low loader over 43 
tonnes GCM (for each 
additional complete tonne 
over 43 an extra 80 cents as 
part of the weekly wage rate 
of all purposes shall be 
payable) 

382.40 334.60 

364.70 52.10 46.80 

(2) Service Increments: 
Adult employees shall be paid service incre- 

ments for all purposes of the Award as follows: 
after one year of service $3.70 per week 
after two years of service $7.30 per week 

(3) Leading Hands: A leading hand appointed as such 
by the employer and placed in charge of— 

(a) not less than three and not more than 10 other 
employees, shall be paid $18.50 per week extra. 

(b) more than 10 and not more than 20 other 
employees, shall be paid $27.80 per week extra. 

(c) more than 20 other employees, shall be paid 
$35.30 per week extra. 

3. Clause 36.—-Training Leave: Immediately following this 
clause insert new Clauses "37.—Dispute Settlement Proce- 
dure" and "38.—Workplace Consultation" as follows: 

37.—Dispute Settlement Procedure. 
it is the intention of this Agreement to eliminate 

disputes which are liable to cause stoppages for work 
and loss of earnings and it is agreed between the parties 
that every endeavour will be made to amicably settle 
any disputes which may arise. 

(1) (a) Where any grievance, dispute or claim 
arises an employee is entitled to raise the 
matter with the appropriate Manager. 

(b) If a resolution of the grievance, dispute 
or claim is not achieved under subclause 
(1)(a) hereof, the employee concerned 
may refer the matter to his/her union 
representative who will discuss it with 
the Manager. At this point all disputes 
and replies must be recorded in the 
Record of Grievance book by the Man- 
ager or Union Representative and 
signed by both the parties. The Union 
Representative shall receive a copy. 

(c) If the matter is not satisfactorily re- 
solved at subclause (l)(b) the Union 
Representative may discuss the matter 
with Senior Management or other offi- 
cer nominated by the Manager to deal 
with such matters. Further comments 
should be added to the Record of 
Grievance Book when appropriate. 

(d) If the matter is not resolved by the 
foregoing discussions the Union Repre- 
sentative shall notify his/her union and 
shall thenceforth leave the conduct of 
negotiations in the hands of the union (The 
Union Representative may be employed 
by the union to continue negotiations). 

(e) Where a matter has been referred to the 
union by the Union Representative the 
union shall promptly take all steps neces- 
sary under its rules and under the indus- 
trial Relations Act for the resolution of 
this matter. Prior to raising the matter with 
the Industrial Relations Commission, the 
Union shall contact the Department's or 
Authority's industrial relations Branch to 
try to resolve the dispute. 

(2) (a) Where any grievance, dispute or claim 
arises, the employer is entitled to raise the 
matter with the appropriate employees. 

(b) If a resolution of the grievance, dispute 
or claim is not achieved under subclause 
(2)(a) the employer shall refer the 
matter to the Union Representative. 

(c) The Union Representative may discuss 
with the employee any grievance re- 
ferred to him/her by the employer, and 
if the matter is not satisfactorily re- 

15831—9 
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solved, he/she may discuss the matter WOOL SCOURING i 
with the union. INDUSTF 

(d) If the matter is not resolved by the ^0- 32 
foregoing discussions the shop steward WESTERN i 
shall notify his/her union and shall INDUSTRIAL RELA' 
thenceforth leave the conduct and nego- o„i. 
tiations in the hands of the union. (The Industrial Reh 
Union Representative may be empow- The Australian Liquor, He 
ered by the union to continue negotia- Workers Union, Miscellaneo 
tions). Australi; 

(e) Where a matter has been referred to the a 
union by the Union Representative, the Jandakot Wool Scourini 
union shall promptly take the steps No j62' 
necessary under its rules and the indus- .. . . _ . ' 
trial Relations Act for a resolution of the Wool Scouring and Fell 
matter. No- 32 

(3) Where any dispute cannot be resolved by CHIEF COMMISSIO. 
negotiation or conciliation between the par- 
ties, it is agreed that either party may refer Or 
the matter to the Western Australian Indus- HAVING heard Ms S. Mayn 
trial Relations Commission. and Mr P. Brunner on behalf 

(4) Initial replies to all written grievances and satisfied that this applicatior 
disputes must be given within 24 hours. increase is consistent with 

Adjustment Principle pursuai 
38.—Workplace Consultation. Wage Principles ([1994] 74 I 

The development of effective participative/consulta- application for the Minim 
tive practices is important in the process of Award consequence of the Septemb 
Restructuring and can lead to advantages for both ([1989] 69 WAIG 2917) 
employers and employees. It is therefore recommended Commission (Application Nc 
that participative/consultative mechanisms at the enter- Now therefore, by consent 
prise level be implemented. the powers conferred on it un< 

(1) Consultative Mechanism/Practices shall be , 979 hereby orders— 
implemented within the enterprise where That the Wool Scouri 
agreement exists between employers and Award No. 32 of 1959 bf 
employees. following Schedule and 

(2) The form, structure and method of imple- effect from the beginr 
menting Consultative Mechanisms/Practices commencing on or after 
shall be determined at the enterprise level 
through negotiation between the employer, [L.S.] 
employees and the union.   

(3) The Union agrees that where Consultative Sche 
Mechanisms/Practices are in place the parties 
may, by agreement, vary the application of , , L.'ause ,.2' Wages: De 
designated Award conditions referred to in tollowing in lieu thereof: 
this Award. The Union shall be party to the The minimum week 
ratification of any agreement but shall not employees covered by th 
unreasonably withhold such agreement plus the Arbitrated Saf 
where the employees genuinely agree. Payment expressed here 

(4) Where an enterprise does not have in place 
agreed Consultative Mechanisms/Practices 
current Award provisions will apply. 

(5) The Union reserves the right to advise its 
members as it deems appropriate on Award _ 
issues under discussion. The process of consul- ahirt Foreman, m chargi 
tative practices is a mechanism through which v^c!0' scouring machir 
employees can be involved in and positively Leading Hand in charge 
contribute towards management's decision presses 
making process. All decisions are encouraged Grease Separator Operat 
to be reached through Consultative Mecha- Centre Hand 
nisms/Practices however, managerial preroga- General Hand 
tive is acknowledged. Picking over scoured wc 

. , and sewing blades Any agreement concluded pursuant to subclause (3) , . _ , 
of this clause shall be submitted to the Western Junior Employees si 
Australian Industrial Relations Commission for inclu- percentage ol the rate oi 
sion in this Award. whlch they ^ engaged: 

In circumstances where agreement cannot be Under 16 years of age 
reached, parties may refer the matter to the Western 16 to 17 years of age 
Australian Industrial Relations Commission for deter- 17 to 18 years of age 
mination. 18 to 19 years of age 

19 years of age and over 
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No. 32 of 1959. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Jandakot Wool Scouring Co Pty Ltd and Others. 
No. 1622 of 1993. 

Wool Scouring and Fellmongery Industry Award. 
No. 32 of 1959. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 March, 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr P. Brunner on behalf of the Respondents, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 158 of 1991); 

Now therefore, by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Wool Scouring and Fellmongery Industry 
Award No. 32 of 1959 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 31st day of January, 1994. 

(Sgd.) W.S. COLEMAN. 
[U.S.] Chief Commissioner. 

Schedule. 
1. Clause 22.—Wages: Delete this clause and insert the 

following in lieu thereof: 
The minimum weekly rate of wage payable to 

employees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Shift Foreman, in charge of 
wool scouring machine 380.00 8.00 388.00 

Leading Hand in charge of 
presses 360.50 8.00 368.50 

Grease Separator Operator 360.50 8.00 368.50 
Centre Hand 360.50 8.00 368.50 
General Hand 357.20 8.00 365.20 
Picking over scoured wool 

and sewing blades 337.30 8.00 345.30 
Junior Employees shall be paid the following 

percentage of the rate of pay for the class of work on 
which they are engaged: 



AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

BREADCARTERS' (METROPOLITAN) AWARD 
No. 35 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 

The Bread Manufacturers Association of W.A. and Others 

No. 1731 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

23 March 1994. 
Order. 

The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PLASTIC MANUFACTURING AWARD 1977 
No. 5 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Gay-Dor Plastics Ltd and Others. 

No. 548 of 1991. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

15 March 1994. 

CANCELLATION OF ORDERS— 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Darco Metal Industries Pty Ltd 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch. 
No. 354 of 1994. 

Metal Trades (General) Award 1966 
No. 13 of 1965. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
6 April 1994. 

Order. 
HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That Order No. C 375 of 1988 be cancelled effective 
on and from the 6th day of April, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch, 

and 
McCarthy's Engineering Pty Ltd and Another. 

No. 1683 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

16 March 1994. 
Order. 

Having heard Mr F. Logan on behalf of the Applicant and 
Mr P. Stillman on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Metal Trades (Maintenance—BP Kwinana 
Refinery) Order No. 1944 of 1990 be cancelled 
effective on and from the 14th day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr J. Uphill on behalf of the Respondents, the 

i Commission, pursuant to the powers conferred on it under 
j the Industrial Relations Act 1979 hereby orders— 

j That the application be wholly discontinued. 

J (Sgd.) G.G. HALLIWELL, 
j [L.S.] Senior Commissioner. 
j 

NOTICES— 

Award/Agreement matters— 

APPLICATION No. A1 of 1994 
APPLICATION FOR AN AWARD ENTITLED 

"THE JENNY CRAIG EMPLOYEES AWARD 1994" 
NOTICE is given that an application has been made to the 
Commission by The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous' Workers 
Division, Western Australian Branch under the Industrial 
Relations Act 1979 for the above Award. 
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As far as relevant those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all employees of Jenny Craig 

Weightloss Centres Pty Ltd. 

11.-—Wages. 
The classifications set out in this clause are:— 

(a) Program Director 
(b) Weight Management Consultant and Workshop 

Facilitator. 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 
J.G. CARRIGG, 

Registrar. 
6 April 1994. 

UNFAIR DISMISSAL/ 

CONTRACTUAL 

ENTITLEMENTS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Timothy George Boulton 
and 

City of Wanneroo. 
No. 22 of 1994. 

COMMISSIONER A.R. BEECH. 
7 April 1994. 

Order. 
WHEREAS a conference of the parties was convened; 

And whereas agreement was reached at that conference; 
And whereas the matter was adjourned to enable the 

parties to fulfil the terms of the agreement; 
And whereas the parties were advised that if nothing was 

heard from either party within a specified period of time an 
order discontinuing the matter would issue; 

And whereas that period of time has now lapsed; 
And having heard Mrs J Boulton and Mr T Boulton on 

behalf of the Applicant and Mr L Joyce on behalf of the 
Respondent, 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lxrttie Brock 

and 
United Farmers Co-operative 

Company Limited. 
No. 1652 of 1993. 

COMMISSIONER J.F. GREGOR. 
6 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 16th of December 1993, 
ILottie Brock (the Applicant) applied to the Commission for 
an Order pursuant to Section 29 of the Industrial Relations 
Act 1979 (the Act) for reinstatement to a position which had 
been occupied by her in the employ of United Farmers 
Co-operative Company Limited (UFC) on the grounds that 
she had been unfairly dismissed. 

In narrative terms, the dispute between the parties can be 
described in the following way. The Applicant says her 
contract of employment was brought to an end in such a 
manner that it constituted an unfair dismissal. It is her 
contention that she was given an hour's notice which 
brought to the conclusion a contract of employment that she 
saw to be permanent but, at the least, would last until 
February 1994. The Applicant was of the view that there was 
nothing in her employment record during the time she spent 
with UFC which would lead a reasonable employer to take 
the position that UFC had. That is, other than that she had 
raised with John Maitland Read, the Chief Executive 
Officer, the issue of his alleged tactile habits on her person. 
She says that, in effect, after she raised issues about Mr Read 
allegedly touching her or invading her personal space as it 
were, the relationship started to deteriorate and that the real 
reason for her dismissal was none of the allegations which 
UFC made about the quality of her work but because of the 
complaints raised by her. 

The position of UFC as it is articulated by Mr Read was 
that the termination was effected because he needed to look 
for other candidates for a new position of secretary. He had 
appointed the Applicant as a temporary. He had no power 
to make an appointment of a secretary in a permanent 
position; that was for the Board itself. This was a policy 
which the Board had approved soon after he started as its 
Chief Executive Officer. The Board's policy in this matter 
was well known to the Applicant because she took the 
minutes of the motion which put the policy into place. As 
far as Mr Read was concerned, the Applicant had displayed 
an argumentative nature and had questioned his integrity in 
that she alleged he was self promoting in advertisements that 
he placed for UFC. Another reason that the Applicant did 
not meet the criteria for permanent employment, according 
to Mr Read, was that she did not do shorthand. This was a 
requirement of a long term employee but not of a short term 
employee. There were also a number of typographical errors 
in her work and she showed a lack of attention to detail and 
quality. Finally, her salary expectation of $35,000 per 
annum cancelled her out as a serious candidate for any 
permanent position. He did not recall at any stage that he 
had rubbed or patted the Applicant on the back and he 
described her allegation in this respect as a fabrication of the 
truth. He did admit that the Applicant had told him not to 
stand behind her desk but he respected her views about this 
even though he found them a little strange. 

The difference between the parties in this dispute is 
fundamentally that the Applicant was of the opinion that she 
had a full time job, at least up until February 1994. UFC has 
a contrary view. It says that it employed the Applicant as 
a temporary and discontinued the relationship because her 
work was not up to standard and for no other reason. 

During the hearing of this matter the Commission heard 
from a number of witnesses. On behalf of the Applicant, Dr 
John Saunders gave evidence of the type of work that he 
knew the Applicant had done when she worked for a firm 



of which he was a Director. He had no complaints about her 
work. She was of a pleasant personality and easy to get on 
with. He knew that she became the private secretary to the 
Chief Executive Officer of the firm. To his knowledge, there 
were no problems on instructions or proof reading. She was 
never argumentative nor had she questioned his integrity. 
She had discontinued her employment due to the down 
sizing of the operation. 

The Applicant gave evidence of her previous employment 
history. She had worked as a secretary to the Managing 
Director of a mining company and, in effect, performed 
office management duties; part of these duties included the 
typing of substantial documents, for instance a prospectus 
(Exhibit Wl). She said that she received no complaints 
about her work from the Directors of the company. She was 
retrenched from that position and started to work on short 
term assignments through temporary agencies. In response 
to an advertisement in the newspaper regarding a position 
in a mining company, the Applicant sent her curriculum 
vitae to John Read Management Services. She was 
shortlisted for the job and received an interview. After that 
interview she met Mr Read who is now the Chief Executive 
Officer of UFC. She was unsuccessful in getting the job but 
in response to a suggestion from Read that he was impressed 
with her, she expressed interest in being kept in mind for 
future employment. 

Later, she received a contact out of hours from Mr Read. 
He asked if she did shorthand and she responded in the 
negative. He explained that he had recently taken up a 
position with UFC and was employing staff and expressed 
the need to have a person of her calibre to assist him. 
Notwithstanding that she did not do shorthand, he offered 
her a position which she accepted. They discussed a salary 
and he offered her a salary in the range of the mid $30,000's. 
She says in her evidence that she accepted the job on a 
fortnight's trial, assuming she would continue on perma- 
nently. From what Mr Read had said, and his actions and 
the work involved, the Applicant says she concluded UFC 
would need someone permanently in the position. 

The Applicant described her duties. She was paid an 
hourly rate weekly. Her hours ranged from 8.15am to 
5.30pm, five days per week. Her work included typing and 
taking notes and minutes of the Board Meetings in longhand. 
She says that she could take notes longhand at 90 words per 
minute. She says that she attended a Board Meeting soon 
after she commenced work. She typed and circulated the 
minutes and received no complaints. In fact, she received 
compliments from both the Chief Executive Officer and the 
Chairman. 

Evidence was also given by the Applicant that another 
female employee worked in the same vicinity as her and she 
had a close working relationship with her. She related some 
minor altercation between the Chief Executive Officer and 
the other employee. This seemed to lead the Applicant to 
asking the other employee if she had a letter of appointment. 
She said she did not. The Applicant drafted one for her and 
it was signed by the Chief Executive Officer. In her 
examination in chief, the Applicant said she thought such 
a letter was indicative of security and put permanency of 
employment in black and white. She says that she was aware 
of the organisation's procedure for making a permanent 
appointment as it was discussed at a Board Meeting, the 
minutes of which she took and typed up. She understood the 
procedure was that the Chief Executive Officer would make 
a recommendation and that would have to go to the Board. 
She said that the Chief Executive Officer had, on a number 
of occasions, indicated that she would be snapped up or she 
would be needed permanently. This was said during the first 
three weeks of employment and after the two weeks trial 
period was over. She said the Chief Executive Officer said 
he was going to talk to the Chairman about her appointment 
but he never seemed to get around to it. She thought he was 
pleased with her performance and wanted her services 
permanently. In her eyes an appointment would have to be 
in writing to make her fully permanent. She did not raise the 
issue with him again as she felt confident about it and 
thought it was up to him to raise the issue with her because 
she did not want to nag him. She gave evidence that she had 

questioned the Chief Executive Officer about how long he 
would need her. He told her that January and February 
would be busy months and unless the building collapsed she 
would be there until at least February. She took this to mean 
permanently. 

The Applicant told the Commission that the issue of 
shorthand was brought up once by herself. When the 
prospect of a Board Meeting with an even more extensive 
agenda than the first one she did arose, she asked Mr Read 
whether he was sure he should not get someone in with 
shorthand. Mr Read declined to employ a person with 
shorthand, but he did tell her to order a transcriber, which 
she did. A further $4,500 was spent on computer equipment 
which was purchased for her use. She saw herself and her 
relationship with the Chief Executive Officer as his 
Assistant or his Personal Assistant. She proffered her 
personal opinion only when it was asked of her as he said 
he valued her opinion. She did, however, relate an instance 
where she had criticised him. He had asked what she thought 
of a press release he had written and she told him that it 
looked more like a personal profile than a press release. He 
did not seem to take umbrage to this and appeared to 
welcome constructive criticism. She had previous experi- 
ence with press releases. Where she had worked before they 
were two a penny. There were no other occasions when she 
criticised the Chief Executive Officer but she had made 
some comment. For instance, she raised the issue of a seal 
register but he did not seem to know what it was. 

The Applicant says that the Chief Executive Officer never 
criticised her work to her but he did comment on her proof 
reading. About three days prior to her dismissal, she found 
a note from him asking her to proof read typing to save time. 
She questioned him on the matter as she believed the errors 
were changes that he had made but he would not listen to 
her and reiterated his request. He made one other reference 
to proof reading two days before the dismissal which related 
to a profit and loss sheet. Her explanation was that the 
document was taken away before she had checked it. The 
next day when she saw it again, she learnt that it had been 
faxed to the Directors and she was again asked to proof read 
the work. She had received no other criticism or comments 
either from Mr Read or the Directors on the Board other than 
those. On the contrary, Mr Read was usually full of praise. 
During cross examination, when she was asked why she 
thought that the Chief Executive Officer would say she 
failed to take instructions graciously and readily, she said 
she did not know but only could surmise he did so because 
on a number of occasions she questioned him about being 
tactile. She said he would frequently place his hand on her 
back leaving it there for longer than normally acceptable. 
When she questioned him about it he laughed and said that 
sometimes he forgot himself as he had four daughters. There 
were other occasions that caused her concern in this respect 
although she made it clear that she was not saying that she 
thought she was going to be sexually molested. The question 
was a feeling of discomfort, especially when the other 
female worker was away. She had asked Mr Read would he 
mind not standing so close to her. He replied that she was 
fussy. On another occasion she was more terse in her request 
which caused Mr Read to comment to the other employee 
about the matter. 

In cross examination the Applicant was questioned as to 
why she would want to be reinstated into a position where 
she felt uncomfortable. Her response was that she thought 
she was entitled to expect a professional working relation- 
ship and respect. She denied that she was argumentative or 
that she had questioned the Chief Executive Officer's 
integrity or authority. She thought, though, that he might 
have felt his authority was under threat because of her 
greater knowledge. The Applicant related the incidents 
surrounding the termination of her services. She was asked 
into the Chief Executive Officer's office and told that she 
could finish that afternoon. He thanked her for her help and 
offered assistance if he could. He handed her a letter (Exhibit 
W4) and although that letter indicated that her lack of 
shorthand had a considerable bearing on the decision to 
dismiss, the matter was never raised with her. She had never 
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received any warnings or indication that her employment 
was under threat. 

The Commission heard evidence from Valma Janet 
Ullock who was employed as an Administrative Officer with 
UFC. She had been with the co-operative for 12 months and 
was a permanent employee. She described for the Commis- 
sion the office layout and indicated her work station was 
located about 20 metres away from where the Applicant had 
her office but she was in a position to communicate on a day 
to day business. She could not hear what people were saying 
in the Applicant's work area from her office. She met the 
Applicant the day she started work. Mr Read had mentioned 
to her that he needed someone who could type and take 
shorthand. She did not have any discussions with the 
Applicant concerning permanency or redundancy but she 
herself had become a permanent employee in October 1993. 
Before that she had been part time. She did not become 
permanent until after a Board Meeting when a recommenda- 
tion had been made and approved. After the meeting Mr 
Read offered her a permanent position. She was grateful 
because she had been at UFC for a year and there had been 
some discussion with Mr Read's predecessor who had tried 
to get her approved full time, but it had never happened. She 
eventually received a letter of appointment which had been 
drafted by the Applicant and signed by the Chief Executive 
Officer. She had seen Mr Read and the Applicant close 
together. He was standing quite close but not actually at the 
desk as had been described by the Applicant in her evidence. 
The Applicant, nevertheless, had complained to her and had 
said that "John stands too close and I don't like it." She 
never discussed that with Mr Read. She did remember that 
on the day of the incident, Mr Read had raised it with her 
in the context that the Applicant did not like people standing 
too close to her and she had responded "No she doesn't and 
a lot of people don't." Mr Read had stood close to her but 
she had moved away and it was not a difficulty for her. Mr 
Read had never complained to Mrs Ullock about the 
Applicant's work, be that a failure to do shorthand or failure 
to perform duties or failure to perform satisfactorily. Nor did 
he discuss the Applicant's alleged failure to take instructions 
graciously and readily. She never saw the Applicant being 
argumentative with Mr Read. The only time that the 
Applicant questioned Mr Read in her presence was over the 
press release where the Applicant expressed the view that 
it was self promoting. 

During cross examination by Mr Curlewis of Counsel, 
who appeared for UFC, Mrs Ullock related the events when 
she was introduced to the Applicant for the first time in Mr 
Read's office. He said words to the effect about the 
Applicant, of "She is here temporarily but could become 
permanent." He did not say she is permanent nor did he 
indicate how long the temporary work would be. The only 
time that Mrs Ullock wondered about the Applicant's status 
was when she saw new computer equipment in the office. 
She had thought to herself that the Applicant might be going 
to become permanent. But it was just a fleeting thought 
based only on the purchase of the equipment. She did, 
though, think that the Applicant could become permanent 
and that if that was so, it would require Mr Read 
recommending her to the Board and the Board approving the 
recommendation. Mrs Ullock knew this to be the process 
which had to be followed because as Managing Director, Mr 
Read could only replace existing appointments. New 
appointments had to be approved by the Board. Mrs Ullock 
gave evidence in cross examination about the method of 
calculation of the Applicant's remuneration. It was an 
annualised salary reduced to an hourly basis. Mrs Ullock 
gave evidence that there was tension in the room between 
the Applicant and Mr Read although an outsider would not 
have noticed it. This became obvious in the last couple of 
weeks before the Applicant was dismissed. Mrs Ullock was 
present during the incident when Mr Read went behind the 
Applicant's desk to look at the computer screen. The 
Applicant had asked him to go around to the front of the 
desk. She gave evidence also about the difference between 
the method of calculation of the Applicant's salary and the 
Chief Executive Officer's salary which was done by direct 
debit. She also said that there was a new receptionist at UFC 

who had replaced the Applicant. The receptionist was also 
employed temporarily to start with to see how she worked 
out. 

The Commission also heard evidence from John Maitland 
Read. He told the Commission that prior to working with 
UFC, he had managed his own company for seven years and 
before that he had worked in Local Government. The 
company in which he was involved was a management 
services operation. It was during the course of business in 
that operation that he came across the Applicant. She had 
presented for a position he was filling with a mining 
company. She was not successful in getting that position but 
he became aware of her then and thought highly of her. He 
joined UFC in October 1993 as its Managing Director. He 
quickly became aware that there was a large volume of work 
to be done and that he needed a skilled secretary to carry 
out the typing and associated duties. When he decided he 
needed secretarial support he thought of the Applicant and 
endeavoured to contact her. He had tried unsuccessfully on 
a number of occasions and did eventually contact her one 
Sunday evening. He discussed with her the position of 
temporary work as a secretary and the likelihood of it 
eventuating into a full time permanent position. He did not 
discuss salary until she joined UFC but he knew what her 
salary expectation might be and he was prepared to pay what 
she would be happy with as a temporary. The amount that 
he paid her was $35,000 per annum calculated at an hourly 
rate payable weekly. She was only paid such a high rate 
because the assignment was temporary and the hourly rate 
compensated annual leave, sick leave and all those sorts of 
benefits. He did not specify to the Applicant the precise 
period of the contract but in response to a question from her 
some time in November 1993, he told her that the work 
would probably last until early February or late January 
1994, because that was the busy period. It was a temporary 
assignment and that was his response to her question. If he 
had wanted to employ her permanently he would have put 
a recommendation to the Board, probably in February or 
March 1994, and that would have been discussed by the 
Board. The salary certainly would have been discussed 
because the initial rate was far too high. It was, however, 
within his responsibility and authority to appoint temporary 
employees and casual consultants but he needed Board 
authority for any additional new people which included the 
secretary position. He never, ever offered the Applicant a 
permanent position. 

When the Applicant commenced work in October 1993, 
Mr Read says there were many positive things about her 
work performance. Her typing was fast and she was keen. 
She did her job well but it did deteriorate over time. This 
started in about the third week of her service when he 
noticed that her worked started to have a lot of errors in it. 
Initially that was not so. He dealt with this by correcting 
documents in longhand and handing them back to her to 
re-type. He pointed out the errors to her on several occasions 
because he was annoyed when they became a continuing 
difficulty, particularly because he did not expect it from a 
person whom he was paying $35,000 and who professed to 
be a professional secretary. He regarded the errors as silly 
which could have been remedied by the simple use of a spell 
check. Her work attitude changed as well. In his view she 
became argumentative and bossy. She questioned his 
integrity. The relationship degenerated to the extent that he 
came to the conclusion that he could not continue working 
with her and she was not really a candidate for any 
permanent position. Because of that he decided to terminate 
her temporary contract and put on someone else in a 
temporary capacity and see if they worked out. He gave 
evidence of two examples of the Applicant's argumentative 
behaviour. One concerned the preparation of an agenda for 
a Board Meeting. She thought the agenda was too 
comprehensive and that he was pushing his views onto the 
Board. He was taken aback by this and took offense. He 
considered her comment inappropriate and a reflection on 
his integrity. There was another incident relating to a press 
release which she categorised as self promoting. He was 
astonished by her behaviour in this last respect. He had never 
come across a secretary in 24 years of working in 



management who had made statements questioning the 
integrity of the Managing Director. He was Offended by this 
and as far as he was concerned that was the straw that broke 
the camel's back. He came to the conclusion that he could 
not work with her any more. 

Mr Read gave evidence about the allegations of the 
Applicant that on two occasions he, in effect, had crowded 
her personal space. He recollected the incidents clearly. He 
said that he was standing next to her in the course of his job 
in a normal office interpersonal interaction. He had gone to 
her office to discuss an item that she had typed or was 
typing. She was sitting at the desk and they were discussing 
a document on her computer terminal screen. She then asked 
him in an aggressive way not to stand so close. He was 
dumbfounded about this. He had never had anything like this 
happen to him before. His reaction was that maybe he had 
body odour or he smelt of cigarettes. He rejected, as the 
Applicant purported, that he was leaning over her. The 
innuendo of that statement was just not true. He was simply 
giving instructions and standing next to her. The description 
which had been given by the Applicant in her evidence was 
described by Mr Read as a fabrication of the truth and an 
exaggeration. He was flabbergasted and surprised but he did 
not argue, he did not want confrontation, he simply moved 
away. In respect to the allegation that he had rubbed or 
stroked or patted her back, he said he had never rubbed any 
person. The allegation was simply not true. He categorised 
the relationship as one that started off extremely well and 
gradually deteriorated to the extent that the Applicant began 
criticising his integrity. She had, in effect, overstepped the 
mark. She did not seem to know her role and was quite 
bossy. Her attitude was such that he could just not work with 
her any more. Mr Read said that now he had no respect for 
her at all. He had no respect for a person who makes false 
claims and who lies. The Applicant was well aware she had 
never been made permanent and she was well aware that the 
tactile innuendo was untrue. If she returned, there would be 
immediate conflict. 

Since the Applicant left, UFC had hired a new secretary. 
She started employment on a temporary basis and worked 
for four to five weeks in that capacity. He put a 
recommendation to the Board after five weeks' temporary 
service and she was made permanent on a salary of $15,500 
per year. She does shorthand and her work is excellent. 

Mr Read was subject to detailed cross examination by Mr 
Peter Whyte of Counsel who appeared for the Applicant. On 
careful review of that evidence there is no need for me to 
summarise it here as it does not add in any great measure 
to the evidence in chief. 

The final witness heard by the Commission was Rodney 
George Madden who is the Chairman of UFC. He gave 
evidence that he had come across the Applicant in October 
1993, at a Board Meeting where she had taken the minutes. 
She had faxed out the minutes to the Director's homes and 
there were alterations required. He gave evidence that he 
criticised Mr Read for putting the Applicant on. He did so 
because he was of the opinion that she was slow at taking 
minutes of resolutions that were passed. On nearly every 
occasion he had to ask her to read resolutions out so he knew 
that she got them down correctly. He gave evidence that he 
had a report of a trip done by him sent to the Applicant for 
typing, in effect copy typing because he had typed the first 
draft himself. She had faxed it back to him and he had to 
correct the mistakes and ask her to re-type it. The mistakes 
which were made were quite simple, for instance the lack 
of capitals to describe towns and the reversing of numbers. 
He said that the poor standard of the typing amazed him 
although he did not mention it to Mr Read at the time. After 
the Applicant's dismissal, she had contacted a Director of 
UFC and then himself. She had told him that Mr Read was 
incompetent and could not run the co-operative. She said she 
did not like him and she thought the feeling was mutual. He 
gained the impression that there was no way she wanted to 
work with Mr Read in the future. Basically she indicated to 
him that UFC should get rid of Mr Read. She did not make 
any allegations about physical contact but she did say that 
in her opinion he was incompetent, he was promoting 
himself and not UFC and he was incapable of running it. 

There was no mention about bodily contact or anything like 
that. Approximately a week later she called back. He said 
she had been trying to find out whether there could be some 
settlement or reinstatement or provision of funds to allow 
her to look for other employment. She had called him again 
after the conciliation conference before the Commission and 
sought a settlement figure. 

Insofar as employment policy is concerned, he made it 
clear that every employee employed by UFC must be 
endorsed by the Board. He could never see the Applicant 
ever being employed by the organisation. They were not 
happy with the way she worked and secondly, they had a 
capable young secretary who they had appointed. Mr 
Madden said the Board thought that the Applicant was 
overpaid. They thought $18.00 an hour was rich for a 
secretary, particularly with the low quality performance she 
had provided. He had chaired every Board Meeting during 
the Applicant's period of employment. There were no 
minutes to the effect that she had been appointed full time. 
He had a discussion with Mr Read when the Applicant had 
been engaged. Read had rung to say that he was going to 
put on the Applicant as a temporary and that he needed a 
top flight secretary. He knew of one and Madden had given 
his authority. In cross examination he indicated that during 
the employment Mr Read had reported to him that he was 
having a few difficulties with the Applicant but at no time 
had there been a recommendation by Read to make her 
position permanent. 

Before moving to my analysis and findings in these 
matters, I need to comment upon the witness evidence. The 
first witness on behalf of the Applicant was Dr John 
Saunders. I have no reason to have any difficulty with any 
of his evidence. He gave information to the Commission 
about his experience with the Applicant in the context of a 
different employer. Insofar as the Applicant is concerned, 
I have had the opportunity to see her in the witness box. This 
gives one some advantage in analysing the evidence that has 
been given by a witness and particularly so, in the 
Applicant's case, when one is able to observe demeanour, 
pausation in answers and many of the other minor indicators 
which taken together allow an adjudicator to form an 
opinion about a person's evidence. It is obvious to me that 
the Applicant is a person who regards herself as a high 
performer in her chosen area of work. However, she appears 
to be a person who is intolerant of other views, particularly 
if that view goes to her competence or capabilities. A 
demonstration of this is that she believed she was better 
equipped "knowledge wise" than the Managing Director of 
the organisation that employed her. It seems from her 
evidence that she, over the period of employment, developed 
a reasonably low opinion of his competence. This is clear 
from both her evidence and the evidence of Mr Madden. She 
appears, therefore, to be a person who is authoritive and 
reasonably intolerant of alternative views. For these reasons, 
I have some doubts about her evidence. The Commission 
also heard evidence from Mrs Valma Ullock. I have no 
difficulty with her evidence. She had clear recall of the 
events in question and I accept her as a witness of truth. 

On behalf of UFC there were two witnesses, Mr Read and 
Mr Madden. Mr Read gave his evidence in a clear and 
forthright manner. He was subject to detailed cross 
examination by Mr Whyte and notwithstanding that thor- 
ough and skilful cross examination, his evidence in chief 
still stands. In my view, he presented as a witness of truth 
relating his memory of the events as they unfolded. 

I also heard from Mr R.G. Madden, the Chairman of UFC, 
and his evidence was straight forward and there is no reason 
why I should not accept it. Insofar as witness evidence is 
concerned, in view of my findings above, I accept the 
evidence of Dr Saunders. Insofar as the evidence of the 
Applicant is concerned, where it differs from that of Mr 
Read and of the other witnesses, I accept the evidence of 
those persons in preference to that of the Applicant. 

Both Counsel referred the Commission to the law to be 
applied. The question to be examined is not as to the 
respective legal rights of the employer or the employee but 
whether the legal right has been exercised so harshly or 
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oppressively as to amount to abuse (see Miles and Others 
v. Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch [1985] 65 
WAIG 385 [the Undercliffe Case]). There is some doubt as 
to the mode of dismissal in this case (see Exhibit W4) but 
if one accepts, as 1 do, that the style of employment was of 
a casual nature it would appear that the dismissal in that 
context was not a summary dismissal and there is, therefore, 
no obligation upon the employer to show on balance that 
misconduct occurred or to accept an evidentiary onus in that 
respect. There is an obligation, however, on the Applicant 
who makes the allegation of unfairness to show that there 
has been oppression or unjust dealing on behalf of the 
employer. On the dicta in R v. The Industrial Court of South 
Australia ex parte General Motors Holden (1985) 10 SAR 
1982 (the GMH Case), the lawfulness, or otherwise, of the 
dismissal is but a relevant factor to be taken into account. 
In other words, it is one of the matrix of matters that need 
to be examined. In making the assessment as to whether a 
dismissal is unfair or not, it is not the province of the 
Commission to "take over the functions of the employer in 
relation to the selection or retention of employees and it will 
only intervene when its intervention is necessary to protect 
an employee against an unjust or unfair exercise of the 
employers right of dismissal which is as fundamental in the 
relationship of employer and employee as is the right of the 
employee to leave his employment" (see Barrett v. Womens 
Hospital Crown Street [ 1947] ARS 565). This dicta was 
referred to with approval in Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 905. In a matter such as 
the one before the Commission, what it is required to 
determine is whether there was a fair and reasonable 
explanation for the decision to dismiss which, viewed 
objectively, would be regarded by fair minded persons as 
being totally legitimate for the action taken. This is referred 
to in Royal v. Arthur Yates and Co Limited (1990) 38 IR 
247. It is not for the Commission to simply substitute its own 
opinion for that of an employer as if it were the employer. 
Nor is it the duty of the Commission to act as if it were an 
alternative manager (see Robe River Iron Associates v. 
Construction, Mining and Energy Workers Union of 
Australia, Western Australian Branch (1989) 69 WAIG 
1027). That is sufficient scan of the law to be applied in this 
matter. I now turn to my findings. 

It is clear to me on the evidence before the Commission, 
and indeed on the Applicant's own evidence, that she was 
employed as a temporary worker. She was engaged for a two 
week period on probation. She completed that probation 
period but it is clear from her evidence that she had no 
expectation that she would be employed beyond February 
1994. In fact, she had arranged her affairs around that 
expectation. It is clear from the evidence, and I find, that for 
the Applicant to become a permanent employee the Board 
of UFC would have to approve a recommendation made by 
the Managing Director, Mr Read, and this never occurred. 
Another indicator as to the form of the contract is the mode 
of payment. There was an hourly calculation made from an 
annual figure which included, as far as UFC was concerned, 
all incidents of employment including annual leave and sick 
leave. This was not questioned at all by the Applicant, either 
at the point of engagement, it appears, or at any other time 
including during these proceedings. With her experience in 
working as a temporary it can be concluded that she knew 
full well that the type of engagement she accepted with UFC 
was one of a temporary nature. 

This raises questions about the efficacy of pursuing a 
matter such as this when it is clear that there is no potential 
for an ongoing contract of service. However this matter was 
not raised with me during these proceedings, at least not as 
a ground for dismissal of the application, although Mr 
Curlewis clearly says in his submissions that there is 'no 
contract'. 

There is sufficient evidence before the Commission 
which would justify that I dismiss at this stage however, in 
the event that I am wrong the about the application, I will 
examine the question of the alleged unfairness of the 
dismissal. Mr Read says that he engaged the Applicant on 

the basis of his past knowledge of her which was gleaned 
by the examination of her Curriculum Vitae and his 
enquiries into her background. He says, and I accept, that 
assessment proved to be right in the first few weeks of the 
engagement except that his decision to employ the Appli- 
cant, knowing that she could not take shorthand, proved to 
be a decision which was probably incorrect because of the 
difficulties which arose from that inadequacy. He was 
entitled to believe the Applicant's claim to be able to 
accurately take longhand at 90 words per minute. Be that as 
it may, he was entitled to expect a reasonable performance 
for the salary being paid to her and it is open to find, both 
on the evidence of Read, which I accept, and that of Madden, 
which is contrary to that of the Applicant, that she did not 
perform with the accuracy that she held herself to possess 
nor at the skill level. Coupled with this it is open to find, 
and I do, that there developed a personality conflict between 
the two persons. It is clear that the Applicant thought she 
had a greater knowledge of business matters than Mr Read 
and was not slow to let him know about that. She says that 
her opinion was sought on various activities. However, even 
if it was, the way she went about expressing her opinions 
is less than one would expect of an employee and could lead 
to a situation of disturbance of the relationship. It is the 
Applicant's position that there was nothing wrong with her 
work and in fact she was dismissed because she made 
complaints concerning the alleged tactile habits of Mr Read. 
I am inclined to accept Mr Read's version of events. It is 
clear that conflict arose between the two persons concerning 
the physical presence of Read as he went about his business 
with the Applicant. However, I accept that when the issues 
were raised with him that he immediately responded in the 
way that he described in his evidence. There is a lack of 
logic about the Applicant's reliance on the complaints in this 
respect. For instance, she did not mention her suspicions 
about the "real reasons" for her dismissal to her workmate 
when she advised her that she had been dismissed. Nor did 
she bring them up in her various dealings with the Chairman 
of UFC following her dismissal. One would have thought 
they were very important and crucial allegations and it is 
passing strange that they were not ventilated at the time of 
the dismissal. In any event, on any fair view of the evidence, 
the allegations seem to be erected to the status that they are 
given by the Applicant purely on the basis that she could not 
conceive any other reason why her services would be 
terminated. This may well be of her own appreciation of her 
self worth and she, of course, is entitled to make such an 
assessment but that does not make it correct. 

On the criteria that are to be applied in matters such as 
this, I can find no ground to call into question the dismissal 
on the basis that it was in some way unfair and because of 
that, I will dismiss the application. 

Appearances: Mr PJ. Whyte, of Counsel, appeared on 
behalf of the Applicant. 

Mr J.F.I. Curlewis, of Counsel, appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lottie Brock 

and 
United Farmers Co-operative 

Company Limited. 
No. 1652 of 1993. 

COMMISSIONER J.F. GREGOR. 
6 April 1994. 

Order. 
HAVING heard Mr P.J. Whyte of Counsel on behalf of the 
Applicant and Mr J.F.I. Curlewis of Counsel on behalf of 
the Respondent, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

Whereas Mr N. Roberts, who appeared on behalf of the 
Respondent, agreed that the matter had been settled by 
consent; 

Now therefore the Commission, pursuant to the powers 
contained in Section 27 of the Industrial Relations Act 1979, 
and by consent, hereby orders:— 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Mark Douglas Bums 
and 

Tan Holdings, Broadwater Resort Busselton. 
No. 164 of 1994. 

COMMISSIONER C.B. PARKS. 
12 April 1994. 

WHEREAS on 14 February 1994 the applicant filed in the 
Commission a Notice of Application wherein it was alleged 
he was unfairly dismissed and sought an order pursuant to 
s.29 of the Industrial Relations Act 1979; and 

Whereas the matter was listed for hearing on 28 and 29 
April 1994; 

And whereas the apphcant advised the Commission in a 
letter dated 28 March 1994 that an agreement had been made 
and he therefore seeks to withdraw his application; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anthony Kim Ferrara 
and 

St. Barbara Mines Limited. 
No. 677 of 1993. 

COMMISSIONER J.F. GREGOR. 
5 April 1994. 

Order. 
WHEREAS on the 20th of April 1993, the Applicant applied 
to the Commission for an Order pursuant to Section 29(b)(i) 
of the Industrial Relations Act 1979; and 

Whereas the matter came before the Commission on the 
22nd of February 1994, at which time Mr R. Clohessy, who 
appeared on behalf of the Applicant, sought leave of the 
Commission that the matter be discontinued; and 

Whereas the Commission was told that the parties had 
reached settlement, the terms of which they required to be 
kept confidential and that the said settlement had been made 
on the basis of no admissions and was in final settlement of 
all claims by the Applicant with the exception of an extant 
workers' compensation claim; and 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Anthony John Hardy 
and 

W.A. Flick & Co Pty Ltd. 
No. 1711 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
31 March 1994. 

Order. 
HAVING heard the parties, ex pane, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be adjourned sine die pending 
final settlement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Suzanne Eileen Harris 
and 

Theo's Musical Instruments Pty Ltd 
T/A Theo's Distributors. 

No. 176 of 1994. 

COMMISSIONER A.R. BEECH. 
7 April 1994. 

Order. 
WHEREAS a conference of the parties was convened; 

And whereas agreement was reached between the parties; 
And whereas the conference was adjourned and the 

parties were advised that if nothing was heard from either 
party within a specified period of time an order discontinu- 
ing the matter would issue; 

And whereas that period of time has now lapsed and 
nothing has been heard from either party; 

And having heard Mr D F Van Zalm (of counsel) on 
behalf of the Applicant and Ms R Dight on behalf of the 
Respondent, 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[U.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ian Charles Henderson 
and 

Murray Districts Aboriginal Association. 
No. 1442 of 1993. 

COMMISSIONER A.R. BEECH. 
7 April 1994. 

Order. 
WHEREAS conferences of the parties were convened; 

And whereas the parties were unable to reach agreement 
and the matter was listed for hearing; 

And whereas subsequently agreement was reached be- 
tween the parties and the applicant sought leave to withdraw 
the application; 

And having heard Mr I Henderson on his own behalf as 
the Applicant and Mr G Wells (of counsel) on behalf of the 
Respondent, 

Now, therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be withdrawn by leave. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRAUAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Dr Shawky Michael and Joyce Mary Michael 
and 

Bernard Williams Ridgeway, David Christopher Nicolson, 
Iain McGregor Hepburn and Graham Charles Sylvester. 

Nos. 1508 and 1509 of 1993. 

COMMISSIONER R.N. GEORGE. 
28 March 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, taken from the transcript as edited by the 
Commissioner) 

THE COMMISSIONER: These two matters before the 
Commission, which I now deal with simultaneously as they 
seek essentially the same remedies, have a long and 
complicated history. That history is outlined briefly in the 
Response and Counter Proposal filed in respect of both 
Applications on 16 February, 1994, and is confirmed largely 
by what Dr Michael has said in his submissions. 

The claims in each matter, as set out in the Particulars of 
Claim filed in the Commission, are as follows: 

"(i) Unfair Dismissal 
(ii) Unpaid Benefit under employment contract 

(iii) Re-instatement" 
These matters were first before the Commission by way 

of Applications numbered 178 and 179 of 1987 filed 
following the dismissal of Dr and Mrs Michael in 1986 but 
were withdrawn on 30 July 1987. Those applications, 
according to Dr Michael, sought reinstatement and moneys 
said to be owing as a result of the contracts of service of Dr 
and Mrs Michael. Dr Michael gave as the reason for the 
withdrawal that the applications had been filed against 
Monitronix Limited and information later received by him 
indicated that there may be no contract with that company, 
particularly in relation to the date of 4 September 1986. 

Further Applications numbered 1641 and 1642 of 1987 
were filed against Monitronix Limited in the Commission 
on 11 December 1987. Those applications were disposed of 
by the filing of notices of discontinuance by the Applicants 
on 5 February 1988. The reason given for this action was 
that the claims sought damages and the Applicants had 
received advice that due to what is known as the Pepler case 
they could not make out those claims. 

Some three years then passed and by Applications 
numbered 1717 and 1718 of 1991 served upon Messrs 
Ridgeway, Nicolson and Sylvester, Dr and Mrs Michael 
again sought remedy through the Commission. Those 
Applications were dealt with by Parks C, whose decision 
issued on 9 February 1993. 

Parks C refused the Applications and the matters went on 
appeal to the Full Bench of the Commission. The appeals 
were dealt with together and were dismissed on 22 June 
1993 (73 WAIG 1759). That decision was further appealed 
to the Industrial Appeal Court in a notice of Appeal No. LAC 
16 of 1993 filed on 25 June 1993. As the Commission is 
presently advised, that matter has been adjourned sine die 
at Dr Michael's request but is still alive before the Industrial 
Appeal Court. 

Dr Michael essentially says that there have been new 
developments since the filing of Appeal No. I AC 16 of 1993 
which make it tidier for proceedings to be recommenced by 
the Applications now before the Commission. The new 
material said to justify the fresh Application is said to lie 
in a draft judgement of Master Bredmeyer of the District 
Court dated 10 September 1993, a copy of which was 
submitted to the Commission as part of Exhibit A. In his 
draft judgement Master Bredmeyer found that certain 
contracts were not validated by the directors of Monitronix 
Limited. This was said by Dr Michael to establish that the 
employer was not Monitronix Limited but the persons 
named in the Applications now before the Commission. 

I return now to deal briefly with the Reasons for Decision 
of Parks C and what followed. It is noted that the question 
addressed by Master Bredmeyer is a question that did come 
up before Parks C, albeit in a different form, and was 
addressed in his Reasons for Decision dated 9 February 
1993.1 refer to page 16 of the roneoed Reasons for Decision, 
where Parks C says: 

"As I distil Dr Michaels' argument it is that the 
terms of a new employment contract with him were 
agreed on September 1986. That those terms were 
never formalised in the legal manner required by a 
company and therefore, he says, they did not become 
an enforceable employment contract with Monitronix. 
Although the September 1986 arrangement is the one 
said to be relied upon it is also submitted that preceding 
contracts of employment were also not formalised, 
including that entered prior to incorporation of the 
company. 

According to Dr Michael the three respondents 
clothed with the mantle of directors, deceived him into 
believing that new terms of employment had been 
agreed with Monitronix in September 1986. This the 
applicant says the respondents did knowing that, by 
exercising their combined control as directors of 
Monitronix Limited, the company would not enter a 
new employment contract in those terms." 

Parks C went on to refer to the law as stated by Master 
Bredmeyer in his judg tent upon pleas in action No. 1551 
of 1988 dated 12 July 1991, where he said: 

"In addition to the plea for breach of contract against 
(Monitronix Limited) Dr Michael seeks to make 
Messrs Ridgeway Nicolson and Sylvester liable for the 
company's breach of contract and in paras 12, 13 and 
14 has pleaded that they aided and abetted, counselled 
or procured (Monitronix Limited) to contravene and 
summarily terminate the contract of (Dr Michael). I 
consider that plea is bad in law for the reasons stated 
by Master Ng in his ruling of 21 July 1989 at 13. A 
company can only act through his (sic) human agents, 
its directors, and, apart from statute, there is not 
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authority for the proposition that directors can be held 
liable for procuring or inducing their company to break 
its own contract. The alleged wrongful termination of 
the plaintiff's contract of employment is the direct act 
of the company acting through its directors. When 
directors enter into a contract on behalf of a company 
the resulting contract is regarded as having been made 
by the company directly by the company's own act, 
rather than directly through the act of an agent." 

Master Bredmeyer then quotes Ford, Principles of 
Company Law, 5th edition, 1989 to 90 and goes on to 
observe: 

"The same principles apply to a termination of a 
contract by directors; that termination is regarded as the 
act of the company." 

Parks C. in his decision concluded by saying: 
I am satisfied Dr Michael was, immediately prior to 

28 October 1986, employed as the Managing Director 
of Monitronix Limited and not personally by the 
respondents. That on 28 October 1986 his services were 
terminated by authority of the three respondents in their 
capacity as the directors of Monitronix Limited. Thus 
the application before the Commission is directed at 
respondents who did not employ Dr Michael and 
therefore it is not within the jurisdiction of the 
Commission. In the absence of jurisdiction I do no (sic) 
decide whether the application constitutes an abuse of 
process as asserted by counsel for the respondents." 

Commissioner Parks also observed that the argument for Mrs 
Michael was essentially the same and he made to the same 
finding in respect of her employment. That decision went on 
appeal to the Full Bench of the Commission which dismissed 
the appeal and in so doing made the following comment. 

"We should, however, observe as follows. Firstly, 
the claims were for "unfair dismissal (declaration 
only) and unpaid benefits under employment contract" 
(see pages 30 and 37 of the appeal book (hereinafter 
referred to as "AB")), Next, they were amended to 
claim reinstatement. Next, it is quite clear from the 
evidence before the Commission that those claims were 
abandoned, insofar as they related to reinstatement and 
the declaration only was sought." (Supra at 1759) 

The question of reinstatement is said by Dr and Mrs 
Michael, however, to have been a matter raised in the appeal 
proceedings before the Full Bench on that occasion. 

The Full Bench went on to refer to the findings of the 
Commission at first instance and concluded: 

"It is clear from statements made to the Commission, 
that as the Commission found (see pages 60-61 (AB)):— 

"Notwithstanding the foregoing Amended 
Statements of Claim the applicants do not in fact 
seek reinstatement in employment but a declara- 
tion that each was unfairly dismissed. Should the 
Commission so declare it is the stated intention of 
the applicants that they will attempt to seek an 
award of damages from the Supreme Court. 
Orders are sought against the respondents to 
remedy the remainder of the claims." 

That intention was plainly stated in the transcript of 
proceedings at first instance by both appellants (see 
pages 26, 27, 28, and 149 of the transcript at first 
instance. 

On the authority of Coles Myer Limited trading as 
Coles Supermarkets v. Coppin and Others (Appeal Nos 
3, 4 and 5 of 1993), this was an application at best 
seeking contractual benefits after the termination of the 
contract of employment without seeking at the same 
time reinstatement. The Commission at first instance 
plainly, therefore, had no jurisdiction, and the submis- 
sion by Mr Brickhill will be upheld." 

As Mrs Michael says, the question of reinstatement was 
not addressed in the Reasons for Decision of the Full Bench 
as it found that the claim for reinstatement had been 
abandoned. That decision is now before the Industrial 

Appeal Court upon appeal—i.e. Appeal No. IAC 16 of 1993 
earlier referred to (see Transcript p30/31). 

The matters raised now before this Commission refer to 
matters raised at first instance before the Commissioner in 
matters Nos 1717 and 1718 of 1991. That decision has been 
the subject of appeal to the Full Bench of the Commission 
and to further appeal to the Industrial Appeal Court in 
Appeal No. IAC 16 of 1993. 

I further observe that the dismissal of the Applicants, the 
subject of these proceedings, occurred in 1986. It is now 
some 772 years later and, by any measure, a claim for 
reinstatement could not be contemplated given the time that 
has elapsed since the terminations and die filing of these 
Applications. It is the case that the Commission does have 
the jurisdiction to deal with a claim for reinstatement of a 
recently dismissed employee but as a matter of discretion 
the Commission can refuse to deal with such an Application 
if there has been a lapse of time sufficient to make 
reinstatement impractical in all the circumstances. Not only 
is time a consideration in these proceedings but the parties 
have also indicated to the Commission that Monitronix 
Limited, which was the organisation in which the Michaels 
held positions, is in liquidation and, as I understand what has 
been put to the Commission, there are no positions in that 
organisation to return to in any event. Dr Michael says that 
the four respondents in these proceedings have other 
companies to which he and Mrs Michael could be reinstated 
but I do not accept that as a viable alternative. 

As to the claims for contractual entitlements, if I interpret 
the nature of the claim correctly as set out under the 
Particulars of Claim, that matter has already been dealt with 
by the Full Bench of the Commission and on the authority 
of the Coles Myer decision there is no foundation for such 
a claim before this Commission. 

Finally, in respect of Mr Hepburn, I find that he had 
nothing to do with the company Monitronix Limited, or with 
any other organisation that could be said to be associated 
with Dr and Mrs Michael's contract of employment at the 
time of their dismissal. 

It is my view that if Dr and Mrs Michael wish to proceed 
with their claims, there already exists an avenue through 
which they can do that, that being the application which is 
currently alive before the Industrial Appeal Court in matter 
No. IAC 16 of 1993. 

For all the above reasons I find that there is simply no 
basis upon which the Commission ought proceed with these 
Applications. I make that finding having regard to section 
27 of the Industrial Relations Act 1979, and in particular 
placita (ii) and (iv) of section 27(1 )(a) which provide that 
the Commission may at any stage of proceedings dismiss a 
matter or any part thereof or refrain from further hearing and 
determining a matter or part if it is satisfied: 

"(0 ... 
(ii) that further proceedings are not necessary or 

desirable in the public interest; 
(iii) ... 

or 
(iv) that for any other reason the matter or part should 

be dismissed or the hearing thereof discontinued, 
as the case may be." 

The reasons which fall within placitum (iv) of S27(l)(a) 
are those referred to in these Reasons for Decision. 

There remains one further matter to be disposed of and 
that is the claim by the Respondents that unspecified costs 
be awarded against Dr and Mrs Michael. That claim is not 
supported by any detail and is also dismissed. 

Appearances: Dr and Mrs S & J Michael appeared on then- 
own behalf. 

Mr B W Ridgeway. Mr D C Nicolson. Mr I M Hepburn 
and Mr G C Sylvester appeared on their own behalf. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Dr Shawky Michael and Joyce Mary Michael 
and 

Bernard Williams Ridgeway, David Christopher Nicolson, 
Iain McGregor Hepburn and Graham Charles Sylvester. 

Nos. 1508 and 1509 of 1993. 

COMMISSIONER R.N. GEORGE. 
7 April 1994. 

Order. 
HAVING heard Dr S and Mrs J M Michael on their own 
behalf and Messrs B W Ridgeway, D C Nicolson, I M 
Hepburn and G C Sylvester on their own behalf, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the Applications by Dr S and Mrs J M 
Michael be and are hereby dismissed. 

2. That the claims by the Respondents for unspeci- 
fied costs be and are hereby dismissed. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ray Parfitt 

and 
The Ascot Inn. 

No. 115 of 1994. 

COMMISSIONER A.R. BEECH. 
11 March 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the proceed- 
ings, taken from the transcript as edited by the Commission.) 
THE COMMISSIONER: This is an application pursuant to 
s.29 of the Industrial Relations Act 1979 whereby Mr Parfitt 
complains that he was harshly, oppressively or unfairly 
dismissed by the Ascot Inn on 7th January 1994. A 
statement of facts was tendered to the Commission and from 
that I am satisfied that Mr Parfitt was employed from 23rd 
June 1993 until his dismissal on that date. 

It is also agreed by the parties that Mr Parfitt's 
employment was subject to the terms of the Building Trades 
Award 1968 No. 31 of 1966. By subclause 7(1) of that 
award, Mr Parfitt was employed on a weekly contract of 
service. At his termination, the events of which I will turn 
to shortly, Mr Parfitt was paid only one day's wages in lieu 
of notice. I therefore find that Mr Parfitt's dismissal was 
wrongful in that the termination was effected in a manner 
not in accordance with the contract of employment. 

However, wrongful dismissal is not the same as a harsh, 
oppressive or unfair dismissal. The circumstances are to be 
taken into account in determining whether Mr Parfitt's 
dismissal was harsh, oppressive or unfair. However, the 
wrongfulness or otherwise of the dismissal is a circumstance 
to be taken into account in deciding whether or not what 
happened between the Ascot Inn and Mr Parfitt resulted in 
a harsh, oppressive or unfair dismissal and it therefore will 
contribute to my overall finding in this matter. 

I also take into account that the respondent did not file 
a Notice of Answer and Counterproposal in relation to the 
claim. However, no objection was taken to this and the 
respondent stated on the transcript of the proceedings this 

morning that the reason for the dismissal was that Mr 
Parfitt's services were no longer required. On that basis 1 
now turn to determine whether in the circumstances Mr 
Parfitt's dismissal was harsh, oppressive or unfair. 

In doing so, I note that in these proceedings the applicant, 
Mr Parfitt, gave evidence on his own behalf. Evidence was 
also received on his behalf from a further witness, Mr Page. 
The respondent called no evidence. It is to be noted that the 
weight of sworn evidence given in formal proceedings in the 
Commission is greater than mere assertions given from the 
bar table by an advocate and therefore where there is any 
conflict in this matter as to the facts, the evidence of Mr 
Parfitt will be preferred. 

It is to be noted that Mr Parfitt's evidence was tested by 
cross-examination, quite effectively in my opinion, by the 
Ascot Inn. However his evidence was not broken down and 
I find Mr Parfitt to be a credible and believable witness. 
Further, no submissions as such were made by the Ascot Inn 
in relation to the position of the Ascot Inn and the fairness 
or otherwise of the dismissal. Indeed, the case for the 
respondent is really to be gleaned from the questions asked 
by it of Mr Parfitt. However in this matter no substantial 
case has been presented in rebuttal to Mr Parfitt's claim. 

Having stated that, I find the facts to be.as follows. Mr 
Parfitt was employed as a painter by the Ascot Inn, although 
he did on his admission do other jobs as well. His 
qualifications and experience, together with the letters of 
reference, prove him to be a painter of the highest quality, 
thorough and honest in his work. I am satisfied from the 
evidence that no complaints of substance have been validly 
made about his work. Indeed, the newspaper extract which 
became exhibit 7 in the proceedings argues otherwise for the 
quality of his work at the Ascot Inn particularly. I therefore 
find that whilst there may have been comments made from 
time to time about work that may not have been completed, 
I accept Mr Parfitt's explanation that that was not due to any 
lack of attention or quality on his part but rather on the 
volume of work that he was asked to perform. In any event, 
I cannot conclude from the evidence that if there were any 
complaints that could be made about work not completed 
that the reason for that was due to any fault on Mr Parfitt's 
part and I cannot therefore find from the evidence that there 
is any substance that could allow the termination of 
employment to stand for such reasons. 

Mr Parfitt was issued with a memorandum dated 31st 
December 1993 (exhibit 10) which told Mr Parfitt that his 
employment might be in jeopardy. However, in relation to 
the memorandum a number of matters need to be noted. The 
substantial part of the memorandum relates to time Mr 
Parfitt took off the job amounting to some 1 'A hours in a 
period in the week ending the beginning of January in 1994. 

I note that in taking the time off the job Mr Parfitt did so 
quite openly; that he booked off work and the time sheet put 
in evidence (exhibit 11) substantiates that; that he did not 
claim payment for that time and indeed has not been paid 
for that time; and that on Mr Parfitt's evidence he informed 
the people in the front office of his intention to leave and 
the purpose of his leaving. 

That all is very much to Mr Parfitt's credit, whether or 
not he was strictly entitled to take that time off. Further, he 
replied to the employer in writing on those issues and 
provided, in my view, an explanation of the events which 
the Ascot Inn would be obliged to take into account. 

The final thing to be said about the memorandum is that 
of itself it says that the incident of taking 1 'A hours off and 
the other incident that is mentioned in the letter are of 
themselves only sufficient to warn Mr Parfitt. Therefore as 
at that date the employer had taken those circumstances into 
account and believed that they warranted only a warning. I 
am satisfied therefore that it is not open to the employer now 
to take those issues of themselves as being the reasons why 
Mr Parfitt's services are no longer required. 

From the evidence I am satisfied that the issues that 
actually led to the dismissal were the taking down of the 
Christmas decorations and being on a tea break. As to both 
of those, the evidence of Mr Parfitt is that he was not being 
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slow in taking down the Christmas decorations and he could 
not understand why such a complaint could be made. I have 
no other evidence to the contrary and I find therefore that 
to the extent that it is alleged by the respondent that Mr 
Parfitt was being slow in this task, it has not been shown 
to be so. I note that the respondent has not called any 
evidence itself regarding this issue. 

Further, I am satisfied that Mr Parfitt was on a tea break 
at 10.00 o'clock rather than at 11.00 o'clock on Mr Parfitt's 
own evidence. Once again, there is no evidence to the 
contrary. Further, I find it strange that he should be criticised 
for being on a tea break in the morning when he has on his 
own evidence been on such tea breaks previously with the 
owner in the past. Accordingly, and given that he is covered 
by the award and by that award is entitled to take a morning 
tea break, I can find nothing in what occurred that would 
justify the termination of Mr Parfitt. 

I also find from the evidence that there was continuing 
work available at the Ascot Inn for Mr Parfitt to perform. 
While I have noted from the questions that were put to Mr 
Parfitt by Ms Williams that that does not give Mr Parfitt the 
legitimate expectation that he will be there "until Dooms- 
day". It is the fact as has been pointed out by the 
Commission in Court Session in the Wongan Hills case to 
which I was referred ((1979) 59 WA1G 11) that Mr Parfitt 
would be entitled to believe that he would retain his 
employment with the Ascot Inn as a painter unless he was 
terminated for good reason. 

Having heard all of the evidence in this matter 1 am not 
satisfied that there has been good reason why Mr Parfitt 
should have been dismissed as he was on 7th January 1994. 
On the test as set out by the Industrial Appeal Court in the 
Undercliffe case ((1985) 65 WAIG 385) I therefore find that 
the action of the employer in dismissing Mr Parfitt in the 
manner that it did was harsh and unfair towards Mr Parfitt 
in the circumstances. Accordingly I propose to find as such 
and to require the re-instatement of Mr Parfitt. 

I intend to issue firstly a declaration in the following 
form: that Mr R. Parfitt was harshly and unfairly dismissed 
by the Ascot Inn on 7th January 1994.1 then intend to make 
the following orders: that within seven days of the date of 
this order, upon presenting himself for employment at the 
Ascot Inn, the Ascot Inn shall offer Mr Parfitt the position 
of painter on the same terms and conditions as he was 
previously employed. Next, that the Ascot Inn shall 
forthwith pay to Mr Parfitt the wages he would have earned 
between the date of his dismissal and the date of his 
re-employment in accordance with this order, less any 
income he has received by way of unemployment benefit for 
that period. 

I will also put into the order a further order that either 
party will have liberty to apply to have the Commission 
determine what the amount of that money should be. 

Appearances: Ms J. Harrison on behalf of the applicant. 
Ms M. Williams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ray Parfitt 

and 
The Ascot Inn. 

No. 115 of 1994. 

COMMISSIONER A.R. BEECH. 
22 March 1994. 

Order. 
HAVING heard Ms J. Harrison on behalf of the Applicant 
and Ms M. Williams on behalf of the Respondent, the 
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Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby— 

A: Declares that Mr Ray Parfitt was harshly and 
unfairly dismissed by The Ascot Inn on the 7th 
January 1994. 

B: Orders— 

(1) That upon presenting himself for employ- 
ment at The Ascot Inn within 7 days of the 
date hereof The Ascot Inn shall offer Mr Ray 
Parfitt a contract of employment as a painter 
on the same terms and conditions as he had 
been employed on the 7th January 1994. 

(2) That The Ascot Inn shall forthwith pay to Mr 
Ray Parfitt a sum of money equal to the 
wages he would have earned between the 
date of dismissal and the date of re-employ- 
ment in accordance with this order less any 
unemployment benefit received by him as if 
he had worked for that period. 

(3) That liberty to apply is reserved to the parties 
in the event that they are unable to agree on 
the sum to be paid in accordance with order 
B(2) hereof. 

(Sgd.) A.R. BEECH. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ivan Ribic 

and 

Matilda Bay Brewing Co Ltd. 

No. 167 of 1994. 

COMMISSIONER A.R. BEECH. 

7 April 1994. 
Order. 

WHEREAS a conference of the parties was convened; 

And whereas the parties were unable to reach agreement 
and the application was listed for hearing; 

And whereas the applicant subsequently advised that 
agreement had been reached; 

And having heard Mr M Keogh on behalf of the Applicant 
and Mr J Sher (of counsel) on behalf of the Respondent; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order- 

That the hearing of the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.j Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Corrine Elizabeth Salmon 

Curtin University Student Guild. 
No. 524 of 1992. 

COMMISSIONER J.A. NEGUS. 
10 March 1994. 

Reasons for Decision. 
BY this application, pursuant to S.29(b) of the Industrial 
Relations Act, Ms C.E. Salmon claimed that she was 
unfairly dismissed from her position of Publications 
Co-ordinator by the Curtin University Student Guild. She 
sought an order for reinstatement and for the payment of 
wages said to be owing to her for overtime which she had 
worked and for which she had not been paid at the time of 
dismissal. 

The dispute about the Guild's treatment of Ms Salmon 
was first brought before the Commission by the Civil 
Service Association in conciliatory proceedings pursuant to 
S.44 of the Act. No agreement was reached at conference 
and Ms Salmon chose to pursue her grievance via the instant 
application which had been lodged concurrently with the 
Association's matter. Ms Racovelli, an officer of the 
Association, acted as agent for the Applicant in these 
proceedings. The Respondent employer was represented by 
Mr Brunner of the Chamber of Commerce and Industry. 

The Student Guild at Curtin University engages in a 
number of activities which are said to provide services to 
students. Elected members of the Guild Council are the 
governing decision making body and a number of Permanent 
Guild Staff members are employed for divers purposes. 

The Applicant responded to a newspaper advertisement 
in which the Guild, describing itself as 'a progressive and 
dynamic union representing the needs of 18 000 tertiary 
student members', invited applications for the position of 
Publications Co-ordinator. The appointee was to be 'respon- 
sible for the production of all Guild publications, posters and 
pamphlets and assist with the production and layout of the 
student news magazine 'GROK'. The notice went on to say 
"Qualifications must include 3-5 years computer DTP 
(Pagemaker4, Illustrator) and advertising layout experience. 
Previous experience with printers and publishing houses 
essential". 

Ms Salmon was interviewed in relation to the vacancy on 
29 January 1992 by a committee consisting of Mr Peter 
Ellis, Guild President; Jack Chye, Media Director and Fiona 
Preston, staff representative. She explained at interview that 
she had no newspaper experience nor had she a graphic 
design degree. Her folio was inspected. She was informed 
that study leave of six hours per week was available and she 
offered to enrol in a graphic design course. She was told that 
long hours and overtime would be required and that payment 
of overtime was not made; time off in lieu was to be taken. 

The next day, she was phoned by Matt Clancy, her 
predecessor, with the news that she had the job and was to 
start on the following morning. On her first day at work. 
Matt Clancy showed her around and in general terms 
explained the tasks which she would have to perform during 
the next few weeks. 

The applicant found her first weeks at work to be stressful 
and confusing because she found no-one to whom she could 
turn for advice or guidance, even for the simplest things. 
Matt Clancy was on the other side of the continent. Jack 
Chye was a student, newly elected as media director and he 
knew less than Ms Salmon. She believed that Tim Wallace, 
editor-in-chief and Peter Ellis, a former media director had 
much experience but it seems that she did not look to them 
for guidance. This occurred, in part I suspect, because the 
elected student officers expected the media director to be the 
source of the newspaper and publishing expertise which the 
students were lacking. 

Ms Salmon expressed some surprise at the working 
conditions under which her first issue of the newspaper was 
produced. The student workers attended to their duties when 
their study timetables allowed. There was a ten day period 
between the deadline and the paper going to print and that 
interval was apparently a time of frenetic activity with .'all 
hands to the pump' and people working around the clock to 
complete the task. On one occasion they stayed on the job 
for twenty four hours straight. 

On 12 March the applicant approached Peter Ellis and 
indicated to him that she was unsure of what was required 
of her and that the job did not appear to be the same as the 
impression she had gained from Matt Clancy's brief 
induction interview. The Guild President advised her that 
she was expected to do everything. 

On 19 March, Fiona Preston, the staff representative, was 
called to Peter Ellis' office where he indicated to her that 
he had concerns about Ms Salmon's performance as media 
director. Ms Preston advised or reminded Mr Ellis of the 
highly structured rules or guidelines which existed in 
relation to Guild employees' conditions and she suggested 
a time when she would be available to accompany Ms 
Salmon to a formal interview. 

On 23 March, Peter Ellis and Tim Wallace confronted the 
applicant in the media office when she arrived at work. Mr 
Wallace says the meeting was calm and rational and directed 
to acquainting Ms Salmon with their concerns as to her 
shortcomings and failings exhibited during the preparation 
of the first two issues of Grok. Mr Ellis agreed that if any 
voices were raised it was he and not Mr Wallace who was 
responsible. Ms Salmon recalled the meeting as a shouting 
match and felt that she was being harangued. There is 
complete agreement on the fact that she burst into tears and 
terminated the discussion by walking out. It is also clear that 
Mr Ellis' remarks to Ms Salmon on that day would be 
construed by any reasonable listener to constitute a warning 
or a threat of dismissal. It is true too that she was instructed 
not to work any overtime after that date. 

Ms Salmon's distress on that day was quickly made 
known to other employees of the Guild Council and the 
weight of the Staff Association was brought to bear on what 
had been a clear breach of the highly codified and well 
publicised rules which are extant. There was a deal of 
communication to and fro with demands being made by the 
staff and admissions from the Guild Executive on 6 April 
that proper procedures had not been followed. At length, on 
16 April, a meeting, which purported to be a re-convening 
of the original selection panel, was held and resulted in a 
recommendation to Guild Executive that Ms Salmon's 
employment should be terminated. The Executive con- 
firmed the dismissal and processed it on the same day. Later 
in the month the Guild Council endorsed the decision. 

It is not necessary in light of my decision on this 
application to traverse every detail of the evidence adduced 
from each witness. The evidence of Mr Ellis, the Guild 
President calls for some comment, because his sworn 
testimony together with his attitude during conciliatory 
proceedings and his ill concealed displeasure and impa- 
tience throughout the formal hearing have in their totality 
led me to the conclusion that this was an industrial dispute 
which need never have happened. 

The Guild President's attitude was tellingly revealed in 
the following passages of cross-examination:— 

"Ms Racovelli:  
Q. As a student president or the then student 

president, are you required to have a good working 
knowledge of the guild rules and regs? 

Mr Ellis: 
A. No, I don't claim to have a good working 

knowledge. 
Q. Are you required to have a good working 

knowledge of the rules and regs? 
A. Maybe, but I never have. I mean, I have relied on 

other people—Les Bone, the independent chair- 
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person. I don't make a habit of studying them at 
all. It's not... 

But your position itself is governed by the rules 
and regs? 

Q. And you don't have a good working knowledge 
of the rules and regs? 

A. No, I chose not to. I had more important things to 
do. 

Q. So is that why the incident arose where you didn't 
actually follow guild rules and regs with respect 
to the process which led up to Corrine's dismissal? 

A. I think that's—what do you mean by that 
question? All regulations were followed. 

Q. Were they? 

A. Yes. 

Q. With some prompting? 

A. Yes, in the beginning they weren't because I was 
advised that 3 and 4 didn't need to be followed 
because she was ... 

Q. Why was that? 

A. ..on probation. 

Q. And where does that appear in the regs at 3 and 
4...? 

A. I don't know. I was advised. " 

(Transcript p. 164) 
His opinion of his colleagues was equally revealing:— 

"Ms Racovelli:  

Q. Okay. So when did you actually make up your 
mind that you were going to terminate Corrine 
Salmon's appointment? 

Mr Ellis: 

A. I don't remember. 

Q. I mean you must have formed a view at some stage 
or another. You indicated earlier that it might have 
been as early as the meeting with Tim? 

A. Well, some time after the second—at some time 
after that—probably 23 March. 

Q. 23 March. Where was Corrine Salmon's next-in- 
line manager throughout this whole process? 

A. I don't know. He wasn't very good at his job—I 
mean, but you get that. We didn't have a very 
good vice-president last year either, but you get 
that. 

Q. Didn't Corrine Salmon—if he wasn't very good 
at his job then can't you—wouldn't you expect—I 
mean, Corrine Salmon has got no-one to go to 
basically because her next-in-line manager is not 
there and not very good at his job? 

A. The staff was full of people who knew how to do 
the job when you had to produce a paper and she 
had—I mean, colleagues from where she had 
worked before. She had Matt on the phone. She 
spoke to him a few times. 

It's not as if she had nobody to talk to. Just 
because the media director—the media director 
didn't know very much about the job, it was a 
political thing. When I came into the job I had 
some qualifications to do the job but that's not 
always the case. But, I mean, why does she need 
to go to somebody? Surely she should have been 
able to do the job." 

(Transcript p. 175-6) 

It was against the background of such overweening 
arrogance and self-confessed disregard for the written code 
that Mr Ellis apparently formed the private and personal 
view that Ms Salmon's performance was so far below his 
expectations that she did not 'deserve' to be paid for the 
overtime hours she had worked and had been unable to take 
as time off in lieu prior to her dismissal. 

On the evidence presented to the Commission, it is 
patently justifiable to declare that Ms Salmon was unfairly 
dismissed from her employment. Behaviour such as that 
exhibited by Mr Ellis towards an employee might well be 
commonplace and understandable in the world of small 
business or commerce where some employers have little 
opportunity to become acquainted with the rules of proper 
and acceptable conduct in the employer/employee relation- 
ship. In the highly structured and regulated milieu of a 
tertiary institution where all activities are, in essence, 
publicly funded, matters affecting the livelihood of employ- 
ees are surely too grave to be left at the mercy of the whims 
and prejudices of amateurs playing the game of administra- 
tion without any real accountability for their actions. 

Upon consideration of the total period of association 
between Ms Salmon and the Guild from late January until 
mid-April it is perhaps more accurate to declare that she was 
unfairly engaged, unfairly employed and treated with 
insensitivity and lack of compassion while the termination 
of employment was being effected. 

It appears that Matt Clancy, the former Publications 
Co-ordinator, had the happy blend of experience, personal- 
ity, background, skills and creativity to allow him to lead 
and direct the student workers in the production of a 
successful newspaper. One suspects that he was able to 
make optimum use of the students' talents and contributions 
while himself making up for any of their deficiencies. The 
initial selection panel clearly failed to probe Ms Salmon's 
experience at any depth and Mr Clancy, in a painfully brief 
orientation, did not succeed in conveying any useful 
information to her nor did he realise that she had little idea 
of what was expected of her. The Job Description document 
(Transcript—Exhibit R5) is singularly uncommunicative to 
other than an afficionado. Mr Clancy's role seems to have 
been way above and beyond the requirements of the 
advertisement. Ms Salmon had no real understanding of 
what the job entailed; the students did not want someone 
who matched the criteria, they wanted a replica of Mr 
Clancy and they had no-one who was either willing or able 
to help Ms Salmon to come to terms with their expectations. 

It was inevitable that the employment relationship would 
come to an end and it was industrially acceptable that it 
should be terminated because the initial three months was 
clearly designated as a period of probation. The unfairness 
lay not in the fact of the dismissal but in the cavalier and 
insensitive approach taken by the Guild President. 

The question of reinstatement was never a feasible one. 
There was such a lack of real communication in the initial 
interview that both parties entered the contract on false 
assumptions. Properly handled, the termination would have 
been seen as a merciful release on all sides. It was turned 
into a painful disaster by the bombast and bluster of the 
self-styled 'chief executive officer'. 

Turning to the question of contractual benefits, it seems 
quite clear that Ms Salmon should be paid for the overtime 
she had worked and not had the opportunity to take as time 
in lieu. There is just no basis in fact for Mr Ellis' assertion 
that the Guild is not required by its rules to pay out TOIL 
(time off in lieu). 

This assertion was made in the following exchange with 
Mr Brunner:— 

"Mr Brunner:  
Q. Would council need to verify any motion put to 

it with respect to paying TOIL out? 
Mr Ellis: 

A. Yes. Anything over a thousand dollars has to go 
to guild council. That's in our regulations now. If 
that doesn't happen, that questions—a reason has 
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to be given at guild council, which is once a 
month. 

Q. What is your understanding of the guild's policy 
with respect to overtime? 

A. Well, we actually—contrary to what has been said 
today by staff reps, etcetera, we actually paid Matt 
Clancy the money that he had worked in TOIL. 
He didn't leave—us owing him 5 weeks—we 
actually paid him an amount. I don't—it probably 
wasn't up to 5 weeks but we paid him a substantial 
amount. But in everybody's opinion, especially 
mine—who had worked with him for that entire 
time—he deserved every cent of that. He had 
raised the newspaper to a level that we have since 
only slightly improved on; it's on a plateau now 
as the best student newspaper in Australia, and we 
felt that there was no reason why he shouldn't be 
paid that amount of money. As to as if there is 
anything in regulations—there is nothing specific 
that says we have to pay TOIL. It doesn't state that 
we have to pay TOIL out. 

Q. Right. Did you at any time consider paying the 
outstanding TOIL to Ms Salmon? 

A. Based on my experience with her and what had 
happened beforehand—happened up until that 
time, it was an agreement—and this happened 
with the meeting we had with the commissioner 
last year—that we would pay something to her in 
the way of TOIL. I felt more morally obliged than 
anything else. I actually thought at that meeting 
that we had had, that we had actually paid her 
something, but it was only the meal allowance that 
we had paid her. I said, "Well, that she should be 
entitled to something"—this is not—morally. 

Q. Right? 
A. But that was all. 

Q. Did you mention to her in the interview in January 
92 that TOIL would be paid upon dismissal? 

A. No, of course not. 

Q. Did the subject come up? 
A. No, it was not a subject—it's not really—it has 

never happened. 

Q. Is overtime required to be authorised? 
A. Yes. Yes, it is. 

Q. Do you know if Ms Salmon's overtime was 
authorised? 

A. It has never been authorised. That letter that she 
sent to—those forms she took to Les Bone on 10 
March, I think it was, was simply for the fee. We 
authorised that and when I saw the amount of 
TOIL and relating that to the performance that I 
had witnessed of Corrinne we said it wasn't 
approved. There was nothing signed or nothing 
agreed to, so it wasn't approved, nor was it not 
approved. It was just laid on the table basically. 

Q. Right. So is it not true then, that the only time you 
have really considered paying out the TOIL is as a 
consequence of the proceedings in the commission? 

A. Well, that's when the question was first asked. I 
mean, it's not as if, you know... 

Q. Has a motion ever been put to guild council to pay 
the outstanding TOIL? 

A. Of Corrinne? 

Q. Yes? 
A. No. Sorry, the staff reps put forward a motion, but 

I mean, they can't actually put forward a 
motion—they can ask us to do it. 

Q. That's right? 

A. And it was discussed at that meeting. No-one 
actually—as far as I can remember—put forward 
a motion. 

Q. At a guild council meeting no-one has put forward 
that motion? 

A. Not that I—no, not that I can remember. 
(Transcript p. 157-9) 

Whether by accident or design, the foregoing passage 
presents a picture of some grand, generous gesture being 
made in the form of a boon from liege lord to vassal. 
Schedules 3 and 4 of the Guild Regulations outline the 
conditions of service of Guild staff and those documents 
reveal that the mediaeval master-servant relationship is 
indeed not envisaged at Curtin University. 

The working conditions of staff are similar to those 
commonly enjoyed by the vast majority of employees in this 
liberal democracy which has had a formal industrial 
relations system for a century or so. The sections relevant 
to the instant dispute read as follows:— 

" 3. HOURS 
The ordinary hours of working, exclusive of 

meal hours shall not exceed thirty-five and shall 
be worked between 9.00 am and 5.00 pm Monday 
to Friday, or any other arrangement (eg. 10.00 am 
to 6.00 pm) shall be mutually agreeable to the 
Guild and the employee. A meal break of one hour 
shall be allowed between the hours of 12 noon and 
2.30 pm. 

4. OVERTIME 
The employee shall be paid, or given time in 

lieu, at normal rates plus the following penalties: 
(1) Week days—150% for the first two hours 

and 200% thereafter, if worked before or 
after the normal working hours. 

(2) Saturdays—150% for the first two hours and 
200% thereafter. 

(3) Sunday and Public Holidays—200%. 
(4) A meal allowance to be paid at a rate agreed 

upon by Guild Council from time to time, 
providing the break is at least 30 minutes and 
less than two hours. 

If requested to work any overtime, a minimum 
of three hours shall be paid unless 24 hours' notice 
is given beforehand. 

Guild Council shall make rules regarding the 
granting of overtime. " 

(Transcript—Exhibit R2) 
Now it is axiomatic that any employee in any situation 

will qualify for overtime penalties only when the overtime 
worked is authorised. I do not quarrel with the arrangement 
mooted at interview, and tacitly accepted by Ms Salmon, 
that considerable overtime was required in the position and 
that TOIL was to be taken rather than payment. Despite Mr 
Ellis' protestations, it is quite clear that the Media 
Co-ordinator's overtime was not merely authorised, it was 
expected and required. The Co-ordinator was a key player 
in the late night sessions prior to putting the paper to print. 
I have noted earlier that Ms Salmon was instructed on 23 
March to work no more overtime. 

On any fair reading of the clause '4. Overtime' it could 
not be given the meaning Mr Ellis has proffered. "The 
employee shall be paid, or given time in lieu, at normal rates 
plus the following penalties:"—establishes the entitlement 
in a clear and unambiguous statement. "Guild Council shall 
make rules regarding the granting of overtime"—can only 
sensibly refer to the proper authorisation of overtime and the 
nomination of people who may exercise the authority. It is 
a nonsense to suggest, in the total context of the clause, that 
the Council would purport to reserve to itself some right of 
choice, paying overtime to the good and with-holding it 
from the naughty. 

It should not be difficult to calculate the amount of 
outstanding TOIL for which Ms Salmon should be paid. A 
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minute from Mr Les Bone, Administrative Officer on 10 
March 1992 indicates that the employer accepted that 
133.25 hours of TOIL had been accumulated to 23 February. 
Ms Racovelli has exhibited some records kept by the 
applicant purporting to show all time worked. There is some 
anecdotal evidence that her time-keeping left something to 
be desired and it is clear that each record needs some close 
examination to establish its accuracy. 

That is a process the Commission would undertake as a 
matter of course, at a speaking to the minutes of a proposed 
order. The decision of the Industrial Appeal Court in the 
Coles/Myer case has removed the power of the Commission 
as constituted to make a valid order requiring the Respon- 
dent to pay to the Applicant a contractual benefit in the 
absence of an order for reinstatement. I am bound to declare 
however that the obligation, in my view, exists and to hope 
that in the absence of Mr Ellis from a position of influence, 
the Guild Council will be able to take a fair and sensible 
decision to make some compensation payment to Ms 
Salmon. This would go some way to repairing the reputation 
of the Guild as an employer in the eyes of the C.S.A. and 
kindred unions. 

I recommend that Ms Racovelli, Mr Bone, Mr Brunner 
and the Guild's independent chairperson be given the right 
to confer and calculate what may be a reasonable payment 
in light of all the available information. 

Appearances: Ms C. Racovelli appeared on behalf of the 
Applicant. 

Mr P.G. Brunner appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Corrine Elizabeth Salmon 
and 

Curtin University Student Guild. 
No. 524 of 1992. 

COMMISSIONER J.A. NEGUS. 
10 March 1994. 

Declaration. 

HAVING Heard Ms C. Racovelli on behalf of the Applicant, 
and Mr P.G. Brunner on behalf of the Respondent, the 
Commission pursuant to the powers conferred by the 
Industrial Relations Act 1979, hereby declares:— 

1. That the dismissal of Ms C. Salmon from her 
employment by the Curtin University Student 
Guild on 16 April 1992 was unfair in the manner 
in which it was accomplished. 

2. That the Guild has a contractual obligation to pay 
Ms Salmon for the overtime she had worked and 
was unable to take as T.O.I.L. at the time of her 
dismissal. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Applicant Respondent Commissioner 

Baker K.J. 

Baker N.L. 

Barrowcliff 

Bryan D. 

Clohessy S.L. 

Connell V.A. 

Coulter N.A. 
Dahlenburg B.E, 

Dalgety K.P. 
Desmond C. 
Eldridge P. 
Evans G.W. 

Hint T.W. 
Forrest J.C. 

Frankland V.L. 

Grubb I.V. 

Harris P.G. 
Hawkins P.H. 

Howard F. 

Howson M.S. 
Hughes D.P. 

J A Kidd t/a Jim Kidd 
Sports 
J A Kidd t/a Jim Kidd 
Sports 
Diagnostic Radiology 
W.A. 
Curtin Consultancy 
Services Ltd 
Summit Realty— 
Rockingham 
Connaught Properties 
Pty Ltd t/a Connections 
Tarron Holdings Pty 
Ltd t/a Chung Pak 
Travel (WA) 
Curtin University 
Student Guild 
Autistic Childrens 
Association in WA (Inc) 
The Newmarket Inne 
Hamischfeger of 
Australian Pty Ltd 
Town of Kwinana 
Perth Parmelia Hilton 
Indian Ocean Airlines 
Sun City Country Club 
Inc 
Eaton Controls Pty Ltd 
Reynolds Mt Gibson 
Gold Project 
Quayside Marinas Pty 
Ltd t/a Aquarama Marina 
The Federal Hotel— 
Paramount View Pty Ltd 
(Mark Manea) 
AO Plastics 
Kone Cranes W.A. Pty 
Ltd 
Armadale Home Help 
Service for the Aged 
and Disabled Inc 
St Barbara Mines Ltd 
Connaught Properties 
Pty Ltd t/a Connections 

1463/1993 

1646/1993 

1445/1993 

441/1992 

1263/1993 

1252/1993 

1187/1993 
1638/1993 

1163/1993 
1251/1993 
1306/1992 
1441/1993 

29/1994 
175/1994 

1630/1993 

1477/1993 

1656/1993 
188/1994 

1452/1993 

1262/1993 
435/1992 

Beech C. 

Beech C. 

Gregor C. 

Beech C. 

Hatliwell S.C. 

Halliwell S.C. 

Negus C. 

Beech C. 

Beech C. 
Gregor C. 

Coleman C.C. 
Beech C. 
Beech C. 
Parks C. 

Gregor C. 
Beech C. 

Halliwell S.C. 

Negus C. 

Halliwell S.C. 
Parks C. 

Beech C. 

Fielding C. 
Halliwell S.C. 

Discontinued 

Discontinued 

Dismissed 

Discontinued 

Discontinued 

Withdrawn 

Discontinued 

Discontinued 

Withdrawn 

Discontinued 
Discontinued 

Discontinued 
Discontinued 
Discontinued 
Discontinued 

Discontinued 
Discontinued 

Discontinued 

Discontinued 

Dismissed 
Withdrawn 

. Discontinued 

Discontinued 
Withdrawn 



Applicant Respondent Commissioner 

Jones M. 

Kemp G. 
Kerrigan P. 
Knowler W.H. 

Krakouer P.L. 
Lankford C. 

Littler J.A. 
Lumsden G. 

Malone R.J. 

Mathieson S. 
Maughan D. 

Minshull W.E. 

Moir D.A. 

Murphy K. 

O'Connor W.E. 

Osbom A.C. 

Powell-Pepper C.G. 
Power D.J. 

Power DJ. 

Rich D.W. 

Russell B. 

Sandon R.B. 

Shearman K. 

Shepheard K. 

Simpson S. 

Smith B.J. 
Smith G.L. 

Sutherland G. 

Tfekapa Z. 
Thatcher L. 
Tomsett WJ. 

Trewin J.C. 

Underhill A.M. 

Underbill D.J. 

Wallace J.D. 

Wallis B.J. 

Whelan C.A.J. 

Whitehead S.B. 

Williams K. 

Woods J.A. 
Yarren M.T. 

Aboriginal Advancement 
Council of W.A. 
(Incorporated) 
Southern Suburbs 
Progress Association 
Aboriginal Corporation 
Royal Perth Golf Club 
(Inc.) 
City Market Tavern 
South Pacific lyres 
Brookland Valley 
Vineyard 
Emmaus Christian School 
Australian Guarantee 
Corporation Ltd 
Chemtronics Ltd 
The Cancer Foundation 
of Western Australia Inc. 
Wesfrute Trades t/a 
Roberts and Beck 
Wormald Security 
Connaught Properties 
Pty Ltd t/a Connections 
MLC Insurance—City 
West 
Wallace Emery and 
Associates Pty Ltd 
Connaught Properties 
Pty Ltd t/a Connections 
Show and Sell Bakery 
(Peter Jacobson) 
Tang Computers Pty Ltd 
t/a Harry Tan Electronics 
Armadale Home Help 
Service For The Aged 
and Disabled Inc. 
Armadale Home Help 
Service for the Aged 
and Disabled Inc 
RAC Pty Ltd 
University Building 
Society 
University Building 
Society 
Connaught Properties 
Pty Ltd t/a Connections 
Connaught Properties 
Pty Ltd t/a Connections 
Wellington Place Pty 
Ltd and Others 
Mei-Yu (Australia) Pty 
Ltd t/a All Seasons 
Freeway Hotel 
Western Australian 
Government Railways 
Commission 
Connaught Properties 
Pty Ltd t/a Connections 
City of Perth 
Lindmark Holdings Pty 
Ltd t/a L.J. Hooker— 
Greenwood 
Armadale Recreation 
Centre 
Cheap Foods Wanneroo 
Golden West Network 
J.S. Gibbons, S.D. 
Gibbons and M. Czajka 
The Aboriginal Legal 
Service of Western 
Australia (Inc.) 
Dalwallinu Sports Club 
(Inc) 
Dalwallinu Sports Club 
(Inc) 
Spectra Lighting Pty 
Ltd 
Claude Neon (Aust) Pty 
Limited 
Parklane t/a Wooley & 
Associates 
Heat Containment Pty 
Ltd 
Connaught Properties 
Pty Ltd t/a Connections 
Tint-A-Car 
Wheatbelt Aboriginal 
Corporation 
Hardies Iplex Pipeline 
Systems 

866/1986 Negus C. 

320/1993 Halliwell S.C. 

1411/1993 

1514/1993 
275/1993 
1264/1993 

1615/1992 
1386/1993 

1535/1993 
1520/1993 

1734/1993 

47/1994 
440/1992 

1467/1993 

1362/1993 

439/1992 

1492/1993 

1446/1993 

1459/1993 

246/1994 
1184/1993 

850/1993 

437/1992 

436/1992 

1726/1993 

1654/1993 

1429/1993 

438/1992 

365/1993 
157/1994 

239/1994 

161/1993 
1413/1993 
1735/1993 

1164/1993 

1383/1993 

1382/1993 

1640/1993 

1489/1993 

1470/1993 

839/1992 

442/1992 

38/1994 
1185/1993 

1132/1993 

Beech C. 
Beech C. 
Beech C. 

Beech C. 
Fielding C. 

Beech C. 
Beech C. 

Halliwell S.C. 
Halliwell S.C. 

Halliwell S.C. 

Fielding C. 

Halliwell S.C. 

Halliwell S.C. 

Beech C. 

Beech C. 

Kennedy C. 
Fielding C. 

Fielding C. 

Halliwell S.C. 

Halliwell S.C. 

Beech C. 

Beech C. 

Halliwell S.C. 

Halliwell S.C. 
Kennedy C. 

Kennedy C. 

Beech C. 
Beech C. 
Beech C. 

Beech C. 

Beech C. 

Halliwell S.C. 

Halliwell S.C. 

Halliwell S.C. 

Beech C. 
Beech C. 

Fielding C. 

Dismissed 

Discontinued 

Discontinued 

Discontinued 
Discontinued 
Discontinued 

Discontinued 
Withdrawn 

Discontinued 
Withdrawn 

Discontinued 

Discontinued 
Withdrawn 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Withdrawn 

Withdrawn 
Discontinued 

Discontinued 

Withdrawn 

Withdrawn 

Withdrawn 

Dismissed 

Withdrawn 

Withdrawn 
Withdrawn 

Withdrawn 

Discontinued 
Withdrawn 
Withdrawn 

Dismissed 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Discontinued 

Withdrawn 

Withdrawn 

Discontinued 
Withdrawn 

Discontinued 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers—(Western Australian Branch) Another 

and 
George A. Esslemont & Son. 

No. C 78 of 1994. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 

Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER G.L. FIELDING. 
22 March 1994. 

WHEREAS the Applicants applied to the Commission to 
assist in settlement of a dispute with the Respondent 
regarding the payment of a site allowance for employees 
covered by the Building Trades (Construction) Award 1987 
and the Engine Drivers (Building and Steel Construction) 
Award working on the on-line fuel depot site being built for 
Westrail in Kwinana; 

And whereas the parties subsequently reached agreement 
that the employees should be paid a site allowance of $1.10 
per hour in lieu of and in substitution for all special rates 
and allowances stipulated in the respective Awards for 
working in arduous or unusual conditions; 

And whereas the parties have provided information 
regarding the perceived disabilities associated with perform- 
ing construction work on the site which information 
suggests that an order should be made providing for the site 
allowance, as is envisaged by each of the Awards; 

Now therefore having heard Mr G. Giffard on behalf of 
the Applicants and Mr K.F. Richardson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

(1) That pursuant to the provisions of subclause 8(16) 
of the Building Trades (Construction) Award 
1987, employees employed by the Respondent to 
carry out construction work on the on-line fuel 
depot for Westrail in Kwinana shall be paid $1.10 
per hour worked in lieu of and in substitution for 
all special rates and allowances prescribed in 
Clause 9.—Special Rates and Provisions of the 
Award. 

(2) That pursuant to Clause 28.—Site Allowance of 
the Engine Drivers (Building and Steel Construc- 
tion) Award No. 20 of 1973 employees employed 
by the Respondent to carry out construction work 
on the on-line fuel depot for Westrail in Kwinana 
shall be paid $1.10 per hour worked in lieu of and 
in substitution for all allowances and special 
provisions prescribed in Clause 24.—Allowances 
and Special Provisions. 

(3) That the abovementioned site allowance shall 
apply with effect from the commencement of the 
construction work at the site and continue until 
completion of the project at that site. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Multiplex Constructions Pty Ltd 

and 
The Australian Builders' Labourere' 

Federated Union of Workers, Western 
Australian Branch and Others. 

No. C100 of 1994. 
COMMISSIONER A. R. BEECH. 

25 March 1994. 
Order. 

WHEREAS the Commission convened a conference of the 
parties pursuant to S.44 of the Industrial Relations Act 1979; 

And whereas the parties reached agreement at that 
conference in relation to an industrial matter and requested 
that an order issue pursuant to S.44(8) of the Act binding 
only on those parties; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order- 

That employees who were entitled to bring forward 
leave entitlements shall be entitled to have those 
holiday entitlements reinstated subject to the comple- 
tion of works on the project in accordance with the site 
programme of works. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers, Western 
Australian Branch; The Construction, 

Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia— 

Western Australian Branch 
and 

Transfield Construction Pty Ltd. 
No. C 79 of 1994. 

COMMISSIONER A.R. BEECH. 
9 March 1994. 

Reasons for Decision. 
THE Commissioner: The applicant unions seek a site 
allowance for the construction of the Royal Singaporean 
Airforce Training School at the Pearce Airforce Base north 
of Perth. 

Construction commenced in early January 1994 and is of 
short duration, being scheduled to finish at the end of May 
this year. The project consists of the construction of four 
buildings for a value of $5m. The structures contain many 
small rooms and I suspect that the parties are correct in 
drawing an analogy with the problems likely to be 
encountered in the building of these structures being 
comparable to the disabilities encountered in the construc- 
tion of buildings in a hospital complex. The parties are 
agreed that there will be an overlap of trades and that the 
maximum workforce of 70 will be present on site for much 
of the duration of the contract. 

A disability has been shown to exist due to the fact that 
the construction is taking place 15 metres from runways. 
The open and flat nature of the aerodrome has also exposed 
it to prevailing winds with the consequent problems of dust. 
The parties have agreed on a site allowance of $1.35 and I 
am satisfied that the allowance was the result of genuine 
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negotiations between the parties and taking into account 
allowances previously ratified by the Commission for 
projects of similar size which encountered similar disabili- 
ties. 

An order will issue as requested by the parties. 

Appearances: Mr G. Giffard on behalf of the applicants. 
Mr K. Richardson and with him Mr T. Tomich for the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS ACT 

Industrial Relations Act 1979. 

Coles Supermarket 

Australasian Meat Industry Employees' Union Industrial 
Union of Workers, Western Australian Branch. 

No. C 85 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

23 March 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' 
Federated Union of Workers— 
(Western Australian Branch); 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 

Union of Australia, Western 
Australian Branch 

and 

Transfield Construction Pty Ltd. 
No. C 79 of 1994. 

Building Trades (Construction) Award 1987. 
No. R 14 of 1978. 

Engine Drivers (Building and Steel 
Construction) Award. 

No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 

9 March 1994. 
Order. 

HAVING heard Mr G. Giffard on behalf of the Applicants 
and Mr K.F. Richardson and with him Mr A.J. Tomich on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

1. That notwithstanding the provisions of the Build- 
ing Trades (Construction) Award 1987, employ- 
ees employed by or on behalf of the respondent 
to carry out construction work on the RSAF Flight 
Training Facilities at the RAAF Base, Pearce shall 
be paid $1.35 per hour worked in lieu of and in 
substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades 
(Construction) Award 1987, excepting subclauses 
(f) Explosive Powered Tools, (o) Cleaning Down 
Brickwork and (w) Heavy Blocks. 

2. That notwithstanding the provisions of the Engine 
Drivers (Building and Steel Construction) Award 
No. 20 of 1973 employees employed by or on 
behalf of the respondent to carry out construction 
work on the RSAF Flight Training Facilities at the 
RAAF Base, Pearce shall be paid $1.35 per hour 
worked in lieu of and in substitution for all 
allowances and special provisions prescribed in 
Clause 24. 

The abovementioned rate shall not attract premium or 
penalty and shall apply from the 10th day of January 1994 
until practical completion of the project. 

(Sgd.) A.R. BEECH, 
[L-S.j Commissioner. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 10th and 21st days of March, 1994 
conferences were held by the Commission pursuant to 
Section 44 of the Act; and 

Whereas at the conference on the 10th day of March, 1994 
it was demonstrated that industrial action had occurred in 
support of the union's claim; and 

Whereas the Commission, as presently constituted, at the 
conclusion of the conference on the 10th day of March, 1994 
verbally recommended that the union cease all industrial 
action over the issue of enterprise bargaining negotiations 
and that the parties recommence negotiations forthwith; and 

Whereas the applicant contacted the Commission, as 
presently constituted, on the 16th March, 1994 and alleged 
that industrial action had not ceased but had increased and 
requested that the compulsory conference be reconvened; 
and 

Whereas at the resumption of the conference on the 21st 
day of March, 1994 it was demonstrated that industrial 
action had occurred in the meat section of 22 Coles 
Supermarkets at varying times and that a stop work meeting 
of union members is scheduled for Wednesday the 30th day 
of March, 1994; and 

Whereas at the conference of the 21st day of March, 1994 
it became clear that union industrial action will continue in 
support of the union's claims in respect of its enterprise 
bargaining claims; and 

Whereas, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders: 
(a) That the respondent union and its officials shall 

take all necessary steps to ensure that all the 
employees concerned, who are or are eligible to 
be members of the union, resume normal work 
with the applicant no later than 7.00am on Friday 
the 25th day of March, 1994. 

(b) That the employees named hereunder shall resume 
and continue normal work in accordance with 
their contracts of service and the applicable 
provisions of the Meat Industry (State) Award, 
1980 No. R 9 of 1979 no later than 7.00am Friday 
the 25th day of March, 1994. 

COLES SUPERMARKETS 
MEAT STAFF 

#311 Wayne Dunne #312 Helen Chinnery 
Peter Darbi Justin Davies 
Laurie Hamer Rayleen Dobell 
Stewart Home Mark Jackson 
Owen Quinn Kevin Petersen 
Bronwen Wilson Jackie Powell 
Avril Brownfield Jenny Feltus 
Paul Mackie Stephen O'Donnell 
Goh-Tai Gregson Tbny Pendreigh 
Shona McCulloch 
Concenta Perry 
Ron Bormann 
Ron Scally 
Troy Mackie 



John Rose 
Cindy Charman 
Noel Joymson 
Lyn Lawrence 
Mark Owen 
Brade Wignall 
Maggie Wilson 
Mark Hatcher 
Michael Barry 
Audrey Cavanath 
Sandra Sabine 

Greg Comor 
Geoff Gilmore 
Jeff Hales 
Tania Lunt 
Travis Owen 
Aira Taku 
John Slater 
Alan Magee 
Kevin Fogarty 
Dean Tyrrell 
Ryan Ingram 
Chris Delaforce 
Eunice Bailey 
Kylie Smith 
Shayne Exelby 
Raelene Butler 

Adam Clarke 
Steve McKrill 
Catherine Patterson 
Mark Walker 
Lucy Skane 
Dean Starkie 
Geoff Farrell 
John Jones 
Raelene Park 
Franice O'Neil 
Chris Radich 

Susan Allen 
John Chudleigh 
Timothy Dunn 
David Goff 
Richard Paull 
Jenny Fulker 
Lynn Rettig 
Lesley Whalley 
Jason Forrester 
Michal Gearing 
Robert Holland 
Wayne Schmidt 
Andrew Worthington 
Corina Gill 
Joanne Hardy 
Debra Gearing 
Bruce Uttley 
Troy Beckingham 
Alison Farrell 
Cheryl Lee 

Merle Franklin 
Peter Vandermeulen 
Steve Whitaker 
Jenny Johnson 
Peter Brittain 

Todd Drinnan 
Tracey Anderson 
Joe Arfuso 
Simon Barnes 
Mark Janjatovic 

#359 Warren Vaughan 
Graham Heard 
Phillip Pendreigh 

Lynette Hay 
Karl Izzab 
Wendy Lee-Johnston 
David Frederick 
Simon Thomas 

Brian Bell 
Denise Leaman 
Alan Drage 
Alan Mitchell 
Richard Skene 
Susan Weggelaar 
Sandy Worsfold 
Barry Allsop 
William Bray 
Barbara Bume 
Mary Ann Wilson 
Shaun Faux 
Vivian Valentine 
Timothy Bidsturd 

Leon Cranston 
Steven Berens 
Ann Fuller 
Isabel Lang 
David Lloyd 
Greg Skane 
Daniel Van Den 

Bosch 
Teryle Birch 
Tanya Birttain 
Anthony Atkins 
Lindsay Coates 
Annmarie Kennington 
Linda Morton 

#344 Regan Williams 
Shane Ginbey 
Sheena O'May 

#345 Gerry Nicholes 
Mark Cadwallender 
Andria Hewlett 
Jan Taaffe 
Nicole Tbmer 

#347 Ron Beerkins 
Bradley Burge 
Simon Jones 
Robyn Neilsen 
Willem Weidyk 
Mary Harmen 
Bart Marcinkowski 

#351 Scott Parsemore 
Brian Rawcroft 
Patricia Rankin 
Lisa West 

Trevor Shambrook 
Colleen Prosser 
Stuart Bain 
Kaye Adams 
Rose Roberts 
Justin Bartholomew 
Kevin Swift 
Brian Chitley 
Eric Sims 
Andrew Gibbs 
Wendy Lane 
Mema Cutri 
Kay Fenner 
Anita Eaves 
Marianne Robertson 
Colin Barker 
Les Harris 
Michael Bonser 
Judith Perejuan 
Barry Ross 
Gerald McCaw 
Stephanie Krown 
Susanne Luis 

Sarita Goy 
Maureen Taylor 
Fay Dobbyn 
Anthony Home 
Paul Dawson 
Brett Jones 
Caroline Vanderbrugge 
Kylie Whitten 
Kirrily Bolt 

Andrew Bateman 
Peter Clarke 
David Gorman 
Karen Hay 
Paul McGuiness 
Pina Pitcher 
Anthony Tangira 

#374 Darren Boucher 
Clint Daniels 
Glen Gorman 
Gail Grumwald 
Bruce McConnell 
Keith Mapstone 
Joanne Thompson 
Daniel Mickle 
Mandy Best 
Joshua Hurrell 
Tanya Ross 
Graham McKenzie 

#378 Sue Allmark 
Chris Bialey 
Mark Shave 
Craig Watterson 
Ricky Nicholson 

#380 Barry Johnston 
Coral Pengelly 
Aaron Robinson 
Helen Paterson 

#382 Rafael Ramirez 
Trevor Pearce 
Susan West 
Diane Robson 
Patricia Sizer 

#384 Paul Hayles 
Susan Jolly 
Toby Nicholls 
James Tovey 
Francis O'Neill 
Emma Wilson 

#387 Carl Stafford 
Tom Bonshaw 
Janice Stafford 
Helen Shippard 

#389 Danny Crampton 
Douglas Harris 
Yvonne Kettringham 
Tanya Day 
Samantha Curley 
Andrew Wallingford 

#391 Gerry Chambers 
Phillip Marshall 
Merridy Boyd 
Gilliam Smith 

#393 Greg Loman 
Ian Devine 
Lynette Downing 
Patricia French 

Darren Gordon 
Tony Hawkes 
Maria Perham 
Moira Nicoletto 
Megan Forslun 

Garry Ray 

#368 David Rawlings 
Craig Cheverton 
Fiona Pratt 
Robert Stephens 
Tracey Tyley 
Matthew Waghom 
Helen Kob 

#370 Kim Black 
Stuart Boyd 
Ian Coulthard 
William Dobbie 
Karen Hayes 
Darryl Whincup 
Lyn Worth 
Rodney Young 
Maria Jones 
Ian Jeffreys 

#377 Tony Lowe 
Louis West 
Lana Timer 
Pamela Oakley 

#379 John Hughes 
William Chatley 
Lorraine Eraser 
Henry Quist 
Christine David 

#381 Simone Fielder 
Stuart Home 

Vedron Vlahov 
Karen Genefini 
Julie Micheli 
Giovania Ar- 

cideiacono 
Karen Graham 
Kelly Brydson 
Robert Ginbey 
Luvinia Hartley 
Tony Milne 
Scott Roberts 
Neil Simmons 
Judy Wilson 
Peter Chilton 
Joselyn Wier 
Stephen Skelton 
Lisa Maxwell 
Russell Hough 
Jacinta Eaton 
Jason Giellini 
Kevin Carlson 
Tom Johnson 
Genev Jeffrey 
Russell McCrystal 
Margaret Carroll 
Lyn Coffey 
Kaye Daniel 
Roger Lewis 
Michelle Rushton 
John Tiemey 

John Hadden 
Lyndon Carroll 
Tania Needs 
Sally-Anne Dobmans 
Keith Cooke 
Margaret Thomley 
Michael Fox 
Barp' Passcoe 
Kylie Stenton 
Paul Stone 
Phil Andrew 
Jennifer Brown 
Dianne Sing 



#397 Sean Chambers #398 Mary McBeath 
Heather Hull Rick Hanson 
Michael Killan Paul Keating 

Michael Harkin 
#399 Brian Hill 

Paul Sosield 
Karen Boneham 

Relief Staff 
Casuals Carl Graham #366 

Jim Scanlan #357 
Dave Lambert #359 
Dominic Savallo #393 
Steve Lowe #395 
Russell Perring #391 
Peter Beugelaar #351 
Tony Pendreigh #378 
Tony Zurzolo #336 
Russell Creighton #382 
Trevor Malone #370 
Jerry Urwin #374 
Gary Perfect #359 

Fulltime Jim Hill #337 
Kevin Bonney #380 
Peter Lemmy #377 
Mick Killon #397 
Kevin Jackson #360 

(c) That the Applicant shall serve upon each em- 
ployee named above a copy of this Order no later 
than 5.00pm of Thursday the 24th day of March, 
1994. 

(d) That this Order shall come into operation on 
Friday the 25th day of March, 1994 and shall 
remain in force until the Union's claims are 
determined either by further conciliation or arbi- 
tration. 

(Sgd.) G.G. HALLIWELL, 
fL.S.l Senior Commisioner. 

Fulltime 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Coles Supermarket 

and 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
No. C 85 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12 April 1994. 

Order, 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas conferences had been held by the Commission, 
as presently constituted, on the 10th and 21 st days of March, 
1994; and 

Whereas, the Commission issued an Order in this 
application on the 23rd March, 1994; and 

Whereas, the applicant requested a further conference due 
to its concern over alleged breaches of the abovementioned 
Order and probable further industrial action; and 

Whereas, the Commission held a further conference on 
the 6th day of April, 1994; and 

Whereas the applicant submitted an interim proposal, in 
good faith, to progress the negotiations of the enterprise 
bargaining issues; and 

Whereas the Union Secretary was then given until 4.00pm 
on the 11th April, 1994, to consider the interim proposal put 
forward by the applicant; and 

Whereas a further conference was held by the Commis- 
sion on the 11th day of April, 1994 commencing at 4.00pm 

to hear the response from the Union Secretary to the 
proposal; and 

Whereas having heard the applicant in conference on the 
11th April, 1994 and whereas the Union Secretary having 
decided not to appear or to comment on the interim offer 
made by the applicant; and 

Whereas having regard to the above position it is now 
essential in the opinion of the Commission to prevent the 
further deterioration of industrial relations between the parties; 

The Commission hereby orders: 
(1) That the interim proposal put by the applicant and 

as contained in Schedule A hereof shall apply to 
employees of the applicant; and 

(2) That the parties shall continue negotiations on 
enterprise bargaining matters in issue; and 

(3) That this Order shall come into operation on and 
from the 12th day of April, 1994 and shall remain 
in force until further conciliation and/or arbitra- 
tion of the matters in dispute by the Commission 
finally determines all the issues in dispute 
between the parties. 

(Sgd.) G. G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule A 

1.—Operation of Order. 
This Order shall come into operation on and from the first 

full pay period after TUesday the 12th April, 1994 and shall 
remain in force until the claims are determined by further 
conciliation or arbitration. 

2.—Scope. 
This Order is to be read in conjunction with the Meat 

Industry (State) Award, 1980 No. R 9 of 1979 ("the 
Award") provided that where there is any inconsistency, the 
terms of this Order shall prevail. 

3.—Rates of Wages. 
(1) Adult Employees (supermarkets) 

(a) Supermarket butcher: 
FFPP = First Full Pay Period 

FFPP on or FFPP on or 
after 12/04/94 after 12/10/94 

$447.00 $452.00 
(b) Wrapper/packer/pricer/cabinet attendant: 

HPPP on or FFPP on or 
after 12/04/94 after 12/10/94 

$388.00 $398.00 
(c) Cleaner 

FFPP on or FFPP on or 
after 12/04/94 after 12/10/94 

$358.00 $367.00 
(2) Apprentices 

The minimum weekly wage rate of apprentices shall be as 
follows: 

(a) Four year term 
First year 
Second year 
Third year 
Fourth year 

(b) Three year term 
First year 
Second year 
Third year 

FFPP on FFPP on 
or after or after 
12/04/94 12/10/94 

40 162.14 163.99 
50 202.67 204.99 
75 304.01 307.48 
95 385.07 389.47 

50 202.67 204.99 
75 304.01 307.48 
95 385.07 389.47 



(3) Junior Employees (Supermarket) 
Junior employees employed on all or any of the duties of 
a wrapper/packer/pricer/cabinet attendant, shall be paid the 
following percentage of the total wage applicable to that 
classification: 

FFPP on FFPP on 
or after or after 
12/04/94 12/10/94 

% $ $ 
Under 18 years of age 60 232.80 238.80 
18 to 19 years of age 70 271.60 278.60 
19 to 20 years of age 80 310.40 318.40 
20 to 21 years of age 90 349.20 358.20 

4.—Ordinary Hours of Work. 
(1) The ordinary hours of work shall be either 38 hours 

per week, 76 hours per fortnight or 152 hours per four week 
cycle. 

(2) The ordinary hours of work shall be worked between 
the hours of 6.00am to 9.00pm Monday to Friday and 
6.00am to 6.00pm Saturday and Sunday. Additional rates of 
pay for hours worked after 6.00pm Monday to Friday and 
for hours worked from 6.00am to 6.00pm on Saturday and 
Sunday will be paid as follows: 

(a) The ordinary hours worked after 6.00pm on 
Monday to Friday and worked on Saturday shall 
be paid for at the rate of time and a quarter. 

(b) The ordinary hours worked on a Sunday shall be 
paid for at the rate of time and a half. 

5.—Rostering Principles. 
All Permanent Employees 
(1) The minimum engagement of an employee rostered 

to work on any day shall be five hours for full time 
employees except Saturday when the minimum engagement 
shall be four hours. 

(2) The maximum engagement of an employee who is 
rostered on any day shall be 10 hours. 

(3) The maximum hours an employee may be rostered to 
work in any week shall be 46 for a full time employee and 
38 for a part time employee. 

(4) Rostered hours shall be worked on no more than five 
days in each week, provided that rostered hours may be 
worked on six days in one week if in the following week 
rostered hours are worked on not more than four days. 

(5) An employee may be rostered to a maximum of six 
consecutive days in any fortnight. 

(6) A part time employee may be rostered to a maximum 
of 20 days in any four week cycle. 

(7) A full time employee may be rostered to maximum 
of 19 days in any four week cycle, except for Department 
Managers, who may be rostered to work a maximum of 20 
days in any four week cycle. 

(8) Permanent employees must be rostered in such a 
manner that they receive at least two consecutive days off 
each fortnight. 

(9) A permanent employee's roster may be changed by 
giving seven days' notice to the employee. 

(10) Where unexpected operational requirements occur, 
an employee's roster for a given day may be changed by 
mutual agreement with the employee prior to shift com- 
mencement. 

All Part Time Employees 
(11) "Part time employee'' means a permanent employee 

who regularly works for not more than 140 hours in a four 
week cycle. 

(12) Where a part time employee is employed, the 
employer shall: 

(a) advise the employee of his/her days and hours of 
work upon engagement; 

(b) engage the employee for a minimum of 36 hours 
in each four week cycle and for a minimum of 

three consecutive hours on any one day, provided 
that where the sole task performed by the 
employee is the end of the day clean up, the 
minimum engagement period shall be for two 
consecutive hours on any one day; 

(c) pay the employee the same wage, leave and other 
entitlements prescribed in this award for full time 
employees including annual leave, sick leave, 
long service leave, bereavement leave and public 
holidays, with payment based on the proportion 
the number of hours actually worked by the part 
time employee bears to 38; 

(d) pay no part time loading; 
(e) give the employee the first right of refusal to work 

hours in addition to those established upon 
engagement without attracting overtime rates up 
to a maximum of 38 hours per week. Where the 
employee refused an initial offer of additional 
work, any subsequent offer of that work will be 
governed by subclause (8) of Clause 9.—Hours of 
the award. 

6.—Removal of Restrictions. 
The company shall not be required to notify the Union of 

its intention to introduce shift work. 

7.—Flexibility. 
(1) The Company may require employees engaged under 

the Award to perform duties outside their ordinary duties 
under the Award in response to operational requirements. 
Such employees shall continue to be paid in accordance with 
their classification under the Award. 

(2) Employees employed under other awards may relieve 
to meet short term fluctuations in demand in the meat room. 
Such employees will be paid in accordance with their own 
classification under their own award. 

(3) The Union shall not restrict any arrangement under 
this clause. 

8.—Travelling Expenses. 
(1) Where the company requests the employee to travel 

from one location to another due to a temporary transfer, the 
following travel allowance will be refunded by the employer 
to the employee: 

(a) additional fare costs for public transport; or 
(b) where an employee is required to use their own 

vehicle, additional mileage costs on the basis of: 
(i) 41 cents per kilometre for vehicles over 

2000cc; 
(ii) 37 cents per kilometre for vehicles below 

2000cc. 
(2) Travelling time will be paid at the ordinary hourly 

rate. 

9.—Termination, Change and Redundancy. 
(1) Employer's duty to notify 

(a) (i) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, structure 
or technology that are likely to have signifi- 
cant effects on employees, the employer shall 
notify the employees who may be effected by 
the proposed changes and the Union. 

(ii) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's 
workforce or in the skills required, the 
elimination or diminution of job opportuni- 
ties, promotion opportunities or job tenure, 
the alteration of hours of work; the need for 
retraining or transfer of employees to other 
work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
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referred to herein an alteration shall be 
deemed not to have significant effect. 

(2) Employer's duty to discuss change 
(a) (i) The employer shall discuss with the employ- 

ees affected and theimion, inter alia, the 
introduction of the changes referred to in 
subclause (l)(a) of this clause, the effects the 
changes are likely to have on employees and 
shall give prompt consideration to matters 
raised by die employees and/or their unions 
in relation to the changes. 

(ii) The discussion shall commence as early as 
practicable after a definite decision has been 
made by the employer to make the changes 
referred to in subclause (l)(a) of this clause. 

(iii) For the purposes of such discussion, the 
employer shall provide in writing to the 
employees concerned and their union, all 
relevant information about the changes in- 
cluding the nature of the changes proposed, 
the expected effects of the changes on 
employees and any other matters likely to 
affect employees provided that any employer 
shall not be required to disclose confidential 
information on the disclosure of which would 
be inimical to the employer's interests. 

(3) Discussions before terminations 
(a) Where an employer has made a definite decision 

that the employer no longer wishes the job the 
employee has been doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to termina- 
tion of employment, the employer shall hold 
discussions with the employees directly affected 
and with their union or unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a definite 
decision which will invoke the provisions of 
paragraph (a) of this subclause and shall cover, 
among other things, any measures for the pro- 
posed terminations, measures to avoid or mini- 
mise the terminations and measures to minimise 
any adverse effect of any terminations on the 
employees concerned. 

(c) For the purpose of such discussion, the employer 
shall provide in writing to the employees con- 
cerned and the union or unions, all relevant 
information about the proposed terminations in- 
cluding the reasons for the proposed terminations, 
the number and categories of employees likely to 
be affected, and the number of employees nor- 
mally employed and the period over which the 
terminations are likely to be carried out. Provided 
that any employer shall not be required to disclose 
confidential information the disclosure of which 
would be inimical to the employer's interests. 

(4) Transfer to lower paid duties 
Where an employee is transferred to lower paid duties for 

reasons set out in subclause (1) of Clause 8.—Travelling 
Expenses of this Order, the employee shall be entitled to the 
same period of notice of transfer as the employee would 
have been entitled to had the employment been terminated, 
and the employer may at the employer's option, make 
payment in lieu thereof of an amount equal to the difference 
between the former ordinary weekly rate of wage and the 
new lower ordinary weekly wage for the number of weeks 
of notice still owing. 

(5) Severance pay 
(a) In addition to the period of notice prescribed in the 

award, for ordinary termination, and subject to 
further order of the Commission, an employee 
whose employment is terminated for reasons set 
out in subclause (3)(a) of Clause 9.—^Termination, 
Change and Redundancy of this Order shall be 

entitled to the following amount of severance pay 
in respect of a continuous period of service. 

Period of Continuous Service Severance Pay 
Less than one year Nil 
One year but less than two years 4 weeks pay 
Two years but less than three 6 weeks pay 
years 
Three years but less than four 7 weeks pay 
years 
Four years and over 8 weeks pay 
"Week's pay" means the ordinary weekly rate of 
wage for the employee concerned. 
Provided that the severance payment shall not 
exceed the amount which the employee would 
have earned if employment with the employer had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause, continuity of 
service shall not be broken on account of: 

(i) any interruption or termination of the em- 
ployment by the employer if such interrup- 
tion or termination has been made merely 
with the intention of avoiding obligations 
hereunder in respect of leave of absence; 

(ii) any absence from work on account of 
personal sickness or accident for which an 
employee is entitled to claim sick pay as 
prescribed by this award or on account of 
leave lawfully granted by the employer; or 

(iii) any absence with reasonable cause, proof 
whereof shall be upon the employee; 

provided that in the calculation of continuous 
service under this clause, any time in respect of 
which an employee is absent from work except 
time for which an employee is entitled to claim 
annual leave, sick leave, long service leave and 
public holidays as prescribed in the award, shall 
not count as time worked. 

(c) Service by the employee with a business which 
has been transmitted from one employer to 
another and the employee's services being 
deemed continuous in accordance with subclause 
3 of Clause 2 of the long service leave provisions 
published in Volume 66 of the Western Australian 
Industrial Gazette at pages 1-4, shall also consti- 
tute continuous service for the purpose of this 
clause. 

(6) Employee Leaving During Notice 
An employee whose employment is to be terminated for 

reasons set out in Clause 9.—^Termination, Change and 
Redundancy, subclause (3)(a) of this Order may terminate 
employment during the period of notice and, if so, shall be 
entitled to the same benefits and payments under this clause 
had the employee remained with the employer until the 
expiry of such notice. Provided that in such circumstances 
the employee shall not be entitled to payment in lieu of 
notice. 

(7) Alternative Employment 
An employer in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable 
alternative employment for an employee. 

(8) Time Off During Notice Period 
(a) During the period of notice of termination of 

employment given by an employer, the employee 
whose employment is terminated for reasons set 
out in Clause 9.—Termination, Change and 
Redundancy, subclause (3)(a) of this Order that 
the employee shall for the purpose of seeking 
other employment be entitled to be absent from 
work during each week of notice up to a maximum 
of eight ordinary hours without deduction of pay. 
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(b) If the employee has been allowed paid leave for 
more than one day during the notice period for the 
purpose of seeking other employment, the em- 
ployee shall at the request of the employer, be 
required to produce proof of attendance at an 
interview or the employee shall not receive 
payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

(9) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate employees 

in the circumstances outlined in Clause 9.—Termination, 
Change and Redundancy, subclause (3)(a) of this Order the 
employer shall notify the Commonwealth Employment 
Service thereof as soon as possible giving relevant informa- 
tion including the number and categories of employees 
likely to be affected in the period over which the 
terminations are intended to be carried out. 

(10) Superannuation Benefits 

(a) Subject to further order of the Commission where 
an employee who is terminated receives a benefit 
from a superannuation scheme, the employee shall 
only receive under Clause 9.—Termination, 
Change and Redundancy, subclause (3)(a) of this 
Order the difference between the severance pay 
specified in that subclause and the amount of the 
superannuation benefit the employee receives 
which is attributable to employer contributions 
only. 

(b) If the superannuation benefit is greater than the 
amount due under subclause (5) of this clause then 
the employee shall receive no payment under that 
clause. 

(11) Employees With Less than One Years' Service 
This clause shall not apply to employees with less than 

one year's continuous service and the general obligation on 
employers should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity and to take such steps as may 
be reasonable to facilitate the obtaining by employees of 
suitable alternative employment. 

(12) Employee Exempted 

This clause shall not apply where employment is 
terminated as a consequence of conduct that justifies instant 
dismissal, including malingering, inefficiency or neglect of 
duty or in the case of casual employees, apprentices or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(13) Employer Exempted 

Subject to an order of the Commission, in a particular 
redundancy case, this clause shall not apply to employers 
who employ less than 15 employees. 

(14) Incapacity to Pay 

An employer, in a particular redundancy case may make 
application to the Commission to have the general severance 
pay prescription varied on the basis of the employer's 
incapacity to pay. 

(15) Dispute Settling Procedures 

Any dispute under these provisions shall be referred to the 
Western Australian Industrial Relations Commission. 

10.—Meal Breaks and Allowances. 

(1) Upon completion of five hours work, an employee 
shall be entitled to an unpaid meal break of between 30 and 
60 minutes duration. An employee may, however, agree to 
delay a meal break to a time more than five hours after 
commencement of work. 

(2) An employee shall be entitled to an additional unpaid 
meal break of between 30 to 60 minutes duration where the 
employee has worked a further five hours or more from the 
completion of the previous meal break. 

11.—Disputes Procedure. 
(1) In the event of a grievance or dispute arising in the 

workplace the procedure to be followed to resolve the matter 
shall be: 

(a) Consultation shall take place within the establish- 
ment concerned. At the initial stage, discussions 
will be held between the Department Manager and 
the employee involved. If the problem is unable 
to be resolved, it will be referred to the Store 
Manager for further consideration. 

(b) If the grievance or dispute is unable to be resolved 
at the establishment level, it shall be referred to 
Senior Management for further consideration and 
the Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth West 
Australian Branch. 

(c) Work shall continue throughout all negotiations. 
(d) If an agreement still cannot be reached the matter 

shall be taken to the Western Australian Industrial 
Relations Commission or other appropriate body 
as agreed. 

(e) Both parties reserve the right to notify the Western 
Australian Industrial Relations Commission 
should the above provisions not be complied with. 

(f) The employer and the union agree they in the 
event of a dispute concerning the termination of 
an employee, the matter will be taken to the 
Western Australian Industrial Relations Commis- 
sion. The employer and the union agree they will 
accept the jurisdiction and the decision of the 
Western Australian Industrial Relations Commis- 
sion. 

12.—Safety Apparel and Accessories. 
It shall be a condition of employment that the employee 

wears and/or utilises safety apparel and accessories provided 
by the Company, as appropriate. 

13.—Rest Breaks. 
(1) An employee shall receive a paid rest break of 10 

minutes after working in excess of four hours. 
(2) An additional paid rest break of 10 minutes duration 

shall be provided when an employee works in excess of 
eight hours. 

14.—Payment of Wages. 
Consistent with the method of payment and pay periods 

applicable to permanent employees, the Company may elect 
to pay casual employees weekly or fortnightly 

15.—State Wage Principles. 
The union undertakes for the duration of the Principles 

determined by the Commission in Court Session in 
Application No. 1457 of 1993 not to pursue any extra 
claims, award or over-award, except when consistent with 
the State Wage Principles. 

16.—Savings Provisions. 
(1) Employees engaged prior to the operation of this 

Order shall: 
(a) not be required to work ordinary hours outside the 

hours of work prescribed by Schedule B of the 
Award without the employee's prior approval. 

(b) Not be required to work ordinary hours on a 
Sunday without the employee's prior approval. 

(c) Where regularly rostered to work ordinary hours 
after Saturday 1.00pm to receive a frozen hourly 
amount (equivalent to the hourly award rate 
including penalty) which applied prior to the 
operation of this Order, for each ordinary hour 
worked after 1.00pm Saturday. 

(d) Where regularly rostered to work ordinary hours 
between 5.30pm and 6.(X)pm on Thursdays to 
receive a frozen hourly amount (equivalent to the 
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hourly award rale including penalty) which ap- 
plied prior to the operation of this Order, for such 
time worked. 

CONFERENCES— 
Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Sons of Gwalia NL. 
No. CR 31 of 1994. 

COMMISSIONER J.F. GREGOR. 
5 April 1994. 

Order. 
WHEREAS at the conclusion of a conference held on 2nd 
of February 1994, in Kalgoodie, a matter the subject of 
Application No. C 31 of 1994, had not been settled by 
conciliation and was referred for hearing and determination; 
and 

Whereas on the 24th of March 1994, by letter, the 
Applicant Union sought leave to withdraw Application No. 
CR 31 of 1994; and 

Whereas as at the 29th of March 1994, no opposition to 
the motion for leave to withdraw had been received from the 
Respondent; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders:— 

That the application be, and is hereby, withdrawn. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch and Another 
and 

Ralph M Lee Pty Ltd. 
No. CR 461 of 1993. 

COMMISSIONER R.N. GEORGE. 
18 March 1994. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises out of a dispute 
between the parties as to whether the Mechanical and 
Electrical Contractors (North West Shelf Project Platform) 
Award 1984, No. A 10 of 1984 or the Platform Modification 
and Hook-Up Agreement No. AG 6 of 1990 (the Agreement) 
provides the appropriate coverage of work being performed 
on what is known as the Fire Blast Protection NR "A" 
Project on the North Rankin A Platform off Dampier in the 
northwest of Western Australia. The Applicant unions claim 
that the work is covered by the Agreement whereas the 
Respondent employer argues that it is covered by the Award. 

The parties to proceedings are the Metals and Engineering 
Workers' Union—Western Australian Branch and the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) (the Applicant unions) 
and Ralph M Lee Pty Ltd (the Respondent employer), the 
latter two organisations having been joined by leave of the 
Commission and without objection. S.D.R. Construction Pty 
Ltd, which was originally served with a copy of the 
Application, is not a Respondent to either the Award or the 
Agreement. However, it was acknowledged that the out- 
come of these proceedings would be adopted by that 
employer in determining the conditions of employment to 
apply to its employees on the Project. Leave was also 
granted for Mr R. Mathieson to intervene in proceedings on 
behalf of the project client, Woodside Offshore Petroleum 
Pty Ltd. 

Briefly summarised, the arguments by Mr J. Mossenton 
for the Applicant unions, Mr P. Smith for the Respondent 
employer and Mr Mathieson for the Intervenor are as 
follows. 

Mr Mossenton: 
1. The work in dispute arises out of recommenda- 

tions relating to fire and blast protection on oil and 
gas platforms contained in what is known as the 
"Cullen Report". The "Cullen Report" resulted 
from an enquiry into the Piper Alpha Platform 
incident. 

2. The recommendations adopted from the Cullen 
Report required three major modifications to the 
North Rankin A Platform. 

(i) Provision of an emergency shut off valve 
(ESV) to enable the resource to the Platform 
to be shut off in an emergency. 

(ii) Provision of secure escape routes and muster 
areas. 

(iii) Isolation of areas to provide fire and blast 
protection. 

Work on modifications (i) and (ii) had been 
carried out under the Agreement and there is no 
reason to treat the work on modification (iii) 
differently. 

3. All of the modifications in 2. above are being built 
into the Goodwyn A Platform in the construction 
phase which confirms that the work to build the 
same features into the North Rankin A Platform 
is hook-up modification work. 

4. The application of the Agreement to modification 
work on the North Rankin A Platform in the past 
supports the Applicant unions' interpretation of 
the Scope of the Agreement. 

5. A plain reading of the Scope clauses of the Award 
and the Agreement reveals a clear distinction in 
the work covered. The Award applies to "work in 
or in connection with preparatory work, mainte- 
nance, servicing and modification of plant and 
equipment used in the production, processing, 
piping and distribution of hydrocarbons or other 
products whether in solid or fluid form and work 
incidental thereto...". The Agreement applies to 
"Instrumentation, Electrical and Mechanical 
Metal Trades Hook-Up Modification work...". 

6. The work in dispute is clearly "Hook-Up modifi- 
cation" work and not "modification of plant and 
equipment used in the production, processing, 
piping and distribution of hydrocarbons or other 
products whether in solid or fluid form and work 
incidental thereto". 

7. While it is acknowledged that the client, 
Woodside Offshore Petroleum Pty Ltd, is of the 
view that all future work on the North Rankin A 
Platform ought be done under the Award, the 
question at this time concerns only the interpreta- 
tion of the relevant provisions of the Award and 
the Agreement as they currently exist. If it is 
believed that existing coverage of work on the 
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Platform is inappropriate discussions ought be 
held between the parties to negotiate an alterna- 
tive. 

Mr J. Johnston, a boilermaker employed on the project, 
was called by the Applicant unions to give evidence as to 
the work being performed and his employment conditions. 
He also gave evidence that based on his 21 years of 
experience in the industry he considered the work in 
question to be new construction and not maintenance. 

Mr P. Smith: 
1. With the completion of the construction of the 

North Rankin A Platform towards the end of 1982 
the Award issued by consent (64 WAIG 1516). 
The following excerpt from the transcript of 
proceedings in that matter confirms the purpose of 
the award. 

"The construction of the platform concluded 
towards the end of 1982. The construction of the 
pipeline from the Burmp Peninsula to the platform 
was also completed prior to the end of 1982. 
Following the conclusion of the construction what 
is called hook-up type work commenced. That 
work was carried out by a contractor called Metro 
AOC Pty Limited. That work involved instrumen- 
tation, electrical and mechanical trades work, 
essentially to make the platform operational, to 
install life support systems on the platform, to 
hook up the various modules on the platform so 
they would all be operational, generally gearing 
up the platform ready for production to com- 
mence. 

The hook-up work was covered by an unregis- 
tered agreement entitled Platform Modification 
Hook-up Award. Since the end of 1982, hook-up 
work has proceeded offshore and has now been 
completed. Now an award is required to cover the 
ongoing maintenance and associated work off- 
shore, hence the present application." 

(transcript pp 3/4 of Matter No. A 10 of 1984) 
2. Since 1984 the Award has been applied in relation 

to a wide range of maintenance and modification 
work and to read the Area and Scope clause of the 
Award down in the manner suggested by Mr 
Mossenton would be incorrect. 

3. In interpreting the words "modification of plant 
and equipment used in the production, processing, 
piping and distribution of hydrocarbons or other 
products whether in solid or fluid form and work 
incidental thereto" it is necessary to consider that 
the sole purpose of the platform is to produce, 
process and distribute hydrocarbons and other 
products. It is not possible to isolate some areas 
of the platform as not being associated with or 
incidental to that process. 

4. History shows that the Award "has applied to all 
maintenance and modification work on the plat- 
form, regardless of where it was carried out on the 
platform" (transcript p20). 

5. Clause 4.—Area and Scope, of the Award is clear 
in its terms and covers both maintenance and 
modification work. 

6. The Agreement which was put in place primarily 
for the "hook-up" phase of the North Rankin A 
project originally operated as an unregistered 
Agreement and was revived on occasions to cover 
specific work relating to what is known as the 
North Rankin A foundation project, the installa- 
tion of a gas recycling plant and the installation 
of an ESD valve. It was questioned, however, as 
to whether the latter work arose out of the "Cullen 
Report" as submitted by Mr Mossenton. The 
Agreement was registered in 1989 at which time 
it was said that it was to apply to modification 
work then being carried out by Transbos Limited 
and to the hook-up phase of the Goodwyn A 

Project (69 WAIG 1963 and see also 70 WAIG 
4009). 

7. The primary purpose of the Agreement is to cover 
work associated with the hook-up, ie "the 
interconnection of systems, equipment and struc- 
tural works across module boundaries and be- 
tween modules and the jacket and the pipeline" 
(transcript p21) and the commissioning of new 
platforms. 

8. The "Cullen Report" has no particular relevance 
to the determination of whether certain work is 
covered by the Agreement or not. 

Mr Smith also referred to the Industrial Appeal Court 
decision in Appeals Nos 4 and 6 of 1984 between North 
West Beef Industries Ltd, 1st Appellant, and Derby Meat 
Processing Company Ltd; 2nd Appellant and West Austra- 
lian Branch, Australian Meat Industry Employees' Union, 
Industrial Union of Workers Perth, Respondent (64 WAIG 
2124), to demonstrate the approach to be adopted by the 
Commission in the interpretation of awards. 

Mr H. Smith, Project Manager for the Fire Blast 
Protection NR "A" Project was called to give evidence as 
to the total scope of the work which comprises some thirteen 
workplace packages (exhibit C). In addition Mr M.N. 
Appleton, North West Area Manager for Ralph M Lee Pty 
Ltd, gave evidence about the scope of electrical work 
associated with the project. Ralph M Lee Pty Ltd is engaged 
in work on the Fire Blast Protection NR "A" Project as well 
as other ongoing maintenance work which it is contracted 
to do by way of supplementation to Woodside's own 
maintenance personnel. 

Mr Mathieson 
Mr Mathieson adopted the submissions of Mr P. Smith 

on behalf of the Respondent, and in addition contended as 
follows— 

1. All work performed under the Agreement follow- 
ing the "hook-up" phase was new work rather 
than modification of the existing structure. 

2. The Agreement had been developed specifically 
for the "hook-up" phase of the North Rankin A 
Project some ten years ago and on the authority 
of the Industrial Appeal Court in Appeal No. 15 
of 1990 between Freshwest Corporation Pty Ltd, 
Appellant and Transport Workers' Union Indus- 
trial Union of Workers, WA Branch, Respondent 
(71 WAIG 1746) any interpretation as to the 
application of the Award or Agreement must have 
regard for the industry as carried on by the 
Respondents to the Award at the time of the 
making of the Award. 

3. The behaviour of the parties in treating other work 
in the past as being subject to the Agreement is 
irrelevant on the authority of the Industrial Appeal 
Court in Appeals Nos 4 and 6 of 1984 between 
North West Beef Industries Ltd, 1st Appellant, 
and Derby Meat Processing Company Ltd; 2nd 
Appellant and West Australian Branch, Australian 
Meat Industry Employees' Union, Industrial 
Union of Workers Perth, Respondent (supra at 
2127) 

4. Clause 4.—Scope, of the Agreement, refers to 
"Hook-Up modification work" as opposed to 
"Modification and Hook-Up" which is the term 
used in the Agreement title. On the definition of 
"Hook-Up" as given by Mr H. Smith the blast 
wall could not be included and therefore the work 
now being undertaken to construct a blast wall can 
not be considered to be Hook-Up Modification. 

The matter of Freshwest Corporation Pty Ltd and 
Transport Workers' Union, Industrial Union of Workers, 
WA Branch (Supra) referred to by Mr Mathieson in his 
submissions concerned a question of whether an employer, 
not being a named party to an award, was bound by its terms 
and specifically raised the question of whether that employer 
was engaged in an industry carried on by a named 



respondent. In that matter the Industrial Appeal Court found, 
as Mr Mathieson pointed out, that such an enquiry must be 
directed to the industries carried on by the respondents to 
the award at the time of making the award. That matter, 
however, involved quite a different question to the one now 
before the Commission and the reason for Mr Mathieson's 
references to it is not clear from his submissions. Having 
read the decision I have concluded that it does not assist in 
the determination of the question now before the Commis- 
sion. 

Conclusion 
The clauses of the Award and Agreement under consider- 

ation read as follows: 
Mechanical and Electrical Contractors (North West 

Shelf Project Platform) Award 1984 No. A10 of 1984. 

4.—Area and Scope. 
This Award applies to all work performed offshore by 

employees of the abovementioned employers engaged in 
the classifications contained in Clause 13 of this Award 
on work in or in connection with preparatory work, 
maintenance servicing and modification of plant and 
equipment used in the production processing, piping and 
distribution of hydrocarbons or other products whether 
in solid or fluid form and work incidental thereto on 
offshore hydrocarbons installations operated by 
Woodside Offshore Petroleum Pty Ltd. 

The conditions of this Award shall not apply to, nor 
be claimed or demanded to be applied by, any party 
other than employees of the respondent employers 
carrying out work on the said offshore hydrocarbons 
installations covered by this Award. 

The conditions of employment prescribed by this 
Award shall apply notwithstanding the provisions of 
any other Award which applies to the employees 
covered hereby and shall be in lieu of such provisions. 

Platform Modification and Hook-Up Agreement No. 
AG 6 of 1990. 

4.—Scope of Agreement. 
(1) Notwithstanding the provisions of the Metal 

Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R 22 
of 1978, this Agreement shall regulate and define 
the conditions of employment of employees of the 
employer named in Clause 3.—Parties Bound, of 
this Agreement, who are members of or eligible 
to be members of the unions named in that clause 
engaged on Instrumentation, Electrical and Me- 
chanical Metal Trades Hook-Up Modification 
work on offshore hydrocarbons installations be- 
longing to Woodside Offshore Petroleum Pty Ltd. 

(2) To the extent that any differences exist between 
this Agreement and the relevant awards referred 
to in subclause (1) of this clause, this Agreement 
shall apply. 

(3) The conditions of this Agreement shall not apply 
nor be claimed or demanded by any party to be 
applied to maintenance work or to employees 
engaged in the jacket and module erection phase 
or pipelaying phase of platform installation work. 

It is common ground that both the Award and the 
Agreement have application to the North Rankin A 
Platform. 

It is also common ground that the work the subject of the 
dispute is as described in the summary of workplace 
packages and budgets submitted as Exhibit C. For conven- 
ience the description of those packages are set out below: 

CTR 0101—Module 1 Blast Barrier 
Erection of a fire and blast proof barrier and fireproof- 
ing of existing bulkhead. 
CTR 0102—Module 1 West Access Platform 
Erection of an access platform and relocation of the 
west door. 

CTR—0103—Relocation of Halon and CO(2) Cabi- 
nets 
Relocate existing halon and carbon dioxide cabinets. 
CTR—1101—Module 11 Skirt Seal 
Erection of a skirt seal between the living quarters and 
the production deck. 
CTR 1201—Module 12 Skirt Seal 
Erection of a skirt seal between the living quarters and 
the production deck and enclosure of control room 
cables. 
CTR 0201—Module 2 Blast Barrier 
Erection of a blast barrier to protect existing mainte- 
nance access door. 
CTR 0001—Refurbishment of Cable Transits 
Refurbish all existing cable transit frames in existing 
fire and blast bulkheads. 
CTR 0006—Relocation of Communication Cabinets 
Relocate existing communication junction boxes and 
cables to module 15, 16 and external crib facility. 
CTR 0601—Module 6 Removal of Access Doors 
Removal of existing fire doors to provide a continuous 
barrier between the process and utility modules. 
CTR 0801—Module 8 Upgrade of Barrier Penetrations 
Upgrade of all existing pipe and duct penetration 
between the process and wellhead modules. 
CTR 2201—Second Evacuation Point on Flare Support 
Structure 
Provision of second temporary refuge for the congrega- 
tion of personnel and subsequent evacuation from the 
platform. 
CTR 0306—Maintenance Access for the Sea Water 
Lift Pumps 
Change out a circular hot oil tank with a similar 
rectangular tank to provide maintenance access for the 
sea water lift pumps and motors. 
CTR 0104—Relocation of Mono Rail in Module 1 
Install a mono rail in module 1 as the existing mono 
rail in module 2 is being removed. 

(exhibit C) 
Both Mr Mossenton for the Applicant unions and Mr 

Smith for the Respondent employer rely upon the plain 
meaning of the words found in the area and scope clauses 
of the Award and Agreement in support of their respective 
positions. In addition, both referred to the past application 
of the Award and Agreement to other work on the North 
Rankin A Platform. 

The starting point for the Commission is correctly stated 
by Mr Smith as being to apply the principles to be used in 
interpreting awards as set out by the Industrial Appeal Court 
in Norwest Beef Industries Limited, First Appellant, and 
Derby Meat Processing Co. Ltd., Second Appellant, and 
West Australian Branch, Australian Meat Industry Employ- 
ees Union, Industrial Union of Workers, Perth, Respondent 
(Supra). Those principles were set out by Brinsden J in that 
matter in the following terms: 

"The principles applied in interpreting awards are 
the same principles as are applied in the Courts of law 
for the constructions of deeds, instruments and statutes: 
Tramways Union v. Commissioner of Railways (1928) 
7 WAIG 155; A.W.U. v. Lake View and Star (1934) 
14 WAIG 279 at 280 and A.W.U. v. Co-operative Bulk 
Handling (1946) WAIG 353 at 354. Applying those 
principles the argument goes, the meaning of a 
provision in an award is to be obtained by considering 
the terms of the award as a whole. If the terms are clear 
and unambiguous, it is not permissible to look to 
extrinsic material to qualify that meaning. A number 
of cases were quoted in support of that proposition and 
it is only necessary to mention a few: Amalgamated 
Society of Engineers v. Adelaide Steamship Co. Ltd. 
28 C.L.R. 129 at 161-2; Life Insurance Co of Australia 
Ltd v. Phillips 36 C.L.R. 60 at 70; Jones v. Walton 
(1966) W.A.R. 139 at 142. As clause 12 (of the award 
then under consideration) is unambiguous and clear in 
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meaning, earlier awards, the progenitors of these 
awards, and the reasons for the making of the earlier 
awards, and the behaviour of the parties over the years 
in acting pursuant to the awards, are therefore 
irrelevant." 

(Supra at 2127) 
On this authority it is necessary to first determine whether 

a reading of Clause 4.—Area and Scope, of the Award and 
Clause 4.—Scope of Agreement, of the Agreement, when 
read in the context of each document as a whole, reveals any 
ambiguity. 

In my view there is no ambiguity revealed in the reading 
of Clause 4.—Area and Scope, of the Award, when the 
words in that clause are given their plain meaning and read 
in the context of the Award as a whole. The Award is 
registered for a term of two years and gives no indication 
that it is limited to any particular project or phase of a 
project. It refers to work cycles of 14 days on duty followed 
by 14 days off duty without pay. 

As indicated earlier in these Reasons for Decision, Clause 
4.—Area and Scope, of the Award, refers to all work 
performed offshore on hydrocarbon installations operated by 
Woodside Offshore Petroleum Pty Ltd by employees of 
named employers engaged in classifications contained in the 
Award on work "in or in connection with preparatory work, 
maintenance servicing and modification of plant and 
equipment used in the production, processing, piping and 
distribution of hydrocarbons or other products whether in 
solid or fluid form and work incidental thereto". The 
meaning given to the word "plant" (as the term is used in 
the Award) by the Macquarie Dictionary Revised Edition 
1985, is "4. the equipment, including the fixtures, machin- 
ery, tools, etc., and often the buildings, necessary to carry 
on any industrial business: a manufacturing plant" and "5. 
the complete equipment or apparatus for a particular 
mechanical process or operation: the power plant of a 
factory" (pl303). The word "equipment" in that same 
dictionary is given the meaning "1. anything used in or 
provided for equipping. 2. the act of equipping. 3. the state 
of being equipped" and "5. a collection of necessary 
implements (such as tools)" (p598). The words "equip"/ 
"equipped"/"equipping" are given the meaning "1. to 
furnish or provide with whatever is needed for services or 
for any undertaking; to fit out, as a ship, office, kitchen, etc'' 
(p598). Given these meanings it is my view that the words 
"plant and equipment" as used in Clause 4.—Area and 
Scope, of the Award mean the entire platform and its 
component parts as submitted by Mr Smith. All work in or 
in connection with the maintenance, servicing and modifica- 
tion of the Platform in all of its component parts therefore 
is covered by the Award. The meanings given to the words 
"maintenance", "servicing" and "modification" in the 
Macquarie Dictionary are as follows. 
"Maintenance" — "1. the act of maintaining 2. the 

state of being maintained" (pi042) 
The meaning of "maintain" is 
given as "1. to keep in existence 
or continuance; preserve; retain:" 
(pi 042) 

"Servicing" — " 13. the act of servicing a piece of 
machinery, esp. a motor vehicle" 
(pi 549) 

"Modification" — "1. the act of modifying. 2. the 
state of being modified; partial 
alienation" (pi 103) 
The meaning of the words 
"modify"/' 'modified"/' 'modify- 
ing" is given as "1. to change 
somewhat the form or qualities of; 
alter somewhat" (pi 103) 

These are extracts from the full meanings given in each 
case selected in the context of the usage of the words in the 
Award clause under consideration. 

I turn now to consider Clause 4.—Scope of Agreement, 
of the Agreement. This clause provides that the Agreement 

shall apply to employees of named employers engaged on 
instrumentation, electrical and metal trades Hook-Up modi- 
fication work on the same installations referred to under 
Clause 4.—Area and Scope, of the Award. "Hook-Up" is 
defined by Mr P. Smith for the employer as "the 
interconnection of systems, equipment and structural works 
across module boundaries and between modules and the 
jacket and the pipeline" or, put another way "If you want 
to take it from a more simplistic point of view, then hook-up 
simply takes the parts which have been installed there by 
your offshore construction contractor which is the installa- 
tion of the jackets, the installation of the top slide (sic) 
modules, the pipeline—it simply takes those parts and turns 
them into a live operating platform" (transcript p21). 

When reading Clause 4.-—Scope of Agreement, in the 
context of the Agreement as a whole it is my view that some 
ambiguity does arise. Clause 1.—Title, provides that "This 
Agreement shall be known as the Platform Modification and 
Hook-Up Agreement No. AG 6 of 1990 and shall replace 
the Platform Modification and Hook-Up Agreement No. AG 
8 of 1989." (my emphasis) Clause 4.—Scope of Agreement, 
on the other hand, refers only to "Hook-Up Modification 
work". Clause 1.—Title, clearly refers to two distinct 
activities being "Modification" and "Hook-Up" (See the 
meaning of those terms earlier referred to). Clause 4.— 
Scope of Agreement, refers to only one activity, that being 
"Hook-Up Modification". Further, the provision of a 
probationary period of two work cycles under Clause 
6.—Contract of Employment, and the identification of Perth 
Airport as the point of assembly for employees under Clause 
7.—Point of Assembly and Transportation, are both indica- 
tive of contemplation that the work covered by the 
Agreement will involve major projects of extended duration. 
Hook-Up work clearly falls within the category of major 
projects whereas modification work may, depending on the 
nature of the modification work being undertaken. I note 
here that the Award, which was established subsequent to 
the Agreement in its unregistered form and appears to have 
been modelled on it, does not provide for any probationary 
period and in addition to Perth Airport identifies Karratha 
Airport as a point of assembly. This would appear to allow 
for an expectation that the Award would apply to projects 
or work of shorter duration. 

For the reasons set out above I believe it is open to the 
Commission to have regard for intrinsic material in 
interpreting the scope of the Agreement and in this regard 
I refer to both the explanation of the purpose of the Award 
referred to earlier in these Reasons for Decision and to the 
following excerpt from transcript in Matter AG 8 of 1989 
where Mr Diamond for the Respondent employers, in 
seeking to replace the Platform Modification and Hook-Up 
Agreement No. AG 8 of 1989 explained the purpose of the 
Agreement in the following terms. 

"So there was a need for mechanical and electrical 
tradespersons to initially live on the barge and then 
once they had made the platform alive to move on to 
the platform and do the initial hook-up and the 
commissioning work. That took some 22 months all up. 

Therefore there was an agreement negotiated which 
was called the Platform Modification and Hook-up 
Agreement. It was the intention of the parties at that 
time to get that agreement registered like they did with 
the North Rankin A (Construction) Award but as time 
went by unfortunately that was not the case. 

...the agreement has been used on a few occasions 
since that time when there have been further major 
modification work undertaken on the platform particu- 
larly from the 12 metre level of the platform which is 
the lowest level in terms of work platforms. 

A case in point was in 1986 when the North Rankin 
A Foundation Project took place which was about $100 
million worth of construction activity. There were 
employees on the 12 metre level performing work 
which were covered by this agreement. 
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The Platform Modification and Hook-up Agreement 
is to be distinguished from an award of the commission 
known as the Mechanical and Electrical Contracting 
(North West Shelf Project Platform) Award, number 10 
of 1984 (the Award now under consideration) because 
that award applies to the ongoing maintenance, 
servicing and minor modification work which is always 
required to be performed on an operating platform. 
Similar to any operating plant there is always a 
requirement that maintenance work be carried out from 
time to time. 

That award does not apply to the major modification 
or hook-up work. Also the Modification and Hook-up 
Agreement will have future application to the Rankin 
Platform if there are large scale construction activities 
taking place and also for future platforms that may be 
developed by Woodside Offshore Petroleum. The best 
example at this stage is the proposal for the Goodwyn 
Platform which will probably take place in 1992. 

(exhibit B) 
An examination of later pages of the transcript of these 

proceedings reveals that the Applicant unions did not 
question what was put by Mr Diamond. 

In the light of all of the material before the Commission 
I conclude that the Agreement is limited in its application 
to actual Platform Hook-Up work and to subsequent projects 
involving major alterations to the Platform. 

On the basis of the above findings the answer to the 
question before the Commission is that if the work which 
gives rise to the dispute between the parties is of the type 
referred to by Mr Diamond in explaining the purpose for 
which the Agreement was made (exhibit B), then both the 
Award and the Agreement may have application. In these 
circumstances the conflict between the two is to be resolved 
by holding that the Agreement, being the more particular of 
the two (and more recently registered in the Commission), 
is not to be overridden by the Award and that the Agreement 
should apply (See Hungry Jacks Pty Limited and Competi- 
tive Foods Ltd trading as Kentucky Fried Chicken and 
Amalgamated Foods and Poultry Pty Ltd trading as Red 
Rooster Foods and VEALJ Pty Ltd and Ecroday Pty Ltd 
trading as Big Rooster, Appellants and Geoffrey Wilkins 
and Others, Office of Industrial Relations, Respondents [71 
WA1G 1751]). 

In my view the work is of the type to which the 
Agreement would apply. This view is reached on the basis 
of inspections held on site and the submissions and evidence 
put before the Commission in hearing. There is no definition 
or qualification in the Agreement relating "modification" 
work and there is little to go on in this regard except the 
work to which the Agreement has been applied on other 
occasions. This, however, is by no means conclusive and is 
but one factor taken into account in my conclusion in this 
matter. The main consideration has been the extent, purpose 
and nature of the specific project involved. The work 
concerns important changes to the Platform which alters the 
form in which the top sides were constructed and designed 
for hook-up. That work is described in the Schedule to the 
Application before the Commission as follows. 

"1. Isolating areas of platform to contain predicted 
fire scenarios and explosion overpressures 

2. Providing a temporary refuge within 
3. Providing secure escape routes and muster areas 
4. Providing a second evacuation point on the flare 

support structure" 
It is appropriate to note here that these Reasons for 

Decision identify a potential problem for the parties in 
respect of the coverage of future modification work on this 
and other offshore hydrocarbon installations belonging to 
Woodside Offshore Petroleum Pty Ltd and should be 
addressed as suggested by Mr Mossenton in his submissions. 

The Application is to be determined by a declaration that 
work associated with what is known as the Fire Blast 
Protection NR "A" Project falls within the scope of the 
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Platform Modification and Hook-Up Agreement No. AG 6 
of 1990. 

Appearances: Mr J. Mossenton on behalf of the Applicant 
unions. 

Mr P. Smith on behalf of the Respondent employer. 
Mr R. Mathieson intervening on behalf of Woodside 

Offshore Petroleum Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch and Another 

Ralph M Lee Pty Ltd. 
No. CR 461 of 1993. 

COMMISSIONER R.N. GEORGE. 
18 March 1994. 

Declaration. 
Having heard Mr J. Mossenton on behalf of the Applicant 
unions, Mr P. Smith on behalf of the Respondent employer 
and Mr R. Mathieson intervening on behalf of Woodside 
Offshore Petroleum Pty Ltd, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby declares— 

That the work associated with what is known as the 
Fire Blast Protection NR "A" Project falls within the 
scope of the Platform Modification and Hook-Up 
Agreement No. AG 6 of 1990. 

(Sgd.) R.N. GEORGE,. 
[L-S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 
and 

The Board of Management, Royal Perth Hospital 
No. CR 462 of 1993 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
The Board of Management, Royal Perth Hospital. 

No. CR 556 of 1993. 

COMMISSIONER J.F. GREGOR. 
9 March 1994. 

Reasons for Decision. 
THE COMMISSIONER: Following a conference, which 
occurred in Perth on the 26th of October 1993, the 
Commission referred for hearing and determination a matter 
of a dispute in which The Federated Miscellaneous Workers 
Union of Australia, W.A. Branch (the Union) alleged that 
two of its members, Frederick Thomson and Juliana 
Custodio, who had been employed on temporary contracts 
at the Royal Perth Rehabilitation Hospital, Shenton Park 
(RPH), had been unfairly dismissed. The dispute became the 
subject of a Memorandum of Matters for Hearing and 
Determination under Section 44 of the Industrial Relations 
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Act 1979 (the Act). During proceedings, on the motion of 
Mr Pettitt, of Counsel, who appeared for the Board of 
Management, Royal Perth Hospital (RPH), the Schedule to 
the Memorandum of Matters for Hearing and Determination 
was, by consent, amended. The Schedule finally subject to 
debate, is as follows: 

"On the 16th of October 1993, Fred Thomson and 
Juliana Custodio, employed on temporary contracts at 
Royal Perth Rehabilitation Hospital, Selby Street, 
Shenton Park, were dismissed. The Union claims the 
dismissals were unfair and seeks reinstatement without 
loss of entitlements. 

Royal Perth Hospital says that the employment of 
both Mr Thomson and Ms Custodio were terminated 
under the provisions of their fixed term contracts of 
employment by virtue of the expiry of the contractual 
period. 

Consequently, there was no dismissal, and no unfair 
dismissal." 

After the commencement of proceedings in CR 462 of 
1993, a further dispute between the Union, then known as 
The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 
Australian Branch, and RPH took place over the termination 
of the services of another member of the Union, Mr Kingsley 
Whitta. This led the Union to file an application. No. C 556 
of 1993, for a conference pursuant to Section 44 of the Act. 

The Commission received correspondence from the 
Union which stated that the parties agreed that attempts at 
conciliation would be unavailing and that the matter should 
be referred for hearing and determination pursuant to 
Section 44 of the Act and that it should be joined for hearing 
and determination to Matter CR 462 of 1993 as the issues 
were substantially the same. Matter CR 556 of 1993 was 
listed for hearing on the 10th of January 1994, along with 
Matter CR 462 of 1993 as the evidentiary underpinning for 
both of the matters was similar. The dispute identified and 
referred for hearing and determination in CR 556 of 1993, 
is described in the Schedule to the Memorandum of Matters 
for Hearing and Determination under Section 44 of the Act 
as follows: 

"The Australian Liquor, Hospitality and Miscellane- 
ous Workers Union, Miscellaneous Workers Division, 
Western Australian Branch (the Union) allege that 
Kingsley Whitta, who is employed as a nursing 
assistant at Royal Perth Hospital since February 1993, 
was engaged on a series of rolling contracts. 

Royal Perth Hospital have given notice that Whitta's 
services will be terminated on the 14th of January 1994. 
The Union says such a termination would be harsh and 
unjust because Whitta was led to believe, and consid- 
ered himself to be a permanent employee. In the 
circumstances, the Union seeks a Declaration that the 
proposed termination would be harsh and unfair. 

Royal Perth Hospital disputes the Union's allega- 
tion. It contends that Whitta is currently engaged on a 
fixed term contract that expires on the 14th of January 
1994 and which it chooses not to renew. The employee 
was never engaged as a permanent employee. There- 
fore there has been no unfairness and no Declaration 
or Order should issue." 

Mr D. Kelly appeared for the Union. He told the 
Commission that it was seeking the reinstatement of Juliana 
Custodio and Frederick Thompson, who, until the 15th of 
October 1993, were employed as Nursing Assistants at RPH 
Shenton Park. Ms Custodio had started her employment on 
the 22nd of March 1993, and Thompson on the 9th of March 
1993. It was the Union's submission that there were 
terminations of service of both of these employees and the 
terminations were an abuse of the employer's right in that 
they were harsh and unfair. In Whitta's case, he was first 
employed at RPH during 1986 as an Orderly. He continued 
in that category of employment until some time in August 
1991, when he left to take up another position. Six months 
later he was back at RPH Shenton Park but working for 
AAA Nursing Agency as a Nursing Assistant. In February 

1993, Mr Whitta was directly employed by the hospital as 
a Nursing Assistant. Of this engagement, the Union says that 
he was interviewed by Mr Bill Gerritsen who informed him 
that there would be work available initially on a fixed term 
contract but there was plenty of work and there was every 
chance the position would become permanent. 

In Ms Custodio's case, Mr Kelly said that she was led to 
believe at her interview, again with Mr Gerritsen, that she 
would be offered ongoing employment. As a result of that 
she gave up a permanent 60 hour per fortnight job at the 
Homes of Peace, a job as a Nursing Assistant which she had 
held for over a year. It is said that Ms Custodio would not 
have left the Homes of Peace if she believed her 
employment at RPH was only on a temporary basis. It was 
not until she had been employed at the hospital for two to 
three weeks she was asked to sign the first of a series of 
rolling contracts. She queried this and was told by Mr 
Gerritsen that it was just a formality and that she was not 
to be concerned about it. 

The situation with Mr Thompson was that he began 
working for RPH at Shenton Park on the 9th of March 1993. 
He had worked there before as an employee of AAA Nursing 
Agency but that had been over a period of 18 months prior 
to the time he had been brought in by the agency. He had 
ceased working with the agency when he became directly 
employed. He. too, had been interviewed by Mr Bill 
Gerritsen who he understood to occupy the position of 
Nursing Assistant Support Coordinator. There was another 
person with Gerritsen at the interview by the name of John 
Bruni. Mr Thompson was told at the interview that he would 
be appointed initially for six months with a possible 
extension of six months and that if his "face fitted", there 
was a possibility of permanent employment. He did not 
leave the interview with the view that he had been employed 
for a specific period. He thought he would be there for about 
six months, then probably another six months after that. 
There was no specific date on which he would finish. He had 
thought that the contract would be ongoing because from 
time to time, he had asked Mr Gerritsen about his work 
performance because he wanted to keep a check on the 
employer's views of him. This was because if he was not 
going to be suitable for a permanent job he would look for 
other employment. 

Mr Kelly says that RPH's claim is that each of these 
employees were validly employed on fixed term contracts 
and at the end of those contracts the employment relation- 
ship rightly came to an end. He rejected that claim as an 
attempt by RPH to avoid its obligations under the Western 
Australian Government Employees Redeployment, Retrain- 
ing and Redundancy General Order (1993) 73 WAIG 216 
(the General Order). Mr Kelly said that the employees 
concerned were covered by the Enrolled Nurses and Nursing 
Assistants (Government) Award (No. R 7 of 1978) (the 
Award) and therefore, by the Redundancy General Order. 
They were entitled to be made redundant or to continue 
employment either by redeployment or retraining and this 
did not happen. Their services were simply terminated. In 
his argument Mr Kelly developed the proposition that the 
General Order is legally binding upon the employer in 
respect of the three employees because they did not fall into 
any of the categories of employees that are, by its terms, 
exempted from the General Order in that their contracts did 
not bring them within what is generally known as the 
exemption Clause (3) of Schedule A to the General Order. 

Mr Kelly also referred to what is known as the 
Memorandum of Agreement between The Federated Mis- 
cellaneous Workers Union and Public Health Sector 
Employers in Respect of Settlement of the Hospital Dispute 
and Related Matters of the 13th of December 1991 (the 
Memorandum of Agreement). Mr Kelly said that the 
question of fixed term contracts was addressed between the 
parties and their agreement is reflected in Appendix A to the 
Memorandum of Agreement. It was agreed that fixed term 
contracts would be utilised where the position to be filled 
is funded for a specific project or where the employee is a 
reliever. The Memorandum of Agreement then sets out a 
number of circumstances when fixed term contracts could 
be used. It was the Union's suggestion that the evidence 
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would show that the employees involved in these matters 
were not funded for a specific project, nor were they 
relieving for maternity leave, long service leave or annual 
leave. They were not covering unfilled vacancies while the 
hospital waited for approval to fill those vacancies. Neither 
were they employed to cover extended workers' compensa- 
tion, sick leave or extended leave without pay. The contracts 
the employees were asked to sign did not fall into any of 
these categories. Instead, the evidence was that each of the 
three persons were employed to cover vacant positions, not 
until Government approval was received to fill them, but on 
an ongoing basis. 

Mr Kelly then adumbrated upon his argument by 
reference to contracts which had been issued to Ms Custodio 
and Mr Thompson (Exhibit K5 and K6) and to Mr Whitta 
(Exhibit K7). Those contracts cited the reason for engage- 
ment as vacant posts. It was Mr Kelly's submission that the 
evidence would show that when the reason was queried, 
particularly in respect to Mr Thompson, he was told that 
there had been a clerical error on his contract document. The 
same can be said about one of Mr Whitta's contracts. This 
last caused the Union, through its Organiser, Ms Obom, to 
write to RPH and raise the issue. RPH replied on the 22nd 
of September 1993 (Exhibit K8). It is this letter, signed by 
the Principal Industrial Officer Mr Steve Seeds, that the 
Union says is central to the matters for debate because this 
letter officially described the hospital's position on the 
Nursing Assistant classifications at the Rehabilitation 
Hospital. There is further evidence, said Mr Kelly, that the 
persons were in fact made redundant and were employed 
against vacant posts. It was argued by Mr Kelly that if RPH 
could prove that the situation of the employees concerned 
matched the circumstances contained within the fixed term 
agreement, that would only show that there is an agreement 
between the Union and the employer. For the arrangement 
to escape the General Order, the agreement would need to 
exist between the employer, the Union and the employees. 
This is required by Schedule A of the General Order. All of 
the employees believed their employment to be on an 
ongoing basis. They were not party to an agreement that 
their contract of employment was for a specific time. 
Custodio, in particular, gave up a permanent job because she 
believed she was going to get ongoing employment. The 
offers were backed up by assurances from the employer that 
the rolling contracts the employees were all asked to sign 
were a mere formality. Even though it might be asserted to 
the contrary, the Union was not party to an agreement which 
would vary the responsibility that fell upon the employer 
under the General Order. 

There were further submissions concerning the General 
Order. Mr Kelly argued that there was no provision in the 
Award that allowed for the use of fixed term contracts, other 
than to replace employees who were on parental leave. The 
contract of service clause (Clause 16) envisages employees 
being employed on fortnightly hire and as casuals: there are 
no other categories. That precludes the creating of a third 
category, namely one on a fixed term which is, in effect, 
what RPH has tried to do. Mr Kelly referred the Commission 
to its decision in Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers v. Newcrest 
Mining Limited (1992) 72 WAIG 402 (the Newcrest Case) 
and examined the dicta in that decision and applied it to the 
instant circumstances. In summary, he says that the 
terminations were clearly unlawful in that they breached the 
provisions of the General Order. All the employees should 
have been offered alternative re-employment and retraining 
as referred to in the General Order but they were not. That 
made the terminations unlawful and even though there may 
be circumstances where an unlawful termination is not 
necessarily unfair, the set of circumstances in this case 
which applies to each of these three workers was not one of 
those rare situations where that concept would apply. This 
is because the employees have been denied bona fide 
benefits which are rightfully theirs. 

The second leg of Mr Kelly's argument further canvassed 
the question of unfairness. About the time the dismissals 
took place, the Union sought to negotiate with employers in 
the public sector health industry arrangements concerning 

fixed term contracts. There had been a Union initiated 
review leading to the Memorandum of Agreement of which 
a fixed term contract rules are part. There have been 
conferences before the Commission and numerous meetings 
of parties outside the Commission. Those negotiations were 
entered into in good faith to address the concerns raised by 
public sector health industry employers. The present 
circumstances were an attempt to contrive a situation which 
would allow dismissal of workers outside the agreement and 
the Union says that is bad faith. Thirdly, all the employees 
are good workers without a blemish on their records which 
might justify their dismissal. Another ingredient in the 
unfairness was, fourthly, that RPH had a practice to give 
so-called temporary employees verbal assurances that their 
period of employment would be for an extended time 
notwithstanding that it was their practice to require 
employees to sign contracts on almost a monthly basis, with 
each contract immediately following the last. This practice 
of rolling contracts for a short period of time, in tandem with 
verbal assurances, must be considered unfair in that it is 
clearly dishonest. The unfairness lay in the attempt by the 
employer to seek gains and benefits of having employees 
who believed their employment was ongoing but at the same 
time having them sign their legal rights away concerning 
ongoing employment. In support of these propositions, the 
Commission was referred to Wynns Winegrowers Pty Ltd 
v. Foster (1986) AILR 395. 

Mr Kelly went on and made some specific submissions 
concerning the conclusions the Commission ought draw 
from the evidence. In particular, he urged the Commission 
to conclude that the part of the contract which set out the 
reason for the contract was important because each of the 
workers concerned accepted the contract because of the 
reasons stated. For instance, in Ms Custodio's case, she 
specifically asked whether or not she was being employed 
to cover workers on compensation; if she had been told no 
she would not have taken the job. That Mr Whitta also had 
some knowledge of the Memorandum of Agreement is 
demonstrated by the fact that when he saw 'vacant post' 
appearing on one of his contracts, he immediately was 
alerted that the contract might be contrary to the agreement 
the Union had with the hospital. Mr Kelly urged the 
Commission to conclude that the three employees would 
have answered yes to a question to the effect that 'Do you 
believe the contract of employment would be consistent 
with agreements that existed between the Union and the 
employer'. There was nothing in the Memorandum of 
Agreement which contradicts any other express terms of 
contract and its provisions should be rightly seen as an 
implied term of contract for each of the employees. But even 
if it was not, and the Commission was to so determine, that 
did not detract from the Union's right to seek relief because 
if industrial parties make agreements they should be 
complied with and the Commission should ensure compli- 
ance. 

Insofar as the evidence of Mr Gerritsen is concerned, Mr 
Kelly said that Gerritsen was dishonest both in his dealings 
with the employees and in his evidence in the witness box. 
He admitted that he told them during their interviews, at 
least on his version of events, that they would be guaranteed 
employment for at least six months when he knew they 
could be dismissed sooner pursuant to their written 
contracts. But he said that his guarantees contained a proviso 
that his supervisors might override his guarantees. He 
specifically agreed during cross examination that he had 
assured Mr Whitta of permanency. In fact, he admitted that 
twice under cross examination. By reference to the 
transcript, Mr Kelly attempted to describe the obscurity and 
confusion in the answers of Gerritsen. Mr Kelly made 
references to the demeanour of the witness, Gerritsen, and 
the lack of consistency in his answers. He urged the 
Commission that it would be unsafe for it to pick and choose 
amongst his evidence. Having demonstrated deceiptful 
conduct towards employees and having shown he was 
prepared to make statements which he knew were untrue, 
for the Commission to accept his evidence, especially where 
it is contradicted, would be totally unsafe. On the other hand, 
the employees gave their evidence with candour, giving the 
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impression that they were simply telling the truth. They 
were in no position to contrive answers so as to fit one 
argument or the other. As to Ms Little's evidence, Mr Kelly 
says that little reliance should be placed on it simply because 
she spoke mainly of policy rather than her direct contact 
with the employees during their evidence. The evidence was 
that Mr Gerritsen was the workers' boss. They took their 
instructions from him and they regarded him as such. In 
relation to the evidence of Mr Seeds, Mr Kelly says the 
Commission ought to disregard it or at least discount it when 
it varies from Kelly's own evidence. In relation to the 
evidence of Ms Obom and Ms Chmielewski, Mr Kelly says 
that their evidence was clear. 

It was also clear that RPH had breached the Memorandum 
of Agreement and this appears from the face of the 
documents. Any discussion about the real meaning of vacant 
posts was a useless one because it was clear that there was 
only meaning. 

Referring to the Respondent's Exhibit P5, Mr Kelly said 
careful examination shows that the figures deal with the 
manning circumstance at a time which was not specifically 
relevant to the matter for debate. The graph only gave 
information up until the second pay period in July 1993, 
whereas the two workers who allege they were annual leave 
relievers were employed until October 1993. Mr Kelly 
submitted that on balance the Commission must conclude 
that none of the workers were annual leave relievers. They 
were there to cover staff shortages and that is clearly in 
breach of the Memorandum of Agreement because staff 
shortages do not fall within those categories contained in the 
Memorandum. Even if they were annual leave relievers 
employed in vacant posts, the Union would say that is not 
consistent with the Memorandum of Agreement. 

Finally, Mr Kelly submitted that even if the Commission 
ultimately accepted that the employees were annual leave 
relievers, both Ms Custodio and Mr Thompson knew 
nothing of that. They were in fact misled at their interviews 
as to the reason for their employment. They were led to 
believe that their employment was due to staff shortages and 
vacancies. Annual leave was never mentioned. Ms Custodio 
specifically said that had she been told she was an annual 
leave reliever, she would not have left her job at Homes of 
Peace. Effectively, says Mr Kelly, the employees were 
strung a line by their immediate boss that there was every 
possibility they would become permanent employees, or that 
their employment would be of an ongoing nature, when 
quite clearly there was no prospect of them having ongoing 
employment because they were only there to relieve annual 
leave. When that ended, so too would their employment. 
That this was never told to the employees was an injustice 
in itself. The employees all believed there was no real fixed 
term for their employment yet they were all asked to sign 
contracts which purported to give them a date of termina- 
tion. Their immediate boss, Mr Gerritsen, consistently 
assured them that their employment would be ongoing. 
Specifically, in regard to Kingsley Whitta, he was, regard- 
less of the Memorandum of Agreement, the Award and the 
General Order, and on the evidence, offered a permanent 
position. It was ridiculous to say that Gerritsen had made 
the offer because of harassment from Whitta when there was 
obviously no underpinning evidence for this allegation. It 
would be an untenable situation if employees, be they 
members of the Union or not, were put in a position that 
assurances and promises or statements by line managers 
who were their direct supervisors were nugatory so that then- 
employer was not held to account for them. The ultimate 
responsibility lies with the Board of RPH. The Board could 
simply retract practically any statement made by line 
managers on the basis that they did not have the authority 
to make it, or the Board did not agree. That is not a real 
situation and the Commission should not accept it. In these 
circumstances, there is no discernible contradiction from the 
evidence that Gerritsen was acting on behalf of the 
employer. He was responsible for Nursing Assistants and 
there was never a clear disclaimer that he, in fact, had no 
authority. 

The general thrust of Mr Pettitt's submissions in rebuttal 
is that RPH has complied with the letter and spirit of its 
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industrial obligations in that it properly gave notice of 
termination. It complied with the Memorandum of Agree- 
ment. It properly addressed those issues that needed to be 
addressed insofar as redundancy is concerned and it met its 
award obligations. However, even if it had not done all of 
those things, each of those obligations is individually 
irrelevant to the fairness of the terminations. Insofar as that 
is concerned, both Custodio and Thompson received more 
than two weeks' oral notice from Gerritsen and even though, 
for administrative reasons, the written notice was not 
received, that was corrected and fresh written notices were 
a few days late. In Whitta's case, he received the appropriate 
written and oral notice. Insofar as the Award is concerned, 
there is no requirement for written notice. In the absence of 
adequate notice there is to be payment in lieu of notice: that 
is, payment in lieu is an acceptable alternative under the 
Award. But in any event, lack of either of those two does 
not invalidate a termination nor does it necessarily point to 
unfairness. The fact that the hospital gave notice does not 
lead to the conclusion that was suggested by Mr Kelly that 
the contracts were not for a fixed term because all of the 
evidence is that the contracts were formal, fixed and on their 
face were understood by the parties to be fixed term. There 
is evidence too, that instructions were given to the Human 
Resources officer to ensure that notice was given notwith- 
standing the fixed term nature of the contracts. It was also 
submitted that as a matter of good management practice, and 
to avoid confusion, it was sound to give notice that a fixed 
term contract was to expire and that it is even more so when 
there has been a series of contracts as there has been in these 
cases. Notwithstanding this, Mr Pettitt submits that it is not 
a matter of law that notice is always required. It is a question 
of the construction of the Award. Whatever the Award 
provided, however, the evidence is clear that notice was 
given as a matter of fact. 

Insofar as the reliance on the Memorandum of Agreement 
is concerned, it was emphasised that because of a 
pre-existing problem on the issue of temporary employment, 
there was an intention to have the contents of the 
Memorandum of Agreement imported into the Award. This 
never occurred. RPH accept, however, that the Memoran- 
dum of Agreement restricts its ability to engage fixed term 
contract employees, in this case to cover annual leave and 
workers' compensation. That RPH breached the Memoran- 
dum of Agreement is denied. In the case of Custodio and 
Thompson the evidence is that the actual reason for the 
engagement was persons on annual leave. There was 
evidence from a number of officers from the hospital to 
sustain that proposition. On the face of that evidence, the 
effect of the suggestion that the inclusion of the words 
"vacant post" creates a contrary intention is negligible. 
Custodio claims that Bill Gerritsen said the reason was not 
annual leave but Mr Kelly claims that Mr Seeds said it was 
something else. Mr Pettitt invited the Commission not to 
accept Custodio's evidence and as far as Mr Kelly was 
concerned, it was suggested he misunderstood because of his 
own predilections and the history of the matter. In Whitta's 
case, of course, there is no doubt the reason was workers' 
compensation which is a permissible reason. But even if 
there had been a breach of the Memorandum of Agreement, 
that does not bear upon the question of the fairness of 
termination because the Memorandum of Agreement after 
all is a heads of agreement document and it is not part of 
an award. Nor can it be said, on the authority of Codelfa 
Constructions v. State Rail Authority (1982) 149 CLR 337, 
to be part of any contract of employment either expressly 
or impliedly. Nor is there evidence that any of the workers 
knew anything about the Memorandum of Agreement, so 
they could never have been misled into thinking their 
contracts were indefinite or unlawful. Whether the Memo- 
randum of Agreement was breached or not is not relevant. 
The facts are that each of the workers did, in fact, agree to 
a fixed term contract, each knew the probability that the 
contract or a subsequent contract would not be renewed and 
each were assured that there would be six to twelve months 
work, and each received that amount of work. 

There was no evidence at all that the contracts of Custodio 
and Thompson containing the words "vacant post" led 
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them to believe that the vacant post was to be theirs 
permanently. On the contrary, the fact that Mr Whitta 
jumped to the conclusion that the words "vacant post'' were 
detrimental to his chances of permanency support that 
contention. There is no evidentiary underpinning to the 
suggestion by the Union that the Memorandum of Agree- 
ment issues mix with the fairness issues. The fact is that the 
persons involved looked at the words "vacant post" and 
sprang to an erroneous conclusion. That the Union now tries 
to imply that the workers were also misled is contrary to the 
evidence. But in any event, a person with any understanding 
of administration would know that the words "vacant post" 
do not carry the same meaning as "unfilled vacancy" as 
they are described in the Memorandum of Agreement. 
"Vacant post" does not mean, or even imply, that the post 
is intended to be filled. 

Mr Pettitt addressed the contention that RPH attempted 
to avoid its obligations under the General Order. That is 
denied. It was argued by Mr Pettitt that the Union's 
contention seems to be predicated on the premise that the 
workers were not really filling in for annual leave or 
workers' compensation. They were really filling unfilled 
vacancies for Government positions and that RPH intended 
to fill the unfilled vacancies with a series of fixed term 
contracts to be rolled over indefinitely. Finally, so claimed 
the Union, the intention of RPH was to avoid redundancy 
payments. In rebuttal of these propositions, Mr Pettitt says 
the evidence that the real reasons for engagement were 
annual leave and workers' compensation is overwhelming. 
The uncontroverted evidence is that the staff shortage was 
expected to last six to twelve months and that RPH's 
intention was to engage people only for that period. The 
Union's argument contradicts itself in that it assumes a real 
need for permanent positions but then accuses RPH of 
avoiding redundancy obligations. That must be wrong 
because if there was a real need for a permanent position 
then a redundancy would not arise. Finally, if that were not 
enough, the General Order clearly excludes fixed term 
contracts in these circumstances. Even if it were correct that 
RPH had attempted to unlawfully avoid the General Order, 
that would be a matter for the Magistrate insofar as breach 
is concerned. Any remedial action would be under the terms 
of that General Order and not in an action which purports 
to draw to bear the Commission's unfair dismissal jurisdic- 
tion. On top of that, it would have no bearing at all on the 
fairness of these terminations given the clear terms of the 
contracts and the clear understandings of the parties. 

The Union also argues that the Award does not allow for 
fixed term contracts other than to replace employees on 
annual leave. Mr Pettitt says the Union appears to proceed 
on the basis that because the Award fixes two weeks' notice 
of termination it follows that employment is by the fortnight, 
and because it contemplates employment of that nature there 
is no other employment permitted unless expressly can- 
vassed in the Award except for casuals. Because of this, 
fixed term contracts were not permitted. Of those sugges- 
tions, Mr Pettitt says it is doubtful whether Clause 16 of the 
Award does imply a fortnightly hire at all. Clause 26 may 
equally imply a weekly hire. In any event, whether or not 
the provision for notice contemplates either fortnightly or 
weekly hire is beside the point. The question is whether the 
Award read as a whole is inconsistent with fixed term 
contracts. It is not, says Mr Pettitt, because two weeks' 
notice can be given as well for fixed term contracts as it can 
for fortnightly hire. The Award provides for termination of 
service rather than dismissal. It appears to contemplate two 
weeks' notice for all forms of service except casual. There 
wa§ a clear understanding of both parties and the Commis- 
sion that the fixed term contracts were permissible. It is not 
arguable that Clause 18(2) relates only to parental leave 
because it specifically and expressly recognised fixed term 
contracts. The clause is concerned with the recovery of costs 
for travel whether the travel be relieving for maternity leave, 
annual leave or any other reason. There is no sensible reason 
why fixed term contracts should be limited to parental leave. 
Other absences equally call for replacement for indetermi- 
nate periods. A number of categories of leave would be 

relevant such as annual, long service, sick leave and leave 
without pay. 

It was also argued by Mr Pettitt that Awards are not 
exhaustive of conditions of service and there are many 
matters left to common law. That the Award may deal with 
a notice of termination for only one category of employment 
does not rule out other categories. Authority for this 
proposition can be found in Association of Draughting 
Supervisory and Technical Employees, Western Australian 
Branch v. J.F. Mort & Company (Surveyors) Pty Ltd (1985) 
65 WAIG 1955. Mr Pettitt distinguished the reasons for the 
decision in Newcrest Case (op cit) on the basis that in the 
instant Award, the provisions of Clause 18(2) can be 
construed in the context of engagement generally. This is 
because in the present case, the fixed term nature of a 
contract is not at all inconsistent with the Award which 
expressly recognises such contracts. The ratio of the 
Newcrest Case (op cit) is that notice must be given for 
termination of fixed term contacts and in this case it was 
given. 

RPH argues that there is another difficulty for the Union's 
argument to be found in the General Order. Mr Pettitt says 
there are about 200 awards subject to it and it is unknown 
how many of those are capable of a construction which rules 
out fixed term contracts in accordance with the Union's 
understanding of the reasoning in Newcrest. If it were 
correct, there would be a large number of employees on 
fixed term contracts who would become eligible for 
redundancy and this could have absurd results. The 
preferable approach is to hold the General Order and awards 
in general contemplate fixed term contracts unless the award 
expressly excludes them or necessarily excludes them. 

The evidence, both in chief and in cross examination, 
which was directed to management practice is extraneous 
to the applications because the efficacy of the use of fixed 
term contracts or the reference to vacant posts do not touch 
upon the question of unfairness. In any event, the validity 
of the suggestions from the Union was denied. 

Mr Pettitt submitted that none of the terminations were 
a dismissal and therefore none could be unfair. On the 
authority of The Civil Service Association of Western 
Australia Incorporated v. Public Service Commission (1993) 
73 WAIG 1845 (Archers Case), the grounds of unfairness 
on which the Union based its case fail because the 
terminations of Custodio and Thompson were not unlawful 
at all. The suggestion that there was some significant 
negotiations between the hospital and the Union taking 
place simultaneously to the dismissals, seems to be based 
upon the proposition that RPH was seeking to withdraw 
from the Memorandum of Agreement and had therefore 
effected to circumvent it. But, says Mr Pettitt, the evidence 
shows that notwithstanding RPH's concern about the 
Memorandum of Agreement being unsatisfactory, and it has 
sought to re-negotiate it. It has nevertheless, in these cases, 
operated according to the letter and the spirit of the 
Memorandum of Agreement because each of the contracts 
for the workers concerned was permissible and each was no 
longer than 12 months. It was conceded that the workers 
were good workers and there is no suggestion that they were 
declined another contract because of poor performance. 
Simply, they were no longer required. The suggestion that 
RPH gave assurances of extended periods of work but gave 
contracts for shorter periods does not add to the Union's case 
because each of the workers was given assurances that the 
best estimate would be six to twelve months and the did, in 
fact, receive that work. The short express contractual periods 
did not mislead anyone and in any event could not mislead 
anyone into assuming that more work was available. The 
lengths to which Ms Little went to ensure that Ms Custodio 
understood that the position was temporary is evidence of 
that. 

The situation of Mr Whitta was subject to some detailed 
attention by Mr Pettitt. He submitted that the evidence was 
clear that there was no assurance of permanency given in the 
original interview. Rather, no more was said than that there 
would be a chance of it. Insofar as the alleged assurances 
given during a fixed term contract in October 1993, there 



is a direct contradiction in the evidence. Whitta was adamant 
that Gerritsen had given him his word and Gerritsen was 
equally adamant that what was said was that while Whitta 
was covering workers' compensation there was nothing to 
worry about and that if he kept up the good work there was 
a distinct possibility of permanency but that would be 
through the normal channels of advertising. Mr Pettitt says 
Gerritsen's evidence should be preferred because he always 
knew he had no authority to promise any work, not even on 
a temporary basis. He had nothing to gain by assuring 
Whitta of permanency and he was acutely aware that the 
staff problems were only short term. It should be assumed 
that any comments from Gerritsen were to the effect that 
compared with others Whitta was safer for the reason that 
he was covering for a workers' compensation absence. 
Gerritsen's evidence was consistent to that effect. Ms Little 
also said that because of Whitta's experience she gave him 
the workers' compensation category because it was expected 
to last longer. Gerritsen had no reason to make the promises 
to Whitta that it is alleged he made but Whitta had an 
obvious motive to stretch Gerritsen's comments into 
assurances and promises. Of the evidence of both of the 
men, Gerritsen's was the more consistent whereas Whitta 
was flippant and seemed to consider little of what Gerritsen 
had said. This was particularly so seeing Whitta knew he had 
a fixed term contract in 1992 which was not renewed. He 
should therefore have recognised the situation he was in in 
1993. Gerritsen could not have said to Whitta in October 
1993, that the person for whom Whitta was covering on 
workers' compensation was not coming back because he had 
no idea himself. Whitta well knew that Gerritsen had no 
authority to promise jobs. He knew that Ms Little was the 
boss in that field but he conveniently side-lined anything she 
had said and conveniently did not seek assurances from Ms 
Little. Whitta's experience of appointments in 1991 is of 
little relevance because the evidence is that the Memoran- 
dum of Agreement changed the practices and curtailed the 
ability of RPH to simply appoint temporaries. But his 
behaviour does show a predisposition in Whitta's mind to 
place far too much reliance upon the little assurance that he 
actually did receive. 

Insofar as redundancy is concerned, it was never a 
suggestion by the Union that Whitta was employed other 
than to cover workers' compensation. On the balance of 
probabilities there was no variation in the contract to 
become permanent because the job would continue as long 
as the worker who was on workers' compensation continued 
to be so. Everyone knew that the varied contracts were 
executed by Human Resources and if jobs were to be filled 
they needed to be advertised and the redeployment 
procedures had to be addressed. So, says Mr Pettitt, 
Gerritsen, whatever he said could not create legal relations. 
The oral variation said to be effected by Gerritsen 
contradicts the written contract and there was no reliance by 
Whitta on whatever Gerritsen said so there was no estoppel. 

Finally, Mr Pettitt suggested that even if the three workers 
had been promised a permanent position, or if they had 
obtained a permanent position, there is nothing unfair in any 
of the terminations. Each received notice in accordance with 
the Award and each had their contract of employment 
terminated for the legitimate reason that their services were 
no longer required, as they had been forewarned on 
engagement and as had been stipulated in the written 
contracts. The reinstatement powers of the Commission are 
only to be exercised when the employer has acted harshly 
or unjustly. Thompson and Whitta lost nothing by then- 
employment with RPH. Neither gave up a permanent job. 
Each is able to return to his former occupation. They are able 
to apply for a future vacancy. Ms Custodio did leave a 
permanent job, albeit part time, but not before she was 
thoroughly counselled by Ms Little about the probable 
effects of that course. The Memorandum of Agreement 
showed that the parties contemplate an offer of permanency 
if the temporary contract has exceeded 12 months in the case 
of annual leave or two years in the case of compensation. 
For the Union now to insist on permanency outside those 
guidelines is a blatant disregard of the Memorandum of 
Agreement. In addition, RPH has to work within Public 

Sector guidelines in respect to redundancy and this militates 
against reinstatement. The evidence of Ms Little supports 
the proposition that notification of unfilled vacancies must 
be given to the Office of Mobility in order to properly 
discharge the Government's obligations under the General 
Order. What the Union does is ask these obligations be 
disregarded, the rights of any other eligible workers 
presently in redeployment waiting lists be overridden in 
order to "reinstate" these three workers. The base of that 
preferential treatment has not been made out. 

Before I proceed to my analysis of the case I will record 
my impressions of the witness evidence. This is important 
because I have had the advantage, at first instance, of 
observing the demeanour and the conduct of each of the 
persons who gave witness evidence in the witness box and 
I have developed views about their evidence on the basis of 
my observations. The first witness was Frederick Arthur 
Thomas Thompson. He gave evidence to the best of his 
recollection and I accept that he gave his evidence honestly. 
Insofar as Juliana Custodio is concerned, I must say that I 
have some difficulty with her evidence. I am inclined to the 
view that when she gave evidence about her understanding 
of the contracts with the vacant position notation on them, 
that understanding is, I doubt, an understanding which was 
developed at the time. That is, her responses were in some 
instances self serving. I therefore have some doubts about 
her evidence about which I will comment more later. The 
Commission heard from Ms Jane Obom and Ms Susan 
Chmielewski. I accept their evidence as being their 
understanding of the matters upon which they were called 
to give comment. I say the same for Mr David Kelly. The 
Commission also heard from Mr Kingsley Whitta. His 
evidence was indicative of a clear memory and an accurate 
recollection of the events. 

The first witness for the Respondent was Mr William 
Gerritsen. I must say that I have considerable difficulty and 
doubts with his evidence. In particular he made admissions 
about his dealings with Whitta. Those admissions were 
reluctantly given in cross examination and were a repudia- 
tion of what he had said in examination in chief. His 
demeanour in the witness box was quite unsatisfactory. I 
conclude that he was inclined to obfiscation and his 
evidence is inconsistent. Kerry Michael Lean gave evidence. 
He is the Manager of Administrative Services at RPH 
Rehabilitation Hospital. He gave detailed information of the 
running of the hospital and, in particular, presented 
information concerning the need for the use of temporaries 
at Shenton Park. He presented Exhibit P5, a bundle of 
graphs, together with their base data and gave a careful and 
rational analysis of the information contained in them. He 
gave every indication of having a detailed grasp of the 
manning and budget requirements of the hospital. His 
information, while attacked under cross examination, was 
not diminished by it. Ms Meryl Little gave careful and 
concise evidence of her dealings with the employees 
concerned. She had good recollection of the events and I 
have no reason to doubt the veracity and accuracy of her 
evidence. 

Mr Steven Seeds gave evidence, particularly concerning 
a conversation between himself and Mr Kelly. I have no 
reason to doubt his evidence that his conversation with Mr 
Kelly concerning the vacant post notation on the contract 
was in the form of a question and answer session and that 
Mr Kelly wanted him to reconcile what was written on the 
contract with what was in the Memorandum of Agreement. 
Mr Seeds' evidence bears the hallmarks of accuracy and his 
recollection was good and even though subjected to 
aggressive cross examination, his evidence in chief stood. 

I consolidate my views on the witness evidence in the 
following way. I accept the evidence of Mr Thompson. I 
have doubts about the evidence of Juliana Custodio and 
where it differs from that of Ms Little, I favour the evidence 
of Ms Little. I accept the evidence of Ms Obom and Ms 
Chmielewski on the basis that it was truthful of their 
recollection of the events. I accept the evidence of Mr 
Kingsley Whitta. As I have indicated above, I have grave 
doubts about the evidence of Mr Bill Gerritsen and where 
it differs in particular with the evidence of Kingsley Whitta, 



I accept the evidence of Whitta. I also prefer, where it is 
relevant, the evidence generally of the Applicant's witnesses 
in preference to that of Gerritsen. I accept evidence of Ms 
Little and where her evidence is contrary to the evidence of 
any of the witnesses of the Applicant I accept her evidence. 
On balance, and after consideration, I am inclined to accept 
the evidence of Steven Seeds over the evidence of David 
Kelly. 

I now turn to my views of the events for adjudication. 

The matters for adjudication need to be discussed 
against the following background and authorities. In the 
Newcrest Case (op cit), the Commission was dealing with 
a situation which covered circumstances where temporary 
contracts were involved. There an employer had offered 
an appointment from the 1st of July 1990 to the 8th of 
November 1991. Then on the 8th of November 1991 that 
person's contract was finished without notice being given 
by the employer. The facts of the case showed that on a 
number of occasions, at the finish of set periods or slightly 
before it, the employer had renewed the contracts of 
employment. Of this, the Commission found that the 
provisions of Clause 11.—Contract of Service of the 
relevant award had, in effect, been abrogated because the 
employer had assumed that notice given at the com- 
mencement of a contract that it will end at a specific time 
had been ongoing and therefore there was no need to give 
the notice required under the award before the proposed 
end of the engagement. The Commission, after examining 
the facts, concluded that the workers involved were in the 
same class as any other workers employed under the 
relevant award and their contracts could only be brought 
to a conclusion by application of the terms of the award. 

The Commission, otherwise constituted, in Amalgamated 
Metal Workers and Shipwrights Union of Australia v. State 
Energy Commission of Western Australia (1991) 71 WAIG 
1570 (SEC Case), dealt with a similar set of circumstances 
but against the background of different award requirements. 
It was a case where the employer had terminated the services 
of two men. This action was argued as unfair because it did 
not comply with the terms of the award under which they 
were both employed, that is, the State Energy Commission 
of Western Australia Wages and Conditions Award 1988, 
because Clause 9.—Contract of Service of that award did 
not allow engagement of temporary employees. In his 
Decision, Commissioner Parks observed: 

"An award does not create the contract of employ- 
ment. It is an instrument that attaches itself to the 
contract of employment once it has been established 
and such contract of employment may contain what- 
ever terms the parties to that contract wish to include 
therein, provided they are not inconsistent with the 
award. 

I am satisfied from what I have heard that there 
some confusion caused by the use of the term 
'temporary' employee. That term appears to have a 
particular meaning attributed to it within the 
SECWA. ... It places no limitation on the employ- 
ment of persons, other than that they may be 
full-time, or casual. The clause foes not preclude the 
parties to a contract entering into an arrangement that 
is full-time but finite, meaning that an employer 
could offer full-time employment that is for a period 
of 1 month, 3 months, 12 months or even 5 years. If 
it is accepted on that basis the, subject to the 
appropriate notice being given as a forewarning that 
the contract is coming to an end, the parties are not 
precluded from entering into such an arrangement. A 
series of such arrangements may also be entered into 
with an individual employee, however, to continue 
them over a long period could lead to inequities." 

(1991) 71 WAIG 1570) 

I respectfully agree with the reasoning of Commissioner 
Parks but it can be clearly seen that the SEC Case (op cit) 
can be distinguished from the Newcrest Case (op cit). The 
question is whether, in the instant matter, the fixed term 
nature of the contracts involved are consistent with the 
Award. I referred to the provisions of the appropriate award 
during the summaries of the submissions of the advocates 
and it is clear to me that the terms of Clause 16.—Contract 
of Service of the Award do not act as a prohibition to such 
types of employment. One could say that there is an express 
recognition that such full-time contracts can occur (see also 
Clause 18(2)). 

The Commission was also directed to Archers Case (op 
cit) concerning a decision of the Public Service Commission 
not to renew or extend the contract of an employee. On page 
1846 of the report in the Industrial Gazette, the learned 
Commissioner dealt with the issue and on the admitted facts 
in the case found it was impossible to conclude that the 
employee concerned had been dismissed. I respectfully 
agree with his reasoning based on the authorities he has 
cited, however, I do not intend to comment further on the 
matter because the type of contract that was in question in 
that case is clearly different to the type of contract which 
is revealed in the evidence of this matter. 

What I do need to deal with, though, is the document 
which had been referred to in proceedings in Exhibit K4 as 
the Memorandum of Agreement Between the Federated 
Miscellaneous Workers' Union and Public Health Sector 
Employers in Respect of the Settlement of the Hospital 
Dispute and Related Matters (previously identified in these 
Reasons as the Memorandum of Agreement). As far as I can 
ascertain, the Memorandum of Agreement arose in the 
following circumstances. During December 1991, there was 
a dispute in the public sector hospitals industry which 
affected members of The Federated Miscellaneous Workers' 
Union of Australia employed under various State Awards in 
the public health sector throughout Western Australia and 
their employers in that sector of industry. The central issues 
of the dispute arose from delays in implementation of career 
structures, budget cuts for health care management in the 
1991/92 financial year, insecurity of tenure for contract 
employees with significant service with an employer and a 
disagreement over income maintenance where drops in 
regular income had occurred as a result of workplace 
change. The Chief Commissioner had, on his own motion, 
convened a conference between the parties and as a result 
of that, made a recommendation for resolution of the 
dispute. In due course, the Chief Commissioner's recom- 
mendation was put to a meeting of union members involved 
and it was accepted. The parties' positions were consoli- 
dated into a memorandum. That memorandum was in 
respect of the dispute and related matters. In dealing with 
the matter on the 13th of December 1991, the Chief 
Commissioner heard from the parties and as a result, issued 
an instrument described on File No. C 767 of 1991 as a 
'Recommendation'. The Duplicate Original is contained on 
the file. It consists of a series of citations preceding a 
recommendation, which is in the following terms: 

" ... I now recommend in the public interest, the 
interest of all workers in the public health sector, and 
specifically members of the Federated Miscellaneous 
Workers' Union of Australia, W.A. Branch and in the 
interests of future relations in the industry between the 
parties, a significant level of agreement has been 
reached and further I recommend that members of the 
Federated Miscellaneous Workers' Union present at a 
mass meeting to be held this afternoon endorse the 
points outlined in the document as a means of resolving 
the dispute and accordingly cease all industrial action." 

Attached to the Recommendation is a Memorandum of 
Agreement on which in page three in Appendix A there is 
a clause headed "Areas of Application". This clause 
indicates that fixed term contracts can be utilised where the 
position is funded for a specific project or where the 
employee is a reliever for absent employees in a number of 
circumstances which are listed. It is appropriate that I 
include in these Reasons an extract from that page of the 
document of those circumstances. 
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"• Maternity Leave 
9 Long Service Leave 
• Annual Leave—for required annual leave relief 50% 

will be provided by Permanent Relievers. The remain- 
der will be employed on a temporary basis, as required, 
to facilitate annual leave rostering flexibility 

• Unfilled vacancies—until Government approval to fill 
position is obtained 

• Extended workers compensation (beyond 10 working 
days) 

• Extended sick leave (beyond 10 working days) 
• Extended leave without pay (beyond 10 working 

days)" 
(Exhibit K4) 

From an examination of the Appendix it can be seen that 
there is a recognition by the parties that amendment is 
required to both the casual and annual leave clauses of the 
relevant awards and that they recognise that those amend- 
ments to the awards which are named in the document need 
to be processed to legitimise the use of fixed term contracts. 

Late in the day on the 13th of December 1991, the Chief 
Commissioner conducted a hearing, this to allow the parties 
to report back after the union meeting. A report was given 
to the Commission. On page six of the transcript which is 
contained in File No. C 767 of 1991, the Chief Commis- 
sioner observes that: 

"There is, as I understand it, a basis for award 
amendments in line with the agreement you have 
reached. You have foreshadowed the need for that to 
be further reviewed but nothing will prejudice the 
resolution and terms of agreement that we have made." 

(No. C 767 of 1991, transcript page 6) 
It is clear from the documentation that is on the file that 

the agreement which was made between the parties has not 
been made the subject of any executive instrument of the 
Commission. That is, the Commission has not purported to 
use any powers of the Commission under Section 44 of the 
Act, under which section the conference on the Commis- 
sion's own motion had been called, to give effect to any 
interlocutory Orders. It appears, even though the Recom- 
mendation is signed under seal of the Commission, that it 
was issued for the purpose of recording the position the 
parties had reached for Union officers to use as support when 
making a recommendation to members of the union to 
endorse the points outlined in the Memorandum of 
Agreement. There is nothing in the Recommendation that 
asks for a similar endorsement by the public health sector 
employers nor, it appears, was one given. Further, on 
examination Appendix A appears to be predicated on the 
basis that there is an acceptance by the parties that there 
would need to be amendments to the appropriate awards to 
allow for the introduction of the fixed term contracts concept 
as it is described in the Appendix. The importance of this 
was reinforced by the comments of the Chief Commissioner 
during the report back. 

Neither of the parties before me in this matter has shown 
where the relevant awards have been amended to reflect the 
provisions of the Appendix, nor has a search by the 
Commission revealed that the awards have been amended. 
That leads to the question as to the status of the 
Memorandum of Agreement and in particular Appendix A. 
It seems to me that the document is clearly not a term of 
contract by virtue of an award. It is similarly not binding as 
a term of contract by way of any Order or Direction of the 
Commission such that a person not complying with the 
terms of the Memorandum of Agreement would be subject 
to prosecution for breach. I am inclined to believe that the 
document has, as Mr Pettitt suggested, the standing of being 
no more than conjoint expression of administrative policy. 
It is an agreement which may or may not have any standing 
at common law. I say that because the file does not contain 
an original of the document that has been executed by or on 
behalf of the purported parties under seal. There is a 
memorandum signed by the Secretary of the Federated 

Miscellaneous Workers' Union and one Peter Howe for and 
on behalf of public sector employers; but there is no 
schedule of the employers whom it purports to bind. In view 
of all of the foregoing, I conclude that the Memorandum of 
Agreement is merely a heads of agreement document. It is 
not part of the Award or any Order of the Commission and 
there has been nothing put in the case which would enable 
a finding certain that it ought be considered to be part of a 
contract of employment, either expressly or by implication. 
Notwithstanding the above finding, it is the submission of 
Mr Pettitt on behalf of RPH that the Memorandum of 
Agreement is recognised by it as restricting its ability to 
engage fixed term contract employees. But, in any event, 
there has been no breach of the Memorandum of Agreement. 

I turn to deal with the substantive issues against the 
background of the foregoing observations. It is clear that the 
employees concerned entered into a contract with RPH for 
employment. They did so after first being interviewed by 
Bill Gerritsen who was the line supervisor. Gerritsen 
indicated to them that they would be employed. It is open 
to find that he told them that they would be on temporary 
contracts and the work would be available for between six 
and twelve months. However, he did not offer them a 
specific contract. That occurred when they were sent to 
Myrll Little, the Human Resources Officer. Ms Little 
interviewed the employees and arranged for medicals. On 
appointment each of the workers was given what appears to 
be a standard letter. For the purposes of these Reasons, I 
incorporate a copy of it, formal parts omitted: 

"We have pleasure in offering you a fixed term 
contract as detailed in the attached sheet. 

Unless a subsequent new contract of employment is 
offered, or your services are terminated in accordance 
with the prescribed period of notice, your employment 
will cease at the close of business on the date detailed 
in your contract, without further notice from this office. 
A cheque for your final salary will be available from 
the Cashier, Royal Perth Rehabilitation Day Hospital, 
at 3.30 pm on your last day. 

This offer in no way implies the expectation or 
otherwise of continued employment beyond the period 
described in your contract and is conditional on you 
signing and returning the acceptance/confirmation 
copy of this letter to the Department of Human 
Resources within seven days. 

The conditions of service applicable to your appoint- 
ment are in accordance with the Enrolled Nurses and 
Nursing Assistants Award (sic). 

Attached is a summary of the principal conditions of 
service associated with this appointment under the 
Award. 

If at any time during your period of employment, you 
or the Hospital wish to terminate this contract, prior to 
the date stipulated in your contract, then, in accordance 
with the Award, the following periods of notice shall 
apply: 

For the duration of the contract—2 weeks 
notice shall be given. 

Royal Perth Hospital is an accredited organisation 
which strives to maintain high standards in all areas, 
therefore regulations are laid down in order that 
efficiency and sound practices are sustained. A copy of 
the Hospital's "Standing Orders" are available in 
every department. It is your responsibility to ensure 
that you are familiar with the instructions contained 
therein and abide by them as part of your contract of 
employment. 

This appointment embraces service at Royal Perth 
Hospital and Royal Perth Rehabilitation Hospital, and 
hours will be as per departmental roster. 

It is requested that your tax file number be provided 
as soon as possible, failure to do so will result in 
taxation deductions of 50c in the $1.00. (Please 
disregard if you have already done so). 



Please sign the attached copy of this contract to 
confirm your acceptance of your contract and return to 
the Department of Human Resources within seven 
days. 

Welcome to the service of the Hospital, it is hoped 
that you will find your employment both interesting 
and enjoyable. 
Yours sincerely 
MRS MYRLL LITTLE 
HUMAN RESOURCES OFFICER 

I hereby accept the fixed term contract of service as 
detailed above and agree to abide by Royal Perth 
Hospital Administrative Instructions and Standing 
Orders. 

Signature: Date: 05.04.93" 
(Exhibit P4) 

This letter is clear in its terms. It offers a fixed term 
contract, which is detailed in the sheet attached to it. It 
makes it clear that unless a new contract is offered, the 
service is terminated on the date detailed in the contract. The 
contract will finish on a specific day at a specific time. It 
also makes it clear that there is no implication of the 
expectation of continued employment beyond the period 
described and this is reinforced by the need to sign an 
acceptance. It sets up that a period of two weeks' notice is 
required by either side to terminate the contract. Attached 
to the document is a standard form contract headed 
"Fixed-Term Contract of Service" which contains informa- 
tion relevant to the fixed term contract of service. Again, 
there is a requirement for the worker to sign that document. 
The contract includes, inter alia, the personal identification 
of the worker, the contract details which include the job title, 
the department and hours. That part of the document that 
deals with "basis of the fixed term contract' contains the 
position number and the heading 'Reason' which appears to 
mean one of the number of reasons for the authorisation of 
fixed term contracts as set out in the Memorandum of 
Agreement, Appendix A. It also includes the date of 
commencement and the date of termination. Each of the 
workers concerned signed such a document. Thereafter, in 
periods which varied from six weeks to eight weeks, new 
contracts of employment were entered into until in October 
1993, the contract of Ms Custodio and Mr Thompson were 
brought to an end by the giving of notice. 

This documentation has all the hallmarks of a fixed term 
contract. There is nothing in it which could lead anyone to 
the conclusion that there was ongoing employment at the 
end of the contractual period. What has complicated the 
issue is the allegation by the employees concerned that they 
had a view that they were going to be permanently 
employed. It is relevant that I observe that if one looks at 
the Award, there is no specific category as 'permanent 
employment'. This Award is no different to the award 
discussed by the Commission in the Newcrest Case (op cit). 
In terms of categories of workers there are only two classes, 
casuals and others. That is, the expectation of ongoing 
employment, as a matter of law in my respectful view, can 
only be for the period that it takes to bring the contract to 
an end. That, of course, is not how the length of a job is seen, 
at least in the public sector where there appears to be an 
expectation of long term employment. However, that may 
be a circumstance that is changing in contemporary times 
and is, in reality, no more than an expectation not 
underpinned by the contract of employment itself. 

I now deal with the specific circumstances. Thompson 
and Custodio were interviewed by Ms Little and I accept her 
evidence in preference to theirs that she made it clear to 
them that the type of contract was that they were going to 
enter into was for a fixed term. Gerritsen, I find, did tell them 
that there was an expectation of work for between six to 
twelve months. That might have caused some confusion in 
the minds of the workers but, in reality, if the Memorandum 
of Agreement is to be applied, that type of suggestion to 
them is not contrary to the it. It is clear from the 
Memorandum of Agreement that there is a limit of 12 
months for fixed term contracts for other than workers' 

compensation. In the other categories the Memorandum of 
Agreement contemplates that fixed term contracts will be 
offered based on a need for up to 12 months. Even though 
Gerritsen may have offered six to twelve months, in the case 
of Custodio and Thompson, he offered no more and in that 
circumstance, even though he may have caused them 
confusion, the authoritative appointment by Ms Little was 
not diminished by his action. 

If one needed to be more clear about the engagements, 
particularly in respect of Custodio's appointment, Ms Little 
was concerned to emphasise to Ms Custodio that the 
employment was temporary. Ms Little went to great lengths 
to contact her previous employer to ensure that Ms Custodio 
did know the circumstances. But for reasons known to Ms 
Custodio, she opted, notwithstanding the advice from Ms 
Little, to continue with her application for employment. 

I turn to consider the circumstances of Kingsley Whitta. 
I have said previously that I favour the evidence of Mr 
Whitta over that of Mr Gerritsen. Gerritsen admitted that he 
had offered Whitta permanent employment. I find that 
Whitta did not harass Gerritsen into doing so as it was 
suggested by Counsel for RPH at all. Whitta's circum- 
stances, in my view, were exactly the same as Custodio's 
up until the time that he started to make enquiries about his 
superannuation and discuss the issues with. Gerritsen. It is 
clear on the evidence that Gerritsen told Whitta that he 
would be right for permanent employment. Gerritsen says 
he could not have done that because at all times he knew 
he had no authority to appoint. That resided with Ms Little. 
That may be so but it is open to find on the evidence that 
Gerritsen, for reasons only known to himself, at least let the 
workers, particularly Whitta, believe he had the authority to 
make these offers and for that he should stand condemned. 
I need to consider whether RPH is bound to honour the 
commitment made by Gerritsen to Mr Whitta. 

The sequence for engagement of persons to permanent 
positions in RPH was outlined in the evidence of Ms Little. 
She indicated that there was a procedure which required 
advertisement, interview and appointment in accordance 
with the proper personnel procedures. But before that 
sequence, there were requirements from the hospital to 
advise the Government authority that deals with mobility of 
employees, and redeployment. There is also a necessity to 
receive approval from the Minister for permanent appoint- 
ments and for a budget item to be available for such 
appointments. None of those procedures were triggered in 
the circumstances of Whitta. All of those necessary formal 
procedures would be required to be met before an 
appointment could be made. It is clear that Gerritsen had no 
authority to make the commitment that he did on behalf of 
the Minister or the Office of Mobility or any other 
Government authority. I find that Gerritsen misled Whitta. 
His reasons for doing so are, from the evidence, obscure but 
no purpose is served by speculation on his motives. Be that 
as it may, this leaves Mr Whitta in a situation where he did 
receive a promise from a person in management of 
permanent employment; but that person was unauthorised 
to make such a promise. After reviewing these Reasons, 
RPH may wish to consider whether Whitta's situation 
creates any moral obligation and this is a matter for it. 
However, as a matter of law, I can not order the hospital to 
employ Whitta as, in essence, his terms of contract are the 
same as I have found exist for the other two employees. 

I finally need to comment on the part of the argument 
which suggested that, because the term "vacant post" is put 
in the reason for the basis of fixed term contract on a number 
of the various contracts that are before the Commission, 
there was an incorrect application of the Memorandum of 
Agreement. RPH pleads that the inclusion of those two 
words were a clerical error. It submits that over the relevant 
period at Shenton Park there was a budget item for annual 
leave relief of some 7.39 full time equivalents (PTE) per 
week but the reality was that over the actual time there was 
a fluctuating demand which never went below 5.6 and for 
most of the time was over the budget by as much as 15.60 
PTE in May 1993. These demands are clear when one looks 
at the actual leave FTE in the graph in Exhibit P5. The 
Accumulative Leave PTE's graph, which is the third 
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document in the bundle of documents in Exhibit P5, is 
particularly illustrative of the difficulty. It is clear to me that 
over the relevant period, in a general sense, it can be said 
that there was a requirement to relieve annual leave 
absences. In Mr Whitta's case, he was bona fide relieving 
a person on workers' compensation which is a category 
contemplated by the Memorandum of Agreement. That Mr 
Whitta was in that category may be an answer to the reason 
that Gerritsen made his rather bold promises to him. 
However, whatever motivated Gerritsen for the purpose of 
this part of the Reasons for Decision the relevant issue is 
whether Whitta's employment was covering workers' 
compensation or not and it appears that it was. Insofar as the 
other two workers are concerned, even though Mr Kelly 
suggests to the contrary, the facts and the evidence are clear 
that annual leave was a major, if not the overwhelming 
reason for their employment. So it seems that regardless of 
whether the Memorandum of Agreement is applicable as a 
matter of law or not, its terms were honoured. 

I need to give some attention to the effect of the General 
Order. I do so, not on the basis that the Commission purports 
to be taking action which might enforce the General Order; 
that is in the sole jurisdiction of the Industrial Magistrate. 
However, I need to canvass the issue at least in brief because 
of the suggestion that a breach of that General Order may 
well be indicative of unfairness. Whether or not, of course, 
a worker has been deprived of the benefits of the Order is 
not for me to determine. The General Order which is titled 
"Western Australian Government Employees Redeploy- 
ment, Retraining and Redundancy General Order" is 
published in (1993) 73 WAIG at 215. At page 217, there is 
a schedule which is relevant to this discussion. It is 
incorporated hereunder: 

"Schedule A. 

Employees To Whom This Order Does Not Apply. 

(1) Employees retired on grounds of ill health; or 

(2) Employees whose employment is terminated as a 
consequence of poor performance or misconduct 
on the part of the employee; or 

(3) An employee where an agreement has been 
reached between the employee, employer and 
relevant union that the employee is only engaged 
for a defined period under a fixed term contract 
at the conclusion of which their employment shall 
cease; or 

(4) Casual or seasonal employees—a "seasonal em- 
ployee" means an employee who is hired to work 
for limited periods during a season." 

The relevant subclause for this discussion is subclause 
(3). This subclause, on its wording, creates an exemption 
from application of the General Order if there is an 
agreement between the employer, employee and the relevant 
union that an employee is engaged for a defined period under 
a fixed term contract. That provision was in the General 
Order when it was first made on the 3rd of February 1989 
([1989] 69 WAIG 1383 (see also publication of the General 
Order at [1989] 69 WAIG 517). In its Reasons for Decision, 
the Commission in Court Session stressed that the emphasis 
of the then Government policy was on redeployment and 
retraining in the public sector for the purpose of retaining 
the skills of its workforce and the career commitments of 
its employees. It observed that the employees who came 
within the ambit of the proposed General Order had their 
entitlements to income and classification maintenance and 
when necessary, severance payments specified. It is clear 
from those observations that the Commission was directing 
its attention to the maintenance of the career opportunities 
as well as the skills of the workforce. However it was found 
necessary to provide an exemption which was detailed in 
Schedule A. to the General Order for certain categories of 
employees, for instance, those who were retired on the 

grounds of ill health or had their employment terminated as 
a consequence of poor performance or misconduct or were 
of the nature of seasonal employees. Apart from those, there 
was the type of employee who was engaged on a fixed term 
contract at the conclusion of which the employment would 
cease. Those categories of persons were seen to be in a 
different class than those who were in a career service. 

It is, of course, a matter of fact whether the employees 
concerned in this case fall within the category of a person 
which is described in subclause (3) to Schedule A. of the 
General Order. The circumstances of their employment have 
been outlined earlier in this writing. It is clear that on the 
face of the documentation, and on the basis of the findings 
I have previously made, that there was an agreement reached 
between the employer and the employee that there would be 
an engagement for a specific time. I have made this finding 
notwithstanding the claims of the Union to the contrary. 
Insofar as the agreement of the Union is concerned, it seems 
to me that, as Mr Pettitt argues, there is an agreement given 
by the Union by virtue of the heads of agreement known as 
the Memorandum of Agreement, the status of which I have 
examined previously. Even though legal effect appears not 
to have been given to specific terms of the agreement, it can 
be concluded that both of the parties have applied its terms. 
Part of the terms were, because of the mere presence of 
Appendix A. on fixed term contracts, an agreement by the 
Union that there could be contracts of that nature, subject 
to the terms and conditions contained in the Appendix. I 
therefore conclude on balance that the necessary tripartite 
agreement was present. Therefore it is more probable than 
not that the General Order has no application to the types 
of contracts which are in examination in this case although 
there is no need for me to find positively upon that matter. 
On this basis, the suggestion that there has been unfairness 
because a deprivation of a right is not an argument that I find 
can be sustained in the context of these proceedings. 

In all of the circumstances, I conclude that the three 
employees concerned in these two cases were employed on 
bona fide temporary contracts and that those contracts came 
to an end in accordance with their terms and in accordance 
with the proper application of Award provisions. Therefore 
there has been no unfairness. I must observe, however, that 
the methodology adopted by RPH in administering these 
contracts is far from satisfactory. It must be damaging to 
morale for employees when supervisors make promises to 
them which, in the workers' eyes, are not kept even though 
those promises can not be kept as a matter of law. The 
administration of these temporary contracts needs urgent 
attention by RPH and a more equitable and flexible set of 
rules developed in order that the situations described in these 
Reasons can be avoided. 

For the Reasons outlined above. Application No. CR 462 
of 1993 and Application No. CR 556 of 1993 are dismissed. 

Appearances: Mr D.J. Kelly appeared on behalf of the 
Applicant. 

Mr K.M. Pettitt, of Counsel, appeared on behalf of the 
Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

W.A. Branch 

The Board of Management, Royal Perth Hospital. 
No. CR 462 of 1993. 

COMMISSIONER J.F. GREGOR. 
9 March 1994. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Mr K.M. Pettitt, of Counsel on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders:— 

That this matter be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

74 W.A.I.G. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Board of Management, Royal Perth Hospital. 
No. CR 556 of 1993. 

COMMISSIONER J.F. GREGOR. 
9 March 1994. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Mr K.M. Pettitt, of Counsel on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders:— 

That this matter be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

CONFERENCES—Notation of— 

Parties Number— Date Matter Result 
Commissioner 

Amalgamated Metal Workers Vettler Trittler Pty C564/1990 07/08/90 Outstanding Monies Concluded 
and Shipwrights Union Limited and Others —Halliweli S.C. 29/01/91 
Australian Railways Union Western Australian C6/1994 31/10/94 Demarcation of Work Concluded 

Government Railways —Fielding C. 
Commission 

Australian Railways Union Western Australian C33/1994 07/02/94 Consultation Concluded 
Government Railways —Fielding C. 
Commission 

Australian Workers' Union Alltidy Cleaning Service Co C503/1993 30/11/93 Dismissal Concluded 
—Halliweli S.C. 

Australian Workers' Union BHP Steel, Rod & Bar C218/1993 02/06/93 Enterprise Bargaining Concluded 
Division —Gregor C. Agreement 

Australian Workers' Union Boral Contracting C57/1994 01/03/94 Dismissal Concluded 
—Fielding C. 

Australian Workers' Union Cockbum Cement Limited C5/1994 28/02/94 Dismissal Concluded 
—Beech C. 

Australian Workers' Union Dampier Salt (Operations) C247/1993 27/05/93 Stoppage of work Concluded 
Pty Limited —Gregor C. 

Australian Workers' Union Dampier Salt (Operations) C522/1993 21/01/94 Change of Paydays Concluded 
Pty Limited —Gregor C. 

Australian Workers' Union Eltin Ltd C549/1993 10/01/94 Dismissal Concluded 
—Gregor C. 

Australian Workers' Union Floraco Ltd C72/1994 05/04/94 Alleged breach of Concluded 
—Beech C. award 

Australian Workers' Union Leighton Contractors Pty C327/1993 23/07/93 Redundancy Package Concluded 
Ltd —Gregor C. 

Australian Workers' Union MacMahon Contractors C55/1994 01/03/94 Non Payment of Concluded 
—Fielding C. Public Holidays 

Australian Workers' Union Maxwell Chemicals Pty C39/1994 08/02/94 Industrial Concluded 
Limited —Gregor C. 14/03/94 Disputation 

Australian Workers' Union Western Mining Corporation C279/1992 08/05/92 New Skill & Concluded 
Limited —Gregor C. Classification 

Structure 
Australian Workers' Union Western Mining Corporation C280/1992 N/A Pay classification Concluded 

Limited —Gregor C. for surface workers 
Australian Workers' Union Western Mining Corporation C331/1992 N/A Log of Claims Concluded 

Limited —Gregor C. 
Australian Workers' Union Western Mining Corporation C15/1994 02/02/94 Use of Contractors Concluded 

Limited —Gregor C. 
Australian Workers' Union Western Mining Corporation C65/1994 17/03/94 Early Retirement/ Concluded 

Limited —Gregor C. Retrenchment of 
Union Members 

Builders' Labourers' J.M. Best & Son Holdings C51/1994 04/03/94 Site allowance— Concluded 
Federation Pty Ltd —Beech C. Collie High School 



Parties Number— Date 
Commissioner 

Matter Result 

Builders' Labourers' Master Builders' C26/1994 27/01/94 Shift work bans— Concluded 
Federation Association —Beech C. Whitford City 

Shopping Centre 
Redevelopment 

Builders' Labourers' Minister for Works C43/1994 23/02/94 Site allowance— Referred 
Federation —Beech C. Ballajura Community 

High School 
Builders' Labourers' Multiplex Constructions C97/1994 N/A Work Bans Concluded 
Federation Pty Ltd and Others —Halliwell S.C. 
Builders' Labourers' Seabrite Australia P/L C36/1994 17/02/94 Reinstatements Concluded 
Federation —Beech C. 
Builders' Labourers' Universal Constructions P/L C42/1994 N/A Site allowance— Concluded 
Federation —Beech C. Toodyay District 

High School 
Builders' Labourers' Wynnes Pty Ltd t/a Clover C530/1993 09/12/93 Tally on the Beef Concluded 
Federation Meats —Halliwell S.C. Floor 
Building Trades Association Building Management C424/1993 29/10/93 Discontinuance of Concluded 

Authority —Beech C. bus payments 
Building Trades Association Transfield Electrical and CR44/1993 N/A N/A Concluded 

Others —George C. 
Civil Service Association Curtin University PS AC 12/1994 07/04/94 Appeal Concluded 

—Fielding C. 
Civil Service Association Department of Employment, PSA C67/1993 22/11/93 Classification and Concluded 

Vocational Education & —Negus C. 20/12/93 advertisement of a 
Training position 

Civil Service Association Main Roads Department of PSA C63/1993 27/10/93 Selection process Concluded 
W.A. —Negus C. 

Civil Service Association Minister for Education, PSA C66/1993 03/11/93 Tfermination Concluded 
Employment and Training —Negus C. 29/11/93 

Civil Service Association Minister for Education, PSA C48/1993 23/11/93 Variation to Concluded 
Employment and Training —Negus C. contract of service 

Civil Service Association Public Service Commission PSAC16/1994 07/04/94 Rate of pay while Concluded 
—Fielding C. on long service leave 

Civil Service Association Public Service Commission PSA C77/1993 10/12/93 Tferms and conditions Concluded 
(SESDA) —Negus C. 11/01/94 of employment 

Civil Service Association The Commissioner, Public PSAC 61/1993 02/11/93 Promotion Appeal Concluded 
Service Commission —Neugs C. 

Civil Service Association The Commissioner, Public PSA C33/1993 28/06/93 Dismissal—Mr H. Concluded 
Service Commission —Negus C. Montagu 

Civil Service Association The Commissioner, Public PSA C51/1992 06/11/92 Investigation of Concluded 
Service Commission —Negus C. 31/03/93 an officer 

Civil Service Association The Commissioner, Public PSA C18/1993 28/04/93 Secondment Concluded 
Service Commission —Negus C. 

Civil Service Association The Commissioner, Public PSA C27/1993 03/06/93 Demarcation Dispute Concluded 
Service Commission —Negus C. 

Civil Service Association The Commissioner, Public PSA C20/1993 17/06/93 Non-payment of Concluded 
Service Commission —Negus C. relieving allowance 

Civil Service Association The Commissioner, Public PSA Cl/1994 N/A Review of majority Concluded 
Service Commission -—Negus C. decision of the 

Promotions Appeal 
Board 

Civil Service Association The Commissioner, Public PSA C61/1992 18/12/92 Organisational Concluded 
Service Commission —Negus C. Restructure 

Civil Service Association The Commissioner, Public PSA C35/1993 05/07/93 Implementation of Concluded 
Service Commission —Negus C. new organisational 

structure 
Civil Service Association The Commissioner, Public PSA C26/1993 14/06/93 Travel Allowance Concluded 

Service Commission —Negus C. 
Civil Service Association The Commissioner, Public PSA C17/1993 27/04/93 Establishment of a Concluded 

Service Commission —Negus C. Task Force 
Civil Service Association The Commissioner, Public PSA C55/1993 13/09/93 Clarification of Concluded 

Service Commission —Negus C. Policy 
Civil Service Association The Commissioner, Public PSA C78/1993 10/12/93 Charges for damage Concluded 

Service Commission —Negus C. to vehicles 
Civil Service Association The Commissioner, Public PSA C76/1993 08/12/93 Renewal of permit Concluded 

Service Commission —Negus C. 
Civil Service Association The Commissioner, Public PSA C74/1993 02/12/93 New shift rosters Concluded 

Service Commission —Negus C. 
Civil Service Association The Commissioner, Public PSA C73/1993 03/12/93 Filling of Concluded 

Service Commission —Negus C. positions 
Civil Service Association The Commissioner, Public PSA C65/1993 02/11/93 Reclassification Concluded 

Service Commission —Negus C. 
Civil Service Association The Commissioner, Public PSA C36/1992 19/10/92 Creation of Concluded 

Service Commission —Negus C. position 
Civil Service Association The Commissioner, Public PSA C32/1993 05/07/93 Organisational Concluded 

Service Commission —Negus C. Structure 



Parties Number— Date 
Commissioner 

Matter Result 

Civil Service Association The Commissioner, Public PSA C19/1993 01/06/93 Filling vacant Concluded 
Service Commission —Negus C. position 

Civil Service Association The Commissioner, Public PSA C4/1991 04/08/93 Abolition of Concluded 
Service Commission —Negus C. positions 

Civil Service Association The Commissioner, Public PSA C62/1993 26/10/93 Redundancy Package Concluded 
Service Commission —Negus C. 

Civil Service Association The Commissioner, Public PSAB4/1991 16/10/91 Dismissal Concluded 
Service Commission —Negus C. 17/10/91 

Civil Service Association The Commissioner, Public PSA C41/1993 18/12/92 New positions— Concluded 
Service Commission —Negus C. Health Department 

Civil Service Association The Perth Theatre Trust PSA C21/1993 29/06/93 Advertising of Concluded 
—Negus C. vacant position 

Civil Service Association WA Tourism Commission PSA C59/1993 19/10/93 Salary Concluded 
—Negus C. Classification 

Commission's Own Motion CSBP & Farmers Limited and C262/1993 08/06/93 Rehabilitation Concluded 
Another —Halliwell S.C. 

Construction, Mining, BHP Iron Ore C505/1994 26/11/94 Shovel Operators Concluded 
Energy, Timberyards, —Gregor C. 15/02/94 
Sawmills and Woodworkers 
Union 
Construction, Mining, Master Builders' C487/1993 08/11/93 Site allowance Concluded 
Energy, Timberyards, Association —Beech C. 15/11/93 
Sawmills and Woodworkers 
Union 
Construction, Mining, Multiplex Construction P/L C69/1994 N/A Work bans at Concluded 
Energy, Timberyards, —Beech C. Rockingham Park 
Sawmills and Woodworkers Shopping Centre 
Union Project 
Construction, Mining, Royal Perth Hospital C488/1993 12/11/93 Relief during Concluded 
Energy, Timberyards, —Halliwell S.C. periods of annual 
Sawmills and Woodworkers leave 
Union 
Electrical Trades Union Vettler Trittler Pty C60/1991 N/A Dismissals Concluded 

Limited —Halliwell S.C. 
Electrical, Electronics, A.S.C.O. Security Systems C62/1994 25/02/94 Dismissal Concluded 
Foundry and Engineering —Halliwell S.C. 
Union 
Electrical, Electronics, Coles New World C357/1993 25/08/93 Enterprise Concluded 
Foundry and Engineering Supermarkets —Beech C. bargaining 
Union agreement 
Electrical, Electronics, Exicom Communication C68/1994 N/A Redundancies Concluded 
Foundry and Engineering Systems Pty Limited —Halliwell S.C. 
Union 
Electrical, Electronics, National Castings Pty C60/1994 02/03/94 Dismissal Concluded 
Foundry and Engineering Limited —Halliwell S.C. 
Union 
Electrical, Electronics, State Energy Commission of C47/1994 16/02/94 Work Bans Concluded 
Foundry and Engineering Western Australia —Coleman C.C. 18/02/94 
Union 03/03/94 
Electrical, Electronics, State Energy Commission of C47/1994 16/02/94 Work Bans Concluded 
Foundry and Engineering Western Australia —Coleman C.C. 09/03/94 
Union 
Electrical, Electronics, Co-operative Bulk Handling C526/1993 09/12/93 EBA Negotiations Concluded 
Foundry and Engineering Limited —Halliwell S.C. 15/12/93 
Union and Others 
Electrical, Electronics, State Energy Commission of C551/1993 N/A Termination of Concluded 
Foundry and Engineering Western Australia —Beech C. employee 
Workers Union 
Forest Products, Stylewoods (WA) Pty Ltd C407/1993 22/09/93 Redundancy Payment Concluded 
Furnishing and Allied —Beech C. 
Industries Industrial Union 
Forest Products, Whittakers Ltd C285/1993 09/07/93 Dismissal Concluded 
Furnishing and Allied —Halliwell S.C. 
Industries Industrial Union 
Hospital Salaried Officers Minister for Health PSA C41/1993 N/A Prejudice due to Concluded 
Association —Negus C. co-location of 

hospital 
Hospital Salaried Officers St John of God Hospital C439/1993 06/10/93 Rates of pay for Concluded 
Association —Negus C. Phlebotomists 
Hospital Salaried Board of Management, C109/1994 08/04/94 Dismissal Concluded 
Officers' Union Fremantle Hospital —Fielding C. 
Journalists' Industrial Boldpoint Holdings Pty Ltd C25/1994 02/02/94 Time and Wages Concluded 
Union —Negus C. Books 
Liquor, Hospitality and Mundella Foods Pty Ltd C13/1994 27/01/94 Dismissal Concluded 
Miscellaneous Workers' -—Halliwell S.C. 
Union 



Parties Number— Date Matter Result 
Commissioner 

Liquor, Hospitality and Zoological Gardens Board C46/1993 08/03/93 New classification Concluded 
Miscellaneous Workers' —Beech C. structure 
Union 
Meat Industry Employees Derby Meat Processing Co C17/1994 N/A Refusal to work Concluded 
Union Ltd —Halliwell S.C. after finishing time 
Meat Industry Employees Lee Bros C44/1994 24/02/94 Log of claims Concluded 
Union —Halliwell S.C. 
Meat Industry Employees' Carnation Holdings Pty Ltd C492/1993 26/11/93 Log of Claims Concluded 
Union and Others —Halliwell S.C. 
Meat Industry Employees' Cheap Foods C433/1993 28/09/93 Reinstatement Concluded 
Union —Halliwell S.C. 
Meat Industry Employees' E.G. Green & Son C188/1993 06/05/93 Permanency for an Concluded 
Union —Halliwell S.C. employee 
Meat Industry Employees' Goodchild Abattoirs Pty Ltd C224/1993 24/05/93 Reinstatement Concluded 
Union —Halliwell S.C. 02/11/93 
Meat Industry Employees' Goomalling Meats Works C24/1994 25/01/94 Contract of Concluded 
Union —Halliwell S.C. Employment 
Meat Industry Employees' Hillside Meats C4/1994 13/01/94 Dismissal Referred 
Union —Halliwell S.C. 
Meat Industry Employees' Hillside Meats C76/1994 08/03/94 Dismissal Referred 
Union —Halliwell S.C. 
Meat Industry Employees' Maya Group (WA) Ltd C11/1994 01/02/94 Dismissal Referred 
Union —Halliwell S.C. 
Meat Industry Employees' Metro Meat Limited C432/1993 28/09/93 Reinstatement Concluded 
Union —Halliwell S.C. 
Meat Industry Employees' Metro Meat Limited C418/1993 20/09/93 Log of Claims Concluded 
Union —Halliwell S.C. 
Meat Industry Employees' Metro Meat Linley Valley C546/1993 N/A Log of Claims Concluded 
Union —Halliwell S.C. 
Meat Industry Employees' Metro Meats Limited C513/1993 N/A Continuity of Concluded 
Union —Halliwell S.C. Employment 
Meat Industry Employees' Metro Meats Ltd C308/1993 15/07/93 Manpower Concluded 
Union —Halliwell S.C. 24/08/93 

20/09/93 
Meat Industry Employees' Metro Meats Ltd . C497/1993 N/A Repair to the Concluded 
Union —Halliwell S.C. Gravity Rail System 
Meat Industry Employees' Western Australian Meat C486/1993 12/11/93 Redundancy Referred 
Union Commission —Halliwell S.C. 
Metals and Engineering BHP Iron Ore Ltd C491/1993 18/11/93 Tool Allowance Concluded 
Workers' Union —Fielding C. 06/12/93 
Metals and Engineering BHP Iron Ore Ltd C490/1993 18/11/93 Removal of written Concluded 
Workers' Union —Fielding C. warning from file 
Metals and Engineering Arcus Australia C58/1994 24/02/94 Changes to Contract Referred 
Workers' Union —Halliwell S.C. 08/03/94 
Metals and Engineering Building Management C515/1993 01/12/93 Unpaid Sick Leave Concluded 
Workers' Union Authority —Halliwell S.C. 
Metals and Engineering Gardner Perrott C525/1993 14/12/93 Terms and Concluded 
Workers' Union —Halliwell S.C. Conditions 
Metals and Engineering Skilled Engineering Pty Ltd C59/1994 03/03/94 Dismissals Referred 
Workers' Union —Halliwell S.C. 
Metals and Engineering United Construction Pty Ltd C545/1993 21/12/93 Payment of Concluded 
Workers' Union —Halliwell S.C. 11/01/94 allowance 

14/01/94 
Metals and Engineering United Construction Pty Ltd C545/1993 21/12/93 Payment of Concluded 
Workers' Union —Halliwell S.C. 19/01/94 allowance 
Metals and Engineering West Australian Newspapers C493/1993 15/11/93 Dispute over terms Concluded 
Workers' Union Limited —Negus C. 17/11/93 of Enterprise 

Agreement 
Metals and Engineering Western Construction C428/1993 21/09/93 Overtime Bans Concluded 
Workers' Union Company —Halliwell S.C. 29/09/93 
Metals and Engineering SDR Construction C550/1993 24/12/93 Employment and Concluded 
Workers' Union and Another —Halliwell S.C. Camp Conditions on 

Site 
Metals and Engineering S.C.M. Chemicals C534/1993 N/A Stop Work Meeting Concluded 
Workers' Union and Others —Halliwell S.C. 
Miscellaneous Workers' Board of Management, Sir C437/1993 29/09/93 Log of Claims Concluded 
Union Charles Gairdner Hospital —Coleman C.C. 
Miscellaneous Workers' Fisher Catering Services C49/1994 17/02/94 Log of claims Concluded 
Union Pty Ltd —Coleman C.C. 
Miscellaneous Workers' Great Southern Regional C3/1994 19/01/94 Redundancy Pay Concluded 
Union College of TAPE —Gregor C. 
Miscellaneous Workers' Hon. Minister for Health & C319/1993 29/07/93 Memorandum of Concluded 
Union Others —Coleman C.C. 30/08/93 Agreement 

21/09/93 
Miscellaneous Workers' Hon. Minister for Health & C319/1993 29/07/93 Memorandum of Concluded 
Union Others —Coleman C.C. 26/11/93 Agreement 

18/03/94 



Parties Number— Date Matter Result 
Commissioner 

Miscellaneous Workers' Jenny Craig Weightless C419/1993 30/09/93 Pay and Conditions Concluded 
Union Centres —Beech C. 
Miscellaneous Workers' King Edward Memorial C152/1993 07/04/93 Annual Leave Concluded 
Union Hospital —Gregor C. Provisions 
Miscellaneous Workers' Linfoot Cleaning Services C43B/1993 05/10/93 Dismissal Referred 
Union —Parks C. 
Miscellaneous Workers' Ministry of Education C379/1994 09/09/93 Fixed Tferm Concluded 
Union —Halliwell S.C. Contracts 
Miscellaneous Workers' Ministry of Education CR541/1993 07/04/94 Dismissal Concluded 
Union —George 
Miscellaneous Workers' Myers Stores Limited C8/1994 20/01/94 Reduction of Salary Concluded 
Union —Beech C. 
Miscellaneous Workers' North Perth Out of School C86/1994 17/03/94 Reinstatement Concluded 
Union Care Centre —Coleman C.C. 
Miscellaneous Workers' Perth Linen Service C12/1994 16/02/94 Superannuation Fund Concluded 
Union —Halliwell S.C. 
Miscellaneous Workers' St John of God Hospital, C177/1993 05/05/93 Letter of warning Concluded 
Union Subiaco —Halliwell S.C. 
Miscellaneous Workers' The Board of Management, C21/1994 20/01/94 Roster Changes Concluded 
Union Wanneroo Hospital —Gregor C. 
Miscellaneous Workers' The Committee of C416/1993 17/09/93 Reinstatement Concluded 
Union Management, Beechboro 

Family Centre 
—Halliwell S.C. 20/09/93 

Miscellaneous Workers' Tip Top Bakeries C1/1994 19/01/94 Dismissal Concluded 
Union —Halliwell S.C. 
Municipal, Administrative, Fremantle Port Authority PS AC 14/1994 30/03/94 Redundancy Package Concluded 
Clerical and Services Union —Fielding C. 
Municipal, Administrative, Myer Stores Ltd C101/1994 N/A Reduced rate of pay Withdrawn 
Clerical and Services Union —Beech C. 
Painters' and Decorators' Ascot Motor Inn C7/1994 11/01/94 Ifermination and Concluded 
Union —Beech C. underpayments 
Painters' and Decorators' Ascot Motor Inn C117/1994 05/04/94 Classification of Concluded 
Union —Beech C. position 
Painters' and Decorators' K. Newble C535/1993 13/01/94 Access to time and Concluded 
Union —Beech C. wages records 
Painters' and Decorators' Supalux Paint Company C162/1993 16/04/93 Dismissals Withdrawn 
Union —Beech C. 
Plumbers and Gasfitters Matthew Hall Mechanical & C96/1994 15/03/94 Work Bans Concluded 
Employees' Union Electrical Engineers Pty 

Ltd 
—Beech C. 22/03/94 

Plumbers and Gasfitters Royal Perth Hospital 19/1994 25/01/94 Demarcation Issues Concluded 
Employees' Union —Halliwell S.C. 
Plumbers and Gasfitters The Royal Agricultural C34/1994 14/02/94 Payment of Wages Concluded 
Employees' Union Society of W.A. (Inc) —Halliwell S.C. 
Plumbers and Gasfitters Master Builders' C536/93 14/12/93 Written apology Concluded 
Employees' Union and Association —Beech C. and payment for 
Another lost time 
Printing and Kindred The Government Printer C64/1994 25/02/94 Work Bans Concluded 
Industries Union —Negus C. 
Robertson W. Stirling Stores P/L C544/1993 10/92/94 Long Service Leave Concluded 

—Beech C. 
Shop, Distributive and Bed, Bath & Table C22/1994 27/01/94 Reinstatement Referred 
Allied Employees —Beech C. 25/03/94 
Association 
Shop, Distributive and Bed, Bath and Table CR22/1994 28/03/94 Dismissal Concluded 
Allied Employees' —Beech C. 
Association 
Shop, Distributive and Foodland Associated Limited C48/1994 16/02/94 Dispute Settlement Concluded 
Allied Employees' —Beech C. 17/02/94 Procedure 
Association 21/02/94 
Shop, Distributive and Vox Retail Group Ltd t/a C502/1993 03/12/93 Full-time Concluded 
Allied Employees' 
Association 

Archie Martin Vox —Beech C. Employment 

Transport Workers' Union Dicksons Westliner C30/1994 N/A Payment of Wages Concluded 
—Halliwell S.C. 

Transport Workers' Union Murphy's Crisps C46/1994 17/02/94 Log of Claims Concluded 
—Halliwell S.C. 

Transport Workers' Union Pioneer Concrete (WA) Pty C28/1994 07/02/94 Written Warning Referred 
Ltd —Halliwell S.C. 

Transport Workers' Union Southwest Coachlines C361/1993 
—Halliwell S.C. 

20/08/93 Dismissal Concluded 

Transport Workers' Union Torrance Constructions Pty C436/1993 28/09/93 Industrial dispute Concluded 
Ltd —Halliwell S.C. 

Transport Workers' Union Wellington Place P/L t/a 
Diesel Motors 

C559/1993 
—Beech C. 

N/A Dismissal Withdrawn 
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CORRECTIONS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Coolbellup Day Care Centre Association and Others 

No. 1552 of 1993. 
Children's Services Consent Award, 1984 

No. A 1 of 1985. 
CHIEF COMMISSIONER W.S. COLEMAN. 

12 April 1994. 
Correction Order. 

WHEREAS an error occurred in subclause (l)(a) of Clause 
22.—Wages in Order No. 1552 of 1993 issued on the 14th 
day of March, 1994, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders that the error be corrected by replacing 
the figure 386.50 in Column B of Child Care Giver Step IV 
with the amount of 386.00 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Murray Thomas Yarran 

and 
Wheatbelt Aboriginal Corporation. 

No. 1185(1) of 1993. 
COMMISSIONER A.R. BEECH. 

29 October 1993. 
Order. 

WHEREAS the Commission has before it an application 
claiming that the applicant has been unfairly dismissed; 

And whereas the Commission has convened a conference 
of the parties to discuss the issues involved; 

And whereas the parties have agreed on the form of an 
order to issue pursuant to section 27(1 )(o) of the Act for the 
Discovery and Production of Documents; 

Now therefore, I the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, having heard Mr G. Wells (of counsel) 
and Mr V. Hockless (of counsel), and by consent, hereby 
order— 

(1) That the applicant and the respondent shall each 
provide discovery of all relevant documents to the 
other by an informal exchange of lists by Friday 
the 12th day of November 1993; 

(2) That each side shall exchange copies of unprivi- 
leged documents upon request. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.M.S. Holdings Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. 1425 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 March 1994. 

Order. 
THE Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL. 

[L.S.] Senior Commissioner. 

Editor's Note: Previous Procedural Order published (74 
WAIG 681). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Henley 

and 
Posgold (Big Bell) Pty Ltd. 

No. 1450 of 1993. 
COMMISSIONER J.F. GREGOR. 

15 March 1994. 
Order. 

WHEREAS on the 14th of February 1994, the Commission 
published Orders in Application No. 1450 of 1993, requiring 
that the Applicant, through its Agent, supply to the Solicitors 
for the Respondent information of a meeting that occurred 
on the 28th of October 1993, between the Applicant and the 
Respondent's Mr Burgess and that the Respondent should 
thereafter give discovery to the Applicant of any documents 
specifically germane and relevant to the dispute between the 
parties; and 

Whereas on the 23rd of February 1994, the Respondent, 
by Notice of Application No. 197 of 1994, sought that 
Application No. 1450 of 1993 be wholly dismissed; and 

Whereas the grounds on which the application was made 
were that despite requests on the 16th of December 1993, 
the 11th of January 1994 and an application dated the 11th 
of January 1994, and despite verbal directions by the 
Commission made on the 24th of January 1994, and further 
requests on the 14th of February 1994 and the 18th of 
February 1994, that the Applicant had failed or refused to 
comply with the requests and the Order of the Commission 
by supplying further particulars; and 

Whereas Application No. 197 of 1994 came on for 
hearing before the Commission on the 2nd of March 1994; 
and 

Whereas the parties requested that they be given further 
time to allow Orders to be complied with; and 

Whereas Mr Stewart of Counsel for the Respondent, 
advised that, on behalf of his client, he had sought to give 
effect to the Order in a number of ways detailed in the 
proceedings; and 

Whereas notwithstanding those efforts, there still had 
been no compliance by the Applicant in Matter No. 1450 of 
1993; and 

Whereas the Commission agreed to allow the parties an 
adjournment of ten (10) days to enable compliance with the 
Order issued on the 14th of February 1994; and 



Whereas the Commission advised the parties on its own 
motion that it intended to amend Order No. 1450 of 1993 
made on the 14th of February 1994, by adding to it a further 
Order that the procedural law to be complied with within ten 
(10) days of the 2nd of March 1994; and 

Whereas there was no objection from either of the parties 
to the Commission's proposal; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and in 
particular Section 27(l)(a), hereby orders:— 

That Procedural Order No. 1450 of 1993 made on the 
14th of February 1994 will be amended by the addition 
of a third Order in the following terms: 

(3) That the parties to this Order are required to 
comply with the obligations as described in 
Orders (1) and (2) hereof, within ten (10) 
days of the 2nd of March 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
E.M.S. Holdings Pty Ltd. 

No. 1479 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 March 1994. 

Order. 
THE Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 
E.M.S. Holdings Pty Ltd. 

No. 1451 of 1993. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 March 1994. 

Order. 
THE Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Appellant) 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division. WA Branch 

(Respondent) 
No 1712 of 1993. 

11 March 1994. 
BEFORE THE FULL BENCH: 

HIS HONOUR THE PRESIDENT P J SHARKEY; 
COMMISSIONER G L FIELDING; 
COMMISSIONER S A KENNEDY. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Darryl John Underbill 
and 

Dalwallinu Sports Club (Inc). 
No. 1454 of 1993. 

COMMISSIONER A.R. BEECH. 
14 March 1994. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the applicant subsequently advised the 
Commission that he wished to discontinue the matter; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the hearing of the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

THIS matter having been listed for hearing before the Full 
Bench on the 11th day of March 1994, and the appellant 
having by letter dated the 9th day of March 1994 sought 
leave to have the hearing and determination of an 
application to extend time to lodge appeal books and the 
appeal adjourned sine die to enable the said application 
herein and appeal to be discontinued, and the respondent 
having by letter dated the 10th day of March 1994 consented 
to the adjournment to allow the said application herein and 
the appeal to be discontinued, and both parties having 
consented in writing to waive their rights to speak to the 
minutes of proposed order in accordance with s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the said 
letters having been filed herein, it is this day, the 11th day 
of March 1994, ordered, by consent, that the application to 
extend time to lodge appeal books herein and appeal No 
1712 of 1993 be and are hereby adjourned sine die to enable 
the said application herein and the appeal to be discontinued. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Virginia Mary Bristowe 

and 
Older Persons Rights Service Inc. 

Nos. 001 & 179 of 1994. 
COMMISSIONER C.B. PARKS. 

17 March 1994. 
Order. 

WHEREAS on 5 January 1994 a Notice of Application, No. 
001 of 1994, was filed in the Commission wherein the 
Applicant alleged he had been unfairly dismissed and sought 
relief pursuant to s.29 if the Industrial Relations Act 1979; 
and 

Whereas on 18 February 1994 a Notice of Application, 
No. 179 of 1994, was filed in the Commission wherein the 
Applicant sought the production of documents in relation to 
application No. 1632 of 1993, pursuant to Regulation 80 of 
the Industrial Relations Commission Regulations, 1985; and 

Whereas the Respondent advised the Commission by way 
of a facsimile transmission dated 14 March 1994, that 
application 001 of 1994 has been settled and the Respondent 
would therefore not attend the hearing scheduled for 
15 March 1994; and 

Whereas the Commission received a Notice of Discontin- 
uance of Application for application No. 179 of 1994 on 
14 March 1994; and 

Whereas on 15 March 1994 the Commission heard Mr 
T.C. Crossley on behalf of the Applicant; 

And whereas the Applicant requested that the Commis- 
sion grant leave to discontinue applications No. 001 and 179 
of 1994 and the Commission so ordered; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the applications be and are hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.J. Richardson 

and 
Cecil Bros Pty Ltd. 

No. 27 of 1994. 
COMMISSIONER G.L. FIELDING 

(IN CHAMBERS). 
14 March 1994. 

Reasons for Decision, (extempore) 
THE COMMISSIONER; In purported exercise of the right 
conferred on former employees by section 29(l)(b)(i) of the 
Industrial Relations Act 1979, the Applicant has lodged an 
application in the Commission alleging that she was harshly, 
oppressively and unfairly dismissed from her employment 
with the Respondent. 

The Applicant, by her application, says that she was 
dismissed on 2 December 1993. Through her agent she now 
alleges that she was dismissed on 10 December 1993. In my 
view, it is immaterial whether she was dismissed on 2 or 10 
December, although the unchallenged evidence from her 
suggests that she was dismissed on 2 December 1993. On 
that day she was advised that her services were no longer 
required and that she would be paid one week's pay in lieu 
of notice. The indication of payment "in lieu" of notice is 

a clear indication that she did not receive any notice, but 
payment instead and that her employment was to end on 2 
December 1993. Consistent with this, she has not worked 
since then. Further, her separation certificate indicates that 
her employment ended on 2 December, as does the 
statement setting out the moneys paid to her. 

The application was filed on 11 Januaty 1994, that is, as 
I find, some 39 days after she was dismissed. 

With effect from 1 December 1993, section 29 of the 
Industrial Relations Act 1979 was amended to provide by 
section 29(2) as follows— 

"(2) A referral by an employee under subsection 
(l)(b)(i) cannot be made more than 28 days after 
the day on which the employee's employment 
terminated." 

Faced with that restriction the Applicant, at the time of 
lodging her primary application, lodged an application 
seeking "an extension of time to register" the primary 
application. One might ask why such an application was 
necessary because despite the embargo provided in section 
29(2), the primary application appears to have already been 
registered in the office of the Registrar (it is Application No. 
27 of 1994) and has since been served on the Respondent. 
Indeed, a request made pursuant to regulation 76 of the 
Industrial Relations Commission Regulations 1985 has been 
made to the Registrar to have the primary matter listed for 
hearing and determination. 

The Applicant says that the reason for the delay in lodging 
the primary application was that she took exception to the 
reasons for her dismissal listed in her separation certificate 
on 9 December 1993, which she did not receive until on or 
about 17 December 1993. She claims to have found it 
difficult to obtain advice regarding the matter at that time. 
She says she did not become aware of the time limit until 
4 January 1994 by the Law Society of Western Australia 
when she was advised to lodge the application with the 
Commission. 

The Applicant, through her agent, was unable to point to 
any provision in the Act or elsewhere to empower the 
Commission to extend the 28 day time limit. Rather, the 
Applicant says that the time limit is "arbitrary" and makes 
no allowance for individual circumstances, in which event 
the Commission, which it is said exists to see that employees 
receive "natural justice", should extend the time and 
thereby deliver "natural justice" to the Applicant. 

As has been frequently indicated, the Commission is a 
creature of statute with no inherent powers (see: Australian 
Glass Manufacturing Co Pty Ltd v. Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch (1992) 72 WAIG 1499; cf too: Kelly v. 
Ingersoll Rand Co Ltd (1982) ICR 476). If there is power 
in the Commission to extend the time limit imposed by 
section 29(2), it must be found in the statutes. 

In general, the powers of the Commission are governed 
by section 27(1) of the Act. Relevantly section 27(1 )(n) 
provides— 

"(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it— 

(n) extend any prescribed time or any time fixed 
by an order of the Commission;" 

As the Act clearly stipulates, the power to extend time is 
conditioned by the caveat "(e)xcept as otherwise provided 
in this Act". In my view, the Act does indeed "otherwise 
provide'' in respect of the time limit for lodging applications 
under section 29(1 )(b)(i). The Act by section 29(2) stipulates 
that such applications "cannot" be referred to the Commis- 
sion more than 28 days after the date of dismissal. To permit 
an employee to refer such a matter after that date is to do 
what the Act clearly says "cannot" be done. 

There is a marked difference between the way in which 
the Act deals with time limits for other proceedings 
instituted in the Commission as, for example, proceedings 
under sections 48, 49 and 84. In those cases, the Act merely 
stipulates that such proceedings (i.e. appeals) "shall" be 
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instituted within a given time, not that they "shall not" or 
"cannot" be dealt with after a given time, as is the case in 
respect of proceedings instituted under section 29(l)(b)(i). 
Thus, the decision of the Full Bench in Arpad Security 
Agency Pty Ltd v. The Federated Miscellaneous Workers 
Union of Australia, Hospital, Service & Miscellaneous, WA 
Branch (1989) 69 WAIG 1287 which held that the 
Commission was empowered by section 27(1 )(n) to extend 
the time limit imposed by section 84, even out of time, is 
distinguishable. For the same reasons, section 64 of the 
Interpretation Act 1984, which authorises a power to extend 
time to be exercised out of time, is of no assistance to the 
Applicant, if, which is doubtful, it has any application to 
section 27(l)(n) of the Industrial Relations Act 1979. 

There is a difference between a time limit which 
conditions the exercise of jurisdiction and the time limit 
which governs its exercise (see: General Motors Holden's 
Ltd v. Di Fazio (1979) 141 CLR 659). It is apparent from 
section 29(2) that the time limit stipulated therein is an 
integral part of and conditions the right of a former 
employee to refer an application to the Commission alleging 
harsh, oppressive or unfair dismissal from employment. In 
those circumstances, there is much to be said for the view 
that the power to extend time has no application in this case 
since on its proper construction section 29(2) does not 
merely attach a time limit for instituting the proceedings, but 
imposes a time limit "which is an essential condition of the 
right itself and unless the condition is satisfied there is no 
right" in respect of which to extend the time (see: per Burt 
J in State Energy Commission of Western Australia Salaried 
Officers Association v. Western Australian Industrial Rela- 
tions Commission (1975) 55 WAIG 747, 748. As rightly 
pointed out by Mr Gillam, the 28 day limitation is not a 
"prescribed time" in the sense referred to in section 
27(l)(n) but, rather, a time limit which proscribes the right 
to bring proceedings. Thus, quite apart from the limited 
nature of the power to extend the prescribed time under the 
Act imposed by the general caveat to section 27(1), the 
provisions of section 27(1 )(n) have no application to 
proceedings under section 29(l)(b)(i). Section 27(1) does 
not extend the jurisdiction of the Commission but, rather, 
gives it powers incidental to the exercise of its established 
jurisdiction (see too: Robe River Iron Associates v. 
Federated Engine Drivers and Firemen's Union (1987) 67 
WAIG 315; see too: Re Gas Employees (Victoria) Award 
(1948) 61 CAR 200). 

As in this State, in some other States where there is 
jurisdiction given to industrial tribunals with respect to 
unfair dismissals, the jurisdiction is accompanied by time 
limits regarding the institution of proceedings. However, the 
statutes and the powers of the relevant industrial tribunals 
are different to those now under consideration so that the 
decided cases affecting those jurisdictions are of little 
assistance. For example, in South Australia where there is 
a 21 day time limit, the Limitations of Actions Act (SA) 
(which has no counterpart provision in Western Australia) 
rather than the relevant industrial relations legislation, was 
held to empower the court to extend the time (see: General 
Motors Holden's Ltd v. Di Fazio (supra); see too: Kohn v. 
Apcel Pty Ltd (1989) 56 SAIR 45; but cf Sandery v. The 
South Australian Railways Commission (1974) 41 SAIR 
707). In Victoria, where section 43 of the relevant legislation 
Fixes a time limit of 10 business days with which to institute 
proceedings, the limit has been held to apply strictly (see: 
Federated Ironworkers' Association of Australia v. Austra- 
lian Wine Industries Pty Ltd (1984) 1 VIR 200; Coleman 
v. Aluminium Anodizers Pty Ltd (No. 3) (1983) 3 VIR 427; 
Peeler v. Worawa College [1989] AILR 8). 

From the foregoing reasons, I am of the opinion that the 
Commission is without jurisdiction to grant the extension 
of time sought. Moreover, the Notice of Application (No. 
27 of 1994), purportedly registered in the Commission 
outside the time limit imposed by section 29(2), is a nullity, 
it being contrary to the law. 

In the material supporting her application to extend the 
time limit prescribed by section 29(2), the Applicant 
indicates that she intends to institute proceedings before the 
Equal Opportunity Tribunal regarding the matter. If that is 

to be the case, the Commission's authority to deal with the 
matter may have been somewhat limited, in any event, by 
virtue of section 23(1 )(d) of the Industrial Relations Act 
1979. 

Appearances: Mr B.R. Mutard on behalf of the Applicant. 
Mr D.M. Jones on behalf of the Respondent. 
Mr C.W. Gillam as amicus curiae. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
E.J. Richardson 

and 
Cecil Bros Pty Ltd. 

No. 27 of 1994. 
COMMISSIONER G.L. FIELDING 

(IN CHAMBERS). 
14 March 1994. 

Order. 
HAVING heard Mr B.R. Mutard on behalf of the Applicant; 
Mr D.M. Jones on behalf of the Respondent; and Mr C.W. 
Gillam as amicus curiae, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be and is hereby dismissed for 
want of jurisdiction. 

(Sgd.) G.L. FIELDING. 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Moore 

and 
Warner Music Australia. 

No. 99 of 1994. 
COMMISSIONER G.L. FIELDING. 

23 March 1994. 
Order. 

HAVING heard J.A. Long (of Counsel) on behalf of the 
Applicant and Mr P. De Zwart (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders—• 

That within 14 days of the date hereof the Respon- 
dent provide further and better particulars of— 

(a) the period of notice required to terminate the 
contract as alleged by the Respondent; 

(b) the general import of the verbal discussions 
referred to in paragraph 6 of the Answer and 
Counter Proposal as they relate to the 
Applicant's work performance; 

(c) the allegation of the Applicant's "poor" 
work performance referred to in paragraph 8 
of the Answer and Counter Proposal; and 

(d) the breakdown of moneys paid to the 
Applicant on termination. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ian Charles Henderson 

Murray Districts Aboriginal Association 
No. 116 of 1994. 

COMMISSIONER A R BEECH. 
7 April 1994. 

WHEREAS an application for the production of documents 
in matter 1442 of 1993 was made; 

And whereas agreement was reached between the parties; 

And having heard Mr I Henderson on his own behalf as 
the Applicant and Mr G. Wells (of counsel) on behalf of the 
Respondent, 

Now, therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A. R. BEECH, 

IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John A. Clancy 

The Owner of Esplanade Court, 
South Perth. 

No. 119 of 1994. 

COMMISSIONER C.B. PARKS. 

11 March 1994. 

WHEREAS on 4 February 1994 the applicant filed in the 
Commission a Notice of Application seeking the production 
of documents in relation to application No. 1536 of 1993; 
and 

Whereas this application was considered in chambers on 
14 February 1994; and 

Whereas the respondent agreed to provide the documents 
sought and therefore the proceeding was adjourned; 

And whereas application No. 1536 of 1993 has been 
determined by an order of the Commission issued on 
9 March 1994; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Totalisator Agency Board Western Australia 

and 
Edith Fisher. 

No. 163 of 1994. 
COMMISSIONER C.B. PARKS. 

17 March 1994. 
Reasons for Decision. 

THE COMMISSIONER: On 24 November 1993, the 
Commission issued a Declaration in relation to matter No. 
650 of 1992. Therein Mrs Fisher, the applicant, is found to 
have been an employee of the Totalisator Agency Board (the 
TAB) at the material time and, therefore the Commission 
has the jurisdiction to further hear and determine her claim 
that she had been unfairly dismissed from employment, and 
that she therefore ought be reinstated in such employment. 
Such was a finding which did not dispose of the application. 

The TAB appealed against the finding declared by the 
Commission. The Full Bench held (No. 1645 of 1993—not 
yet reported) such appeal to be incompetent because the 
appellant had not sought, and been granted, leave to appeal 
the finding as is required by s.24(2) of the Industrial 
Relations Act 1979 (the Act). The application presently 
before the Commission seeks the necessary grant of leave 
to appeal pursuant to s.24(2) of the Act. 

Having heard the opposing arguments on 8 March 1994 
the Commission stated to the parties that leave to appeal was 
refused and that written reasons for that decision would 
subsequently be issued. Those reasons now follow. 

Counsel for the applicant argues that there are two criteria 
that the Commission need consider, they being the conven- 
ience of the parties, and whether there is a reasonable 
prospect of success for an appeal. 

It is submitted on behalf of the TAB that in application 
No. 650 of 1992, the Commission found that the action by 
Mrs Fisher can be likened to the tip of an iceberg, meaning 
that the finding made had ramifications for the TAB which 
extend beyond the individual action taken by Mrs Fisher. 

Thus, the applicant says, because the finding on jurisdic- 
tion has a far-reaching effect, such ought be resolved at this 
time so as to not provide a cornerstone upon which other 
actions against the TAB may be mounted and thereby cause 
the applicant to become unnecessarily involved in what 
may, after avenues of review have been exhausted, become 
invalid. It is said that to continue proceedings in matter No. 
650 of 1992, and thereby deal with the merits of Mrs 
Fisher's claim, could also put the applicant to unnecessary 
inconvenience if, upon a subsequent exercise of the right of 
appeal, the Commission's Declaration is overturned. 

The reasonable prospect of a successful appeal is evident, 
says Counsel for the TAB, because the finding made by the 
Commission is made upon the balance of competing indicia. 

Counsel for Mrs Fisher submits that leave to appeal a 
finding ought only be granted in exceptional circumstances. 
That, it is said, is readily evident from a consideration of 
s.24 of the Act. Therein revealed is the intention that matters 
brought to the Commission be dealt with expeditiously, in 
that the provisions of the legislation are drafted so as not to 
provide a ready avenue for appeals which could unnecessar- 
ily delay the final determination of an application. The 
Commission and the Full Bench have, in the past, regularly 
ruled upon their jurisdiction during the course of proceed- 
ings that have then continued and dealt with the relevant 
merits. That being a course regularly followed, it is therefore 
the appropriate course in relation to application No. 650 of 
1992, Counsel says. 

The respective prejudice to each of the parties need be 
weighed, the respondent says, and in this case the balance 
tips in favour of Mrs Fisher. Notwithstanding that the 
Commission has found its Declaration may have an effect 
beyond this case, the primary application is one made by 



Mrs Fisher who, as the only litigant, is entitled to the 
expeditious completion of process in relation to her action. 

Counsel for Mrs Fisher asserts that the TAB will suffer 
no ultimate prejudice. That is so, it is said, because there 
exists the right to institute an appeal upon the application 
being determined by the final decision of the Commission. 
Further, it is said that such decision may be to dismiss Mrs 
Fisher's application which, in her case, would render the 
issue of jurisdiction no longer relevant. 

Action before the Commission was commenced by Mrs 
Fisher in May of 1992; the Declaration of the Commission 
was given in November of 1993; and now in March of 1994 
her claims remain undetermined; a situation which Counsel 
for Mrs Fisher says should be remedied so she is relieved 
of the stress associated with further delays in the resolution 
of her application. 

My first observation is that the form and substance of the 
Declaration of jurisdiction, issued on 24 November 1993, 
clearly had the character of a finding and therefore could not 
be appealed unless leave to do so was granted by the 
Commission. Highlighted is the belief expressed by the 
Commission that the finding made would have ramifications 
for the TAB which extended beyond the resolution of Mrs 
Fisher's application. The Commission did that because 
several proceedings conducted to that date had, with the 
apparent acquiescence of Mrs Fisher, and another applicant, 
been used to pursue a secondary purpose. That is, to advance 
the cause of a class of agents which is dependent upon their 
status being recognised as that of employees. It is that 
overall situation, including the request by the advocate for 
Mrs Fisher that the issue of jurisdiction be dealt with as a 
separate and preliminary matter, which influenced the 
Commission to deal with the application in that way. 

That course was adopted so that after the Commission 
made its finding, the aggrieved party, whomever it be, would 
be afforded the opportunity to apply for leave to appeal and 
be heard thereon. As observed earlier herein, such leave was 
not sought and therefore nothing operated to stay further 
proceedings to deal with the merits of Mrs Fisher's 
application. Notwithstanding such was the situation, no 
request to list the application for further hearing was made 
to the Commission and thus it has stood adjourned. This 
confirms to the Commission that a review of the finding was 
considered by both parties to be the course that they would 
first follow. That course, because of the incompetent appeal, 
has resulted in the continued process of Mrs Fisher's 
application being delayed an additional 11 weeks, and now 
a further 4 weeks to the hearing of this application by the 
TAB for leave to validly appeal. 

Notwithstanding the position originally stated to the 
Commission in proceedings for application No. 650 of 1992, 
Mrs Fisher now asks that the finalisation of her application 
be delayed no further. 

The Commission is satisfied that the Act is framed so as 
to bring about an expeditious process for the resolution of 
claims that are industrial matters. I agree with Counsel for 
Mrs Fisher that s.24 of the Act, in particular, is drafted with 
that end in mind. That is, unless the Commission is satisfied 
that leave to appeal is warranted, an application ought be 
wholly dealt with and determined and not, as a matter of 
course, delayed by appeal processes along the way. 

In this case, the opportunity to action a valid appeal was 
provided in November 1993. That was not taken. The 
actions commenced by the TAB have however, contributed 
greatly to the finalisation of application No. 650 of 1992 
being delayed. To grant the leave sought would now create 
a further and unnecessary delay. Whereas a refusal to grant 
such leave will not prejudice the TAB in relation to Mrs 
Fisher's application. A review of the Commission's finding 
may be later pursued when the decision which finally 
disposes of application No. 650 of 1992 is made. 

Appearances: Mr S.R. Edwards (of Counsel) appeared on 
behalf of the Applicant. 

Mr H.J. Dixon (of Counsel) appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Totalisator Agency Board Western Australia 
and 

Edith Fisher. 
No. 163 of 1994. 

COMMISSIONER C.B. PARKS. 
17 March 1994. 

Order, 
HAVING heard Mr S.R. Edwards (of Counsel) on behalf of 
the Applicant and Mr H.J. Dixon (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-— 

That the application for leave to appeal the finding 
of the Commission made in matter No. 650 of 1992, 
declared on 24 November 1993, be and is hereby 
dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Philip John Hawkins 

and 
Kone Cranes W.A. Pty Ltd. 

No. 189 of 1994. 

COMMISSIONER C.B. PARKS. 
11 March 1994. 

Order. 
WHEREAS on 21 February 1994 the applicant filed in the 
Commission a Notice of Application wherein he sought an 
extension of time to file application No. 188 of 1994; and 

Whereas the matter was listed to be heard on 11 March 
1994; 

And whereas on 10 March 1994 the Commission received 
a letter from the applicant, dated 9 March 1994, wherein he 
sought to withdraw this application; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby withdrawn by 
leave. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

I am therefore of the opinion that leave to appeal at this 
late date ought be refused. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Moore 

and 
Warner Music Australia. 

No. 198 of 1994. 
COMMISSIONER G.L. FIELDING. 

23 March 1994. 

Order. 
HAVING heard J.A. Long (of Counsel) on behalf of the 
Applicant and Mr P. De Zwart (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That within 14 days of the date hereof the Respon- 
dent produce for inspection by the Applicant any 
books, papers or other documents in its possession, 
power or control— 
(a) relating to written warnings which were issued to 

the Applicant by the Respondent; 
(b) relating to alleged counselling sessions between 

the Applicant and the Respondent; and 
(c) specifying the Respondent's turnover and sales 

figures for each of the branches on a State by State 
basis and specifying sales figures attributable to 
the managers of those branches. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Darren Graham Flavel 

and 
K-Mart Australia Ltd. 

No. 253 of 1994. 
COMMISSIONER C.B. PARKS. 

11 March 1994. 

Order. 
WHEREAS on 4 March 1994 a Notice of Application was 
filed in the Commission wherein the Applicant seeks the 
production of documents in relation to application No. 1179 
of 1993, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations, 1985; and 

Having heard Mr P.E. Mullally (of Counsel) on behalf of 
the Applicant and Mr P. De Zwart (of Counsel) on behalf 
of the Respondent, in chambers on 10 March 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That K-Mart Australia Ltd shall produce to counsel for 
the Applicant, as soon as is reasonably practicable, at 
the offices of Parker and Parker, the documents and 
copies thereof as specified hereunder— 

1. Extracts from the Brownley Report which are 
directly relevant to the circumstances of Mr 
Flavel's termination of employment; 

2. Extracts from the Audit Report which are directly 
relevant to Mr Flavel's circumstances; 

3. Extracts from Mr Flavel's personal file which are 
directly relevant to the issue of redundancy; 

4. The assessment of Mr Flavel which gave rise to 
the termination of his services, together with the 
written assessments of the 83 employees with 

whom his assessment was compared, provided 
that the employees names, other than Mr Flavel's, 
shall be expunged and a code substituted in lieu 
thereof; 

5. A computer print-out of the notes made by the 
Auditor, Mr Mullitt, when he interviewed Mr R. 
Staker in early 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kylie Suzanne Oliver 

and 
Burswood Resort (Management) Ltd 
trading as Burswood Resort Casino. 

No. 264 of 1994. 
COMMISSIONER C.B. PARKS. 

15 March 1994. 

Order. 
WHEREAS on 8 March 1994 a Notice of Application was 
filed in the Commission wherein the Applicant seeks the 
production of documents in relation to application No. 1632 
of 1993, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations, 1985; and 

Having heard Ms D.A. Blaskett on behalf of the Applicant 
and Ms R.D. Dight on behalf of the Respondent, in chambers 
on 14 March 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That Burswood Resort (Management) Ltd, trading as 
Burswood Resort Casino shall produce to the agent for 
the Applicant, no later than 7 days from the date of this 
order, the documents and copies thereof as specified 
hereunder— 

1. The first and final warning notice which the 
Applicant was requested to sign on 4 Decem- 
ber 1993; 

2. The reports received by Alan Brown on 6 
December 1993 from Stephen Parker and Ian 
Speldewinde regarding the incident which 
lead to the Applicant's dismissal; 

3. The written reports from Suresh Veerappan 
and Carolyn Green; 

4. Each document from the Applicant's person- 
nel file which— 
(a) relates to the reason for her dismissal, 
(b) effected the termination of her services 

or issued as a consequence thereof; 
5. Any other book, paper or document in the 

possession, power or control of Burswood 
Resort (Management) Ltd which relates to— 

(a) the alleged incident leading to the 
dismissal of the Applicant, 

(b) the dismissal itself, 
(c) the Respondent's policy regarding em- 

ployee discipline. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union, Western Australian Branch 

Poon Bros (W.A.) Pty Ltd and Others. 

No. 273 of 1994. 

COMMISSIONER A R BEECH. 

24 March 1994. 

Building Management Authority 

No. 296 of 1994. 

COMMISSIONER A R BEECH. 

25 March 1994. 

WHEREAS an application for shortened time for answers 
in Application No. 222 of 1994 was lodged in the 
Commission; 

And whereas it did not become necessary to proceed with 
the application; 

Now therefore, I the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 

In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 282 of 

1994 is to be filed in the Commission 

No. 280 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 March 1994. 

WHEREAS an application has been made by the Australa- 
sian Meat Industry Employees Union, Industrial Union of 
Workers, Perth West Australian Branch, in accordance with 
the Industrial Relations Act 1979; 

And whereas the application was ex parte before me in 
Chambers, I, the undersigned Senior Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 282 of 1994, its accompanying 
statement and this Order on the respondents. 

(2) That an answer to the claim in Application No. 
282 of 1994 lodged with the Commission on the 
15th day of March, 1994 shall be lodged with the 
Commission and a copy thereof be served on the 
Applicant by the close of business on the 24th day 
of March, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WHEREAS an application was lodged for further and better 
particulars to issue in relation to application C37 of 1994; 

And whereas after hearing the parties the Commission 
formed the opinion that an order should issue requiring the 
respondents to supply the further and better particulars 
sought; 

And having heard Mr N Hodgson on behalf of the Applicant 
and Ms C Schickert and Mr D Lee on behalf of the 
Respondent, 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

1. That the Building Management Authority shall 
provide in writing to the Australian Electrical, 
Electronics, Foundry and Engineering Union, 
Western Australian Branch the following informa- 
tion by close of business on Tbesday, the 5th day 
of April 1994: 

(a) A description of the incident that led to a 
decision by the Building Management Au- 
thority to transfer Mr Carlisle. 

(b) The full names and positions of the person(s) 
to whom Mr Carlisle is alleged to have acted 
in a rude and abrasive manner. 

(c) The names and positions of those who 
conducted the investigation. 

(d) The names and positions of those inter- 
viewed during the course of the investigation. 

(e) The names and positions of the person or 
persons who made the decision to transfer Mr 
Carlisle. 

(f) Whether any previous issues of concern 
about Mr Carlisle's work performance were 
taken into consideration in deciding to 
transfer Mr Carlisle. 

2. That liberty is reserved to either party to apply for 
an order that any documents to be produced in the 
hearing and determination of this matter be 
discovered prior to the hearing. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers' Union, Miscellaneous Workers' Division, 
Western Australian Branch 

and 
P & O Catering Services Trading As P & O Food Services 

and Others 
No. 314 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22 March 1994. 

Order. 
WHEREAS an application was made by the Australian 
Liquor, Hospitality and Miscellaneous Workers' Union, 
Miscellaneous Workers' Division, Western Australian 
Branch in accordance with the Industrial Relaions Act 1979; 

And whereas, having heard Mr D. Kelly on behalf of the 
applicant and Ms C. Fitz Gibbon on behalf of the 
respondents before me in Chambers, I the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979 do hereby order— 

That the Respondents give discovery of and produce 
for inspection by the Applicant the following docu- 
ments: 
(1) Copies of all Corporate Magazines, leaflets or 

promotional material which describes or adver- 
tises the Respondents services available to em- 
ployers in the public or private health industry 
over the past three years; and 

(2) Copies of Company Annual Reports of the 
Respondents for the past three years except that 
where the Respondent/s allege that confidential 
information is contained therein these documents 
will be produced to the Commission for examina- 
tion and decision as to whether they will be made 
available to the applicant. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 344 of 

1994 is to be filed in the Commission 
No. 345 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 March 1994. 

Order. 
WHEREAS an application has been made by The Australian 
Liquor, Hospitality and Miscellaneous Workers' Union, 
Miscellaneous Workers' Division, Western Australian 
Branch in accordance with the Industrial Relations Act 
1979; 

And whereas the application was ex parte before me in 
Chambers, I, the undersigned Senior Commissioner, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct— 

(1) That the Applicant shall forthwith serve a copy of 
Application No. 344 of 1994, its accompanying 
statement and this Order on Wormald Security. 

(2) That an answer to the claim in Application No. 
344 of 1994 lodged with the Commission on the 

23rd day of March, 1994 shall be lodged with the 
Commission and a copy thereof be served on the 
Applicant by the close of business on the 30th day 
of March, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

JOINDER/CONCURRENCE OF 
PARTIES— 

Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Imperial Hotel and Others 

No. 139 of 1994. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Belmont Park Motel and Others 

No. 143 of 1994. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Kalamunda Club (Inc) and Others 

No. 145 of 1994. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
El Sombrero Restaurant and Others 

No. 147 of 1994. 
COMMISSIONER G.L. FIELDING. 

31 March 1994. 
Reasons for Decision (extempore). 

THE COMMISSIONER: The Commission has before it four 
separate applications (Applications 139, 143, 145 and 147 
of 1994) to join The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch to four separate 
Awards. Ostensibly the applications are made pursuant to 
s.38 of the Industrial Relations Act 1979. Those applications 
follow a decision of the Full Bench made late last year 
amending both the name and constitutional rules of the 
Applicant union to give it constitutional coverage for some 
or all of the employees covered by the Awards mentioned 
in the respective applications. 

A number of the employers, if not all, named as parties 
to the Awards have, it seems, opposed the applications, as 
has the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers. Each of the applications has been set down 
separately for hearing on 19, 21, 26 and 27 April 1994. The 
Respondents now appear before the Commission seeking an 
adjournment of the hearing of the applications, substantially 
on the grounds that there are proceedings before the 
Supreme Court which have been listed for 4, 5 and 6 May 
1994 challenging the veracity of the Full Bench decision by 
way of prerogative want. 
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It is fair to say that if those proceedings were successful, 
it would significantly impair, if not totally defeat, the 
applications currently before the Commission because 
success of the applications depends to a significant degree 
on the Applicant having standing to bring the applications 
in question. 

Mr Dixon, for the Respondents, suggests that the 
applications ought to be adjourned until the Supreme Court 
proceedings have been heard and determined. He draws 
attention to the fact that in considering stay applications 
associated with the proceedings before the Supreme Court, 
Ipp J indicated that the Respondent had an arguable case. 
Furthermore, he says that if the hearing of the applications 
now before the Commission were not adjourned to some 
extent, it would undermine the expedited hearing process, 
which the Supreme Court has embarked upon in respect of 
the proceedings before it. Moreover, he says that those 
proceedings have been listed on dates which are not long 
after the dates set aside in the Commission to hear the 
applications and, therefore, the prejudice in adjourning 
ought not to be great, particularly, as he suggests, the 
Supreme Court could be expected to deliver a decision 
quickly, given that the proceedings are in the expedited list. 

As well, he says, the prejudice to the employees 
represented by the Applicant is not likely to be great since 
the employees are eligible to join the Applicant and its 
members are entitled to protection under ss.44 and 83 of the 
Industrial Relations Act. On the other hand, he contends that 
his clients will be prejudiced because they will have been 
put to the trouble and expense of preparing law and 
defending applications in the Commission which might not 
be necessary. In addition, he says that there are a number 
of interlocutory proceedings outstanding which need to be 
settled before the proceedings are to be heard. 

The Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union of 
Workers supports the request for adjournment, for much the 
same reasons as those advanced on behalf of the Respon- 
dents. 

The Applicant opposes the motion for adjournment. It 
does so on a number of grounds. Firstly, it argues that, in 
essence, what the Commission has been asked to do is to 
grant a de facto stay which has already been refused by the 
Supreme Court. Secondly, it argues that by force of s.34 of 
the Act decisions of the Full Bench are unchallengeable, 
except by way of an appeal and the like. From that it follows 
that the Applicant argues that it is entitled to the fruits of 
its litigation before the Full Bench and it ought to be able 
to exercise all the rights of that judgement without the 
Commission taking them from it. The Applicant argues that 
the Commission is bound, or at least obliged, to accept the 
validity of the Full Bench decision and not to question it in 
a way as it has been invited to do. The Commission, as 
presently constituted, ought not therefore be seen as 
challenging the decision of the Full Bench. In addition, the 
Applicant argues that there is likely to be significant 
prejudice to its members if the adjournment was to be 
granted. It points to the objects of the Applicant's rules 
which, amongst other things, are to further the interests of 
its members. 

Ms Blaskett, for the Applicant, made much of the fact that 
it is important to unions that they have awards to cover their 
members and that those awards be kept up to date. She 
asserts that the Awards which are the subject of the 
applications before the Commission are, to say the least, 
somewhat out of date and need rectification, but the 
Applicant cannot do anything about that, in the case of new 
members enrolled following the decision of the Full Bench, 
until it is joined as a party to the Awards. The Applicant 
asserts that since it served notice that it wished to be joined 
as a party to the relevant Awards, the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, the union party to the 
Awards in question, has entered into a number of enterprise 
agreements with employees covered by some of the relevant 
awards and that those agreements, the Applicant suggests, 
are unsatisfactory from the employees' point of view. The 

Applicant is concerned that those agreements will under- 
mine its attempts to modernise the Awards in question. 

Reflecting upon the matter I consider, on balance, that I 
ought to make orders adjourning proceedings, at least until 
a date after 6 May 1994, which is the last date listed for the 
Supreme Court proceedings. Although the Applicant makes 
much of its claim that what is being sought is, in effect, a 
de facto stay of the decision of the Full Bench, that is not 
the view I take of the matter. As I pointed out to Ms Blaskett, 
there is a marked difference between an application for a 
stay and an application for an adjournment. 

If an adjournment was granted, it will not, as would a stay, 
deprive the Applicant of the continuing right to enrol 
members, as is its entitlement under and by virtue of the 
decision of the Full Bench. It would not disentitle the 
Applicant from bringing other proceedings in the Commis- 
sion, whether they be under s.44 or otherwise. That being 
so, I do not think that the consequences of granting an 
adjournment are as draconian as perhaps a stay order might 
be. In any event, I think the principles for determining 
whether or not a stay should be granted are different to those 
relating to a request for an adjournment. 

Another reason for granting the adjournment is the fact 
that the Supreme Court proceedings are listed, barely a week 
after two of the applications are due to be heard in the 
Commission and in respect of the other applications, barely 
a fortnight afterwards. I do not think therefore, that the 
adjournment need be, or is likely to be, for an inordinate 
period of time. 

I readily accept the proposition put forward by Ms 
Blaskett that it is not for the Commission to challenge the 
decision of the Full Bench and, indeed, I do not. As far as 
I am concerned, the Applicant has constitutional coverage 
in the terms in which the Full Bench granted it, but I 
consider it to be in the interests of both parties, given the 
nature of the proceedings before the Supreme Court, if the 
applications in the Commission were to proceed without the 
air of uncertainty which would exist as a result of the 
Supreme Court proceedings which are to be heard barely a 
fortnight later. The proceedings before the Supreme Court 
are in a sense an appeal from the decision of the Full Bench 
which, I think, it is common ground, is material to the 
Applicant's standing to bring the applications now before 
the Commission. It is, in a sense, as if there is another chain 
in the decision making process. 

Another factor, in my judgement which tilts the matter in 
favour of granting the adjournment, is that there would not 
be any great prejudice to the employees concerned. They 
would still have access to the Applicant as their union and 
through the Applicant have access to the Commission. I 
consider that there is much to be said for the view advanced 
by Mr Dixon that, although the decision of the Full Bench 
gives constitutional coverage to the employees in question, 
it does not automatically follow from that that the Applicant 
is entitled to have an award. Rather, it is entitled to bring 
proceedings of the kind it has instituted while being required 
to discharge the onus which is outlined in one of the fairly 
well known Hamersley Iron cases. I do not consider an 
adjournment for a matter of weeks or maybe a month would 
greatly prejudice the Applicant's claim in this regard. 

The other factor to be borne in mind, and it is a factor 
which I take into account, is that there is a range of 
interlocutory matters outstanding. There are the applications 
from the Respondents for production of documents which 
were before me yesterday and, in effect, an application for 
an adjournment whilst notice of the proceedings is adver- 
tised. There are a number of applications for further and 
better particulars only recently lodged by the Applicant. In 
addition, there are apparently applications by persons not 
named as parties to the Awards in question to be either 
joined as parties to the relevant application or as intervenors. 
In the circumstances it is obviously necessary that most of 
those interlocutory matters be resolved before the applica- 
tions proceed to hearing. There is little time left to dispose 
of these matters decently and by granting an adjournment 
of the proceedings it would allow those matters to be 
attended to properly. 



Thus I indicate that I am prepared to make an order that 
the hearing dates of 19, 21,26 and 27 April 1994 be vacated 
and that the matters listed for those dates be adjourned to 
a date to be fixed after 9 May 1994. 

Appearances: Ms D. Blaskett on behalf of the Applicant. 
Mr H.J. Dixon (of Counsel) on behalf of the Respondents. 
Mr E.L. Fry on behalf of the Federated Liquor and Allied 

Industries Employees' Union of Australia, Western Austra- 
lian Branch, Union of Workers. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Imperial Hotel and Others 
No. 139 of 1994. 

COMMISSIONER G.L. FIELDING. 
31 March 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant; 
Mr H.J. Dixon (of Counsel) on behalf of the Respondents; 
and Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the hearing date of 19 April, 1994 be vacated 
and that the matter be adjourned to a date, to be fixed 
after 9 May 1994. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Belmont Park Motel and Others 
No. 143 of 1994. 

COMMISSIONER G.L. FIELDING. 
31 March 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant; 
Mr H.J. Dixon (of Counsel) on behalf of the Respondents; 
and Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the hearing date of 21 April, 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Kalamunda Club (Inc) and Others 

No. 145 of 1994. 
COMMISSIONER G.L. FIELDING. 

31 March 1994. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant; 
Mr H.J. Dixon (of Counsel) on behalf of the Respondents; 
and Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the hearing date of 26 April, 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
El Sombrero Restaurant and Others 

No. 147 of 1994. 
COMMISSIONER G.L. FIELDING. 

31 March 1994. 
Order. 

HAVING heard Ms D. Blaskett on behalf of the Applicant; 
Mr H.J. Dixon (of Counsel) on behalf of the Respondents; 
and Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, Western 
Australian Branch, Union of Workers, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the hearing date of 27 April, 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

ENGINEERING (GOVERNMENT PRINTING 
OFFICE) AWARD 1986 

No. 12 of 1984. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of April, 1994. 
(Sgd.) J. CARRIGG, 

Registrar. 



ENGINEERING (GOVERNMENT PRINTING OFFICE) 
AWARD 1986. 

AWARD No. 12 of 1984. 

1.—Title. 
This award shall be known as the Engineering (Govern- 

ment Printing Office) Award 1986 and replaces the 
Engineering (Government Printing Office) Agreement No. 
11 of 1958. 

1 A.-—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

IB.—Paid Rates. 
It is a condition of this award that the wages and 

conditions which apply to employees covered herein do not 
exceed those prescribed in the award. 

2.—Arrangement. 
1. Title 

IA. State Wage Principles December 1993 
IB. Paid Rates 

2. Arrangement 
3. Scope 
4. Term 
5. Contract of Service 
6. Higher Duties 
7. Under-Rate Employees 
8. No New Designation 
9. No Reduction 

10. Apprentices 
11. Hours of Duty 
12. Overtime 
13. Shift Work 
14. Payment of Wages 
15. Special Rates and Provisions 
16. Holidays 
17. Annual Leave 
18. Sick Leave 
19. Long Service Leave 
20. Shop Stewards 
21. Notice Boards 
22. Right of Entry 
23. First Aid Allowance 
24. TUTA Leave 
25. Leave to Attend Union Business 
26. Deduction of Union Subscriptions 
27. 38 Hour Week—Trade Offs 
28. Liberty to Apply 
29. Maternity Leave 
30. Paid Leave for English Language Training 
31. Training Leave 
32. Structural Efficiency 
33. Introduction of Change 
34. Jury Service 
35. Adoption Leave 
36. Defence Force Training Leave 
37. Compassionate Leave 

First Schedule—Wages 
Second Schedule—Parties to Award 
Third Schedule—Classification Structure 
Appendix—Western Australian Government Em- 
ployees Redeployment, Retraining and Redun- 
dancy General Order 

3.—Scope. 
This Award shall apply to Engineering Trades employees 

of the Government Printer who occupy the classifications 
contained in the First Schedule—Wages of this Award. 

4.—Term. 
This Award shall operate for a period of one year from 

the date hereof. 

5.—Contract of Service. 
(1) The contract of service shall be by the week and shall 

be terminable by one week's notice on either side or by the 
payment or forfeiture, as the case may be, of a week's wage 
in lieu of such notice. 

(2) The employer shall be under no obligation to pay for 
any day not worked on which the employee is required to 
present himself for duty, except where such absence from 
work is due to illness and come within the provisions of 
Clause 18.—Sick Leave or such absence is on account of 
holidays to which the employee is entitled under the 
provisions of this award. 

(3) This clause does not affect an employer's right to 
dismiss an employee for misconduct and an employee so 
dismissed shall be paid wages up to the time of dismissal 
only. 

(4) An employer is entitled to deduct payment for any day 
or portion of a day on which an employee cannot be usefully 
employed because of a strike by any of the unions party to 
this award or by any other union or association or through 
the breakdown of the employer's machinery or through any 
stoppage of work by any cause which the employer cannot 
reasonably prevent. 

(5) (a) An employer may direct an employee to carry out 
such duties which are within the limits of the employee's 
skill, competence and training, including work which is 
incidental or peripheral to the employee's main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984-1987, as amended. 

6.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the time he is so engaged but if he is so engaged for more 
than two hours of one day, or shift he shall be paid the higher 
rate for the whole day or shift. 

Provided however, that no higher duties will be paid to 
employees who are required to act in any position within the 
establishment of the Government Printing Office whilst the 
permanent occupant is on a rostered day off duty as 
prescribed by Agreements or Awards relating to 38 hour 
week provisions or in the case of Government Officers, 
flexible working arrangements which certain provisions for 
a rostered day off duty. 

7.—Under-Rate Employees. 
(1) Any employee who by reason of old age or infirmity 

is unable to earn the minimum wage may be paid much 
lesser wage as may from time to time be agreed upon in 
writing between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

8.—No New Designation. 
No new designation shall be introduced during the 

currency of this award so as to reduce the status of any 
employee covered thereby. 

9.—No Reduction. 
This award shall not in itself operate to reduce the wages 

of any employee who is at present receiving above the 
minimum rate prescribed for his class of work. 
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10.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be taken 
in excess of that ratio unless— 

(a) the union or unions concerned so agree; or 
(b) the Commission so determines. 

11.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to all 

employees, other than those engaged in continuous shift 
work. 

(b) Except as provided elsewhere in this award, the 
ordinary working hours shall be an average of 38 per week, 
worked on the following basis: 

(i) ordinary hours shall be worked within the hours 
of 6.00 a.m. and 6.00 p.m. each day with the 
exclusion of Saturdays and Sundays. 

(ii) 76 hours worked over nine days per fortnight, with 
the tenth day to be taken as an unpaid rostered day 
off duty; 

(iii) By agreement between the parties, the ordinary 
working hours shall be involved in a 20 day four 
week cycle, Monday to Friday inclusive, with 19 
working days of eight hours each, with 0.4 of one 
hour on each day worked accruing as an entitle- 
ment to take the fourth Monday in each cycle as 
a day off paid for as though worked. 

(c) (i) Where the first night shift in any week commences 
on Monday night, the night shift, commencing on 
Friday and finishing not later than 8.00am on 
Saturday of that week, shall be deemed to have 
been worked on the Friday. 

(ii) Starting or finishing times outside the limits 
prescribed in subclause (2) of this clause may in 
any particular case, be fixed by agreement 
between the employer and the union or unions 
concerned. 

(iii) The ordinary working hours shall be consecutive, 
except for a meal interval referred to in subclause 
(4) of this clause. 

(2) (a) In any arrangement of ordinary hours, where 
working hours are to exceed eight on any day, the spread of 
hours shall be subject to agreement between the employer 
and the majority of employees in the section or sections 
concerned. 

(b) By arrangement between the employer, union or 
unions concerned and the majority of employees in the 
relevant section or sections, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 

(i) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the ACTU Code of Conduct on 12-hour shifts; 

(ii) proper health monitoring procedures being intro- 
duced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(3) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Forty hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours each. 
Provided that this clause shall be deemed to have been 
complied with if the ordinary working hours do not exceed 
eighty hours per fortnight to be worked in shifts of eight 
hours each. For the purpose of this proviso a "fortnight" 
means any two consecutive weekly pay periods. 

(c) 0.4 of one hour of each such shift worked shall accrue 
at ordinary time rates as an entitlement to take the twentieth 
day off in each four weekly cycle as a rostered day off, paid 
for as though worked. 

(d) (i) In any arrangement of ordinary hours, where 
working hours are to exceed eight on any shift the 
spread of hours shall be subject to agreement 
between the employer and the majority of employ- 
ees in the section or sections concerned. 

(ii) By arrangement between the employer, union or 
unions concerned and the majority of employees 
in the relevant section or sections, ordinary hours, 
not exceeding 12 on any day, may be worked 
subject to— 
(aa) the employer and the employees being 

guided by the Occupational Health and 
Safety Provisions of the ACTU Code of 
Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being 
introduced; 

(cc) suitable roster arrangements being made; and 
(dd) proper supervision being provided. 

(4) (a) There shall be a cessation of work and working 
time of not less than 30 minutes for the purpose of taking 
a meal*each day. 

(i) An employee shall not be required to work for 
more than five hours without a break for a meal, 
provided that by agreement between the employer 
and the majority of employees in the section or 
sections concerned, employees may be required to 
work in excess of five hours, but not more than 
six hours, at ordinary rates of pay, without a meal 
break. 

(ii) The time of taking a scheduled meal or rest break 
by one or more employees may be altered by the 
employer if it is necessary to do so in order to meet 
a requirement for continuity of operations. 

(iii) The employer may stagger the time of taking a 
meal or rest break to meet operational require- 
ments or to coincide with the availability of 
canteen or other facilities. 

(iv) Subject to the provisions of subparagraph (i) 
hereof, an employee engaged as a regular mainte- 
nance person shall work during meal breaks at 
ordinary rates of pay whenever instructed to do so 
for the purpose of rectifying a breakdown of plant, 
or for routine maintenance of plant which can only 
be done while such plant is idle. 

(v) Except as provided in subparagraphs (i) and (iv) 
hereof and except where an alternative arrange- 
ment has been entered into as a result of 
discussions as prescribed by Clause 31.—Struc- 
tural Efficiency, of this Award, time and a half 
rates shall be paid for all work done during meal 
hours and thereafter until a meal break is taken. 

(b) (i) Subject to the provisions of this paragraph, a rest 
period of six minutes from the time of ceasing to 
the time of resumption of work shall be allowed 
each morning and each afternoon. 

(ii) The rest periods shall be counted as time off duty 
without deduction of pay and shall be arranged at 
a time and in a manner to suit the convenience of 
the employer. 

(iii) Refreshments may be taken by employees during 
the rest period, but the period of six minutes shall 
not be exceeded under any circumstances. 

(iv) An employer who satisfies the Commission that 
any employee has breached any condition ex- 
pressed or implied in this paragraph may be 
exempted from liability to allow the rest period. 

(5) (a) The provisions of this subclause apply only to 
employees engaged on the continuous telephone directory 
shift. 

(b) The provisions of the Printing (Government Printing 
Office) Award as amended or replaced, which relate to 
continuous shift work on the production of the telephone 
directory shall apply to employees engaged on that shift. 

(c) 0.4 of one hour of each such shift worked shall accrue 
at ordinary time rates as an entitlement to take the twentieth 
day off in each 4 weekly cycle as a rostered day off, paid 
for as though worked. 

(d) Each day of paid leave taken and any public holiday 
as prescribed in Clause 16.—Holidays, of this award which 
occurs during a 19 day four weekly cycle, shall be regarded 
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as a day worked for accrual purposes for employees who 
work in accordance with the provisions of paragraph (2)(c) 
of this subclause. 

(e) An employee who has not worked or is not regarded 
by reason of paragraph (2)(d) above as having worked a 
complete 19 day four week cycle as prescribed in paragraph 
(2)(c) above shall receive pro rata accrued entitlements for 
each day worked in such cycle, payable for the rostered day 
off on the twentieth day. 

(6) Maintenance of Rosters 
(a) The employer is responsible for the preparation of 

the roster which will allow one day off in each 10 
working day cycle or every 20 day cycle as the 
case may be, for employees. The maintenance of 
the rosters shall be the responsibility of the 
employer and alterations may be made to meet the 
needs of the employer. 

(b) Where an apprentice rostered day off falls within 
a period of block release, an alternative rostered 
day off will be arranged at a mutually convenient 
time to the employer and the apprentice. 

(c) Any dispute concerning rosters shall be referred 
to a meeting of the employer and the unions 
concerned. 

(7) Implementation of Rosters 
(a) Day Shift employees rostered day off to be taken 

on Monday or Friday only. 
(b) Mixed Shift employees rostered day off to be 

taken on day shift Monday or Friday only. 
A Mixed shift shall consist of five periods of 

intermediate or night shift and four periods of day 
shift with the tenth period being the rostered day 
off. 

(c) Fortnightly Intermediate/Night Shift employees 
rostered day off to be taken on the Monday or 
Friday only of the day shift at conclusion of the 
fortnightly Intermediate/Night Shift. 

A fortnightly Intermediate/Night shift shall 
consist of ten consecutive periods of either 
Intermediate or Night Shift. 

(d) Permanent Intermediate/Night Shift employees 
rostered period off to fall when due on Monday 
or Friday only. 

Permanent Intermediate/Night shift shall con- 
sist of continuous employment on either Interme- 
diate or Night Shift. 

(e) Continuous Telephone Directory Shift. Employ- 
ees engaged on continuous telephone directory 
shift shall continue to work a twenty day, four 
weekly cycle and their rostered day off shall 
accumulate until completion of the respective 
telephone directory. 

(8) Should it not be possible because of the operational 
requirements of the employer, for an employee other than 
a continuous shift employee to take a rostered day off when 
it falls due as specified in this clause, the employee will be 
re-rostered for another day off duty within ten working days 
unless such other time is agreed between the employer and 
the employee, provided that, where there is agreement 
between the employer and the employee the employer may 
allow the employee to accumulate up to 5 rostered days off 
to be taken in conjunction with annual leave. 

The rostered day off shall be the first or last working day 
of the week unless another day is agreed between the 
employer and employee. 

12.—Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continuous shift 
work. 

(b) Except as hereinafter provided, all time worked in 
excess of or outside of the usual working hours on any day 
shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. 

(c) Where work is done on Saturdays or Sundays, the 
employees shall be paid at the rate of double time for all time 
so worked but this paragraph does not apply in a case to 
which paragraph (i) of subclause (l)(d) of Clause 11.— 
Hours of Duty applies. 

(d) When an employee is required for duty during the 
usual meal time, payment at overtime rates shall be made 
until the meal break is taken. 

(e) In computing overtime each day shall stand along but 
when an employee works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purpose of this subclause. 

(0 Overtime provisions will not apply until the ordinary 
hours prescribed for that day have been worked. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on the continuous telephone shift 
directory. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside the 
ordinary working hours as prescribed, or on a shift other than 
a rostered shift, shall be paid for at the rate of time and a 
half for the first two hours and double time thereafter. 

This subclause includes work performed by an employee 
who is called upon to work a sixth shift in not more than 
one week in any four weeks. 

(c) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates— 

(i) if it is due to private arrangements between the 
employees themselves; or 

(ii) if it does not exceed two hours and is due to a 
relieving man not coming on duty at the proper 
time; 

(iii) if it is for the purpose of effecting the customary 
rotation of shifts. 

(3) (a) The provisions of this subclause apply to all 
employees. 

(b) An employee required to work on a day observed as 
a rostered day off pursuant to Clause 11.—Hours of Duty 
shall be re-rostered for another day off within ten (10) 
working days, in lieu of overtime rates prescribed in this 
clause. A rostered day will be the first or the last working 
day of the week unless another day is agreed between the 
employer and employee. Provided that where an employee 
works on a rostered day off for less than one complete day 
then the employee should be paid in accordance with the call 
out provisions. 

(c) Overtime on shift work shall be based on the rate 
payable for shift work. 

(d) (i) When overtime work is necessary it shall, wher- 
ever reasonably practicably be so arranged that 
employees have at least ten consecutive hours off 
duty between the work on successive days. 

(ii) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his ordinary work on the next day that he has 
not had at least ten consecutive hours off duty 
between those time shall, subject to this para- 
graph, be released after completion of such 
overtime until he has had ten consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(iii) If, on the instructions of his employer, such an 
employee re„_mes or continues work without 
having had such ten consecutive hours off duty, 
he shall be paid at double time rates until he is 
released from duty for such period and he shall 
then be entitled to be absent until he has had ten 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(iv) Where an employee (other than a casual employee 
or an employee engaged on continuous shift work) 
is called in to work on a Sunday or holiday 
preceding an ordinary working day, he shall, 



wherever reasonably practicably, be given ten 
consecutive hours off duty before his usual 
starting time on the next day. If this is not 
practicable then the provisions of subparagraphs 
(ii) and (iii) of this paragraph shall apply mutatis 
mutandis. Provided that overtime worked as a 
result of a recall, shall not be regarded as overtime 
for the purpose of this paragraph, when the actual 
time worked is less than three hours on such 
recalls or on each of such recalls. 

(v) The provisions of this paragraph shall apply in the 
case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for 
ten hours when overtime is worked. 
(aa) for the purpose of changing shift rosters; or 
(bb) where a shift employee does not report for 

duty; or 
(cc) where a shift is worked by arrangement 

between the employees themselves. 
(e) When an employee is recalled to work after leaving 

the job— 
(i) he shall be paid for a least three hours at overtime 

rates; 
(ii) time reasonably spent in getting to and from work 

shall be counted as time worked; 
(f) Except as otherwise provided in subclause (4) of 

Clause 11.—Hours of Duty, of this Award, an employee 
shall not be compelled to work more than five hours without 
a break for a meal. 

(g) Subject to the provisions of paragraph (h) of this 
subclause an employee required to work overtime for more 
than one hour shall be supplied with a meal by the employer 
or be paid $6.30 for a meal, and if, owing to the amount of 
overtime worked, a second or subsequent meal is required 
he/she shall be supplied with such meal by the employer or 
be paid $4.30 for such meal so required. 

(h) The provisions of paragraph (g) of ihis subclause do 
not apply— 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he will be required; or 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he can reasonably go home. 

(i) If an employee to whom subparagraph (i) of paragraph 
(h) of this subclause applies, has, as a consequence of the 
notification referred to in that subclause, provided himself 
with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified, 
he shall be paid, for each meal provided and not required, 
the appropriate amount prescribed in paragraph (g) of this 
subclause. 

(j) (i) An employer may require any employee to work 
reasonable overtime at overtime rates, and such 
employee shall work overtime in accordance with 
such requirements. 

(ii) No union or association party to this award, or 
employee or employees covered by this award, 
shall in any way, whether directly or indirectly, be 
a party to or concerned in any ban, limitation, or 
restriction upon the working of overtime in 
accordance with the requirements of this para- 
graph. 

(k) The provisions of this subclause do not operate so as 
to require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award, for 
any work except and to the extent that the provisions of 
Clause 15.—Special Rates and Provisions of this award 
apply to that work. 

(4) Notwithstanding the foregoing provisions of this 
clause— 

(a) When the employer intends to work overtime on 
a minor job, i.e. a job which does not involve more 
than nine hours overtime per man per week, he 
shall notify the appropriate shop steward of that 

portion of the establishment in which it is 
proposed to work overtime. The shop steward 
shall be advised of the nature of the emergency, 
the day or days upon which overtime is to be 
worked, the names of the men required to work 
and the number of hours which will be involved. 

(b) Notwithstanding anything hereinbefore contained, 
all overtime worked shall be rostered amongst 
available and competent employees, and no 
employee shall be required to work more than nine 
hours overtime in any one week on a minor job 
or the maximum number of hours agreed between 
management and the employees. 

(c) No employee shall be required to work shifts on 
more than seven consecutive days without the 
approval of the officers of the union concerned. 

(d) In the event of an employee being required to 
work shifts on eight consecutive days, he shall be 
rostered off duty on the whole of the nineth day 
without deduction of wages. 

(e) When a number of employees are required to work 
shifts on the eighth day and the shop would be 
disorganised by the standing off of the whole of 
the employees concerned on the nineth day, by 
agreement between the employer and the employ- 
ees, the employees shall be rostered off duty for 
one shift within six days of the conclusion of the 
job. 

13.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) The employer may, if he so desires, work any of his 

employees on shifts, but before doing so, shall give notice 
of his intention to the union or unions concerned and of the 
intended starting and finishing times of ordinary working 
hours of the respective shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employee employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work on the process is not carried 
out on a Saturday or Sunday or on any holiday. 

(4) Subject to the provisions of paragraph (i) of subclause 
(l)(d) of Clause 11.—Hours of Duty where a shift 
commences on or after 10.00pm on any day the whole of the 
shift shall be deemed, for the purposes of this award, to have 
been worked on the following day. 

(5) A shift employee when engaged on afternoon or night 
shift shall be paid, a loading at the rate of twenty per cent 
of one-fifth of the rate of wage for the classification in which 
that employee is employed as set out in the First Schedule 
to this award, per shift. 

(6) Subject to the provisions of this award all work 
performed on a rostered shift, when the major portion of 
such shift falls on a Saturday, Sunday or a holiday, shall be 
paid for at the rate of double time. 

These rates shall be paid in lieu of the shift allowance 
prescribed in subclause (5) of this clause. 

(7) A continuous shift employee who is not required to 
work on a holiday which falls on his rostered day off shall 
be allowed a day's leave with pay to be added to his annual 
leave or taken at some other time if the employee so agrees. 

(8) Monday to Friday shift penalties shall apply to 
employees who are required to work on a rostered day off 
duty as provided in subclause (l)(b) of Clause 11.—Hours 
of Duty. 

14.—Payment of Wages. 
(1) Each employee shall be paid the appropriate rate 

shown in the First Schedule to this award. Payment shall be 
pro rata where less than the full week is worked. 
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(2) When an employee is discharged before the usual pay 
day he shall be paid his wages when he ceases work, or it 
shall be forwarded to his address to day after by registered 
post, at the employer's risk, unless the employee desires to 
collect at the office. 

(3) Payment shall be made weekly into an employee's 
Bank, Building Society or approved Credit Union account. 

(4) Pay day shall be Friday of each week and an employee 
shall be paid for all time worked up to the finishing time of 
the usual shift on the preceding Wednesday. Provided 
however, that overtime will be paid for all time worked up 
to the preceding Monday. 

15.—Special Rates and Provisions. 
(1) Dirt Money 
Dirt money of 33 cents per hour shall be paid when work 

is of an exceptionally dirty nature whereby clothes are 
necessarily unduly soiled or damaged by the nature of the 
work done. 

(2) Confined Space 
39 cents per hour extra shall be paid to any employee 

working in any place the dimensions of which necessitate 
the employee working in an unusually stooped or otherwise 
cramped position or where confinement within a limited 
space is productive of unusual discomfort. 

(3) Protective Equipment 
(a) The employer shall make available a sufficient 

supply of protective equipment (for example hand 
screens, goggles, glasses, gloves, aprons, leg- 
gings, gumboots and oilskins) for use by employ- 
ees when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) Every employee shall sign an acknowledgement 
on receipt thereof, but such equipment shall at all 
times remain the property of the employer. 

(c) During the time the same are on issue to the 
employee he/she shall be responsible for any loss 
or damage thereto, fair wear and tear attributable 
to ordinary use excepted. 

(d) No employee shall lend another employee any 
protective equipment issued to such first men- 
tioned employee, and if the same be lent both the 
lender and the borrower shall be deemed guilty of 
wilful misconduct. 

(e) Before any protective equipment which has been 
used by an employee is re-issued by the employer 
to another employee it shall, where necessary, be 
effectively sterilised. 

(4) Special Rates not Cumulative 
Where more than one of the disabilities entitling an 

employee to extra rates exists on the same job the employer 
shall be bound to pay only one rate, namely—the highest for 
the disabilities prevailing. Provided that this subclause shall 
not apply to confined space, dirt money, or height money 
the rates for which are cumulative. 

(5) The work of an electrical fitter shall not be tested by 
an employee of a lower grade. 

(6) An Electrician—Special Class, Electrical Fitter and/or 
an Armature Winder, or an Electrical Installer who holds 
and in the course of employment may be required to use a 
current "A" grade or "B" grade licence issued pursuant to 
the relevant regulation in force on the 28th day of February 
1978 under the Electricity Act 1945, shall be paid an 
allowance of $13.20 per week. 

(7) Nominee Allowance 
A licensed Electrical Fitter or Installer, who acts as 

nominee for the employer, shall be paid an allowance of 
$11.50 per week. 

16.—Holidays. 
(1) The following days or the the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay namely New Year's Day, 
Australian Day, Good Friday, Easter Monday, Anzac Day, 

Labour Day, Foundation Day, Sovereigns's Birthday, 
Christmas Day, Boxing Day and other days which have been 
observed as public holidays over a period of years. Provided 
that another day may be taken as a holiday by arrangement 
between the parties in lieu of the days in this subclause. 

(2) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or on a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3)Except in the case of continuous shift employees— 
(a) Whenever any holiday falls on an employee's 

ordinary working day and the employee is not 
required to work on such day he shall be paid for 
the ordinary hours he would have worked on such 
day if it had not been a holiday. 

(b) If any employee is required to work on a holiday 
he shall be paid for the time worked at the rate of 
double time and a half. Provided that in lieu of the 
foregoing provisions of this paragraph, and sub- 
ject to agreement between the employer and the 
employee work done on any day prescribed as a 
holiday under this award shall be paid for at the 
rate of time and a half and the employee shall, in 
addition, be allowed a day's leave with pay to be 
added to his annual leave or be taken at some 
subsequent date if the employee so agrees. 

(c) Payment for holidays shall be in accordance with 
the usual hours of work. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the employee shall be entitled to be paid for such 
holiday. 

(5) Where a public holiday falls on a rostered day off duty 
as prescribed in subclause (l)(b) of Clause 11.—Hours of 
Duty, the following working day shall be observed in lieu 
of the rostered day off in the case of day workers and at a 
mutually convenient time within the following fortnightly 
cycle in the case of shift workers. 

(6) This clause shall not apply to casual employees. 

17.—Annual Leave. 
(1) Except as hereinafter provided a period of 152 hours 

leave with payment of ordinary wages as prescribed shall be 
allowed annually to an employee by his employer after a 
period of twelve months continuous service with such 
employer. 

(2) (a) "Ordinary wages" for an employee other than a 
shift worker shall mean the rate of wage including service 
pay the employee has received for the greatest proportion 
of the calendar month prior to his taking the leave. 

(b) "Ordinary wages" for a shift worker shall mean the 
rate of wage the shift worker would receive under Clause 
13.—Shift Work of the award according to the employee's 
roster or projected roster including Saturday and Sunday 
shifts. 

(3) (a) A seven day shift worker, i.e. a shift worker who 
is rostered to work regularly on Sundays and holidays shall 
be allowed one week's leave in addition to the leave to 
which he is otherwise entitled under this clause. 

(b) Where an employee with twelve months continuous 
service is engaged for part of a qualifying twelve monthly 
period as a seven day shift worker, he shall be entitled to 
have the period of annual leave to which he is otherwise 
entitled under this clause increased by one twenty-fourth of 
a fortnight for each completed month he is continuously so 
engaged. 
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(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) If after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves his employment or his employment is terminated by 
the employer throught no fault of the employee the 
employee shall be paid 2.92 hours pay at his ordinary rate 
of wage in respect of each completed week of continuous 
service in that qualifying period except that, in the case of 
an employee referred to in subclause (3) of this clause, he 
shall be paid 3.64 hours pay at that rate in respect of each 
completed week of continuous service. 

(6) In addition to any payment to which he may be entitled 
under subclause (5) of this clause, an employee whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period, shall be given payment in lieu of that 
leave and the loading prescribed in subclause (11) hereof 
unless— 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(7) (a) Subject to subclause (3) of this clause, when 
computing the annual leave due under this clause, no 
deduction shall be made from such leave in respect of the 
period that an employee is on annual leave and/or holidays. 
Provided that no deduction shall be made for any approved 
period an employee is absent from duty through sickness, 
with or without pay, unless the absence exceeds three 
calendar months, in which case deduction may be made for 
such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of employment 
shall not be considered breaks in continuity of service, but 
the first six months only of any such period shall count as 
service for the purpose of computing annual leave. 

(8) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment for the 
number of days' leave due to them. This payment shall 
include the loading prescribed in subclause (9) of this clause. 
Provided that nothing herein contained shall deprive the 
employer of the right to retain such employees as may be 
required during the close-down period. 

(9) In addition to the payment prescribed for annual leave, 
an employee shall receive a loading calculated on the rate 
of wage prescribed by subclause (2) hereof. This loading 
shall be as follows: 

(a) Day workers—an employee who would have 
worked on day work had he not been on leave—a 
loading of 17-1/2 per cent 

(b) Shift workers—an employee who would have 
worked on shift work had he not been on leave 
shall be paid either: 

(i) the shift loadings prescribed by Clause 
13.—Shift Work he would have received; 
or 

(ii) a 20% loading on the rate prescribed by 
subclause (2)(a) of this clause; 

whichever is the greater. 
The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(10) The provisions of this clause shall no apply to casual 
employees. 

(11) (a) Annual leave shall be given and taken in one or 
two continuous periods. If given in two continuous periods, 
one such period must be of at least 21 consecutive days, 
including non-working days. Provided that if the employer 
and an employee so agree, annual leave may be given and 

taken in two separate periods, neither of 21 consecutive 
days' duration including non-working days, or in three 
separate periods. 

(b) Provided further that an employee may, with the 
consent of the employer, take short-term annual leave, not 
exceeding five days in any calendar year, at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(12) (a) Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months from the 
date when the right to annual leave accrued and after not less 
than four weeks' notice to the employee. 

(b) Provided that, by agreement between the employer 
and an employee, annual leave may be taken at any time 
within a period of 12 months from the date on which it falls 
due and with less than four weeks' notice to the employee. 

(13) (a) The employer may close down operations for one 
or two separate periods for the purpose of granting annual 
leave in accordance with this clause. If the operations are 
closed in two separate periods, one of those periods shall be 
for at least 21 consecutive days, including non-working 
days. 

(b) Provided that where the majority of employees 
concerned agree, the employer may close down a work 
section, or sections, in one, two or three separate periods for 
the purpose of granting annual leave in accordance with this 
subclause. Provided further that if the employer closes down 
operations on more than one occasion, one of those periods 
shall be for a period of at least 14 consecutive days, 
including non-working days. In such cases the employer 
shall advise employees concerned of the proposed dates of 
each close down before asking for their agreement. 

(i) The employer may close down operations, or a 
section or sections thereof, for a period of at least 
21 consecutive days, including non-working days 
and grant the balance of annual leave due to an 
employee in one continuous period in accordance 
with a roster. 

(ii) Provided that, with the agreement of the majority 
of employees concerned, the employer may close 
down operations for a period of at least 14 
consecutive days, including non-working days and 
grant the balance of annual leave due by mutual 
arrangement with an employee. 

18.—Sick Leave. 
(1) (a) An employee shall be entitled to 6.33 hours 

payment for non attendance on the grounds of personal ill 
health or injury for each completed month of service. 

(b) An employee's sick leave entitlement shall be 
adjusted on the basis of the hours which would have been 
worked by the employee had the sickness not occurred. 

(c) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the employee leaves the service 
of the employer, in the event of the employee being entitled 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) of subclause (1) in any accruing year shall be 
allowed to accumulate and may be availed of in the next or 
any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absence of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 



absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employer of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave, or if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 17.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Worker's Compensation Act nor to employees whose 
illness or injury is the result of the employee's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) An employee will not be entitled to claim sick leave 
in substitution for a rostered day off duty as prescribed in 
subclause (l)(b) or (2)(c) of Clause 11.—Hours of Duty. 

19.—Long Service Leave. 
(1) Subject to the provisions of this clause the long service 

leave provisions set out in Volume 66 of the Western 
Australian Industrial Gazette, at pages 319 to 321 inclusive, 
shall apply to employees covered by this award. 

(2) For the purposes of subclause (1) of this clause, "13 
weeks' leave" shall mean 494 hours' leave. 

(3) Any long service leave accrued to an employee as at 
25 April 1982 shall be adjusted in hours in the ratio of 38 
to 40. 

(4) In taking leave, if an employee's leave entitlement 
expires part way through a day the employee shall have the 
option of resuming duty for that full day, or take the balance 
of the day as approved leave without pay. 

(5) An employee may choose to take long service leave 
as an entitlement to 26 weeks of leave at half pay. In 
calculating the rate of pay to apply in such an instance, the 
provisions of subclause (14) of the General Order, refenred 
to in subclause (1) hereof, shall apply. 

20.—Shop Stewards. 
Subject to the recognition of properly constituted author- 

ity, shop stewards, to be appointed by the union, shall be 
recognised by the management. The management shall be 
notified in writing by the union of the stewards appointed. 

21.—Notice Boards. 
A notice board shall be provided by the employer on all 

jobs where, in the opinion of the officer in charge, it is 
considered that notices are essential to meet the convenience 
of the union concerned. 

22.—Right of Entry. 
On notifying the officer in charge, any officer of the 

union, authorised in writing by the President and Secretary 
of such union, shall have the right to enter any place or 
premises during ordinary working hours wherein members 
of such union covered by this award are engaged for the 
purpose of conversing with or interviewing the employees 
in such place or premises. Provided that such officer shall 
not hamper or otherwise hinder the employees in the 
carrying out of their work. The officer in charge shall 
determined whether employees are being hampered or 
hindered in their work. 

23.—First Aid Allowance. 
An employee holding the necessary St. John's Ambulance 

Association Certificate who is appointed by the employer 
as a First Aid Officer shall be paid an allowance of $6.40 
per week in addition to the rate of pay for his/her 
classification. 

24.—Tula Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates of overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift workers 
attending a course shall be deemed to have worked the shifts 
they would have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operations of 
the organisation not being unduly affected and to the 
convenience of the employer. 

(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant union indicating that the 
employee has been nominated for the course. TTie applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the authority which is 
conducting the course. 

(7) A qualifying period of 12 months in Government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than a half day 
duration. An employer may, where special circumstances 
exists, approve an application to attend a course or seminar 
where an employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 
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25.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the union and em- 
ployer; 

(iii) when prior agreement between the union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union nominated representative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved, 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay; 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this Clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this Clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
Clause. 

(c) The provisions of this Clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this Clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

26.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer required a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
Clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the relevant 
union party to this award at such intervals as are agreed 
between the employer and the union. 

27.-38 Hour Week—Trade Off. 
As at October 23, 1983 the following trade offs applied 

with the introduction of the 38 hour week and shall continue 
to apply with the introduction of the nine day fortnight as 
follows: 

• Employees will be paid weekly into a bank, 
building society or approved credit union account. 

• There will be no wash up time allowed in the 
employers time prior to meal breaks or at the end 
of a shift. 

• Standard pays will be made up to the Wednesday 
whereas overtime will be paid up to Monday only. 
Overtime accruing on Tuesday and Wednesday 
will be paid in the following weeks pay. 

• The morning tea break to be reduced to 6 minutes. 
• Afternoon tea breaks which currently last for 10 

minutes for which two time units are recorded, in 
future last for one time unit (6 minutes) with 
afternoon tea to be consumed while work proceeds 
after the 6 minute break. 

28.—Liberty to Apply. 
The parties may, within the term specified in Clause 

4.—Term, of this award apply in respect of the provisions 
of the First Schedule—Wages, for the purpose of inserting 
the classification of Electrician Special Class. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 to 52 weeks and shall include 
a period of six weeks' compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of six weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 



of this clause if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purpose of subclauses (7), (8), (9) 
and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purpose of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 

transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this clause, shall be 
entitled to the position which she held immedi- 
ately before proceeding on maternity leave or, in 
the case of an employee who was transferred to 
a safe job pursuant to subclause (3) of this clause, 
to the position which she held immediately before 
such transfer. Where such position no longer 
exists but there are other positions available for 
which the employee is qualified and the duties of 
which she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 
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(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where the employment continues beyond the 
twelve months' qualifying period. 

30.—Paid Leave for English Language Training. 
(1) Leave during normal working hours without loss of 

pay shall be granted to employees from a non-English 
speaking background, who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
employees, or are not able to meet the accepted production 
requirements of that particular occupation or industry, to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Unions. 

(2) Leave will be granted to enable employees selected 
to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof shall be agreed between the employer, 
the Unions and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment participation 
in training will be on the basis of a minimum of 100 hours 
per employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication, safety and welfare and productivity within 
his/her current position as well as those positions to which 
he/she may be considered for promotion or redeployment. 
It will also take account of issues in relation to training, 
retraining and multiskilling, award restructuring, industrial 
relations and safety provisions, and equal opportunity 
employment legislation. 

31.—Training Leave. 
(1) The parties to this Award recognise that in order to 

increase the efficiency and productivity of the public sector 
metal and engineering industry and to ensure mobility 
within the industry generally, a greater commitment to 
training and skill development is required. Accordingly, the 
parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (2) in Clause 32.—-Structural Efficiency hereof, 
or through the establishment of a training committee, the 
employer shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the Govern- 
ment Printing Office; 

(b) the size, structure and nature of the operations of 
the Government Printing Office; 

(c) the need to develop vocational skills relevant to 
the Government Printing Office and the metal and 
engineering industry generally through courses 
conducted by accredited educational institutions 
and providers. 

(3) Where it is agreed that a training committee be 
established, any such training committee shall be constituted 
by equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities, for example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 32.—Structural Efficiency, of this Award, or 
through a training committee and with the employee 
concerned, it is agreed that additional training in accordance 
with the programme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, such training 
may be either on or off the job. Provided that if the training 
is undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training leave. 

(b) Any costs associated with enrolment and the purchase 
of prescribed textbooks, excluding those which are available 
in the employer's technical library, incurred in connection 
with the undertaking of training shall be reimbursed by the 
employer upon production of evidence of such expenditure. 
Provided that reimbursement shall be on an annual basis, 
subject to the presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(5) All issues of paid training leave, including quantum 
and training consultative committees, shall be reviewed 
between the parties (MTFU (W.A.) and Government) after 
12 months' operation. The unions reserve the right to press 
for the mandatory prescription of a minimum number of 
training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the metal and engineering industry 
generally. 

32.—Structural Efficiency. 
(1) The parties to this Award are committed to co- 

operating positively to increase the efficiency, productivity 
and international competitiveness of the metal and engineer- 
ing industry and to enhance the career opportunities and job 
security of employees in the industry. 

(2) At each workplace or enterprise the employer, 
employees and the relevant union or unions shall estabish 
a consultative mechanism and procedures appropriate to the 
size, structure and needs of the workplace or enterprise. 
Measures raised by the parties for consideration consistent 
with the objectives of subclause (1) hereof shall be 
processed through that consultative mechanism and proce- 
dure. 

(3) Measures raised for consideration consistent with 
subclause (1) hereof shall be related to implementation of 
a new classification structure, the facilitative provisions 
contained in this Award and, subject to Clause 31. 
Training Leave, matters concerning training. 

(4) Without limiting the rights of either the employer or 
a union to arbitration, any other measure designed to 
increase flexibility at a workplace/enterprise sought by any 
party shall be notified to the Commission and by agreement 
of the parties involved shall be implemented subject to the 
following requirements- 

la) The changes sought shall not affect provisions 
reflecting national standards; 

(b) The majority of employees affected by any change 
at the workplace must genuinely agree to such 
change; 

(c) Employees shall not lose income as a result of the 
change; 

(d) The relevant union or unions must be a party to 
the agreement; 

(e) The relevant union or unions shall not unreasona- 
bly oppose any agreement; and 

(f) Any agreement shall be subject to the approval by 
the Western Australian Industrial Relations Com- 
mission and, if approved, shall operate as a 
schedule to this Award and take precedence over 
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other provisions of this Award to the extent of any 
inconsistency. 

(5) (a) (i) An agreed new wages and classification 
structure is comprised in the Third Schedule to this award. 
In the transition to this new structure the parties at each 
enterprise shall undertake appropriate consultation in accor- 
dance with subclause (2) of this clause. 

(ii) Employees will transfer to the new classification 
structure, without loss of pay, in accordance with subclause 
(5) of the First Schedule—Wages of this award which has 
'lined-up' old classifications with the new levels. 

(iii) Existing allowances related to work performed and/or 
responsibilities are to be reviewed as part of the classifica- 
don/reclassification process. Where the work performed 
and/or responsibilities are contemplated in the definition for 
the classification/reclassification determined in a particular 
case, such allowances are to be abolished or phased out as 
appropriate. 

(b) In the event of a claim for reclassification to a higher 
level under the new structure on the ground that such 
employee possesses equivalent skill and knowledge gained 
through on-the-job experience or on any other ground, the 
following principles shall apply. 

(i) The parties confirm that an agreed disputes 
avoidance procedure shall be followed. 

(ii) Agreed competency standards shall be established 
by the parties in conjunction with the relevant 
National and State Training Authorities for all 
levels in the new classification structure, de- 
scribed in the Third Schedule to this award, before 
any claims for reclassification are processed. 
However, if at individual enterprises the relevant 
union or unions and the employer agree, a set of 
interim reclassification guide-lines may be 
adopted. In the event of such guide-lines being 
adopted, they will be used for reclassification 
purposes only and shall be superseded by national 
competency standards when they are available. 

(iii) An agreed accreditation authority may test the 
validity of an employee's claim for reclassifica- 
tion. 

(iv) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(c) The parties are committed to modernising the terms 
of this award and to addressing the issues associated with 
training. They shall adopt the use of the National Implemen- 
tation Manual as soon as it becomes available. The Manual 
may, by agreement between the parties, be amended to meet 
requirements in the public sector. 

33.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gramme, organisation, structure or technology that 
are likely to have "significant effects" on 
employees, the employer shall notify the employ- 
ees who may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for retraining or transfer of employees to 
other work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be deemed not 
to have "significant effects". 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions inter alia, the 

introduction of the changes referred to in sub- 
clause (1) of this clause, the effects the changes 
are likely to have on employees, measures to avert 
or minimise the adverse effects of such changes 
on employees and shall give prompt consideration 
to matters raised by the employees and/or their 
unions in relation to the changes. 

(b) The discussion shall commence as soon as is 
practicable after a firm decision has been made by 
the employer to make the changes referred to in 
subclause (1) of this clause. 

(c) For the purpose of such discussion, the employer 
shall provide to the employees concerned and their 
union or unions, all relevant information about the 
changes including the nature of the changes 
proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that any employer shall not 
be required to reveal confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

34.—Jury Service. 
(1) (a) An employee required to serve on a jury shall, as 

soon as possible after being summonsed to serve, notify the 
employer. 

(b) The summons to serve must be produced when making 
application to obtain leave for jury service. 

(2) (a) An employee required to serve on a jury shall be 
granted leave of absence by the employer, without loss of 
pay, but only for the period required to enable the employee 
to carry out his/her duties as a juror. 

(b) Any fees paid to an employee for jury service shall 
be refunded to the employer. 

(c) Where jury service is required while an employee is 
on any form of paid leave, such leave will not be reinstated. 

(3) An employee must return to duty immediately upon 
being discharged from jury service, if such release occurs 
during normal working hours. 

(4) The conditions specified in subclauses (1) to (3) hereof 
shall also apply where an employee is required as a Crown 
Witness during normal working hours. 

35.—Adoption Leave. 
(1) For the purposes of this clause— 

(a) "Adoption" shall have the same meaning as that 
contained under the Adoption of Children Act 
1986. 

(b) "Child" refers to a person under the age of five 
years who has not previously lived continuously 
with the employee concerned for a period of six 
months. 

(c) "Relative adoption" occurs where a child, as 
defined, is adopted by a parent, a spouse of a 
parent, or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of whole 
blood or half blood or by marriage). 

(d) An employee shall include a part-time employee 
but shall not include an employee engaged in 
casual or seasonal work. 

(e) "Adoption leave" shall mean unpaid adoption 
leave. 

(2) Eligibility for Adoption Leave 
An employee shall, upon production to the employer of— 

(a) notification from the principal of an authorised 
private adoption agency of the presumed date of 
placement of the child for adoption purposes; or 

(b) notification from the Director General of the 
Department for Community Development con- 
firming that the employee is to have custody of the 
child pending application for an adoption order, 

be entitled to adoption leave, provided that the 
employee has had not less than 12 months of 
continuous service with that employer immediately 
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preceding the date upon which the adoption leave 
commences. 

(3) Period of Leave and Commencement of Leave 

(a) Subject to this subclause and subclause (7) hereof, 
the period of adoption leave shall be for an 
unbroken period of up to 52 weeks but ceasing, in 
any event, when the child attains the age of five 
years. 

(b) Upon receiving notice of approval for adoption 
purposes, an employee shall notify the employer 
of the approval and within one month of such 
approval the employee shall further notify the 
employer of the period of adoption leave which is 
proposed. In the case of a relative adoption, the 
employee shall notify as aforesaid upon deciding 
to take a child into custody pending an application 
for an adoption order. 

(c) An employee shall not be entitled to adoption 
leave before completion of not less than 12 
months' continuous service with the employer 
immediately preceding the date the said leave 
commences. 

(d) An employee shall, as soon as becoming aware of 
the presumed date of placement of a child for 
adoption purposes, but not later than four weeks 
before such placement, give notice in writing to 
the employer of such date and of the date of the 
commencement of adoption leave and the period 
of adoption leave to be taken. 

(e) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice, in accordance with paragraph (d) 
hereof, if such failure is occasioned by the 
requirement of an adoption agency to accept 
earlier placement of a child. 

(4) Sharing of Leave 

Parents who are both employees of a public authority/ 
authorities may share the leave prescribed herein, subject to 
the following— 

(a) Both employees are not to be granted leave at the 
same time. 

(b) The leave granted to both employees in aggregate 
shall not exceed 52 weeks. A Chief Executive 
Officer, before granting adoption leave, may 
request the employee to provide a statutory 
declaration to the effect that no other employee is 
concurrently seeking adoption leave with respect 
to the same child. 

(c) Where one adoptive parent has proceeded on 
adoption leave and the other adoptive parent 
(hereinafter called the second parent) wishes to 
share adoption leave in respect of the same child, 
the second parent shall notify the employer in 
writing of the date the first parent intends to cease 
adoption leave and the name of the employer of 
the first parent. Such notice to the employer shall 
be given at least 14 days prior to the date upon 
which the second employee intends to commence 
adoption leave. 

(5) Variation of Period of Adoption Leave 

(a) Provided the addition does not extend the adop- 
tion leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice, in writing, stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing, stating the 
period by which the leave is to be shortened. 

(6) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where the placement of a child for adoption 
purposes, with an employee then on adoption 
leave, does not proceed or continue, the employee 
shall notify the employer forthwith and the 
employer shall nominate a time, not exceeding 
four weeks from receipt of notification, for the 
employee's resumption of work. 

(7) Special Leave 
The employer shall grant, to any employee who is seeking 

to adopt a child, such unpaid leave, not exceeding two days, 
as required by the employee to attend any compulsory 
interviews or examinations which are necessary as part of 
the adoption procedure. Where paid leave is available to the 
employee, the employer shall have the option of paying the 
employee out of such available leave. 

(8) Adoption Leave and Other Entitlements 
Provided the aggregate of leave, including adoption leave, 

does not exceed 52 weeks— 
(a) An employee may, in lieu of or in conjunction 

with adoption leave, take any accumulated annual 
leave or long service leave, or any part thereof. 

(b) Paid sick leave or other paid authorised award 
absences, excluding annual leave or long service 
leave, shall not be available to an employee during 
absence on adoption leave. 

(9) Effect of Adoption Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on adoption leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of any relevant award or agreement. 

(10) Termination of Employment 
(a) An employee on adoption leave may resign at any 

time during the period of leave by notice given in 
accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the grounds of an application 
to adopt a child, or absence on adoption leave, but 
otherwise the rights of an employer in relation to 
termination of employment are not hereby af- 
fected. 

(11) Return to Work After Adoption Leave 
(a) An employee shall give the employer at least four 

weeks' notice in writing prior to returning to work 
from a period of adoption leave. 

(b) An employee, upon expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position held immediately before proceed- 
ing on adoption leave. Where such position no 
longer exists, but there are other positions availa- 
ble for which the employee is qualified and 
capable of performing, the employee shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of the former 
position. 

(12) Replacement of Employees 
(a) A "replacement employee" is an employee 

specifically engaged as a result of an employee 
proceeding on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, that employee shall 
be informed of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred, 
in order to replace an employee on adoption leave, 
the employer shall inform that person of the 
temporary nature of the promotion or transfer and 
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of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause until 
completion of the 12 months period of qualifying 
service. 

(13) Effect of Adoption Leave on Accrued Day(s) Off 
(a) When an employee proceeds on adoption leave 

there will not be any accrual towards a rostered 
day off as prescribed in Clause 11.—Hours of 
Duty of this award. 

(b) When an employee proceeds on adoption leave, 
the employer may pay an employee the amount of 
hours accrued towards a rostered day off, as 
prescribed in Clause 11.—Hours of Duty of this 
award. 

36.—Defence Force Training Leave. 
(1) Subject to departmental approval and convenience, 

leave of absence may be granted to an employee who is a 
volunteer member of the Defence Forces or the Cadet Force 
for the purpose of attending an annual camp of continuous 
training, additional approved camp or course of instruction, 
subject to the conditions set out hereunder. 

(2) (a) An employee may be granted two weeks of special 
leave on full pay in each period of 12 months commencing 
on 1 July each year. Two weeks means, in the case of five 
day a week employees, ten days and, in the case of six days 
a week employees, 12 days' pay. 

(b) If the Officer in Charge of a unit certifies that it is 
essential for an employee to be at the camp in an advance 
or rear party, a maximum of four extra days on full pay may 
be granted in the 12 month period. 

(3) (a) In addition to leave granted under subclause (2) of 
this clause, further leave for the purpose of attending an 
additional approved camp or course of instruction may be 
granted as leave without pay and the difference between 
civil and Defence Forces pay made up. 

(b) In calculating Defence Forces pay for additional 
camps or courses, weekends and holidays should be 
excluded so that employees will have the benefit of any pay 
with respect of these days. Evidence must be submitted to 
the employer of the necessity for attendance at such extra 
camps or courses of instruction. 

(4) Employees who are members of the Defence Forces 
and the Cadet Force may only be granted leave for 
attendance at one annual camp of continuous training and 
one additional approved camp or course of instruction. 

37.—Compassionate Leave. 
(1) An employee (other than a casual employee) shall, on 

the death within Australia of a wife, husband, father, mother, 
father-in-law, mother-in-law, brother, sister, child or step- 
child be entitled, on notice, to leave up to and including the 
day of the funeral of such relation and such leave shall be 
without deduction of pay for a period of not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
employee to the satisfaction of the employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay, 
holiday, or a special day off. 

(3) For the purposes of this clause, the words "wife" and 
"husband" shall include a person who lives with the 
employee as a de facto wife or husband. 

(4) Compassionate leave shall not be granted in substitu- 
tion for a rostered day off duty as prescribed in Clause 
11.—Hours of Duty. 
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First Schedule—Wages. 
(1) Subject to this Schedule, an adult employee in a 

classification specified in the table set out in subclause (2) 
hereof shall be paid at the respective award wage rate per 
week assigned to that class of work. The all-purpose hourly 
rate for this award shall be l/38th of the total rate prescribed 
herein. 

(2) Classification: $ 
C5 Advanced Engineering Tradesper- 

son—Level II 566.80 
C6 Advanced Engineering Tradesper- 

son—Level I 545.00 
C7 Engineering Tradesperson Special 

Class—Level II 501.40 
C8 Engineering Tradesperson Special 

Class—Level I 479.60 
C9 Engineering Tradesperson—Level II 457.80 

C10 Engineering Tradesperson—Level I, 
Production Systems Employee 436.00 

Cll Engineering Employee—Level IV 402.90 
C12 Engineering Employee—Level III 381.10 

(3) In addition to the rates prescribed in subclause (2) 
hereof, employees classified as Level 9 at the date of this 
Order will receive an additional $1.20 per week, provided 
that this amount shall be absorbed in future wage move- 
ments. 

(4) The classification prescribed in the relevant minimum 
rates award on which the rate prescribed for the key 
classification in this award is based, is the wage group C10 
in the Metal Trades (General) Award 1966 No. 13 of 1965. 

(5) (a) In addition to the rates contained in subclauses (2) 
and (3) hereof, employees designated in classifications C12 
to C7 inclusive shall receive an all-purpose industry 
allowance of $10.30. 

(b) This allowance will be paid in two instalments, as 
follows— 

(i) $5.20 of the allowance shall be paid after the first 
12 months of Government service; and 

(ii) the remaining $5.10—totalling $10.30—shall be 
paid on completion of 24 months of Government 
service. 

(c) The industry allowance shall be adjusted in accor- 
dance with any movements to the wage prescribed in 
subclause (2) hereof, as follows— 

(i) the increase shall apply to the 'plus 24 months of 
service' rate; 

(ii) the increase is to be rounded to the nearest 10 
cents; 

(iii) the rate is to be divided by two to calculate 
instalments in accordance with subparagraphs (i) 
and (ii) of paragraph (b) hereof, provided that the 
instalment rates are not expressed in less than 10 
cent amounts; and 

(iv) in the event of such an equal division of the 
industry allowance not resulting in the rates being 
expressed in not less than 10 cent amounts, as 
provided in subparagraph (iii) hereof, the division 
shall be unequal and weighted to the 12 months' 
service instalment. 

(6) The classifications in subclause (2) hereof includes 
persons previously engaged as follows— 

C9 Engineering Tradesperson—Level II— 
Tradesperson. 

C11 Engineering Employee—Level IV— 
Tool and Material Storeperson. 

€12 Engineering Employee—Level III— 

General Hand. 



(7) Casual Employees: An employee who is engaged to 
work for less than five consecutive days shall be paid twenty 
per cent of the ordinary rate in addition to the ordinary rate 
for the class of work performed. 

(8) Employees appointed by the Government Printer as 
leading hands shall be paid, in addition to the rates 
prescribed herein for the appropriate class of work, an 
allowance equivalent to counterparts appointed as such 
under the Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and 3 of 1962 as amended. 

(9) Apprentices: 
(a) The weekly wage rate shall be a percentage, as 

shown hereunder, of the tradesperson's rate: 
Five Year Term— % 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term— % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and Half Year Term'— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Term— 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this subclause "tradesperson's 
rate" means the rate of pay prescribed for an 
employee classified as Engineering Tradesperson 
Level 1. 

(10) Tool Allowance 
(a) Where an employer does not provide a tradesper- 

son or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the 
performance of work as a tradesperson or as an 
apprentice the employer shall pay a tool allowance 
of:— 

(i) $9.20 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.20, being the percentage which appears 
against the relevant year of apprenticeship in 
subclause (9) of this Schedule. 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of work as a tradesper- 
son or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
hereof shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Schedule. 

(c) An employer shall provide for use by tradesper- 
sons or apprentices, all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesperson or an apprentice shall replace or 
pay for any tools supplied by the employer, if lost 
through the negligence of such employee. 

Second Schedule—Parties to Award. 
The Government Printer, Salvado Road, Wembley WA 

6014. 
Metals and Engineering Workers' Union—Western Aus- 

tralian Branch, 1111 Hay Street, West Perth WA 6005. 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch), 401 Oxford Street, 
Mt Hawthorn WA 6016. 

Third Schedule. 
Classification Structure 

Wage Classification Title 
Group 
C5 Advanced Engineering 

Tradesperson—Level 11 
C6 Advanced Engineering 

Tradesperson—Level I 
C7 Engineering Tradesper- 

son—Special Class Level 
II 

C8 Engineering Tradesper- 
son—Special Class Level 
I 

C9 Engineering Tradesperson 
Level II 

Engineering Tradesper- 
son—Level I; Production 
System Employee 
Engineering Employee 
Level IV 
Engineering 
Level HI 

Employee 

Minimum Training 
Requirement 
Advanced Certificate or 
Formal Equivalent 
Second Year of Advanced 
Certificate 
Nine appropriate modules 
in addition to the training 
requirements for a C10 
level 
Six appropriate modules 
in addition to the training 
requirements for a C10 
level 
Three appropriate mod- 
ules in addition to the 
training requirements for a 
C10 level 
Trade Certificate; Produc- 
tion/Engineering Certifi- 
cate III 
Production/Engineering 
Certificate II 
Production/Engineering 
Certificate I 

Wage Group C12 
Engineering Employee—Level HI 
(Relativity CIO—87.4%) 

An employee who has completed an Engineering Certifi- 
cate I or equivalent training to enable work to be performed 
within the scope of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at C13 as referred to in the 
Engineering Trades (Government) Award Nos 29, 30 & 31 
of 1961 and 3 of 1962 and, in addition-— 

Is responsible for the quality of his/her own work, 
subject to routine supervision. 

Works under routine supervision, either individually 
or in a team environment. 

Exercises discretion within the levels of skills and 
training. 

Indicative of the tasks which an employee at this level 
may perform are the following— 

Operates flexibly between assembly stations. 
Operates machinery and equipment which requires 

exercising skills and knowledge beyond that of an 
employee at Level C13. 

Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, check- 

ing, packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), documenting and recording of goods, 
materials and components. 

Basic inventory control in the context of a produc- 
tion process. 

Basic keyboard skills. 
Advanced soldering techniques. 
Attends to boilers. 
Operation of mobile equipment including forklifts, 

hand trolleys, pallet trucks, overhead cranes and winch 
operation. 

Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowledge 

and skills above level C13. 
Wage Group C11 

Engineering Employee—Level IV 
(Relativity to C10—92.4%) 

An employee who has completed an Engineering Certifi- 
cate II or equivalent training to enable work to be performed 
within the scope of this level. 



An employee at this level performs work above and 
beyond the skills of an employee at C12 to the level of 
training— 

Works from complex instructions and procedures. 
Assists in the provision of on-the-job training to a 

limited degree. 
Co-ordinates work in a team environment or works 

individually under general supervision. 
Is responsible for assuring the quality of his/her own 

work. 
Indicative of the tasks an employee at this level may 

perform are the following— 
Use of precision measuring instruments. 
Machine setting, loading and operation. 
Rigging (certificated). 
Responsibility for the operation and co-ordination of a 

store. 
Inventory and store control, including computer use. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Licensed and certified for forklift, engine and crane 

driving operations to a level higher than C12. 
Knowledge of the employer's operations as it relates to 

production processes. 
Wage Group CIO 

Engineering Tradesperson—Level I 
(Relativity 100%) 

An employee who holds a Trade Certificate or a 
Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical/Electronics)— 
Level I; or 

Engineering Tradesperson (Mechanical)—Level I; 
or 

Engineering Tradesperson (Fabrication)—Level I, 
and is able to exercise the skills and knowledge of that trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at Cll and to the level of his/her 
training— 

Understands and applies quality control techniques. 
Exercises good interpersonal and communication 

skills. 
Exercises keyboard skills at a level higher than C11. 
Exercises discretion within the scope of this grade. 
Performs work under limited supervision, either 

individually or in a team environment. 
Operates all lifting equipment incidental to his/her 

work. 
Performs non-trade tasks incidental to his/her work. 
Performs work which, while primarily involving the 

skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Is able to inspect products and/or materials for 
conformity with established operational standards. 

Production System Employee 
(Relativity—100%) 

A Production System Employee is an employee who, 
while still being primarily engaged in engineering/produc- 
tion work, applies the skills acquired through the successful 
completion of a trade certificate level qualification in the 
production, distribution, or stores functions according to the 
needs of the enterprise. 

A Production System Employee works above and beyond 
an employee at C11 and to the level of his/her training— 

Understands and applies quality control techniques. 
Exercises good interpersonal and communication skills. 
Exercises keyboard skills at a level higher than C11. 
Exercises discretion within the scope of this grade. 

Performs work under general supervision, either 
individually or in a team environment. 

Is able to inspect products and/or materials for 
conformity with established operational standards. 

Indicative tasks which an employee at this level may 
perform are as follows— 

Approves and passes first-off samples and maintains 
quality of product. 

Works from production drawings, prints or plans. 
Operates, sets up and adjusts all production machin- 

ery in a plant, including production process welding to 
the extent of his/her training. 

Can perform a range of engineering maintenance 
functions, including— 

Removing equipment fastenings, including use 
of destructive cutting equipment. 

Lubrication of production equipment. 
Running adjustments to production equipment. 
Operates all lifting equipment. 

Basic production scheduling and materials handling 
within the scope of the production process or directly 
related functions within raw materials/finished goods 
locations in conjunction with technicians. 

Understands and applies computer techniques as 
they relate to production process operations. 

First class engine driver's certificate. 
High level of stores and inventory responsibility 

beyond the requirements of an employee at C11. 
Assists in the provision of on-the-job training in 

conjunction with tradespersons and trainers. 
Has a sound knowledge of the employer's operations 

as it relates to the production process. 
Wage Group C9 
Engineering Tradesperson—Level II 
(Relativity to CIO—105%) 

An Engineering Tradesperson—Level II is an— 
Engineering Tradesperson (Electrical/Electronics)— 

Level II; or 
Engineering Tradesperson (Mechanical)—Level II; 

or 
Engineering Tradesperson (Fabrication)—Level II; 

who has completed one of the following training require- 
ments— 

three appropriate modules in addition to the training 
required for C10 level; or 
three appropriate modules towards an Advanced 
Certificate; or 
three appropriate modules towards an Associate Di- 
ploma, 

as prescribed in the Implementation Manual. 
An Engineering Tradesperson—Level II works above and 

beyond a Tradesperson at C10 and to the level of his/her 
training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implementation 
Manual. 

Exercises discretion within the scope of this grade. 
Works under general supervision, either individually 

or in a team environment. 
Understands and implements quality control tech- 

niques. 
Provides trade guidance and assistance as part of a 

work team. 
Exercises trade skills relevant to specific require- 

ments of the enterprise at a level higher than 
Engineering Tradesperson—Level I. 

Tasks which an employee at this level may perform are 
subject to the employee having the appropriate trade and 
post trade training to enable the particular tasks to be 
performed. 



Wage Group C8 
Special Class Engineering Tradesperson—Level l(Rela- 

tivity to CIO—110%) 
An employee who is a— 

Special Class Engineering Tradesperson (Electrical/ 
Electronics)—Level I; or 

Special Class Engineering Tradesperson (Mechan- 
ical)—Level I; or 

Special Class Engineering Tradesperson (Fabrica- 
tion)—Level I; 

who has completed the following training requirements— 
six appropriate modules in addition to the training 
requirements for CIO level; or 
six appropriate modules towards an Advanced Certifi- 
cate; or 
six appropriate modules towards an Associate Di- 
ploma, 

as prescribed in the Implementation Manual. 
A Special Class Engineering Tradesperson—Level I 

works above and beyond a Tradesperson at C9 and to the 
level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implementation 
Manual. 

Provides trade guidance and assistance as part of a 
work team. 

Assists in the provision of training in conjunction 
with supervisors and trainers. 

Understands and implements quality control tech- 
niques. 

Works under limited supervision, either individually 
or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed. 

Exercises high precision trade skills using various 
materials and/or specialised techniques. 

Performs operations on a CAD/CAM terminal in the 
performance of routine modifications to NC/CNC 
programmes. 

High voltage switching. 
Works on complex machinery and equipment which 

utilises hydraulic and/or pneumatic principles and who, 
in the course of such work, is required to read and 
understand hydraulic and/or pneumatic circuitry which 
controls fluid power systems. 

Works on complex or intricate electrical circuitry 
which involves examining, diagnosing and modifying 
systems comprising interconnected circuits. 

Wage Group C7 
Special Class Engineering Tradesperson—Level II 
(Relativity to CIO—115%) 

An employee who is a-— 
Special Class Engineering Tradesperson (Electrical/ 

Electronics)—Level II; or 
Special Class Engineering Tradesperson (Mechan- 

ical)—Level II; or 
Special Class Engineering Tradesperson (Fabrica- 

tion)—Level II; 
who has completed one of the following training require- 
ments— 
three appropriate modules in addition to the requirements for 
C8 level; or 
nine appropriate modules towards an Advanced Certificate; 
or 
nine appropriate modules towards an Associate Diploma, 
as prescribed in the Implementation Manual. 

An Engineering Tradesperson Special Class—Level II 
works above and beyond a Tradesperson at C8 and to the 
level of his/her training— 

Exercises the skills attained through satisfactory 
completion of the training for this classification, 
subject to standards prescribed by the Implementation 
Manual. 

Is able to provide trade guidance and assistance as 
part of a work team. 

Provides training in conjunction with supervisors 
and trainers. 

Understands and implements quality control tech- 
niques. 

Works under limited supervision, either individually 
or in a team environment. 

The following tasks are indicative of what an employee 
at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed. 

Works on machines or equipment which utilise 
complex electrical/electronic, mechanical, hydraulic 
and/or pneumatic circuitry and controls, or a combina- 
tion thereof. 

Works on machinery or equipment which utilises 
complex electrical/electronic circuitry and controls. 

Works on instruments which make up a complex 
control system which utilises some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples. 

Applies advanced computer numerical control tech- 
niques in machining or cutting or welding or fabrica- 
tion. 

Exercises intermediate CAD/CAM skills in the 
performance of routine modifications to programmes. 

Works on complex or intricate interconnected 
electrical circuits at a level above C8. 

Works on complex radio/communication equipment. 
N.B. The Post Trade Certificate referred to in this 

definition is not directly comparable with existing post-trade 
qualifications and the possession of such qualification does 
not in itself justify classification of a tradesperson to this 
level. 
Wage Group C6 
Advanced Engineering Tradesperson—Level I 
(Relativity to CIO—125%) 

An Advanced Engineering Tradesperson—Level I means 
an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronics)—Level I; or 

Advanced Engineering Tradesperson (Mechan- 
ical)—Level I; or 

Advanced Engineering Tradesperson (Fabrica- 
tion)—Level I; 

who has completed— 
twelve appropriate modules towards an Advanced 
Certificate; or 
twelve appropriate modules towards an Associate 
Diploma; or 
equivalent accredited training, 

as prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level I works 

above and beyond a Tradesperson at C7 and to the level of 
training— 

Undertakes quality control and work organisation at 
a level higher than C7. 

Provides trade guidance and assistance as part of a 
work team. 

Assists in the training of employees in conjunction 
with supervisors/trainers. 

Performs maintenance planning and predictive 
maintenance work other than in technical fields. 
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Works under limited supervision, either individually 
or in a team environment. 

Prepares reports of a technical nature on specific 
tasks or assignments as directed. 

Exercises broad discretion within the scope of this 
level. 

The following are indicative of tasks that an employee at 
this level may perform, subject to the employee having the 
appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed. 

Works on combinations of machines or equipment 
which utilise complex electronic, mechanical and fluid 
power principles. 

Works on instruments which make up a complex 
control system which utilise some combination of 
electrical, electronic, mechanical or fluid power princi- 
ples and electronic circuitry containing complex 
analogue and/or digital control systems utilising inte- 
grated circuitry. 

Application of computer integrated manufacturing 
techniques involving a higher level of computer 
operating and programming skills than for Level C7. 

Works on various forms of machinery and equip- 
ment which are electronically controlled by complex 
digital and/or analogue control systems using inte- 
grated circuitry. 

Wage Group C5 
Advanced Engineering Tradesperson—Level II 
(Relativity to CIO—130%) 

An Advanced Engineering Tradesperson—Level II 
means an— 

Advanced Engineering Tradesperson (Electrical/ 
Electronics)—Level II; or 

Advanced Engineering Tradesperson (Mechan- 
ical)—Level II; or 

Advanced Engineering Tradesperson (Fabrica- 
tion)—Level II; 

who has completed— 
an Advanced Certificate; or 
fifteen modules or second year part-time towards an 
Associate Diploma; or 
equivalent accredited training, 

as prescribed in the Implementation Manual. 
An Advanced Engineering Tradesperson—Level II works 

above and beyond a Tradesperson at C6 and to the level of 
training— 

Provides technical guidance or advice within the 
scope of this level. 

Prepares reports of a technical nature on specific 
tasks or assignments as directed, or within the scope of 
discretion at this level. 

Has an over-all knowledge and understanding of the 
operating principle of the systems and equipment on 
which the Tradesperson is required to carry out his/her 
task. 

Assists in the provision of on-the-job training in 
conjunction with supervisors/trainers. 

The following are indicative of tasks an employee at this 
level may perform, subject to the employee having the 
appropriate Trade and Post Trade Training to enable the 
particular tasks to be performed. 

Through a systems approach is able to exercise high 
level diagnostic skills on complex forms of machinery, 
equipment and instruments which utilise some combi- 
nation of electrical, electronic, mechanical or fluid 
power principles. 

Sets up, commissions, maintains and operates 
sophisticated maintenance, production and test equip- 
ment and/or systems involving the application of 
computer operating skills at a higher level than C6. 

Works on various fotms of machinery and equipment 
electronically controlled by complex digital and/or ana- 
logue control systems using integrated circuitry. 

Works on complex electronics or instruments or 
communications equipment or control systems which 
utilise electronic principles and electronic circuitry 
containing complex analogue and/or digital control 
systems using integrated circuitry. 

HEALTH CARE INDUSTRY (PRIVATE) 
SUPERANNUATION AWARD 1987. 

No. A 8 of 1988. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 12th day of April, 1994. 
J. CARRIGG. 

Registrar. 

HEALTH CARE INDUSTRY (PRIVATE) 
SUPERANNUATION AWARD 1987. 

No. A 8 of 1988. 

This Award shall be known as the Health Care Industry 
(Private) Superannuation Award 1987. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Area 
5. Contributions 
6. Operative Date 
7. Review of Contributions 
8. Fund 
9. Employee Entry into Fund 

Schedule A—Employer Parties to the Award 
Schedule B—Union Parties to the Award 

3.—Scope. 
This Award shall apply to all full time and part-time 

employees employed in any calling in the Private Health 
Care Industry as carried on by employers listed in Schedule 
A—Employer Parties to the Award, and to those employers. 
Provided that it shall also apply to casual employees where 
the employment period exceeds three months. 

4.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

5.—Contributions. 
(1) Subject to subclause (2) of this clause, the employer 

shall make contributions to H.E.S.T.A. on behalf of each 
employee on the following basis: 

Hours worked each week $ % 
(a) 10 or more but less than 30 6.00 50 
(b) 30 or more 12.00 100 

(2) An employer shall have the option of making 
contributions in accordance with paragraphs (a) and (b) of 
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subclause (1) of this clause or 3% or ordinary time earning 
provided that such contribution shall be no less than: 

Hours worked each week $ 
(a) 10 or more but less than 30 5.00 
(b) 30 or more 10.00 

For the purposes of this subclause ordinary time 
earnings shall include base rate, overaward payments, 
supplementary payments, shift and weekend penalties 
and appropriate leading hand allowances. 

(3) A pro rata deduction shall be made from the weekly 
contribution made for any unauthorised absences of at least 
one day. 

(4) An employer shall not be required to contribute during 
any periods of unpaid leave. Further, an employer shall not 
be required to make additional contributions in respect of 
annual leave paid out on termination. 

(5) Contributions shall be made for each calendar month 
an employee is a member of the Scheme. This shall include 
periods during which the employee is in receipt of payments 
under the Workers' Compensation and Assistance Act. 

(6) For the purpose of determining the contribution to be 
made in accordance with subclauses (1) and (2) of this 
clause the "hours worked each week" shall be the average 
of hours worked in the pay period or in a fortnightly period 
in those places where a weekly pay period is used. 

6.—Operative Date. 
This Award shall apply from 1 July 1988 except for those 

employees employed pursuant to the Hospital Workers 
(Cleaning Contractors—Private Hospitals) Award (No. R 2 
of 1977) to whom this award shall apply from 11 January 
1989 and for those employees employed pursuant to the 
Aboriginal Medical Sendee Employees' Award (No. A26 
of 1987) and the Nurses' (Aboriginal Medical Services) 
Award No. A23 of 1987 to whom this award shall apply 
from the beginning of the first pay period commencing on 
or after the 27th of February 1992. 

7.—Review of Contributions. 
(1) The rates of employer contribution prescribed by 

Clause 5.—Contributions of this award shall be increased 
in line with general wage movements where such move- 
ments would result in an increase of not less than one dollar 
for the 100% rate, and shall be applied in whole dollars only. 

Provided that any amounts of less than a whole dollar 
shall be deferred and considered in the next following 
review. 

(2) The rates of employer contribution shall be reviewed 
no earlier than 1 January 1990. 

8.—Fund. 
(1) Subject to subclauses (2) and (3) of this clause, 

employer contributions shall be paid into Health Employees 
Superannuation Trust Australia (H.E.S.T.A.). 

(2) An employer shall be exempted from payment into 
H.E.S.T.A. on behalf of all or some of the employees by 
notifying the approprite Unions of the fact that contributions 
will be made into an alternative fund or funds approved 
under the Commonwealth Operational Standards for Occu- 
pational Superannuation. 

(3) Contributions to alternative funds shall be the 
equivalent to those set out in Clause 5.—Contributions, of 
this award. 

9.—Employee Entry Into Fund. 
Contributions in accordance with clause 5.—Contribu- 

tions of this Award shall be made by the employer on behalf 
of each employee from the date upon which the employee 
commences employment, unless the employee fails to return 
a completed application to join the fund and the employer 
has complied with the following: 

(1) The employer shall provide the employee with an 
application to join the fund and documentation 
explaining the fund within one week of employ- 
ment commencing. 

(2) If the employee fails to return to the employer a 
completed application to join the fund within two 

weeks of receipt, the employer shall send to the 
employee by certified mail, the letter set out in 
subclause (b) headed "Superannuation Informa- 
tion", a Letter of Denial set out in subclause (7) 
of this clause and an application to join the fund. 

(3) Where the employee completes and return the 
Letter of Denial, no contribution need be made on 
that employee's behalf. 

(4) Where the employee completes and returns nei- 
ther the application to join the fund nor the Letter 
of Denial within one week of postage, the 
employer shall advise either the appropriate union 
or the fund administrator in writing of the 
employee's failure to return the completed form. 

(5) From two weeks following the employer's advice 
pursuant to paragraph (4) should the employee not 
have returned the completed form the employer 
shall be under no obligation to make superannua- 
tion payments on behalf of that employee. 

Provided that if at any time an employee returns 
a signed application form, notwithstanding a 
previous failure to return such form or the return 
of a Letter of Denial, the employer shall make 
contributions on behalf of that employee from the 
date of return of the signed application form. 

(6) Superannuation Information Letter: 
SUPERANNUATION INFORMATION. 
Dear  

This letter is to explain the benefits you will 
receive under the superannuation scheme. It 
will cost you NOTHING. 

BUT—In order for you to receive this benefit 
you must sign the accompanying application 
form WITHIN 2 weeks and return to your 
employer. Superannuation is your legal right 
under the award but unless you sign for it you 
will lose the benefit. 
HOW DOES IT WORK 

Each week your employer will pay into your 
superannuation account the following amount 
based on hours worked; either 

(a) if you work between 10 and 29 hours— 
$6.00 p.w., and if you work 30 hours or 
more $12.00 p.w.; or 

(b) 3% of your ordinary time earning but 
this is to be no less than $5.00 p.w. if 
you work between 10 and 29 hours, and 
$10.00 p.w. if you work more than 30 
hours. 

FURTHER INFORMATION 
If you want more information you can phone 

the Pay Clerk, your union or the Superannua- 
tion fund (insert Fund contact telephone num- 
ber). 
BENEFITS 

When you retire you will be paid all amounts 
contributed on your behalf plus interest—even 
if you leave your job before then. 
REMEMBER 

To get your legal entitlement you must 
complete the form and return it to the employer. 

(7) Letter of Denial: 
To (employer 
I have received an application for member- 

ship of the non-contributory Superannuation 
fund and understand: 

(1) that should I sign such form you will 
make contributions on my behalf, and 

(2) that I am not required to make contribu- 
tions of my own, and 

(3) that no deductions will be made from 
my wages for superannuation without 
my consent. 



However! do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 
Name:  
Address:  
Classification:  
Date:  

Schedule A—-Employer Parties to the Award. 
St. John of God Hospital, 
Cambridge Street, 
SUBIACO WA 6008 
St. Anne's Mercy Hospital Inc., 
Thirl mere Road, 
MT. LAWLEY WA 6050 
St. Michael's Nursing Home 
53 Wasley Street, 
NORTH PERTH WA 6006 
Homes of Peace (Inc.), 
Thomas Street, 
SUBIACO WA 6008 
Anglican Homes (Inc.), 
416 Stirling Highway, 
COTTESLOE WA 6011 
R.S.L. War Veterans Home, 
51 Alexander Drive, 
MT. LAWLEY WA 6050 
United Health Services 
320 Lord Street, 
EAST PERTH WA 6004 
Carnarvon Medical Service 
Aboriginal Corporation, 
PO Box 278, 
CARNARVON WA 6701 
Geraldton Regional Aboriginal Medical Service, 
PO Box 1689, 
GERALDTON WA 6530 
Kimberley Aboriginal Medical Service Council, 
PO Box 867, 
BROOME WA 6725 
Ngaanyatjarra Health Service, 
PO Box 2189, 
ALICE SPRINGS NT 5750 
Perth Aboriginal Medical Service, 
154 Edwards Street, 
EAST PERTH WA 6004 
Bethesda Hospital Inc., 
25 Queenslea Drive, 
CLAREMONT WA 6010 
South Perth Community Hospital Inc., 
South Terrace, 
COMO WA 6152 
Association for the Blind of WA (Inc.) 
61 Kitchener Avenue, 
VICTORIA PARK WA 6100 
The Cerebral Palsy Association of Western Australia Ltd. 
Bradford Street, 
COOLBINIA WA 6050 
Catholic Homes for the Aged (Inc.), 
29 Goderich Street, 
EAST PERTH WA 6000 
Silver Chain Nursing Association (Inc.) 
6 Sundercombe Street, 
OSBORNE PARK WA 6017 
Broome Regional Aboriginal Medical Service, 
PO Box 867, 
BROOME WA 6725 
East Kimberley Aboriginal Medical Service, 
PO Box 622, 
KUNUNURRA WA 6743 

Kalgoorlie Aboriginal Services, 
PO Box 173, 
KALGOORLIE WA 6430 
Mawamkurra Medical Service, 
PO Box 59, 
ROEBOURNE WA 6718 
Nagangganwili Medical Service, 
PMB 
WILUNA WA 6646 
Yuriyungi Medical Service, 
PO Box 116, 
HALLS CREEK WA 6770 

Schedule B—Union Parties to the Award. 
The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 
61 Thomas Street 
Subiaco WA 6008 
The Australian Nursing Federation, Industrial Union of 
Workers Perth 
34 Kings Park Road 
West Perth WA 6005 
Hospital Salaried Officers' Association of Western 
Australia 
8 Coolgardie Terrace 
East Perth WA 6000 
The Metal and Engineering Workers Union, Western 
Australian Branch 
1111 Hay Street 
West Perth WA 6005 
Australian Electrical, Electronics, Foundry & Engineering 
Union 
Western Australian Branch 
401-403 Oxford Street 
Mt Hawthorn WA 6016 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers' 
Union of Australia (WA Branch) 
102 Beaufort Street 
Perth WA 6000 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 12th day of April, 1994. 
J. CARRIGG, 

Registrar. 

Mineral Earths Employees' Award 
1 r. 9 of 1975. 

This award shall be known as the Mineral Earths 
Employees' Award and replaces Award No. 36 of 1962 as 
amended. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 



Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangment 
3. Scope 
4. Area 
5. Term 
6. Hours 
7. Overtime 
8. Wages 
9. Shift Work 

10. Higher Duties 
11. Contract of Service 
12. Breakdowns 
13. Under-rate Workers 
14. Time and Wages Record 
15. Junior Worker's Certificate 
16. Holidays 

16A. Annual Leave 
17. Absence through Sickness 
18. General 
19. Board of Reference 
20. Liberty to Apply 
21. Long Service Leave 
22. Deleted 
23. Right of Entry 
24. Bereavement Leave 
25. Maternity Leave 
26. Payment of Wages 
27. Payment of Wages—38 Hour Week 
28. Superannuation 
29. Award Modernisation and Enterprise Consulta- 

tion 
30. Seasonal Employees 

Named Parties 

3.—Scope. 
This award shall apply to the process, trade, business or 

occupation of manufacturing or preparing mineral earths by 
milling, grinding, or pulverising rocks, earths, clays or ores. 

4.—Area. 
This Award shall apply over that portion of the State of 

Western Australia known as the South-West Land Division. 

5.—Term. 
This Award shall operate as from the date hereof and until 

31st. August 1975. 

6.-—Hours. 
Section A—Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average 
of 38 per week to be worked on one of the 
following bases. 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 

(c) The ordinary hours of work may be worked 
on any or all days of the week, Monday to 
Friday inclusive. 

(d) Where an ordinary shift or shift employee 
finishes not later than 8.00 am on Saturday, 
such hours on the Saturday shall be deemed 
to be ordinary hours of employment and shall 
not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of 
ordinary working hours, where such ordinary 
hours are to exceed eight hours on any day, 
the arrangement of hours shall be subject to 
the agreement between the employer and the 
majority of employees in the plant or section 
or sections concerned. 

(f) The ordinary hours of work shall be consecu- 
tive except for the meal interval as prescribed 
in subclause (g) hereof. 

(g) A meal break of a period agreed upon 
between the majority of the employees and 
the employer at each factory shall be allowed 
between the hours of 11.00 am and 2.00 pm 
on Monday to Friday inclusive. In default of 
such agreement the meal break shall be not 
more than one hour and not less than 30 
minutes to be taken within the aforemen- 
tioned period. 

(h) Nothing in this clause shall be construed to 
prevent the employer and the majority of 
employees affected in a workplace or part 
thereof reaching an agreement to operate any 
method of working a 38 hour week provided 
that agreement is reached in accordance with 
the following procedure: 

(i) the Union will be notified in writing of 
the proposed variations prior to any 
change taking place; 

(ii) the proposed variations for each 
workplace or part thereof shall be 
explained to the employees concerned 
and written notification of proposals 
will be placed on the notice board at the 
worksite; 

(iii) the parties will then consult with each 
other on the changes with a view to 
reaching agreement; 

(iv) where the majority of Union members 
do not support the agreement then the 
issues will be referred to the Western 
Australian Industrial Relations Com- 
mission for conciliation and, if neces- 
sary, arbitration. 

Section B—Implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38 hour week 
may be any one of the following: 

(a) By employees working less than eight ordi- 
nary hours on one or more days each week 
or fortnight; or 

(b) By fixing one day of ordinary working hours 
on which all employees will be off duty 
during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 16.—Holidays of 
this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the 
business and the proposal shall be discussed with 
the employees concerned, the objective being to 
reach agreement on the method of implementation 
prior to 1st October 1987. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 
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(b) If it is unable to be resolved at establishment 
level, the matter shall be referred to the 
Secretary of the union or his/her deputy, at 
which level a conference of the parties shall 
be convened without delay. 

(c) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Relations Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of 
employees in the plant or establishment con- 
cerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) hereof, in 

cases where, by virtue of the arrangement of 
his/her ordinary working hours, an employee in 
accordance with paragraphs (c) and (d) of sub- 
clause (1) hereof, is entitled to a day off duty 
during his/her work cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may sub- 
stitute the day an employee is to take off in 
accordance with paragraphs (c) and (d) of 
subclause (1) hereof, for another day in the 
case of a breakdown in machinery or a failure 
or shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situa- 
tion. 

(b) An employer and employee may by agree- 
ment substitute the day the employee is to 
take off for another day. 

(c) Where Accrued Days Off are allowed to 
accumulate, the employer may require that 
they be taken within 12 months of the 
employee becoming entitled to an ADO. 

Section C—Procedures for in Plant Discussions: 
(1) Procedures shall be established for in plant 

discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with Section A—Hours and Section 
B—Implementation of 38 Hour Week of this 
clause and shall entail an objective review of 
current practices to establish where improvements 
can be made and implemented. 

(2) The procedures should allow for in plant discus- 
sions to continue even though all matters may not 
be resolved by 1st October 1987. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods 
of communicating agreements and understandings 
to all employees, including the overcoming of 
language difficulties. 

(4) The procedures should allow for the monitoring 
of agreements and understandings reached in 
plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instances or where problems arise 
after initial agreements or understandings have 
been achieved in plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in subclause (3) of Section B— 
Implementation of 38 Hour Week of this clause. 

7.—Overtime. 
(1) The provisions of this clause apply to all employees. 
(2) (a) An employer may require any employee to work 

reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

(b) No organisation party to this award, or employee or 
employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, 
limitation, or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(c) An employee who is recalled to work after his/her 
normal shift has been completed shall be paid for a 
minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day shall 
be paid for at the rate of time and one half for the first two 
hours and double time thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A—Hours, B—Implementation of 
38 Hour Week and C—Procedures for In Plant Discussions 
of Clause 6.—Hours. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (c) of subclause (1) of Section 
A—Hours of Clause 6.—Hours applies. 

(d) In computing overtime each day shall stand alone. 
(e) Overtime on shift work shall be based on the rate 

payable for shift work. 
(3) When an employee is required for duty during his/her 

usual meal time and his/her meal time is thereby postponed 
for more than one hour he/she shall be paid at overtime rates 
until he/she gets his/her meal. 

(4) Any employee who is required to work on Sunday 
shall be paid a minimum of three hours at the rate applicable 
for that day. 

(5) (a) Subject to the provisions of paragraph (b) of this 
subclause an employee, required to work overtime for more 
than two hours, shall be supplied with a meal by the 
employer or be paid $4.95 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal 
is required the employee shall be supplied with such meal 
by the employer or paid $3.40 for each meal so required. 

(b) The provisions of paragraph (a) of this subclause do 
not apply: 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(c) If an employee to whom subparagraph (i) of paragraph 
(b) of this subclause applies has, as a consequence of the 
notification referred to in that subparagraph, provided 
himself/herself with a meal or meals and is not required to 
work overtime or is required to work less overtime than the 
period notified, he/she shall be paid, for each meal provided 
and not required, the appropriate amount prescribed in 
paragraph (a) of this subclause. 

(6) (a) By agreement between the employee and employer 
time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 



8.—Wages. 
(1) (a) The minimum weekly rate of wage payable to 

employees covered by this award shall be: 
Base Supple- Award 
Rate mentary Rate 

Payment 

Mill Attendant 
All Others 

352.10 
339.30 

360.10 
347.30 

(b) (i) The supplementary payment set out in this clause 
includes an $8.00 adjustment reflecting the appli- 
cation of the arbitrated safety net adjustment set 
out in the December 1993 State Wage Decision. 
Consistent with the requirements of that decision, 
the $8.00 safety net adjustment is absorbable to 
the extent of any equivalent amount in rates of pay 
(whether overaward, award or enterprise agree- 
ment) in excess of the minimum rates of pay 
(classification rate plus supplementary payment). 

(ii) The supplementary payment set out in this clause 
is to be paid in addition to the base rate prescribed 
by this clause, and the total rate prescribed by this 
clause is the award rate of pay prescribed by this 
clause for the respective classification. 

(iii) The supplementary payment set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 

(iv) "Overaward payment" is defined as the amount 
(whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever), 
which an employee would receive in excess of the 
"award wage". Provided that such payment shall 
exclude overtime, shift allowance, penalty rates, 
disability allowances, fares and travelling time 
allowances and any other ancillary payments of a 
like nature prescribed by the award. 

(2) Mill Attendant shall mean an employee who is 
classified as such by the employer and who shall be 
responsible for seeing that the mill or mills are kept running 
and who shall, if necessary, effect all adjustments and 
running repairs to such mills. 

(3) Junior Employees: Junior Employees shall receive the 
prescribed percentage of the "AH Others" rate per week. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 to 21 years of age Adult Rates 

(4) No junior employee under 18 years of age shall be 
employed on night shift. 

(5) Any employee employed for less than one week shall 
be classed as a casual employee and shall be paid at the rate 
of 20% in addition to the ordinary wage. 

(6) Leading Hands: In addition to the wage prescribed in 
subclause (2) hereof a leading hand shall be paid: 

$ 
(a) if placed in charge of not less than three 

and not more than ten other employees 17.00 
(b) if placed in charge of more than ten and 

not more than 20 other employees 26.10 
(c) if placed in charge of more than 20 other 

employees 33.60 
9.—Shift Work. 

(1) The provisions of this clause apply to all employees 
engaged on shift work. 

(2) Any employee who, at the date of this order, is not 
working his/her establishment on shifts, may commence to 
work his/her establishment on shifts but before doing so 
shall give notice of his/her intention to the Union or Unions 
concerned and of the intended starting and finishing times 
of ordinary working hours of the respective shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(4) Where a shift commences at or after 11.00 pm then 
the whole shift shall be paid for at the rate which applies to 
the major portion of the shift. 

(5) The loading on the ordinary rates of pay for shift work 
shall be 15% for afternoon shift and for night shift. 

(6) When work is performed on any shift other than day 
shift the ordinary working hours prescribed by Clause 
6.—Hours, of this award shall be inclusive of a paid meal 
interval of 20 minutes. 

(7) Crib time shall be taken in relays at such time as not 
to cause a stoppage of work. 

(8) A roster of working hours shall be exhibited in such 
place as it may conveniently and readily be seen by each 
worker concerned. The roster shall be posted at least 48 
hours before the commencement of such roster. 

10.—Higher Duties. 
A worker engaged for more than two hours of one day or 

shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift. If employed for less than two hours of one day or shift 
he shall be paid the higher rate for the time so worked. 

11.—Contract of Service. 
(1) With the exception of casual and probationary 

employees the contract of service of each worker covered 
by this award shall be a weekly one terminable by one 
week's notice given on either side on any day. if an 
employer or employee fails to give the required notice, one 
week's wages shall be paid or forfeited, as the case may be. 

(2) On the first day of engagement an employee shall be 
notified by the employer or by the employer's representa- 
tive, whether the duration of his/her employment is expected 
to exceed six weeks and, if the employee is hired as a casual 
employee she/he shall be advised accordingly. 

(3) (a) (i) The period of notice of termination in the case 
of a casual employee shall be one hour. 

(ii) If the required notice of termination is not given one 
hour's wages shall be paid by the employer or forfeited by 
the employee. 

(b) An employee shall for the purpose of this award be 
deemed to be a casual employee— 

(i) if the expected duration of the employment is less 
than six weeks; or 

(ii) if the notification referred to in subclause (2) of 
this clause is not given and the employee is 
dismissed through no fault of his/her own within 
six weeks of commencing employment. 

(4) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(5) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

12.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery, or 
any stoppage or work by any cause which the employer 
cannot reasonably prevent. 
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13.'—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

14.—Time and Wages Record. 
Each employer shall keep or cause to be kept at his usual 

place of business, or at each of them if more than one, a 
record of the names of all workers employed by him at the 
particular factory, the class of work performed by each 
worker, the wages paid to each such worker, the starting and 
finishing times on each day and the amount of overtime if 
any. Such a book shall be open to inspection by the Secretary 
or such person as may be appointed by the union, on any 
day during working hours. 

15.—Junior Worker's Certificate. 
Upon being engaged a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

16.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to clause 7 hereof, be allowed as holidays 
without deduction of pay, namely—New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in subclause (l)(a) 
hereof falls on a Saturday or a Sunday, such holiday shall 
be observed on the next succeeding Monday and where 
Boxing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding Thesday; in each case 
the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is substituted. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) Where— 
(a) a .day is proclaimed as a whole holiday or as a 

half-holiday under Section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may 
be, a half holiday for the purposes of this award within 
the district or locality specified in the proclamation. 

(4) All work done on any day prescribed as a holiday 
under this clause shall be paid for at the rate of double time 
and a half. 

(5) Casual workers shall not be entitled to receive 
payment for public holidays prescribed by this clause unless 
required to work on those days. 

(6) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

16A.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by 
his/her employer after a period of twelve months' continu- 
ous service with that employer. 

(2) A worker before going on leave shall be paid the 
wages he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(3) (a) In addition to his/her payment for annual leave a 
worker shall be paid a loading of 17.5 percent calculated on 
his/her ordinary rate of wage. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day there shall be added to that period one day being an 
ordinary working day, for each such holiday observed as 
aforesaid. 

(5) Any time in respect of which a worker is absent from 
work, except time for which he/she is entitled to claim sick 
pay or time spent on holidays, annual leave or long service 
leave as prescribed by this award, shall not count for the 
purpose of determining his/her right to annual leave. 

(6) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall: 

(a) If such termination occurs before 1st October 
1987 be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 40, in respect of each completed week of 
continuous service; or 

(b) If termination occurs on or after 1st October 1987 
be paid 2.923 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 38, in respect of each completed week of 
continuous service. 

(7) In the event of a worker being employed by an 
employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (6) of this clause, to such leave 
on full pay as is proportionate to his/her length of service 
during that period with such employer and, if such leave is 
not equal to the leave given to the other workers, he/she shall 
not be entitled to work or pay whilst the other workers of 
such employer are on leave on full pay. 

(8) A worker whose employment terminates after he/she 
has completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this clause in 
respect of that qualifying period shall be given payment as 
prescribed in subclause (2) and (3) of this clause in lieu of 
that leave or in a case to which subclause (9) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless: 

(a) he/she has been justifiably dismissed for miscon- 
duct, and 

(b) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(9) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) The provisions of this clause shall not apply to casual 
workers. 

(12) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(13) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 



TERN AUST 

17,—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the provisions of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week: 

An employee whose ordinary hours of 
work are arranged in accordance with para- 
graph (a) of subclause (1) of Section B— 
Implementation of 38 Hour Week of Clause 
6.—Hours so that he/she actually works 38 
ordinary hours each week shall be entitled to 
payment during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week: 

An employee whose ordinary hours of 
work are arranged in accordance with para- 
graphs (b) or (c) of subclause (1) of Section 
B—Implementation of 38 Hour Week of 
Clause 6.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence calcu- 
lated as follows: 

duration of absence 

ordinary hours 
normally worked 

that day 

appropriate 
weekly rate 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor 
will his/her sick leave entitlement be reduced 
if such ill health or injury occurs on the week 
day he/she is to take off duty in accordance 
with paragraph (b) or (c) of subclause (1) of 
Section B—Implementation of 38 Hour 
Week of Clause 6.—Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employee may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. 

(d) If, in the first or successive years of service with the 
employer, an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within two hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 

ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year, if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and the employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and he/she produces a 
certificate from a registered medical practitioner that he/she 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
16A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 16A.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave Provisions published 
in Volume 66 of the Western Australian Industrial Gazette 
at pages 1 to 4, the paid sick leave standing to the credit of 
the employee at the date of transmission from service with 
the transmitter shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

18.—General. 
(1) Dust glasses, goggles, respirators or other protective 

equipment shall where necessary be supplied to workers 
who request such equipment. 

(2) Employers shall provide reasonable washing and 
sanitary conveniences. 

19.—Board of Reference. 
(1) The Commission hereby appoints, for the purpose of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 



allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

20.—Liberty to Apply. 
Liberty is reserved to all parties to apply in respect to 

continuous shift work. 

21.—Long Service Leave. 

1 .—Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmitter") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmitter in that business becomes an employee of the 
transmittee—the period of the continuous service which the 
worker has had the transmitter (including any such service 
with any prior transmitter) shall be deemed to be service of 
the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

(Section 6 reads)— 
"6. (1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection 
(3) of this section, be deemed to be a 
subsidiary of another corporation, if, 
(a) that other corporation— 

(i) controls the composition of the 
board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital); or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's 
board of directors shall be deemed to be 
controlled by another corporation if that 
other corporation by the exercise of some 
power exercisable by it without the consent 
or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this 
provision that other corporation shall be 

deemed to have power to make such an 
appointment if— 

(a) a person cannot be appointed as a 
director without the exercise in his 
favour by that other corporation of such 
a power; or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation— 
(a) any shares held or power exercisable by 

that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable— 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is concerned 
only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidi- 
ary of that other corporation, not 
being a subsidiary which is con- 
cerned only in a fiduciary capacity; 

shall be treated as held or exercisable 
by that other corporation; 

(c) any shares held or power exercisable by 
any person by virtue of the provisions 
of any debentures of the first-mentioned 
corporation or of a trust deed for 
securing any issue of such debentures 
shall be disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other corpora- 
tion or its subsidiary (not being held or 
exercisable as mentioned in paragraph 
(c) of this subsection) shall be treated as 
not held or exercisable by that other 
corporation if the ordinary business of 
that other corporation or its subsidiary, 
as the case may be, includes the lending 
of money and the shares are held or 
power is so exercisable by way of 
security only for the purposes of a 
transaction entered into in the ordinary 
course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation 
shall be read as a reference to a corporation 
of which that last-mentioned company or 
corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company 

of another corporation, that first-men- 
tioned corporation and that other corpo- 
ration shall for the purposes of this Act 
be deemed to be related to each other." 

(5) Such service shall include— 
(a) any period of absence from duty on any 

annual leave or long service leave; 
(b) any period of absence from duty neces- 

sitated by sickness of or injury to the 
worker but only to the extent of fifteen 
working days in any year of his employ- 
ment; 

(c) any period following any termination of 
the employment by the employer if such 
termination has been made merely with 
the intention of avoiding obligations 
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hereunder in respect of long service 
leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of 
the worker was or is interrupted by 
service— 

(i) as a member of the Naval, Military 
or Air forces of the Common- 
wealth of Australia other than as a 
member of the British Common- 
wealth Occupation Forces in Japan 
and other than as a member of the 
Permanent Forces of the Common- 
wealth of Australia except in the 
circumstances referred to in sec- 
tion 31 (2) of the Defence Act 
1903-1956, and except in Korea or 
Malaya after 26th June, 1950; 

(ii) as a member of the Civil Construc- 
tion Corps established under the 
National Security Act 1939-1946; 

(iii) in any of the Armed Forces under 
the National Service Act 1951 (as 
amended). 

Provided that the worker as soon as 
reasonably practicable on the completion of 
any such service resumed or resumes em- 
ployment with the employer by whom he was 
employed immediately before the com- 
mencement of such service. 

(6) Service shall be deemed to be continuous 
notwithstanding— 

(a) the transmission of a business as re- 
ferred to in paragraph (3) of this 
subclause; 

(b) the employment with related companies 
as referred to in paragraph (4) of this 
subclause; 

(c) any interruption of a class referred to in 
paragraph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing-down of a worker in 
accordance with the provisions of an 
award, industrial agreement, order or 
determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly 
or indirectly from an industrial dispute 
if the worker returns to work in accor- 
dance with the terms of settlement of the 
dispute; 

(g) any termination of the employment by 
the employer on any ground other than 
slackness of trade if the worker be 
re-employed by the same employer 
within a period not exceeding two 
months from the date of such termina- 
tion; 

(h) any termination of the employment by 
the employer on the ground of slackness 
of trade if the worker is re-employed by 
the same employer within a period not 
exceeding six months from the date of 
such termination; 

(i) any reasonable absence of the worker on 
legitimate union business in respect of 
which he has requested and been refused 
leave; 

(j) any absence from duty after the coming 
into operation of this clause by reason 
of any cause not specified in this clause 
unless the employer, during the absence 
or within fourteen days of the termina- 
tion of the absence notifies the worker 

in writing that such absence will be 
regarded as having broken the continu- 
ity of service, which notice may be 
given by delivery to the worker person- 
ally or by posting it by registered mail 
to his last recorded address, in which 
case it shall be deemed to have reached 
him in due course of post. 

Provided that the period of absence from 
duty or the period of any interruption referred 
to in placita (d) to (j) inclusive of this 
paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as 
service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause:— 
Where a worker has completed at least fifteen years' 

service the amount of leave shall be— 
(a) in respect of fifteen years' service so com- 

pleted—thirteen weeks' leave; 
(b) in respect of each ten years' service com- 

pleted after such fifteen years—eight and 
two-thirds weeks' leave; 

(c) on the termination of the worker's employ- 
ment— 

(i) by his death; 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct; 
in respect of the number of years' service 

with the employer completed since he last 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
thirteen weeks for fifteen years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least ten years' 
service but less than fifteen years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service bears to fifteen years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of thirteen weeks' 
leave for fifteen years' service. 

Provided that such worker shall not be entitled to 
long service leave until his completed years of service 
entitle him to the amount of long service leave 
prescribed in either paragraph (2)(a) or paragraph (2)(b) 
of this subclause as the case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
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calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply;— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the workers' cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
the Special Board of Reference the employer shall 
give to a worker at least one month's notice of the 
date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks' entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 
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(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years' service or employment or an accrued right on 
a worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

22.—Deleted. 

23.—Right of Entry. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview a worker during the recognised meal hour on the 
business premises of the employer at the place at which the 
meal is taken but this permission shall not be exercised 
without the consent of the employer more than once in any 
one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be permitted to enter the business 
premises of the employer to view the work the subject of 
any such disagreement but shall not interfere in any way 
with the carrying out of such work. 

24.—Bereavement Leave. 
A worker shall, on the death within Australia of a spouse, 

de facto spouse, parent, parent-in-law, brother, sister, child 
or stepchild, grandfather or grandmother be entitled on 
notice, of leave up to and including the day of the funeral 
of such relation and such leave shall be without deduction 
of pay for a period not exceeding the number of hours 
worked by the worker in two ordinary working days. Proof 
of such death shall be furnished by the worker to the 
satisfaction of his/her employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay or on 
a public holiday. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 
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(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided' the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 

rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

26.—Payment of Wages. 
(1) All wages will be paid in the employer's time. 
(2) No deduction shall be made from a worker's wages 

unless the worker has authorised such deduction in writing. 

27.—Payment of Wages—38 Hour Week. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 8.—Wages of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by an employee wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) of subclause (1) of Section B— 
Implementation of 38 Hour Week of Clause 
6.—Hours so that he/she works 38 ordinary hours 
each week, wages shall be paid weekly or 
fortnightly according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of an employee whose ordinary hours of work 
are arranged in accordance with paragraph (b) or 
(c) of subclause (1) of Section B—Implementa- 
tion of 38 Hour Week of Clause 6.—Hours so that 
he/she works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall 
be paid weekly or fortnightly according to a 
weekly average of ordinary hours worked even 
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though more or less than 38 ordinary hours may 
be worked in any particular week of the work 
cycle. 
Special Note—Explanation of Averaging System 

As provided in paragraph (b) of this subclause 
an employee whose ordinary hours may be more 
or less than 38 in any particular week of a work 
cycle, is to be paid his/her wages on the basis of 
an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An expla- 
nation of the averaging system of paying wages 
is set out below: 

(i) Section B—-Implementation of 38 Hour 
Week in Clause 6.—Hours in subclause (1) 
paragraphs (b) and (c) provides that in 
implementing a 38 hour week the ordinary 
hours of an employee may be arranged so that 
he/she is entitled to a day off, on a fixed day 
or rostered day basis, during each work cycle. 
It is in these circumstances that the averaging 
system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give an employee a day off in each work 
cycle this would be achieved if, during a 
work cycle of 28 consecutive days (that is, 
over four consecutive weeks) the employees' 
ordinary hours were arranged on the basis 
that for three of the four weeks he/she worked 
40 ordinary hours each week and in the fourth 
week he/she worked 32 ordinary hours. That 
is, he/she would work for eight ordinary 
hours each day, Monday to Friday inclusive, 
for three weeks and eight ordinary hours on 
four days only in the fourth week—a total of 
19 days during the work cycle. 

(iii) In such case the averaging system applies and 
the weekly wage rates for ordinary hours of 
work applicable to the employee shall be the 
average weekly wage rates set out for the 
employee's classification in Clause 8.— 
Wages of this award and shall be paid each 
week even though more or less than 38 
ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he/she 
works actual ordinary hours in excess of the 
daily average which would otherwise be 
seven hours 36 minutes. This 'credit' is 
carried forward so that in the week of the 
cycle that he/she works on only four days, 
his/her actual pay would be for an average of 
38 ordinary hours even though, that week, 
he/she works a total of 32 ordinary hours. 

Consequently, for each day an employee 
works eight ordinary hours he/she accrues a 
'credit' of 24 minutes (0.4 hours). 

The maximum 'credit' the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a 'credit' for 
each day he/she is absent from duty other 
than on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or be- 
reavement leave. 

(3) Absences From Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (b) or (c) of Section 
B—Implementation of 38 Hour Week of Clause 
6.—Hours and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof and is 
absent from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 

bereavement leave) shall, for each day he/she is 
so absent, lose average pay for that day calculated 
by dividing his/her average weekly wage rate by 
five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he/she is absent by dividing his/her average daily 
pay rate by eight. 

(b) Provided when such an employee is absent from 
duty for a whole day he/she will not accrue a 
'credit' because he/she would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he/she would otherwise have 
been paid. Consequently, during the week of the 
work cycle he/she is to work less than 38 ordinary 
hours he/she will not be entitled to average pay for 
that week. In that week, the average pay will be 
reduced by the amount of the 'credit' he/she does 
not accrue for each whole day during the work 
cycle he/she is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he/she is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Total of 'credits' average weekly pay 
not accrued dur- x   
ing cycle 3g 

Examples: 
(An employee's ordinary hours are arranged so 

that he/she works eight ordinary hours on five 
days of each week for three weeks and eight 
ordinary hours on four days of the fourth week). 

1. Employee takes one day off without authori- 
sation in first week of cycle. 

Week of Cycle Payment 
1st week = average weekly pay 

less one day's pay (ie. 
l/5th) 

2nd and 3rd weeks = average weekly pay 
each week 

4th week = average pay less 
credit not accrued on 
day of absence 

= average pay less .4 
hours x 
average weekly pay 

38 
2. Employee takes each of the four days off 

without authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 3rd = average pay each 
weeks week 
4th week = average pay 

= less 4/5ths of average 
pay for the four days 
absent less total of 
credits not accrued 
that week 

= l/5th average pay 
less 0.4 hours x 
average weekly pay 

38 
= l/5th average pay 

less 1.6 hours x 
average weekly pay 

38 



(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding With Pay Day 
In the event that an employee, by virtue of the 

arrangement of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) (a) The employee may be paid his/her wages by 
cheque or into his/her bank account, but this provision shall 
not apply to an employee whose ordinary hours at the date 
of this order are 38 or an average of 38 hours per week 
without the consent of the employee concerned. 

(b) Where the employer is paying wages into the accounts 
of persons employed pursuant to this award spread across 
four or more financial institutions then the employer through 
discussion with the employees concerned may limit the 
number of financial institutions involved to a maximum of 
two or three. 

(7) Tfermination of Employement 
An employee who lawfully leaves his/her employment or 

is dismissed for reasons other than misconduct shall be paid 
all moneys due to him/her at the termination of his/her 
service with the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (b) or (c) 
of subclause (1) of Section B—Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him/her during the work cycle in which 
his/her employment is terminated, the wages due to that 
employee shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his/her employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 
Where an employee requests his/her employer to state in 

writing with respect to each week's wages the amount of 
wages to which he/she is entitled, the amount of deductions 
made therefrom, the net amount being paid to him/her, and 
the number of hours worked, the employer shall do so not 
less than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

28 .—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all puiposes of 
the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause 

shall apply to an employer who at the date of this 
Order: 

(a) was contributing to a Superannuation Fund, 
in accordance with an Order of an industrial 
tribunal; or 
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(b) was contributing to a Superannuation Fund, 
in accordance with an Order or Award of an 
industrial tribunal, for a majority of employ- 
ees and makes payment for employees 
covered by this award in accordance with that 
Order or Award; or 

(c) subject to notification to the Union, was 
contributing to a Superannuation Fund for 
employees covered by this award where such 
payments are not made pursuant to an Order 
of an industrial tribunal; or 

(d) was not contributing to a Superannuation 
Fund for employees covered by this award; 
and 

(i) written notice of the proposed alterna- 
tive Superannuation Fund is given to the 
Union; and 

(ii) contributions and benefits of the pro- 
posed alternative Superannuation Fund 
are no less than those provided by this 
clause; and 

(iii) within one month of the notice pre- 
scribed in paragraph (i) being given, the 
Union has not challenged the suitability 
of the proposed Fund by notifying the 
Western Australian Industrial Relations 
Commission of a dispute. 

(5) Operative Date: 
This clause shall operate from the beginning of the 

first pay period commencing on or after the 1 st day of 
July, 1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership 

of the non-contributory Superannuation Fund an 
understand: 

(1) that should I sign such form you will 
make contributions on by behalf; and 

(2) that 1 am not required to make contribu- 
tions of my own; and 

(3) that no deductions will be made from 
my wages for superannuation without 
my consent. 

However, 1 do not wish to be a member of 
the Fund or have contributions made on my 
behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

29.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

30.—Seasonal Employees. 
(1) "Seasonal Employee" means an employee specifi- 

cally employed to assist with the seasonal production 
requirements of the employer's business. 

(2) A seasonal employee may only be employed during 
the peak period and shall be notified by the employer at the 
time of his/her employment of the expected duration of 
employment. 

(3) An employer shall engage a seasonal employee in 
addition to and not in replacement for current permanent 
employees employed at that establishment pursuant to this 
award. 

(4) The terms and conditions of employment of seasonal 
employees shall be in accordance with Clause 11.—Contract 
of Service of this award. 

(5) A seasonal employee who is re-employed by the 
employer within one calendar year of the employee's 
previous termination from the employer shall have their 
previous service taken into account, as though their 
continuity of service had not been broken in respect of the 
following entitlements only: 

(a) Sick leave for the purposes of Clause 17.— 
Absence through Sickness, of this award. 

(b) Long service leave entitlement for the purposes of 
Clause 21.—Long Service Leave, of this award. 

(c) Superannuation entitlements in accordance with 
this award. 

(6) A seasonal employee cannot be employed beyond the 
period specified in subclause (2) of this clause except where 
employed as a permanent employee. Where a seasonal 
employee is employed as a permanent employee the 
employer shall have the employee's previous service taken 
into account in accordance with subclause (5) of this clause 
and previous service shall include in addition the time 
worked in the seasonal period immediately preceding 
his/her appointment as a permanent employee. 

Named Parties. 
The named parties to the Award are— 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch 

Commercial Minerals Ltd 



Schedule of Respondents. 
Universal Milling Co Pty Ltd now trading as Commercial 

Minerals Ltd, Tomlinson Road, Welshpool WA 6106 
Mineral By-Products Pty Ltd (no longer in business) 
Dated at Perth this 23rd day of May, 1975. 

PERMANENT BUILDING SOCIETIES 
(ADMINISTRATIVE AND CLERICAL OFFICERS) 

AWARD, 1975 
Award No. 26 of 1975. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of April, 1994. 
J. CARRIGG, 

Registrar. 

Permanent Building Societies (Administrative and Clerical 
Officers) Award, 1975 
Award No. 26 of 1975. 

1.—Title. 
This Award shall be known as the Permanent Building 

Societies (Administrative and Clerical Officers) Award, 
1975 and replaces Award No. 14 of 1972 in so far as that 
Award applied to the employers bound by this Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. No Extra Claims 
3. Area 
4. Scope 
5. Term 
6. Hours 

6A. Part-time Employment 
6B. Casual Employees 

7. Overtime 
8. Meal Allowance 
9. Holidays 

10. Rates of Pay 
11. Annual Leave 
12. Sick Leave 
13. Contract of Service 
14. Certificate of Service 
15. Record 
16. Mixed Functions 
17. Aged and Infirm Employees 
18. Board of Reference 
19. General 
20. Long Service Leave 
21. Right of Entry 
22. Deleted 
23. Union Notices 
24. Uniforms 
25. Shift Work 
26. Minimum Staffing—Branches 
27. Reserved Matters 
28. Maternity Leave 
29. Compassionate Leave 

30. Location Allowances 
31. Traineeships 
32. Superannuation 
33. Award Modernisation (Enterprise Agreements) 
34. Home Building Society—Classification Structure 

and Rates of Pay 
Schedule of Respondents 
Schedule—Named Union Party 

2A.—No Extra Claims. 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 
1991) that the Union will not pursue prior to 15th November 
1991 any extra claim, award or overaward, except where 
consistent with the State Wage Principles. 

3.—Area. 
This Award shall operate throughout the State of Western 

Australia. 

4.—Scope. 
This Award shall apply to all workers employed by the 

Employers bound by this Award in the callings contained 
in Clause 10 of this Award and shall include telephone 
attendants and messengers where such workers perform 
clerical work. 

5.—Term. 
This Award shall operate as from the first pay period 

commencing on or after 1st. July 1975 for a period of two 
years expiring on 30th. June 1977. 

6.—Hours. 
(1) Definition—For the purpose of this clause "Establish- 

ment" shall mean any place, location, or address where a 
respondent to the award has established an office and/or 
branch. 

(2) (a) The ordinary hours of duty shall not exceed thirty 
eight in any one week to be worked in a five or five and a 
half day week at the option of the employer. Except in the 
case of shift workers the spread of hours Monday to Friday 
shall be between 7 a.m. and 6 p.m. and on Saturday 7 a.m. 
and 12 noon. 

(b) (i) In establishments where 19 days or less are worked 
in each 4 week cycle, up to 40 hours may be worked in any 
three weeks of such cycle. 

(ii) In establishments where not more than 4 hours are 
worked on one day of each 2 week cycle up to 40 hours in 
any one week may be worked on one of those two weeks. 

(iii) In establishments where a system of flexible working 
hours are worked up to 40 hours may be worked in any one 
week provided that average ordinary hours worked under 
such a system shall not exceed 38 hours. 

(3) All ordinary hours worked on a Saturday shall be paid 
for at the ordinary rate plus twenty Five percent. 

(4) A meal break shall be taken at a time mutually 
arranged between the employer and the worker between the 
hours of 11.30 a.m. and 2.30 p.m. Such break shall not be 
less than one half hour nor more than one hour. 

(5) A tea break of no longer than ten minutes shall be 
allowed not earlier than one hour nor later than three hours 
from: 

(a) the commencement of work; and 
(b) the conclusion of the lunch period, provided that 

the ordinary hours of work following the lunch 
break are not less than three in duration. 

(6) In those establishments where immediately prior to 
the 1st day of January 1986 the ordinary hours of duty 
exceeded thirty eight in any one week the thirty eight hour 
week shall, subject to an agreement being reached under 
subclause (7) or (10) of this clause, be implemented: 

(a) Where specific agreement is reached between the 
employer and employees affected, by one of the 
following methods: 

(i) by employees being required to work not 
more than 19 days in each 4 week cycle; or 



(ii) by employees being required to work not 
more than 4 hours on one day of each 2 week 
cycle; or 

(iii) by employees being required to work not 
more than 6 hours on one day of each week; 
or 

(iv) by employees being required to work less 
than 8 ordinary hours on each day. 

(b) In the event of agreement not being reached under 
paragraph (a) of this subclause, by the following 
methods: 

(i) In establishments employing 15 or more 
employees per week in accordance with this 
award, the subclause (a)(i) method only shall 
be applied. 

(ii) In establishments employing more than 5 but 
less than 15 employees per week in accor- 
dance with this award, the method provided 
by any of subclauses (a)(i), (a)(ii) or (a)(iii) 
only shall be applied. 

(iii) In establishments employing 5 or less em- 
ployees per week in accordance with this 
award any of the subclause (a) methods shall 
be applied. 

(c) In any case where agreement is reached between 
an employer and an employee pursuant to para- 
graph (a) of this subclause, the Union shall be 
notified in writing no later than 7 days prior to the 
implementation of such agreement. 

(d) An employee shall not be required to work on a 
day or partial day when such a day is the rostered 
day or partial day off for that employee, unless 
such employee elects to work on such day. Where 
an employee so elects and such election is 
approved by the employer, all time worked shall 
be paid for at double time, with a minimum 
payment of four hours at double time. 

(e) By agreement, employees may request an alter- 
nate day to the rostered day off within the current 
cycle for personal reasons. 

(f) Schedules of rostered days off will be published 
and displayed in a place accessible to staff six 
months in advance. Rosters shall not be altered 
with less than two weeks notice to the worker 
concerned. 

(g) If a day prescribed as a holiday under Clause 
9.—Holidays of this award falls on a rostered day 
off due to an employee by virtue of placita (i) or 
(ii) of paragraph (a) of this subclause, such 
employee shall be compensated in one of the 
following methods by agreement between the 
employer and the employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

twenty eight days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. Annual leave loading, as 
prescribed by Clause 11 (2)(a) of this award, 
shall not apply to such additional day. 

(7) Employees may be employed under a system of 
flexible working hours to be known as "flexi-time" where, 
and only where, an agreement in writing between an 
employer and the Union allowing for the working of such 
a system has been entered into. 

"Flexi-time" shall only be worked in the establishments 
or parts of establishments specified in the written agreement 
entered into pursuant to this subclause and shall, subject to 
any agreement reached under subclause (10) of this clause, 
be worked on the following basis: 

(a) Ordinary hours shall not exceed 8 hours in any one 
day. 

(b) A lunch break of not less than one half hour nor 
more than one and one half hours shall be taken 
between 12 noon and 2.30 p.m. An employee shall 

not be required to take more than one hour for 
lunch. 

(c) Except in the case of employees ordinarily 
required to work on a Saturday before 12 noon, an 
employee shall not be required by the employer 
to work on a Saturday as part of that employee's 
ordinary hours. 

(d) Subject to the minimal staffing requirements of 
the employer and to the provisions of this 
subclause, employees may select their own start- 
ing, re-starting and stopping or finishing times 
within the following flexi-time periods: 

(i) Monday to Friday— 
7.00 a.m.—9.30 a.m. 
12 noon—2.30 p.m. 
3.30 p.m.—6.00 p.m., and 

(ii) Saturday morning between 7.00 a.m. and 
9.30 a.m. Flexi-time hours accrued on a 
Saturday morning shall accrue at the rate of 
1.25 times the actual time worked. 

(e) During the core periods of 9.30 a.m.—12 noon 
and 2.00 p.m.—3.30 p.m. Monday to Friday and 
in the case of Saturday workers, 9.30 a.m.— 
11.30 a.m., employees shall be at work unless 
absent due to approved leave, sickness or an 
approved rostered day or half day off. 

(f) A tea break of no longer than ten minutes shall be 
allowed not earlier than one hour nor later than 
three hours from: 

(i) the commencement of work; and 
(ii) the conclusion of the lunch period, provided 

that the ordinary hours of work following the 
lunch break are not less than three in 
duration. 

(g) Flexi-time credit hours is time worked in excess 
of the average ordinary weekly hours worked in 
each establishment or in excess of 38 hours in any 
one week whichever is the lesser. 

Flexi-time debit hours is the time by which the 
lesser of the average ordinary weekly hours 
worked in each establishment or 38 hours in any 
one week exceed the hours actually worked. 

(h) Where an employee has accrued 6 hours or more 
of flexi-time credits in the case of a full day, or 
3 hours or more of flexi-time credits in the case 
of a half day an employee may, subject to giving 
reasonable notice, request a rostered day or half 
day off. Such request shall, while being subject to 
the minimal staffing requirements of the em- 
ployer, not be unreasonably withheld. 

(i) For the purpose of paragraph (h) a requirement by 
the employer for notice of not more than seven 
days shall be considered reasonable. 

(j) Where a rostered day or partial day off has been 
granted by the employer and an employee is 
subsequently required to work on that day all 
rostered time off worked on that day shall be paid 
at double time with a minimum payment of four 
hours at the appropriate rate. 

(k) There shall be available to each employee on 
flexi-time a record detailing their current flexi- 
time hours balance. Such record shall be updated 
at regular intervals of not more than two weeks 
duration and shall be available for inspection by 
a duly accredited representative of the Union. 

(1) An employee may accrue up to a limit of 12 
flexi-time credit hours or 8 flexi-time debit hours. 
Where an employee exceeds these limits an 
employer may: 

(i) require that the employee forfeit such credits, 
or 

(ii) eliminate any such debits by means of wage 
deductions. 

(m) Where due to the instructions of the employer, 
other than instructions necessitated by the need to 
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comply with the award, an employee is unable to 
take off accrued flexi-time credits or to make up 
accrued flexi-time debits within a period of 8 
weeks of requesting to do so, the employer shall 
pay such credits at overtime rates or write off such 
debits as the case may be. 

(n) Notwithstanding the provisions of the award 
contained elsewhere than in this paragraph, no 
employee may be directed to work in any one 
week hours in excess of the ordinary weekly hours 
for that establishment except in accordance with 
Clause 7.—Overtime. 

(8) (a) Paragraphs (b) and (c) of this subclause applies to 
all those establishments where immediately prior to the 1 st 
day of January 1986 the ordinary hours of duty exceeded 38. 
In the case of establishments where immediately prior to the 
1st day of January 1986 the ordinary hours of duty were 38 
hours or less paragraphs (b) and (c) of this subclause may 
only be applied after that date, where an employer has 
introduced a system of working ordinary hours on not more 
than 19 days in each 4 weekly cycle, or a system of not less 
than one half day off in each 19 day cycle, or a system of 
flexi-time in accordance with subclause (7) of this clause. 

Unless such a system has been introduced any method of 
payment other than weekly payment by cash introduced 
prior to the said date may only continue for so long as each 
employee so paid agrees. 

(b) (i) The employer may elect to pay employees in cash, 
by cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(ii) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque 
shall be made during the employee's ordinary working 
hours. 

(iii) No employer shall change its method of payment to 
employees without first giving them at least four weeks' 
notice of such change. 

(iv) No employee shall be required to accept a change in 
the method of payment if such change causes hardship. Any 
dispute concerning hardship in a particular case shall be 
referred to a Board of Reference for determination. 

(c) (i) The employer may elect to pay employees weekly 
or fortnightly in accordance with paragraph (b) of this 
clause. 

(ii) No employer shall change the frequency of payment 
to employees without first giving them and the Union at 
least four weeks' notice of such change. 

(iii) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays provided the period for repayment 
shall not be less than 20 weeks, or some other method agreed 
upon by the Union and the employer. 

(9) For the purposes of affecting the rostering off of 
workers as provided by this award, ordinary wages may be 
paid either for the actual hours worked each pay period or 
an amount being calculated on the basis of the average of 
38 hours per week. In establishments where a system of 
flexi-time is worked ordinary weekly wages shall be paid 
on the basis of average ordinary hours worked in each such 
establishment or part thereof. 

(10) Notwithstanding the other provisions of this clause 
an employer and the Union may agree in writing that 
ordinary hours may be worked on a basis other than that 
prescribed by the award. 

(11) Where, at the date of termination, an employee has 
accrued credits or debits of time as a result of one of the 
systems of work entered into under this clause, such credits 
or debits shall be calculated at the employee's ordinary rate 
of pay and added to or deducted from the employee's 
termination pay as the case may be. 

(12) Any dispute concerning the method of implementa- 
tion of the provisions of this clause shall be referred to the 
Commission for conciliation and/or determination. 

6A.—Part-Time Employment. 
(1) Part-time clerical employees shall perform such work 

as required and for that work during ordinary hours shall be 
paid wages as specified in subclause (2) of this clause. 

(2) Part-time clerical employees shall be paid for work 
during ordinary hours pro-rata hourly wage rates calculated 
in accordance with Clause 10.—Rates of Pay of this award. 

(3) (a) Part-time clerical employees may be employed for 
a maximum of 120 hours in each cycle of four weeks and 
paid at ordinary rate provided that they may be employed 
as full-time clerical employees during periods of training. 

(b) A part-time clerical employee who works— 
(i) in excess of 120 hours in a cycle of four weeks, 

or 
(ii) in excess of the weekly ordinary hours of work in 

the establishment, or 
(iii) outside the spread of ordinary hours as provided 

by Clause 6.—Hours of this award. 
shall be paid at overtime rates of time and a half for the first 
two hours and double time thereafter or at the appropriate 
penalty rate for the day and time worked whichever is the 
greater. 

(4) Part-time clerical employees shall not be required to 
work more than 5 hours without a meal break of not less than 
thirty minutes unless he or she would normally cease duty 
within such period of thirty minutes provided that a 
part-time clerical employee may be required to work on in 
an emergency without a meal break, and in such circum- 
stances a meal break will be allowed as soon as practicable. 
Such employees will be paid at overtime rates for time 
worked in excess of 5 hours until such time as the meal break 
is taken. 

(5) Where a public holiday falls on a day of the week on 
which a part-time clerical employee would normally work, 
such part-time employee shall be paid in respect of such 
holiday an amount equal to the amount which he or she 
would have been paid for the ordinary time which he or she 
would have worked if such day had not been a holiday. 

(6) Payment for annual leave and sick pay for part-time 
employees shall be strictly related proportionately in 
accordance with the number of hours worked to the 
conditions prescribed in each establishment for full-time 
employees. 

(7) Subject to any agreement between the employer and 
the employee to the contrary subclauses (6) and (7) of 
Clause 6.—-Hours of this award shall not apply to part-time 
employees. 

6B.—Casual Employees. 
(1) Casual clerks may be employed at an hourly rate for 

a lesser period than four weeks and shall be paid while so 
employed twentyfive per cent in addition to the rates 
prescribed above, with a minimum engagement of four 
hours: Provided that, notwithstanding anything contained in 
this subclause, the basis and terms of employment of casual 
clerks may be varied in any particular case by agreement in 
writing between the employer and the Union. 

(2) Subject to any agreement between the employer and 
the employee to the contrary subclauses (6) and (7) of 
Clause 6.—Hours of L.,is award shall not apply to casual 
employees. 

(3) The provisions of Clauses 9.—Holidays, 11.—Annual 
Leave, 12.—Sick Leave and 28.—Maternity Leave of this 
award do not apply to casual employees. 

7.—Overtime. 
(1) Where work is authorised to be done by an Employer 

in excess of eight hours in any one day or outside the spread 
of hours referred to in Clause 6 such work shall be paid for 
at the rate of time and one half for the first two hours and 
double time thereafter. 
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(2) (a) Work performed on a Saturday after 12 noon or 
on a Sunday shall be paid for at the rate of double time, 

(b) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
one half. 

(3) In the computation of overtime each day shall stand 
by alone. 

(4) An Officer in receipt of a salary in excess of the 
highest rate prescribed in Clause 10.—Rates of Pay for an 
un-classified officer, or the highest rate prescribed in Clause 
34.—Home Building Society—Classification Structure and 
Wage Rates for Grade 2—Advanced General Clerks, 
whichever is appropriate, shall not be entitled to payment 
of overtime at overtime rates. 

(5) (a) An employer may require an officer to work 
reasonable overtime at overtime rates and such officer shall 
work overtime in accordance with such requirement. 

(b) No Union party to this Award or officer or officers 
covered by this Award shall in any way, whether directly 
or indirectly, be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

8.—Meal Allowance. 
(1) An officer required to work overtime for more than 

two hours after his usual ceasing time or after 6.00 p.m., 
whichever is the later, on any day of the week or after 
1.00 p.m. on the day on which the weekly half holiday is 
observed or on a Sunday or any holiday prescribed in Clause 
9.—Holidays of this agreement shall be provided with a 
meal. 

(2) If that meal is not provided the worker shall be paid 
a meal allowance of $4.30 in addition to the appropriate 
overtime payment as prescribed in Clause 7.—Overtime. 

9.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to Clause 7 and subject to hereinafter provided 
be allowed as holidays without deduction of pay, namely 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday by arrangement 
between the parties in lieu of any of the days named in the 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this Award the Employer's establishment or place of 
business, may be closed, in which case an officer need not 
present himself for duty and payment may be deducted but 
if work be done ordinary rates of pay shall apply. 

10.—Rates of Pay. 
The minimum rates of pay for employees covered by this 

Award shall be as follows— 
(1) (a) Automatic Range—Clerical/Administrative 

Officers: 
Per 

Annum 
$ 

At 16 years of age 
>4> 

10,303 
At 17 years of age 11,369 
At 18 years of age 12,964 
At 19 years of age 15,561 
At 20 years of age 17,188 
At 21 years of age or 1st year of adult 

service 18,825 
At 22 years of age or 2nd year of adult 

service 19,238 
At 23 years of age or 3rd year of adult 

service 19,749 

Per 
Annum 

$ 
At 24 years of age or 4th year of adult 

service 20,054 
At 25 years of age or 5th year of adult 

service 20,564 
(b) Classified Clerical/Administrative 

Officers: 
Grade 1—Year 1 21,074 

Year 2 21,490 
Year 3 21,990 
Year 1 22,191 
Year 2 22,698 
Year 3 23,204 
Year 4 23,715 
Year 1 24,225 
Year 2 24,736 
Year 3 25,249 
Year 4 25,758 

(c) Transition: 
Where an employee was employed by 
a respondent to this award prior to the 
beginning of the first pay period com- 
mencing on or after the 20th day of 
September 1988 such employee shall 
retain the right to progress by automatic 
increments in accordance with the fol- 
lowing— 
At 26 years of age or 6th year of adult 

service 21,074 
At 27 years of age or 7th year of adult 

service 21,490 
At 28 years of age or 8th year of adult 

service 21,990 
(2) An unclassified officer employed as a typist or 

stenographer and who performs such work of typing or 
stenography as the case may be for the major and substantial 
part of his/her working time shall be paid an allowance at 
the rate of not less than $176 per annum in the case of a 
typist and $293 per annum in the case of a stenographer in 
addition to the appropriate rate prescribed above provided 
that in the case of a typist the officer has satisfied the Society 
that he/she can attain a speed of 50 words per minute typing 
and in the case of a stenographer a speed of 50 words per 
minute typing and 80 words per minute shorthand. 

11.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks leave with payment at his ordinary rate 
of wage shall be allowed annually to a worker by his 
employer after a period of twelve months continuous service 
with such employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of \lxl2 per cent calculated on his ordinary 
rate of wage. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(c) A worker in receipt of a weekly wage prescribed by 
this award for the classification of Grade 2(d) with the 
addition of twenty per centum may be employed on the basis 
that the annual leave loading prescribed in paragraph (a) 
hereof may be calculated on a rate other than his ordinary 
rate provided that such rate is not less than the Grade 2(d) 
rate. 

This paragraph only applies to a worker who has signed 
a statement in his own handwriting to this effect at the time 
of his engagement or to a worker employed on this basis 
prior to 30th April 1981. 

(3) If any Award holiday falls within a worker's period 
of annual leave and is observed on a day which in the case 
of that worker would have been an ordinary working day, 
there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

Grade 2— 

Grade 3— 
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(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period a worker lawfully leaves 
his employment, or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid one thirteenth of a week's pay at his ordinary rate 
of wage in respect of each completed week of continuous 
service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, a worker whose employment 
terminates after he has completed a twelve monthly 
qualifying period and who has not been allowed the leave 
prescribed under this award in respect of that qualifying 
period shall be given payment in lieu of so much of that 
leave as has not been allowed, unless— 

(1) he has been justifiably dismissed for misconduct; 
and 

(it) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 

(6) With the consent of the employer and the employee, 
annual leave may be taken in more than one period of leave 
provided that one of these periods shall not be less than two 
weeks. 

(7) No worker shall be required to proceed on annual 
leave unless at least two weeks prior notice is given. The 
employer shall, as far as practicable, arrange to grant annual 
leave to suit the convenience of the worker. In the event of 
disagreement on any proposed alteration to annual leave 
arrangements once they are made by an employer and 
worker the matter shall be determined by a Board of 
Reference. 

12.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at a rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absence of two days or less unless after two 
such absences in any year of service the employer requests 

in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 11—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 11—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

13.—Contract of Service. 
(1) An employer may direct an officer to carry out such 

duties as are within the limits of the officer's skill, 
competence and training. 

(2) The employment of an officer shall be terminable by 
two weeks' notice on either side. If such notice is not given 
two weeks salary shall be paid or forfeited as the case may 
be. Provided that an officer may be summarily dismissed for 
gross misconduct in which case he shall be paid up to the 
time of dismissal only. 

14.—Certificate of Service. 
On termination of service an officer shall, on request, be 

given a Certificate setting out the length of service and 
duties performed. 

15.—Record. 
A record shall be kept in each establishment of the 

Employer wherein shall be entered— 
(1) the name of each officer; 
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(2) the age of each officer if under twenty-one years 
of age; 

(3) the nature of the work performed by each officer; 
(4) the wages and the overtime (if any) paid each 

week; 
Any system of automatic recording by means of machines 

shall be deemed to comply with this provision to the extent 
of the information recorded. 

Such record shall be opened to the inspection of a duly 
accredited representative of the Union during usual business 
hours. 

16.—Mixed Functions. 
An officer relieving another officer who is engaged on a 

higher class of work carrying a higher minimum rate of pay 
for a period of not less than one week continuously shall be 
paid the higher minimum rate appropriate to the position 
whilst so employed. 

17.—Aged and Infirm Workers. 
(1) Any officer who, by reason of old age or infirmity, is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the Employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board of 
Reference, and pending the decision of the Board, the officer 
shall be entitled to work for and be employed at the proposed 
lesser rate. 

18.—Board of Reference. 
(1) The Commission hereby appoints for the purpose of 

this Award a Board of Reference consisting of a chairman 
and two other members who shall be appointed pursuant to 
Regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations 1974. 

(2) The Board of Reference is hereby assigned the 
functions of allowing, approving, fixing, determining or 
dealing with any matters of difference between the parties 
in relation to any matter which, under this Award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

19.—General. 
(1) In the event of the death of an officer the cash 

equivalent of all annual leave due at the time of death shall 
be paid to the officer's dependants or personal representa- 
tive. 

(2) No officer shall as a result of the operation of this 
Award be reduced in salary or suffer any loss of conditions 
which he or she may have enjoyed to the date of this award. 

(3) In any week where an officer requests he shall be 
supplied with the details of the amount of the ordinary wages 
due, the overtime and of all deductions made from the gross 
earnings. 

20.—Long Service Leave. 
1.—Right to Leave. 

A worker shall, as herein provided, be entitled to leave 
with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 

transmittee—the period of the continuous service which the 
worker has had the transmittor (including any such service 
with any prior transmittor) shall be deemed to be service of 
the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

(Section 6 reads)— 
"6. (1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection 
(3) of this section, be deemed to be a 
subsidiary of another corporation, if, 
(a) that other corporation— 

(i) controls the composition of the 
board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital); or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's 
board of directors shall be deemed to be 
controlled by another corporation if that 
other corporation by the exercise of some 
power exercisable by it without the consent 
or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this 
provision that other corporation shall be 
deemed to have power to make such an 
appointment if— 

(a) a person cannot be appointed as a 
director without the exercise in his 
favour by that other corporation of such 
a power; or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation— 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable— 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is concerned 
only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidi- 
ary of that other corporation, not 
being a subsidiary which is con- 
cerned only in a fiduciary capacity; 
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shall be treated as held or exercisable by 
that other corporation; 

(c) any shares held or power exercisable by 
any person by virtue of the provisions 
of any debentures of the first-mentioned 
corporation or of a trust deed for 
securing any issue of such debentures 
shall be disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other corpora- 
tion or its subsidiary (not being held or 
exercisable as mentioned in paragraph 
(c) of this subsection) shall be treated as 
not held or exercisable by that other 
corporation if the ordinary business of 
that other corporation or its subsidiary, 
as the case may be, includes the lending 
of money and the shares are held or 
power is so exercisable by way of 
security only for the purposes of a 
transaction entered into in the ordinary 
course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation 
shall be read as a reference to a corporation 
of which that last-mentioned company or 
corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company 

of another corporation, that first-men- 
tioned corporation and that other corpo- 
ration shall for the purposes of this Act 
be deemed to be related to each other." 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of fifteen working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing-down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause:— 
Where a worker has completed at least fifteen years' 

service the amount of leave shall be— 
(a) in respect of fifteen years' service so completed— 

thirteen weeks' leave; 
(b) in respect of each ten years' service completed 

after such fifteen years—eight and two-thirds 
weeks' leave; 

(c) on the termination of the worker's employment— 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of thirteen weeks for fifteen 
years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least ten years' 
service but less than fifteen years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service bears to fifteen years. 
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(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before the 1 st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of thirteen weeks' 
leave for fifteen years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 

employer's establishment and the workers' cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
the Special Board of Reference the employer shall 
give to a worker at least one month's notice of the 
date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks' entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits 
to be Brought into Account. 

(1) Any employer may be agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
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with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years' service or employment or an accrued right on 
a worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

21.—Right of Entry. 
A duly accredited representative of the Union shall be 

permitted to interview any officer on legitimate Union 
business on the business premises of his Employer during 
the recognised meal hour of the officer with the permission 
of his Employer (which permission shall not be unreasona- 
bly withheld) but this permission shall not be exercised more 
than once in any one week without the consent of the 
Employer. 

22.—Deleted. 

23.—Union Notices. 
The Employer shall allow a copy of this Award, if 

supplied by the Union, to be posted in a place which is easily 
accessible to the officers. 

24.—Uniforms. 
Where uniforms are required to be worn they shall be 

supplied by the Employer. 

25.—Shift Work. 
(1) An employer may work his establ ishment on shifts but 

before doing so shall give notice of his intention to the union 
and of the intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(2) (a) Where any particular process is carried out on 
shifts other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any prescribed holiday. 

(3) A shift worker when on afternoon or night shift shall 
be paid for such shift fifteen per cent more than his ordinary 
rate. 

(4) (a) All work performed on a rostered shift, when the 
major portion of such shift falls on a Saturday, Sunday or 
a prescribed holiday shall be paid for as follows: 

Saturday, at the rate of time and one half. 
Sunday, at the rate of time and three quarters. 
Prescribed Holiday, at the rate of double time and one 
half. 

(b) These rates shall be paid in lieu of the shift allowances 
prescribed in subclause (3) of this clause. 

(5) When a shift worker is rostered off duty on a holiday 
prescribed by Clause 9 of this award he shall be allowed a 
day in lieu with pay to be added to his annual leave or to 
be taken at some other time as mutually agreed between 
himself and the employer. 

(6) Notwithstanding the provisions of subclause (3) 
hereof Town and Country Permanent Building Society shall 
continue to pay a ten per cent shift allowance plus milage 
rates or taxi fares for work on afternoon shift. 

26.—Minimum Staffing—Branches. 
(1) Subject to subclause (3) of this clause there shall be, 

with the exception of short periods required by employees 
for the purpose of attending to personal needs, a minimum 
of two employees present in branches at all times that the 
branch is open for business. For the purpose of this 
subclause short periods required for attending to personal 
needs does not include meal breaks, unless the Union and 
the employer concerned have otherwise agreed in writing. 

(2) For the purpose of this clause, a Branch is an 
establishment so designated and shall include all establish- 
ments or parts of establishments where the major part of the 
work includes the transference of money across a counter 
and the holding of cash for the purposes of such transactions 
in cash draws associated with such a counter; provided that 
a Branch does not include an Agency except where such 
agency is staffed by an employee of a respondent. 

(3) The requirement for a minimum of two employees 
may be waived by agreement between the Union and the 
employer concerned where a Branch is located within a shop 
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or open office and where access to such Branch is only 
through the said shop or office and where such shop or office 
is attended by at least one person at all times; provided that 
the Union shall not unreasonably withhold such agreement. 

27.—Reserved Matters. 
Liberty is reserved for the Union to apply on or after 15th. 

November 1975 to amend this award with regard to the 
following matters— 

(1) Clause 8.—Meal Allowance, as to the quantum 
payable. 

(2) Clause 10.—Rates of Pay, as to the rates payable 
to male officers and female classified officers. 

28.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 

less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 
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(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

29.—Compassionate Leave. 
(1) An employee shall, on the death of the spouse, father, 

mother, brother, sister, child, step-child, or guardian of 
dependent children of the employee be entitled to leave up 
to and including the day of the funeral of such relation; such 
leave, for a period not exceeding two days in respect of any 
such death, shall be without loss of any ordinary pay which 
the employee would have received if he had not been on 
such leave. 

(2) The right to such paid leave shall be dependent on 
compliance with the following conditions: 

(a) The employee shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation, and in respect of a death overseas of a 
prescribed relative, the employee shall provide to 
his employer such evidence that he is attending the 
funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the employee to his employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which 
coincides with any other period of leave entitle- 
ment under this award or otherwise. 

(3) The provisions of this clause are minimum conditions 
only. If prior to the date of this amendment (22/5/81) an 
employer would have usually allowed paid leave for a period 
or reasons in excess of those prescribed by this clause that 
practice shall be continued. 

30.—Location Allowances. 

(1) Subject to the provisions of this clause, in addition to 
the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11.30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dampier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Golds worthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 
Shark Bay 11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Tfeutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 
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(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 3373%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 

first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

31.—Traineeships. 
(1) Scope: 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions: 
For the purposes of this clause— 

The "Australian Traineeship System" means a 
structured system of on the job training with an 
employer and off the job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAPE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial Training Act 1975 or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the State Management 
Committee has the same representatives structure and 
decision making processes as that Committee. 

(3) Objective: 
(a) The object of this clause is to provide the form and 

substance of the conditions of employment, 
including the rates of pay, applicable to persons 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this Award. 

(b) An objective of the Australian Traineeship System 
is to provide employment and training opportuni- 
ties for young people so as to enhance their skill 
levels and future employment prospects. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provision of the Industrial and 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part time or 
casual basis. 

(c) The Traineeship Scheme shall be for a minimum 
period of 12 months but this period may be varied 
with the agreement of the Union and the employer 
and with the approval of the State Management 
Committee. 

(5) Duties and Responsibilities: 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the ap- 
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proved off-the-job training as prescribed in the 
training system. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-the-job training course 
and shall provide the on-the-job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) (i) The overall Traineeship Scheme will be 
monitored by officers of the Department of 
Employment and Training. 

(ii) An accredited representative of the Union 
shall have access during ordinary working 
hours to inspect the relevant training records 
and work books and subject to the approval 
of the employer, which shall not be unreason- 
ably withheld, may interview a trainee with 
respect to his/her progress in the Scheme. 

(e) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions of 
this clause, terminate or otherwise prejudice the 
employment of any full-time employee of that 
employer. 

(f) An employer shall not engage a trainee to occupy 
and perform the duties of any vacant full-time 
clerical position that, if it were not for the 
vacancy, would normally be occupied by an adult 
employee. 

(6) Overtime and Shift Work: 
Overtime and Shift Work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work alone. 

(7) Wage Rates: 
The weekly wages payable to a trainee shall be 

determined by multiplying the appropriate rate of pay 
prescribed in this award by 39 which represents actual weeks 
spent on the job and dividing that sum by 52 to provide a 
weekly wage. 

32.—Superannuation. 
(1) Definitions: 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail Em- 

ployees' Superannuation Plan; or 
(ii) Westscheme; or 

(iii) any other approved occupational superannua- 
tion fund; or 

(iv) any other approved occupational superannua- 
tion fiind to which an employer or employee 
who is a member of the religious fellowship 
known as the Brethren elects to contribute. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay- 
ments where appropriate, in charge rates, shift 
penalties and any overaward payments, together 
with any other all purpose allowance or penalty 
payment for work in ordinary time and shall 
include in respect to casual employees the 
appropriate casual loadings prescribed by this 
award, but shall exclude any payment for overtime 
worked, vehicle allowances, fares or travelling 
time allowances (including payments made for 
travelling relating to distant work), commission or 
bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with 
the employer, who becomes a member of the fund, 
and for whom 3% of ordinary time earnings equals 
$2.00 per week or more. The sum of $2.00 shall 
be increased to correspond to increases in admin- 
istrative charges in Westscheme from time to 
time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Choice of Fund: 

(a) Existing employers as at the date of this order 
must notify the Union of the fund in subclause 
(l)(b)(iii) to which they intend to contribute and 
the date of commencement of contributions. 

(b) The Union must be notified in writing of the 
choice of fund and the date of commencement of 
contributions referred to in paragraph (a) within 
30 days of the date of this order. 

(c) Future employers must notify in writing the Union 
of the fund in subclause (l)(b)(iii) into which they 
intend to contribute and the intended date of the 
commencement of contributions at least 30 days 
prior to the payment of the first contributions to 
the fund. 

(d) Within 30 days of the notice referred to in 
paragraphs (b) and (c) the Union may challenge 
the suitability of the proposed fund by notifying 
both the Commission and the employer of a 
dispute. 

(3) Contributions: 
(a) An employer shall, subject to subclauses (11) and 

(12), contribute to a fund referred to in subclause 
(l)(b) in respect of all eligible employees an 
amount equal to 3% of each employee's ordinary 
time earnings each week with effect from the first 
pay period on or after 1 July, 1989, or the 
employee's commencement date, whichever is the 
later. 

(b) Employer contributions together with any em- 
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other times and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) annual leave or any other payments paid out 

on termination. 
(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Union and the employer. 

(5) Employer to Continue Participation: 
An employer who participates in the fund shall not cease 

participation in the fund whilst employing any eligible 
employee. 

(6) Cessation of Contributions: 
The obligation of the employer to contribute to the fund 

in respect of an eligible employee shall cease on the last day 
of an eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund: 
(a) Where an employer has failed to make application 

to participate in a fund or has failed to make 
payments to a fund, the employer shall be required 
to make application to participate in a fund or to 
make payments to a fund within seven days of the 
failure being brought to the employer's attention 
by any person. 

(b) Where there has been a failure to make application 
to participate in a fund, upon acceptance by the 
trustee the employer shall make a once only 



contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
would otherwise have been payable in accordance 
with this clause. 

(c) Where there has been a failure to make payments 
to a fund the employer shall make a once only 
contribution to a fund in respect of each eligible 
employee equivalent to the contributions which 
the employer has failed to pay. 

(8) Employees' Additional Voluntary Contributions: 
(a) Where the rules of the fund allow an eligible 

employee to make additional contributions an 
eligible employee may elect to make additional 
contributions to the fund and the employer shall, 
where an election is made upon the direction of 
the employee deduct contributions from the 
employee's wages and pay them to the fund in 
accordance with the direction of the employee and 
the rules of the fund. 

(b) If 3% of an employee's ordinary time earnings are 
less than $2.00 and the employee elects: 

(i) to make voluntary contributions to the fund; 
or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be payable to 
the fund. 

(9) Existing Superannuation Arrangements: 
No employer shall be excluded from this clause on the 

basis of existing voluntary superannuation arrangements. 
(10) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any or all 

of the parties to this award from entering into other awards 
or agreements which have the effect of superseding the 
superannuation provisions contained in this clause. 

(11) Suspension: 
(a) Where, pursuant to subclause (2)(d) the Union 

challenges an employer's choice of fund, the 
employer shall not make contributions to that fund 
until the dispute has been resolved by the 
Commission. 

(b) The contributions not made pursuant to paragraph 
(a) shall be made to the appropriate fund in 
accordance with subclause (3)(a) following the 
resolution of the dispute by the Commission. 

(12) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee commencing employment, which- 
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para- 
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee commencing employment, which- 
ever is the later 

provided that an employer shall make contribu- 
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) The letter of denial shall be in the following form: 
"To (employer) 

I have received an application for membership 
of the non-contributory Superannuation Fund and 
understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(e) A copy of the letter of denial shall be forwarded 
to the Union. 

(13) Preservation: 
The provisions of this clause shall not apply to any 

employer who has entered into an arrangement to pay 
superannuation contributions into any other approved 
occupational superannuation fund and such arrangement has 
been ratified by either the Western Australian Industrial 
Relations Commission or the Australian Industrial Relations 
Commission. 

33.—Award Modernisation (Enterprise Agreements). 
(1) The parties are committed to modernising the terms 

of this award. 
(2) Employers and employees covered by this award may 

reach agreement at the level of individual enterprises to 
provide for more flexible working arrangements, improved 
quality of working life, enhanced skills and job satisfaction. 
Such Enterprise Agreements may involve a variation in the 
application of award provisions in order to meet the 
requirements of individual enterprises and their employees. 
Agreements may be negotiated and consequential award 
variations processed in accordance with subclause (3) of this 
clause. 

(3) The Union will discuss all matters relating to 
increased flexibility that are raised by the employer. Any 
such discussion with the Union shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any 
agreement. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

34.—Home Building Society—Classification Structure and 
Rates of Pay. 

(1) This clause replaces Clause 10.—Rates of Pay of the 
Award insofar as it applies to clerical employees employed 
by Home Building Society. 
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(2) The following shall be the minimum rates of pay for 
employees covered by this award employed by Home 
Building Society: 

(a) Adult employees Per Annum 
$ 

(i) Grade 1—General 18,825—19,238 
(ii) Grade 2—Advanced 

General Clerk 19,749—20,564 
(iii) Grade 3—Senior Clerk 21,074—-21,990 
(iv) Grade 4—Specialists 22,191—24,088 
(v) Grade 5—Supervisor/ 

Senior Specialist 24,225—25,758 
(b) Junior employees 

Employees less than 21 years of age shall 
receive the appropriate percentage of the mini- 
mum wage of the grade for their minimum wage 
of the grade for their position: 

17 year old 60.39% of relevant Grade 
18 year old 68.86% of relevant Grade 
19 year old 82.65% of relevant Grade 
20 year old 91.30% of relevant Grade 

On turning 21 years of age employees shall 
receive the full minimum range of the grade for 
the position. 

(3) No employee shall as a result of the implementation 
of this classification structure suffer any reduction in wages 
or conditions which the employee was receiving as at 1 
October 1991. 

(4) Wage increases shall occur according to the following: 
(a) Employees who are under 21 years of age shall 

receive increases according to their age. 
(b) Adult employees shall receive performance incre- 

ments within their classified grade. 
The finalisation of the process by which this 

will occur is to be determined. 
A formal appraisal system will be used that 

shall measure performance and determine the 
magnitude of any increase. Employees with less 
than satisfactory performance will not receive 
increases. The system will include provisions on 
counselling and training to be used in such cases. 

(c) Employees promoted from one grade to the next 
grade shall commence on the minimum rate of pay 
prescribed for the higher grade. 

(5) An employee solely engaged for five days or more on 
duties classified at a higher grade than his/her ordinary grade 
shall be paid the base rate of the higher grade whilst so 
engaged. 

(6) Transitional arrangements: 
To enable an orderly transition the following arrange- 

ments shall apply: 
(a) An employee shall be transferred to the new 

classification structure as of the first pay period 
commencing on or after 1 October 1991. 

(b) Employees in receipt of a wage less than the 
minimum rate of pay for that grade shall receive 
the minimum rate of pay for that grade. 

(c) Employees in receipt of a rate of pay higher than 
the maximum rate of pay for that grade shall be 
"red circled" until the rate of pay they receive is 
equal to the maximum rate of pay for that grade. 

(d) Employees who are paid a rate of pay within the 
rate for the grade of the position occupied shall 
continue to receive that rate of pay. 

(e) All employees "red circled" in accordance with 
paragraph (c) of this subclause shall not receive 
any increase or any State Wage Case increases 
until their current rate of pay falls within the range 
for the grade of the position occupied. 

(7) New employees commencing with the Society shall 
receive the minimum rate of pay for the grade of the position 
offered. Movement within the range shall occur in accor- 

dance with subclause (4). 
(8) Prior to 1 March 1992, the parties agree to consult and 

to address any problems arising from the operation of the 
new structure and criteria. 

(9) Award grading structure: 
GRADE 1—GENERAL CLERKS 
A General Clerk is an employee who undertakes a range 

of tasks which require the basic general clerical skills. 
A Grade 1 Clerk would be expected to have no or limited 

responsibility and discretion over the content of work 
performed. Direct supervision is required. No or limited 
experience is necessary initially as training will be per- 
formed 'on the job' or by the Society's training sections. 

GRADE 1—CLERICAL/OFFICE SKILLS INCLUDE: 
COMMUNICATION SKILLS— 
Written—information recording, note taking, correspon- 

dence to clients. 
Oral—communication with clients by telephone and at 

counter. 
INFORMATION HANDLING SKILLS— 
Mailroom, filing, collating, record keeping, documenta- 

tion procedures. 
TECHNICAL SKILLS— 
Telex operations, simple calculating, operation of photo- 

copy machines, keyboarding, typewriting (copy typing) 
basic data entry, general cash handling under supervision. 

INTERPERSONAL SKILLS— 
Initial client/public contact point. 

GRADE 2—ADVANCED GENERAL CLERKS 
An Advanced General Clerk is an employee who 

undertakes a range of advanced clerical duties and who 
possesses extensive experience in the appropriate Grade 1 
skills. 

The employee will have a sound knowledge of the 
Society's structure and its systems, will probably have 
experience in a number of positions within the Society, and 
have become competent in the particular interaction of 
Society systems. 

The employee will therefore be multi-skilled in the sense 
that they can transfer from one department to another with 
minor job specific 'on the job' training. 

GRADE 3—SPECIALIST CLERK 
A Specialist Clerk is an employee who undertakes a range 

of special clerical duties and who would have appropriate 
skills as at Grade 2 and, in addition, possess and use 
extensively a number of the following skills: 

COMMUNICATION SKILLS— 
Sound written skills—e.g. letter composition, travel 

itineraries, servicing meetings. 
Sound oral skills—e.g. telephonist on a major switch- 

board. 
TECHNICAL SKILLS— 
Full proficiency, complex calculations by systems or 

calculator. Typewriting, audio transcription, word process- 
ing full proficiency in advance data processing, shorthand 
transcription stenographic, secretarial computer operation. 

INTERPERSONAL SKILLS— 
Advanced client/public contact involving responsibility 

to enterprise—e.g. arrears, telephone marketing, etc. 
BUSINESS/FINANCIAL KNOWLEDGE AND 

SKILLS— 
Understanding of methods and procedures necessary to 

undertake the following job functions—accounts, payroll, 
arrears, purchasing and other related job functions. 

QUALITY ASSURANCE— 
Responsible for quality of own work and/or those 

supervised. 
KNOWLEDGE OF ENTERPRISE/INDUSTRY— 
Sound knowledge of enterprise structure and its products. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1073 

ORGANISATIONAL/PLANNING SKILLS— 
Plans own work schedule and/or up to 3 others. 
SUPERVISORY SKILLS 
Limited, up to 3 employees. 
TRAINING DELIVERY— 
Provided limited in-house training. A Grade 3 Clerk 

would be expected to have responsibility and accountability 
for their own work within an established structure. General 
supervision is necessary. 

GRADE 4—SENIOR SPECIALIST CLERK 
A Senior Specialist Clerk is an employee who undertakes 

senior specialist clerical functions involving greater respon- 
sibility and accountability to the enterprise. A Grade 4 
Senior Clerical Officer would have appropriate skills as at 
Grade 3 and in addition possess and use extensively a 
number of more complex skills as identified. 

COMMUNICATION SKILLS— 
Report writing, provision of written advice—e.g. Re- 

search Assistant. 
Interviewing, oral presentation to groups, meetings, etc. 
TECHNICAL SKILLS— 
Stenographic, senior secretarial, word processing (com- 

plex), computer based accounting (senior accounts clerk), 
computer applications, complex data processing. 

INTERPERSONAL SKILLS— 
Client/public liaison, internal liaison—e.g. personal assis- 

tant. 
BUSINESS/FINANCIAL KNOWLEDGE AND 

SKILLS— 
Understanding of methods and procedures necessary to 

undertake the following job functions at a senior clerical or 
supervisor's level: 

accounts, payroll/personnel, cost accounting and other 
related job functions. 

QUALITY ASSURANCE— 
Plans own work schedule and may plan schedules of 

others. 
KNOWLEDGE OF ENTERPRISE/INDUSTRY— 
Specific knowledge of enterprise operations and corpo- 

rate structure and basic knowledge of the industry in which 
the enterprise operates. 

OPERATIONAL/PLANNING SKILLS— 
May participate in problem solving and/or decision 

making in relation to operational issues in own work section. 
SUPERVISORY SKILLS— 
Up to 8 employees. 
TRAINING DELIVERY— 
May provide in-house training. 
A Grade 4 Senior Specialist Clerk has considerable 

discretion in organisation of their own work within 
prescribed limits. Limited supervision is required. 

GRADE 5—CLERICAL OFFICER 
A Clerical Officer is an employee who works at a senior 

level and has highly specialised skills. A Grade 5 Clerical 
Officer would have recognised and appropriate skills as at 
Grade 4 and in addition be expected to possess and use 
extensively a number of the following skills. 

COMMUNICATION— 
Highly complex communication skills including negotia- 

tion. 
TECHNICAL SKILLS— 
At a senior level including research/investigation and 

problem solving, senior computer application. 
INTERPERSONAL SKELLS— 
Complex, including counselling and performance ap- 

praisal. 
BUSINESS/FINANCIAL KNOWLEDGE AND 

SKILLS— 
Specialist e.g. Bookkeeper, Payroll Supervisor, Assistant 

Accountant. 

QUALITY ASSURANCE— 
Responsible for own work and/or check quality of work 

of section (over 8 employees). 
KNOWLEDGE OF ENTERPRISE/INDUSTRY— 
Detailed knowledge of the enterprise's operations/corpo- 

rate structure and should have knowledge of the industry in 
which the enterprise operates. 

ORGANISATION/PLANNING SKILLS— 
Complex—impacts on enterprise structure. 
SUPERVISORY SKILLS— 
Over 8 employees. 
TRAINING DELIVERY— 
Design and delivery of training programmes. 
A Grade 5 Clerical Officer may work independently and 

have responsibility and accountability for own work and/or 
make decisions which have some impact on the productivity 
of the enterprise. Minimal supervision is required. 

Dated at Perth this 30th day of September, 1975. 

Schedule of Respondents. 
Home Building Society 

Schedule—Named Union Party. 
The Federated Clerks' Union of Australia, Industrial 

Union of Workers, W.A. Branch is a named party to this 
Award. 

PRINTING AWARD 
No. 9 of 1969. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 15th day of March, 1994. 
J. CARRIGG, 

Registrar. 

Printing Award. 
AWARD No. 9 of 1969. 

1.—Title. 
This Award shall be known as the Printing Award, as 

varied and consolidated, and replaces Award No. 12 of 1960 
as varied. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Term 
5. Area 
6. Trade Union Training Leave 
7. Contracting Out of the Award Prohibited 
8. Terms of Employment 

8A. Introduction of Change 
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8B. Redundancy 
9. Aged and Infirm Employees 

10. Casual Employees 
11. Rate of Wages 
12. Stand By for Work 
13. Call Back 
14. Employees Missing Usual Conveyance 
15. Rest Interval for Females 
16. Meal Period 
17. Part Time Employees 
18. Payment of Wages and Pay Day 
19. Hours of Work 
20. Shift Work 

20A. Implementation of Shorter Hours 
21. Overtime 
22. Public Holidays 
23. Annual Leave 
24. Sick Leave 
25. Bereavement Leave 
26. Maternity Leave 

26A. Adoption Leave 
27. Jury Service 
28. Production of Drawings 
29. Proof Reading 
30. Letterpress and Lithographic Printing Conditions 
31. Glueing Machines 
32. Restrictions on Taking Work Off an Employer's 

Premises 
33. Letting and Hiring of Premises or Plant 
34. Mixed Functions 
35. Limitation of Employment of Juniors 
36. Apprentices 

36A. Adult Apprentices 
37. Health Notices 
38. Health Provisions 
39. Change Rooms and Dressing Time 
40. Protection of Clothing 
41. Employer to Provide Facilities 
42. Bronzing or Dusting-Off 
43. First-Aid Chest 
44. First-Aid Attendant 
45. Guillotine Machine Work 
46. Platen Machines Used for Carton Cutting 
47. Time and Wages Records 
48. Right of Entry 
49. Union Delegate 
50. Board of Reference 
51. Settlement of Disputes 
52. Posting of Award and Union Notices 
53. Interpretation of Award 
54. Production 
55. Long Service Leave 

Schedule A.—Respondents 
Schedule B.—Named Union Party 
Schedule C.—Guidelines—-Maximum Plant Ca- 

pacity Utilisation/Continuous Ma- 
chine Operation 

Schedule D.-—Small Offset Traineeship 

3.—Scope. 
This award shall apply to all employees employed in the 

classifications set out in Clause 11.—Rates of Wages of this 
award, provided that this award shall not apply to work done 
in connection with the production of a daily newspaper. 

4.—Term. 
This award shall operate for a period of three years from 

the date as from the beginning of the first pay period 
commencing after the date hereof. (The date of this award 
is the 30th day of March, 1972). 

5.-—Area. 
This Award shall operate over the whole of the State of 

Western Australia. 

6.—Trade Union Training Leave. 
(1) Subject to subclause (2) hereof, a union delegate (or 

officer of the chapel elected in accordance with the rules of 

the Union) with not less than 6 months' service with the 
employer shall, upon application in writing be granted up 
to five days' leave with pay each calendar year non- 
cumulative to attend courses conducted or approved by the 
Trade Union Training Authority which are designed to 
promote good industrial relations and industrial efficiency 
with the industry. 

The application to the employer must include the nature, 
content and duration of the course to be attended. 

(2) In each establishment employing more than 10 weekly 
employees under this award, the employer may be requested 
to approve leave in accordance with this clause subject to 
the following limitations: 

(a) Where the employer employs 11 and not more 
than 20 weekly employees under this award, one 
delegate or officer of the chapel may be granted 
5 days' leave in any 12 month period. 

(b) Where the employer employs more than 20 and 
not more than 30 weekly employees under this 
award, 2 delegates or officers of the chapel may 
each be granted 5 days' leave in any 12 month 
period. 

(c) Where the employer employs more than 30 and 
not more than 50 weekly employees under this 
award, 3 delegates or officers of the chapel may 
each be granted 5 days' leave in any 12 month 
period. 

(d) Where an employer employs more than 50 and not 
more than 90 weekly employees under this award, 
4 delegates or officers of the chapel may each be 
granted 5 days' leave in any 12 month period. 

(e) Where the employer employs more than 90 
weekly employees under this award, 5 delegates 
or officers of the chapel may each be granted 5 
days' leave in any 12 month period. 

(3) The granting of leave pursuant to this clause shall be 
subject to the employee or the union giving not less than four 
(4) weeks' notice of the intention to attend such course or 
such lesser period of notice as may be agreed by the 
employer. 

(4) (a) The granting of leave pursuant to this clause shall 
be subject to the employer being able to make adequate 
staffing arrangements amongst current employees during the 
period of such leave. 

(b) An employer shall not use this subclause to avoid an 
obligation under this clause. 

(5) Leave of absence granted pursuant to this clause shall 
count as service for all purposes of this award. 

(6) Each employee on leave approved in accordance with 
this clause shall be paid all ordinary time earnings. For the 
purpose of this subclause "ordinary time earnings" for an 
employee means the classification rate, over-award payment 
and shift loading which otherwise would have been payable. 

(7) All expenses (such as travel, accommodation and 
meals) associated with or incurred by the employee 
attending a training course as provided in this clause shall 
be the responsibility of the employee or the Union. 

(8) An employee may be required to satisfy the employer 
of attendance at the course to qualify for payment of leave, 
unless the employee would otherwise have been entitled to 
payment under clause 24.—Sick Leave, of this award. 

(9) An employee granted leave pursuant to this clause 
shall, upon request, inform the employer of the nature of the 
course attended and their observations on it. 

(10) In the event a scheduled rostered day off falls within 
a period of leave approved pursuant to this clause, no 
alternative day off shall be substituted in lieu. 

(11) Either party may refer any disagreement in the 
application of this clause to the Western Australian 
Industrial Relations Commission for assistance in the 
resolution of the matter. 

(12) Leave is reserved to the Union to apply for variation 
of subclause (2) of this clause. 
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7.—Contracting Out of the Award Prohibited. 
An employee covered by the terms of this award shall be 

paid not less than the wage prescribed by this award and 
shall work in accordance with provisions not less advanta- 
geous to him than the provisions of this award notwithstand- 
ing anything to the contrary determined by the employer or 
by the employer in agreement with the employee. 

8.—Terms of Employment. 
(1) No person shall be employed except as— 

(a) a weekly time employee; or 
(b) a casual time employee. 

(2) A weekly time employee to become entitled to 
payment of a weekly wage shall perform such work as the 
employer shall from time to time require on the days and 
during the hours usually worked by such employee. 

(3) Termination of Employment: 
(a) Notice of Termination by Employer 

(i) In order to terminate the employment of a 
weekly time employee the employer shall 
give to the employee the following notice: 

Period of Continuous Period of Notice 
Service 

1 year or less 1 week 
Over 1 year and up to the 
completion of 3 years 2 weeks 
Over 3 years and up to 
the completion of 5 years 3 weeks 
Over 5 years 4 weeks 

(ii) In addition to the notice in subparagraph (i) 
of paragraph (a) of subclause (3) of this 
clause, the employees over 45 years of age 
at the time of giving the notice with not less 
than two years' continuous service, shall be 
entitled to an additional week's notice. 

(iii) Payment in lieu of the notice prescribed in 
subparagraphs (i) and (ii) of paragraph (a) of 
subclause (3) of this clause shall be made if 
the appropriate notice period is not given. 
Provided that employment may be termi- 
nated by part of the period of notice specified 
and part payment in lieu thereof. 

(iv) In calculating any payment in lieu of notice 
the wages an employee would have received 
in respect of the ordinary time he or she 
would have worked during the period of 
notice had his or her employment not been 
terminated shall be used. 

(v) The period of notice in this clause shall not 
apply in the case of dismissal for conduct that 
justifies instant dismissal, including malin- 
gering, inefficiency or neglect of duty, or in 
the case of casual employees, apprentices, or 
employees engaged for a specific period of 
time or for a specific task or tasks. 

(vi) For the purpose of this clause, "period of 
continuous service" means the period during 
which the employee has served the employer 
under an unbroken contract of employment. 

(b) Notice to Commence 
Notice may be given on any day of the week 

provided always that the notice given in this 
paragraph shall not be given so as to take effect 
concurrently with any annual leave to which the 
employee may be entitled and such notice or 
payment in lieu of notice shall be additional to any 
bonus payable to the employee under clause 
23—Annual Leave of this award. 

For the purposes of this paragraph, notice given 
at or before the commencement of any day work 
or shift work shall commence to run from the 
beginning of such day or shift and notice given 
after the commencement of day work or shift work 

shall not begin to run until the commencement of 
the next succeeding day or shift. 

(c) Notice of Termination by Employees 
The notice of termination required to be given 

by a weekly time employee shall be the same as 
that required of an employer, save and except that 
there shall be no additional notice based on the age 
of the employee concerned. 

If an employee fails to give notice, the 
employer shall have the right to withhold moneys 
due to the employee with a maximum amount 
equal to the ordinary time rate of pay for the 
period of notice. 

In calculating any payment in lieu of notice the 
wages an employee would have received in 
respect of the ordinary time he or she would have 
worked during the period of notice had his or her 
employment not been terminated shall be used. 

(d) Time Off During Notice Period 
Where an employer has given notice of termina- 

tion to an employee, an employee shall be allowed 
up to one day's time off without loss of pay for 
the purpose of seeking other employment. The 
time off shall be taken at times that are convenient 
to the employee after consultation with the 
employer. 

(e) Statement of Employment 
The employer shall, upon receipt of a request 

from an employee whose employment has been 
terminated, provide to the employee a written 
statement specifying the period of his or her 
employment and the classification of or the type 
or work performed by the employee. 

(f) Summary Dismissal 
Notwithstanding the provisions of subpara- 

graph (i) of paragraph (a) of subclause (3) of this 
clause and paragraph (c) of subclause (3) of this 
clause, the employer shall have the right to 
dismiss any employee without notice for conduct 
that justifies instant dismissal, including malin- 
gering, inefficiency or neglect or duty and in such 
cases the wages shall be paid up to the time of 
dismissal only. 

(g) Unfair Dismissals 
Termination of employment by an employer 

shall not be harsh, unjust or unreasonable. 
For the purposes of this clause, termination of 

employment shall include terminations with or 
without notice. 

Without limiting the above, except where a 
distinction, exclusion or preference is based on the 
inherent requirements of a particular position, 
termination on the ground of race, colour, sex, 
marital status, family responsibilities, pregnancy, 
religion, political opinion, natural extraction and 
social origins shall constitute a harsh, unjust or 
unreasonable termination of employment. 

(h) Disputes Settlement Procedures—Unfair Dis- 
missals 

Any dispute or claim arising under paragraph 
(g) of subclause (3) of this clause should be dealt 
with in the following manner: 

(i) As soon as is practicable after the dispute or 
claim has arisen, the employee concerned 
will take the matter up with his or her 
immediate supervisor affording him or her 
the opportunity to remedy the cause of the 
dispute or claim. 

(ii) Where any such attempt at settlement has 
failed, or where the dispute or claim is of 
such a nature that a direct discussion between 
the employee and his or her immediate 
supervisor would be inappropriate, the em- 
ployee shall notify a duly authorised repre- 
sentative of his or her union who, if he or she 
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considers that there is some substance in the 
dispute or claim, shall forthwith take the 
matter up with the employer or his or her 
representative. 

(iii) If the matter is not settled it shall be 
submitted to the Western Australian Indus- 
trial Relations Commission which shall en- 
deavour to resolve the issue between the 
parties by conciliation. 

(iv) Without prejudice to either party, work 
should continue in accordance with the 
award while the matters in dispute are being 
dealt with in accordance with this paragraph. 

(4) Abandonment of Employment: 
(a) The absence of an employee from work for a 

continuous period exceeding three working days 
without the consent of the employer and without 
notification to the employer shall be prima facie 
evidence that the employee has abandoned his/her 
employment. 

(b) Provided that if within a period of fourteen days 
from his/her last attendance at work or the date of 
his/her last absence in respect of which notifica- 
tion has been given or consent has been granted 
an employee has not established to the satisfaction 
of his/her employer that he/she was absent for 
reasonable cause, he/she shall be deemed to have 
abandoned his/her employment. 

(c) Termination of employment by abandonment in 
accordance with this subclause shall operate as 
from the date of the last attendance at work or the 
last day's absence in respect of which consent was 
granted, or the date of the last absence in respect 
of which consent was granted, or the date of the 
last absence in respect of which notification was 
given to the employer, whichever is the later. 

(5) Interruption of Work: 
(a) An employer may deduct payment for any time an 

employee of that employer cannot usefully be 
employed because of any strike of a union, party 
to this award, or any other union, or through any 
breakdown of machinery or any stoppage of work 
for any cause for which the employer cannot be 
held responsible. 

(b) In the event of work being temporarily stopped by 
a breakdown of machinery, or by any cause for 
which the employer cannot be held responsible, 
and the employee having lost at least two days' 
pay, the employee may inform the employer of 
his/her intention to terminate his/her employment, 
whereupon the employment shall be terminated 
without the employee being required to give the 
appropriate notice mentioned in paragraph (a) of 
subclause (3) of this clause and he/she shall be 
paid such moneys as are due to him/her under this 
award. 

(6) Employment of Males and Females: 
Males and females may be employed on any work 

covered by this award at such hours and under such 
conditions of employment as are not prohibited by this 
award. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

8A.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gram, organisation, structure or technology that 
are likely to have significant effects on employees, 

the employer shall notify the employees who may 
be affected by the proposed changes and their 
union. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work, the 
need for retraining or transfer of employees to 
other work or locations and the restructuring of 
jobs. Provided that where the award makes 
provision for alteration of any of the matters 
referred to herein an alteration shall be deemed not 
to have significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union, inter alia, the introduc- 
tion of the changes referred to in subclause (1) of 
this clause, the effects the changes are likely to 
have on employees, measures to avert or mitigate 
the adverse effects of such changes on employees 
and shall give prompt consideration to matters 
raised by the employees and/or their union in 
relation to the changes. 

(b) The discussions shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to 
in subclause (1) of this clause. 

(c) For the purposes of such discussion, the employer 
shall provide in writing to the employees con- 
cerned and their union, all relevant information 
about the changes including the nature of the 
changes proposed; the expected effects of the 
changes on employees and any other matters 
likely to affect employees provided that any 
employer shall not be required to disclose confi- 
dential information the disclosure of which would 
be inimical to the employer's interests. 

8B.—Redundancy. 
(1) Discussions before Terminations 

(a) Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has been doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to termina- 
tion of employment, the employer shall hold 
discussions with the employees directly affected 
and with their union. 

(b) The discussions shall take place as soon as is 
practicable after the employer has made a definite 
decision which will invoke the provisions of 
paragraph (a) of subclause (1) of this clause and 
shall cover, inter alia, any reasons for the proposed 
terminations, measures to avoid or minimise the 
terminations and measures to mitigate any adverse 
effects of any terminations on the employees 
concerned. 

(c) For the purposes of the discussion the employer 
shall, as soon as practicable, provide in writing to 
the employees concerned and their union, all 
relevant information about the proposed termina- 
tions including the reasons for the proposed 
terminations he number and categories of em- 
ployees likely to be affected, and the number of 
employees normally employed and the period 
over which the terminations are likely to be 
carried out. Provided that any employer shall not 
be required to disclose confidential information 
the disclosure of which would be inimical to the 
employer's interest. 

(2) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid duties for 

reasons set out in paragraph (a) of subclause (1) of this 
clause, the employee shall be entitled to the same period of 
notice of transfer as he or she would have been entitled to 
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if his or her employment had been terminated, and the 
employer may at the employer's option, make payment in 
lieu thereof of an amount equal to the difference between 
the former ordinary time rate of pay and the new lower 
ordinary time rates for the number of weeks of notice still 
owing. 

(3) Severance Pay 
In addition to the period of notice prescribed for ordinary 

termination in subclause (3) of this clause and subject to 
further order of the Western Australian Industrial Relations 
Commission, an employee whose employment is terminated 
for reasons set out in paragraph (a) of subclause (1) of this 
clause shall be entitled to the following amount of severance 
pay in respect of a continuous period of service: 

Period of Continuous Service Severance Pay 
1 year or less Nil 
Over 1 year and up to the 
completion of 2 years 4 weeks' pay 
Over 2 years and up to the 
completion of 3 years 6 weeks' pay 
Over 3 years and up to the 
completion of 4 years 7 weeks' pay 
Over 4 years 8 weeks' pay 

"Weeks' pay" means the ordinary time rate of pay for 
the employee concerned. 

"Period of continuous service" means the period during 
which the employee has served the employer under an 
unbroken contract of employment. 

Provided that the severance payments shall not exceed the 
amount which the employee would have earned if employ- 
ment with the employer had proceeded to the employee's 
normal retirement date. 

(4) Employee Leaving During Notice 
An employee whose employment is terminated for 

reasons set out in paragraph (a) of subclause (1) of this 
clause may terminate his or her employment during the 
period of notice and, if so, shall be entitled to the same 
benefits and payments under this clause had he or she 
remained with the employer until the expiry of such notice. 
Provided that in such circumstances the employee shall not 
be entitled to payment in lieu of notice. 

(5) Alternative Employment 
An employer, in a particular redundancy case, may make 

application to the Western Australian Industrial Relations 
Commission to have the general severance pay prescription 
varied if the employer obtains acceptable alternative 
employment for an employee. 

(6) Time Off During Notice Period 
(a) During the period of notice of termination given 

by the employer for reasons set out in paragraph 
(a) of subclause (1) of this clause an employee 
shall be allowed up to one day's time off without 
loss of pay during each week of notice for the 
purpose of seeking other employment. 

(b) If the employee has been allowed paid leave for 
more than one day during the notice period for the 
purpose of seeking other employment, the em- 
ployee shall, at the request of the employer, be 
required to produce proof of attendance at an 
interview or he or she shall not receive payment 
for the time absent. 

For this purpose a statutory declaration will be 
sufficient. 

(7) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate employees 

in the circumstance outlined in paragraph (a) of subclause 
(1) of this clause, the employer shall notify the Common- 
wealth Employment Service thereof as soon as possible 
giving relevant information including the number and 
categories of the employees likely to be affected and the 
period over which the terminations are intended to be carried 
out. 

(8) Superannuation Benefits 
Subject to further order of the Western Australian 

Industrial Relations Commission where an employee who 
is terminated receives a benefit from a superannuation 
scheme, he or she shall only receive under subclause (3) of 
this clause, the difference between the severance pay 
specified in that subclause and the amount of the superannu- 
ation benefit he or she receives which is attributable to 
employer contributions only. 

If this superannuation benefit is greater than the amount 
due under subclause (3) of this clause, then he or she shall 
receive no payment under that subclause. 

(9) Transmission of Business 
(a) Where a business is before or after the date of this 

award, transmitted from an employer (in this 
subclause called "the transmitter") to another 
employer (in this subclause called "the transmit- 
tee") and an employee who at the time of such 
transmission was an employee of the transmitter 
in that business becomes an employee of the 
transmittee: 

(i) The continuity of the employment of the 
employee shall be deemed not to have been 
broken by reason of such transmission; and 

(ii) The period of employment which the em- 
ployee has had with the transmitter or any 
prior transmitter shall be deemed to be 
service of the employee with the transmittee. 

(b) In this subclause "business" includes trade, 
process, business or occupation and includes part 
of any such business and "transmission" includes 
transfer conveyance, assignment or succession 
whether by agreement or by operation of law and 
"transmitted" has a corresponding meaning. 

(10) Employees With Less Than One Year's Service 
This clause shall not apply to employees with less than 

one year's continuous service and the general obligation on 
employers should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity, and to take such steps as may 
be reasonable to facilitate the obtaining by the employees 
of suitable alternative employment. 

(11) Employees Exempted 
This clause shall not apply where employment is 

terminated as a consequence of conduct that justifies instant 
dismissal, including malingering, inefficiency or neglect of 
duty, or in the case of casual employees, apprentices, or 
employees engaged for a specific period of time or for a 
specified task or tasks. 

(12) Employers Exempted 
Subject to an order of the Western Australian Industrial 

Relations Commission, in a particular redundancy case, this 
clause shall not apply to employers who employ less than 
15 employees. 

(13) Incapacity to Pay 
An employer, in a particular redundancy case, may make 

application to the Western Australian Industrial Relations 
Commission to have the general severance pay prescription 
varied on the basis of the employer's incapacity to pay. 

9.—Aged and Infirm Employees. 
Where an aged employee or an infirm employee is unable 

to earn the minimum rate of wage prescribed by this award 
for the particular class of work which he/she has been 
offered, a lower rate may be fixed and paid with the consent, 
in writing of the Secretary of the union or with the consent 
of the Registrar of the Industrial Commission after notice 
to the representative of the union. The consent shall be in 
writing and shall state the name of the person to be 
employed, the nature of the proposed employment, the name 
of the proposed employer, the wages to be paid, and the 
ground upon which consent is given. Such consent shall 
relate to one employee only and shall be for a stated term 
of not longer than one year, but such consent may be 
reviewed. 
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A copy of any such consent shall be filed with the 
Registrar and be available for inspection. No such lower rate 
shall be paid unless the person or authority consenting 
thereto has certified that the employee is unable to earn the 
minimum rate of wages so prescribed. 

10.—Casual Employees. 
(1) A casual employee is one who is engaged and paid as 

such. 
(2) An employer when engaging a person for casual 

employment shall inform him then and there that he/she is 
to be employed as a casual. Except where this is done the 
employee shall be a weekly time employee. A casual 
employee after two weeks of continuous employment, shall 
become a weekly time employee. 

(3) A casual employee has been continuously employed 
when he or she has worked the same days and hours as a 
weekly time employee. 

(4) If a casual employee commences duty or is required 
to attend for duty on any day or night and actually attends 
for duty for the period required by the employer, such 
employee, if a time employee, shall in respect of such day 
or night, as the case may be, be paid at the appropriate rate 
provided in this clause for six hours at the least (or for four 
hours when replacing a weekly time employee who is 
rostered off for four hours or is absent through sickness), and 
if a piece employee shall be given four hours work at the 
least or paid for four hours (or any part of such four hours 
as would be non-working time) at the appropriate rate for 
a casual time employee. 

(5) A casual employee whether working on day work or 
shift work shall be paid for such work or the hourly rate 
prescribed for such work, with the addition of twenty per 
centum, and in the case of an employee employed on shift 
work the further addition of the allowance prescribed by 
subclause (3) of clause 20—Shift Work of this award. 

(6) A casual employee, when working on a holiday or 
overtime or any time for which a weekly employee is paid 
above his ordinary rate of pay, shall be paid the appropriate 
rate payable to a weekly employee of the same class working 
at such time with the addition of twenty per centum. 

(7) That the provisions in subclause (5) and (6) hereof 
may be varied by agreement in accordance with subclauses 
19(5), 19(6), 19(7), 20(5), 20(6) or 20(7) of this award. 

11 .—Rate of Wages. 
An adult employee's minimum award rate of wage is 

inclusive of the base rate of wage set out in Table "A" 
hereof and the supplementary payment set out in Part 
II—Supplementary Payments of this clause, operative from 
the beginning of the first pay period on or after 31 October 
1991. 

shall not form the basis for an increase in actual rates of pay 
where rates are higher than the adult employee's award rate 
of pay inclusive of the "base rate" of pay set out in Table 
"A" ofClause 11.—Rate of Wages of this Award and the 
"Supplementary Payment" set out in the table hereof. 

Part I—Base Rate of Wage 
Table "A" 

Group Level Base^Rate 

1 309.20 
2a 322.40 
2b 328.50 
2c 332.50 
Group Level Base Rate 

3a 338.90 
3b 344.30 
Group Level Base Rate 

3c 337.00 
3d 344.30 
3e 350.60 
4 381.70 
5a 376.80 
5b 390.80 

Part II—Supplementary Payments 
The supplementary payments set out in Table "B" below 

will be absorbed into any existing overaward payment and 

Group Level 

3a 
3b 
Group Level 

Table "B' 

Group Level Supple- 
mentary 
Payment 

"Overaward Payments" is defined as the amount 
(whether it be termed "overaward payment", "attendance 
bonus", "service increment", or any other term whatso- 
ever) which the employee would receive in excess of the 
"base rate" of pay set out in Table "A" of Part I—Base 
Rate of Wage, of this clause. Provided that such payment 
shall exclude overtime, shift allowances, penalty rates, 
disability allowance, fares and travelling time allowance and 
any other ancillary payment of like nature prescribed by this 
Award. 

Part III—Interim Classification Structure. 

The interim classification structure relates to an adult 
employee performing the description of employment set out 
in the second column of Table "C" whose occupational 
group level is in the third column inclusive of the base rate 
of wage set out in Table "A" of Part I—Base Rate of Wage, 
of this clause and supplementary payment set out in Table 
"B" of Part 11—Supplementary Payments, of this clause. 

Table "C" 

(1) Adults 

Description of Employment 

Compositor 
Keyboard Operator 
Proof Reader 
Proof Reader's Assistant 
Printing Machinist 
Artist/Designer 
Graphic Reproducer 
(i) Image Preparer 
(ii) Plate Preparer 
(iii) Cylinder Preparer 
Small Offset Machinist 
Non Impact Printing Machine 
Operator (including Elec- 
tronic and Laser Printing Ma- 
chine Operator) 
Binder/Finisher 
Employee employed directly 
in connection with stationery, 
system work, addressograph 
work, paper products 
Feeder on any machine 
Storeperson 
Screen printing: 
(i) Stencil Preparer 
(ii) Power Driven Screen 
Printing Machine Operator 
(iii) Screen Attendant 
An employee not otherwise 
specified 

Minimum 
Weekly 

Rate of Pay 

417.20 
385.50 
385.50 
342.10 
417.20 
385.50 

417.20 
417.20 
417.20 
385.50 
385.50 

417.20 
342.10 

342.10 
364.60 

417.20 
364.60 

342.10 
325.40 
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(2) Apprentices: The minimum weekly wage shall be the 
undermentioned percentage of the weekly wage of the 
Binder/Finisher. 

% 
First Year 47.5 
Second Year 60 
Third Year 72.5 
Fourth Year 87.5 

(3) Juniors (not being apprentices): The minimum weekly 
wage shall be the undermentioned percentage of the weekly 
wage prescribed for classification (k) in Table "C" of this 
Part: 

% 
Under 16 years of age 30 
Between 16 and 17 years of age 40 
Between 17 and 18 years of age 50 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

(4) Junior Artist/Designer: The minimum weekly wage 
shall be the undermentioned percentages of the weekly wage 
of the Artist/Designer:— 

% 
Under 17 years of age 37.5 
Between 17 and 18 years of age 47.5 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 72.5 
Between 20 and 21 years of age 87.5 

(5) Junior Keyboard Operator: The minimum rate of wage 
payable to a non-apprenticed junior employed as a Keyboard 
Operator shall be the rate prescribed for classification (b) in 
Table "C" of this Part. 

(6) Where the work is performed by an adult apprentice 
the minimum rate of wages shall be the undermentioned 
percentage of the wage of an employee working at the rate 
provided for classification (i) of Table "C" of this Part for 
the area in which he/she is employed: 

% 
First Year 82 
Second Year 87 
Third Year 92 
Fourth Year 100 

An adult apprentice who enters his/her apprentice at an 
advanced staged pursuant to subparagraph (c)(ii) of Clause 
36A.—Adult Apprentices, shall be deemed for the purpose 
of calculating the appropriate wage rate, to have completed 
the period by which he/she had been advanced. 

Progress to the next year rate of wage shall occur when 
the balance of the year to which he/she has been advanced 
in his/her apprenticeship is completed. 

Part IV—Structural Efficiency 
(1) Broadbanding 
Arising out of the decision of 8 September 1989 in the 

State Wage Case 69 WAIG 2913 and in consideration of the 
wage increase resulting from broadbanding of classifica- 
tions of the rates of pay operative from the beginning of the 
first pay period to commence on or after 10 November 1989, 
employees are to perform a wider range of duties including 
work which is incidental or peripheral to their main tasks 
or functions. This shall not mean that employees will be 
required to perform work for which an employee has not 
been trained. 

(2) Commitment 
The parties to this Award are committed to the implemen- 

tation of a new wage and classification structure, classifica- 
tion definitions and in creating appropriate relativities 
between different employee skill levels within the Award. 
In making this commitment the parties: 

(a) Accept in principle to move constructively and 
rapidly to the development of a single trade stream 
for the pre-press area leaving a new structure of 
three trade streams, pre-press, press and post-press 
allowing for the broadening of the skill and work 
of employees in the context of appropriate training 

provisions. As part of this process employees in 
trade peripheral to their main tasks or functions. 
This shall not mean that employees be required to 
perform work for which an employee has not been 
trained. 

(b) Accept in principle a new Printing Country Award 
structure in which descriptions of job functions 
will be more broadly based and generic in nature. 

(c) Undertake that subject to agreement at enterprise 
level, employees are to undertake training for the 
wider range of duties and for access to higher 
classifications. 

(d) Agree not to create barriers to advancement of 
employees through access to proper accredited 
training and the advancement of employees 
through the new structure. 

(e) Will co-operate in the transition from the existing 
wage and classification structure to the proposed 
new structure to ensure that the transition takes 
place in an orderly manner without creating false 
expectations or disruption. 

(3) Award modernisation 
(a) The parties to this Award are committed to 

co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
the Graphic Arts Industry and to enhance the 
career opportunities and job security of employees 
in the industry. 

(b) At each plant or enterprise, an employer, the 
employees and the Union shall establish participa- 
tive/consultative mechanisms and procedures ap- 
propriate to the size, structure and needs of that 
enterprise. Measures raised by the employer, the 
employees or Union for consideration consistent 
with the objectives of paragraph (a) herein shall 
be processed through that participative/consulta- 
tive mechanism and procedure. 

(c) Measures raised for consideration consistent with 
paragraph (b) herein shall be related to the 
implementation of the new classification struc- 
ture, the facilitative provisions contained in this 
Award. 

(d) Without limiting the rights of either an employer 
of the Union to arbitration, any other measure 
designed to increase flexibility at the plant or 
enterprise and sought by any party shall be 
notified to the Western Australian Industrial 
Relations Commission and by agreement of the 
parties involved shall be implemented subject to 
the following requirements: 

(i) The changes sought shall not affect provi- 
sions reflecting national standards. 

(ii) The majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change. 

(iii) No employee shall lose income as a result of 
the change. 

(iv) The Union must be a party to the agreement. 
(v) The Union shall not unreasonably oppose 

any agreement. 
(vi) Any agreement shall be subject to approval 

by the Western Australian Industrial Rela- 
tions Commission, and if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award 
to the extent of any inconsistency. 

(e) Any disputes arising in relation to the implemen- 
tation of paragraph (b) to (d) herein shall be 
subject to the provisions of Clause 51.—Settle- 
ment of Disputes, of this Award. 

Part V—Indexation of Overaward Payments. 
It is recommended that in accordance with the Commis- 

sion's decisions dated 23 September 1983 and 27 October 
1983 in the National Wage Case, in circumstances where the 
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wage rates prescribed by this Award are increased by order 
of a Full Bench of the Commission to reflect movements in 
the Consumer Price Index as a result of National Wage/ 
Wage Indexation cases employers party to the Award should 
apply the indexation increase to an employee's actual rate 
of pay as defined hereunder unless the Commission in the 
National Wage/Wage Indexation case concerned indicates 
an attitude that overaward payments should not be so 
adjusted. 

"Actual rate of pay" is defined as the total amount an 
employee would normally receive for perfonning 38 hours 
of ordinary work. Provided that such rate shall expressly 
exclude overtime, penalty rates, fares and travelling time 
allowance, and any other ancillary payments of like nature. 
Provided further that this definition shall not include 
production bonuses and other methods of payments by 
results which by virtue of their basis of calculation already 
produce the results intended by this clause. 

12.—Stand by for Work. 
(1) A stand by for work is that period of time when an 

employee is required by his employer to hold himself/herself 
in readiness to perform work outside of his ordinary working 
hours but is not required to be at his place of employment 
during that period of stand by. Provided an employee and 
his employer make arrangements as to where he/she (the 
employee) may be contacted by the employer and meet the 
employer's request to report for work if necessary or be 
released from standing by for work, the employee's 
movements during such period of stand by shall be 
unrestricted. 

(2) For all time an employee is required to stand by for 
work as described in subclause (1) hereof he/she shall be 
paid, if a— 

(a) weekly employee, at the rate of the time em- 
ployee's hourly rate as prescribed by this award, 
or 

(b) casual employee, at the rate prescribed in sub- 
clause (5) of clause 10.—Casual Employees of 
this award for day work. 

(3) An employee required to stand by for work at his place 
of employment shall be paid as though he/she were working, 
i.e., if such stand by is during— 

(a) the ordinary hours of work, payment shall be made 
at and be part of his ordinary wage, or 

(b) overtime hours, the time shall be reckoned as part 
of his period of overtime and payment shall be 
made at the appropriate rate of pay as prescribed 
in clause 21 .-—Overtime of this award. 

13.—Call Back. 
(1) When an employee is called back to perform work at 

a time when he/she would not ordinarily be at work, and the 
employee has not been notified prior to his last finishing 
work that he/she would be so called back, such call back 
shall be a "call" for the purposes of this award. 

(2) Except as otherwise provided in subclause (4) hereof, 
an employee called back shall be paid one hour's ordinary 
pay for such "call" and, in addition, shall be paid as 
provided in subclause (3) hereof. 

(3) All time worked on a ' 'call'' shall be paid for at double 
ordinary hourly rates of pay with a minimum of three hours' 
work or payment at such rate in lieu thereof. 

(4) In the event of an employee receiving a "call" and 
then, prior to commencing work in accordance therewith, 
being informed by the employer that his services on such 
"call" are not required, the employee shall, if he/she has— 

(a) left his place of residence, be paid as if he/she had 
in fact started work; 

(b) not left his place of residence, be paid one hour's 
ordinary pay. 

(5) The provisions of the clause shall not apply where 
notification is given after the employee's last occurring 
working day immediately preceding a weekend or rostered 
period off greater than 48 hours that he/she is required to 
report for overtime work prior to his/her normal commenc- 

ing time on the first working day after that weekend or 
rostered period off and such overtime work- 

fa) does not exceed 30 minutes; and 
(b) is continuous with the commencement of his 

ordinary working time. 

14.—Employees Missing Usual Conveyance. 
(1) Whenever the finishing time of any employee working 

overtime or working on any temporary shift work is such as 
to cause him to miss the usual means of conveyance home 
and there is no reasonable alternative transport available 
he/she shall be conveyed home in a suitable manner, without 
delay, at the expense of the employer. 

(2) In the event of transport as required by this clause not 
being provided by the employer the appropriate overtime 
rates shall be paid for all time necessarily occupied by the 
employee in reaching his home. 

15.—Rest Interval for Females. 
(1) For each female employee employed on day work or 

on shift work there shall be an interval of ten minutes at a 
time fixed by the employer between the second and third 
hour after the employee's ordinary commencing time for 
rest on each day on which the female employee is required 
to work. 

(2) The rest period shall be counted as time worked and 
shall be taken without loss of pay. A piece employee shall 
be paid during such rest interval the corresponding time 
employee's wage. Reasonable facilities shall be provided by 
the employer for the employee to have refreshments during 
such interval if the employee so desires. 

16.—Meal Period. 
Subject to subclause (3) of clause 19.—Hours of Work 

and subclause (8) of clause 20.—Shift Work of this award, 
as the case may be, the following provisions shall apply to 
meal periods: 

(1) The minimum time allowance for meals shall be 
half an hour and the maximum time allowance one 
hour. 

(2) No employee shall be compelled to stop work 
except for meals, and subject to subclause (6)(c) 
of Clause 21.—Overtime of this award no period 
of work shall exceed five hours without a break 
for meals. 

Provided that: 
(a) Where pursuant to clause 19.—Hours of Work and 

clause 20.—Shift Work of this award an employer 
has adopted a system of ordinary working hours 
which does not require employees to work for 
more than six hours on a day or shift and they are 
not required to work in excess of their ordinary 
hours on that day or shift, then by agreement 
between the employer and the majority of those 
employees a meal break need not be taken on that 
day or shift. 

(b) By agreement between the employer and an 
employee or the majority of employees in the 
plant, work section or sections concerned, an 
employee or employees may be required to work 
in excess of five hours but not more than six hours 
at ordinary rates of pay without a meal break. 

(3) Subject to subclause (5) of this clause, where an 
employee is required to work during his usual meal period 
he/she shall be paid one-half extra on the hourly rate of his 
weekly wage for the time so worked, and he/she shall be 
allowed his usual meal period as soon as it can be arranged, 
but not later than five hours after commencing work each 
day. 

(4) The meal period of any employee on day work shall 
be between the hours of 11.00 a.m. and 2.00 p.m. 

(5) The usual time of day of an employee's meal period 
may be altered— 

(a) by the employer after the employee has had one 
week's notice of the alteration which is to be 
made; or 



(b) by an employer acceding to a request by an 
employee that he/she desires a change in order to 
attend to some business arrangement, domestic or 
other personal necessity, in which case no notice 
of alteration shall be required; or 

(c) by an employer where a change is necessary in 
order to meet a requirement for continuous 
running of a machine in which case notice of 
alteration shall not be required. Provided that such 
change shall not be effected in circumstances 
where the employee has an existing commitment 
that prevents the meal period being altered. 

(6) The duration and time of day of the usual and actual 
meal period of an employee determined in pursuance of this 
clause shall be shown in the employer's time and wages 
records required to be kept in accordance with the provisions 
of Clause 54 of this award. 

17.—Part-Time Employees. 
(1) Subject to subclause (2) of this clause, notwithstand- 

ing anything contained in this award, an employer and a 
female employee who, for personal reasons, is unable to 
attend for work for 38 hours per week and who desires and 
applies for permanent employment for a lesser number of 
hours per week may agree that the ordinary working week 
of such female shall be of such lesser number of hours than 
38 but not less than 19, as they shall mutually determine. 
Such agreement shall be in writing signed by both parties 
and shall not become operative until deposited with and 
approved by the appropriate union or branch thereof having 
members employed in the establishment upon the type of 
work on which the part-time employee is to be engaged, and, 
failing such approval being given by such union, be ratified 
by the Board of Reference. In the event of an establishment 
not employing a member of a union in the work upon which 
a part-time employee is to be employed the approval of the 
union is required as if employees in that establishment were 
members of the union or failing approval then by ratification 
of the Board of Reference. Where approval or ratification 
is given the following conditions shall apply to the 
employment of such persons. 

(a) they shall be weekly employees employed pursuant to 
Clause 8(1) and (2) of this award; 

(b) They shall work, or in lieu thereof, shall be paid for 
not less than 19 hours per week or for such greater number 
of hours fewer than 38 as constitutes the working week of 
the part-time employee; 

(c) be worked on any of the days or all of the days of the 
week, Monday to Friday and shall not work in excess of 
those hours and if so the excess to be paid as overtime; 

(d) if time employees, they shall be paid for each hour 
worked at the hourly rate prescribed by this award for a 
full-time employee for the class of work performed by them, 
and if piece employees they shall be paid at the appropriate 
piece work rate payable under this award, but in no case 
shall any of such employees be paid less than so much of 
the minimum weekly wage prescribed by this award as is 
proportionate to the time worked by them as specified in 
paragraphs (b) and (c) hereof; 

(e) the payment or deduction of payment in lieu of 
termination of employment as provided in Clause 8(3) of 
this award shall, in the case of a part-time employee, be of 
an amount equal to the weekly wage payable to such 
part-time employee under paragraph (d) of this clause; 

(f) the provisions of this award as regards annual leave, 
sick leave and public holidays shall apply on a pro rata basis 
to part-time employees as follows:— 

(i) Annual Leave: A part-time employee shall be- 
come entitled to and shall take annual leave or be 
paid in lieu of such leave in the same manner and 
under the same conditions as a full-time employee 
becomes entitled to and granted such leave in 
accordance with Clause 23 of this award. 

(ii) Sick Leave: A part-time employee shall become 
entitled to and shall be paid sick leave in the same 
manner and under the same conditions as a 
full-time employee becomes entitled to and 

granted such leave in accordance with Clause 24 
of this award. 

(iii) Public Holidays: A part-time employee shall 
become entitled to and shall be granted public 
holidays in the same manner and under the same 
conditions as a full-time employee becomes 
entitled to and granted such public holidays in 
accordance with Clause 22 of this award. 

(g) Unless otherwise agreed to by the union concerned or 
in default of such agreement as determined by the Board of 
Reference, a part-time employee under this clause shall not 
be employed or continued in employment while a member 
of the union concerned who is ready and willing to 
undertake the work as a full-time weekly employee is 
unemployed. 

(2) Notwithstanding paragraph (c) of subclause (1) hereof 
ordinary hours of day work or shift work, as the case may 
be, may be arranged in accordance with subclauses 19(7) or 
20(7) of this award. 

18.—Payment of Wages and Pay Day. 
(1) (a) An employee shall be paid his/her wages on any 

week day in each week and such wages, including payment 
for any absences authorised by the award, shall be paid not 
later than two clear days after the end of the pay week in 
respect of which they have become due provided that 
overtime worked within one day of the end of a pay period 
the overtime may be paid to the employee in the next week. 

(2) (a) Wages shall be paid by cash, cheque or electronic 
transfer (as determined by the employer) during working 
hours provided that wages made by electronic funds transfer 
shall be credited to an employee's account without cost to 
the employee at the time of transfer. 

(b) In the case of an employee whose ordinary hours of 
work are arranged so that the employee works a constant 
number of ordinary hours each week, wages shall be paid 
according to the actual ordinary hours worked each week. 

(c) In the case of an employee whose ordinary hours of 
work are arranged so that the employee works an average 
number of ordinary hours each week during a particular 
work cycle, wages shall be paid weekly according to a 
weekly average of ordinary hours worked even though more 
or less than 38 ordinary hours may be worked in any 
particular week of the work cycle. 

If that employee is absent from duty during a week (other 
than for paid absences authorised by this award) the 
employee shall lose his/her entitlement to payment during 
that week for the period of the absence. 

(3) (a) Subject to paragraph (b) hereof wages shall be paid 
during ordinary working hours and time and one half shall 
be paid for all non-working time during which an employee 
is kept waiting for payment of wages except when the delay 
is for a reason beyond the employer's control. 

(b) In the event that an employee by virtue of the 
arrangement of the employee's ordinary working hours, is 
to take a day off on a day which coincides with pay day, 
payment shall be made no later than the employee's ordinary 
working day immediately following pay day. Provided that, 
where the employer is able to make suitable arrangements, 
wages may be paid on the working day preceding pay day. 

(4) When requested to do so by the employee, the 
employer shall supply to the employee details of wage 
payments made to him. Such details shall be in writing and 
shall contain the following:— 

(a) The date of payment 
(b) The period covered by the payment 
(c) The rate of wages $ 
(d) The number of hours covered by the payment 

at ordinary rate 
at overtime rate 

(e) The gross amount of wages payable $ 
(f) The amount of deductions made $ 
(g) The net amount of wages paid $ 



(5) An employer may change his pay or pay week 
provided that no employee shall suffer any financial 
disadvantage as a result of the change. 

(6) (a) When in accordance with a notice of termination 
of employment as provided by this award a time employee's 
employment is terminated during the course of a week 
he/she shall, at the termination of his employment, be paid 
all money due to him. 

(b) When a time employee is dismissed without notice all 
money due to such employee shall be forwarded to him by 
post within twenty-four hours of the termination of his 
employment. 

(c) In the event of an employer failing to so forward all 
moneys due within the time prescribed in paragraph (b) 
hereof he/she shall, for each working day thereafter upon 
which he/she fails to so forward such moneys, pay to the 
employee a full day's pay. Provided that where the 
employee's right to pay or the amount thereof is disputed, 
this subclause shall not, as to the amount in dispute only, 
commence to apply until such dispute has been resolved by 
the Board of Reference or such other authority as may be 
invoked. Paragraph (b) hereof shall apply to any amount 
which is not in dispute. 

Notwithstanding anything to the contrary contained in 
this clause, an employer shall not be required to pay to an 
employee any amount which is in dispute as sick pay (should 
the employee become entitled to the sick pay claimed) until 
the pay day of the pay week following the pay week in which 
the employee's right to such pay was established. 

19.—Hours of Work. 
(1) Day Work: 
For the purposes of this award "day work" is work (other 

than overtime work) performed by an employee between the 
hours of 7.00am and 5.30pm save and except work 
performed by an employee employed to clean the premises, 
and by Linotype Mechanic or other employee who attends 
to arrange the heating of Linotype or Like Metalpots or other 
heating apparatus for the machines or buildings, may be 
between the hours of 6.30am and 5.30pm. 

(2) The ordinary hours of work for day work shall not 
exceed an average of thirty-eight hours per week or an 
average of seven hours thirty-six minutes per day. 

(3) Subject to clause 20A.—Implementation of Shorter 
Hours, of this award: 

The ordinary hours of day work subject to the exceptions 
provided in subclauses (5) and (6) herein, shall not exceed 
eight and three quarter hours per day within a work cycle 
arranged on one of the following bases: 

(a) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
fourteen consecutive days: or 

(c) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(d) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(e) Any other work cycle as agreed pursuant to 
subclause (4) of clause 20A.—Implementation of 
Shorter Hours, of this award dealing with the 
banking of rostered days. 

(4) The ordinary hours of day work, subject to the 
exception provided in subclause (7) herein, shall be worked 
on not more than five days Monday to Friday inclusive of 
each week and may be arranged on any of the days or all 
of the days of each week, Monday to Friday inclusive. 

(5) Subject to clause 20A.—Implementation of Shorter 
Hours, of this award: 

The ordinary hours of day work performed by an 
employee notwithstanding subclause (4) herein, can be 
extended by agreement between the employee and the 
majority of employees at the plant or work section or 
sections concerned beyond eight and three quarters and up 
to ten hours per day between the hours of 7.00am and 
5.30pm on any day Monday to Friday inclusive. 

(6) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding sub- 
clauses (1), (3) and (4) herein, an employee may work 
ordinary hours outside the hours 7.00am and 5.30pm and/or 
in excess of ten hours and up to twelve hours. Where 
ordinary hours of twelve is introduced the terms of 
agreement shall also be subject to: 

(a) the employer, union and employees concerned 
being guided by the occupational health and safety 
provisions of the ACTU Code of Conduct on 
Twelve Hour Shifts; 

(b) proper health monitoring procedures being intro- 
duced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(7) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding subclause 
(4) herein, ordinary hours of work may be arranged on any 
day of the week including Saturday and Sunday. 

(8) Juniors: 
Subject to the appropriate overtime provisions an em- 

ployee under seventeen years of age shall be employed only 
on day work. 

(9) Fixation and Change of Hours: 
(a) The daily working hours, including the meal 

period, of each employee employed on day work 
shall be as determined by the employer provided 
that: 

(i) an employer shall not alter the usual daily 
working hours of an employee unless and 
until that employee has had one week's 
notice of the alteration which is to be made; 
and 

(ii) any alteration to the duration and/or the usual 
commencing time of the meal period of 
employees should be made only as provided 
in clause 16.—-Meal Period of this award. 

(b) Working hours once having been fixed pursuant 
to subparagraph (a)(i) of this subclause, such 
hours shall not be changed until at least one week 
after such fixation has been in actual operation, 
provided always that should any alteration of the 
working hours be effected other than in accor- 
dance with subparagraph (a)(i) hereof, the em- 
ployee shall be paid double time for all time 
worked outside of his/her ordinary hours fixed in 
accordance with subparagraph (a)(i) hereof. 

(10) Posting of Working Hours: 
The daily working hours of each work room, including the 

meal period, and the name and working hours of each 
employee employed in that work room whose hours differ 
therefrom, shall be posted and conspicuously displayed in 
such work room. 

(11) (a) In a case of emergency beyond his/her control an 
employer may require an employee to change his/her usual 
working period (including the meal break of such period) on 
giving him/her forty-eight hours notice to that effect, 
without the payment of the penalty prescribed by subclause 
(9) of this clause. The ordinary working hours of such an 
employee shall not be so changed more than once in a 
working week. 

(b) In the event of an employee being required to change 
his/her usual working period in a case of emergency beyond 
the employer's control, without receiving forty-eight hours 
notice of the change, he/she shall be paid double time or 
double rate for all time worked by him/her until the 
expiration of forty-eight hours after the employee has 
commenced the new working hours. 

20.—Shift Work. 
(1) Definitions: 
For the purposes of this clause: 

"Afternoon Shift" means any shift finishing after 
6.00 p.m. and at or before 12.45 a.m. 



"Night Shift" means any shift finishing subsequent to 
12.45 a.m. and at or before 10.00 a.m. 

"Continuous Shift Work" means work carried on with 
consecutive shifts of employees throughout the 
twenty-four hours of each day without interruption 
except during breakdowns or meal breaks or due 
to unavoidable causes beyond the control of the 
employer. 

"Morning Shift" means any shift commencing at or 
after 5.00 a.m. and prior to 7.00 a.m. but nothing 
in this definition shall cause an employee working 
in accordance with the provisions of subclause (1) 
of Clause 19.—Hours of Work to be deemed to be 
working on morning shift. 

(2) Hours, Non-continuous Shift Work: 
The ordinary hours of duty for non-continuous shift work 

shall not exceed an average of thirty-eight per week or an 
average of seven hours thirty six minutes per shift. 

(3) Subject to clause 20A.—Implementation of Shorter 
Hours, of this award: 

The ordinary hours for non-continuous shift work subject 
to the exceptions provided in subclauses (5) and (6) herein, 
shall not exceed eight and three quarter hours per shift 
within a work cycle arranged on one of the following bases: 

(a) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(b) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(c) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(d) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(e) Any other work cycle as agreed pursuant to 
subclause (4) of clause 20A.—Implementation of 
Shorter Hours, of this award dealing with the 
banking of rostered shifts. 

(4) (a) The ordinary hours for non-continuous shift work, 
subject to the exception provided in subclause (7) herein, 
shall be worked on not more than five days Monday to 
Friday inclusive of each week and may be arranged on any 
of the days or all of the days of each week, Monday to Friday 
inclusive. 

(b) Provided that work performed by an employee on 
afternoon shift or night shift commencing on a Friday may 
continue into Saturday for the remaining ordinary hours of 
work which commenced on the Friday without payment of 
double time or double rates. 

(5) Subject to clause 20A.—Implementation of Shorter 
Hours, of this award: 

The ordinary hours for non-continuous shift work 
performed by an employee notwithstanding subclause (3) 
herein, can be extended by agreement between the employer 
and the majority of employees at the plant or work section 
or sections concerned beyond eight and three quarters hours 
and up to ten hours per shift on any day Monday to Friday 
inclusive. 

(6) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding sub- 
clauses (3) and (4) herein, an employee may work ordinary 
hours of afternoon shift and night shift work in excess of ten 
hours and up to twelve hours per shift. Where a twelve hour 
shift is introduced the terms of agreement shall also be 
subject to: 

(a) the employer, union and employees concerned 
being guided by the occupational health and safety 
provisions of the ACTU Code of Conduct on 
Twelve Hour Shifts; 

(b) proper health monitoring procedures being intro- 
duced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(7) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding subclause 
15831—16 

(4) herein, ordinary hours of shift work may be arranged on 
any day of the week including Saturday and Sunday. 

(8) Hours, Continuous Shift Work: 
The ordinary hours of work for continuous shift work 

subject to the exceptions provided in subclauses (11) and 
(13) herein shall not exceed eight hours on any of the three 
shifts worked in each twenty four hours and shall not exceed 
an average of thirty-eight per week within a work cycle not 
exceeding twenty-eight consecutive days or over such 
longer period as may be agreed between the employer and 
the majority of employees at the plant or work section or 
sections concerned. 

(9) (a) The ordinary hours for continuous shift work in a 
roster cycle that prescribes "afternoon shift" and "night 
shift" subject to the exception provided in subclause (12) 
herein, shall be worked on not more than five days Monday 
to Friday inclusive of each week Monday to Friday 
inclusive. 

(b) Provided that work performed by an employee on a 
continuous shift work commencing on a Friday may 
continue into the Saturday for the remaining ordinary hours 
of work which commenced on the Friday without payment 
of double time or double rates. 

(10) Shift employees whilst recognising their obligations 
to continue at work until relieved shall not be required to 
work more than two consecutive shifts. The employer shall 
avoid double shifts as far as possible by using every 
endeavour to arrange reliefs, and shall limit the number of 
double shifts worked by an employee to one in any week 
except in unavoidable circumstances. 

(11) (a) The ordinary hours of shift work performed by 
an employee notwithstanding subclause (8) herein, can be 
extended by agreement between the employer and the 
majority of employees at the plant or work section or 
sections concerned beyond eight hours and up to ten hours 
per shift on any day Monday to Friday inclusive. 

(b) A roster system may operate on the basis that the 
weekly average of thirty-eight ordinary hours is achieved 
over a period which exceeds twenty-eight consecutive days. 

(12) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding paragraph 
(9)(a) herein, ordinary hours of continuous shift work may 
be arranged on any five, six or seven days of the week 
Monday to Sunday inclusive. 

(13) Subject to paragraph (d) of subclause (3) of Clause 
11C.—Structural Efficiency and notwithstanding sub- 
clauses (8) and (11) herein, an employee may work ordinary 
hours of continuous shift work in excess of ten hours and 
up to twelve hours per shift. Where a twelve hour shift is 
introduced the terms of agreement shall also be subject to: 

(a) the employer, union and employees concerned 
being guided by the occupational health and safety 
provisions of the ACTU Code of Conduct on 
twelve Hour Shifts; 

(b) proper health and monitoring procedures being 
introduced; 

(c) suitable roster arrangements being made; and 
(d) proper supervision being provided. 

(14) Shift Allowances: 
(a) an employee when on morning shift or when on 

afternoon shift or when on a night shift which 
rotates with or alternates with day work and/or 
afternoon shift shall, in addition to the day work 
wage by this award prescribed for the work that 
he/she performs, be paid 20 per cent of that day 
work wage. 

(b) An employee who: 
(i) during a period of engagement on shift, 

works night shift only; or 
(ii) remains on a night shift for a longer period 

than four consecutive weeks; or 
(iii) works on a night shift which does not rotate 

or alternate with another shift or with day 
work so as to give him at least one-third of 
his working time off night shift in each cycle, 
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shall during such engagement period or cycle 
be paid for all time worked during ordinary 
working hours on such night shift 30 per cent 
in addition to the day work wage by this 
award prescribed for the work he/she per- 
forms. 

(15) Allowances Part of Weekly Wage: 
The relevant shift allowance prescribed by subclause (14) 

of this clause for a shift employee shall be part of his weekly 
wage for the purpose of calculating the appropriate overtime 
rate payable in accordance with subclause (17) of this clause 
and clause 21.—Overtime of this award. 

(16) Meal Break—Continuous Shift Work: 
An employee employed on continuous shift work shall, 

on the shift on which he/she is employed, be permitted and 
shall take a meal break of 30 consecutive minutes and such 
meal break shall be counted as time worked and paid as 
such. 

(17) Change of Working Periods: 
(a) An employee who during the course of a week's 

work is transferred from day work to night shift 
or from night shift to day work shall, without loss 
of pay be allowed at least a ten hours' break 
between the time of finishing his/her day work and 
the time of commencing his/her night shift or from 
the time of finishing his/her night shift and the 
time of commencing his/her day work, as the case 
may be. If such ten hours is not allowed the 
employee shall be paid double time or double rates 
for all hours worked by him/her until he/she has 
had such ten hours' break. 

An employee shall not be transferred from day 
work to night shift or vice versa more than once 
in a working week. 

(b) This subclause shall, with the necessary changes, 
apply to any employee changed from day work to 
shift work or from shift work to day work or from 
one shift to another shift. 

(18) Shift Employees Not to Work Alone: 
An employer shall not require or permit a shift employee 

to work before 7.00 a.m. or after 5.30 p.m. in connection 
with power-driven machinery (except floor cleaning or floor 
polishing appliances) or corrosive acids or poisonous 
substances unless he/she works within normal sight or 
hearing of at least one other person. 

(19) Fixation and Change of Hours: 
(a) The daily working hours, including the meal 

period of each employee employed on shift work 
shall be as determined by the employer provided 
that: 

(i) an employer shall not alter the usual daily 
working hours of any employee unless and 
until that employee has had one week's 
notice of the alteration which is to be made; 
and 

(ii) any alteration to the duration and/or the usual 
commencing time of the meal period of 
employees shall be made only as provided in 
clause 16.—Meal Period of this award. 

(b) Working hours once having been fixed pursuant 
to this subclause, such hours shall not be changed 
until at least one week after such fixation has been 
in actual operation, provided always that should 
any alteration of the working hours be effected 
other than in accordance with paragraph (a) 
hereof, the employee shall be paid double time for 
all time worked outside of his/her ordinary hours 
fixed in accordance with paragraph (a) hereof. 

(20) Posting of Working Hours: 
The daily working hours of each work room, including the 

meal period, and the name and working hours of each 
employee employed in that work room whose hours differ 
therefrom, shall be posted and conspicuously displayed in 
such work room. 

(21) Emergency Provisions: 
(a) In a case of emergency beyond his/her control an 

employer may require an employee to change 
his/her usual working period (including the meal 
break of such period) on giving him/her forty- 
eight hours' notice to that effect, without the 
payment of the penalty prescribed by subclause 
(19) hereof. The ordinary working hours of such 
an employee shall not be so changed more than 
once in a working week. 

(b) In the event of an employee being required to 
change his/her usual working period in a case of 
emergency beyond the employer's control, with- 
out receiving forty-eight hours' notice of the 
change, he/she shall be paid double time or double 
rate for all the time worked by him/her until the 
expiration of forty-eight hours' after the employee 
has commenced the new working hours. 

20A.—Implementation of Shorter Hours. 
(1) Methods of implementation of ordinary working hours 

may apply differently to various groups or sections of 
employees in the plant or establishment concerned. 

(2) In each plant an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned, the objective being to reach agreement on the 
method of implementation. 

(3) In absence of agreement at plant level in respect to the 
implementation of ordinary working hours the following 
procedure shall be applied without delay: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the Union or his/her deputy, at which level a 
conference of the parties shall be convened 
without delay. 

(c) In the absence of agreement either party shall refer 
the matter to the Western Australian Industrial 
Relations Commission for resolution. 

(d) While the above procedure is being followed work 
shall continue normally in accordance with this 
award. 

(4) Days Off 
Where pursuant to paragraphs (7)(c) and (7)(d) of this 

clause an employer adopts a system of work which entitles 
an employee to a day off during the work cycle, the 
following provisions shall apply: 

(a) An employer and an employee or the majority of 
employees at the plant or work section or sections 
concerned may by agreement substitute the day 
the employee or employees concerned are to take 
off during a work cycle for another day. 

An apprentice who is required to attend trade 
school on a rostered day off shall be entitled to a 
substitution day as soon as practicable following 
the attendance at trade school. 

(b) Except as provided in paragraph (a) herein work 
performed on a rostered day off or shift off shall 
be paid for at the rate of time and a half for the 
first three hours and double time thereafter in the 
case of day work non-continuous shift work and 
five day continuous shift work. 

(c) Where an employee's rostered day off falls on a 
public holiday prescribed in clause 22.—Public 
Holidays of this award, the employee shall, within 
three months of the date of that public holiday be 
given an alternative working day off in lieu of the 
day off which falls on the public holiday. 

(5) Notice of Days off 
Except as provided in paragraph (4)(a) and subclause (7) 

hereof, in cases where, by virtue of the arrangement of 
his/her ordinary hours, an employee in accordance with 
paragraphs (4)(a) and subclause (7) hereof, is entitled to a 



day off during his/her cycle, such employee shall be advised 
by the employer at least four weeks in advance of the 
weekday he/she is to take off; provided that a lesser period 
of notice may be agreed by the employer and the majority 
of employees in the plant or work section or sections 
concerned. 

(6) Banking of rostered days/shifts 
By agreement between the employer and employee or 

majority of employees at the plant or work section or 
sections concerned, rostered days/shifts off may be accumu- 
lated (banked) up to a maximum of five days/shifts and shall 
be entitled to be taken in a manner agreed upon between the 
employer and employee or the majority of employees prior 
to the first of such days/shifts accumulating. 

(7) Implementation of ordinary working hours 
The method of implementation of the ordinary hours of 

work may be any one of the following: 
(a) by employees working a constant number of 

ordinary hours each day: or 
(b) by fixing one day a week on which employees 

work a lesser number of ordinary hours. Provided 
that the ordinary hours worked on that day 
constitute no less than four. 

(c) by fixing one or more days on which all 
employees will be off during a particular work 
cycle; or 

(d) by rostering employees off on various days of the 
week during a particular work cycle so that each 
employee has one or more days off during that 
cycle. 

21.—Overtime. 
(1) All overtime earnings of an employee shall be paid 

in full, end no deduction shall be made from such overtime 
earnings by reason of any time not worked by such 
employee. 

(2) Minimum periods or pay therefor: 
(a) When an employee is required to work overtime 

exceeding thirty minutes but less than one hour, 
he/she shall be paid as though he/she had worked 
one hour's overtime; 

(b) An employee, if called upon to work overtime in 
excess of one hour after the finishing time of his 
ordinary working hours, shall be paid for a 
minimum of two hours' work at overtime rates. 

(3) All duty performed by an employee in excess of or 
outside the hours mentioned in clause 19—Hours of Work 
or clause 20—Shift Work of this award, or in excess of his 
ordinary working hours shall be overtime, and shall be paid 
for at the rate of time and one half for the first three hours 
and double time thereafter. 

(4) Work on a Saturday or a Sunday: 
(a) Except as otherwise provided in this subclause 

double time shall be paid for all work done on a 
Saturday or on a Sunday. 

(b) A weekly employee who has been notified that 
he/she will be required to work on a Saturday (not 
being work which is continuous with work which 
commenced on a Friday) or on a Sunday and 
he/she so reports for work and is ready, willing 
and able to perform such work shall be provided 
on a Saturday with at least two hours' work or at 
least two hours' pay at double time or on a Sunday 
with at least four hours' work or at least four 
hours' pay at double time. 

(c) Except as otherwise provided in clause 20.—Shift 
Work, of this award the provisions of this 
subclause shall apply to a shift employee provided 
that a shift employee required to work on a 
Saturday immediately after the finishing time of 
his/her ordinary working hours which commenced 
on a Friday shall be paid in accordance with 
subclause (3) of this clause. 

(5) Work on a Holiday: 
An employee required to work on a holiday shall be paid 

pursuant to subclause (7) of clause 22.—Public Holidays of 
this award. 

(6) Meal Period During Overtime: 
(a) Where a period of overtime in continuation of the 

ordinary hours of work is estimated by the 
employer to take one and a half hours or more, the 
employee shall, before the expiration of five hours 
from the completion of his last meal period, be 
required to take a meal period of at least half an 
hour. 

(b) An employee shall not work overtime for longer 
than five hours without a meal period of half an 
hour. 

(c) Notwithstanding subclause (2) of Clause 16.— 
Meal Period of this award where an employee 
working overtime can complete his work within 
three hours after his ordinary finishing time he/she 
may continue to work for that period without a 
break for a meal provided that he/she does not 
work for more than six and a half hours from his 
previous meal break. 

(d) Where overtime is worked before the ordinary 
hour of commencing work and such overtime is 
of one and a half hours or more the employee 
shall, within five hours of the commencement of 
such overtime, be required to take a meal period 
of half an hour without deduction of pay. Nothing 
in this paragraph shall in any way affect the taking 
by the employee of his ordinary meal period 
prescribed by clause 16.—Meal Period of this 
award. 

(7) (a) An employee (other than a junior or an apprentice) 
who is required to work overtime for more than one and a 
half hours without being notified on the previous day or 
earlier that he/she will be so required to work, or who has 
been so notified of such overtime and then is not required 
to work such overtime, shall be paid $6.10 meal money. 

An amount of $6.10 shall be paid for each subsequent 
meal period taken in accordance with paragraph (b) of 
subclause (6) of this clause. 

(b) A junior or an apprentice who is required to work 
overtime for more than one and a half hours shall be paid 
$6.10 meal money for the first meal period and $6.10 meal 
money for each subsequent meal period and $6.10 meal 
money for each subsequent meal period occurring during 
such overtime. 

(c) The employer shall endeavour to pay the meal money 
herein prescribed prior to the commencement of the meal 
period in respect of which such money is payable. 

(d) Where work on a Saturday, Sunday or a public holiday 
exceeds five hours, meal money shall not be payable in 
respect of the first meal period taken. In the event of such 
work continuing to an extent that requires a subsequent meal 
period or meal periods to be observed as prescribed by 
clause 16.—Meal Period of this award an amount of $6.10 
shall be paid as meal money for each such meal period so 
occurring. 

(8) Thirty-Six Hour Break: 
An employee who is required to work six consecutive 

days if a day employee or six consecutive shifts if a shift 
employee without a clear interval from work of thirty-six 
hours after the sixth day or shift shall be paid double time 
for all work performed by him after the sixth day or shift 
until he/she shall have had such clear interval of thirty-six 
hours. If an employee is stood off for any period during the 
ordinary working week in order to allow a thirty-six hour 
break there shall be no reduction in his weekly wage. 

(9) Ten Hour Break: 
An employee who has worked overtime shall be informed 

that he/she is entitled to and be granted a break of at least 
ten hours between the time of finishing work and the time 
when he/she next commences work, and no deductions shall 
be made from his pay because of any time lost by reasons 
of such break. Where the employee is required to work 



before he/she has completed the break of ten hours, he/she 
shall be paid double time for all time worked by him until 
he/she shall have had a break of at least ten hours. 

(10) Limitation of Overtime: 
(a) No employee under sixteen years of age shall be 

employed on overtime. No employee under 
seventeen years of age shall be employed on 
overtime in any event before 7.00 a.m. or later 
than 9.00 p.m. on any working day. No employer 
shall require or permit an apprentice to work 
overtime unless at least one skilled employee of 
the same calling as the apprentice is employed at 
the same time as the apprentice. 

(b) An employer shall not require or permit an 
employee to work overtime in connection with 
power driven machinery (except floor cleaning or 
floor polishing appliances), corrosive acids or 
poisonous substances unless he/she works within 
normal sight or hearing of at least one other 
person. 

(11) Employer May Require Overtime: 
(a) Subject to subclause (12) of this clause, an 

employer may require any employee to work 
reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements. 

(b) No organisation party to this award shall in any 
way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(12) Employee May Be Excused From Overtime: 
An employer shall not insist upon an employee working 

overtime where the employee declares he/she is not free to 
work and discloses a good reason to the employer to support 
his declaration. No employee shall be dismissed or in any 
way whatsoever prejudiced in his employment by reason of 
his refusal to work overtime where he/she has satisfactorily 
disclosed he/she is not free to work. Any dispute arising 
under this subclause shall be heard and decided by the Board 
of Reference. 

22.—Public Holidays. 
(1) Except as otherwise provided in subclause (6) of 

clause 10—Casual Employees of this award, the provisions 
of this clause shall apply only to weekly employees. 

(2) An employee shall be entitled to be absent from his 
employment without deduction of pay on any public 
holiday. In this award "public holiday" means the day 
observed as any of the following days or any day substituted 
therefor:— New Year's Day; Australia Day; Foundation 
Day; Labour Day; Good Friday; Easter Monday; Anzac 
Day; the Birthday of the Sovereign; Christmas Day; Boxing 
Day plus any other day or part of a day gazetted or 
proclaimed as a public holiday. 

(3) Where any of the days mentioned in subclause (2) 
hereof falls on a Saturday or Sunday, the holiday shall be 
observed on the next succeeding Monday, when Boxing Day 
falls on a Sunday or Monday, the holiday shall be observed 
on the next succeeding Hiesday. 

(4) Holidays and Termination of Employment: 
(a) An employer shall not terminate the employment 

of a weekly employee for the purpose of evading 
payment for the holidays prescribed by this award. 

(b) Where an employee is dismissed within one week 
before any holidays (or within one week before the 
first day of several holidays), his re-engagement 
by the same employer within one week after such 
holiday (or, as the case may be, within one week 
after the last day of such several holidays), shall 
be prima facie evidence that his employment was 
terminated in breach of paragraph (a) hereof. 

(c) Where the employer terminates the employment 
within one week of a day on which a holiday 
occurs, the employee shall be paid for such 
holiday or holidays prescribed by this award, 

provided that such employee had been employed 
by the employer for a period of at least one week 
prior to the termination of the employment. 

(5) Absence From Employment: 
(a) Where an employee is absent on the employee's 

working day immediately before or the working 
day immediately after a public holiday without 
reasonable excuse or without the consent of the 
employer, the employee shall not be entitled to 
payment for such holiday. 

(b) Where an employee is absent for a period 
exceeding twenty-one (21) consecutive days with 
the consent of the employer or through an injury 
in respect of which the employee is paid Workers' 
compensation under the appropriate State Act the 
employee shall not be entitled to payment for any 
public holidays occurring during any period of 
absence which exceeds twenty-one (21) consecu- 
tive days. This provision shall not apply when the 
absence is due to personal ill-health, or to personal 
injury in respect of which the employee is not paid 
workers' compensation under the appropriate 
State Act. 

(6) Payment for Holidays: 
The wage payable under this clause to an employee when 

that employee is absent from work on a public holiday which 
occurs on the employee's ordinary working day shall be,: 

(a) the ordinary wage the employee would have 
received on that day had that day not been a public 
holiday. 

(7) Work on a Holiday: 
(a) A weekly time employee who has been notified 

of a requirement to work on a public holiday and 
reports for work and is ready, willing and able to 
perform the work for which the employee has been 
notified shall be provided with at least four hours' 
work or at least four hours' pay at the rate 
prescribed by this subclause. 

(b) A weekly time employee shall be paid at the rate 
of double time and a half for all work done on a 
public holiday. 

(8) When Holiday to be Taken: 
The holiday specified in this clause shall so far as— 

(a) A day employee is concerned—be taken on the 
day on which the holiday is observed; 

(b) A morning shift employee, or an afternoon shift 
employee is concerned—be taken on the day on 
which the holiday is observed. 

(c) A night shift employee is concerned—be taken on 
the night of the day on which the holiday is 
observed, except where the employer and the 
majority of employees working night shift in the 
establishment shall agree that the holiday shall be 
taken on the eve of the day on which the holiday 
as observed. Provided always that the holiday for 
a night shift employee shall be one night off work 
with pay comprising the consecutive hours for the 
work for that night. 

(9) By agreement between an employer and the majority 
of his employees in a particular plant or section thereof other 
days may be substituted for any of the days or substituted 
days provided for in subclause (2) of this clause and such 
days shall be a holiday within the meaning of the clause. 
Provided that such agreement shall be subject to the 
approval of the union and such approval shall not be 
unreasonably withheld. 

(10) Postered day off falling on Public Holiday 
Where pursuant to paragraph (5)(c) or (5)(d) of clause 

20A.—Implementation of Shorter Hours an employer 
adopts a system of work which entitles an employee to a day 
off during the employee's work cycle and that day off falls 
on a public holiday prescribed by clause 21.—Overtime, the 
employee shall within three months of the date of that public 
holiday, be given an alternative working day in lieu of the 
day off which falls on the public holiday. 



23,—Annual Leave. 
The provisions of this clause shall apply only to weekly 

employees. 
(1) Period of Leave: 
The stipulations of this subclause shall apply where the 

employment is not terminated. 
(a) Except as otherwise provided in this award, every 

employee shall at the end of each year of his 
employment by his employer become entitled to 
four weeks' leave of absence on full pay. 

(b) Each employee before going on leave shall be paid 
four weeks' wages. The pay shall be at the rate 
prescribed by clause 11.—Rates of Wages of this 
award for the occupation in which the employee 
was ordinarily employed immediately prior to the 
commencement of his leave, unless the employee 
has been paid a higher wage, when it shall be that 
higher wage. A wage shall not be so computed as 
to include overtime. 

(c) During a period of annual leave, an employee 
other than a shift employee, shall in addition, 
receive a loading of 17.5 per cent, calculated on 
the wage prescribed by paragraph (b) of this 
subclause. 

(d) Where an employee is a shift employee and would 
have received a shift allowance as prescribed by 
clause 20—Shift Work of this award had he/she 
not been on annual leave during the relevant 
period then that shift allowance shall be added to 
the rate of wage prescribed by paragraph (b) of 
this subclause in lieu of the 17.5 per cent loading 
prescribed by paragraph (c) of this subclause. 

(e) The leave of absence shall be given and taken in 
one period or if the employer and the employee 
so agree, in two or three separate periods and not 
otherwise. Where leave has been split by consent 
an employer may choose to close his plant or a 
section or sections for all or any of the periods. 

(f) The employer may, if he/she thinks fit, give at any 
time in advance the period of continuous leave on 
full pay prospectively due. 

(g) Where the leave has been taken before the right 
to the annual leave has accrued, the right to further 
annual leave shall not commence to accrue until 
after the expiration of the year of employment in 
respect of which the leave has been so taken. 

(h) The leave of absence shall be given by the 
employer and shall be taken by the employee 
before the expiration of a period of six months 
from the date upon which the right to leave 
accrues. 

(m) Where, as provided in paragraph (1) of this clause, 
the period of a employee's annual leave is 
extended by a holiday or holidays occurring 
therein and the employee is absent from his 
employment without reasonable excuse or without 
the consent of the employer: 

(i) on the working day immediately preceding 
the first day of that period of annual leave the 
employee shall not be entitled to payment for 
such holiday, or the first of such holidays, as 
the case may be; 

(ii) on the working day immediately following 
the last day of that period of annual leave the 
employee shall not be entitled to payment for 
such holiday, or the last of such holidays, as 
the case may be. 

(2) Payment for Leave on Termination of Employment: 
The stipulations of this subclause shall apply where the 

employment is terminated. 
(a) Where the employment has been terminated after 

it has continued for one year or longer and annual 
leave has not been taken because of the operation 
of paragraphs (h) and (i) of subclause (1) of this 
clause, the employer shall forthwith pay to the 
employee four weeks' pay in the case of leave 
falling within subclause (1) of this clause, together 
with an amount equal to one-twelfth of his/her pay 
for the period of employment in excess of that 
year; provided that any payment in respect of 
overtime work or work on a Saturday or Sunday 
(save and except where work on a Saturday or 
Sunday forms part of an employee's ordinary 
hours of work) or on a holiday shall be excluded 
from the calculation; and provided further that the 
annual leave loading prescribed by paragraphs (c), 
(d) or (e) as the case may be, of subclause (1) of 
this clause shall not apply to the one-twelfth 
calculation on termination of employment. The 
employment period shall be computed from the 
date of its commencement. 

(b) Where the employment has continued for not 
more than twenty-eight consecutive days and is 
terminated, the employer shall not be liable to 
make any payment to the employee. Subject to 
such conditions where the employment is less than 
one year and is terminated (and the employee has 
not been allowed leave in advance as provided in 
paragraph (f) of subclause (1) of this clause), the 
employer shall forthwith pay to the employee, in 
addition to all other amounts due to him, an 
amount equal to one-twelfth of his pay for that 
period of employment; provided that any pay- 
ments made in respect of overtime work or work 
on a Saturday or Sunday (save and except where 
work on a Saturday or Sunday forms part of an 
employee's ordinary hours of work) or on a 
holiday shall be excluded from the calculation; 
and provided further that the annual leave loading 
prescribed further that the annual leave loading 
prescribed by paragraphs (c), (d) and (e), as the 
case may be of subclause (1) of this clause shall 
not apply to the one-twelfth calculation on 
termination of employment. The employment 
period shall be computed from the date of its 
commencement. 

(i) The employer shall have the right to fix when such 
leave will be given. 

(j) Except as provided in subclause (2) of this clause, 
payment shall not be made by an employer to an 
employee in lieu of leave to which the employee 
is entitled under this clause, nor shall any such 
payment be accepted by the employee. Payment 
shall not excuse an employer whose employee has 
not taken leave to which he/she is entitled under 
this clause from his obligations under this clause 
notwithstanding any agreement whereby the em- 
ployee purports to waive the leave to which he/she 
is entitled. 

(k) The employer shall give each employee at least 
four weeks' notice of the commencing date on 
which he/she shall be required to take his leave. 

(1) Where any holiday for which the employee is 
entitled to payment under this award occurs during 
any period of leave taken by an employee under 
this subclause, the period of the leave shall be 
increased by one day in respect of that holiday 
provided that the payment for such holiday shall 
not be included in the calculation of the annual 
leave loading prescribed by paragraph (c) or (d) 
as the case may be, of this subclause. 

(c) Where the leave under subclause (1) of this clause 
has been taken in advance by an employee 
pursuant to paragraph (f) of that subclause; and 

(i) the employment of the employee is termi- 
nated before he/she has completed the year 
of employment in respect of which such 
leave was taken; and 

(ii) the sum paid by the employer to the 
employee as pay for the leave so taken in 
advance exceeds the sum which the employer 
is required to pay to the employee under 
paragraph (b) hereof; 



the employer shall not be liable to make any 
payment to the employee under paragraph (b) 
hereof and shall be entitled to deduct the amount 
of such excess from any remuneration payable to 
the employee upon the termination of the employ- 
ment. 

(3) Pro Rata Leave: 

In the event of the employer closing his plant or a section 
or sections thereof for the purposes of allowing annual leave 
to all or the majority of the employees in the plant or any 
section or sections thereof, the employer shall pay to those 
employees the wages due to them in accordance with the 
provisions of subclause (1) hereof, provided that— 

(a) Should an employee to whom this subclause 
applies have less than twelve months' employ- 
ment with his employer, the employer may, 
notwithstanding anything to the contrary con- 
tained in this subclause and in lieu of the wage 
specified in subclause (1) of this clause, pay that 
employee pro rata wages calculated on the basis 
of one twelfth of his pay specified in subclause (1) 
of this clause for his period of employment which 
includes the period of close down. 

(b) An employee to whom paragraph (a) of this 
subclause applies and who has been paid pro rata 
wages in accordance with that paragraph, shall for 
the purposes of subclause (1) of this clause be 
deemed to have commenced his ensuing period of 
employment for the purposes of his next subse- 
quent period of annual leave at the date he/she 
commenced his annual leave for which he/she was 
paid pro rata wages. 

(c) In the event of an employee to whom paragraphs 
(a) and (b) hereof apply, having his employment 
terminated after having been paid pro rata for the 
annual leave which he/she has been granted, 
he/she shall, for the whole period of his employ- 
ment, be paid in accordance with subclause (2) 
hereof less any money paid to him in accordance 
with paragraph (1) of this subclause. 

(4) General Provisions: 

The stipulations of this subclause shall apply generally 
under this clause— 1 

(a) An employer shall not require or permit an 
employee to work an any day during the period of 
the employee's leave unless the consent of the 
union has first been obtained. Where consent has 
been given, the employee shall be paid at least 
seven hours thirty six minutes at double time or 
double rate. 

(b) Where the employer is a successor or assignee or 
transmittee of a business, and an employee was in 
the employment of the employer's predecessor at 
the time when he/she became such successor or 
assignee or transmittee, the employee in respect 
of the period during which he/she was in the 
service of the predecessor shall for the purpose of 
this clause be deemed to have been in the service 
of the employer. 

(c) For the purposes of this clause the employment 
under this award shall be deemed to have 
continued and to continue unbroken and constant, 
notwithstanding any interruption or determination 
of the employment by the employer if such 
interruption or determination has been or be made 
merely with the intention of avoiding obligation 
imposed by the provisions of this clause. 

(d) The leave herein provided is in addition to the 
holidays provided for by clause 22.—Public 
Holidays of this award. 

(e) "Year" shall include the period of leave. 

24.—Sick Leave. 
The following provisions shall apply only to weekly 

employees: 
(1) Sick Leave Entitlements: 
Except as provided in subclause (c) and subject to the 

conditions prescribed herein: 
(a) An employee shall not be entitled to paid leave of 

absence for any period in respect of which the 
employee is entitled to worker's compensation. 

(b) (i) The employee shall as soon as reasonably 
practicable and before the employee's ordi- 
nary hours of the first day or shift of such 
absence inform the employer of the em- 
ployee's inability to attend for duty, and as 
far as practicable, state the nature of the 
injury or illness and the estimated duration 
of the absence. If it is not reasonably 
practicable to inform the employer before the 
ordinary hours of the first day or shift of such 
absence the employee shall inform the 
employer within 24 hours of such absences. 

(ii) The employee shall prove to the satisfaction 
of the employer that he/she was unable to 
account for such illness or injury to attend for 
duty on the day or days for which sick leave 
is claimed. 

(c) Where an employer rejects a claim for sick pay the 
appropriate Board of Reference shall have power, 
upon application by a Union, or by the employee 
concerned, to hear such a claim and to make such 
order thereon as it thinks appropriate; and the 
employee, if required to attend the Board of 
Reference on the hearing of the claim shall, if the 
claim succeeds, but not otherwise, be entitled to 
be paid by the employer for the time of attendance, 
at the time employee's usual rate. 

(d) First Year of Employment: 
For the first year of employment with an 

employer an employee shall be entitled to not 
more than 40 hours of working time provided that 
during the first six months of the first year of 
employment with an employer the entitlement of 
a weekly employee to sick leave shall accrue on 
a pro rata basis of 6 2/3 hours of working time for 
each month of employment completed with that 
employer. On application by the employee during 
the seventh month of employment and subject to 
the availability of an unclaimed balance of sick 
leave the employee shall be paid for any sick leave 
taken during the first six months and in respect of 
which payment was not made. 

(e) Second and Subsequent Years of Employment: 
For the second and each subsequent year of 

employment with an employer the employee shall 
be entitled to not more than 64 hours of working 
time. 

(f) Sickness or Day Off 
Where an employee is sick or is suffering from 

an injury on the day the employee is to take off 
by virtue of the arrangement of the employee's 
ordinary working hours pursuant to Clause 19.— 
Hours of Work, of this award, the employee shall 
not be entitled to sick pay for that day. 

(2) Single Day Absences: 
In the case of any employee who claims to be allowed 

paid sick leave in accordance with this clause for an absence 
of one day only such employee if in the year the employee 
has already been allowed paid sick leave on more than one 
occasion for one day only, shall not be entitled to payment 
for the day claimed unless the employee produces to the 
employer a certificate of a duly qualified medical practitio- 
ner that in the medical practitioner's opinion, the employee 
was unable to attend for duty on account of personal illness 
or on account of injury by accident. 
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(3) Sick Day Absences: 
However, an employer may agree to accept from the 

employee a Statutory Declaration, stating that the employee 
was unable to attend for duty on account of personal illness 
or on account of injury by accident in lieu of a certificate 
of a duly qualified medical practitioner as prescribed in this 
subclause. Nothing in this subclause shall limit the 
employer's rights under paragraph (l)(c) hereof. 

(4) Cumulative Sick Leave: 
(a) Sick leave shall accumulate from year to year so 

that any balance of the period specified in 
paragraphs (l)(d) and (l)(e) which has in any year 
of employment with an employer by that em- 
ployer as paid sick leave, may be claimed by the 
employee and subject to the conditions prescribed 
in this clause shall be allowed by that employer 
in a subsequent year of employment without 
dimunition of the sick leave prescribed in respect 
of that year of employment. Provided that sick 
leave which accumulates pursuant hereto shall be 
available to the employee for a period of ten years 
but no longer from the end of the year of 
employment in which it accrues. 

(5) Definitions: 
(a) Injury—wherever in the clause the word 'injury' 

occurs, that word shall mean: 
"any injury sustained by the employee other 

than an injury in respect of which the employee 
is paid Workers' Compensation under the appro- 
priate State Act." 

(b) Year of Employment—for the purpose of this 
clause means the period between the date of 
commencement in employment in any year and 
the anniversary of the commencement of employ- 
ment in the next year. 

25.—Bereavement Leave. 
(1) An employee on weekly hiring (including weekly part 

time female employees) shall be entitled to a maximum of 
two days' leave without loss of pay on each occasion and 
on production of satisfactory evidence of the death in 
Australia of the employee's husband, wife, father, mother, 
brother, sister, child, stepchild or parents-in-law. For the 
purposes of this clause the words "wife" and "husband" 
shall include de facto wife or husband and the words 
"father" and "mother" shall include foster father or mother 
and step-father or mother. Provided further, an employee on 
weekly hiring shall be entitled to a maximum of two days' 
leave without loss of pay on each occasion and on the 
production of satisfactory evidence of the death outside of 
Australia of a employee's husband, wife, father or mother 
and where such employee travels outside of Australia to 
attend the funeral. 

(2) Where a weekly part time female employee would 
normally work on either or both of the two working days 
following the death in Australia of any of the relatives 
described in subclause (1) of this clause, she shall be entitled 
to be absent on bereavement leave in accordance with 
subclause (1) of this clause on either or both of these days 
without loss of pay for the day or days concerned. 

26.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall not include an employee 

engaged pursuant to clause 10.—Casual Employ- 
ees of this award. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof the period 

of maternity leave shall be for an unbroken period 
of from six to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job: 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. If the transfer to a safe job is not 
practicable, the employee may, or the employer may require 
the employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes of 
subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave 



pursuant to clause 24.—Sick Leave of this 
award as to which she is then entitled and 
which a duly qualified medical practitioner 
certifies as necessary before her return to 
work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave pursuant to clause 
24.—Sick Leave of this award as to which she is 
then entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave pursuant to clause 24.—Sick 
Leave of this award or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
For the purposes of the award the service of an employee 

with an employer means the period during which the 
employee has served her employer under an unbroken 
contract of employment. 

Provided that absence on maternity leave shall be deemed 
not to break the employee's contract of employment but 
such absence shall not be taken into account in calculating 
the period of employment for any purpose of this award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with para- 
graph (a) of subclause (3) of clause 8.—Terms of 
Employment of this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 

an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

26A.—Adoption Leave. 
(1) Eligibility for Adoption Leave 
A female employee shall, upon production to her 

employer of: 
(a) A statement from an adoption agency or other 

appropriate body of the presumed date of place- 
ment of the child with her for adoption purposes; 
or 

(b) A statement from the appropriate government 
authority confirming that she is to have custody 
of the child pending application for an adoption 
order, 

be entitled to adoption leave provided that she 
has had not less than twelve months' employment 
with that employer immediately preceding the 
date upon which she proceeds upon such leave. 

For the purposes of this clause: 
(i) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(ii) Adoption leave shall mean unpaid adoption leave. 
(iii) "Child" refers to a person under the age of five 

years who has not previously lived continuously 
with the employee concerned for a period of six 
months or who is not a child or step-child of the 
employee or of her spouse. 

(iv) "Relative adoption" occurs where a child, as 
defined, is adopted by a parent, a spouse of a 
parent or other relative being a grandparent, 
brother, sister, aunt or uncle (whether of the whole 
blood or half blood or by marriage). 

(2) Period of Leave and Commencement of Leave 
(a) Subject to paragraphs (c) and (f) of subclause (3) 

hereof the period of adoption leave shall be for an 
unbroken period of up to 52 weeks but ceasing in 
any event when the child attains the age of five 
years. 

(b) Upon receiving notice of approval for adoption 
purposes, an employee will notify her employer 
that she has been so approved and within two 
months of such approval she will further notify her 
employer of the period of adoption leave which 



she proposes to take upon the placement of a child. 
In the case of a relative adoption the employee 
shall notify as aforesaid upon deciding to take a 
child into her custody pending an application for 
an adoption order. 

(c) A female who commences employment with an 
employer after the date of her approval for 
adoption purposes shall notify the employer 
thereof upon commencing employment and of the 
period of adoption leave which she proposes to 
take upon placement of such a child. 

(d) An employee shall as soon as she is aware of the 
presumed date of placement of a child for 
adoption purposes but not later than fourteen days 
before such placement give notice in writing to her 
employer of such date and of her proposal to take 
adoption leave. 

(e) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (d) 
of subclause (2) of this clause if such failure is 
occasioned by the requirement of an adoption 
agency to accept earlier placement of a child. 

(3) Variation of Period of Adoption Leave 
(a) Provided the addition does not extend the adop- 

tion leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than fourteen days' notice in writing stating the 
period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(4) Cancellation of Adoption Leave 
(a) Adoption leave, applied for but not commenced, 

shall be cancelled should the placement of the 
child not proceed. 

(b) Where an adoption does not continue the em- 
ployee shall notify the employer forthwith and the 
employer shall nominate a time not exceeding 
four weeks from receipt of notification for the 
employee's resumption of employment. 

(5) Special Leave 
The employer shall grant to any male or female employee 

who is seeking to adopt a child, such unpaid leave not 
exceeding two days, as is required by the employee to attend 
any compulsory interview or examinations as are necessary 
as part of the adoption procedure. Where paid leave is 
available to the employee the employer shall have the option 
of paying the employee out of such available leave. 

(6) Adoption Leave and Other Entitlements 
Provided the aggregate of leave including adoption does 

not exceed 52 weeks: 
(a) An employee may, in lieu of or in conjunction 

with adoption leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave) shall not be available to an employee during 
her absence on adoption leave. 

(7) Effect of Adoption Leave on Employment 
For the purposes of the award the service of an employee 

with an employer means the period during which the 
employee has served her employer under an unbroken 
contract of employment. Provided that absence on adoption 
leave shall be deemed not to break the employee's contract 
of employment but such absence shall not be taken into 
account in calculating the period of employment for any 
purpose of this award and the Long Service Leave Act 1958. 

(8) Termination of Employment 
(a) An employee on adoption leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her application 
to adopt a child or of her absence on adoption 
leave, but otherwise the rights of an employer in 
relation to termination of employment are not 
hereby affected. 

(9) Return to Work After Adoption Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of adoption leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on adoption leave. Where such posi- 
tion no longer exists but there are other positions 
available for which the employee is qualified and 
the duties of which she is capable of performing, 
she shall be entitled to a position as nearly 
comparable in status and salary or wage to that of 
her former position. 

(10) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on adoption leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

27.—Jury Service. 
(1) An employee on weekly hiring required to attend for 

jury service during his ordinary hours shall be reimbursed 
by the employer an amount equal to the difference between 
the amount paid in respect of his attendance for such jury 
service and the amount of wage he/she would have received 
in respect of ordinary time he/she would have worked had 
he/she not been on jury service. 

(2) An employee shall notify his employer as soon as 
possible of the date on which he/she is required to attend for 
jury service. Further, the employee shall give his employer 
proof of his attendance, the duration of such attendance and 
the amount received in respect of such jury service. 

28.—Production of Drawings. 
(1) An employee shall not make drawings except he/she 

be paid a weekly wage under the provisions of this award. 
(2) An employee shall not make drawings under a task 

system whereby he/she is paid an amount for a set task. 
(3) No person shall be asked to do or make drawings on 

a speculative basis with a promise of reward if the work is 
considered satisfactory. 

(4) Any person who at any time makes or produces a 
drawing upon any part of an employer's premises shall for 
the purposes of this award be deemed to be an employee of 
that employer. 

(5) Drawing for the purpose of this clause means any 
drawing, picture, design or device, and any impression, 
copy, reproduction, or representation of a picture, drawing, 
design or device. 
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29.—Proof Reading. 
A copy-holder or a junior, unless an apprentice to 

composition, shall not do the work of reading, revising, 
checking or correcting proofs unless such copy-holder or 
junior is :— 

(1) paid the wage prescribed by this award for an adult 
proof reader; or 

(2) reading to and revising, checking or correcting 
proofs, together with an adult proof reader or other 
person who is paid as such and who is responsible 
for the work. 

30.—Letterpress and Lithographic Printing Conditions. 
(1) No employee, other than a printing machinist, or an 

apprentice, shall mix, match or adapt colours, or make ready, 
or do other than minor adjustments in the setting of an 
automatic feeder, on a letterpress or lithographic printing 
machine. 

(2) No printing machinist, operating a lithographic 
printing machine, shall be required to wash up or clean his 
machine where it is practicable for the work to be done by 
some other person. 

(3) No printing machinist or apprentice, operating a 
lithographic printing machine, shall be required to prepare 
plates or mix colours for a future run or make dampers while 
his machine is running. 

(4) A printing machinist, or apprentice operating a 
lithographic printing machine larger than a double crown 
machine shall have an apprentice or an assistant of not less 
than eighteen years of age to assist him. 

(5) No unskilled employee shall mix solutions for 
washing-out, sensitising, desensitising, or etching, when 
such solutions are made on the employer's premises. 

(6) Plate graining or stone polishing shall be done only 
by apprentices or adults. 

(7) Nothing contained in subclause (1), (2), (3) and (4) of 
this clause shall apply to small offset lithographic printing 
machinists acting in the course of their duties. 

31.—Glueing Machines. 
Only an adult employee or an apprentice shall operate a 

glueing machine when such machine is being used in any 
operation covered in this award under the tradesmen's 
classification binding/finishing. 

32.—Restrictions on Taking Work Off 
an Employer's Premises. 

(1) No work covered by this award shall be taken off an 
employer's premises to be executed by any employee of that 
employer. 

(2) No such work shall be taken off an employer's 
premises to be executed by any other person except the 
employer himself; provided that this subclause shall not 
affect the right of an employer to have work done in a trade 
supply house. 

(3) An employer shall not be entitled to have work done 
in a trade supply house unless the person conducting that 
house is bound by this award or by a State or Federal award 
or determination which prescribed wages and conditions 
relative to that work, which are the same as or more 
advantageous to employees than the wages and conditions 
prescribed by this award. Provided that work may be done 
by a trade supply house having no employees when that 
trade supply house has been approved by the organisations 
party to this award (or failing such approval, approved by 
the Board of Reference), and is registered as a business or 
factory under State legislation providing for the registration 
of business or factories. 

33.—Letting and Hiring of Premises or Plant. 
Any individual person who shall lease, rent or hire— 

* any plant, machinery or equipment, or 
* the whole or any part of premises, 

from any person bound by this Award for the purpose of 
using such equipment on such premises exclusively for such 

person bound by this Award any industrial operation 
specifically named or described in Clause 11.—Rate of 
Wages of this Award shall be deemed to be and be for all 
purposes of this Award an employee of the hirer, leaser or 
landlord of such plant, machinery, equipment or premises. 

34.—Mixed Functions. 
Where during any day an employee is employed on work 

requiring the performance of functions involving different 
rates of wages prescribed by this award, the minimum rate 
of wage to be paid to the employee for that day shall be 
calculated as if the employee performed such only of the 
said functions as involves the highest rate of wage. 

35.—Limitation of Employment of Juniors. 
(1) Manning of Departments: 
No department shall be manned exclusively by juniors. 
(2) Not more than three juniors shall be employed to each 

adult employed as a weekly employee in each department. 
(3) Screen Printing: 
Subject to subclause (4) hereof where the dimensions of 

a piece of printed matter— 
(a) exceed three hundred millimetres by six hundred 

millimetres (twelve inches by twenty-four inches), 
an adult employee or an apprentice to screen 
printing stencil preparation, shall be employed on 
the same printing frame as any non-apprenticed 
junior on the printing (including racking) of such 
printed matter; 

(b) do not exceed 300 millimetres by 600 millimetres, 
a non-apprenticed junior may be employed alone 
in the printing (including racking) of such printed 
matter. 

(4) A non-apprenticed junior shall not be employed in or 
in connection with the work of transfers other than racking. 

(5) Safety Provisions; 
(a) No junior under the age of eighteen years, unless 

an apprentice shall be employed on a Monotype 
casting machine or an Elrod or similar casting 
machine. 

(b) An employer shall not permit or require an 
employee under the age of eighteen years to be 
employed on a power driven guillotine (unless an 
apprentice indentured as provided in clause 
36.—Apprentices of this award) or on a platen or 
cylinder machine used for carton cutting. 

(6) Training of Non-Apprenticed Juniors: 
Subject to subclauses (7), (8) and (9) of this clause, 

non-apprenticed juniors shall not be employed on any work 
for which apprenticeship is provided in clause 36— 
Apprentices of this award. In those sections of the industry 
in which no provision is made for apprenticeship, non- 
apprenticed juniors may be employed. Such juniors shall be 
given reasonable opportunities to become proficient in 
different classes of work and shall be taught higher grade 
work as they progress in the knowledge of their work. 

(7) Apprenticeship Trades: 
The conditions of employment of juniors in any branch 

of the industry in respect of which provision is made for 
apprenticeship shall be as set out in subclause (7) of clause 
36.—Apprentices of thi award. 

(8) Artist or Designer (Including Commercial Artist): 
(a) The maximum proportion of junior artists or 

designers (including junior commercial artists) 
shall be one junior artist or designer (including 
junior commercial artist) to every three or fraction 
of three adult artists or designers (including adult 
commercial artists) employed upon the estab- 
lished staff of adult artists or designers (including 
commercial artists) employed as such by the 
employer as weekly employees at full rates of pay 
as prescribed in clause 11.—Rates of Wages of 
this award. 
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(b) In paragraph (a) hereof "the established staff" 
shall mean the number of adult artists or designers 
(including adult commercial artists) continuously 
employed as such by the employer for a period of 
not less than six calendar months. 

(c) Junior artists or designers shall be fully and 
thoroughly taught and instructed in the work of an 
artist or designer (including commercial art work). 

(d) Each junior artist or designer (including a junior 
commercial artist) shall from the commencement 
of his or her employment attend and not be 
prevented by his or her employer from attending 
during the junior's ordinary working hours for 
eight hours every week for a period of four years 
a recognised art school agreed upon by the 
organisations parties to this award, or failing such 
agreement, as determined by an independent 
arbitrator appointed by such organisations. Where 
the training facilities for artists or designers 
(including commercial artists) at the art school 
attended by such junior artists or designers 
(including commercial artists) make it impractica- 
ble for their attendance to be for eight hours every 
week for a period of four years then for the number 
of hours and the period of any prescribed course 
(with the minimum of four hours a day a week) 
as is agreed upon by the organisations parties to 
this award (in the first instance) or, failing 
agreement, as determined by an independent 
arbitrator appointed by such organisations. The 
training at a recognised art school of a junior artist 
or designer (including a junior commercial artist) 
shall cease at the end of the calendar year in which 
the junior's twentieth anniversary of his or her 
birth is attained. 

(e) On the production by the junior artist of a 
certificate from the art school showing that he or 
she has given satisfactory attention to the work of 
the school for the quarter or other term then for 
that term there shall be no deduction from the 
junior artist's pay for the time of absence. 

(f) The fees of the art school shall be paid by the 
employer (unless paid by the State Government). 

(g) The duties of a junior artist or designer (including 
a junior commercial artist) shall be so arranged by 
the employer that as the junior progresses in 
knowledge and skill, his or her duties shall be 
varied and he or she shall from time to time be 
placed on higher and more skilled work. 

In the event of the employer during the full term of 
training of a junior artist or designer— 

(i) ceasing (by death or otherwise) to carry on his 
business of art or designing in which the junior 
artist or designer is being trained, or 

(ii) ceasing for a continuous period of three months 
to have the proportion of adult artists or designers 
to junior artists or designers (as specified in this 
clause) 

the employer or his executors, administrators or assigns 
or one of them shall within one month thereafter find and 
provide some other employer carrying on the same class of 
business within a radius of five kilometres (three miles), if 
any there be, or if there be none such if the junior artist 
and/or designer shall so desire and if the employer can be 
found then to some other employer beyond that radius. In 
the event of an employer not being agreeable to take the 
junior artist and/or designer or an employer not being 
discovered who will take the junior artist and/or designer, 
it shall not be competent for the junior artist and/or designer 
to continue in the employ of his employer or the employer's 
executors, administrators or assigns or one of them. The 
junior artist and/or designer shall thereupon be paid all 
moneys due to him under this award. Such moneys referred 
to herein shall be paid by the employer or from the estate 
of the employer in the event of the employer being deceased. 

(9) Juniors Employed on Small-Offset Lithographic 
Printing Machines: 

(a) The maximum proportion of juniors employed on 
small-offset lithographic printing machines shall 
be one junior to every three or fraction of three 
adult small-offset lithographic printing machinists 
employed and paid as such on the established staff 
of the employer. 

(b) For the purposes of this subclause "the estab- 
lished staff" shall mean the number of adult 
small-offset lithographic printing machinists con- 
tinuously employed as such by the employer for 
a period of not less than six months immediately 
prior to the engagement of the junior. In any 
establishment where apprentices to the trade of 
"Printing Machining" are employed, those ap- 
prentices and persons who have served an appren- 
ticeship to that trade shall be excluded from the 
calculation of the proportion of juniors employed 
on small-offset lithographic printing machines to 
adult small-offset lithographic printing machin- 
ists. 

36.—Apprentices. 
(1) Proportion of Apprentices to Tradesmen: 

(a) Where one or more skilled adults are permanently 
employed as weekly employees at full rates of pay 
as prescribed in clause 11.—Rates of Wages of 
this award, one apprentice or probationer for 
apprenticeship may be employed to every three or 
fraction of three skilled adult employees perma- 
nently employed in such branch. 

(b) In this subclause "permanently employed" means 
continuously employed for a period of not less 
than six calendar months. 

(2) Employer with less than Three Skilled Adults: 
Where an employer has less than three skilled adult 

employees in his employment, he/she shall not employ an 
apprentice or probationer for apprenticeship until he/she has 
obtained the consent of the union or of the Director of 
Industrial Training. 

(3) Employer may be Regarded as a Skilled Adult: 
An employer who is working full time at his trade may 

be regarded as a skilled adult permanently employed in that 
trade provided he/she can satisfy the union of his ability to 
satisfactorily teach and instruct an apprentice in the trade in 
which the employer is working. 

(4) The Registrar of Industrial Training may refuse to 
register an apprenticeship agreement, unless the person 
serving a period of probation, if so requested, produces to 
the Registrar a Certificate from a medical practitioner, 
registered optometrist or other person acceptable to the 
registrar to the effect that he/she is not so deficient in 
perception of colour that his ability to be trained in or carry 
out the aspects of his trade is not impaired. 

(5) Apprentices Day/Shift Work Provision: 
(a) An apprentice other than an apprentice engaged on 

block release Technical School Training shall be 
employed only on day work during the years 
he/she is required to attend Tfechnical School. 

(b) An apprentice engaged on block release Technical 
School Training who is in at least his/her third 
year of apprenticeship and who has completed 
his/her block release training for the third year, 
may be employed on day work or shift work. 

(c) An apprentice engaged on block release Technical 
School Training who has not completed three 
years' block release training, may where his/her 
employer and such apprentice so agree, be 
employed on morning and afternoon shift (except 
during his periods of attendance on block release 
training) provided that: 

(i) the apprentice is at least eighteen years of 
age; and 
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(ii) should any dispute arise with respect to 
working morning or afternoon shift, such 
dispute shall be referred to a Board of 
Reference for resolution. 

(6) Proficiency Amounts: 
Should the apprentice attain a standard approved by the 

Perth Technical College he/she shall receive, in addition to 
the prescribed weekly wage, an additional weekly amount 
calculated on the following percentages of the weekly wage 
of the binder/finisher. 

(a) For the first annual examination he/she passed at 
that standard 0.86 per cent 

(b) For the second annual examination he/she passed 
at that standard in lieu of the percentage pre- 
scribed in (a) hereof 1.72 per cent 

(c) For the third annual examination he/she passed at 
that standard in lieu of the percentage prescribed 
in (b) hereof 2.58 per cent 

He shall receive such additional amount on and from the 
beginning of the first pay period commencing in January 
following the examination. Where an apprentice is unable 
to sit for an annual examination because of personal illness 
or injury suffered by him and then satisfactorily passes a 
deferred examination in lieu thereof, the relevant additional 
amount shall be payable to him on and from the first pay 
day which occurs after the date on which the results of that 
deferred examination are published. Any dispute as to proof 
in respect of such illness or injury shall be determined by 
the Board of Reference. 

The additional sum paid in accordance with the provisions 
of this subclause shall be calculated in multiples of 10 cents, 
amounts less than 5 cents being taken to the lower multiple 
and amounts of 5 cents or more being taken to the higher 
multiple. 

(7) Prohibition of Employment of Non-Apprenticed 
Juniors: 

(a) In connection with any branch of the industry in 
respect of which provision is made for apprentice- 
ship an employer shall not engage any person 
under the age of twenty-one years, nor continue 
the employment of any such person engaged but 
not indentured except as an apprentice or proba- 
tioner for apprenticeship. 

(b) Employment of Non-Apprenticed Juniors: Noth- 
ing in this subclause shall affect the employment 
of non-apprenticed juniors in such work as going 
messages, sweeping-up and cleaning or feeding 
printing machines. 

(8) That school fees shall be paid by the employer. 

36A.'—Adult Apprentices. 
(1) An adult apprentice means a person of 21 years of age 

or over at the time of entering into an indenture to one of 
the branches of the printing industry prescribed in clause 
36.—Apprentices of this award. 

Subject to this clause, conditions of employment of adult 
apprentices shall be those prescribed in clause 36 of this 
award for apprentices indentured under the age of 21 years. 

(2) Preference of Employment 
Preference of employment as an adult apprentice should 

be given to an applicant who is employed in the printing 
industry. 

(3) Period of Apprenticeship 
(a) Subject to this clause of this award, an adult 

apprentice shall be indentured for a period of four 
years in which period shall be included his/her 
period of probation. 

(b) Notwithstanding paragraph (a) hereof where the 
Director or Registrar of Industrial Training ap- 
proves an application for adult apprenticeship by 
an applicant who has been employed in the 
printing industry for at least two consecutive years 
and the Registrar or Director is satisfied that the 
applicant has sufficient theoretical and practical 
knowledge, it may, subject to any conditions it 

may determine, permit the applicant to advance 
within his/her apprentice period by not more than 
two years. 

(4) Technical School Training of Adult Apprentices 
(a) Each adult apprentice shall from the commence- 

ment of his apprenticeship attend and not be 
prevented by his employer from attending during 
the apprentice's ordinary working hours for eight 
hours every week a suitable Technical School for 
the period of three years or, where the training 
facilities for apprentices at the Technical School 
attended by such apprentices make it impractica- 
ble for their attendance to be for eight hours every 
week or for a period of three years, then for the 
number of hours and for the period of any 
prescribed course (with the minimum of four 
hours a day a week) as is approved by the 
organisations parties to this award or by the 
Director or Registrar of Industrial Training, if 
such school is available. The State Technical 
School that provides instruction in an apprentice- 
ship trade shall be accepted as a suitable school 
for the purposes of this award. 

(b) Where the State conducts in the suitable Technical 
School a system of block release Technical School 
training, each adult apprentice shall from the 
commencement of his/her apprenticeship attend 
and not be prevented by his/her employers from 
attending during the apprentice's ordinary work- 
ing hours such block release training for a 
maximum of eight weeks each year for a period 
of three years on a basis to be arranged in each 
State between the organisations respondent to this 
award and the relevant State Technical Education 
Authority. Such block release Technical School 
Training shall be in lieu of the Technical School 
training prescribed in paragraph (b) of subclause 
(4) hereof. 

(c) Notwithstanding paragraphs (a) and (b) of sub- 
clause (4) hereof the Director or Registrar of 
Industrial Training may reduce the said three year 
period of adult apprenticeship Technical School 
training to a period of two years where an 
applicant, prior to commencement of the appren- 
ticeship, has been employed in the printing 
industry for at least two consecutive years and the 
Director or Registrar is satisfied that the applicant 
has sufficient theoretical and practical knowledge. 

(5) Wages of Adult Apprentices 
(a) Where a person was employed by an employer in 

the printing industry immediately before becom- 
ing an adult apprentice with that employer, such 
person shall not suffer a reduction in actual rate 
of pay by virtue of becoming indentured. 

(b) Subject to paragraph (a) hereof, the wages of an 
adult apprentice, including the wages of proba- 
tioners for apprenticeship, shall be those payable 
to adult apprentices in subclause (6) of clause 
11.—Rates of Wages of this award. 

(6) Proficiency Amounts 
The provisions of subclause (6) of clause 36 of this award 

shall not apply to adult apprentices. 
(7) Proportion of Apprentices to Skilled Adults 
Adult apprentices shall be employed as excess appren- 

tices in accordance with the provisions of subclause (2) of 
clause 36 of this award. 

(8) Form of Indenture of Adult Apprenticeship 
Each indenture of adult apprenticeship shall be in the 

form as prescribed by the Industrial Training Act. 
(9) Adult Apprentices Day Work/Shift Work Provisions 

(a) An adult apprentice (other than an apprentice 
engaged on block release Technical School train- 
ing) shall be employed only on day work during 
the period he/she is required to attend Technical 
School as determined in subclause (4) hereof. 
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(10) That school fees be paid by the employer. 

37.—-Health Notices. 
Notices containing advice for the preservation of the 

health and protection of employees, if provided by a union, 
shall be kept prominently posted and displayed in all work 
rooms by the employer. 

38.—Health Provisions. 
(1) Type Metal and Shavings: 
Type metal or type metal shavings shall not be permitted 

to accumulate on the floor or in the vicinity of slug-casting 
or type-casting machines or on the floor of the stereotyping 
and electrotyping departments. 

(2) Composing Room Equipment: 
All type cases and other receptacles for the holding of 

type installed after the date of this award shall be kept in dust 
proof cabinets, and such type cabinets and all other frames, 
bulks, furniture or equipment of a composing room shall be 
fixed to the floor in such a manner that no dust can 
accumulate under the same, or shall rest on supports so that 
there remains a sufficiently high intermediate space for 
sweeping and washing the floor without difficulty. 

(3) Metal Pots and Plungers: 
(a) All metal pots, other than those electrically 

heated, shall be provided with proper and suitable 
hoods, which shall be so fitted that all fumes and 
heavy fumes are sucked off and conducted into the 
open air. 

(b) The melting down of linotype or stereotype or like 
metal, or the cleaning of linotype plungers shall 
be done in such a manner as to cause the fumes 
or dust to be carried away from the work room into 
the open air. 

(4) Sweeping: 
Dry sweeping shall not be permitted or carried out in any 

workroom covered by this award unless such dry sweeping 
is carried out by the use of a mechanical device which 
effectively prevents the escape of dust particles into the air. 

(5) Ventilation: 
All workrooms shall be efficiently ventilated. 
(6) Floor Coverings: 
In each workroom where the floors are composed of 

materials known as granolithic, or concrete, or combinations 
of cement, stone, or asphalt, employers shall provide some 
suitable covering material, properly constructed to eliminate 
cold and damp, upon which the employee may stand whilst 
at work. 

(7) Saws to be Enclosed: 
All saws shall, so far as possible, be so enclosed as to 

minimise noise and prevent the spraying of particles of 
metal and wood. 

39.—Change Rooms and Dressing Time. 
Where a change of dress or employees is rendered 

necessary by the work to be done, the employer shall provide 
suitable dressing rooms and allow each employee dressing 
time each day. 

40.—Protection of Clothing. 
The employer shall provide each employee with properly 

constructed facilities which will protect his clothing taken 
off during working hours from the dust and fumes of the 
workroom. 

41.—Employer to Provide Facilities. 
(1) Lighting of Workrooms: 

(a) Each employer shall make provision in his 
workrooms for adequate natural light or its 
approximate equivalent for employees to perform 
their work. The measurement of the adequacy of 
artificial lighting shall be determined by reference 
to the appropriate State or Local Government 
lighting authority. 

(b) Where artificial light is in use, effective shades 
shall be provided by the employer to prevent eye 

strain. Artificial light shall be so situated as to 
enable the employee to work without unnecessary 
strain to the eyes. 

(c) Light shades, globes and tubes shall be kept clean. 
(d) All windows of each workroom shall be kept clean 

on both the inner and outer surfaces. 
(e) Employees covered by this award shall not be 

required to handle fluorescent light tubes until 
such employees have been warned of the necessity 
for exercising extreme care to avoid breaking such 
tubes. Spare or discarded tubes shall not be kept 
in the workroom unless stored in some safe place 
set aside for the purpose. 

(2) Hygiene: 
Each workroom, lavatory and convenience of any factory 

or establishment shall be thoroughly swept and cleaned at 
least once a day, and at least once each week each lavatory 
or convenience shall be thoroughly scrubbed out with 
disinfectant. 

(3) Washing Facilities: 
The employer shall provide separate suitable washing 

places for male and female employees and shall install 
therein a sufficient number of wash basins or troughs 
supplied with hot and cold running water. 

(4) Supply of Drinking Water: 
An employer shall provide for the use of the employees, 

adequate quantities of— 
(a) drinking water in easily accessible places (such 

drinking water shall not exceed a temperature of 
twenty four degrees Celsius), and 

(b) boiling water for refreshments at meal periods 
(including the rest interval for females). 

(5) Seating to be provided: 
(a) Any employee whose work requires that em- 

ployee to be seated shall be provided with a 
reasonably comfortable seat. 

(b) The use of metal seating accommodation shall not 
be permitted unless effectively covered with felt 
or similar material. 

42.—Bronzing or Dusting-Off. 
(1) Machine Work: 
Subject to subclause (5) hereof, bronzing or dusting-off 

shall not be done except by the use of a machine so equipped 
as to materially prevent the escape of dust into the air of any 
occupied room. 

(2) Prohibitions: 
An employer shall not require or permit a junior of less 

than sixteen years of age to do bronzing or dusting-off work, 
or work at or in connection with a bronzing machine. 

(3) Hand Work: 
Bronzing or dusting-off by hand shall not be done except 

in connection with— 
(a) an efficient exhaust draught which effectively 

carried away bronze dust in the atmosphere; or 
(b) an appliance or within a structure of canvas, wood 

or other suitable material so constructed as to 
prevent, as far as practicable, the escape of dust 
into any occupied room. 

Provided that this subclause shall not apply 
where bronzing or dusting-off is done for less than 
two hours in any one day. 

(4) Disability Allowance: 
Each employee employed on bronzing or dusting-off by 

hand shall be paid 17.5 cents an hour in addition to any other 
money payable to that employee under this award. 

(5) Protective Clothing: 
The employer shall provide each employee employed on 

bronzing or dusting-off or feeding a bronzing machine with 
suitable overalls and head covering. 

(6) The employer shall maintain in good repair and 
effectively cleansed at least once each week the protective 
clothing specified in subclause (5) hereof. 



(7) Change Rooms and Dressing Time: 
The employer shall provide suitable dressing rooms with 

properly constructed facilities to enable employees em- 
ployed on bronzing or dusting off or feeding a bronzing 
machine to change their clothing and to protect such 
clothing from the dust of the workroom. Each employee 
shall be allowed ten minutes' working time at the end of 
each daily working period to enable the employee to change 
his clothing. 

(8) Towels, Soap and Nail Brushes: 
Where bronzing or dusting-off, or feeding a bronzing 

machine is regularly done there shall be provided and 
maintained in a clean state and in good repair for the use of 
all persons employed in bronzing or dusting-off, or in 
feeding a bronzing machine, a lavatory with a sufficient 
supply of clean towels and soap and nail brushes, and having 
a supply of hot and cold water. 

(9) Free Milk: 
Each person shall be supplied free of charge by the 

employer with a 300 ml of milk each morning and each 
afternoon where employed in bronzing or dusting-off for 
two hours or more in any morning or afternoon period. 

(10) Responsibilities of an Employee: 
Each employee employed on bronzing or dusting-off or 

feeding a bronzing machine shall— 
(a) wash the face and hands before partaking of any 

food or leaving the premises; 
(b) wear the overalls and head coverings supplied, as 

provided herein; 
(c) deposit clothing taken off during working hours 

in the place or places provided as specified in 
subclause (7) herein. 

43.—First-Aid Chest. 
(1) The employer shall provide a first-aid chest, which 

shall be a suitable dustproof receptacle, make of either metal 
or wood, for the use of the employees, in some accessible 
place in the factory. Such chest shall be equipped and 
supplied with the following articles, namely:— 

Quantities to be kept in first aid 
chest in 

Factories and Factories and 
Workshops in Workshops in 

which not which more 
more than than 30 
30 persons persons are 

are employed employed 

Olive Oil 50 ml 100 ml 
Proflavine pr Dettol 50 ml 100 ml 
Sal Volatile 100 ml 200 ml 
Cotton Wool 100 g 200 g 
Bum Dressings 1 pkt 2 pkts 
Gauze 1 pkt 1 pkt 
Lint 1 pkt 1 pkt 
Sterilized Dressings 2 pkts 2 pkts 
Bandages, including four Asstd. Sizes Asstd. sizes 

triangular bandages 
Adhesive plaster Asstd. Sizes Asstd. sizes 
Safety pins Asstd. Sizes Asstd. sizes 
Scissors 1 pair 1 pair 
Forceps, removing 1 pair 1 pair 
Eye dropper 1 1 
Eye bath 1 1 
Kidney bowl 1 1 
Magnifying glass 1 1 
Basin 1 1 
Medicine measure, 1 1 

graduated to 40 ml 
Tourniquet 1 1 
First-Aid Manual 1 1 

(2) Where a person is or persons are appointed in 
accordance with clause 44.—First-Aid Attendant of this 
award, the first-aid chest referred to in subclause (1) hereof 
shall be in control of that person or those persons. The name 

of that person or those persons shall be made known 
throughout the establishment in which that person is or those 
persons are employed and his name or their names shall be 
inscribed on the first aid chest. 

44.—First-Aid Attendant. 
(1) An employer shall endeavour to have at least one 

employee on day work and one employee on night work (if 
night work is being worked), trained to render first aid. 

(2) Where an employee who is recognised by the St. 
John's Ambulance Association or other similar body as 
qualified to render first aid is available, and that employee 
is requested by the employer to accept and does accept 
appointment as factory first-aid attendant, the employer 
shall appoint him as such. Where no such qualified person 
is available, the employer may appoint some other person 
as factory first-aid attendant. Provided that where more than 
one qualified person is available, the employer shall not be 
required to appoint more than one of them as factory first-aid 
attendant on day work and one of them as such attendant on 
night work. 

(3) A factory first-aid attendant appointed under this 
clause shall be paid therefor $8.00 per week in addition to 
any other money to which he/she is entitled under this 
award. 

(4) The provisions of subclause (1), (2) and (3) hereof 
shall not apply in any employer's establishment where a 
staff nurse or other medically trained person is employed. 

45.—Guillotine Machine Work. 
Not more than one person operating a guillotine machine 

shall place work in or remove it from within a guillotine 
machine, and no other person shall place work on or remove 
it from a guillotine machine. 

46.—Platen Machines Used for 
Carton Cutting. 

A female shall not be required or permitted to feed any 
platen machine used for carton cutting. 

47.—Time and Wages Records. 
(1) Each employer shall keep time and wages records 

correctly and fully written in ink, showing the name of each 
employee and his occupation, the hours worked (including 
overtime) each day or shift, the time commencing and 
finishing the meal period, and the meal period before 
commencing overtime or recurring during the working of 
overtime, and the wages, overtime and allowance paid each 
week; provided that the employer may at his option use a 
mechanical clock in lieu of a time book for the purpose of 
recording the time of each employee. The book, or, when 
a clock is installed, the time cards, shall be open for 
inspection by a duly accredited official of a union, or of 
employees of that employer not members of any union 
during the usual office hours at the office or other 
convenient place. The inspecting official shall be entitled to 
take and carry away a copy of an entry in such book or time 
card, but information so gained shall be treated as 
confidential except where it is obtained for use in any 
proceedings under any State Act. Every book or time card 
kept or made under this clause shall for at least twelve 
months after the making of any record thereon be kept by 
the employer at his place of business and shall be there open 
for inspection under this clause. 

(2) The employer shall also keep for inspection a record 
of the age of each junior employee. 

(3) Twenty four hours' notice of the intention to inspect 
the time book shall be given to the employer whose book 
is to be inspected. 

(4) An employer, in showing the hours worked on each 
day or shift, shall set out the commencing and finishing time 
of each such daily period of work, together with the 
commencing and finishing time of the meal period in each 
such daily period of work, and before commencing overtime 
and recurring during the working of overtime. When the 
hours of overtime are shown the commencing and finishing 
time of such overtime shall be set out. 
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48.—Right of Entry. 
An employer shall permit two officials of the union to 

enter the workroom during working hours, after notifying 
the employer or his representative, to interview the father 
or clerk of the chapel or individual members, or to collect 
subscriptions, or to see that this award is being observed, but 
shall not interview members in such manner as to delay 
work. 

49.—Union Delegate. 
Not more than two delegates, chosen by and from the 

employees of an employer, shall be allowed the necessary 
time in working hours to interview the employer or his 
representative for the purpose of submitting grievances. 

50.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this Award, a Board of Reference consisting of a Chairper- 
son and two other members who shall be appointed pursuant 
to Section 48 of the Industrial Relations Act 1979 and 
Industrial Relations Commission Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

51.—Settlement of Disputes. 
Subject to the Industrial Relations Act 1979, as amended, 

any grievance, dispute or claim arising out of or relating to 
this award shall be dealt with in the following manner: 

(1) Should any matter arise which gives cause for concern 
to an employee he/she shall raise such matter with his 
immediate supervisor. 

(2) If the matter remains unresolved it shall be referred 
to the union delegate who shall consult with the appropriate 
representative of management. 

(3) If the matter remains unresolved it shall be referred 
to the secretary of the union concerned (or his representa- 
tive). This official shall discuss it with senior representatives 
of the employer. 

(4) If the matter remains unresolved it shall be submitted 
to a Board of Reference. 

(5) While the above procedure is being followed work 
shall continue normally in accordance with this award. 

(6) No party shall be prejudiced as to final settlement by 
the continuance of work in accordance with this clause. 

(7) In the event of a party failing to observe these 
procedures, the other party may take such steps as are open 
to it to resolve the matter. 

(8) The parties shall, at all times, confer in good faith and 
without undue delay. 

52.—Posting of Award and Union Notices. 
A copy of this award with any variation thereof, shall be 

kept posted in a prominent place in each workroom where 
it may be read by employees. The union shall be permitted 
to use a noticeboard at each establishment for the posting 
of notices in a reasonable manner concerning union 
meetings or other legitimate union business. 

53.—Interpretation of Award. 
The parties respondent to this award intend that it should 

correspond as closely as possible to the provisions of the 
Federal award known as die Graphic Arts Award 1977, as 
amended, and it is agreed— 

(1) that the provisions prescribed in the Graphic Arts 
Award, where relevant, shall apply to this award; 
and 

(2) that any amendments made to the Graphic Arts 
Award after the making of this award shall 
automatically and simultaneously apply to the 
employees covered by this award and the parties 
to this award shall make application to have this 
award amended accordingly. 

(3) "Non-Impact Printing Machine" shall mean and 
refer to: 

(a) Non-Impact printing machines used in or in 
connection with the commercial printing 
industry but not including non-impact print- 
ing machines used solely for photocopying or 
facsimile transmission; and 

(b) Non-Impact printing machines which em- 
ploy non-impact printing technology in ap- 
plying images to paper and or other surfaces 
and includes (either singularly or in combina- 
tion) but is not limited to—lasography, inkjet 
and inkbubble, ion deposition, thermal trans- 
fer, xerography, magnetography, cathode ray 
tube projection, light emitting diode, liquid 
crystal display; and 

(c) Non-Impact printing machines called Elec- 
tronic Printing Machines or Laser Printing 
Machines which use one or more of the above 
processes. Major manufacturers of this type 
of equipment include, but are not limited to 
Canon, Hewlett Packard, Siemens, Rank- 
Zerox and I.B.M. 

54.—Production. 
(1) There shall be co-operation between the unions, 

management and employees in improving production. 
(2) Guidelines for the achievement of maximum plant 

capacity, utilisation of continuous machine operation shall 
be as prescribed in Schedule "B" which is incorporated in 
this Award. 

55.—Long Service Leave. 
The long service leave provisions contained in Volume 

62, Western Australian Industrial Gazette, at pages 1 to 5 
inclusive are hereby incorporated and shall be deemed to be 
part of this award. 

Schedule "A"—Respondents. 
Albany Advertiser (1932) Limited 
York Street 
Albany 6330 
A. and L. Printers 
1 Stuart Street 
Bunbury 6230 
Beverley Times 
Queen Street 
Beverley 6304 
Classic Press 
56 Fourth Road 
Armadale 6112 
Collie Mail Newspapers Ply Ltd 
34 Stirling Street 
Perth 6000 
Country Newspapers Pty Ltd 
34 Stirling Street 
Perth 6000 
R. and D. Cruttenden 
83 Lockyer Avenue 
Albany 6330 
Express Print 
108 Beach Road 
Bunbury 6230 
Geraldton Newspapers Limited 
Marine Terrace 
Geraldton 6530 
Gnowangerup Star 
Gnowangerup 6335 
Great Southern Herald 
49 Clive Street 
Katanning 6317 
Rob Griffiths 
59 Prince Street 
Busselton 6280 
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E.S. Hall & Sons Pty Ltd 
Fortune Street 
Narrogin 6312 
Northam Advertiser Limited 
245 Fitzgerald Street 
Northam 6401 
Mid-West Print 
Gordon Street 
Northam 6401 
Printing Service Agency 
Norseman Road 
Esperance 6401 
South West Printing and Publishing Co. Pty Ltd 
Stephen Street 
Bunbury 6230 
Wagin Argus 
Tavistock Street 
Wagin 6315 

Schedule B—Named Union Party. 
Printing and Kindred Industries Union, Western Austra- 

lian Branch, Industrial Union of Workers is a named party 
to this Award. 
Schedule C. 

Guidelines—Maximum Plant Capacity 
Utilisation/Continuous Machine Operation 

(Vide Clause 54 of the Award) 
Guidelines for the achievement of maximum plant capacity 
utilisation and continuous machine operation are set out 
hereunder:— 

(1) Mixed Functions 
Employees may be required during any day to 

perform within their skill capacity, different 
functions attracting different award wage rates. 
The employee shall be paid for the day, at the 
least, the highest award rate for the work 
performed. When employed intermittently in this 
fashion there will be no reduction in wage rates 
where the employee performs work attracting a 
lesser award rate. Work performed on a mixed 
functions basis would generally be incidental to 
an employee's employment classification. 

(2) Rest Period Provision 
The present award provision for rest periods is 

flexible in its operation requiring only that the rest 
period be taken within a spread of time and may 
be changed without notice within that spread of 
time. 

(3) Meal Period Provision 
Clause 26 now provides for added flexibility in 

the timing of meal periods—enabling variation 
without notice, by consent, or when necessary, to 
facilitate continuous machine operation (and the 
employee concerned has no prior meal time 
commitment). 

(4) Movement within a Plant or Section 
Employees may be moved within a plant or 

section to temporarily replace other employees in 
order to maintain continuous machine operation. 

(5) Machine set-up and wash-up 
An employee may be required to assist in the 

setting up or cleaning of machines unless prohib- 
ited by Award prescription. 

(6) Tradesmen's Duties 
Subject to the observance of normal service 

working requirements tradesmen may be required 
to move from function to function or machine to 
machine within their trade skills. 

(7) Change of Shifts 
Where appropriate, procedures enabling the 

continuous running of machines during shift 
change overs will be implemented. 

(8) Starting Times 

Starting and finishing times of individual 
employees within a plant or section may be 
staggered to ensure maximum plant capacity 
utilisation. 

Schedule D. 

Small Offset Traineeships 

Application of Schedule 

(1) This Schedule shall apply to this Award within the 
areas specified in Clause 5.—Area. 

Objective 

(2) The objective of this Schedule is to provide the form 
and substance of the conditions of employment, including 
the rates of pay, applicable to persons engaged as Small 
Offset Trainees under the Australian Traineeship system. 

The employment of Small Offset Trainees shall not 
prejudice the employment of full time employees. 

Definitions 

(3) (a) A Small Offset Traineeship is a system under the 
Australian Traineeship System comprising structured on- 
the-job training with an employer and off-the-job training 
in a Technical and Further Education College or other 
training provider approved by the State Training Authority. 

(b) A Small Offset Training Agreement means an 
agreement for training deposited with the State Training 
Authority. 

(c) A Small Offset Trainee (ATS) is an employee who is 
bound by a training agreement deposited with the State 
Training Authority. 

Training Conditions 

(4) (a) A Small Offset Trainee (ATS) shall attend an 
approved on and off-the-job training course or programme 
prescribed in the relevant training agreement or as notified 
to the trainee by the State Training Authority. 

(b) The employer listed with the State Training Authority 
shall ensure that the Trainee (ATS) is permitted to attend the 
prescribed off-the-job training course and is provided with 
on-the-job training approved by the State Training Author- 
ity. 

(c) The employer shall provide a level of supervision in 
accordance with the approved Training Plan during the 
traineeship period. 

(d) The employer agrees that the overall training 
programme will be monitored by officers of the State 
Training Authority and that training records or work books 
may be utilised as part of this monitoring process. 

Employment Conditions 

(5) (a) The Trainee (ATS) shall be engaged for a period 
of 12 months as a full time employee provided that that 
Trainee (ATS) shall be subject to a satisfactory probation 
period of up to one month. 

(b) The Trainee (ATS) is permitted to be absent from 
work without loss of continuity of employment to attend the 
off-the-job training in accordance with the Training Agree- 
ment. 

(c) Overtime and shiftwork shall not be worked by 
Trainees (ATS) except to enable the requirements of the 
Training Plan to be effected. When overtime and shiftwork 
are worked the relevant penalties and allowances of the 
Award based on the Trainee wage will apply. No Trainees 
(ATS) shall work overtime or shiftwork on their own. 

(d) That the Small Offset Traineeship may be cancelled 
by the Trainee and employer with the consent of the Union 
and the organisation or Board of Reference. 
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Wages 
(6) The weekly wages payable to Small Offset Trainees 

(ATS) shall be as set out as follows: 
The undermentioned percentage of the wage of classifica- 

tion Level 4 of Table "C" appearing in Clause 11.—Rate 
of Wages of this Award multiplied by .75. 

% 
Under 17 years of age 40 
Between 17 and 18 years of age 50 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

The wage rate determined by this calculation shall in no 
case be less than the minimum rate prescribed by the 
Australian Traineeship System Guidelines. 

The rates so calculated shall be subject to any relevant 
adjustment as may be prescribed by the Western Australian 
Industrial Relations Commission. 

"TEACHERS' AIDES' (INDEPENDENT SCHOOLS)" 
AWARD 1988 

No. A 27 of 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of March, 1994. 
(Sgd.) J. CARRIGG, 

[L.S.] Registrar. 

"Teachers' Aides' (Independent Schools)" Award 1988. 
Award No. A 27 of 1987. 

1.—Title. 
This award shall be known as the "Teachers' Aides' 

(Independent Schools)" Award 1988 and replaces the 
Teachers' Aides' (Independent Schools) Award No. A 1 of 
1983 as varied. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Tferm 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Employment 
11. Part Time Employees 
12. Long Service Leave 
13. Payment of Wages 
14. Wages 
15. Rest Pauses and Meal Breaks 
16. Special Leave 
17. Location Allowance 
18. Definitions 
19. Maternity Leave 
20. Liberty to Apply 

21. Superannuation 
22. Consultative Provisions 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2A.—State Wage Principles—June 1991. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall be binding on Teachers' Aides and Child 

Care Workers employed in any independent school in any 
of the classifications referred to in Clause 14.—Wages of 
this award. 

5.—Term. 
This award shall be for a period of six months and shall 

have effect as from the beginning of the first pay period 
commencing on or after the 1st day of February, 1988. 

6.—Hours. 
The ordinary hours of work shall be 32.5 per week to be 

worked between Monday and Friday inclusive. 
Provided that where the nature of the work requires the 

ordinary hours of work to be longer than 32.5, the employer 
and the Union may agree to the ordinary hours of work being 
up to but not exceeding 38 per week. 

7.—Holidays. 
(1) Except as hereinafter provided an employee shall be 

allowed the holidays granted by the school in which he/she 
is employed, including term and Christmas vacations, 
without deduction of pay. 

(2) Subject to the provisions of subclause (3) of this 
clause, each employee shall be paid his/her ordinary wages 
for any day on which he/she is relieved of the obligation to 
present him/herself for work. 

(3) An employee who is employed to work less than the 
full school year shall be entitled to payment at the ordinary 
rate of pay for or in lieu of the term and Christmas vacation 
periods related to that school year on the basis of one week's 
pay for each four weeks which the employee was employed 
to actually work in the school. 

8.—Annual Leave Loading. 
(1) An annual leave loading shall be included in the final 

payment of ordinary wages made in December of each year 
to employees who have been employed for all four terms in 
a calendar year. 

(2) Subject to subclause (3) of this clause, the annual 
leave loading shall be 17.5 percent of four weeks' wages at 
the rate of pay applicable at the time of payment. 

(3) If an employee commences after the beginning of first 
term in a calendar year then the leave loading shall be paid, 
proportionate to the length of service in that year, in 
December of that year, provided that the employee's 
contract of employment is continuing into the next calendar 
year. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for non 

attendance on the ground of personal ill health or injury at 
the rate of one day's pay for each four weeks which the 
employee was employed to actually work in the school. 

(b) The unused portion of the entitlement prescribed in 
paragraph (a) of this subclause in any accruing year shall be 
allowed to accumulate and may be availed of in the next or 
any succeeding year. 

Provided that an employee shall not be entitled to claim 
payment for any period exceeding 13 weeks in any one year 
of service. 

15831—17 
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(2) This clause shall not apply where the employee is 
entitled to compensation under the Workers' Compensation 
and Assistance Act 1981. 

(3) An employee shall not be entitled to the benefits of 
this clause unless he/she produces proof to the satisfaction 
of the employer or the employer's representative of such 
incapacity, provided that the employer shall not be entitled 
to a medical certificate for absences of less than three 
consecutive working days unless the total of such absences 
exceeds five days in any one accruing year. 

(4) No payment shall be made for any absence due to the 
employee's own fault, neglect or misconduct. 

10.—Contract of Employment. 
(1) The contract of employment of every employee shall 

be a weekly contract terminable by one week's notice on 
either side. In the event of the employer or an employee not 
giving the required notice, one week's wages shall be either 
paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall not 
affect the right of the employer to dismiss an employee 
without notice for misconduct in which case wages shall be 
paid up to the time of dismissal. 

(3) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award; provided that such duties are not 
designed to promote de-skilling. 

11.—Part Time Employees. 
(1) Notwithstanding anything contained in this award, 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours of this 
award. 

(2) A part time employee employed under the provisions 
of this clause shall receive payment for sick leave and long 
service leave on a pro rata basis in the proportion which 
their hours of work bear to the hours fixed by Clause 
6.—Hours of this award. 

12.—Long Service Leave. 
(1) The Long Service Leave provisions as determined by 

the Western Australian Industrial Relations Commission for 
private industry generally in this State and as they are from 
time to time published in the Western Australian Industrial 
Gazette are hereby incorporated in and shall form part of this 
award. 

(2) For the purpose of paragraph (d) of subclause (I) of 
Clause 5.—Taking Leave of the Long Service Leave 
Provisions specified in subclause (1) of this clause, the term 
"annual leave" shall be taken to mean the summer vacation. 

(3) Provided that any day referred to in Clause 7.— 
Holidays of this award on which the employee is relieved 
of the obligation to present him/herself for work shall be 
deemed to be "service" for the purpose of those conditions. 

13.—Payment of Wages. 
The wages of all employees shall be paid fortnightly. 

14.—Wages. 
(1) The minimum hourly rate of wage payable to 

employees covered by this award shall be according to the 
following scale: 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 
Step 12 11.82 
Step 13 11.96 

Progression along the wages scale shall be by annual 
increment. 
Level One 

Teachers' Aides in Primary Schools, Pre-Primary Schools 
or Pre-schools, Teaching Assistants 

Enter Step 1 
Exit Step 4 

Level Two 
Teachers' Aides in Aboriginal Schools, where the 

required training has been completed 
Teachers' Aides involved in a Special Education Pro- 

gramme (a part-time programme for one or more students 
within a mainstream school) 

Enter Step 2 
Exit Step 5 

Level Three 
Teachers' Aides in Aboriginal Secondary Schools 
Teachers' Aides in Special Education Centres (a full-time 

class, serving a region, within a mainstream school) 
Enter Step 2 
Exit Step 7 

Level Four 
Teachers' Aides in Aboriginal Schools on satisfactory 

completion of the first year of Aboriginal Teachers' 
Training Course 

Employees who have completed an approved "Class- 
room Assistant" Course at a recognised training institution 
or equivalent as agreed between the Union and the 
Respondents 

Teachers' Aides in Special Education Schools (schools 
with limited enrolment to students with a particular 
disability) 

Teaching Assistants who have completed initial training 
as detailed in the Aboriginal Teaching Assistants Pro- 
gramme Manual 

Enter Step 8 
Exit Step 11 
Teachers' Aides in Special Education Schools who have 

completed an approved "Classroom Assistant" Course at 
a recognised training institution 

Teaching Assistants who have completed year 1 of the 
Diploma of Teaching or Bachelor of Education as specified 
in the Aboriginal Teaching Assistants Programme Manual 

Step 12 
Level Five 

Employees who have completed the Child Care Certifi- 
cate, National Nursery Examination Board Certificate or 
other equivalent qualifications as agreed between the Union 
and the Respondents 

Teachers' Aides in Aboriginal Schools on satisfactory 
completion of the second year of Aboriginal Teachers' 
Training Course 

Teaching Assistants who have completed year 2 of the 
Diploma of Teaching or Bachelor of Education as specified 
in the Aboriginal Teaching Assistants Programme Manual 

Step 13 
(2) A Teachers' Aide left in charge of pupils for a full 

session shall be paid at his/her ordinary rate plus 10% for 
the period for which they are left in charge, provided that, 
if the period for which the employee is left in charge exceeds 
three days, they shall be paid at the ordinary rate plus 20% 
for the whole period for which they are in charge. 

$ Per Hour 
(3) (a) Child Care Workers 

1 st year of experience 11.19 
2nd year of experience 12.37 
3rd year of experience 13.00 
4th year of experience 13.63 
5th year of experience 14.27 

(b) An employee left in charge of pupils for a full session 
or more shall be paid no less than the rate applicable to a 
Child Care Worker in their fifth year of employment for the 
whole period they are is in charge. 
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17.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.00 
Argyle (see subclause 12) 36.10 
Balladonia 13.60 
Barrow Island 23.50 
Boulder 5.70 
Broome 22.20 
Bullfinch 6.70 
Carnarvon 11 -30 
Cockatoo Island 24.40 
Coolgardie 5.70 
Cue 14.20 
Dam pier 19.20 
Denham 11.30 
Derby 23.10 
Esperance 4.30 
Eucla 15.60 
Exmouth 19.80 
Fitzroy Crossing 27.80 
Goldsworthy 12.90 
Halls Creek 31.60 
Kalbarri 4.70 
Kalgoorlie 5.70 
Kambalda 5.70 
Karratha 22.70 
Koolan Island 24.40 
Koolyanobbing 6.70 
Kununurra 36.10 
Laverton 14.10 
Learmonth 19.80 
Leinster 14.00 
Leonora 14.10 
Madura 14.60 
Marble Bar 34.30 
Meekatharra 12.20 
Mt Magnet 15.10 
Mundrabilla 15.10 
Newman 13.40 
Norseman 11.70 
Nullagine 34.20 
Onslow 23.50 
Pannawonica 18.00 
Paraburdoo 17.80 
Port Hedland 19.00 
Ravensthorpe 7.50 
Roeboume 26.00 
Sandstone 14.00 

(4) An employee who has had previous experience 
relevant to employment covered by this award may have that 
experience taken into account in determining the "year of 
employment" at which an employee is appointed and paid. 

(5) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

15.—-Rest Pauses and Meal Breaks. 
(1) All employees shall be allowed a tea break of 10 

minutes daily between the second the third hour from 
starting time each day. Such tea break shall be counted as 
time worked: provided that such employees responsible for 
supervising children continue such supervision during the 
said tea break. 

(2) All employees shall be allowed a meal break of not 
less than 30 minutes nor more than one hour between the 
hours of 12.00 noon and 2.00 pm. Such time shall not count 
as time worked. 

16.—Special Leave. 
An employee shall, on sufficient cause being shown, be 

granted special leave with pay. 

Town Per Week 

Shark Bay 
4> 

11.30 
Shay Gap 12.90 
Southern Cross 6.70 
Telfer 31.90 
Teutonic Bore 14.00 
Tom Price 17.80 
Whim Creek 22.50 
Wickham 22.00 
Wiluna 14.30 
Wittenoom 30.40 
Wyndham 34.20 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24 July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause; 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 
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(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

18.—Definitions. 
In this award the following words and phrases shall mean: 

"School"—any independent pre school, pre primary 
centre, care centre, primary school or secondary school. 

"School year"—that part of a calendar year from 
and including the first day in that year on which that 
school opens for attendance of teachers to and 
including the last day in that year that such school is 
open for that purpose. 

"Child Care Worker" means a person employed as 
such who holds the Child Care Certificate, National 
Nursery Examination Board Certificate or other quali- 
fication in early child care or education which is agreed 
by the employer and the Union as being of equivalent 
standard. 

"Teaching Assistant" means "Teachers' Aide" for 
all purposes of this Award. Teaching Assistants are 
employed in Catholic schools under the Aboriginal 
Teaching Assistants Programme. 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the day upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immediately before 
the presumed date of confinement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon which she 
proposes to commence maternity leave stating the period of 
leave to be taken. 

(d) An employee shall not be in breach of this order as 
a consequence of failure to give the stipulated period of 
notice in accordance with paragraph (c) of this subclause if 
such failure is occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job 
Where, in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks the period may be lengthened once 
only, save with the agreement of the employer, by the 
employee giving not less than 14 days' notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth of a living 
child, it shall be the right of the employee to resume work 
at a time nominated by the employer which shall not exceed 
four weeks from the date of notice in writing by the 
employee to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then: 

(i) She shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work; or 

(ii) For illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may take such 
paid sick leave as to which she is then entitled and such 
further unpaid leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certifies as necessary 
before her return to work, provided that the aggregate of paid 
sick leave, special maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of this 
clause maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause shall 
be entitled to the position which she held immediately 
before proceeding on such leave or, in the case of an 
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employee who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position she held 
immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclause (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long service leave 
or any part thereof to which she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service leave), 
shall not be available to an employee during her absence on 
maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights of an 
employer in relation to termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of returning 

to her work by notice in writing to the employer given not 
less then four weeks prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause shall be entitled 
to the position which she held immediately before proceed- 
ing on maternity leave or, in the case of an employee who 
was transferred to a safe job pursuant to subclause (3) of this 
subclause, to the position which she held immediately 
before such transfer. Where such position no longer exists 
but there are other positions available for which the 
employee is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position as nearly 
comparable in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on maternity 
leave. 

(b) Before an employer engages a replacement employee 
under this subclause the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in order to 
replace an employee exercising her rights under this clause 
the employer shall inform that person of the temporary 
nature of the promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where her 
employment continues beyond the 12 months qualifying 
period. 

20.—Liberty to Apply. 
Liberty is reserved to the Union to apply to make 

application to vary this award to provide for the payment of 
an annual leave loading. 

21.—Superannuation. 
(1) Employer Contributions: 

(a) (i) The employer shall contribute 3% of ordi- 
nary time earnings per eligible employee into 
either the Catholic Schools' Superannuation 
Fund (WA), the Newman Colleges' Staff 
Superannuation Plan, or Concept One Super- 
annuation Plan which comply with the 
guidelines established by the Occupational 
Superannuation Commission, or 

(ii) an exempted Fund allowed by subclause (4) 
of this clause. 

(b) Employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
termination. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) of this 
subclause should the employee not have 
returned the completed form the employer 
shall be under no obligation to make superan- 
nuation payments on behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part time and casual employees shall not be 
entitled to receive the employer contribution 
mentioned in subclause (1)—Employer Contribu- 
tions of this clause, unless they work a minimum 
of 12 hours per week. 
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(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Opera- 
tional Standards for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work provided that "ordinary time 
earnings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemption from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) Subject to notification to the Union, was contrib- 
uting to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) of this subclause being given, 
the Union has not challenged the suitability 
of the proposed Fund by notifying the 
Western Australian Industrial Relations 
Commission of a dispute. 

(5) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions of my 

own; and 
(3) that no deduction will be made from my wages for 

superannuation without my consent. 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

22.—Consultative Provisions. 
(1) The parties to this award are committed to award 

modernisation and to improving efficiency, and to enhance 
the career opportunities and job security of employees. 

(2) In order to facilitate the outcomes of subclause (1) 
hereof, there will be consultation and, as appropriate, there 
will be established consultative mechanisms with equitable 
representation of employers and the Union which will 
provide: 

(a) for the continuation of the award restructuring 
process as determined, from time to time, by the 
Western Australian Industrial Relations Commis- 
sion; 

(b) a forum which will deal with ongoing claims for 
wages and conditions; 

(c) the means by which the development of the 
independent school sector can be positively 
pursued by the parties. 

(3) Liberty to apply is reserved in respect of any 
amendments, deletions or additions pertaining to the 
provisions of this clause. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
The Catholic Education Commission of WA 
50 Ruislip Street 
LEEDERVELLE WA 6007 
Forrestfield Christian School 
45 Berkshire Road 
FORRESTFIELD WA 6058 
Helena Independent School 
PO Box 66 
DARLINGTON WA 6070 
Montessori Children's Centre 
2 Egham Road 
VICTORIA PARK WA 6100 
Perth College 
31 Lawley Crescent 
MOUNT LAWLEY WA 6050 
Anglican Schools Commission 
Blackboy Way 
BEECHBORO WA 6063 
The Quintilian School 
19 Henry Street 
SHENTON PARK WA 6008 
Association of Independent Schools of 
Western Australia (Inc.) 
3/41 Walters Drive 
Herdsman Business Park 
OSBORNE PARK WA 6017 

TIN AND ASSOCIATED MINERALS MINING AND 
PROCESSING INDUSTRY AWARD. 

No. 14 of 1971. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 14th day of March, 1994. 
J. CARRIGG. 

Registrar. 

(Date)' 
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TIN AND ASSOCIATED MINERALS MINING AND 
PROCESSING INDUSTRY AWARD. 

No. 14 of 1971. 

1.—Title. 
This award shall be known as the Tin and Associated 

Minerals Mining and Processing Industry Award No. 14 of 
1971. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Contract of Service 
7. Higher Duties 
8. Hours 
9. Overtime 

10. Shift Work 
11. Saturday Work 
12. Sunday and Holiday Work 
13. Payment of Wages 
14. Time and Wages Record 
15. Holidays 
16. Annual Leave 
17. Absence Through Sickness 
18. First Aid 
19. Distant Work 
20. Posting of Notices 
21. Long Service Leave 
22. Interviewing Workers 
23. Definitions 
24. Special Provisions 

24A. Clothing Allowance and Safety Boots 
25. Maximum Rates 
26. Wage Rates 
27. Accident Pay 
28. District Allowance 
29. Mess Personnel 
30. Fares and Travelling Time 
31. Minimum Wage 
32. Bereavement Leave 
33. Jury Service 
34. Service Payments 
35. Travelling Allowance 

Schedule of Respondents 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply:— 

(a) to the industry involving the mining and process- 
ing of tin, tantalum, lithium and kaolin and other 
associated minerals, as conducted by the respon- 
dent company or any associated company engaged 
in the mining and processing of such minerals. 

(b) to workers eligible for membership of the union 
party to this award. 

5.—Term. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing on 
or after the date hereof. (This award was delivered on 28th 
April, 1972). 

6.—Contract of Service. 
(1) Except in the case of a casual worker, whose 

engagement shall be by the hour, the contract of hiring of 
every worker, shall be by weekly contract terminable by one 
week's notice on either side, given on any working day or 
in the event of such notice not being given, by the payment 
of one week's pay by the employer or forfeiture of one 
week's pay by the worker. 

Provided that for the first month of employment the 
contract of service shall be by the day terminable by one 
day's notice on either side or by the payment or forfeiture 
of one day's pay. 

Provided further that the employer may, at any time, 
dismiss a worker for misconduct, in which case wages shall 
be paid up to the time of dismissal only. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except where such absence from 
work is due to illness and comes within the provisions of 
clause 17, or such absence is on account of holidays to which 
the worker is entitled under the provisions of this Award. 

(3) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the worker cannot 
be usefully employed because of any strike or through the 
breakdown of the employer's machinery or any stoppage of 
work by any cause which the employer cannot reasonably 
prevent. 

(4) (a) On the first day of engagement, a worker shall be 
notified by his employer or by the employer's representative 
whether the duration of his employment is expected to 
exceed one month, and if he is hired as a casual worker, he 
shall be advised accordingly. 

(b) A worker shall, for the purposes of this award, be 
deemed to be a casual worker— 

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the notification referred to in paragraph (a) of 
this subclause is not given and the worker is 
dismissed through no fault of his own within one 
month of commencing employment. 

7.—Higher Duties. 
(1) A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
the period he is so engaged, but if he is so engaged for more 
than two hours of one day or shift he shall be paid the higher 
rate for the whole day or shift. 

(2) Any worker regularly engaged in relieving work shall 
be paid the highest rate applicable to the class of work upon 
which he is so employed during any day or shift 

8.—Hours. 
(1) Day Workers. 
(a) Subject to the provision of this subclause, the ordinary 

working hours of day workers shall be thirty-eight per week, 
to be worked over 7.6 hours per day between 7.00 a.m. and 
5.00 p.m. Monday to Friday inclusive. 

(b) Starting or finishing times other than those prescribed 
in paragraph (a) of this subclause may, in any particular 
case, be fixed by agreement between the employer con- 
cerned and the union. 

(c) The ordinary working hours shall be consecutive 
except for a meal interval which shall not be more than one 
hour, nor less than thirty minutes. 

(2) Shift Workers. 
(a) The ordinary working hours of shift workers shall 

be— 
(i) in the case of continuous or seven day shift 

workers—seventy-six hours per fortnight to be 
worked in shifts of 7.6 hours; and 

(ii) in other cases—thirty-eight hours per week to be 
worked in shifts of 7.6 hours. 

For the purposes of this paragraph a fortnight means 
the two-weekly pay period or, where wages are paid 
weekly, any two consecutive weekly pay periods. 



(b) (i) Subject to the provisions of this paragraph each 
shift worker shall be allowed time for crib in each 
shift as nearly as practicable to the middle of the 
shift but dependent upon the plant requirements 
from day to day. 

(ii) On a three shift system, but not otherwise, the crib 
time shall be counted as time worked and shall be 
twenty minutes. In other cases, the crib time shall 
be not less than thirty minutes more than one hour. 

(iii) The crib time shall commence no later than five 
and one half hours after the commencement of the 
shift. 

(c) Where a three shift system is not being worked the 
ordinary hours shall be consecutive except for crib time. 

(d) A tea break of seven minutes shall be allowed to 
workers during the first half of each shift. 

9.—Overtime. 
(1) Day Workers. 
(a) Subject to the provisions of subclause (3) of this 

clause, all time worked outside or in excess of the ordinary 
working hours on any day Monday to Friday inclusive shall 
be paid for at the rate of time and one-half for the first two 
hours and double time thereafter. 

(b) Where a day worker is required for duty during his 
usual meal time and his meal time is thereby postponed for 
more than one hour, he shall be paid at overtime rates until 
he gets a meal break of the customary period. 

(2) Shift Workers. 
(a) Subject to the provisions of paragraph (c) of this 

subclause all time worked by a continuous shift worker in 
excess of the ordinary hours as prescribed or on a shift other 
than a rostered shift shall be paid for at the rate of double 
time, except where such a worker is called upon to work a 
regularly rostered overtime shift in not more than one week 
in any four weeks, when he shall be paid for such shift at 
time and one-half for the first two hours and double time 
thereafter. 

(b) All time worked by a shift worker other than a 
continuous shift worker in excess of the ordinary hours as 
prescribed shall be paid at the rate of time and one-half for 
the first two hours and double time thereafter. 

(c) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates— 

(i) if it is due to private arrangements between the 
workers themselves; 

(ii) if it does not exceed two hours and is due to a 
relieving man not coming on duty at the proper 
time; or 

(iii) if it is for the purpose of effecting the customary 
rotation of shifts. 

(3) All Workers: 
(a) (i) When overtime work is necessary it shall, 

wherever reasonably practicable, be so ar- 
ranged that workers have at least ten consec- 
utive hours off duty between the work of 
successive days; 

(ii) a worker (other than a casual worker) who 
works so much overtime between the termi- 
nation of his ordinary work on one day and 
the commencement of his ordinary work on 
the next day that he has not at least ten 
consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime 
until he has ten consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence; 

(iii) if, on the instructions of his employer, such 
a worker resumes or continues work without 
having had such ten consecutive hours off 
duty, he shall be paid at double rates until he 
is released from duty for such period and he 
shall then be entitled to be absent until he has 

had ten hours off duty without loss of pay for 
ordinary working time occurring during such 
absence; 

(iv) where a worker (other than a casual worker 
or a worker engaged on continuous shift 
work), is called into work on a Sunday or 
public holiday preceding an ordinary work- 
ing day, he shall, wherever reasonably 
practicable, be given ten consecutive hours 
off duty before his usual starting time on the 
next day. If this is not practicable, then the 
provisions of subparagraphs (ii) and (iii) of 
this paragraph shall apply matatus mutandis. 

(v) The provisions of this clause shall apply in 
the case of shift workers who rotate from one 
shift to another, as if eight hours were 
substituted for ten hours when overtime is 
worked— 
(a) for the purpose of changing shift rosters; 

or 
(b) where a shift worker does not report for 

duty; or 
(c) where a shift is worked by arrangement 

between the workers themselves. 
(b) (i) When a worker is recalled to work overtime 

after leaving the job (whether notified before 
or after leaving the premises)— 

(a) he shall be paid for at least three hours 
at the appropriate rate for each such 
occasion but not more than once in 
respect of any period of time; 

(b) except in the case of unforeseen circum- 
stances arising, he shall not be required 
to work the full three hours if the job he 
was to perform is completed within a 
shorter period. 

Provided that subparagraphs (a) and 
(b) shall not apply in cases where it is 
customary for a worker to return to the 
employer's premises to perform a spe- 
cific job outside his ordinary working 
hours or where the overtime is continu- 
ous (subject to a reasonable meal break), 
with the completion or commencement 
of ordinary working time. 

(ii) Overtime worked in the circumstances speci- 
fied in subparagraph (i) of this paragraph 
shall not be regarded as overtime for the 
purposes of paragraph (a) of this subclause 
where the actual time worked is less than 
three hours on such recall or on each such 
recalls. 

(c) Subject to the provisions of paragraph (d) of this 
subclause, a worker required to work overtime for 
more than two hours shall be supplied with a meal 
by the employer or be paid two dollars and seventy 
one cents for a meal, and if, owing to the amount 
of overtime worked, a second or subsequent meal 
is required, he shall be supplied with each such 
meal by the employer or be paid one dollar and 
ninety cents for each meal so required. 

(d) The provisions of paragraph (c) of this subclause 
do not apply— 

(i) in respect of any period of overtime for which 
the worker has been notified on the previous 
day or earlier that he will be required; or 

(ii) to any worker who lives in the locality in 
which the place of work is situated in respect 
of any meal for which he can reasonably go 
home. 

(e) Where a worker, as a consequence of receiving the 
notice referred to in paragraph (d)(i) of this 
subclause, has provided himself with a meal or 
meals and is not required to work overtime or is 
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required to work less overtime than the period 
notified he shall be paid for each meal provided 
and not required the appropriate amount pre- 
scribed in paragraph (c) of this subclause. 

(f) A worker shall not be compelled to work for more 
than five and one-half hours without a break for 
a meal. 

(g) In computing overtime each day shall stand alone 
but when a worker works overtime which contin- 
ues beyond midnight on any day, the time worked 
after midnight shall be deemed to be part of the 
previous day's work for the purpose of this 
subclause. 

(h) (i) An employer may require any worker to 
work reasonable overtime at overtime rates 
and such worker shall work overtime in 
accordance with such requirement; 

(ii) subject to the provisions of the Mines 
Regulations Act 1946-1969, no worker cov- 
ered by this award shall, by collective action, 
be a party to any ban on overtime. 

(4) Overtime on shift work shall be based on the rate 
payable for shift work. 

10.—Shift Work. 
(1) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) (a) From 6 October 1988, a shift worker shall, in 

addition to his ordinary rate, be paid per shift of eight hours, 
at the rate of $6.45 when on afternoon or night shift. 

(b) From 6 October 1989, a shift worker shall, in addition 
to his ordinary rate, be paid per shift of eight hours, at the 
rate of $6.66 when on afternoon or night shift. 

(3) (a) A worker who does not work at least one week on 
day shift out of each consecutive three weeks shall be paid 
for each shift other than day shift at the rate of time and one 
quarter. Provided that if he is required to work for more than 
one week consecutively on afternoon shift, or for more than 
one week consecutively on night shift, such a worker shall 
be paid at the rate of time and one-quarter for each shift other 
than day shift in the consecutive second and subsequent 
weeks of afternoon shift or of night shift. 

(b) This subclause shall not apply to workers employed 
on what is known as the Great Boulder Roster or accepted 
variations thereof, nor to workers to whom this subclause 
would only otherwise apply because of a change of shift due 
to a private arrangement with another worker, nor to workers 
(known as "rostered relief workers"), regularly employed 
on continuous process work who are required to work shifts 
to enable other workers engaged on such work to change 
shifts weekly and to have their days off, if such rostered 
relief worker is not required to work more night shifts or 
more afternoon shifts than the number of day shifts worked 
by him. 

(4) (a) Where any particular process is carried out on 
shifts other than day shifts, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any public holiday. 

(5) (a) A worker who replaces a regular shift worker who 
is absent for any reason beyond the control of the employer, 
on afternoon or night shift, shall be paid at the rate of time 
and one-quarter if he does not work for five consecutive 
shifts (other than day shift) and the appropriate shift work 
rate if he works five or more of such shifts consecutively. 

(b) A worker who replaces on afternoon or night shift a 
regular shift worker who is absent by reason of a direction 
of the employer, shall be paid at overtime rates unless he 
works the number of consecutive shifts prescribed in the 
next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under paragraph (a) by reason of 

rostered days off in respect to workers employed on 
continuous process work or by a Saturday or Sunday in 
respect to other workers or by any public holiday or any 
other reason beyond the control of the employer. 

11.—Saturday Work. 
(1) Day Workers: All time worked by workers other than 

shift workers on Saturday shall be paid for at the rate of time 
and one-half for the first two hours and double time 
thereafter. Provided that all work performed after twelve 
noon shall be paid for at the rate of double time. 

(2) Shift Workers: 
(a) All time worked by shift workers during ordinary 

hours on Saturdays shall be paid for at the rate of 
time and one-half. This rate shall be in lieu of the 
shift allowance prescribed in subclause (2) of 
clause 10. of this award. 

(b) All time worked by shift workers other than 
continuous shift workers outside ordinary hours 
on Saturdays shall be paid for at the rates 
prescribed in subclause (1) of this clause. 

(c) All time worked by continuous shift workers 
outside ordinary hours on Saturday shall be paid 
for at the rate of double time. 

12.—Sunday and Holiday Work. 
(1) Day Workers and Shift Workers (Other than Continu- 

ous Shift Workers): 
(a) All time worked on Sundays shall be paid for at 

the rate of double time. 
(b) All time worked on any day prescribed as a 

holiday under this award shall be paid for at the 
rate of double time and a half (2,^/i.2). 

(2) Continuous Shift Workers: 
(a) All time worked by continuous shift workers 

during ordinary hours on Sundays shall be paid for 
at the rate of time and three-quarters. This rate 
shall be in lieu of the shift allowances prescribed 
in subclause (2) of clause 10. of this award. 

(b) All time worked by continuous shift workers 
outside the ordinary hours on Sundays shall be 
paid for at the rate of double time. 

(c) All time worked by continuous shift workers 
during ordinary hours on any of the holidays 
prescribed in clause 15. of this clause shall be paid 
for at the rate of double time. This rate shall be 
paid for in lieu of the shift allowances prescribed 
in subclause (2) of clause 10. of this award. 

(d) All time worked by continuous shift workers 
outside ordinary hours on any of the holidays 
prescribed in clause 15. of this award shall be paid 
for at the rate of double time and a half. (21-2/i,2). 

(e) A continuous shift worker rostered off on any of 
the holidays prescribed in clause 15. of this award, 
shall be paid eight hours pay at ordinary rates. 

13.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly at the option 

of the employer. 
(2) Any worker, on lawful termination of his employment, 

shall be paid the full amount due to him within one hour of 
ceasing work, or within one hour of the opening of the pay 
office if such office was closed at the time of his ceasing 
work. 

(3) On or before payment of wages the worker shall be 
issued with a slip showing the gross amount of wages and 
allowances, if any, due to him and any other deductions 
therefrom, the total number of hours worked including the 
number of overtime hours, and the rate at which such 
overtime is paid. 

14.—Time and Wages Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker and the nature of his work, 
the starting and finishing times on each day, the hours 
worked each day, and the wages and allowances paid each 
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week. Any system of automatic recording by means of 
machines shall be deemed to comply with this provision to 
the extent of the information recorded. 

(2) The time and wages record shall be open for the 
inspection by a duly accredited official of the union, during 
the usual office hours, at the employer's office or other 
mutually convenient place, and such official shall be at 
liberty to take extracts therefrom. If for any reason the record 
be not available at the office or other mutually convenient 
place when the official desires to inspect it, it shall be made 
available for inspection within twelve hours, either at the 
employer's office or other mutually convenient place. 

15.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to clauses 9. and 10. hereof, be allowed as 
holidays without deduction of pay namely: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that north of south 
latitude 26° the following days shall be allowed as holidays 
without deduction of pay namely: New Year's Day, Good 
Friday, Anzac Day, Labour Day and Christmas Day. 
Provided further that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) Where any of the holidays mentioned in paragraph (a) 
falls on a Saturday or a Sunday such holiday shall be 
observed on the next succeeding Monday and where Boxing 
Day falls on a Sunday or on a Monday such holiday shall 
be observed on the next succeeding Tbesday; in each case 
the substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is substituted. 

(2) A worker who is absent from work without leave and 
without reasonable excuse on the working day succeeding 
a day observed as a holiday pursuant to this clause is not 
entitled to payment for that holiday. 

(3) This clause does not apply to casual workers. 

16.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment as prescribed in 
paragraph (b) hereof, shall be allowed annually to a worker 
by his employer after a period of twelve months' continuous 
service with such employer which is completed on or after 
the 1st day of December, 1974. Provided that workers 
employed North of South latitude 26° shall be allowed one 
additional weeks' leave. 

With respect to a period of twelve months' continuous 
service which is completed before the 1st day of December, 
1974, a worker shall be allowed: 

(i) Three consecutive weeks' leave with payment of 
ordinary wages as prescribed if that period is 
completed before the 1st day of August, 1974; 

(ii) three consecutive weeks' and one day's leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1st day of 
September, 1974; 

(iii) three consecutive weeks' and two day's leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1 st day of October, 
1974; 

(iv) three consecutive weeks' and three day's leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1st day of 
November, 1974; 

(v) three consecutive weeks' and four day's leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1st day of 
December, 1974. 

(b) (i) A worker before going on leave shall be paid the 
wages he would have received in respect of the 
ordinary time he would have worked had he not 
been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof a worker shall, 
where applicable, have the amount of wages to be 

received for annual leave, calculated by including 
the following where applicable— 
(aa) the rate applicable to him as prescribed by 

clause 26.—Wage Rates and clause 29.-— 
Mess Personnel as appropriate; 

(bb) subject to paragraph (c)(ii) hereof the rate 
prescribed for work in ordinary time by 
clause 10.—Shift Work, clause 11.—Satur- 
day Work and clause 12.—Sunday and 
Holiday Work of the award according to the 
worker's roster or projected roster including 
Saturday and Sunday shifts; 

(cc) the rate payable pursuant to clause 7.— 
Higher Duties calculated on a daily basis 
which the worker would have received for 
ordinary time during the relevant period 
whether on a shift roster or otherwise; 

(dd) any other rate to which the worker is entitled 
to in accordance with his contract of employ- 
ment for ordinary hours of work; Provided 
that this provision shall not operate so as to 
include any payment which is of a similar 
nature to or is paid for the same reasons as 
or is paid in lieu of those payments pre- 
scribed by clause 9.—Overtime, of this 
award, nor any payment which might have 
become payable to the worker as reimburse- 
ment for expenses incurred. 

(c) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof. The 
loading shall be as follows: 

(i) Day Workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of 17 1/2 per cent 

(ii) Shift Workers—A worker who would have 
worked on shift work had he not been on 
leave—a loading of 17 1/2 per cent 

Provided that where the worker would have 
received shift loadings prescribed by clause 
10—Shift Work, clause 11.—Saturday Work, and 
clause 12.—Sunday and Holiday Work had he not 
been on leave during the relevant period and such 
loadings would have entitled him to a greater 
amount than the loading of 17 1/2 per cent, then 
the shift loadings shall be added to the rate of 
wage prescribed by paragraph (b)(ii)(aa) hereof in 
lieu of the 17 1/2 per cent loading. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 17 1/2 per cent, then such loading of 
17 1/2 per cent, shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu 
of the shift loadings. 

The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of 
this order, irrespective of the date at which such 
leave is taken. 

(2) After one month's continuous service in any qualify- 
ing twelve monthly period a worker whose employment 
terminates and who has worked less than 12 months shall 
be paid in the proporti n that the number of shifts worked 
by him at the rate prescribed in paragraph (b) of subclause 
(1) of this clause in that qualifying period bears to the full 
number of such shifts in that qualifying twelve monthly 
period as prescribed in paragraph (a) of subclause (1) hereof. 

(3) (a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered to work 
regularly on Sundays and holidays shall be allowed one 
week's leave in addition to the leave prescribed in subclause 
(1) hereof. 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve monthly 
period as a continuous shift worker, he shall be entitled to 



74 W.A.I.G. 1109 

have the period of annual leave which he is otherwise 
entitled under this clause increased by that proportion of the 
additional week as the number of shifts worked by him at 
ordinary rates bears to the full number of such shifts in the 
qualifying twelve monthly period as prescribed in paragraph 
(a) of subclause (1) hereof. 

(4) The amounts to be paid hereunder shall be calculated 
at the rate prevailing at the time the payment is made. 

(5) Where a worker is justifiably dismissed for miscon- 
duct during any qualifying twelve monthly period, the 
provisions of subclause (2) do not apply. 

(6) A worker whose employment terminates after he has 
completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall receive payment in 
lieu of that leave at the rate of wage prescribed by paragraph 
(b) of subclause (1) of this clause. 

(7) If any of the holidays prescribed in clause 15. of this 
award fall during the worker's period of annual leave and 
are observed on a day which in the case of that worker would 
have been an ordinary working day the worker shall have 
one extra day added to the period of annual leave. 

(8) An employer may close down his operation or section 
or sections thereof for the purpose of allowing annual leave 
to all or the majority of his workers employed generally or 
in any such section or sections and in the event of a worker 
being employed for portion only of a year he shall only be 
entitled to such leave on full pay as is proportionate to his 
length of service during that period with such employer and 
if such leave is not equal to the leave given to the other 
workers he shall not be entitled to work or pay whilst the 
other workers of such employer are on leave on full pay. 

(9) (a) A worker who, at the commencement of his annual 
leave, has an entitlement to payment for non-attendance on 
the ground of personall ill health for not not less than forty 
hours under the provisions of clause 17.—Absence through 
Sickness of this award and who, within fourteen days of 
resuming work produces to the employer a certificate from 
a qualified medical practitioner that during his annual leave 
he was confined to his home or to a hospital for a period of 
at least seven consecutive days for a reason which, if he had 
not been on annual leave, would have entitled him to 
payment under the provisions of the said clause 17. shall be 
deemed to be absent from work through sickness for so 
much of that period as he would otherwise have been 
entitled to payment under that clause. 

(b) A worker to whom paragraph (a) applies shall take the 
period deemed to be absence through sickness as annual 
leave at a time convenient to the employer but on ordinary 
pay, without the loading prescribed in paragraph (c) of 
subclause (1). 

(10) This clause shall not apply to casual workers. 

(11) In special circumstances, and by mutual consent of 
the employer, the worker and the union, annual leave may 
be taken in not more than two periods but neither period 
shall be less than one week. 

17.—Absence through Sickness. 

(1) Subject as hereinafter provided a worker shall be 
entitled to payment for non-attendance on the grounds of 
personal ill health for one-twelfth of a week for each 
completed month of service until the 31 st December next 
following the date upon which he completes twelve months 
service with his employer and thereafter for two-fifteenths 
of a week for each completed month of service. Provided 
that absence through sickness through such ill health shall 
be limited to forty hours in each calendar year until the said 
31st December and to sixty four hours in each calendar year 
thereafter and provided further that no worker shall 
commence to accrue such sixty four hours of sick leave prior 

to January 1st 1978. Payment hereunder may be adjusted at 
the end of each calendar year or at the time the worker leaves 
the service of the employer in the event of the worker being 
entitled by service subsequent to the sickness to a greater 
allowance than that made at the time the sickness occurred. 
This clause shall not apply where the worker is entitled to 
compensation under the Workers' Compensation Act. 

(2) A worker shall not be entitled to receive any wages 
from his employer for any time lost through the result of an 
accident not arising out of or in the course of his 
employment or for any accident wherever sustained arising 
out of his own wilful default. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his employer 
of sickness, but the employer shall not be entitled to a 
medical certificate unless the absence is for three days or 
more. 

(4) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (1) of this 
clause which has in any year not been allowed to any worker 
by his employer as paid sick leave may be claimed by the 
worker and subject to the conditions herein prescribed, shall 
be allowed by his employer in any subsequent year without 
diminution of the sick leave prescribed in respect of that 
year. 

(5) (a) A worker, upon resignation or retirement shall be 
paid all sick leave entitlements standing to his credit 
provided that he has been employed by the particular 
employer for a minimum of twelve months prior to such 
resignation or retirement. 

(b) The payment shall be made at the worker's ordinary 
time rate for his classification at the time of such resignation 
or retirement. 

(c) This subclause shall not operate after 31st December, 
1978, if during 1978 there has not been a significant drop 
in absenteeism as compared to 1977. 

(6) A worker who is absent through sickness shall as far 
as is practicable within twenty-four hours of the commence- 
ment of such absence, advise the employer of his inability 
to attend for work and the estimated duration of the absence. 

(7) The provisions of this clause do not apply to casual 
workers. 

18.—First Aid. 

(1) The employer shall at each main place of employment, 
provide a suitable first aid outfit. 

19.—Distant Work. 

(1) Where a married worker living with his family in the 
area of his employment is required to proceed to another 
place of employment from which he cannot return to his 
home each night, he shall be provided with free board and 
lodging. 

(2) All time involved in travelling up to a maximum of 
eight hours in any day to such distant place shall be paid for 
at ordinary rates. 

20.—Posting of Notices. 

The employer shall keep a copy of this award at a 
convenient place and he shall also provide a notice board 
for the posting of union notices. All notices shall be 
submitted to the employer for approval before being posted. 

21.—Long Service Leave. 

(1) Except for the substituted subclauses and paragraphs 
hereinafter referred to the Long Service Leave provisions set 
out in Volume 60 of the Western Australian Industrial 
Gazette at pages 1 to 6 both inclusive are hereby 
incorporated in and form part of the Award. 
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(2) Delete paragraph (1) of subclause 2 of the Long 
Service Leave provision and substitute the following:— 

(2) (1) The Long Service which shall entitle a 
worker to such leave shall, subject as herein 
provided, be continuous service with one and 
the same employer, in the Tin Mining 
industry. 

(3) Delete subclause (3) Period of Leave from the Long 
Service Leave provision and substitute the following:— 

(3) Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause, where a worker has completed at least ten 
years service, the amount of leave shall be-— 

(a) in respect of ten years' service so completed— 
thirteen weeks; 

(b) in respect of ten years' service completed after the 
first ten years—thirteen weeks; 

(c) in respect of each seven years' service after the 
first twenty years—thirteen weeks; 

(d) on the termination of the worker's employment— 
(i) by his death; or 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of thirteen weeks' leave for 
ten years' service or as the case may be on the 
basis of thirteen weeks' leave for seven years 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least three 
years' service, but less than ten years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) by the employer for any reason other than serious 

misconduct; or 
(iii) by the worker on account of sickness or injury to 

the worker or domestic or other pressing necessity 
where such sickness or injury or necessity is of 
such a nature as to justify or in the event of a 
dispute is, in the opinion of the Special Board of 
Reference, of such a nature as to justify such 
termination; 
the amount of the leave shall be such proportion 
of thirteen weeks' leave as the number of 
completed years of such service bears to ten years. 

(4) In the cases to which paragraphs (2)(d) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before the 1st June, 1980 and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis: 

(a) for each completed year of service commencing 
before 1st June, 1980, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years'; and. 

(b) for each completed year of service commencing 
on or after 1st June, 1980, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
ten years' service or on the basis of thirteen 
weeks' leave for seven years' service as the case 
may be. 

Provided that such a worker shall not be entitled 
to long service leave until his completed years of 
service entitle him to thirteen weeks' leave. 

(6) A worker to whom paragraphs (2)(d) and (3) of this 
subclause apply whose service with an employer com- 
menced before the 1st June, 1980, shall be entitled to an 

amount of long service leave calculated on the following 
basis:— 

(a) for each completed year of service commencing 
before the 1st of June, 1980, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service; and 

(b) for each completed year of service commencing 
after the 1st June, 1980, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
ten years' service or thirteen weeks' leave for 
seven years' service as the case may be. 

22.—Interviewing Workers. 
A duly accredited representative of the union shall, with 

the consent of the employer, be permitted to inspect the 
working place of the employer at all reasonable times and 
interview workers covered by this award, provided that the 
work is not interfered with and provided further that in no 
case shall such accredited representative, without the 
permission of the employer, interview workers during their 
working hours. 

23.—Definitions. 
(1) Primary Metallurgical Plants means— 

Those processing plants involved in the producing 
of mineral concentrates from primary ores, tailings or 
low grade concentrates. 

(2) Secondary Metallurgical Plants means— 
Those processing plants involved in the producing 

of mineral and metal products from mineral concen- 
trates, and they include smelting and chemical solvent 
extraction processes. 

(3) Plant Operator Grade (1) means— 
(a) A worker who is certified by his employer as 

being competent to efficiently operate all sections 
of the processing plant at the site of his employ- 
ment with a minimum of supervision. 

(b) Is required by his employer to operate any section 
of the plant. 

(c) Is appointed as such. 
(4) Plant Operator Grade (2) means— 

A worker other than a trainee processing plant 
operator who is certified by his employer as being 
competent to efficiently operate at least one section of 
the processing plant at the site of his employment with 
a minimum of supervision. 

(5) Plant Operator Grade (3) means— 
A trainee processing plant operator with less than 

three months experience in the processing plant of his 
employment. 

(6) Laboratory Assistant Grade (1) means— 
(a) A worker who is certified by his employer as 

being competent to efficiently operate in all areas 
of laboratory analytical processing with a mini- 
mum of supervision. 

(b) Is required by his employer to operate any area of 
laboratory analytical processing. 

(c) Is appointed as such. 
(7) Laboratory Assistant Grade (2) means— 

A worker other than a trainee laboratory assistant 
who is certified by his employer as being competent to 
efficiently operate at least one area of laboratory 
analytical processing with a minimum of supervision. 

(8) Laboratory Assistant Grade (3) means— 
A trainee laboratory assistant with less than three 

months experience in laboratory analytical processing. 
(9) Rehabilitation Hand Grade (1) means— 

(a) A worker who is certified by his employer as 
being competent to efficiently carry out all aspects 
of rehabilitation work with the minimum amount 
of supervision. 

(b) Is required by his employer to carry out any aspect 
of rehabilitation work. 

(c) Is appointed as such. 
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(10) Rehabilitation Hand Grade (2) means— 
A worker other than a trainee rehabilitation hand 

who is certified by his employer as being competent to 
efficiently carry out at least one aspect of rehabilitation 
work with a minimum of supervision. 

(11) Rehabilitation Hand Grade (3) means— 
A trainee rehabilitation hand with less than three 

months experience in rehabilitation work. 
(12) With reference to a "worker" in this award the term 

"his" or "he" can be assumed to refer to either female or 
male workers. 

24.—Special Provisions. 
(1) (a) The employer shall have available a sufficient 

supply of protective equipment (as for example, helmets, 
hand screens, goggles, (including anti-flash goggles), 
glasses, gloves, mitts, aprons, sleeves, leggings, gumboots, 
ear protectors, waterproof clothing or other efficient 
substitutes thereof), for use by his workers when engaged 
on work for which some protective equipment is reasonably 
necessary. It shall be a defence by an employer charged with 
a breach of this subclause if he proves that he was unable 
to obtain either the item of equipment the subject of the 
charge, or a suitable substitute. 

(b) Every worker shall sign an acknowledgement on 
receipt of any article of protective equipment and shall 
return same to the employer when he has finished using it 
or on leaving his employment. 

(c) No worker shall lend another worker any such article 
of protective equipment issued to such first mentioned 
worker, and if the same are lent, both the lender and the 
borrower shall be held responsible. 

(d) Before helmets, goggles or gloves which have been 
used by a worker are re-issued by the employer to another 
worker, they shall be effectively sterilised. 

(e) During the time any article of protective equipment 
or hand tool is on issue to the worker, he shall be responsible 
for any loss or damage thereto, fair wear and tear attributable 
to ordinary use excepted. 

(f) Use of Acids and Solvents. 
(1) Workers in this industry who are exposed to acids and 

solvents of such concentration and nature as are likely to 
cause ill health unless specific safety precautions are taken 
shall be informed by the employer of the known hazard 
involved and shall be instructed in their correct use and the 
necessary safeguards to be observed. 

(ii) These workers shall be provided with, and shall wear 
protective clothing when required, including acid resistent 
boots, gloves, face shields, full rubber suits and face masks. 

(iii) In addition to the wages prescribed in clause 
26.—Wages of this award workers using the protective 
clothing and exercising the safeguards referred to in (i) and 
(ii) hereof, shall be paid 25c. per hour for each hour or part 
of an hour whilst so engaged. 

(2) Where it is reasonably convenient, and where there is 
no undue interference with normal work, the employer will 
permit workers during the first half of the day shift to take 
a morning tea break of seven minutes without loss of pay. 

(3) The morning tea break shall not entitle the worker to 
return to the crib room, but shall be taken "on the job" if 
so required by the employer. 

24A.—Clothing Allowance and Safety Boots. 
(1) (a) Each worker shall be paid an allowance of $1.34 

per week for the purpose of purchasing overalls. 
or 
(b) Each employee may buy one set of appropriate work 

clothing each six months and be reimbursed to a maximum 
amount of $34.83 for each set, upon production of the 
necessary receipts. 

(2) The wearing of safety footwear is compulsory and any 
worker reporting for work without safety footwear may be 
refused work and shall not be entitled to payment for that 
day or shift. 

(3) The employer shall supply to each worker upon 
commencement of employment with the employer one pair 
of steel capped safety boots at no cost to the worker. 

A replacement pair of steel capped safety boots shall be 
supplied by the employer to any worker at no cost to that 
worker, who satisfies the employer that the initial issue of 
such boots or the pair he presently possesses needs replacing 
through wear and tear arising out of or in the course of the 
worker's employment with the employer. 

All safety boots issued pursuant to the provisions of this 
subclause shall remain the property of the employer. 

25.—Maximum Rate. 
The provisions of this award do not operate so as to 

require payment of more than double time rates or double 
time and one half on a holiday prescribed under this award 
for any work. 

26.—Wage Rates. 
An employer on whom this award (or industrial agree- 

ment) is binding shall not increase the rate of wage payable 
to an employee on the 5th February, 1988 or otherwise vary 
the conditions of employment applicable to an employee on 
that date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

The following shall be the minimum rates of wages per 
week payable to workers covered by this award— 

Rate Per Week 
Column Column 

A B 
06/10/88 06/04/89 

$ $ 
(1) (a) Surface Section: 

Pit Controllers 314.20 324.20 
General Hand 267.00 277.00 
Plant Operators—Primary Metallurgical 
Plants 
Grade (1) 289.90 299.90 
Grade (2) 283.50 293.50 
Grade (3) 277.40 287.40 
Plant Operators—Secondary Metallurgical 
Plants 
Grade (1) 296.40 306.40 
Grade (2) 289.90 299.90 
Grade (3) 283.50 293.50 
Laboratory Assistants 
Grade (1) 296.40 306.40 
Grade (2) 289.90 299.90 
Grade (3) 283.50 293.50 
Field Operators 
Grade (1) 
Operators of equip- 
ment 
in excess of 
375 kw 310.00 320.00 
Grade (2) 
(i) Operators of Equip- 
ment 
225-375 kw 305.70 315.70 
(ii) Operators of 
Semi-Trailer 
Ore Truck 
(iii) Grader 
Operators 

Grade (3) 
(i) Operators of 
Equipment 
95-225 kw 300.30 310.30 
(ii) Motor Truck 
Drivers 
(iii) Water Truck 
Drivers 
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Rate Per Week 
Column Column 

A B 
06/10/88 06/04/89 

283.50 293.50 

Grade (4) 
Operators of 
Equipment 
50-95 kw 291.90 301.90 
Grade (5) 
Operators of 
Mechanical Drilling 
Rig 283.50 293.50 
Grade (6) 
Drillers Assistant 
Field and Survey Hand 
Storeman 276.20 286.20 

Note: The classification of Operators of Equipment 
includes Front End Loader Driver, Bulldozer Driver and 
similar types of mobile plant. 

Rate Per Week 
Column Column 

A B 
06/10/88 06/04/89 

$ $ 
Rehabilitation Hands 
Grade (1) 289.90 299.90 
Grade (2) 283.50 293.50 
Grade (3) 277.40 287.40 
Underground Section 
Trucker 270.20 280.20 
Tool Carrier 270.20 280.20 
Shoveller 270.20 280.20 
Diamond Drillers 
Assistant 279.50 289.50 
Pipe Assembler 279.50 289.50 
Sampler 279.50 289.50 
Hydraulic Drill 
Operator 279.50 289.50 
Popper Machine Man 279.50 289.50 
Air Hoist Operator 279.50 289.50 
Electric Hoist 
Operator 279.50 289.50 
Pump Attendant 279.50 289.50 
Ventilation Man 279.50 289.50 
Platelayer 283.60 293.60 
Train Crew 283.60 293.60 
Mechanical Loader 
Operator 283.60 293.60 
Scraper Hauler 
Operator 283.60 293.60 
Braceman 283.60 293.60 
Platman 283.60 293.60 
Skipman 283.60 293.60 
Sealers 283.60 293.60 
Rock Drillman in 
all other places 288.60 298.60 
Rock Drill man in 
all other places 
including open-cut 296.20 306.20 
Sanitary Man 296.50 306.50 
Timberman—Other 301.10 311.10 
Rock Drillman in 
rises 304.90 314.90 
Rock Drillman in 
winzes 304.90 314.90 
Diamond Driller— 
(a) Up to 20 h.p. 304.90 314.90 
(b) Over 20 h.p. 304.90 314.90 
Timberman—Shaft 312.90 322.90 
Rock Drill man in 
Shaft 312.90 ■322.90 
Hauler Operator 318.90 328.90 
Hydraulic Twin and 
Treble Boom— 
Jumbo Operator 326.30 336.30 

(2) Leading Hands: Workers appointed by the employer 
as leading hands shall be paid the following amounts in 
addition to the ordinary rates of pay: 

$ 
(a) If placed in charge of not less than three 

and not more than ten other workers 14.30 
(b) If placed in charge of more than ten and 

not more than twenty other workers 21.80 
(c) If placed in charge of more than twenty 

other workers 28.50 
(3) Industry Allowance: In addition to the rates of wages 

specified in subclause (1) of this clause and subclause (1) 
of Clause 29, workers shall receive as compensation for all 
the disabilities associated with the industry an amount of 
$7.00 per week for forty hours. 

(4) Junior Workers: (percentage of General Hand rate) 

Under 17 years of age 55 
At 17 years of age 65 
At 18 years of age 80 
At 19 years of age Appropriate 

Adult Rate 
(5) Casual Workers: A casual worker shall be paid 15 

percent in addition to the ordinary rate for his class of work. 

27.—Accident Pay. 
In the event of a worker meeting with an accident during 

the shift, or being required to attend to one who has met with 
an accident, he shall be deemed to have rendered duty during 
the whole of the shift and be paid accordingly. 

28.—District Allowance. 
(1) Subject to the provisions of subclause (3) of this clause 

in addition to the wages prescribed in this award, an 
allowance shall be paid at the rate set out below, to each 
worker employed in the following area:— 

Allowance per week. 
Within that area of the State situated 
between latitude 24' and a line running 
east from Camot Bay to the Northern 
Territory Border $6.00 

(2) The above allowance covers a week, whether of five, 
six or seven days. For periods of less than five days, one 
seventh of the above shall be payable for each day or part 
thereof; Provided however, that a worker who has worked 
at least one half of a week shall be given the benefit of 
Sunday in the calculation of district allowances. 

(3) A worker living in a mess or camp provided by the 
employer free of charge to the worker shall be paid half the 
rates prescribed in subclause (1) of this clause. 

29.—-Mess Personnel. 
(1) The minimum rate of wages per week payable to mess 

personnel shall be as follows:— 
Rate Per Week 

Column Column 
A B 

06/10/88 06/04/89 
$ $ 

Head Cook 287.40 297.40 
Cook 279.50 289.50 
Mess Attendant 242.10 252.10 

(2) All time worked by workers in the mess outside the 
daily spread of twelve hours or in excess of forty hours in 
any one week shall be deemed overtime and be paid for at 
the rate of time and one half. Provided that overtime in 
excess of four hours in any one week shall be paid for at the 
rate of double time. 

(3) All time worked during ordinary hours on a Saturday 
shall be paid for at the rate of time and one half, on a Sunday 
at the rate of time and three quarters and on a holiday at the 
rate of double time. 



(4) The provisions of clauses— 
8. Hours 
9. Overtime 

10. Shift Work 
11. Saturday Work 
12. Sunday and Holiday Work 

shall not apply to mess personnel. 

30.—Fares and Travelling Time. 
(1) The provisions of this clause apply only in respect to 

employment north of south latitude 26°. 
(2) Subject to the provisions of this clause the fare of a 

worker from the place of engagement to any place of 
employment shall be paid by the employer and the worker 
shall be paid at ordinary rates for not more than eight hours 
in any day for time spent in travelling to the place of 
employment including time occupied in waiting for trans- 
port connections, but if the worker uses a mode of travel not 
approved by the employer travelling time in excess of eight 
hours shall not be allowed unless the Board of Reference 
otherwise determines. 

(3) The amount of the fare paid by an employer pursuant 
to subclause (2) of this clause may be deducted from the 
subsequent earnings of the worker concerned in such manner 
as is agreed in writing between the worker and the employer. 

(4) If a worker completes six months' continuous service 
with an employer or is dismissed before that time through 
no fault of his own, any amount deducted by that employer 
from the worker's wages pursuant to subclause (3) of this 
clause shall be refunded to the worker. 

(5) The employer shall pay the fare of the worker from 
the place of employment to the place of engagement if the 
employment terminates and— 

(a) The worker has completed six months' continuous 
service with that employer; or 

(b) The worker has completed six months' continuous 
service with that employer and is dismissed 
through no fault of his own. 

(6) Where a worker has completed six months' continu- 
ous service and leaves for a reason deemed reasonable by 
his employer he shall be paid one-sixth of the fare referred 
to in subclause (5) of this clause for each months of service 
in excess of six months. 

31.—Minimum Wage. 
Notwithstanding the provisions of this award no male 

worker (including an apprentice) twenty one years of age or 
over, shall be paid less than $275.50 per week as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

32.—Bereavement Leave. 
When it is necessary for a worker to be absent from his 

employment for the purposes of attending a funeral or 
arranging therefore a worker (other than a casual worker) 
shall be entitled to a maximum of two days' leave at 
ordinary wages as prescribed on each occasion and on 
production of satisfactory evidence of the death within 
Australia of the worker's wife, husband, father, mother, 
brother, sister or child. Wife or husband, as referred to in 
this clause shall include defacto wife or husband. 

33.—Jury Service. 
Any worker required for Jury Service shall be paid a daily 

amount equal to the difference between the amount received 
for such service and what that worker would have received 
during ordinary hours had he been at work. 

34.—Service Payments. 
(1) In addition to the wages provided in Clause 26 each 

adult worker shall be paid a service allowance as hereunder: 
Per Week 

Upon completion of 12 months' contin- 
uous service $2.20 
Upon completion of 24 months' contin- 
uous service $5.40 
Upon completion of 36 months' contin- 
uous service $8.50 
Upon completion of 60 months' contin- 
uous service $10.70 

(2) All service prior to the date of operation of this clause 
shall count as service for the purpose of assessing a worker's 
entitlement under this clause. 

(3) Payment shall be made for each completed week of 
service including all paid leave. 

(4) Payment shall be deducted for any day upon which a 
worker is required to attend work and fails to attend. 

35.—Travelling Allowance. 
(1) If transport to and from the job is not provided by the 

employer, a travelling allowance of $1.15 per day shall be 
paid when an employee's home is more than eight 
kilometres from the job by the shortest practical route. 

(2) The allowance specified in subclause (1) of this clause 
shall be paid to an employee to compensate for excess 
travelling expenses from the employee's home and his place 
of work and return. 

Schedule of Respondents. 
Dated at Perth this 28th day of April, 1972. 

WARD ASSISTANTS (MENTAL HEALTH 
SERVICES) AWARD 1966 

No. 35 of 1966. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 21st day of March, 1994. 
(Sgd.) J. CARRIGG, 

[L.S.] Registrar. 

Ward Assistants (Mental Health Services) Award 1966. 
Award No. 35 of 1966. 

1.—Title. 
This Award shall be known as the Ward Assistants 

(Mental Health Services) Award 1966 as amended and 
consolidated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Term 
4. Area and Scope 
5. Hours 
6. Contract of Service 
7. Overtime 



8. Public Holidays 
9. Annual Leave 

10. Long Service Leave 
11. Sick Leave 
12. Conditions and Allowances 
13. Travelling Time 
14. Travelling Allowance 
15. Night Duty 
16. Post Mortem Attendance 
17. Penalty Rates 
18. Deductions and Allowances 
19. Part Time Workers 
20. Charges Against Workers 
21. Uniforms 
22. Emergencies 
23. Board of Reference 
24. Definitions 
25. Casual Workers 
26. Wages 

Memorandum of Agreement 
Respondent 

3.—Term. 
The term of this award shall be for a period of three years 

from the date hereof. 

4.—Area and Scope. 
This Award shall apply to Ward Assistants employed in 

the State of Western Australia in any approved Hospital 
under the Mental Health Act 1962—1965. 

5.—Hours. 
(1) From January 1, 1985, and subject to the provisions 

of the Memorandum of Agreement the ordinary hours of 
duty shall be an average of 38 per week with the hours 
actually worked not exceeding 80 per fortnight to be worked 
in ten or eleven shifts at the option of the employer. 

Except where provided elsewhere, the ordinary hours 
shall be worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 Accrued 
Days Off in each 12 month period. The Accrued Days Off 
shall be taken in a minimum period of one week made up 
of five consecutive Accrued Days Off in conjunction with 
a period of annual leave or at any time mutually acceptable 
to the employer and the employee. 

Notwithstanding the provision of this subclause where an 
employer and employee mutually agree Accrued Days Off 
may be taken in single day absences. 

(2) By agreement between the Union and an employer the 
ordinary hours of an employee in lieu of the provisions of 
subclause (1) hereof, may be worked: 

(a) within a 20 day, four week cycle with 0.4 of an 
hour of each day worked accruing as an entitle- 
ment to take the 20th day in each cycle as an 
Accrued Day Off. 

(b) Within a ten day, two week cycle, with an 
adjustment to hours worked to enable 76 hours to 
be worked over nine days of the two week cycle 
and an entitlement to take the 10th day in each 
cycle as an Accrued Day Off. 

(c) by any other arrangement. 
(3) An employer and employee may by agreement 

substitute the Accrued Day Off the employee is to take off 
for another day in which case the Accrued Day Off shall 
become an ordinary working day. 

(4) Subject to the provisions of Clause 7.—Overtime 
where ten shifts are worked, the employees concerned shall 
have two full days off duty in each week and where 11 shifts 
are worked the employees concerned shall have one day and 
two days respectively off duty in each alternate week. Where 
practicable the two days referred to in this subclause shall 
be allowed consecutively. 

(5) All rosters shall be for fortnightly periods. 
(6) The provisions of this clause apply to a part time 

employee in the same proportion as the hours normally 
worked bear to a full time employee. In circumstances where 
less than 16 hours per week are worked an employer may 

pay an employee for all hours actually worked at an hourly 
rate based on a 38 hour week in lieu of accrual of Accrued 
Days Off. 

(7) Not less than 30 minutes shall be allowed for a meal. 
(8) A roster for Accrued Days Off shall be posted at least 

four weeks before the time it comes into operation and may 
allow an employee to take Accrued Days Off before they 
become due. 

(9) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the W.A. Industrial Commission. 

6.—Contract of Service. 
Subject to Section 88 of the Mental Health Act 1962-1965 

and to regulations made thereunder: 
(1) No worker shall be dismissed unless he or she has 

received fourteen days' previous notice of his or 
her dismissal, or pay for such period in lieu 
thereof. 

(2) No worker shall, without the consent of the 
employer, resign without first having given 
fourteen days' previous notice of his or her 
intention to do so, and in the absence of such 
notice, the employer may withhold holiday or 
other pay to the amount of fourteen days' wages. 

(3) The employer may, at any time without prior 
notice, dismiss a worker for refusal or neglect to 
obey orders, or for misconduct or if after receiving 
the notice prescribed in subclause (1) hereof the 
worker does not carry out his or her duties in the 
same manner as he or she did prior to such notice. 
Such worker shall be paid up to the time of 
dismissal. 

(4) An employer may direct an employee to carry out 
such duties as are within the limits of the 
employees skill, competence and training, includ- 
ing work which is incidental or peripheral to the 
employee's main tasks or functions. 

7.—Overtime. 
(1) All time worked in excess of the ordinary fortnightly 

hours prescribed in Clause 5.—Hours or Clause 19—Part 
Time Workers including any such time for which payment 
is provided in subclauses (2) and (3) hereof, shall be paid 
for at the rate of time and a half for the first eight hours and 
double time thereafer. 

(2) All time worked on a Sunday outside the ordinary 
fortnightly hours prescribed in Clause 5.—Hours or Clause 
19—Part Time Workers shall be paid for at the rate of 
double time. 

(3) All time worked on a shift which falls outside the 
ordinary fortnightly hours prescribed in Clause 5.—Hours 
or Clause 19—Part Time Workers and consists of at least 
seven and one quarter hours shall be paid for at the rate of 
time and a half for the first four hours and double time 
thereafter. 

(4) Weekend penalty rates shall not be deemed to be part 
of the ordinary rate for the calculation of overtime. 

(5) The preceding provisions of this clause shall not apply 
to workers at Greenplace or at Swanboume-Graylands if 
employed in Female Ward 7. 

(6) Where a worker is required to work overtime for a 
period of at least two hours in excess of the rostered daily 
hours, without being informed before booking off on the 
previous day, he shall be provided with a meal free of cost. 

(7) A worker who has completed his or her rostered hours 
of duty and has left the job, and who is recalled to work, 
shall be paid a minimum of three hours at overtime rates and 
for all reasonable costs incurred in returning to work. 

(8) A worker who reports for duty at the rostered time and 
who is then advised that the commencing time for such duty 
has been altered since he was last on duty shall be paid a 
minimum of two hours at ordinary rates, but this shall not 
apply to a worker who has been absent from duty on his last 
previous rostered shift. 
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(9) All ordinary time worked on any shift in excess of a 
spread of twelve hours shall be paid for at the rate of time 
and a half. 

(10) (a) The employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) The Union or worker or workers covered by this award 
shall not in any way whether directly or indirectly be party 
to or concerned in any ban, limitation or restriction upon the 
working of overtime in accordance with the requirements of 
this subclause. 

(11) Overtime rates prescribed by this clause shall not 
apply until after eight hours have been worked on each day 
or in the case of part time employees until after the ordinary 
rostered hours worked on that day. 

(12) Where it is mutually agreed between the employee 
and the employer time off in lieu of payment for overtime 
may be granted proportionate to the payment to which an 
employee is entitled. Such time off is to be taken at a time 
convenient to the employer and employee. 

8.—Public Holidays. 
(1) Subject to the provisions of this clause each of the 

following days or the day observed in lieu thereof shall be 
allowed as a holiday to all workers and be paid for 
namely—New Year's Day, Good Friday, Labour Day, 
Christmas Day and Boxing Day. 

(2) (a) If any holiday falls on a worker's ordinary working 
day, and the worker is not required to work on that day, he 
shall be paid for the ordinary hours he would have worked 
on that day if it had not been a holiday. 

(b) If any holiday falls on a worker's rostered day off duty, 
that worker shall be granted a day off with pay at some 
subsequent date, or an additional day's pay, at the discretion 
of the employer, but where practicable, the day off with pay 
shall be allowed. 

(c) If any worker is required to work on a holiday he shall 
be paid for the time so worked at the rate of time and one 
half and shall in addition be allowed one day's leave with 
pay to be taken at some subsequent date or to be added to 
his annual leave. 

(d) When any of the days observed as a holiday prescribed 
in this clause fall on a day when an employee is on the 
Accrued Day Off the employee shall be allowed to take a 
day's holiday in lieu of the holiday on a day immediately 
following the employee's annual leave or at a time mutually 
acceptable to the employer and the employee. 

(3) Payment for holidays shall be in accordance with the 
usual hours of work. 

(4) When a worker is off duty owing to leave without pay 
or sickness, including accidents on or off duty except time 
for which he is entitled to claim sick pay, any holiday falling 
during such absence shall not be treated as a paid holiday. 
Where the worker is on duty or available on the working day 
immediately preceding a holiday, or resumes duty, or is 
available on the working day immediately following a 
holiday, as prescribed in this clause, the worker shall be 
entitled to a paid holiday on all such holidays. 

(5) An employee whilst on a public holiday prescribed by 
this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in subclauses (1) and (2) of 
Clause 5.—Hours of this award. 

9.—Annual Leave. 
(1) Except as hereinafter provided a period of five 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with that employer. 

(2) If any of the holidays prescribed in Clause 8—Public 
Holidays of this award fall within a worker's period of 
annual leave, there shall be added to that period one day with 
pay in respect of each such holiday. 

(3) (a) Subject to paragraph (b) when computing the 
annual leave due under this clause no deduction shall be 
made from such leave in respect of the period that a worker 
15831—18 

is on annual leave and/or holidays; provided that no 
deduction shall be made for any approved period a worker 
is absent from duty through sickness with or without pay 
unless the absence exceeds three calendar months in which 
case deduction may be made for such excess only. 

(b) Approved periods of absence from work caused 
through accident sustained in the course of employment 
shall not be considered breaks in continuity of service, but 
the first six months only of any such period shall count as 
service for the purpose of computing annual leave. 

(4) Subject as hereinafter provided: 
If after one month's continuous service in any 

qualifying 12 monthly period an employee lawfully 
terminates his service or his employment is terminated 
by the employer through no fault of the employee, the 
employee shall be paid 3.65 hours' pay in respect of 
each completed week of continuous service in that 
qualifying period. 

(5) In addition to any payment to which he may be entitled 
under this subclause, an employee whose employment 
terminates after he has completed a 12 monthly qualifying 
period and who has not been allowed the leave prescribed 
under this award in respect of that qualifying period shall 
be given payment in lieu of that leave unless he has been 
justifiably dismissed for misconduct and the misconduct for 
which he has been dismissed occurred prior to the 
completion of that qualifying period. 

(6) "Ordinary Wages" for the purpose of subclause (1) 
hereof shall mean the rate of wage the worker has received 
for the greatest proportion of the calendar month prior to his 
taking the leave and in the case of shift workers shall include 
the shift and weekend penalties the worker would have 
received for ordinary time had the worker not proceeded on 
annual leave. 

Where it is not possible to calculate the shift and weekend 
penalties the worker would have received, then the worker 
shall be paid at the rate of the average of such payments 
made each week over the four weeks prior to taking the 
leave. 

(7) (a) The annual leave prescibed in this clause may be 
taken in two portions, if so requested by the employee, 
provided that no portion shall be less than two consecutive 
weeks. 

(b) By mutual agreement between the employer and 
employee, the annual leave may be further split on one 
additional occasion, provided that no portion shall be less 
than one week. 

(c) When an employee requests that his annual leave be 
split into two or three portions the employer shall make 
every reasonable endeavour to accommodate the wishes of 
the employee. 

(8) When an employee proceeds on the first four weeks' 
annual leave prescribed by subclause (1) of this clause there 
will be no accrual towards an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 5.—Hours of this award. 
Accrual towards an Accrued Day Off shall continue during 
any other period of annual leave prescribed by this clause. 

(9) Any annual leave entitlements accumulated as at 1st 
January 1985 shall be adjusted in hours in the ratio of 38 
to 40. 

10.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in June, 
1980 and amended in November, 1983 shall apply to 
employees covered by this award with the exception that on 
and from the 1st day of January, 1982 long service leave for 
the second and subsequent period of service shall accrue at 
the rate of 13 weeks' leave for seven years of continuous 
service. 

(2) Any qualifying service prior to 1st January, 1982 for 
the second period of long service leave, shall be calculated 
on a ten year qualifying period basis but all qualifying 
service after 1 st January, 1982 shall be calculated on a seven 
year qualifying period basis. 
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(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 5—Hours of 
this award. 

(4) Any long service leave accumulated as at 1st January, 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

11.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill-health or injury 
for one-sixth of a week's pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer in the event of the worker being entitled by 
service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portions of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the worker shall as soon as 
reasonably practicable advise the employer of his inability 
to attend for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such advice 
other than in extraordinary circumstances shall be given to 
the employer within 24 hours of the commencement of the 
absence. 

(4) No worker shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 9.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
illness or injury is the result of the worker's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
workers. 

(8) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 

(9) (a) An employee shall be paid the wages he would 
have received had he not proceeded on sick leave and shall 
have the accrued entitlement to paid sick leave reduced by 
the time the employee is absent from work on account of 
paid sick leave. 

(b) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and (2) of 
Clause 5.—Hours of this award. 

(10) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 5.—Hours of this award. 

(11) Any sick leave entitlement accumulated as at 
January 1, 1985 shall be adjusted in hours in the ratio of 38 
to 40. 

12.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

13.—Travelling Time. 
(1) A worker, when travelling on duty away from his or 

her home station or headquarters, shall not by reason of such 
travelling suffer any interruption of the continuity of his or 
her pay for ordinary working hours in each day, but no 
overtime shall be allowed for time occupied in travelling. 

(2) Where a worker is rostered for duty at a hospital other 
than his or her home station for a period of less than three 
months, reasonable travelling time shall be allowed for the 
journey one way at ordinary rates of pay and such reasonable 
excess daily travelling costs between his or her place of 
residence or home station, as may be determined by the 
employer, and the place of employment. The words "excess 
daily travelling costs", for the purpose of this subclause 
shall mean the amount by which the cost of travelling to and 
from the place of employment exceeds the sum (if any) 
which the worker may ordinarily pay in travelling each day 
between his or her place of residence and his or her home 
station (including the return journey). 

14.—Travelling Allowance. 
(1) Workers, when travelling on duty outside the 

metropolitan area, shall be reimbursed the actual and 
reasonable cost incurred in such travelling. The cost of such 
travelling shall be computed from the time the worker leaves 
his headquarters or home. The cost of breakfast, lunch, 
dinner or bed will not be reimbursed if the worker leaves 
headquarters or home after or returns before 8.00 a.m., 
I.00 p.m., or 6.00 p.m. or midnight respectively. 

(2) If any worker, except at his own request, or on account 
of misconduct is required by the employer to transfer to any 
station other than his home station, he shall be paid the 
actual reasonable cost of the removal of his household 
effects, unless the employer undertakes the removal. 

15.—Night Duty. 
Prior to going on night duty a worker shall, wherever 

practicable, come off duty at 4.00 p.m. and go on at 
II.30 p.m. the same night, provided that night duty is not 
to be preceded or succeeded by duty commencing after 
12.30 p.m. 

16.—Post Mortem Attendance. 
A worker carrying out mortuary duties in connection with 

post mortem examinations, shall be paid an allowance of 
$2.45 per body provided that if a worker is assisting another 
worker in carrying out such mortuary duties he or she shall 
be paid in lieu of the foregoing allowance, an allowance of 
$ 1.65 per body. 
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17.—Penalty Rates. 
(1) Workers whose ordinary rostered hours of work 

include work on Saturday or Sunday shall be paid at the rate 
of time and a half for the ordinary hours worked between 
midnight Friday and midnight Sunday. 

(2) (a) Workers employed on afternoon shift or on night 
shift shall be paid 12.5% of the ordinary rate in addition to 
that ordinary rate for the time worked. 

(b) The rates prescribed in paragraph (a) of this subclause 
shall apply only to work performed between midnight 
Sunday and midnight Friday. 

(c) For the purpose of this subclause, an afternoon shift 
means a shift commencing after 12.30 pm and a night shift 
means a shift commencing after 10.30 pm but not later than 
4.00 am. 

(3) Employees who have completed one year of service 
and whose fortnightly rostered shifts regularly rotate to 
include day, afternoon and night shifts on any of the seven 
days of the week shall be paid in lieu of the additional rates 
prescribed in subclauses (1) and (2) hereof, an additional rate 
of 18.75% of the ordinary wage. Such rates shall be paid in 
addition to the ordinary wage and shall be paid during 
annual leave, paid sick leave, long service leave and public 
holidays. 

This subclause may be deleted any time on the application 
of either party to this award. 

18.—Allowances—Board and Lodging. 
Where an employee is provided with Board and/or 

Lodging by the employer the provisions of the Board and 
Lodging (Public Hospitals) Award No. 16 of 1978 will 
apply. 

19.—Part-Time Workers. 
(1) Notwithstanding anything contained in this award 

workers may be regularly employed to work less hours per 
fortnight than are prescribed in Clause 5-—Hours hereof, and 
such workers shall be remunerated at a weekly rate pro rata 
to the rate prescribed for the class of work on which they 
are engaged in the proportion which their hours of work bear 
to the hours fixed by Clause 5—Hours hereof for their class 
of work. 

(2) The secretary of the union shall be advised within 
seven days of any part-time position created after the date 
of this award. 

(3) Any dispute as to whether a part-time position is 
necessary shall be referred to the Board of Reference. 

(4) Where the employer wishes to increase the ordinmy 
hours worked by a part time employee in any roster period 
and the part time employee so agrees with one days clear 
notice provided, the increased hours shall be deemed to be 
the ordinary hours for that roster period. 

20.—Charges Against Workers. 
If a worker is formally charged under Section 88 of the 

Mental Health Act 1962-1965 with an offence he shall be 
given at least twenty four hours' notice in writing prior to 
the hearing in which to prepare his defence; but this shall 
not prejudice the power under the Act of immediate 
suspension. The said period of twenty-four hours may be 
decreased upon the written request of the person charged. 

21.—Uniforms. 
(1) The employer shall provide, free of charge, the 

following number and type of uniforms to each employee: 
(a) Female Staff: 

6 dresses 
2 cardigans. 

(b) Male Staff: 
2 jackets 
6 pairs of trousers or shorts 
6 short or long sleeved shirts. 

(2) At all times the uniforms issued to the employee shall 
remain the property of the employer. 

(3) No staff member will be required to wear stockings. 
(4) Any decision as to whether trousers or shorts may be 

worn shall rest with the employer. 
(5) All staff must wear a suitable enclosed shoe, however 

the employer may not specify colour or brand. 
(6) The standard uniform issue may be varied by 

agreement between the employer and the Union where a 
hospital has the need for particular items of clothing to be 
worn. Each employee shall have a sufficient number of 
uniforms to ensure a clean uniform daily. 

(7) General: 
(a) Suitable clothing shall be provided for all men on 

"dirty" work. 
(b) Boots and waterproof aprons shall be available for 

kitchenmen, laundrymen and wash-house women 
where such are necessary as protection against 
wetness. 

(c) At any hospital where staff, either male or female 
are required to work in the rain they shall be 
provided with waterproof coats. 

(d) All washable clothing forming part of the uni- 
forms supplied by the employer shall be laundered 
free of cost to the employee. Provided that in lieu 
of such free laundering the employer may pay the 
employee $1.05 per week to partly cover the cost 
of same. 

(e) Laundering of jackets and cardigans issued as part 
of the uniform shall be the responsibility of the 
employee. No laundry allowance will be paid for 
this work. 

22.—Emergencies. 

The Director and the Physician Superintendent, or his 
deputy, may at his discretion take such measures as may in 
his opinion be necessary for the protection, safety, or welfare 
of the patients, the staff, or the hospital, and all instructions 
issued in pursuance of such special measures shall promptly 
and faithfully be carried out by all members of the staff to 
whom such instructions may be issued, and this shall be 
done without regard to whether or not such instructions may 
be in accordance with this award. 

23.—Board of Reference. 
(1) The Commission hereby appoints for the purpose of 

this award a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
Section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

24.-—Definitions. 

' 'Accrued Day(s) Off' means the paid day(s) off accruing 
to an employee resulting from an entitlement to the 38 hour 
week as prescribed in Clause 5.—Hours of this award. 

25.—Casual Workers. 
(1) A casual worker means a worker engaged by the day. 
(2) Casual workers shall be paid at the rate of twenty per 

cent (20%) in addition to the rates prescribed in Clause 
26.—Wages, with a minimum engagement of one day, 
provided that this shall not apply in the case of a worker 
summarily dismissed for misconduct. 

26.—Wages. 
(1) Ward Assistants $ 

(a) At 19 years of age and over 
1st year of employment 377.40 
2nd year of employment 387.80 
3rd year of employment and thereafter 398.30 
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(b) Under 19 years of age (percentage of the total 
wage prescribed for a ward assistant in his/her first 
year of service in paragraph (l)(a) hereof per 
week). 

% 
1 st year of employment 73 
2nd year of employment 81 
3rd year of employment 87 

(2) Wages shall be paid by direct funds transfer to the 
credit of an account nominated by the employee at such 
bank, building society or credit union approved by the 
employer. Provided that where such form of payment is 
impractical or where some exceptional circumstances exist 
and by agreement between the employer and the Union, 
payment by cheque may be made. 

(3) Payment for higher duties shall not apply to an 
employee required to act in another position whilst the 
permanent employee is on a single accrued day off as 
prescribed by subclause (3) of Clause 5.—Hours of this 
award. 

(4) An employee who regularly performs shift or weekend 
work shall be paid for accrued days off, including shift or 
weekend penalties, when those days are taken as leave and 
at the rate which applied when they were accumulated. 

(5) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during the 
pay period in which the work is performed. 

(6) No deductions shall be made from an employee's 
wage unless the employee has authorised such deduction in 
writing. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule B—Respondent. 
Honourable Minister for Health. 

Schedule C—Memorandum of Agreement. 
The following provisions relating to hours of work are 

agreed between the parties. 
1. Termination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 5.—Hours of this award who 
has not taken any Accrued Days Off accumulated 
during a work cycle in which employment is 
terminated, shall be paid the total of hours 
accumulated towards the Accrued Days Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day Off 
during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Days 
Off. 

2. Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods of less than one complete 
20 day work cycle, such employee will 
accrue towards and be paid for the succeed- 
ing Accrued Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Days 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 

the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Days Off following 
such absence. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employees will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compen- 
sation for periods greater than 20 consecutive 
work days and an Accrued Day Off as 
prescribed in subclause (1) of Clause 7.— 
Hours of this award falls within the period 
the employee shall be re-rostered for another 
Accrued Day Off on completion of the 20 day 
work cycle following such absence. 

3. Leave Without Pay 
(a) 20 Day Work Cycle 

An employee who is absent on any form of 
leave without pay during a 20 day work cycle shall 
not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the 
employee be entitled to an Accrued Day Off 
whilst on leave without pay. 

(b) 12 Months' Work Cycle 
(i) An employee who is absent on any form of 

leave without pay for less than a total of five 
days in any work cycle shall not have 
payment reduced when proceeding on Ac- 
crued Days Off. 

(ii) An employee who is absent on any form of 
leave without pay for a total of five days or 
more in any work cycle will have such period 
of leave added to the work cycle. 

4. Trade-Offs 
Meal Charges: 

Increase meal charges to $2.00 from 1st January, 
1985 with a further increase from 1st July, 1985 to 
$2.50 and a further increase from 1st January, 1986 to 
$3.00. 

From 1st July, 1986 it is proposed that the meal 
charge be further reviewed. 

Accommodation: 
Increase lodging charges under Board and Lodging 

(Public Hospitals) Award by 16.3%. 
Parking Charges—Teaching Hospitals: 

Introduction of a standard parking charge of $5.00 
per month for those staff utilising hospital staff 
carparks. This charge to be reviewed annually. 

Tea Charges: 
Where staff consume morning or afternoon tea at the 

hospital a charge of 50 cents per week will be made. 
This charge to be reviewed annually. 

Payment by Cheque or into Bank Account: 
Amendment of the award to provide for the payment 

by cheque or into a bank account. 
Uniforms: 

Agree to amend award to reflect changes in 
employers' obligation in respect of uniforms. 

Other Trade-Offs 
* No accrual during annual leave or long service 

leave; 
* Strict observance of start and finish times; 
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* Co-operation in the elimination of restrictive work 
practices; 

* Flexibility of rostering; 
* Strict observance of uniform changes before 

commencement and after the completion of duty. 
Dated at Perth this 21st day of December, 1966. 

WOOL SCOURING AND FELLMONGERY 
INDUSTRY AWARD 

No. 32 of 1959 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 14th day of March, 1994. 

J. CARRIGG, 
Registrar. 

Wool Scouring and Fellmongery Industry Award 
Award No. 32 of 1959 

1.—Title. 
This award shall be known as the "Wool Scouring and 

Fellmongery Industry Award" No. 32 of 1959 as amended 
and consolidated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Area 
4. Scope 
5. Term 
6. Holidays and Annual Leave 
7. Overtime 
8. Saturday, Sunday and Holiday Work 
9. Proportion of Juniors 

10. Mixed Functions 
11. Time and Wages Record 
12. Under-Rate Workers 
13. Junior Workers' Certificate 
14. Absence Through Sickness or Injury 
15. Payment of Wages—38 Hour Week 
16. Meal Money 
17. Notice Board 
18. Breakdowns 
19. Shift Work 
20. Hours of Work 
21. Special Rates and Provisions 
22. Wages 
23. Tools of Trade 
24. Junior Workers 
25. Payment of Wages 
26. Contract of Service 
27. No Reduction 
28. Long Service Leave 

29. Casual Workers 
29k. Part-Time Employees 

30. Bereavement Leave 
31. Maternity Leave 
32. Award Modernisation and Enterprise Consulta- 

tion 
33. Superannuation 

Schedule A—Parties to the Award 
Schedule B—Respondents 

2k.-—State Wage Principles—June 1991. 
It is a term of this Award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

3.—Area. 
The award shall operate over the area comprised within 

a radius of thirty miles from the G.P.O., Perth. 

4.—Scope. 
This award shall apply to the workers engaged in the 

Wool Scouring and Fellmongery Industry as carried on by 
the Respondents. 

5.—Term. 
This award shall operate for a period of one year as from 

the beginning of the first pay period commencing after the 
date hereof. 

6.—Holidays and Annual Leave. 
(1) (a) The following days, or the days observed in lieu 

shall subject to clause 8—Saturday, Sunday and Holiday 
Work be allowed as holidays without deduction of pay, 
namely—New Years Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties, in lieu of any of the days 
named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday; in each such case 
the substituted day shall be a holiday without deduction of 
pay and the day for which it is substituted shall not be a 
holiday. 

(2) Where— 
(a) a day is proclaimed as a whole holiday or as a half 

holiday under Section 7 of the Public and Bank 
Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be 
a half holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(3) (a) Except as hereinafter provided, a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by 
his/her employer after a period of twelve months' continu- 
ous service with that employer. 

(b) A worker before going on leave shall be paid the 
ordinary wages as prescribed under Clause 22—Wages of 
this award he/she would have received in respect of the 
ordinary time he/she would have worked had he not been 
on leave during the relevant period. 

(c) In addition to his/her payment for annual leave a 
worker shall be paid a loading of 17.5 percent calculated on 
his/her ordinary rate of wage. Provided that where the 
worker would have received any additional rates for the 
work performed in ordinary hours, as prescribed by this 
award, had he/she not been on leave during the relevant 
period and such additional rates would have entitled him/her 
to a greater amount than the loading of 17.5 percent, then 
such additional rates shall be added to his/her ordinary rate 
of wage in lieu of the 17.5 percent loading. Provided further, 
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that if the additional rates would have entitled him/her to a 
lesser amount than the loading of 17.5 percent, then such 
loading of 17.5 percent shall be added to his/her ordinary 
rate of wage in lieu of the additional rates. 
This loading shall not apply to proportionate leave on 
termination. 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Any time in respect of which a worker is absent from 
work except time for which he/she is entitled to claim sick 
pay or time spent on holidays or annual leave or long service 
leave as prescribed by this award shall not count for the 
purpose of determining his/her right to annual leave. 

(6) If after one month's continuous service in any 
qualifying period a worker lawfully leaves his/her employ- 
ment or his/her employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 
2.923 hours' pay at the rate of wage prescribed in paragraph 
(a) of subclause (2) of this clause for each completed week 
of continuous service in that qualifying period. 

(7) (a) A worker who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(b) In special circumstances and by mutual consent of the 
employer, the worker and the Union concerned, annual leave 
may be taken in not more than two periods. 

(8) In the event of a worker being employed by an 
employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (6) of this clause, to such leave 
on full pay as is proportionate to his/her length of service 
during that period with such employer, and if such leave is 
not equal to the leave given to the other workers, he/she shall 
not be entitled to work or pay whilst the other workers of 
such employer are on leave on full pay. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

(12) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(13) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

7.-—Overtime. 
(1) The provisions of this clause shall apply to all 

employees. 
(2) (a) An employer may require any employee to work 

reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

(b) No union or association party to this award, or 
employee or employees covered by this award, shall in any 
way, whether directly or indirectly, be a party to or 
concerned in any ban, limitation, or restriction upon the 
working of overtime in accordance with the requirements of 
this subclause. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A—Hours, B—Implementation of 

38 Hour Week and C—Procedures for In-Plant Discussions 
of Clause 20—Hours of Work. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double time. 

(ii) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
a half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (d) of subclause (1) of Section 
A—Hours of Clause 20—Hours of Work applies. 

(d) In computing overtime each day shall stand alone but 
when an employee works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purpose of this subclause. 

(e) Overtime on shift work shall be based on the rate 
payable for shift work. 

(4) The provisions of this clause do not operate so as to 
require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award, for 
any work. 

(5) Any worker recalled to work shall be paid for a 
minimum of three hours at the appropriate overtime rate. 

(6) (a) By agreement between the employee and employer 
time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

8.—Saturday, Sunday and Holiday Work. 
(1) All work performed on a Saturday after twelve noon 

or on a Sunday shall be paid for at the rate of double time. 
(2) All work performed on any day prescribed as a holiday 

under this award shall be paid for at the rate of double time 
and a half. 

9.—Proportion of Juniors. 
The employer shall be entitled to employ one junior and, 

thereafter additional juniors may be employed in the 
proportion of one junior to every four or fraction of four 
workers in receipt of the full adult rate of pay. 

10.—Mixed Functions. 
A worker engaged for more than two hours of one day or 

shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift. If employed for less than two hours of one day or shift 
he shall be paid the higher rate for the time so worked. 

11.—Time and Wages Record. 
The employer shall keep and enter up, or cause to be kept 

and entered up, a record containing the following particu- 
lars:— 

(a) The name of the worker. 
(b) The class of work performed by each worker. 
(c) The wages and overtime (if any) paid to each 

worker. 
(d) The time during which the worker has been 

employed. 
(e) The ages of junior workers. 

Such record shall be open to inspection by a representa- 
tive of the Union, not more than once weekly, during the 
business hours of 10 a.m. and 4 p.m. 

12.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 
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(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the worker shall be entitled to 
work for and be employed at the proposed lesser rate. 

13.—Junior Workers' Certificate. 
Upon being engaged a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or such other means as are 
satisfactory to the employer. 

14.—Payment for Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 20—Hours of Work so 
that he actually works 38 ordinary hours each 
week shall be entitled to payment during such 
absence for the actual ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 20—Hours of Work so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle shall be 
entitled to pay during such absence calculated as 
follows: 
duration of absence appropriate weekly rate 
  X   
ordinary hours nor- 5 
mally worked that 
day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty in accordance with paragraph (c) or 
(d) of subclause (1) of Section B—Implementa- 
tion of 38 Hour Week of Clause 20—Hours of 
Work. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employer may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 

advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shift workers, where 
practicable, the notification is to be given prior to the start 
of normal shift hours. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
6—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 6.—Holidays and Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 60 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 
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15.—Payment of Wages—38 Hour Week. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 22.-—Wages of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by an employer wages shall be paid as follows: 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of Section 
B—Implementation of 38 Hour Week of Clause 
20—Hours of Work so that he works 38 ordinary 
hours each week, wages shall be paid weekly or 
fortnightly according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of an employee whose ordinary hours of work 
are arranged in accordance with paragraph (c) or 
(d) of subclause (1) of Section B—Implementa- 
tion of 38 Hour Week of Clause 20—Hours of 
Work so that he works an average of 38 ordinary 
hours each week during a particular work cycle, 
wages shall be paid weekly or fortnightly accord- 
ing to a weekly average of ordinary hours worked 
even though more or less than 38 ordinary hours 
may be worked in any particular week of the work 
cycle. 

Special Note—Explanation of Averaging System 

As provided in paragraph (b) of this subclause an 
employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

(i) Section B—Implementation of 38 Hour Week of 
Clause 20—Hours of Work in subclause (1) 
paragraphs (c) and (d) provides that in implement- 
ing a 38 hour week the ordinary hours of an 
employee may be arranged so that he is entitled 
to a day off, on a fixed day or rostered day basis, 
during each work cycle. It is in these circum- 
stances that the averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks he worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary hours. 
That is, he would work for 8 ordinary hours each 
day, Monday to Friday inclusive for three weeks 
and 8 ordinary hours on four days only in the 
fourth week—a total of 19 days during the work 
cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 22—Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of the 
daily average which would otherwise be 7 
hours 36 minutes. This "credit" is carried 
forward so that in the week of the cycle that 
he works on only four days, his actual pay 
would be for an average of 38 ordinary hours 

even though, that week, he works a total of 
32 ordinary hours. 

Consequently, for each day an employee 
works 8 ordinary hours he accrues a "credit" 
of 24 minutes (0.4 hours). The maximum 
"credit'' the employee may accrue under this 
system is 0.4 hours on 19 days; that is, a total 
of 7 hours and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 

(a) An employee whose ordinary hours are arranged 
in accordance with paragraph (c) or (d) of 
subclause (1) of Section B—Implementation of 38 
Hour Week of Clause 20—Hours of Work and 
who is paid wages in accordance with paragraph 
(a) of subclause (2) hereof and is absent from duty 
(other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation of bereavement 
leave) shall, for each day he is so absent, lose 
average pay for that day calculated by dividing his 
average weekly wage rate by 5. 

An employee who so absent from duty for part 
of a day shall lose average pay for each hour he 
is absent by dividing his average daily pay rate by 
8. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a "credit" 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse- 
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the "credit" he does not accrue for each whole 
day during the work cycle he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Total of "credits" average weekly pay 
not accrued during *■ 
cycle 38 
Examples 

(An employee's ordinary hours are arranged so 
that he works 8 ordinary hours on five days of each 
week for 3 weeks and 8 ordinary hours on four 
days of the fourth week). 

1. Employee takes one day off without authori- 
sation in first week of cycle. 

Week of Cycle Payment 

1st week = average weekly pay less 
one day's pay (ie. l/5th) 

2nd and 3rd weeks = average weekly pay 
each week 

4th Week = average pay less credit 
not accrued on day of 
absence 

= average pay less 0.4 
hours x 
average weekly pay 

38 
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2. Employee takes each of the 4 days off 
without authorisation in the 4th week. 
Week of Cycle Payment 
1 st, 2nd and 3rd = average pay each week 
weeks 
4th week = average pay less 4/5ths 

of average pay for the 
four days absent less 
total of credits not ac- 
crued that week 

= l/5th average pay less 4 
x 0.4 hours x 
average weekly pay 

38 
= l/5th average pay less 

1.6 hours x 
average weekly pay 

38 
(4) Alternative Method of Payment 

An alternative method of paying wages to that prescribed 
by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 

In the event that an employee, by virtue of the 
arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Payment by means other than cash. 

By agreement between the employer and an employee, 
wages may be paid by cash, cheque, or by direct transfer into 
a bank or any other account nominated by the employee. 
Charges associated with the direct transfer of such payment 
shall be borne by the employer. 

(7) Termination of Employment 

An employee who lawfully leaves his employment or is 
dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—Implementation of 38 Hour 
Week of Clause 20—Hours of Work and who is paid 
average pay and who has not taken the day off due to him 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall include a 
total of credits accrued during the work cycle as detailed in 
the Special Note following paragraph (b) of subclause (2) 
of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 

Where an employee requests his employer to state in 
writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deductions 
made therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 

Except as provided in subclause (3) of this clause the 
ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

16.-—Meal Allowance. 
(1) Subject to the provisions of subclause (2) of this clause 

an employee, required to work overtime for more than two 
hours, shall be supplied with a meal by the employer or be 
paid $4.95 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required 
the employee shall be supplied with such meal by the 
employer or paid $3.40 for each meal so required. 

(2) The provisions of subclause (1) of this subclause do 
not apply: 

(a) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(3) If an employee to whom paragraph (a) of subclause 
(2) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 
with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified, 
he shall be paid, for each meal provided and not required, 
the appropriate amount prescribed in subclause (1) of this 
clause. 

17.—Notice Board. 
An accredited representative of the Union shall not be 

prevented from posting a copy of this award or any notice 
of the Union not exceeding fourteen inches by nine inches 
in a suitable place agreed upon between the employer and 
the Union. Failing agreement in this connection the Board 
of Reference shall decide where the copy of the award or 
the said notice shall be posted. 

18.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the Union or 
Unions affiliated with it or by any other Association or 
Union, or through the breakdown of the employer's 
machinery or any other stoppage of work by any cause 
which the employer cannot reasonably prevent. 

19.—Shift Work. 
(1) The provisions of this clause apply to all employees 

engaged on shift work. 
(2) An employer may work his establishment on shifts but 

before doing so shall give notice of his intention to the union 
or unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

Provided that where the ordinary hours of work normally 
worked in an establishment are worked on less than five 
days then the provisions of paragraph (a) shall be as if four 
consecutive shifts were substituted for five consecutive 
shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(4) Where a shift commences at or after 11.00 p.m. on any 
day, the whole of that shift shall be deemed, for the purposes 
of this award, to have been worked on the following day. 

(5) A shift employee when on afternoon or night shift 
shall be paid, for such shift fifteen per cent more than his 
ordinary rate prescribed by this award. 
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20.—Hours of Work. 
Section A—Hours 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the ordinary 
hours of work shall be an average of 38 per week to be 
worked on one of the following basis. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of b.OOam and 6.00pm. Provided that the 
spread of hours may be altered by agreement between the 
employer, the Union and the majority of employees in the 
plant or section(s) concerned. 

(d) Where an ordinary shift or shift employee finishes not 
later than 8.00 a.m. on Saturday, such hours on the Saturday 
shall be deemed to be ordinary hours of employment and 
shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed 8 hours on 
any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(f) The ordinary hours of work shall be consecutive except 
for a meal interval which shall not exceed one hour. 

(g) Nothing in this subclause shall be construed to prevent 
the employer and the majority of employees affected in a 
workplace or part thereof reaching an agreement to operate 
any method of working a 38 hour week provided that 
agreement is reached in accordance with the following 
procedure: 

(i) the Union will be notified in writing of the 
proposed variations prior to any change taking 
place; 

(ii) the proposed variations for each workplace or part 
thereof shall be explained to the employees 
concerned and written notification of proposals 
will be placed on the notice board at the worksite; 

(iii) the parties will then consult with each other on the 
changes with a view to reaching agreement; 

(iv) where the majority of Union members do not 
support the agreement then the issues will be 
referred to the Western Australian Industrial 
Relations Commission for conciliation and, if 
necessary, arbitration. 

Section B—Implementation of 38 Hour Week 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be any one of 
the following—- 

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 6—Holidays and Annual 
Leave of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned, the objective being to reach agreement on the 
method of implementation prior to September 1, 1982. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows:— 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the union (or unions) concerned or his deputy, 
at which level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty 
Except as provided in subclause (6) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs (c) and 
(d) of subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the day he 
is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day an 
employee is to take off in accordance with paragraphs (c) 
and (d) of subclause (1) hereof, for another day in the case 
of a breakdown in machinery or a failure or shortage of 
electric power or to meet the requirements of the business 
in the event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another day. 

(c) Where Rostered Days Off are allowed to accumulate, 
the employer may require that they be taken within 12 
months of the employee becoming entitled to an RDO. 
Section C—Procedures for In-Plant Discussions 

(1) Procedures shall be established for in-plant discus- 
sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Sections 
A—Hours and B—Implementation of 38 Hour Week of this 
clause and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
September 1, 1982. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul- 
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or underst- dings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subclause (3) of Section B of this clause. 
Section D—Hours Transition Provision 

(1) The concept of a 38 hour week shall operate from 
August 1, 1982 however in recognition of the difficulties 
associated with its introduction an employer may implement 
the 38 hour week after that date provided that such 
implementation shall occur no later than September 1,1982. 

(2) Where an employer implements the 38 hour week at 
a date later than August 1, 1982 an employee shall become 
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entitled to a payment at the date of implementation which 
shall accrue at the rate of two ordinary hours' pay for each 
week of 40 ordinary hours that is worked after August 1, 
1982. Provided that in any such week where less than 40 
ordinary hours are worked then the rate of two ordinary 
hours' pay shall be reduced proportionately except where an 
employee is absent from duty in a circumstance that entitles 
him to payment for the absence pursuant to other provisions 
of this award. 

21.—Special Rates and Provisions. 
(1) All employees handling greasy dead wool from bales 

for treatment shall be paid in addition to their ordinary rate 
of pay $1.34 per bale so handled. 

(2) All employees engaged in handling dag wool shall be 
paid 51 c per hour extra whilst so engaged. 

(3) Ankle rubber boots shall be provided for centre men 
on scouring machines and workers on greasy auto feed 
boxes. 

(4) Goggles shall be supplied to drying machine hands. 
(5) A set of goggles and aprons shall be supplied for each 

treatment. 
(6) All workers in the fellmongery section except those 

classing and handling dry sheep-skins, shall be supplied 
with gloves, waterproof aprons, knee high rubber boots, 
thigh boots (for pit workers if necessary). 

(7) All employees handling pied wool (from the tanks 
before washing) shall be paid 51c per hour whilst so 
engaged. 

(8) Pullers classing to quality and pickles pelt classers 
shall be paid 83c per hour extra whilst so engaged. 

22.—Wages. 
The minimum weekly rates of wage payable to employees 

covered by this award shall be: 
$ 

Shift Foreman, in charge of wool scouring 
machine 380.00 

Leading Hand in charge of presses 360.50 
Grease Separator Operator 360.50 
Centre Hand 360.50 
General Hand 357.20 
Picking over scoured wool and sewing 

blades 337.30 
Junior Employees shall be paid the following percentage 

of the rate of pay for the class of work on which they are 
engaged: 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 80 
18 to 19 years of age 90 
19 years of age and over Adult Rates 

23.—Tools of Trade. 
The employer shall provide all necessary tools of trade 

used in the industry of fellmongering as well as goggles, 
aprons, gloves and (where pit work is done) rubber boots. 

24.—Junior Workers. 
No junior worker shall be employed trucking or handling 

baled wool. No junior worker under the age of sixteen years 
shall be permitted to work between 11 p.m. and 7 a.m. 

25.—Payment of Wages. 
(1) Casual workers shall be paid within fifteen (15) 

minutes of their services being dispensed with and at the 
office of the place where the work has been performed. 

(2) An employer may, in respect of a weekly employee 
and where it has been customary to do so, keep two days 
pay in hand. 

(3) Where an obligation to pay a final amount contains 
a decimal figure of .5 of a cent or more, the amount to be 
paid shall be the next whole cent. Example: 5.5 cents 
becomes 6 cents. Where the amount to be paid contains a 
decimal figure of less than .5 of a cent, such decimal figure 
shall be disregarded. Example; 5.4 cents becomes 5 cents. 

(4) No deduction shall be made from a worker's wages 
unless the worker has authorised such deduction in writing. 

26.—Contract of Service. 
(1) "Weekly hand" shall mean a worker engaged by the 

week and whose employment shall be terminated by not less 
than one week's notice on either side. 

(2) One week's notice shall be given on either side to 
terminate the employment of a weekly hand or one week's 
wages shall be paid or forfeited. 

(3) Provided that nothing contained in this clause shall 
affect the right of an employer to dismiss a worker without 
notice for misconduct, in which case wages shall be paid up 
to the time of dismissal only. 

(4) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(5) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's, skill, 
competence and training. 

27.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the wage of any worker who at the date of this Award 
was being paid a higher rate of wage than the minimum 
prescribed for his class of work. 

28.—Long Service Leave. 
1.—Right to Leave. 

A worker shall, as herein provided, be entitled to leave 
with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such 

leave shall, subject as herein provided, be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the first day 
of April, 1958, if it continued until such time but only to the 
extent of the last twenty completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee—the period of the continuous service which the 
worker has had the transmittor (including any such service 
with any prior transmittor) shall be deemed to be service of 
the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is 
related company within the meaning of Section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

(Section 6 reads)— 
"6. (1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection 
(3) of this section, be deemed to be a 
subsidiary of another corporation, if, 

(a) that other corporation— 
(i) controls the composition of the 

board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
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corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital); or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is 
that other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's 
board of directors shall be deemed to be 
controlled by another corporation if that 
other corporation by the exercise of some 
power exercisable by it without the consent 
or concurrence of any other person can 
appoint or remove all or a majority of the 
directors; and for the purposes of this 
provision that other corporation shall be 
deemed to have power to make such an 
appointment if— 
(a) a person cannot be appointed as a 

director without the exercise in his 
favour by that other corporation of such 
a power; or 

(b) a person's appointment as a director 
follows necessarily from his being a 
director or other officer of that other 
corporation. 

(3) In determining whether one corporation is a 
subsidiary of another corporation— 
(a) any shares held or power exercisable by 

that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power 
exercisable—• 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is concerned 
only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidi- 
ary of that other corporation, not 
being a subsidiary which is con- 
cerned only in a fiduciary capacity; 

shall be treated as held or exercisable by 
that other corporation; 

(c) any shares held or power exercisable by 
any person by virtue of the provisions 
of any debentures of the first-mentioned 
corporation or of a trust deed for 
securing any issue of such debentures 
shall be disregarded; and 

(d) any shares held or power exercisable by, 
or by a nominee for, that other corpora- 
tion or its subsidiary (not being held or 
exercisable as mentioned in paragraph 
(c) of this subsection) shall be treated as 
not held or exercisable by that other 
corporation if the ordinary business of 
that other corporation or its subsidiary, 
as the case may be, includes the lending 
of money and the shares are held or 
power is so exercisable by way of 
security only for the purposes of a 
transaction entered into in the ordinary 
course of that business. 

(4) A reference in this Act to the holding 
company of a company or other corporation 
shall be read as a reference to a corporation 
of which that last-mentioned company or 
corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another 

corporation; 

(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company 

of another corporation, that first-men- 
tioned corporation and that other corpo- 
ration shall for the purposes of this Act 
be deemed to be related to each other.' 

(5) Such service shall include— 
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of fifteen working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service— 

(i) as a member of the Naval, Military or Air 
forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26th 
June, 1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica- 
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith- 
standing— 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re- 
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em- 
ployer; 

(e) any standing-down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common- 
wealth or State law; 

(f) any absence from duty arising directly or indi- 
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti- 
mate union business in respect of which he has 
requested and been refused leave; 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1127 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within fourteen days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause:— 
Where a worker has completed at least fifteen years' 
service the amount of leave shall be— 
(a) in respect of fifteen years' service so completed— 

thirteen weeks' leave; 
(b) in respect of each ten years' service completed 

after such fifteen years—eight and two-thirds 
weeks' leave; 

(c) on the termination of the worker's employment— 
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of thirteen weeks for fifteen 
years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least ten years' 
service but less than fifteen years' service since its 
commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service bears to fifteen years. 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1st October, 1964, and whose service would entitle 
him to long service leave under this clause shall be entitled 
to leave calculated on the following basis:— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after the 1st October, 1964, an amount of 
leave calculated on the basis of thirteen weeks' 
leave for fifteen years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2)(a) or paragraph (2)(b) of this subclause as the 
case may be. 

(6) A worker to whom paragraphs (2)(c) and (3) of this 
subclause apply whose service with an employer com- 
menced before 1st October, 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis :— 

(a) For each completed year of service commencing 
before the 1st October, 1964, an amount of leave 

calculated on the basis of thirteen weeks' leave for 
twenty years' service; and 

(b) for each completed year of service commencing 
on or after 1 st October, 1964, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service. 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen- 
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the worker's rate of pay 
for each week over the previous three monthly period. 

5.—Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 
in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the workers' cir- 
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
the Special Board of Reference the employer shall 
give to a worker at least one month's notice of the 
date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first thirteen weeks' entitlement and in not 
more than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:— 

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em- 
ployer and the worker. 
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(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ- 
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled or deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may be agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi- 
nated, the employer may deduct from whatever remunera- 
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been leave taken and 
granted hereunder in the case of leave with pay to the extent 
of the period of such leave and in the case of payment in 
lieu thereof to the extent of a period of leave with pay 
equivalent thereof of the entitlement of the worker hereun- 
der. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment and for 

a period of twelve months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of— 

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi- 
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefore nominated from time 
to time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi- 
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of fifteen or 
more years' service or employment or an accrued right on 
a worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (1) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at the first day of April, 1958, shall in respect of the 
workers covered by such exemptions be exempt from the 
provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 
an existing or prospective long service scheme which, in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

29.—Casual Workers. 
A casual worker is one engaged and paid as such and shall 

be entitled to be paid at the rate of twenty per cent in addition 
to the rates prescribed by this award. The minimum payment 
to a casual worker shall be as for four hours except when 
a worker servers his own contract of service or is justifiably 
dismissed for misconduct. 

29A.—Part Time Employees. 
(1) A part-time employee may be engaged on a weekly 

contract in accordance with clause 26.—Contract of Service 
of this award to work a regularly rostered number of hours 
each week. Provided that a part-time employee shall not be 
rostered to work less than two days or 16 hours per week. 

(2) A part-time employee shall be paid a weekly rate 
calculated pro rata to the class of work on which the 
employee is engaged in the proportion which the employee's 
hours of work bear to 38. 

(3) Part-time employees shall be entitled to payment for 
annual leave, public holidays, long service leave and sick 
leave on a pro rata basis in the same proportion as the 
number of hours worked per week bears to 38. 

(4) The hours of part-time employees shall not be altered 
without their agreement or the giving of one week's notice. 
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30.—Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, parent, parent- 
in-law, brother, sister, child or stepchild be entitled on 
notice, to leave up to and including the day of the funeral 
of such relation and such leave shall be without deduction 
of pay for a period not exceeding the number of hours 
worked by the worker in two ordinary working days. Proof 
of such death shall be furnished by the worker to the 
satisfaction of his/her employer. 

Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual leave, 
sick leave. Workers' Compensation, leave without pay or on 
a public holiday. 

31.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 

the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 



(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

32.—Award Modernisation and Enterprise Consultation 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

33.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
termination. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) The employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 

and an application to join the Fund, 
(iii) Where the employee completes and 
returns the letter of denial, no contribution 
need be made on that employee's behalf. 

(iv) Where the employee neither completes and 
returns the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 
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(6) Letter of Denial: 
The letter of denial shall be in the following form: 
"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should 1 sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions of my 

own; and 
(3) that no deductions will be made from my wages 

for superannuation without my consent 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Oper- 
ational Standards for Occupational Superannua- 
tion. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. PROVIDED That "ordinary time earn- 
ings" shall not include any payment which is for 
vehicle allowances, fares or travelling time allow- 
ances (including payments made for travelling 
related to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 

(Date)" 
Dated at Perth this 12th day of February, 1960 

Schedule. A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule. B—Respondents. 
Jandakot Wool Scouring Co Pty Ltd. 
Swan Wool Scouring Co Pty Ltd. 
Hulme Wool Scouring Co (1938) Pty Ltd 
Wilcox Mofflin Ltd. 

SCHOOL TEACHERS 
TRIBUNAL— 

Matters dealt with- 
er 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 11th day of April, 
1991. 

Order. 
WHEREAS the Tribunal has before it a dispute relating to 
changed arrangements for the taking of the 1994 Easter 
TUesday Public Service holiday resulting from a decision by 
Government to require that Government Departments and 
Authorities remain open on that day; and 

Whereas the issue in dispute concerns a notice dated 
16 February 1994 to departmental Executive Directors, 
Directors, Managers, District Superintendents and Princi- 
pals which sets out the following direction in relation to 
Education Department Central and District Offices. 

"Central Office and all District Offices are to be 
open for business on Easter TUesday, 5 April 1994. 
Employees who would have otherwise received the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A (Inc.) 

and 
Hon Minister for Education 

No. TC 4 of 1994. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER R.N. GEORGE, CHAIRPERSON. 

MS N.R. REEVES, MEMBER. 
MR R.J. POLLARD, MEMBER. 

29 March 1994. 
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benefit of a day off will be able to take a day's paid 
leave of absence in lieu at departmental convenience. 
The additional day can be added to annual leave or 
taken individually but must be taken during 1994. Days 
in lieu will not be allowed to accrue. 

District Superintendents/Managers are responsible 
for ensuring that normal operations continue and that 
when employees take a day in lieu, sufficient staff 
remain to ensure normal operations are maintained." 

; and 

Whereas there being insufficient time prior to Easter 
Tuesday 1994 to properly address and finally resolve the 
issue by way of an appropriate award variation, or as part 
of the enterprise bargaining process, the matter was referred 
to the Tribunal for its assistance through the processes 
available under the Industrial Relations Act 1979; and 

Whereas the Tribunal has been advised that negotiations 
have broken down and that the Applicant union rejects any 
change at this time and requires that the status quo remain; 
and 

Whereas the Tribunal was informed of an arrangement 
proposed by the Respondent employer, but rejected by the 
Applicant union, which allows for the decision to work on 
Easter Tuesday 1994 and to take an alternative day off in 
lieu at a time approved by the employer, to be at the election 
of the employee; and 

Whereas it is the view of the Tribunal that such an 
arrangement does not interfere with the employees rights 
under the award while at the same time it provides for 
flexibility in terms of government policy. 

Now therefore, having heard Ms P. Byrne on behalf of the 
State School Teachers Union of W.A (Inc.), and Ms F. Smith 
and with her Mr R. Copeland on behalf of the Hon Minister 
for Education, the Tribunal in the public interest and in the 
interest of the parties directly involved hereby orders that— 

1. Notwithstanding the provisions of the Teachers 
(Public Sector Primary and Secondary Education) 
Award 1993, employees employed at a District or 
Central Office may elect to work Easter Tuesday 
1994 and take an alternative day off in lieu in that 
year. Provided that the time of taking such 
alternative day in lieu shall be subject to the 
approval of the employer, but must occur during 
the same calendar year as the Easter Ttiesday in 
question. Such approval shall not be withheld 
unreasonably. 

2. The Respondent employer shall formalise its 
position in respect of the change in Government 
policy by serving upon the Applicant union an 
Application pursuant to S.40 of the Industrial 
Relations Act 1979, or by addressing the matter 
through the enterprise bargaining process with a 
view to finally resolving the issue in dispute. 

3. Liberty is reserved to the parties on the giving of 
24 hours' notice or such other notice as is accepted 
by the Commission, to make application to vary 
or cancel the terms of this Order. 

(Sgd.) R.N. GEORGE, 
[L.S.j Commissioner. 
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TEACHERS (PUBLIC SECTOR PRIMARY AND 
SECONDARY EDUCATION) AWARD 

No. TA 1 of 1922. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 
and 

Minister for Education. 
No. T 002 of 1994. 

Teachers (Public Sector Primary and Secondary Education) 
Award 1993 

No. TA 1 of 1992. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

DR N.F. REEVES, MEMBER. 
MR RJ. POLLARD, MEMBER. 

24 March 1994. 
Order. 

HAVING heard Ms S. Archer on behalf of the Applicant and 
Mr R. McLeod on behalf of the Respondent, now therefore 
the Government School Teachers Tribunal, pursuant to the 
powers conferred by the Industrial Relations Act 1979 and 
by consent hereby orders— 

That the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 as amended be 
further varied in accordance with the following 
Schedule with effect on and from the first day of July 
1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Chairperson, 

Government School Teachers Tribunal. 

Schedule. 
Schedule D—Appointment, Promotion, Transfer Reliev- 

ing and Travelling, Allowance: Delete this Schedule and 
insert the following in lieu thereof: 

Schedule D—Appointment, Promotion, Transfer, 
Relieving and Travelling Allowance. 

Clause 13.—Allowances Payable on Appointment, 
Promotion or Transfer 

Clause 21.—Relieving Allowance 
Clause 24.—Travelling Allowance 

Effective on and from 1 July 1993 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate 
officers with officers without 
dependants: dependants: 
Relieving Relieving 

allowance for allowance for 
period in period in 
excess of excess of 
42 days 42 days 

(subparagraph (subparagraph 
(l)(b)(ii)) (l){b)(ii)) 

Allowance to Meet Incidental Expenses 
$ $ $ 

(1) WA—South of 26 degrees 
South Latitude 6.60 

(2) WA—North of 26 degrees 
South Latitude 9.00 

(3) Interstate 9.00 
Accommodation involving an overnight stay in a Hotel or Motel 

$ $ $ 
(4) WA—Metropolitan 

Hotel or Motel 115.05 57.50 38.35 
(5) Locality South of 26 

degrees South Lati- 
tude 94.50 47.25 31.50 



(6) Locality North of 26 de- 
grees South Latitude: 

Column A 
Broome 155.30 77.65 51.76 
Carnarvon 122.40 61.20 40.80 
Dampier 117.00 58.50 39.00 
Derby 116.40 58.20 38.80 
Exmouth 151.00 75.50 50.30 
Fitzroy Crossing 133.50 66.75 44.50 
Gascoyne Junction 120.00 60.00 40.00 
Halls Creek 135.00 67.50 45.00 
Karratha 187.00 93.50 62.30 
Kununurra 140.25 70.15 46.75 
Marble Bar 96.00 48.00 32.00 
Newman 165.00 82.50 55.00 
Nullagine 99.00 49.50 33.00 
Onslow 109.00 54.50 36.30 
Pannawonica 118.00 59.00 39.30 
Paraburdoo 162.00 81.00 54.00 
Port Hedland 153.30 76.65 51.10 
Roeboume 94.00 47.00 31.30 
Sandfire 97.00 48.50 32.35 
Shark Bay 162.50 81.25 54.15 
Tom Price 118.00 59.00 39.35 
Thrkey Creek 93.00 46.50 31.00 
Wickham 129.00 64.50 43.00 
Wyndham 111.00 55.50 37.00 
(7) Interstate—Capital City 

166.50 83.25 55.50 
Sydney 

84.95 56.60 Melbourne 169.90 
Other Capitals 152.15 76.10 50.70 

(S) Interstate—Other Than 
Capital City 94.50 47.25 31.50 

Accommodation involving an overnight stay at other than a Hotel or 
Motel 

(9) WA—South of 26 degrees 
South Latitude 45.15 

(10) WA—North of 26 degrees 
South Latitude 58.95 

(1 l)Interstate 58.95 
Travel not involving an overnight stay or travel involving an overnight 
stay where accommodation only is provided 

WA—South of 26 degrees 
(12)South Latitude: S 

Breakfast 9.20 
Lunch 9.20 
Evening Meal 20.15 

(13)WA—North of 26 degrees 
South Latitude: 

10.60 
Breakfast 
Lunch 15.00 
Evening Meal 24.35 

(14)Interstate: S 
Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

Deduction for normal living expenses 
Each Adult 16.60 

(15) 
(16)Each Child 2.85 
Midday Meal 

Rate per meal 4.00 
(17) 
(18) Maximum reimbursement 

per pay period 20.00 

TEACHERS (PUBLIC SECTOR TECHICIAL AND 
FURTHER EDUCATION) AWARD 1993 

No. TA 1/1 of 1992. 
WESTERN AUSTRALIAN- 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 
and 

Minister for Education. 
No. T 004 of 1994. 

Teachers (Public Sector Technical and Further Education) 
Award 1993 

No. TA 1/1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY, CHAIRPERSON. 

DR N.F. REEVES, MEMBER. 
MR RJ. POLLARD, MEMBER. 

24 March 1994. 
Order. 

HAVING heard Ms S. Archer on behalf of the Applicant and 
Mr E. Barlow on behalf of the Respondent, now therefore 
the Government School Teachers Tribunal, pursuant to the 
powers conferred by the Industrial Relations Act 1979, and 
by consent, hereby orders— 

That the Teachers (Public Sector Technical and 
Further Education) Award 1993 as amended be further 
varied in accordance with the following Schedule with 
effect on and from the first day of July 1993. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Chairperson. 

Government School Teachers Tribunal. 

Schedule. 
Schedule C—Appointment, Promotion, Transfer Reliev- 

ing and Travelling Allowance: Delete this Schedule and 
insert the following in lieu thereof: 

Schedule C—-Appointment, Promotion, Transfer, 
Relieving and Travelling Allowance. 

Clause 14.--Allowances Payable on Appointment. 
Promotion or Transfer 

Clause 15.—Relieving Allowance 
Clause 19.—Travelling Allowance 

Effective on and from 1 July 1994 
Column A Column B Column C 

Item Particulars Daily Rate Daily Rate Daily Rate officers with officers without 
dependants: dependants: 

Relieving Relieving 
allowance for allowance for 

period in period in 
excess of excess of 
42 days 42 days 

Allowance to Meet Incidental Expenses 

(1) WA—South of 26 degrees 
South Latitude 6.60 

(2) WA—North of 26 degrees 
South Latitude 9.00 

(3) Interstate 9.00 
Accommodation involving an overnight stay 

«• 
in a Hotel or Motel 

« 8 
(4) WA—Metropolitan Hotel 

or Motel 115.05 57.50 38.35 
(5) Locality South of 26 de- 

grees South Latitude 94.50 47.25 31.50 
(6) Locality North of 26 de- 

grees South Latitude: 

Broome 
Carnarvon 
Dampier 
Derby 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 

Column B Column C 
55.30 77.65 51.76 
22.40 61.20 40.80 
17.00 58.50 39.00 
16.40 58.20 38.80 

.51.00 75.50 50.30 

.33.50 66.75 44.50 
20.00 60.00 40.00 
35.00 67.50 45.00 
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Column A 
Karratha 187.00 93.50 62.30 Kununurra 140.25 70.15 46.75 Marble Bar 96.00 48.00 32.00 Newman 165.00 82.50 55.00 Nullagine 99.00 49.50 33.00 Onslow 109.00 54.50 36.30 Pannawonica 118.00 59.00 39.30 Paraburdoo 162.00 81.00 54.00 Port Hedland 153.30 76.65 51.10 Roe bourne 94.00 47.00 31.30 Sandfire 97.00 48.50 32.35 Shark Bay 162.50 81.25 54.15 Tom Price 118.00 59.00 39.35 Thrkey Creek 93.00 46.50 31.00 Wickham 129.00 64.50 43.00 Wyndham 111.00 55.50 37.00 
{7} Interstate—Capital City 

Sydney 166.50 83.25 55.50 Melbourne 169.90 84.95 56.60 Other Capitals 152.15 76.10 50.70 
(8) Interstate—Other Than 

Capital City 94.50 47.25 31.50 
Accommodation involving an overnight stay at other than a Hotel or 
Motel 

$ (9) WA—South of 26 degrees 
South Latitude 45.15 

(10)WA—North of 26 degrees 
South Latitude 58.95 

(1 Obiterstate 58.95 
Travel not involving an overnight stay or travel involving an overnight 
stay where accommodation only is provided 
(12)WA—South of 26 degrees 

South Latitude: $ 
Breakfast 9.20 
Lunch 9.20 
Evening Meal 20.15 

(13)WA—North of 26 degrees 
South Latitude: 
Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

(14)Interstate: $ 
Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

Deduction for normal living expenses 
(15)Each Adult 16.60 
(16)Each Child 2.85 
Midday Meal 
<17)Rate per meal 4.00 
(18) Maximum reimbursement 

per pay period 20.00 

CLASSIFICATION BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways 

Officers' Union 
and 

Western Australian Government 
Railways Commission 

No. RGB CR 4 of 1993. 
RAILWAYS CLASSIFICATION BOARD. 

14 March 1994. 
Reasons for Decision. 

THE CHAIRMAN: The Board has before it a Memorandum 
of Matters for Hearing and Determination in which it is 
declared that the subject matter had not been settled by 

conciliation in a conference held pursuant to s.44 of the 
Industrial Relations Act 1979 (the Act) on 7 January 1994. 
The substance of the aforementioned memorandum is as 
follows— 

" The West Australian Railway Officers' Union 
seeks an order directing the respondent to compensate 
Mr J. Summerfield (a member) in accordance with the 
provisions in the respondent's published "Personnel 
Rationalisation Policies". The extent of the claim is as 
follows— 

Resettlement Allowance: 
Employee with spouse 
$380.00 for each of his 
two dependent children 

Rental Subsidy: 
Payment for up to three years, the 
rental differential between previous 
and current address; 

52 weeks at $93.00 
8 weeks at $63.00 

(Figures for rental differential calcu- 
lated to Friday 14/01/94) 

2 280.00 

760.00 

4 836.00 
504.00 

TOTAL 8 380.00 
The respondent— 

Objects to the claim on the grounds that 
(i) the Railways Classification Board has no 

jurisdiction to hear and determine the matter 
as at all material times Mr Summerfield was 
not a Railways Officer; 

(ii) the Railways Classification Board has no 
jurisdiction to make an order of the kind 
sought by the applicant; 

(iii) the subject of the claim is not an industrial 
matter, 

and further, and in the alternative, denies that Mr 
Summerfield is entitled to the order sought, or to any 
relief." 

By agreement between the parties, the Board listed the 
matter for the limited purpose of hearing, as a preliminary 
matter, argument as to the jurisdiction of the Board and to 
make a finding thereon. 

Before going to the substance of the respondent's 
arguments regarding jurisdiction, it is appropriate to record 
that this party approached the matter on the premise that the 
applicant seeks to have the Board determine whether Mr J. 
Summerfield is, as an existing right, entitled to a benefit 
pursuant to the respondent's Personnel Rationalisation 
Policies. The Board, being of the view that the applicant's 
claim does not seek to determine the existence of an 
entitlement, but the grant of a new benefit, made that view 
known to the parties. In response, the applicant Union 
indicated that the plea intended on behalf of Mr Summer- 
field is that he has, as an existing right, an entitlement to that 
claimed and the Board should so find and order the relief 
sought. Thus it is apparent that the parties are agreed as to 
the true substance of the claim and it will be heard on that 
basis. 

In view of the foregoing, it behoves the Board to record 
that a Memorandum of Matters for Hearing and Determina- 
tion is the administrative instrument drawn to define the 
extent of matters in dispute at the conclusion of a conference 
held pursuant to s.44 of the Act. It records the claim and 
answer, the description and substance of which may differ 
from what had been expressed in the notification which 
caused the conciliation process to be commenced. 

The express terms of the Memorandum were, in this 
instance drafted respectively by the parties and, as a whole, 
accepted by each of them as accurately representing what 
had not been settled between them, before being finalised 
and then signed by the Chairman of the Board. Notwith- 
standing this opportunity was given to the parties, they 
either failed to comprehend the extent of the claim as it is 
expressed, or alternatively, failed to give adequate or 



objective consideration to the terms in which it is couched. 
In different circumstances this situation may have acted to 
the detriment of one party and therefore led to the 
proceeding being adjourned to another date. Potentially 
there could have been an unnecessary cost to both parties 
and to the public purse. 

The facts relevant to the present preliminary arguments 
are that; Mr Summerfield had been employed by the 
respondent in the non-officer position of "Area Train 
Despatcher" at west Merredin and applied for promotion to 
a vacant officer position, "Patrol Officer, ROA, Level 2, 
Operations Branch, Westrail Centre" located at Perth. Mr 
Summerfield was not recommended for appointment to the 
position however he appealed to the Promotions Appeal 
Board, which, on 11 September 1992, upheld his appeal and 
thus the respondent was required to promote him to the 
officer position. 

On 14 September 1992 the respondent wrote to the 
applicant (exhibit J3) and therein referred to the decision of 
the Promotions Appeal Board, and in relation to his 
promotion, stated— 

"The appointment will date from June 10, 1992 and 
you will be required to satisfactorily complete the usual 
twelve months probationary period in the position." 

The Wages Timesheet of Mr Summerfield, for a two week 
period ending 17 October 1992 (exhibit J4), records that he 
and his family moved from west Merredin and took up 
residence in Perth in the week ending 17 October 1992. A 
further written record of the respondent (exhibit J5) shows 
that Mr Summerfield commenced duty in the officer 
position at Westrail Centre on 19 October 1992. An 
additional record (exhibit J6) declares that the applicant had 
satisfactorily completed a 12 month probationary period in 
that officer position on 19 October 1993 and therefore his 
appointment to the position is confirmed. 

The respondent argues that the Board does not have 
jurisdiction to hear and determine the claim made. The 
grounds of objection are directed at s.80R of the Act wherein 
the jurisdiction of the Board is "... to enquire into and deal 
with any industrial matter relating to a railway officer,....". 
In essence, the first leg of the respondent's argument is that 
the claim before the Board is not one which arose in relation 
to a railway officer. That is so the respondent says, because 
the event which gave rise to the alleged entitlement that is 
claimed to be due to Mr Summerfield, occurred before he 
became a railway officer. Secondly the respondent says that 
the subject matter of the claim does not constitute an 
"Industrial Matter" as defined within s.7 of the Act. 
However, if it be an industrial matter, it can not be said to 
relate to a railway officer because Mr Summerfield was not 
an officer when the industrial matter arose, says the 
respondent. 

The cause and substance of the claims made, the 
respondent asserts, do not constitute an industrial matter 
because they did not arise directly from the employment 
relationship but are merely consequential, are outside the 
respondents influence and are the consequence of arrange- 
ments with a third party that Mr Summerfield made of his 
own choice. 

The applicant Union did not attempt to rebut each 
argument raised by the respondent but limited itself to one 
line of argument. That being, that notwithstanding the cause 
for action on behalf of Mr Summerfield may have occurred 
prior to him being promoted to the position of officer, the 
cause is related to that promotion, and further, notwithstand- 
ing his change of position he retained the right to seek the 
recovery of that to which he had become entitled. The 
entitlement was not expunged because he became an officer, 
it therefore continues to be an entitlement due to him as an 
employee, who, now being an officer therefore invokes the 
jurisdiction which is exclusive to the Board. 

The respondent's argument, depending to some degree as 
it did upon the status of Mr Summerfield when the cause for 
his claim arose, was directed at establishing the date at 
which he became a railway officer. During the course 
thereof the Board was referred to the Railway Employees' 
Award No. 18 of 1969 (72 WAIG 1883), and to by-law No. 

66 (Government Gazette [No. 33] 17 April 1953) made 
under the Government Railways Act, together with docu- 
ments from the records of the respondent (exhibits J3, J4, 
J5 and J6). 

According to the respondent, Mr Summerfield was 
appointed to the position of officer pursuant to by-law No. 
66 and that such occurred on 19 October 1992 when he 
commenced to perform the duties of the office and that he 
thereafter served a 12 month probationary period, as is 
prescribed by the by-law. Further, that pursuant to the power 
granted the respondent by clause 5.—Probation, of by-law 
No. 66, paragraph (b), the appointment of Mr Summerfield 
was confirmed as being 19 October 1992. Thus, by force of 
the by-law, that is the date at which Mr Summerfield became 
an officer. 

At 11 September 1992, when the Promotions Appeal 
Board issued its decision upholding the appeal of Mr 
Summerfield, he was employed in a non-officer position. He 
being an employee, and the respondent his employer, meant 
both were subject to the terms and conditions of the 
Railways Employees' Award No. 18 of 1969. At clause 
17.—Promotion, subclause (2), of the Award, there appears 
a proviso which, in relation to a successful appellant before 
the Promotions Appeal Board, deems that employee to be 
appointed to the position which is the subject of appeal from 
the date of the decision of that Board. Thus, by force of the 
Award, Mr Summerfield was deemed to be appointed a 
railway officer at 11 September 1992. That is in direct 
conflict with the date of appointment purported to have been 
made pursuant to by-law No. 66. The Board has some 
reservations as to whether this by-law has application to an 
existing employee of the respondent who is promoted from 
a non-officer position to an officer position. However, for 
the reason which follows, it is not necessary for the Board 
to express a concluded view thereon. 

The legislative power to make by-laws is contained in 
s.23 of the Government Railways Act. Therein ss.(26) is that 
relevant to by-law No. 66 which is of the type that may be 
made— 

"For organising, classifying, and paying the staff 
employed on Government railways and prescribing the 
terms of employment, or in any other manner effecting 
the duties of such employees, provided that such 
by-laws or regulations are in no way inconsistent with 
the terms of an award of The Western Australian 
Industrial Commission or any industrial agreement 
which may be in force; '' 

(emphasis added) 
Clearly, the wording of s.23(26) which the Board has 

emphasised, allows the making of by-laws which are not 
inconsistent with a relevant award, in this case the Railway 
Employees' Award No. 18 of 1969. Where such an 
inconsistency occurs the by-law is therefore a nullity to the 
extent of the inconsistency. In the face of the express 
deeming provision of clause 17.—Promotion, of the Award, 
the purported appointment of Mr Summerfield from 19 
October 1992 is therefore void. Accordingly it is the finding 
of this Board that when the cause for Mr Summerfield's 
claim arose in October 1992 he was deemed to be a railway 
officer. He had been so deemed since 11 September 1992 
and therefore any industrial matter relating to him thereafter 
falls within the jurisdiction of this Board. 

Our finding thus far renders moot the question of whether 
the Board has the jurisdiction to enquire into and deal with 
an alleged industrial matter raised on behalf of an officer 
when that matter arose prior to the employee concerned 
being appointed an officer. The Board is therefore of the 
view that it is inappropriate to consider this question further 
and accordingly refrains from doing so. 

It remains for the Board to determine if the claims made 
on behalf of Mr Summerfield constitute an industrial matter, 
the existence of such being a condition precedent to defining 
the jurisdiction of this Board. The claims made on behalf 
of Mr Summerfield have been formulated on the premise 
that he, through the operation of a published scheme titled 
"Personnel Rationalisation Policies", is entitled to financial 
assistance from the respondent because of his relocation to 



Perth and because of the associated increase in accommoda- 
tion rent costs. Such does not constitute an industrial matter 
the respondent asserts, because the cause for the claim is the 
relocation to Perth which arises directly from the elective 
act of Mr Summerfield to pursue the promotion he did. 

Further, the respondent argues that it had no involvement, 
nor was it entitled to have any involvement, in the selection 
of the accommodation chosen by Mr Summerfield. Thus the 
level of rental costs are what Mr Summerfield, in his 
personal capacity and not that of employee, has been 
prepared to accept. Payment thereof also having been 
undertaken according to whatever arrangements he entered 
with other parties. It is for these reasons the respondent 
asserts that the decision to relocate, and the subsequent 
accommodation arrangements made, are too remote from its 
employment relationship with Mr Summerfield so as to 
constitute an industrial matter. 

Commended to the Board, absent any address upon the 
ratio thereof, are the Reasons for Decision of the Full Bench 
in the matter of Hamersley Iron Pty Ltd v. Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and Others (70 WAIG 3001). 

Additionally, it was stated for the respondent, without 
explanation of its significance, that the existence of 
jurisdiction is also dependent upon Mr Summerfield having 
been transferred in accordance with the "Personnel Ration- 
alisation Policies". 

And, finally, that a term of the' 'Personnel Rational isation 
Policies" document agreed with the applicant Union 
expressly declares that disputed claims of the nature before 
the Board are to be dealt with by a "mutually acceptable 
arbiter". A situation which the respondent contends acts to 
preclude the jurisdiction of the Board. 

An "industrial matter" is defined by s.7 of the Act to 
mean— 

" 'industrial matter', other than in relation to a 
person who is a teacher as defined in section 73A and 
is employed under the Education Act 1928, means, 
subject to subsection (2), any matter affecting or 
relating to the work, privileges, rights, or duties of 
employers or employees in any industry or of any 
employer or employee therein and, without limiting the 
generality of that meaning, includes any matter relating 
to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of absence, 
sex, age, qualification or status of employees 
and the mode, terms, and conditions of 
employment including conditions which are 
to take effect after the termination of employ- 
ment; 

(c) ... 
(d) any established custom or usage of any 

industry, either generally or in the particular 
locality affected; 

(e) the privileges, rights, or duties of any 
organization or association or any officer or 
member thereof in or in respect of any 
industry; 

(0 ... 
(g) .- 
(h) ... 
(i) 

(emphasis added) 
There is no dispute that Mr Summerfield has been an 

employee throughout the material period; the respondent is 
his employer; and they have both been engaged in a common 
industry. 

Thus, considering s.7 of the Act, the question may be 
framed—Do the material circumstances of this case consti- 
tute matters affecting or relating to work, privileges, rights 

or duties of Mr Summerfield or the respondent? It is well 
settled that the enacted words be given their ordinary 
meaning. Matters envisaged by the definition are therefore 
those either influencing, or having a connection or associa- 
tion with, any one of the several factors described as—work, 
privileges, rights or duties. A description which the Full 
Bench held (per Hamersley—70 WAIG 3001) is not limited 
in its generality, provided it is an incident of an employment 
relationship. Therein the Full Bench cited, with approval, 
R.v. Bleby, Olsson and Stanley; ex parte the South 
Australian Public Service Board (9 SASR 320)—Judgement 
of the Supreme Court of South Australia, wherein an 
application for writ of prohibition was refused. Involved was 
a consideration of the industrial jurisdiction bestowed in that 
state by the definition of industrial matter, that is: 

"Any matter, situation or thing or any industrial 
dispute affecting or relating to work done or to be done 
or the privileges, rights or duties of employers or 
employees or persons intending to become employers, 
employees in any industry" 

and it was held that this definition provided the South 
Australian Industrial Commission with jurisdiction to 
consider claims connected with the location of non- 
metropolitan school teacher accommodation. 

The foregoing, we are satisfied, shows that there need not 
be any express control exercised by an employer regarding 
the geographical location or relocation of an employee for 
such to constitute an industrial matter. This Board is 
fortified in its view by a consideration of the Railway 
Employees' Award No. 18 of 1969 and the Railway 
Officers' Award No. 1 of 1985. It is assumed that these 
awards have been lawfully made by the proper exercise of 
jurisdiction and therefore their provisions are industrial 
matters. For the purpose of these proceedings we focus on 
the provisions such as location or district allowances, free 
passes and privilege tickets that are provided for employees, 
notwithstanding the geographical locations of many em- 
ployees have not occurred because of any control by the 
respondent and travel benefits are useable at the election of 
employees in their personal capacity. 

Further, the Full Bench also held (per Hamersley—70 
WAIG 3001) that paragraph (e) of the definition, for 
example, because its substance is not qualified by the words 
of the preamble which are directed at employers and 
employees, serves to broaden the meaning of 'industrial 
matter' and thus reinforces the generality of meaning to be 
afforded to the definition. This Board views paragraph (d) 
as operating similarly, ie that which it encompasses is not 
limited by the words of the preamble. The "Personnel 
Rationalisation Policies", elements of which have been 
amended from time to time, have been applied since 1984. 
Thus this can reasonably be described as an established 
custom and of established usage in the industry. 

By raising the subject of transfer, the respondent implies 
that such has a significance in relation to the issue of 
jurisdiction. Whether a particular meaning is to be ascribed 
to the terms has not been addressed. However, considering 
the overall thrust of the respondent's argument, the inference 
may be that the term 'transfer' describes a relocation 
directed by the respondent. If that be so, the relevance of 
direction, or control, has been dealt with earlier herein. On 
the other hand, if the subject of transfer has been alluded to 
apropos a reference to such within the "Personnel Rational- 
isation Policies", that reference, prima facie, is an undefined 
but qualifying criteria. It therefore is not a matter bearing 
on jurisdiction, but one relevant to the merit of the claims. 
Thus it is one for consideration in subsequent proceedings. 

The final argument made by the respondent may be dealt 
with briefly. The Railways Classification Board is estab- 
lished under the Industrial Relations Act 1979 and has 
bestowed upon it the exclusive jurisdiction to deal with 
industrial matters which involve- a railway officer. It is 
therefore trite to say that the applicant and the respondent 
can not lawfully contract to oust that which is established 
by statute. 



It is the decision of this Board that the Memorandum of 
Matters for Hearing and Determination be amended to 
reflect the true claim of the applicant, and that this Board 
has the jurisdiction to hear and determine such claim. 

Appearances: Mr A.J. Fiorentino appeared on behalf of 
the applicant. 

Mr D.F. Johnston appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

West Australian Railways 
Officers' Union 

and 

Western Australian Government 
Railways Commission 

No. RCB CR 4 of 1993. 

RAILWAYS CLASSIFICATION BOARD. 

18 March 1994. 
Order and Declaration. 

HAVING heard Mr A.J. Fiorentino on behalf of the 
Applicant and Mr D.F. Johnston on behalf of the Respon- 
dent, the Railways Classification Board, pursuant to the 
powers conferred upon it under the Industrial Relations Act 
1979 hereby— 

ORDERS That the Memorandum of Matters for 
Hearing and Determination No. RCB CR 4 of 1993, 
dated 17 January 1994, be and is hereby varied by 
deleting the opening paragraph describing the claim 
and replacing such with the following— 

"The West Australian Railways Officers' 
Union seeks an order directing the respondent to 
compensate Mr J. Summerfield (a member) for the 
entitlements he is due pursuant to the provisions 
of the respondent's published 'Personnel Ration- 
alisation Policies'. The extent of the claim is as 
follows—" 

DECLARES That the Railways Classification Board 
has the jurisdiction to hear and determine the claims 
described in the Memorandum of Matters for Hearing 
and Determination referred to herein, as varied by the 
aforestated order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner Chairman of the Board. 

COAL INDUSTRY TRIBUNAL— 

Awards/Agreements— 
Variation of— 

COAL MINING INDUSTRY (MINERS) AWARD 1990 
No. 12 of 1990. 

COAL MINING INDUSTRY (ENGINEERS) 
AWARD 1990. 
No. 5 of 1991. 

BEFORE THE WESTERN AUSTRALIAN COAL 
INDUSTRY TRIBUNAL. 

Held at Collie on the 16th day of February, 1994. 
Application No. 3 of 1993. 

BETWEEN: 
Griffin Coal Mining Co. Pty Ltd 

(Applicant) 
and 

Coal Miners Industrial Union of Workers of Western 
Australia; Metals and Engineering Workers' Union; and The 
Australian Electrical, Electronics, Foundry and Enginering 

Union, Western Australian Branch 
(Respondents) 

IN THE MATTER OF: Application to vary the Miners and 
the Engineering Trades Awards by inserting a short/fixed 
term employment provision for Griffin Coal Mining Co. Pty 
Ltd. 

Decision of the Tribunal. 
THE CHAIRMAN: This is an application to amend the Coal 
Mining Industry (Miners) Award and the Coal Mining 
Industry (Engineers) Award, in each case to provide for 
short term or fixed term employment for employees who are 
employed by the Griffin Coal Mining Co. Pty Ltd. The 
amendments arose out of a dispute on the coalfield in the 
latter part of last year. 

As a result of a series of conferences, the parties have 
reached agreement to insert into the awards provision for 
short term or temporary employment. In essence, the 
provision will provide that employees can be employed for 
a period of up to 18 months on the condition that they are 
not rehired on that basis within two months of the expiry of 
their fixed term. Moreover, it is to be on the condition that 
it is not to prejudice the career opportunities of permanent 
employees in the company, nor to be used to prevent acting 
opportunities. The amendments also provide for severance 
payments based on length of service. Indeed, that was at the 
root of the dispute, which was a dispute over the 
disengagement of a number of employees who had been 
taken on by the company at the beginning of last year for 
a limited term. 

The amendments in the case of both awards are 
essentially the same, although the verbiage is different in 
places to account for the different terminology in the 
respective awards. 

The parties are agreed that the amendments should be 
made and the Tribunal is unanimously of the view that the 
awards should in each case be amended with effect on and 
from this date. 

Order. 
Having heard Mr B.D. Williams behalf of the Applicant 

and Mr G.N. Wood on behalf of the Respondents, the 
Tribunal, doth hereby order— 

Coal Mining Industry (Miners) Award 1990. 
1. Clause 6.—Contract of Service: After subclause (7) add 

in a new subclause (8) as follows— 
(8) Short/Fixed Term Employment—Griffin Coal 

Mining Co. Pty Ltd Only— 
(a) To meet the needs of Griffin Coal Mining Co. 

Pty Ltd, employees may be engaged on a 
short/fixed term basis for up to a maximum 
of 18 months in duration. 

(b) This provision is to be used for the purpose 
of leave relief or to meet specific work 
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demands and is not to exceed 7% of Griffin 
Coal Mining Co. Pty Ltd's permanent 
workforce employed under this Award. 

Employees appointed under this provision 
shall be employed only for the extent of their 
engagement and shall not be deemed perma- 
nent. 

(c) When the need exists for short/fixed term 
employees. Griffin Coal Mining Co. Pty Ltd 
will provide prior advice to the Union. 

(d) No person employed in accordance with this 
clause shall be rehired under the terms of this 
clause within two months of the expiry of 
their fixed term. 

(e) Wherever possible, preference will be given 
to qualified applicants who are local resi- 
dents and/or have previous appropriate expe- 
rience in the coal industry. 

(f) It is not intended that this provision be used 
in lieu of acting opportunities for existing 
employees, nor to offset the career opportuni- 
ties of Griffin Coal Mining Co. Pty Ltd 
employees. 

(g) Severance Pay Provisions. 
A short/fixed term employee at termina- 

tion shall be entitled to the following amount 
of severance pay in respect to a continuous 
period of service. The provisions of Clause 
21.—Reduction of Workforce shall have no 
application to short/fixed term employees. 
Period of Continuous Service Severance Pay 
0 to 3 months Nil 
3 months to 6 months 1 week's pay 
6 months to 9 months 2 weeks' pay 
9 months to 12 months 3 weeks' pay 
12 months to 18 months 4 weeks' pay 

"Week's pay" means the ordinary weekly 
base rate of pay for the appropriate classifica- 
tion plus any experience allowance set out in 
the Wage Schedule. 

2. Clause 12.—Sick Leave: After paragraph (b) of 
subclause (2) add in a new paragraph (c) as follows— 

(c) Short/fixed term employees shall accrue sick 
leave entitlements on the basis of 2.0192 hours for 
each completed week of service with the em- 
ployer. 

3. Clause 15—Paternal Leave: In paragraph (a) of 
subclause (2) add the words "or employed for a short/fixed 
term contract" to the end of the paragraph. 

4. Clause 25.—Accident Pay: Delete paragraph (a) of 
subclause (1) and insert in lieu thereof the following— 

(a) An employer shall pay, or cause to be paid 
accident pay during the incapacity of the em- 
ployee, within the meaning of the said Act until 
such incapacity ceases or until the expiration of 
a period of 78 weeks from the date of the injury 
or the maximum expected termination date for a 
short/fixed term employee, whichever shall first 
occur. 
Coal Mining (Engineers) Award 1990. 

1. Clause 2.—Arrangement: After the number and title 
"25. Enterprise Agreement" insert the number and title— 

26. Short/Fixed Term Employment—Griffin Coal 
Mining Co. Pty Ltd Only 

2. Clause 6.—Accident Pay: Delete of subclause (1) and 
insert in lieu thereof the following— 

(1) An employer shall pay, or cause to be paid 
accident pay during the incapacity of the em- 
ployee, within the meaning of the said Act until 

such incapacity ceases or until the expiration of 
a period of 78 weeks from the date of the injury 
or the maximum expected termination date for a 
short/fixed term employee, whichever event shall 
first occur. 

3. Clause 12.—Sick Leave: After paragraph (b) of 
subclause (1) add in a new paragraph (c) as follows— 

(c) Short/fixed term employees shall accrue sick 
leave entitlements at the rate of 2.0192 hours for 
each completed week of service. 

4. Clause 15.—Maternity Leave: Delete subclause (1) and 
insert in lieu thereof the following— 

(1) Eligibility for maternity leave 

An employee who becomes pregnant shall, 
upon production to her employer of a certificate 
from a duly qualified medical practitioner stating 
the presumed date of her confinement, be entitled 
to maternity leave. Provided that she has had not 
less than 12 months' continuous service with that 
employer immediately preceding the date upon 
which she proceeds upon such leave or is 
employed pursuant to Clause 26.—Short/Fixed 
Term Employment—Griffin Coal Mining Co. Pty 
Ltd Only. For the purpose of this clause, maternity 
leave shall mean unpaid maternity leave. 

5. Clause 25.—Enterprise Agreement: After this clause 
add in a new clause as follows— 

26.—Short/Fixed Term Employment—Griffin Coal 
Mining Co. Pty Ltd Only 

(1) To meet the needs of Griffin Coal Mining Co. Pty 
Ltd, employees may be engaged on a short/fixed 
term basis for up to a maximum of 18 months in 
duration. 

(2) This provision is to be used for the purpose of 
leave relief or to meet specific work demands and 
is not to exceed 7% of Griffin Coal Mining Co. 
Pty Ltd's permanent workforce employed under 
this Award. 

Employees appointed under this provision shall 
be employed only for the extent of their engage- 
ment and shall not be deemed permanent. 

(3) When the need exists for short/fixed term employ- 
ees, Griffin Coal Mining Co. Pty Ltd will provide 
prior advice to the Union. 

(4) No person employed in accordance with this 
clause shall be rehired under the terms of this 
clause within two months of the expiry of their 
fixed term. 

(5) Wherever possible, preference will be given to 
qualified applicants who are local residents and/or 
have previous appropriate experience in the coal 
industry. 

(6) It is not intended that this provision be used in lieu 
of acting opportunities for existing employees, nor 
to offset the career opportunities of Griffin Coal 
Mining Co. Pty Ltd employees. 

(7) Severance Pay Provisions 

A short/fixed term employee at termination 
shall be entitled to the following amount of 
severance pay in respect to a continuous period of 
service. The provisions of Clause 21.—Reduction 
of Workforce shall have no application to short/ 
fixed term employees. 

Period of Continuous Service Severance Pay 
0 to 3 months Nil 
3 months to 6 months 1 week's pay 
6 months to 9 months 2 weeks' pay 
9 months to 12 months 3 weeks' pay 
12 months to 18 months 4 weeks' pay 
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"Week's pay" means the ordinary weekly base 
rate of pay for the appropriate classiflca-tion plus 
any experience allowance set out in the Wage 
Schedule. 

G. L. FIELDING, Chairman, 
Western Australian Coal Industry Tribunal. 

5. Any other grounds that may be put to the 
Commission by the Application at the hearing of 
this matter. 

6. Any other grounds that the Commission deems 
just. 

Dated this 19th day of April 1994. 

J. SHARP-COLLETT, 
Metal and Engineering Workers Union, 

Western Australian Branch. 

NOTICES— 
Union matters— 

NOTICE OF APPLICATION UNDER S.72A, 
INDUSTRIAL RELATIONS ACT. 

NOTICE is hereby given of the following application 
pursuant to S.72A of the Industrial Relations Act. 

Form 1. 
Industrial Relations Act 1979. 

In the Western Australian Industrial Relations Commission. 
No. 469 of 1994. 

NOTICE OF APPLICATION. 
To: The Full Bench—Western Australian Industrial 

Relations Commission. 
Take notice That the Metals & Engineering Workers' 

Union—Western Australian Branch has this day applied to 
the The Full Bench of the Western Australian Industrial 
Relations Commission for Orders under section 72A. 

The grounds on which the Application is made are 
contained in Schedule A. 

J. SHARP-COLLETT, 
Applicant Signature. 

Schedule "A". 
Application Pursuant to Section 12k. 

Application is made by the Metal and Engineering 
Workers Union ("the MEWU") for an order under Section 
12k of the Industrial Relations Act 1979 ("the Act") to the 
following effect:— 

1. That the MEWU shall have the right to represent 
under the Act, to the exclusion of all other 
organisations, the industrial interests of all em- 
ployees engaged by Coflexip Asia Pacific Pty Ltd 
in the capacities listed in Schedule "B" to this 
application. 

GROUNDS OF APPLICATION 
The grounds upon which this Application is made are as 

follows:— 
1. The order is consistent with the objects and 

intention of the Act. 
2. The area in which Coflexip Asia Pacific Pty Ltd 

operates is new to Australia and the investment is 
subject to a single union having constitutional 
coverage of categories of employees of Coflexip 
Asia Pacific Pty Ltd listed in Schedule "B". 

3. A single union site has been agreed to by the 
Australian Council of Trade Unions. 

4. Union rationalisation in Coflexip Asia Pacific Pty 
Ltd is vital for the continued economic develop- 
ment of Western Australia. It is therefore in the 
public interest that the orders be made. 

Schedule "B". 

(a) Production Operators 

(b) Engineering Trades Persons 

(c) Trainees 

(d) Process Control Operators 

(e) Wharf Crane Operators 

(f) Plant Operators 

This application has been listed before the Full Bench on 
the 30th day of May 1994. 

JOHN CARR1GG, 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Interpretation of General Order. 

Western Australian Government Employees Redeployment, 
Re-Training and Redundancy General Order. 

(Application No. 418 of 1994). 

NOTICE is given that an application has been made to the 
Commission, pursuant to Section 46 of the Industrial 
Relations Act 1979, by The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch for interpretation of 
the above General Order as follows :— 

Is the 15% loading which was paid to an employee 
pursuant to the provisions of Clause 16(2) of the 
Recreation Camps (Department for Sport and Recrea- 
tion) Award No A28 of 1985 "a shift allowance which 
is paid on a regular basis and would continue to be paid 
during periods of annual leave" within the meaning of 
that phrase as set out in subclause 5(2)(b)(ii)(bb) of the 
Western Australian Government Employees Redeploy- 
ment. Retraining and Redundancy General Order such 
as to constitute part of the employee's total remunera- 
tion for the purposes of subclauses 5(1) and (2)(a) of 
that General Order? 

The application may be inspected at the office of the 
Registrar at Supply House, 815 Hay Street Perth by any 
interested party/person without charge and any such 
party/person, may, by giving written notice to the Commis- 
sion and to the applicant within 21 days of the publication 
of this notice, appear and be heard on the hearing of the 
application. 



Application No. 410 of 1994. 
NOTICE is given of an application by the State School 
Teachers' Union of W.A. (Incorporated) to the Full Bench 
of the Western Australian Industrial Relations Commission 
for an alteration to Rule 3.—Membership and Rule 
4.—Entitlements. 

The current rules 3 and 4 are set out below, and the 
proposed new rules 3 and 4 follow:— 

Existing Rules 
3. Membership. 

The State School Teachers' Union of W.A. (Incorpo- 
rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) FULL MEMBERS: 
(i) Teachers employed by the Education Depart- 

ment of Western Australia or by any institu- 
tion providing technical and further educa- 
tion in Western Australia and teachers em- 
ployed in pre-school centres in Western 
Australia provided that such teachers hold or 
are enrolled for the purpose of obtaining a 
teaching academic qualification. 

(ii) Any person employed by any of the employ- 
ers or in anv of the nlaces referred to in 

4. Entitlements. 
(a) FULL MEMBERS shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) HONORARY LIFE MEMBERS shall be entitled 
to all rights, privileges and benefits available to 
full members except that they shall not stand for 
office. 

(c) HONORARY MEMBERS shall have the same 
rights and privileges as full members except that 
they shall not be entitled to be represented at 
Conference or to hold Union office or to vote in 
elections for Union office. 

(d) SPECIAL CATEGORY MEMBERS shall have 
the same rights and privileges as full members 
except that they shall not be entitled to form a 
branch, hold Union office, or vote at elections for 
a Union office. 

(e) RETIRED TEACHER MEMBERS shall not be 
eligible to stand for election to an office of the 
Union or to vote at such an election but shall be 
entitled to all other rights, privileges and benefits 
of membership except as otherwise provided by 
this Constitution and provided that the use of the 
facilities at Union headquarters shall be by 
decision of the Executive. 

sub-rule (a)(i) of this Rule who is employed 
as an education officer, guidance officer, 
counsellor or demonstrator. 

(iii) Teachers employed in a temporal^ capacity 
by a technical and further education institu- 
tion. 

(iv) Teachers employed by and in a Community 
College in Western Australia. 

(v) Any person elected or appointed to an office 
in the State School Teachers' Union of 
Western Australia. 

(b) HONORARY LIFE MEMBERS: Any teacher or 
any employee of the Union who has rendered long 
and meritorious service to the Union may, upon 
retirement, be appointed as an Honorary Life 
Member. For the purpose of such an appointment 
it shall be necessary that nominations be received 
and approved by the Executive and published in 
the W.A. Teachers' Journal or the Western 
Teacher at least three months prior to the opening 
of Conference. 

(c) HONORARY MEMBERS: Exchange teachers 
who are members of a teachers' organisation in 
the State or country from which they have come 
and unemployed teachers may be appointed by the 
Executive as Honorary Members of this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP: Persons 
who are not trained teachers but who because of 
their special expertise are placed in charge of a 
class in any area of the educational service may 
become Special Category Members. 

(e) RETIRED TEACHER MEMBERS: Teachers re- 
tired from the Education Department of W.A. 
because of age or; invalidism may be admitted as 
Retired Teacher Members at the discretion of the 
Executive. 

(f) ASSOCIATE MEMBERS: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all categories 

who are not eligible for any other form of 
membership. 

(g) APPOINTED MEMBERS: Any employee of the 
SSTUWA appointed to a position as General 
Secretary, Industrial Advocate, Industrial Organ- 
iser, Librarian, Industrial Research Officer or 
Women's Officer. 

(f) ASSOCIATE MEMBERS of the Union shall not 
be entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

(g) APPOINTED MEMBERS shall be entitled to all 
rights, privileges and benefits of membership of 
this Union, except 

(i) the right to attend Conference as a delegate, 
and 

(ii) the right to stand for office. 
Proposed Rules: 

3. Membership. 
The State School Teachers' Union of W.A. (Incorpo- 

rated) shall consist of an unlimited number of persons 
employed or usually employed in the following 
categories:— 

(a) FULL MEMBERS: 
(i) Teachers employed by the Education Depart- 

ment of Western Australia or by any institu- 
tion providing technical and further educa- 
tion in Western Australia and teachers em- 
ployed in pre-school centres in Western 
Australia provided that such teachers hold or 
are enrolled for the puipose of obtaining a 
teaching academic qualification. 

(ii) Any person employed by any of the employ- 
ers or in any of the places referred to in 
sub-rule (a)(i) of this Rule who is employed 
as an education officer, guidance officer, 
counsellor or demonstrator. 

(iii) Teachers employed in a temporary capacity 
by a technical and further education institu- 
tion. 

(iv) Teachers employed by and in a Community 
College in Western Australia. 

(v) Any person elected to an office in the State 
School Teachers' Union of Western Austra- 
lia. 

(vi) Any employee of the SSTUWA (Inc.) pro- 
vided that such persons are not eligible for 
membership of the Federated Clerks' Union 
of Australia, Industrial Union of Workers, 
WA Branch. 



(b) HONORARY LIFE MEMBERS: Any teacher or 
any employee of the Union who has rendered long 
and meritorious service to the Union may, upon 
retirement, be appointed as an Honorary Life 
Member. For the purpose of such an appointment 
it shall be necessary that nominations be received 
and approved by the Executive and published in 
the W.A. Teachers' Journal or the Western 
Teacher at least three months prior to the opening 
of Conference. 

(c) HONORARY MEMBERS: Exchange teachers 
who are members of a teachers' organisation in 
the State or country from which they have come 
and unemployed teachers may be appointed by the 
Executive as Honorary Members of this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP: Persons 
who are not trained teachers but who because of 
their special expertise are placed in charge of a 
class in any area of the educational service may 
become Special Category Members. 

(e) RETIRED TEACHER MEMBERS: Teachers re- 
tired from the Education Department of W.A. 
because of age or; invalidism may be admitted as 
Retired Teacher Members at the discretion of the 
Executive. 

(f) ASSOCIATE MEMBERS: The following persons 
are eligible:— 

(i) Retired employees of the Union. 
(ii) Former members, including all categories 

who are not eligible for any other form of 
membership. 

(g) deleted 

4. Entitlements. 
(a) FULL MEMBERS shall be entitled to all rights, 

privileges and benefits of membership of this 
Union. 

(b) HONORARY LIFE MEMBERS shall be entitled 
to all rights, privileges and benefits available to 
full members except that they shall not stand for 
office. 

(c) HONORARY MEMBERS shall have the same 

rights and privileges as full members except that 
they shall not be entitled to be represented at 
Conference or to hold Union office or to vote in 
elections for Union office. 

(d) SPECIAL CATEGORY MEMBERS shall have 
the same rights and privileges as full members 
except that they shall not be entitled to form a 
branch, hold Union office, or vote at elections for 
a Union office. 

(e) RETIRED TEACHER MEMBERS shall not be 
eligible to stand for election to an office of the 
Union or to vote at such an election but shall be 
entitled to all other rights, privileges and benefits 
of membership except as otherwise provided by 
this Constitution and provided that the use of the 
facilities at Union headquarters shall be by 
decision of the Executive. 

(f) ASSOCIATE MEMBERS of the Union shall not 
be entitled to be represented at Conference, nor be 
eligible to stand for election to an office of the 
Union, nor to vote at such elections, nor receive 
industrial assistance but shall be entitled to use the 
facilities at Union headquarters and have other 
social benefits as decided by Executive from time 
to time. 

(g) deleted 
This matter has been listed before the full Bench on the 

2nd June 1994. 
A copy of the Rules of the organisation and the proposed 

set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

T.J. POPE, 
Deputy Registrar. 

13 April 1994. 
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Sub-Part 5 EDNESDAY, 25T 

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:- 
74 W.A.I.O. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 1 of 1994. 

In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 

Commission in Matter Numbered 1124 of 1993 dated 17 
December 1993. 

Between 
Hospital Laundry and Linen Service 

Appellant 
and 

The Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch 

Respondent 
BEFORE: 

MR JUSTICE KENNEDY (PRESIDENT) 
MR JUSTICE FRANKLYN 

MR JUSTICE NICHOLSON. 
7 April 1994. 

Order. 
HAVING heard Mr K Pettit and Mr R L Hooker (both of 
Counsel) for the appellant, and Ms P J Giles (of Counsel) 
for the respondent, THE COURT HEREBY ORDERS:— 

1. By consent the appeal be allowed. 
2. The Order of the Full Bench be set aside and in 

lieu thereof the appeal to the Full Bench be 
allowed. 

3. The Order of the Commissioner be set aside. 
JOHN G. CARR1GG, 

Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 2 February 1994. 
Delivered: 31 March 1994. 

CORAM: ROWLAND J. (DEPUTY PRESIDENT), 
FRANKLYN & NICHOLSON JJ. 

Appeal No. 19 of 1993. 
BETWEEN: 

TIP TOP BAKERIES 
Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, WESTERN 
AUSTRALIAN BRANCH 

Respondent 
JUDGMENT— 
THE ACTING PRESIDENT 

I would ask Nicholson J to deliver his reasons first. 
NICHOLSON J 

For reasons which I now publish, I would allow the 
appeal. In my opinion, the order of the Full Bench 
dismissing the application by the appellant to extend time 
in which to file the notice of appeal should be set aside, leave 
to extend time in that manner should be granted, and the 
matter remitted to the Full Bench for hearing and determina- 
tion of the appeal in accordance with the law. 
THE ACTING PRESIDENT 

I agree with those reasons, and I publish a note to that 
effect. As well, I agree with the orders proposed. Franklyn 
J, who is unable to be present today, has authorised me to 
say that he also agrees with the reasons and the orders 
proposed. 
Catchwords: 

Industrial law—Western Australia—appeal to Full 
Bench—extension of time—lodgement one day over— 
refusal of extension by majority of Full Bench—concession 
that appellant has prospects of succeeding on appeal—one 
member of majority finding no such prospects—equities of 
the history of the proceedings and the conduct of the 
parties—delay due to inadvertence of solicitor—failure to 
apply tests properly—appeal against refusal allowed— 
Industrial Relations Act 1979, s 26 and s 90. 
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Mr H J Dixon (instructed by Birman & Ride) appeared 
for the appellant. 
Mr M D Cuomo (instructed by Vasuki Ponnuthurai) 
appeared for the respondent. 

Cases referred to in judgments: 
Esther Investments Pty Ltd v. Markalinga Pty Ltd (1989) 2 

WAR 196 
Gallo v. Dawson (1990) 64 AUR 458 
Ryan v. Hazelby and Leicester trading as Carnarvon Waste 

Disposals (1993) 73 WAIG 1752 
Cases also cited: 
Aheam v. Comcare (1993) 18 AAR 22 
Associated Provincial Corporation Limited v. Wednesbury 

Corporation [1948] 1 KB 223 
Jess v. Scott (1986) 12 FCR 187 
Londish v. Gulf Pacific Pty Ltd (1993) 117 ALR 361 
Lovell v. Lovell (1950) 81 CLR 513 
Marie v. Comcare (1993) 40 FCR 244 
Trawl Industries of Australia Pty Ltd v. EFFEM Foods Pty 

Ltd (1992) 27 NSWLR 326 

ROWLAND J 
1 have had the advantage of reading, in draft, the reasons 

for judgment of Nicholson J. 1 agree with those reasons and 
with the orders he proposes. 
FRANKLYNJ 

I have had the advantage of reading the reasons for 
judgment of the Hon Mr Justice Nicholson. I agree with 
those reasons and have nothing to add. 
NICHOLSON J 

This is an appeal against an order of the Full Bench of 
the Industrial Relations Commission dismissing an applica- 
tion by the appellant for extension of time to file a notice 
of appeal. The principal ground is that the majority of the 
Full Bench erred in law in dismissing the application which 
sought an extension for one day. 

The matter came before a Commissioner on an applica- 
tion by the respondent union claiming that a Mr Boycott was 
unfairly dismissed from his employment and seeking his 
reinstatement. By order made on 3 May 1993 the Commis- 
sioner ordered Mr Boycott to present himself for duty on 
Monday 17 May 1993 to be re-employed as a bread sheer 
by the appellant and further ordering that his employment 
be deemed continuous from resumption and that he be paid 
$5,992, being the wages he would ordinarily have received 
for the period between his dismissal and re-employment, 
excluding penalty payments. 

The Commissioner found that Mr Boycott had been 
summarily dismissed on 26 January 1993 as the conse- 
quence of an incident which had occurred on 25 January 
1993. That incident involved a physical altercation between 
Mr Boycott and another employee, a Mr Lee, which arose 
as a direct result (as was found by the Commissioner) of the 
former making at least one derogatory racial comment of the 
latter. This led Mr Lee to push Mr Boycott in what was 
found to be the first physical provocative act. The 
Commissioner was unable to conclude whether Mr Boycott 
responded in a defensive or retaliatory fashion, but he was 
satisfied that both persons then fought and that this provided 
grounds for termination. He found that it was probably 
unlikely that Mr Boycott would offend again in the same 
manner. In his view Mr Boycott's misconduct was not in the 
circumstance of such a nature that summary dismissal was 
warranted and he made the orders referred to. 

The last day within which an appeal could be filed was 
24 May 1993. The notice of appeal was not filed until 25 
May 1993. On the same date a notice of application for an 
extension of time was filed. That application was supported 
by an affidavit of the solicitor handling the conduct of the 
matter on behalf of the appellant, which attested that 
instructions to appeal had been received on 19 May 1993. 
Counsel had been advised that he would be briefed. 

On 24 May 1993 the grounds as drafted by counsel were 
delivered to the solicitor, who in turn forwarded them to a 

representative of the appellant. The solicitor assumed that 
the representative would arrange for their lodgement with 
the Commission. The representative assumed that the 
solicitor would arrange lodgement. The consequence was 
that the delay was due to the solicitor's misunderstanding 
that the representative would prepare and file the notice of 
appeal. 

It was accepted by each of the members of the majority 
of the Full Bench that the principles to be applied on an 
application for extension of time were those set out in Gallo 
v. Dawson (1990) 64 ALJR 458 at 459 per McHugh J as 
cited by Kennedy J in Ryan v. Hazelby and Leicester trading 
as Carnarvon Waste Disposals (1993) 73 WAIG 1752 at 
1752-3, namely: 

"The grant of an extension of time under this rule 
[O 60 r 6] is not automatic. The object of the rule is 
to ensure that those Rules which fix times for doing acts 
do not become instruments of injustice. The discretion 
to extend time is given for the sole purpose of enabling 
the Court or Justice to do justice between the parties: 
see Hughes v. National Trustees Executors & Agency 
Co of Australasia Ltd [1978] VR 257 at 262. This 
means that the discretion can only be exercised in 
favour of an applicant upon proof that strict compliance 
with the rules will work an injustice upon the applicant. 
In order to determine whether the rules will work an 
injustice, it is necessary to have regard to the history 
of the proceedings, the conduct of the parties, the nature 
of the litigation, and the consequences for the parties 
of the grant or refusal of the application for extension 
of time: see Avery v. No 2 Public Service Appeal Board 
[1973] 2 NZLR 86 at 92; Jess v. Scott (1986) 12 FCR 
187 at 194-195. When the application is for an 
extension of time in which to file an appeal, it is always 
necessary to consider the prospects of the applicant 
succeeding in the appeal: see Bums v. Grigg [1967] VR 
871 at 872; Hughes, at 263-264; Mitchelson v. 
Mitchelson (1979) 24 ALR 522 at 524. It is also 
necessary to bear in mind in such an application that, 
upon the expiry of the time for appealing, the 
respondent has 'a vested right to retain the judgment" 
unless the application is granted: Vilenius v. Heinegar 
(1962) 36 ALJR 200 at 201. It follows that, before the 
applicant can succeed in this application, there must be 
material upon which I can be satisfied that to refuse the 
application would constitute an injustice. As the 
Judicial Committee of the Privy Council pointed out in 
Ratnam v. Cumarasamy [1965] 1 WLR 8 at 12: 'The 
rules of the court must prima facie be obeyed, and in 
order to justify a court in extending the time during 
which some step in procedure requires to be taken there 
must be some material upon which the court can 
exercise its discretion'." 

In Ryan's case, at 1753, Kennedy J, with whom Rowland 
and Nicholson JJ agreed, considered it convenient "first of 
all, to have regard to the prospect of the appellant 
succeeding in the substantive appeal if an extension of time 
were to be granted to him. This is the initial step in 
determining whether there would otherwise be an injustice 
to the appellant. It is at this initial step, in my opinion, that 
the present appeal inevitably fails". 

The position is otherwise in this present appeal. It is 
conceded on behalf of the respondent that if the extension 
of time were to be granted to the appellant there is a prospect 
of the appellant succeeding in the substantive appeal. The 
effect of that concession is important in the context of the 
reasons of the majority. 

In the reasons of Chief Commissioner Coleman it was 
said: 

"The submissions to show that in this matter there 
is the prospect of the substantive appeal succeeding 
depends heavily on the Full Bench arriving at findings 
of fact contrary to those of the Commission in the first 
instance. This requires the Full Bench to be satisfied 
that the Commissioner misdirected himself or that the 
advantage he had in seeing and hearing the witness 
could not justify the conclusions reached. While the 
submissions in respect of an application for an 
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extension of time could not go to the detail of the 
substantive arguments to establish errors of fact, the 
course which the Full Bench is being asked to consider 
is one to be approached with caution (see Gromark 
Packaging v. F.M.W.U. (1993) 73 WA1G 220 at 224). 
This is not to say that the substantive appeal could not 
possibly succeed but on what was submitted I am not 
satisfied that the prospects are favourable to the 
appellant." 

Accordingly, he concluded there was nothing in his view 
which proved that the appellant would suffer an injustice. 
In the light of that concession, that reasoning must now be 
seen as in error. 

Senior Commissioner Halliwell reached his decision on 
grounds which did not go to assessment of the prospects of 
the applicant succeeding in the appeal. In his opinion the 
matter was determined as a consequence of the equities of 
certain events which occurred at the speaking to the minutes 
on 3 May 1993. At that time the appellant's representative 
obtained from the Commission deferral of the date of 
re-employment of the respondent's member (Mr Boycott) as 
it was "certainly" the appellant's intention to appeal the 
decision to order re-employment. The appellant then 
undertook to lodge an appeal promptly. Mr Boycott was 
entitled to assume that he could present for duty on Monday 
17 May 1993. Yet in all these circumstances it was not until 
19 May 1993 that the appellant instructed solicitors in the 
matter. Senior Commissioner Halliwell, referring to the 
requirements of s 26 of the Industrial Relations Act 1979 to 
the effect that in exercising its jurisdiction the Commission 
"shall act according to equity, good conscience, and the 
substantial merits of the case without regard to technicalities 
or legal forms" reached the conclusion that the history of 
the proceedings, the conduct of the appellant, the conse- 
quences for the parties and what he called "the vested right 
to retain the judgment" pointed in his view plainly to the 
fact that no inequity was done to the appellant in refusing 
the application for an extension of time to file the appeal. 

It is sufficient to refer to two of the grounds of appeal. 
The first is that the Full Bench, through the reasons of Chief 
Commissioner Coleman, erred in determining to refuse the 
application on the ground that there was no reasonable 
prospect of success, when that issue was not contested in the 
proceedings because the President had invited counsel for 
the appellant not to pursue argument on the issue as the 
reasons of the President made apparent. The concession for 
the respondent makes it unnecessary to pursue the factual 
issues supporting those contentions and supports a finding 
that his ground is made out. It is clear that the conclusion 
that there was no prospect of success was fundamental to 
the reasoning of Chief Commissioner Coleman and that had 
he not been in error of law on that point and he would have 
been likely to reach the contrary view, so that then the view 
of he and the President (who would have granted the 
extension) would have prevailed. 

The fourth ground of appeal is that the Full Bench failed 
to apply or properly apply the test applicable for determining 
whether to grant an extension of time consistent with s 26 
of the Act. In my opinion, this ground is made out because, 
once it is conceded that the applicant had prospects of 
success in the appeal, it is not possible to conclude otherwise 
than that to refuse the application would constitute an 
injustice. There is no doubt that the conduct of the appellant 
in the light of its indications to the Commission on 3 May 
1993 was reprehensible. The facts pertaining to that conduct, 
however, cannot outweigh the effect of the concession in a 
proper application of the facts as pertaining to the exercise 
of the discretion to grant an extension of time. In my 
opinion, the majority of the Full Bench failed to properly 
apply the test which it was conceded was applicable. 

In Esther Investments Pty Ltd v. Markalinga Pty Ltd 
(1989) 2 WAR 196 it was held by the Full Court that there 
were usually four major factors to be considered in 
exercising the Courts discretion to extend time, these being 
the length of delay, the reason for the delay, whether there 
was an arguable case and the extent of any prejudice suffered 

by the respondent. Considering each of these factors in the 
present case, the position is as follows: The length of the 
delay is absolutely minimal. The reason for the delay is the 
misunderstanding by the solicitor. On the basis of the 
concession there is an arguable case. The prejudice which 
may be suffered by the respondent is the loss of expectation 
of die benefits of judgment and the loss by the employee of 
the certainty of re-employment, however, as against that, the 
employee has been remunerated since the decision of the 
Commission. The application of these tests makes apparent 
that the exercise of the discretion by the majority of die Full 
Bench miscarried, not just in the weight which it gave to 
various factors, but in failing properly to apply the test and 
thus falling into error of law. 

For these reasons I would allow the appeal. 
During the course of argument of this appeal the question 

arose whether this Court should itself grant the extension of 
time (as urged on behalf of the appellant) or whether it 
should remit the matter to the Full Bench (as submitted on 
behalf of the respondent). The powers of this court on an 
appeal include the powers to reverse, vary, amend, rescind, 
set aside, or quash the decision of the subject of the appeal 
and to remit the matter to the Full Bench for further hearing 
and determination: Industrial Relations Act 1979 s 90(3). 
Given the nature of the concession made for the respondent, 
no point would be served by remitting the application for 
leave for further hearing and determination. In my opinion, 
the order of the Full Bench dismissing the application by the 
appellant to extend time in which to file the notice of appeal 
should be set aside, leave to extend time in that manner 
should be granted and the matter then remitted to the Full 
Bench for hearing and determination of the appeal in 
accordance with the law. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 19 of 1993. 
In the matter of an appeal against the decision of the Full 

Bench of the Western Australian Industrial Relations 
Commission in Matter Numbered 844 of 1993 dated 17 

September 1993. 

BETWEEN 
Tip Top Bakeries 

Appellant 
and 

Transport Worker's Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

Respondent. 

BEFORE: 
MR JUSTICE ROWLAND (PRESIDENT). 

MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

31 March 1994. 
Order. 

HAVING heard Mr H J Dixon (of Counsel) for the 
appellant, and Mr M D Cuomo (of Counsel) for the 
respondent, the Court doth hereby order that:— 

1. The appeal be upheld. 
2. The decision of the Full Bench by its order dated 

3 September 1993, in so far as it dismissed the 
application of the appellant to extend time in 
which to file a notice of appeal, be quashed. 

3. The appellant have leave until 25 May 1993 
within which to file its notice of appeal in matter 
no. 844 of 1993. 

4. The notice of appeal filed by the appellant in the 
WA Industrial Relations Commission on 25 May 
1993 stand as its notice of appeal. 



5. The matter the subject of that notice of appeal be 
remitted to the Full Bench for further hearing and 
determination according to law. 

JOHN G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
(Respondent) 

No. 1283 of 1993. 
and 

Chamber of Commerce and Industry of Western Australia 
(Appellant) 

and 
Actors Equity of Western Australia (Union of Employees) 

and Others 
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No. 1297 of 1993. 
22 March 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

These two appeals were heard together because it seemed 
to us just and expedient to do so, there being no obvious 
prejudice to any party by our so doing. The advantages in 
economy of time and cost were obvious to the Full Bench. 
Further, we were of the opinion that it would be a proper 
exercise of our discretion under s.31 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), having regard to the legal questions which 
arose, if we gave leave to Counsel to appear, notwithstand- 
ing Mr Walsh's objection. That, it is fair to say, was a 
decision which was borne out by the argument which was 
put to us upon the hearing and determination of these two 
appeals. 

The appeals were instituted against the decision of the 
Commission at first instance, contained in an order which 
was dated 30 August 1993, and which was perfected by 
being deposited in the registry of this Commission on 9 
September 1993. 

The Order. 
It is convenient to set out the terms of the order 

hereunder:— 
"1. That so far as the claim in terms goes to the 

following Respondents it shall be divided from A 
18 of 1989 and be designated A 18A of 1989. 
• Myer WA Stores Ltd 
• Aherns Pty Limited 
• St Martins Properties (Aust) t/a Karrinyup 

Shopping Centre 
2. That so far as the claim- in terms goes to Burswood 

Resort (Management) Limited it shall be divided 
from A 18 of 1989 and be designated A 18B of 
1989. 

3. That so far as the claim in terms goes to 
Adventureworld (WA) Pty Ltd t/a Adventure- 

world it shall be divided from A 18 of 1989 and 
be designated A 18C of 1989. 

4. That a new award to be known as the' 'Performers 
Live Award (WA) 1993" in the terms of the 
following Schedule shall now issue; provided that 
its terms in respect of the Respondents cited in 1, 
2 and 3, other than as to respondency, shall not 
apply with the question/s of the terms to apply to 
those respondents being the subject of conciliation 
and/or arbitration by means of the divided matters 
identified in 1,2 and 3 of this order. 

5. That the award shall have effect from the 
beginning of the first pay period on or after the 
14th day of September 1993. 

6. That Clause 7.—Rates of Pay of the Schedule 
shall operate for a term of 6 months from the 
beginning of the first pay period on or after the 
14th day of September 1993 during which period 
the matter of the base rate/supplementary pay- 
ments requirement of the First Award Principle 
shall be addressed. 

7. The term provided for in 6. hereof may be 
extended or reduced only by order of the Commis- 
sion." 

We will turn to some discussion of the actual terms of the 
order later. 

The appellant in appeal No 1283 of 1993, Burswood 
Resort (Management) Limited (hereinafter referred to as 
"Burswood"), is and was, at all material times, an employer 
which conducts and conducted the Burswood Casino and 
other facilities at that site. 

The appellant in appeal No 1297 of 1993, the Chamber 
of Commerce and Industry of Western Australia (hereinafter 
referred to as "CO") is, of course, an employer organisa- 
tion and is duly defined in the Act. 

The respondent to both appeals, the Actors Equity of 
Western Australia (Union of Employees) (hereinafter 
referred to as "Equity"), is and was, at all material times, 
an employee organisation registered under the provisions of 
the Act. 

GROUNDS OF APPEAL IN APPEAL No. 1283 OF 1993. 
The grounds of appeal, as amended, in appeal No 1283 

of 1993 read as follows (see pages 5-7 of appeal book No 
1283 of 1993, volume 1):— 

"1. The Commission erred in the exercise of its 
discretion in determining that an award should 
issue binding the appellant when: 
(a) there was no, or no sufficient, evidence that: 

(i) the appellant employed or proposed to 
employ persons in classifications pre- 
scribed in the proposed award; 

(ii) persons engaged by the appellant as 
entertainers were paid or otherwise 
granted conditions below those pre- 
scribed in the proposed award; and 

(iii) there was a need for an award in the 
terms proposed by the respondent to be 
made binding the appellant; 

(b) the Commission failed to have regard, or 
proper regard, for the evidence that: 

(i) the appellant did not engage entertainers 
directly but through agents instead; 

(ii) the appellant intended that such enter- 
tainers be contractors, and not employ- 
ees; 

(iii) the appellant deducted no tax from 
payments made to agents or entertain- 
ers; 

(iv) the appellant, in substance, exercised 
no, or little, control over how, and the 
manner in which, entertainers per- 
formed; and 

(v) the award rate sought was not expected 
to have relevance as, because of the 



standards of the appellant, entertainers 
engaged by agents to work at the 
appellant's premises could command 
much more; 

(vi) Payment was made by the appellant 
directly to agents of entertainers. 

2. The Commission erred in finding that the appel- 
lant should be bound by an award without: 

(a) expressing any, or any sufficient, reasons for 
its decision; and 

(b) making any findings that: 
(i) the appellant engaged employees eligi- 

ble for membership of the respondent; 
(ii) there was a need for an award in the 

terms proposed to apply to such em- 
ployees; and 

(iii) the terms proposed by such an award 
were consistent with the State Wage 
Fixing Principles and, in particular, the 
First Award Principle. 

3. Insofar as the Commission relied upon its finding 
that, of all of the respondents to the application for 
the proposed award, live entertainment was most 
integral to the appellant's operations, the Com- 
mission erred in law in that, in the absence of 
evidence that such live entertainment was ren- 
dered by employees of the appellant, this was an 
irrelevant factor. 

4. Insofar as the Commission relied upon its findings 
that: 

(a) it was open to conclude that respondents to 
the application for the proposed award 
entered into an employment relationship with 
entertainers; and 

(b) there was an unequal bargaining position on 
the part of entertainers, in holding that an 
award should bind the appellant, die Com- 
mission erred when there was no, or no 
sufficient, evidence to make such findings in 
respect of the appellant. 

5. The Commission erred in law and in fact in 
determining that an award should issue binding 
the appellant provided that its terms would not 
apply with the question of the terms to apply to 
the appellant being the subject of conciliation 
and/or arbitration in further proceedings in matter 
no. A1 SB of 1989 when having complied arbitra- 
tion of the respondent's claim, the Commission 
had no power: 

(a) to divide the proceedings as the matter was 
no longer properly before it; 

(b) to direct the parties to enter into conciliation 
in respect of a matter which had, in effect, 
already been arbitrated; and 

(c) in the absence of a new claim by the 
respondent for an award against the appel- 
lant, to further arbitrate a matter which had 
already been arbitrated. 

6. The Commission erred in fact in finding that the 
respondent's submission that the impact of the 
Federal Award has provided a source of reasona- 
ble and certain minimum regulation which is 
widely accepted by those involved in the enter- 
tainment industry was supported by the evidence 
of one Mr Morrissey when Mr Morrissey gave no 
such evidence." 

GROUNDS OF APPEAL IN APPEAL No. 1297 OF 1993. 
The grounds of appeal in appeal No 1297 of 1993 read 

as follows (see pages 3-4 of appeal book No 1297 of 
1993):— 

"1. The Commission erred in finding the terms in the 
Schedule (to be known as the Performers Live 
Award (WA) 1993 ("the new Award")) were 
consistent with the State Wage Fixing Principles 

and, in particular, the First Award Principle and 
reflected existing terms and conditions of employ- 
ment when: 

(a) there was no, or no sufficient, evidence that: 
(i) person engaged in callings referred to in 

the new Award currently enjoyed terms 
and conditions of employment equal, or 
closely similar, to those contained in the 
new Award; and 

(ii) the terms and conditions contained in 
the new Award were "consensually 
applying more widely across theatre and 
entertainment venues in Western Aus- 
tralia" other than by way of (federal) 
award regulation. 

(b) the Commission failed to have regard, or 
proper regard, for the appellant's submission 
that the evidence relating to the terms and 
conditions which apply, or have from time to 
time been applied, in respect of Myer WA 
Stores Ltd, Ahems Pty Ltd, St Martins 
Properties (Aust) T/A Karrinyup Shopping 
Centre, Burswood Resort (Management) 
Limited and Adventureworld (WA) Pty Ltd 
T/A Adventureworld (referred to collectively 
hereafter as "the objecting respondents") 
should be excluded from the consideration of 
what constitutes existing terms and condi- 
tions when: 

(i) the objecting respondents were to be 
divided from A18 of 1989; and 

(ii) the terms and conditions of the new 
award, except for respondency, were not 
to have application to the objecting 
respondents. 

2. The Commission erred in finding that the terms 
and conditions in the new Award otherwise apply 
by award regulation in Western Australia pursuant 
to a federal award when there was no, or no 
sufficient, evidence to support such a finding. 

3. The Commission erred in finding that the vast 
majority of respondents to this claim do not 
oppose the conditions sought by the Union, the 
Commission erred when there was no, or no 
sufficient, evidence to make such a finding. 

4. Insofar as the Commission relied upon its finding 
that the vast majority of respondents to this claim 
do not oppose the conditions sought by the Union, 
the Commission erred in that this was an 
irrelevant factor in considering whether or not the 
tests required by the First Award Principle were 
properly satisfied. 

5. The Commission erred in finding that in the 
absence of objection to the conditions sought it 
was not necessary or appropriate to conduct 
surveys and inquiries into the existing terms and 
conditions which apply in the industry or indus- 
tries to be covered by the new Award. 

6. The Commission erred in finding that the First 
Award Principle had been satisfied without: 

(a) expressing any sufficient reasons for its 
decision; and 

(b) making any, or any sufficient, finding that 
each and every term contained in the new 
Award were consistent with the First Award 
Principle." 

BACKGROUND. 
The proceedings commenced by an application numbered 

A 18 of 1989 which was lodged in the Commission on 10 
August 1989, and was, in fact, an application made by 
Equity for a new award to issue, to be known as the 
Performers Live Award (WA) (hereinafter referred to as 
"the award"). By the decision appealed against, inter alia. 
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the Commission issued that new award (see pages 73-127 
of appeal book No 1283 of 1993, volume 1). 

The matter was heard and determined by the Commission 
on 8, 9, 10, and 14 September 1992, and on 12, 16, 21, 23 
and 28 October 1992. 

The history of this matter is set out in the reasons for 
decision of the Commission at first instance (see pages 
16-72 of appeal book No 1283 of 1993, volume 1). 

A number of parties were obliged to be served with the 
claim pursuant to s.29A(2) of the Act, and that is how the 
Trades and Labor Council, the Minister for Labour, the 
Australian Mines and Metals Association (Inc), and the CCI 
came to participate in the hearing and determination of the 
application at first instance. As well, there were interven- 
tions by The Shop, Distributive and Allied Employees' 
Association of Western Australia and the Building Owners 
and Managers Association of Australia Ltd (hereinafter 
referred to as "BOMA"), all at first instance. In fact, 90 
respondents in the private and public sector were served, at 
first instance. The only parties who pursued any opposition 
to the application at first instance, apart from the CCI, were 
those respondents named in the order made at first instance. 

The only parties who sought to be heard upon this appeal 
were those parties named in the heading of these reasons for 
decision. 

The claim set out the terms of a proposed new award. The 
application for a new award was opposed. 

The application was called on for hearing in 1990, but it 
was adjourned pending further discussions, and was not 
called on again until mid-1992 when a number of 
conferences pursuant to s.32 of the Act occurred. Those 
conferences did not achieve a resolution of the matter, and 
the matter was heard and determined by the Commission at 
first instance. 

The applicant sought to cover a wide range of performers, 
and there was, as well, a wide range of employers in what 
was described as the entertainment and associated indus- 
tries. At first instance, Ms Giles (of Counsel) submitted that 
the terms of the award were almost identical to the Federal 
award and well known in the industry. The Federal award 
is named the "Actors Theatrical Award 1981" (hereinafter 
referred to as "the Federal award"). Indeed, until this order 
was made, there was no State award. There was and is no 
common rule award applying in the State. There is, however, 
a State musicians award which applies to musicians and 
which was referred to in evidence in these proceedings. 

This was, of course, an application for a new award, there 
being no award which covered the industries, the subject of 
the proposed scope clause. It will assist to examine the scope 
clause as it issued, and we set it out hereunder:— 

"4.—Area and Scope. 
(1) This award shall have effect throughout the State 

of Western Australia and shall subject to the 
Industrial Relations Act 1979 include employ- 
ment outside the State of Western Australia where 
such employment originated in Western Australia. 

(2) This award shall apply to all employees employed 
in the callings described in Clause 7.—Rates of 
Pay of this award in the industries as carried out 
by the respondents. 

(3) (a) Without limiting the foregoing the entertain- 
ment and associated industries shall include: 
Opera, Dance, Theatre, Music Theatre, Pup- 
petry, Variety Shows, Vaudeville Shows, 
Circuses, Revues, Pantomime, Balls, 
Dances, Weddings, Socials, Retail Store 
Promotions feature performers appearing in 
person and who are engaged in the callings 
described in Clause 7.—Rates of Pay of this 
award, (subject to paragraph (b) of this 
subclause) public relations and promotions 
featuring performers appearing in person. 
Shopping Centres, Markets, Restaurants, 
Cabarets, Casinos, Nightclubs, Taverns, 
Clubs (including but not limited to Social 
Clubs, Sporting Clubs, Ethnic Clubs), Theme 

Parks, Festivals, Ships and Ferries, Schools 
(including but not limited to Dancing 
Schools, Drama Schools, Talent Schools, 
Primary Schools, Secondary Schools, Uni- 
versities and Colleges), Entertainment Pro- 
moters, Entrepreneurs, Agents, Bandleaders, 
Entertainment Contractors/Directors, Arenas 
(including but not limited to Skating Arenas), 
Recreation Centres and all Open Air Venues 
(including but not limited to Recreational 
parks. Aquatic Centres, Streets, Arenas, 
Building Sites). 

(b) This award shall not apply to persons 
employed as a Father Christmas or a Talking 
Tree by a retailer in a retail shop or in the 
immediate vicinity such as walkways, en- 
trance foyers and the like, or for the purposes 
of a Retail Store Promotion. 

(c) This award shall not apply to persons 
employed pursuant to the Mannequins and 
Models (Western Australia) Award or to any 
successor award made thereto. 

(4) Notwithstanding the provisions of subclause (1) of 
this clause the only parts of this award which shall 
apply to any employee whose ordinary weekly 
wage exceeds the upper salary limit figure 
hereinafter referred to and who does not come 
under the provisions of subclause (5) of this clause 
shall be: 
(a) Clause 4.—Area and Scope 
(b) Clause 8.—Aggregate Payments 
(c) Clause 16.—^Travelling 
(d) Clause 20.—Annual Leave 
(e) Clause 21.—Annual Leave Loading 
(f) Clause 29.—Hazardous Action 
(g) Clause 32.—Compassionate Leave 

(5) The only parts of this award which shall apply to 
any employee whose ordinary weekly wage 
exceeds the upper salary limit figure hereinafter 
referred to and who was not at the time of 
engagement resident in Australia nor an Austra- 
lian citizen shall be: 
(a) Clause 4.—Area and Scope 
(b) Clause 8.—Aggregate Payments 
(c) Clause 16.—Travelling 

(6) The "upper salary limit figure" shall be equiva- 
lent to the rate prescribed in paragraph (a)(iv) of 
subclause (1) of Clause 7.—Rates of Pay of this 
award plus three times such rate additional." 

The award, as it issued, contains a comprehensive set of 
terms. 

The respondents grouped in the Schedule to the proposed 
award were under a large number of headings designating 
their industries. We will not reproduce all of them hereunder 
(they are set out at page 18 of appeal book No 1283 of 1993, 
volume 1), but they range from Opera through Puppetry, 
through Hotels, Motels, Taverns and Winehouses, through 
Cabarets and Casinos, through Retail Stores, Shopping 
Centres, Clubs, Ships and Ferries, Schools and Universities, 
Real Estate Agents and Disk Jockeys. 

The callings which appear in clause 7, as it was applied 
for, range from Solo, Duo, Trio, Quartet, Artists as 
Speciality Artiste, through Variety Artists, Vocalists, Ac- 
tors, Models, Skaters, and Aquatic Artists. (We have not 
listed all of the callings or industries here). 

At the time the claim proceeded to hearing, those 
respondents maintaining objections were Ahems Pty Ltd, 
Myer (WA) Stores Limited, which are retailers, Burswood. 
St Martins Properties (Aust) trading as Karrinyup Shopping 
Centre, Adventureworld (WA) Pty Ltd trading as Adven- 
tureworld, and Ward Holt Pty Limited. The former are 
retailers. Burswood conducts a Casino and hotel. St Martins 
Properties (Aust) trading as Karrinyup Shopping Centre has 
a shopping centre. Adventureworld is an amusement park. 

Insofar as the claim related to Ahems Pty Ltd, Myer (WA) 
Stores Limited, and St Martins Properties (Aust) trading as 
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Karrinyup Shopping Centre, the order made by the 
Commission was that the claim was divided off and 
designated A ISA of 1989. The same occurred in relation 
to the claims against Burswood and Adventureworld (WA) 
Pty Ltd trading as Adventureworld, which were designated 
A 18B of 1989 and A 18C of 1989 respectively, subject to 
the making of the awards to which we now refer. 

Significantly, there was an order which issued the new 
award, namely the Performers Award (WA) 1993. The 
respondents named in that award were those persons served 
with the application at first instance as respondents who did 
not oppose the application. However, the order specifically 
provided that the detailed terms in respect of Ahems Pty Ltd, 
Myer (WA) Stores Limited, and St Martins Properties 
(Aust) trading as Karrinyup Shopping Centre, as well as 
Burswood and Adventureworld (WA) Pty Ltd trading as 
Adventureworld, should not apply. The question of the 
terms which would apply to those respondents were directed 
to be the subject of further conciliation or arbitration "by 
means of the divided matters". In other words, the 
Commission purported to issue awards binding these 
respondents (and Equity), but containing no terms. 

There was a substantial amount of evidence given, 
particularly for the applicant, and on 23 July 1993, 12 
August 1993, and 27 August 1993, upon a speaking to the 
minutes, further submissions were permitted which related 
to questions concerning the application of the Structural 
Efficiency Principle and the Wage Fixing Principles. 

There was a great deal of evidence called, and we do not 
propose to canvass all of it. The evidence as such and the 
findings based on such evidence were comprehensively set 
out in the Commission's reasons. In our resume of the 
submissions made, it will be clear what areas of evidence 
require attention in this matter. There was evidence of what 
occurred. 

For the applicant, there was a large number of witnesses 
called, including performers, union officers, agents and 
persons who engage performers, artists, etc, of entertainers, 
officials in the industry and the practices, the current 
Secretary of Equity, Mr Jay Riordon Walsh, and Mr Ron 
Eley, formerly entertainment director at Burswood. We will 
refer to some of that evidence hereunder. 

For the respondents, Mr lan Michael Spence, the centre 
manager of Garden City Shopping Centre and chairperson 
of a division of BOMA, gave evidence, as did Ms Joy Meryl 
Howe, an advertising and promotions manager for the 
manager of 24 shopping centres, Mr David Higham, an 
industrial relations manager employed by Myer Stores 
Limited, Mr Gary Jackson, the marketing manager for the 
Karrinyup Shopping Centre, Ms Heidi Obst, the managing 
director of a promotions company by the name of UUA, Ms 
Penelope Fletcher-Hughes, marketing manager for the 
Centrepoint Shopping Centre, and, in addition, Mr James 
Morrison, an entertainer. 

For Burswood, Mr William Barton Morrissey was called. 
He is the current entertainment manager. 

For Adventureworld, Mr Paul Grootveld was called. 
The evidence of Mr William Barton Morrissey, the 

entertainment manager at Burswood and acting director of 
entertainment currently, touched on a number of matters. At 
Burswood, he said, there are employed Perth bands. There 
are also employed comedians, duos, and full stage produc- 
tions, etc. 

To engage an act he proceeds to book them and negotiate 
a deal. Various agents have their own standard contracts, but 
one discusses how to acquire an act with an agent. One pays 
what is fair and reasonable for the act. He did not use awards 
in connection with the entertainment industry in assessing 
the proposed fee or price, but was generally aware of the 
terms of the award, on his evidence. He did refer to the 
minimum rates in the Musicians Award and said that he 
knew what the going rate would be paid for a comedian 
"under Equity". 

The hours of work, date of work, and type of work are 
discussed with the agent, because the agent needs to know 
the amount of work required to be done before he/she can 
establish a fee with the particular artist involved. Mr 

Morrissey said that he directly approaches artists, but the 
initial booking and confirmation would be done through an 
agent. One pays on the invoice to the agent, and that 
payment includes the artist's fee and the agent's fee. 
However, agents submit invoices setting out both the agent's 
fee and the artist's fee. It is for the agent to deduct tax before 
passing the moneys on. The agent's fee has been 10% for 
some time. Burswood does not deduct tax because they have 
not the administrative capacity available, Mr Morrissey said. 

He has himself cautioned artists about on stage language. 
Burswood always provides a support act, that is a local one, 
to satisfy Equity and Musician Award requirements (see 
page 325 of appeal book No 1283 of 1993, volume 1). It does 
enter into contracts with international artists. 

He was unaware of any minimum rate operating in the 
area, but was paying through agents more than the minimum 
rate. Burswood does not employ directly anyone who could 
be covered by the proposed award. He pays what is fair and 
far more than a minimum rate. 

There was evidence from Mr Ron Eley, formerly director 
of entertainment at Burswood from 1986 to 1992. He was 
called by the applicant, Equity. In order to arrange 
entertainment, he dealt with performer's agents and entre- 
preneurs. He did not deny that there was direct engagement 
of artists or performers by Burswood, but was somewhat 
vague about it in evidence. He organised musicals, cabarets, 
general performers, comedians, dancers, and variety artists. 
In most cases, there was an intermediary, an agent, 
entrepreneur, or producer. Lighting and venues were 
provided, of course, by Burswood, and, indeed, there were 
several venues at Burswood where performances took place. 

He could not recall the use of a standard written contract, 
but payment was negotiated when the artist was contracted. 
In relation to performances, he would view rehearsals at the 
venue and provide the performers with a brief requirement 
of what was the act. He would check at rehearsals to make 
sure of the standard of the act. Indeed, one act was 
terminated by him when it was not up to standard. On the 
majority of occasions, Burswood would provide staff to 
operate sound mixing equipment. 

No complaint had been received as to conditions at 
Burswood, and Burswood engaged or employed interna- 
tional artists. 

There was evidence from Ms Jennifer Mary McNae, an 
actor and director of 37 years, and a member of Equity. 
Indeed, she was a former President and Vice-President. She 
was of opinion that consolidation of wage rates was sought 
because there was a good Federal award with which they felt 
secure, so an improvement of areas which fell outside that 
was sought. In particular, she said that areas like cabaret, 
variety, and places like Adventureworld would benefit from 
a common rule award, and the proposed award reflected the 
Federal award in many ways. The Federal award had made 
a difference in the industry, and she pointed to a number of 
clauses in the Schedule which she felt were needed (see 
pages 387-391 of appeal book No 1283 of 1993, volume 1). 

Ms McNae had made submissions to Adventureworld on 
one occasion seeking an engagement, and those submissions 
were based on the Federal award. She gave evidence that 
few people in Australia have worked continuously in the 
entertainment industry, and opined that it was worse in 
England where she used to also work. 

Her evidence was not that Federal award conditions are 
widely applied where the award itself does not operate. 

There was evidence from Mr John Geoffrey Low whose 
agency firm called Bullshot Management represents 250 
actors plus juveniles and extras. He said, quite plainly, that 
there is a tendency to under-value the work in those ((ie) 
amongst employers) who have only a minor attachment to 
the industry. He himself was formerly a President of Equity. 

The base which he used for negotiations on behalf of 
persons he represents is the Federal award. That is, he said, 
a minimum rates award which he uses as a starting point. 
If that minimum rate for the work is not accepted, then they 
break negotiations. That is not the case with other agents and 
producers. His agency is licensed under the Employment 
Agents Act 1976. He describes his agency function as acting 
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as an intermediary between the two principals to a contract 
of employment. He has had negotiations with Burswood (see 
pages 448-449 of appeal book No 1283 of 1993. volume 1). 
Bullshot Management does not employ performers. Al- 
though it is named as a respondent, it is not an employer. 
Bullshot Management was finally not named as a respondent 
(see page 65 of appeal book No 1283 of 1993, volume 1). 

Burswood had inquired about options for the engagement 
of performers for Zodiac parties in May 1993, of Bullshot 
Management. Burswood said that the costing on that basis 
for employment of a performer seemed too high. The 
mention to Burswood of the Federal award as a benchmark 
seemed to him to have caused concern. He said that 
Burswood expected work to be done at less than the award 
rate. 

He conceded that it was possible that some agents 
employed performers under a master/servant relationship, 
but was unable to say that it occurred. He said that an award 
was there to protect employees from exploitative practices. 

The majority of late payments ((ie) late payments of 
moneys due to artists, performers, etc), he said, was for 
persons in a direct employment relationship (see page 477 
of appeal book No 1283 of 1993, volume 1). (By that we 
assume that he meant one not contracted through an agent 
as an intermediary). 

He contended that a group, for example, which performs 
two or three days a week at Karrinyup, even if they were 
not actually employed ((ie) employees), should be protected 
by award. If they are paid a fee, it should be a recognition 
of the award, he said. 

There was substantial evidence from Mr Jay Riordon 
Walsh, a singer, comedian, actor, and a former President of 
Equity, and now its Secretary. Indeed, he has been Secretary 
since 1983. Equity had 600 active members. His evidence 
was that, in areas removed from the larger employers, it was 
hard to establish whatever terms and conditions would 
apply. There is nothing to which to refer, and there are no 
ground rules, except to try and convince them that the only 
standards which the organisation has are those contained in 
the Federal award. That was his evidence. In addition, he 
said all that could be done was also to convince the 
employers that those standards in the Federal award were 
the ones which it would be in the industry's best interests 
to see followed. Quite often, his evidence was, it is difficult 
to so convince them. 

Roping-in proceedings are difficult because of the short 
duration of so many productions. 

There are presently State awards which are mirrors of the 
Federal award in the four mainland States. 

Exhibits G2 to G8 set out examples of disputes which 
occur. 

Actors are not prepared, on any widespread basis, to 
accept work at less than the Federal award minimum rate. 
However, they express an attitude that if they use the rates 
contained in the Federal award, they do not get any work. 

He gave evidence of Burswood engaging performers, and 
of clubs and publicans exerting control over times of 
performance, times for breaks, and general conduct and 
behaviour of artists. Similar control, he said, was exercised 
by retail establishments. Indeed, there was total control over 
actors in the theatre environment by the director of the 
production and by the general manager of the company, too. 

He said that there were various methods of paying tax. 
There would be more easily resolvable disputes were 

there an award. It was now a matter of opportunity to seek 
an award. Some concerns had been passed on to him about 
Adventureworld's rates of pay. Some employers do adopt 
the Federal award, he said. Many people telephone the office 
to ask for guidance with regard to employment or 
entertainment, and the only guidance is the basis of the 
Federal award. People, he said, voluntarily accept that it is 
a guide, somewhere for them to start. 

Mr Alan Robert Brown, a clown, was of opinion that his 
employer is the person who wants the work done. 

Mr Thomas Diarmuid Davin, a variety entertainer, 
complained of trouble with Pioneer World over his rates. He 

gave evidence of performing at a theme night for Oil Tools 
International at Burswood where he was paid by Oil Tools 
International. He had not had trouble being paid by 
Burswood. 

Mr Ian Michael Spence of Garden City Shopping Centre 
gave evidence of engaging entertainers to maximise sales. 
These included clowns and costumed spruikers. He would 
negotiate a fee with them. He said he was aware of an award 
rate applying, but had no approaches from Equity. He said 
that the only persons engaged as employees were food 
demonstrators, but this statement was objected to in 
evidence. They impose standards on performers. If his 
organisation became concerned, they would, for example, 
stop a show. Some performers may be paid by voucher. 
There was reference in his evidence to Mr Sidney Leonard 
Plummer, a clown and entertainer who had also given 
evidence in this matter. Mr Spence said that Mr Plummer 
was a professional whom they contacted to do the work 
which they wanted done. 

There was evidence from Mr James Morrison, a ventrilo- 
quist and puppeteer, who was represented by an agency, 
UUA. His evidence was that he did pay provisional tax, but 
was of opinion that there ought to be a minimum rate of pay 
set for professionals as well as amateurs. 

Ms Joy Meryl Howe gave evidence about 24 shopping 
centres which her employer manages. Standard amounts are 
charged by entertainers around shopping centres, she said. 
Promotional companies for spruikers set out an hourly 
charge for spruikers. They have had no disputes or 
complaints about rates. They pay on invoices without 
deduction. Sometimes entertainers ask for cash in hand. She 
was able to resolve one matter where there were problems 
by discussion with the union. 

Mr David Higham, the State employee and industrial 
relations manager for Myer Stores Limited, a retailer, gave 
evidence that his employer engages entertainers. It is not a 
respondent to the Federal award. Performers whom they 
engage do not request Actors Equity rates. Sometimes, an 
agency is used, but more often than not a performer is 
engaged by direct contact and negotiations take place with 
the performer. No tax is deducted, whether the payments are 
made by cash or by cheque. 

There was evidence from Mr Gary Jackson, the marketing 
manager at the Karrinyup Shopping Centre. Entertainers 
whom they engaged are engaged either through agencies or 
direct. Agencies quote awards, but he has no reference to 
awards. He has had no disputes with performers. They 
explain their standards to new performers or their agents. 
They did take one employee directly on their payroll. 

There was evidence from Paul Grootveld, the managing 
director of Adventureworld, who, amongst other things, said 
that he had entered into contracts with their own group of 
dancers, singers, and entertainers. 

An agent, Ms Heidi Obst, who is the managing director 
of a promotions company, gave evidence that the company 
operates in shopping centres and mall promotions for the 
most part, and that she had to engage performers. They 
specified a fee and her company deducted its commission. 
They did not pay wages and they were not their employer. 

There was similar evidence from Ms Penelope Fletcher- 
Hughes, the marketing manager of Centrepoint Shopping 
Centre. 

FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE. 

The Commission considered the evidence and the 
submissions and the material before it in the course of 
detailed reasons for decision. 

We will not recite all of the findings made by the 
Commission hereunder since some do not relate to matters 
appealed against. We should add that the Commission 
canvassed the evidence before it in a substantial amount of 
detail. The following relevant findings are set out here- 
under:— 

(1) The Commission asked the question whether an 
award should issue, and, if so, in what terms, a 
question which contained implied questions as to 
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whether there was jurisdiction for the Commission 
to inquire into and deal with the claim. The 
Commission, too, recognised that, implicit in the 
questions that jurisdiction exists, the considera- 
tion will go to not only the parties to be bound 
should an award issue but also the terms to be 
applied in respect of those parties. 

The Commission applied the Principles set out 
in ADSTE v. Hamersley Iron Pty Ltd 64 WAIG 
141, and Hamersley Iron Pty Ltd v. ADSTE 64 
WAIG 852 per Brinsden J at page 853. 

(2) The Commission held that it must have due regard 
for the Wage Fixing Principles in respect not only 
of the question whether an award should issue but 
also in respect of any question arising as to the 
award's terms. It made reference to the First 
Awards and Extensions to Existing Awards 
Principles. 

(3) (a) The Commission observed, rightly, that the 
onus lies with the union to establish the 
reasons for issuing an award, observing, too, 
that the evidence before it was drawn from 
entertainers across a spectrum of work, of 
work experience in a range of venues, and of 
extensive experience, as well as limited 
experience in entertaining. The Commission 
said that there was evidence from those 
involved in other capacities, such as an 
industrial capacity, or as an agent, or in the 
use of services of entertainers. The Commis- 
sion said that the evidence was that even 
skilled and experienced performers experi- 
ence relatively limited and intermittent work 
opportunities. 

(b) Next, the Commission found that this situa- 
tion was most pronounced in what might be 
termed "variety" entertainment, but it 
seemed that even in mainstream areas, such 
as the theatre, work was usually periodic. 

(4) That it was probable that one consequence of this 
state of affairs was that performers were more 
likely to be subject to an unequal bargaining 
position in relation to an employer than are skilled 
workers in many other occupations. Thus, the very 
real prospect which arose was that performers 
were likely to be in the position of being forced 
to buy opportunities to work through sacrificing 
the value of their work. 

(5) There was evidence of exploitation before the 
Commission, and the Commission had no doubt 
that a minimum terms and conditions award 
would militate against this in the type of work the 
subject of the claim. 

(6) (a) The union's submission that the impact of the 
Federal award had provided a source of 
reasonable and certain minimum regulation 
which was widely accepted by those in- 
volved in the entertainment industry was 
supported by the evidence not only of the 
experienced artists such as Ms McNae and 
Ms Rosemary Barr, but also by Mr Low and 
Mr Morrissey. 

(b) The evidence of Mr Venables as to the 
benefits of a State award could be added to 
this. 

(7) The evidence of short-lived companies engaging 
in the provision of entertainment of various types 
and in various venues but not meeting the due 
benefits to entertainers in the process served to 
heighten that need not only for performers but also 
for bona fide employers. 

(8) The extension of benefits of reasonableness and 
certainty by way of a State award with common 
rule application appeared to have merit. 

(9) (a) The fact that a large number of respondents 
to the union's claim, some 80 of those served, 

did not object to the issue of an award must 
be of some account. 

(b) This fact could not prejudice the position of 
those respondents who did object to the 
claim, but it was a fact which should be 
weighed up in considering their submissions, 
insofar as those went to the general objection 
to any award issuing at all. 

(c) Notwithstanding that the respondents criti- 
cised the union for not pursuing "roping-in" 
applications in the Federal jurisdiction in lieu 
of this application for an award, the course 
taken by the union was legitimately open to 
it. 

(10) The arrangements between entertainers and others 
to appear were varied. There were probably some 
arrangements which were truly made between 
principals and contractors, but the Commission 
was of opinion that it was open, on what was 
before it, to conclude that arrangements which 
some parties believed were not those of an 
employer/employee relationship could, on a 
proper examination of all the circumstances, well 
be so characterised in law. 

(11) The Commission concluded that the union had 
established the merit of an award issuing, and the 
Commission found no impediment to those 
respondents who had not objected at all to the 
application by the union being named in the 
Schedule to the award which ultimately issued, as 
respondents. 

(12) Whilst the Commission was satisfied that the 
findings on the evidence as to intermittent work 
and isolation of entertainers would apply in 
respect of employment in those sectors in which 
objecting respondents such as retail stores and 
shopping centres were involved, it did not 
consider that the union had established any litany 
of exploitation in this area, nor had it sought to 
assert that that was the case. On the other hand, 
the Commission considered that the submission 
by the union as to its need in the interests of 
minimum reasonable standards had merit. 

(13) The Commission formed the following conclu- 
sions as to objections raised in retailing and those 
raised by BOMA:— 

(a) The arrangements were quite straight for- 
ward and involved engagement (whether of 
an employee/contractor), performance and 
payment to the entertainer either directly or 
through an agent. 

(b) They were generally very short term both in 
terms of hours worked in a day or over a 
period. 

(c) There was generally no exercise of control 
while the performance was being carried out, 
but there was a reservation of a right of 
control. 

(d) Payment would not commonly include taxa- 
tion considerations. 

(e) The arrangements as to the type of perform- 
ance to be carried out might be arrived at 
directly between the retail store or shopping 
centre management or through an agent 
relaying the requirements to a particular 
entertainer. 

(0 Commonly, the engagement/employment 
was entered into through the medium of an 
agent, and the payments were, in the terms 
of the union's position, generally reasonable. 

(g) Nothing in those findings would conclu- 
sively exclude employer/employee relation- 
ships. 

(h) The incidence of employer/employee rela- 
tionships involving performers in the retail 
industry was not, die Commission found, so 



insignificant as some of the submissions in 
objection would have it. 

(i) The principal objections in the retailing area 
which went to concerns over the prospect of 
another award and the prospect of an overlay 
of another set of award terms and conditions 
involving any excessive administrative bur- 
den, and extra costs out of all proportion to 
the current incidence of utilisation of per- 
formers' skills did not override the union's 
case for respondency. This might be best 
dealt with in respect of the terms to apply. 

BURSWOOD'S OBJECTIONS 
(14) There are a number of awards applying, too, at 

Burs wood, and there was sufficient evidence 
before the Commission to warrant in naming 
Burswood as a party to the award, subject to the 
question of considering what terms were to apply, 
as the Commission observed, in relation to BOMA 
and the retailing objectors. 

(15) Whilst it may be that the nature of engagements 
of entertainers within the complex did not, in fact, 
have much bearing on the minimum standards 
which the union sought, the relatively high 
incidence of entertainers engaged had ramifica- 
tions in terms of administration which were not 
inconsequential. 

(16) The question of what terms were to apply was 
important and this was a matter for discussion 
with a separate s.32 conference to be held. 

OBJECTIONS OF ADVENTUREWORLD 
(17) The terms in the Federal award in question seem 

to be well behind general standards, and, thus, the 
Commission was not able to say that a Federal 
award with inferior standards covering categories 
of workers other than those sought to be covered 
here should be held against this union in favour 
of the employer respondent to the Federal award, 
on the basis that another union should extend the 
coverage of the Federal award. 

(18) As to clause 6, this was not within jurisdiction for 
its effect would be to sweep up true principal- 
contractor relationships. 

WAGE FIXING PRINCIPLES 
(19) It was clear and was indeed conceded by the union 

that the schedule of terms sought did not meet 
paragraph (d) of the First Awards Principle (72 
WAIG 191 at 203), and, in particular, did not 
express the total minimum rate in two parts (base 
rates and supplementary payments) which bear a 
proper relationship to the rates for relevant 
classification in other minimum rates awards. 

(20) It was not necessary to negotiate all the require- 
ments of the Structural Efficiency Principle. 

(21) The Commission rejected the argument that the 
union had not met paragraph (a) of the First 
Awards Principle because it had not established 
that the terms of its schedule reflected existing 
terms and conditions. This was because it was a 
matter of unrefuted record in this matter that the 
union here had sought to reflect existing minimum 
conditions applying by award regulation in West- 
em Australia pursuant to a Federal award. It was 
also a matter of record that the Commission had 
required the union to serve its schedule of terms 
as amended in the course of long conference and 
hearing proceedings on all the respondents it 
sought to bind. It was also a matter of record that 
in respect of any named respondent about which 
there was any doubt as to service of the claim or 
as to functioning, the Commission required the 
union to confirm its pursuance of respondency in 
each instance. That resulted in a proper culling of 
named respondents. 

Further, it was a matter of witness evidence 
called on behalf of the union and also some 
respondents that the conditions sought in the terms 
of the union's schedule reflected minimum condi- 
tions consensually applying more widely across 
theatre and entertainment venues in Western 
Australia and elsewhere than those already apply- 
ing by way of award regulation (see the evidence 
of Ms McNae, Ms Barr. Mr Low and Mr 
Morrissey). 

(22) Further, it was a matter of record that the vast 
majority of respondents to the claim did not 
oppose the conditions sought by the union. 

(23) Further, there should be an appreciation of the 
wording of paragraph (a) with its "prima facie" 
condition. Hence, the union had met the test for 
the purposes of paragraph (a) of the First Awards 
Principle. 

(24) S.26 of the Act also applied. Insofar as this matter 
went, consideration had to occur of the fact of the 
number of respondents who did not and have not 
objected at any time to the terms sought by the 
union. It was open to the Commission to establish 
limited or different terms in respect of any of those 
respondents, but first they had to deal with the 
unions. 

(25) Hence, it should not be open to the objecting 
respondents to succeed in inhibiting the issue of 
an award in respect of the more than 80 
respondents who did not oppose it in its terms 
when such issue could not pre-empt or prejudice 
the respective positions of the objecting respon- 
dents. 

SUBMISSIONS IN RELATION TO APPEAL No. 1283 
OF 1993. 

Mr Caspersz (of Counsel), who appeared for Burswood, 
made a number of submissions, which we summarise 
hereunder:— 

(1) The onus lying upon the union to establish that an 
award should issue in accordance with the tests set 
out in the reasons for decision of the Commission, 
referring to the dicta of Brinsden J in Hamersley 
Iron Pty Ltd v. ADSTE {op cit), was not 
discharged because:— 
(a) The award was made binding a number of 

people who did not object to the application. 
(b) The award bound Burswood, but no terms 

and conditions of the award were prescribed 
to apply to Burswood. 

(c) It is logically nonsense to think that the union 
could come and discharge an onus that an 
award is necessary when effectively there is 
a blank document in substance. TTie Com- 
mission could not have been satisfied that the 
onus had been discharged by the union in the 
circumstances. Logically, if one accepts that 
the onus is on the respondent to discharge a 
burden, that, on the substantial merits of the 
case, an award must apply and must bind a 
person, one cannot do that without having 
regard to the terms and conditions of the 
award. 

(2) In any event, there was no evidence or no 
sufficient evidence of a number of crucial things 
which should have been held to have existed by 
the Commission before a decision could properly 
be made and an award issued to bind Burswood:— 

(a) There was no or no sufficient evidence that 
Burswood employed relevant persons or 
proposed to employ relevant persons, or that 
even if it did the conditions of employment 
of such persons were such as to require an 
award to be issued. There was undisputed 
evidence of the use by Burswood of agents 
who would provide entertainers who would 
perform acts at the Burswood premises. We 



were taken to the evidence of Mr Eley and 
Mr Morrissey in that regard. 

(b) Having gone through a s.32(6) arbitration, 
and not being satisfied that any terms and 
conditions of an award should apply to 
Burswood, the Commission had no power to 
make an order in effect "diving back" into 
s.32(2) conciliation proceedings with a fur- 
ther track up to s.32(6) arbitration. 

(c) There was no evidence of complaints about 
conditions at Burswood. 

(3) There was no power after a long and extensive 
arbitration to make such an order, and the 
Commission, if it proceeded further, would pro- 
ceed without jurisdiction in entering upon further 
conciliation proceedings and/or arbitration upon 
this application. The Commission was acting 
functus officio, because it had discharged its duty 
(and one infers power) to hear and determine the 
industrial matter. The Commission was not per- 
suaded about the terms and conditions which 
might bind Burswood. It was not therefore open 
to the Commission to make orders which were, in 
effect, directions pursuant to s.32(2) of the Act 
(see order 4, page 75 of appeal book No 1283 of 
1993, volume 1). 

(4) Alternatively, there were no sufficient or proper 
reasons given by the Commission for its decision 
in respect of Burswood. Mr Caspersz referred us 
to City of Wanneroo v. Holmes (1989) 30 IR 362 
at 376-377. He submitted that the reasons were 
insufficient because:— 
(a) It is necessary that there be evidence that 

there is live entertainment performed by 
employees or proposed to be performed by 
employees. 

(b) The terms and conditions under which they 
perform make it necessary, on the substantial 
merits of the case, to have an award made to 
bind them. 

(c) The Commission's findings that the Federal 
award has provided a source of reasonable 
and certain minimum regulation is not 
supported, for example, by Mr Morrissey's 
evidence. 

Mr Caspersz took us to a substantial amount of evidence, 
in his submissions, and we will consider that in these 
reasons. 

SUBMISSIONS IN RELATION TO APPEAL No. 1297 
OF 1993. 

Mr Blyth, who appeared for the CCI, made the following 
submissions, summarised:— 

(1) The Commission was required, as a matter of law, 
to apply the Wage Fixing Principles. 

(2) Ground 1 of the appeal complains that the 
Commission at first instance erred in finding that 
a new award that issues is, in fact, consistent with 
State Wage Principles, and, in particular, the First 
Awards Principle. This appears in the State Wage 
Decision of 31 January 1992 (72 WAIG 191 at 
203). 

(3) There was no or no sufficient evidence that the 
new award as issued by the Commission equalled 
or was consistent with the existing terms and 
conditions which at the time applied in the 
industry. 

(4) The terms of the new award were said to equal the 
terms of an existing Federal award, and those 
terms applied across Western Australia more 
widely than was otherwise required by the Federal 
award. There was no or no sufficient evidence to 
support that finding. 

(5) The Commission failed to have proper regard for 
the submissions by the CCI that the evidence, 
relating to what had been termed objecting 

respondents, should be excluded when they were 
to be divided and not affected by the common rule 
conditions which were then to follow and have 
application for those other than the objecting 
respondents (the objecting respondents were those 
who appeared at first instance). 

(6) The Commission at first instance erred in finding 
that the Federal award otherwise applied, that is 
the terms and conditions contained in the Federal 
award otherwise applied to a substantial part of the 
industry and to those persons who were said to be 
employers who were in fact in law not bound by 
that Federal award. 

(7) The Commission erred in finding that a vast 
majority of respondent employers did not oppose 
the conditions sought in the award, and this was 
simply an assumption by the Commission without 
evidence to support that finding or assumption. 

(8) In any event, this was not a relevant factor, and 
the onus remained on the union to satisfy the 
Commission that the First Awards Principle had 
been met. 

(9) The absence of an objection does not diminish in 
any way the requirement of the Commission to 
conduct a proper inquiry and to determine as a 
matter of fact what were the existing terms and 
conditions across the industry. 

(10) The First Awards Principle has not been satisfied. 
No sufficient findings in respect of each and every 
term of the award which subsequently issued had 
been made. That is findings as to the effect that 
each and every one of those terms and conditions 
in the award were indeed the terms and conditions 
which exist in the industry at the time of the award 
being made, determined as a result of the evidence 
in proceedings. 

(11) The First Awards Principle has not been satisfied 
in its particulars. In particular, paragraph (a) of the 
First Awards Principle was not satisfied and 
paragraph (d) was conceded not to have been 
complied with. 

As to paragraph (d), that was conceded not to 
have been complied with because the award did 
not express the total minimum rate in two parts, 
the base rate and the supplementary payment. 
Clause 7 only provided a total rate of pay on a 
weekly basis for each classification. Paragraph (d) 
was not therefore complied with. 

As to paragraph (a), there were a number of 
submissions:— 

(a) We were referred to Ms McNae's evidence 
where she gave evidence supporting the 
evidence of Mr Walsh as to the need for a 
State based award and the beneficial effect of 
the Federal award in the entertainment 
industry. We were also referred to the 
evidence of Ms Barr, Branch President of 
both the State and Federal union. 

(b) Next, it was submitted that there was no 
evidence that those who did not appear at 
first instance do not object. They simply do 
not appear to voice a consent or objection. 

(c) The inference which the Commission at first 
instance drew was not open to be drawn, 
according to Mr Blyth, from the fact of 
non-appearance. Further, it was submitted 
that Mr Morrissey's evidence should not 
have been considered to have any weight in 
relation to the proceedings, insofar as that 
evidence related to the common rule respon- 
dents. This was because the eventual conclu- 
sion of the Commission was that application 
No A 18 of 1989 should be divided, and that, 
sofar as the objecting respondents were 
concerned, was a matter for further consider- 
ation. In other words, the terms decided upon 
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were to apply to all of the parties other than 
the objecting respondents. 

(d) The First Awards Principle requires that the 
terms and conditions in the new award reflect 
the existing terms and conditions of those 
who are to be bound by them (see page 51 
of the transcript on appeal). 

(e) To the extent that Mr Morrissey's evidence 
assists, it says that the terms and conditions 
in excess of the award apply. 

(f) Further, there was no finding that Ms 
McNae's evidence that the terms and condi- 
tions contained in the Federal award were 
those generally obtaining in the industry (see 
Ms McNae's evidence at pages 380-408 of 
appeal book No 1283 of 1993. volume 1). 

(g) In addition, exhibits G2, G3, G4, G6, G7, 
G27, and G30, as well as D7, are evidence 
that the industry generally was not applying 
the Federal award, except where the Federal 
award applied. 

(h) The evidence therefore did not lead to a 
conclusion that the Federal award rates and 
conditions existed widely across the industry 
which it was sought to cover by this award. 

(i) As to the First Awards Principle, it was 
submitted that prima facie that meant that 
there should be no increase in the wage rates 
arising from a new award. 

(j) Further, conditions in all new awards should 
be prima facie those already applying to 
employees to be covered by the award. 

(k) Mr Biyth accepted that the test was a prima 
facie test under the First Awards Principle. 
However, he submitted that as a result some 
employers were paying less and some more 
currently. 

(1) The First Awards Principle, Mr Blyth sub- 
mitted, seeks to deal with that by also 
requiring the rates to be fixed, having regard 
for the appropriate relativities. We were 
referred to FCU and Others v. Peko Mines 
(NL) and Others 111 CAR 899 which dealt 
with the difficulty of trying to identify what 

rates are in some circumstances. In this case, 
the evidence does not go far enough to satisfy 
the requirements which the Commission 
ought to have found should have been 
satisfied, so the submission went. 

(m) Further, it was submitted that the Commis- 
sion at first instance made no findings as to 
whether or not the rates which are prescribed 
in the award which issued have, in any way, 
been tested as to the relativities which ought 
to apply or should not apply. 

(n) Hence, the complete absence of any finding 
in respect of that leads to a conclusion that 
that part of the Principle was not addressed, 
or, at least, not sufficiently addressed (we 
were taken to CSA v. Joint House Committee 
of the Parliament of WA 67 WAIG 1153 at 
1154). 

(o) The existing rates must be reflected unless it 
can be shown that it is inappropriate to do so. 
That was the submission. 

(p) Further, if the existing rates are not to be 
reflected in the award, the onus is on the 
parties to show that there ought to be some 
other outcome. Hence, to the extent that the 
decision seeks to do something other than 
applying the existing terms and conditions 
which are not the provisions of the Federal 
award, then the onus upon the applicant was 
not satisfied (see Re Crown Employees 
(Dental Therapists) Award [1984] 9 IR 300 
and FCU v. Ansett Transport Industries 

(Operations) Pty Ltd t/a Ansett Pioneer and 
Others 68 WAIG 846). The latter case was 
said to be authority for the proposition that 
it is a mistake to adopt a Federal award as a 
guide rather than determining what the 
existing rates and terms are which actually 
exist in the industry. That is what the 
Commission did, it was submitted. 

Mr Walsh, who appeared for the respondents, made a 
number of submissions. They included:— 

(1) Burswood, by its own evidence, was a major 
player in the game. 

(2) An agent for performers is not and should not be 
an employer under the Employment Agents Act 
1976. 

(3) Mr Eley's evidence was unsatisfactory, but he 
admits that there was direct employment at 
Burswood (see pages 301-302 of appeal book No 
1283 of 1993, volume 1). 

CONCLUSIONS. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12, and the Principles applicable 
in House v. The King 55 CLR 499 and recently referred to 
in BHP Iron Ore Ltd v. TWU 73 WAIG 529 apply. It is for 
the appellant to establish that the exercise of discretion 
miscarried, insofar as the exercise of discretion is attacked 
by the grounds of appeal. 

APPEAL No. 1297 OF 1993. 
The appellant's case upon this appeal turned upon the 

assertion that the Commission at first instance had erred 
because it had failed to apply the First Awards Principle, one 
of the Wage Fixing Principles. We now set out the text of 
that Principle in full (72 WAIG 191 at 203):— 

"FIRST AWARDS AND EXTENSIONS TO EX- 
ISTING AWARDS 

(a) In the making of a first award, the long established 
principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) In awards regulating the employment of employ- 
ees previously covered by a Federal award or 
determination, existing Federal award rates and 
conditions prima facie will be the proper award 
rates and conditions. 

(d) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (ie. base rate) and a 
supplementary payment which bear a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment" 

It is, of course, the duty of the Commission to apply the 
Wage Fixing Principles (see RRIA v. AMWSU and Others 
73 WAIG 1993 at 1999 where Nicholson J said):— 

"Where a General Order is made pursuant to this 
subsection it is made for the purpose of "giving effect 
to that National Wage Decision". The words "giving 
effect to" seem to me to indicate a legislative intention 
that the General Order is to be applied; that is, that it 
is to be given effect to. The making of a General Order 
therefore requires more than that the Commission act 
consistently with the Principles; it requires that the 
Commission apply those Principles. Each of the 
Principles referred to is the subject of a General Order 
in the sense referred to in the CWA case (supra) at 
3245-6. 
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the Commissioner was only to be resolved by reference 
to the Principles (our underlining). Although the 
appellant's case before him urged that he treat the 
application as one for a substitute award, it was in fact 
an application for a new award and therefore attracted 
the application of the First Award principle. The 
Commissioner in fact chose to apply the Comparative 
Justice Principle (although not urged to do so by either 
party). As the Full Bench saw it, that led to the same 
result." 

However, it is trite to say that, in applying the Principles, 
it is necessary for the Commission to interpret the Principles 
in the same manner as any legal document to ascertain what 
it is is being applied and how such Principles ought to be 
applied. 

First, we turn to paragraph (d) of the First Awards and 
Extensions to Existing Awards Principle. That prescribes 
that a first award, when made, shall contain a minimum rate 
for each classification of employee covered by it. 

Further, the total minimum rate determined for each 
classification will be expressed as a minimum rate ((ie) a 
base rate) and a supplementary payment which bears a 
proper relationship to the rates for relevant classifications 
in other minimum rates awards. 

The Commission at first instance found, and it was so 
conceded, that the schedule of terms sought did not meet 
paragraph (d) of the First Awards Principle, because it did 
not express the total minimum rate. 

In the end, the Commission issued the award, notwith- 
standing that there was not a provision in the award as 
required by paragraph (d). 

The Commission, then having accepted the submission 
that the union's schedule did not comply with the award, 
said (see page 71 of appeal book No 1283 of 1993, volume 
1) that the union would be required to express the minimum 
wage rates which it sought in two columns. 

The Commission said, however, that, in all of the 
circumstances of the length of the proceedings and the 
findings of a need for an award, time should be allowed for 
that to occur. The Commission added "This provision will 
be made in the Orders which issue". 

Order 6 of the order of the Commission then went on to 
provide:— 

"That Clause 7.—Rates of Pay of the Schedule shall 
operate for a term of 6 months from the beginning of 
the first pay period on or after the 14th day of 
September 1993 during which period the matter of the 
base rate/supplementary payments requirement of the 
First Award Principle shall be addressed." 

Paragraph (d) does not admit of a six month period after 
the making of a first award to enable the award to comply 
with the Principles. 

The ground of failure to take into account a relevant 
consideration in the making of an administrative decision 
can only be made out if a decision-maker fails to take into 
account a consideration which he is bound to take into 
account. What factors a decision-maker is bound to consider 
in making the decision is determined by construction of the 
statute conferring the discretion. If the statute expressly 
states the considerations to be taken into account, it will 
often be necessary for the Court to decide whether those 
enunciated factors are exhaustive or merely inclusive. If the 
relevant factors, and in this context we use this expression 
to refer to the factors which the decision-maker is bound to 
consider, are not expressly stated, they must be determined 
by implication from the subject matter, scope and purpose 
of the Act. 

Not every consideration that a decision-maker is bound 
to take into account will justify the Court setting aside the 
impugned decision and ordering that the discretion be 
re-exercised according to law. A factor might be so 
insignificant that the failure to take it into account could not 
have materially affected the decision (see Baldwin and 
Francis Ltd v. Patents Appeal Tribunal [1959] AC 663 at 

693, Hanks v. Minister of Housing and Local Government 
[1963] 1 QB 999 at 1020, Reg v. Chief Registrar of Friendly 
Societies; ex parte New Cross Building Society [ 1984] QB 
227 at 260, Reg v. Bishop of London (1889) 24 QBD 213 
at 226-227, and Reg v. Rochdale Metropolitan Borough 
Council; ex parte Cromer Ring Mill Ltd [1982] 3 All ER 
761 at 769-770). A similar Principle has been enunciated in 
cases where regard has been had to irrelevant considerations. 

The limited role of a Court exercising a discretion must 
constantly be borne in mind. It is not the function of the 
Court to substitute its own decision for that of the 
administrator by exercising a discretion which the legisla- 
ture has vested in the administrator. Its role is to set limits 
on that discretion, and a decision made within those 
boundaries cannot be impugned (see Minister for Aboriginal 
Affairs and Another v. Peko-Wallsend Ltd and Others 162 
CLR 24 at 39-43). 

What then is the situation with the Wage Fixing 
Principles? They are a compulsory relevant consideration. 
We have referred to what Nicholson J, with whom Wallwork 
and Owen JJ agreed, said in RRIA v. AMWSU and Others 
73 WAIG 1993 at 1999. His Honour applied CWAI v. 
FMWU and Others 69 WAIG 3219 at 3226 and In re the 
Western Australian Industrial Relations Commission; ex 
parte CWAI; FCt SCt of WA; Library No 920178; 27 March 
1992. 

Applying those Principles then, the Commission had a 
duty to resolve the application by reference to the Principles. 
This requirement was relevant, in fact, to take into account 
the Principle and apply it as a relevant consideration. In fact, 
the application was only to be resolved by reference to the 
Principles, and it was with the exception of paragraph (d) 
of the First Awards Principle. 

It was not applied because the Commission by its order 
issued an award to operate from the first pay period on or 
after 14 September 1993. In any event, however, compliance 
with paragraph (d) was postponed beyond the date when the 
award commenced to operate. 

Of course, applying the Principles depends on what the 
Principles mean. This involves, as we have said above, an 
interpretation of the Principles as a legal document. Some 
Principles may be mandatory in terms, some may be 
directory or discretionary. 

Paragraph (d) of the First Awards Principle is expressed 
in mandatory terms. In that paragraph (d) was not applied 
the Principle was not applied. 

S.49 of the Act is expressed disjunctively as the Full 
Bench has held (see the reference to this by the Industrial 
Appeal Court in RRIA v. AMWSU and Others 70 WAIG 
2083). The question is whether the Full Bench, having found 
as it has, should quash the decision, or suspend it and remit 
the matter. 

In the circumstances, the Commission's discretion mis- 
carried in its exercise. However, the matter is one which is 
remediable by suspending the decision and remitting the 
matter to the Commission to be heard and determined 
according to law and these reasons. S.49(5)(b) contemplates 
such a matter of error being remedied. 

Next, of course, it was submitted that paragraph (a) of the 
same Principle was not complied with. The Commission 
held that Equity had established that the terms of the 
schedule to the application reflected existing terms and 
conditions. This was said to be for a number of reasons. 
Firstly, it was said to be a matter of unrefuted record that 
Equity had sought to reflect existing minimum conditions 
applying by award regulation in Western Australia pursuant 
to a Federal award. That was plainly the evidence of Mr 
Walsh. It was not negated in evidence or otherwise, and the 
Commission was entitled to so find. 

The Commission also observed that it had required the 
union to serve its schedule of terms, as amended, in the 
course of a long conference and hearing proceedings, on all 
of the respondents which Equity sought to bind. 

Further, the Commission observed that it was a matter of 
record that in respect of any named respondent about which 
there was any doubt "as to service of the claim or as to 
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functioning, the Commission required the union to confirm 
its pursuance of respondency in each instance and this 
resulted in a proper culling of named respondents". 

More fundamentally, and secondly, the Commission 
found, on the evidence called on behalf of Equity and of the 
respondents, that the conditions sought in terms of Equity's 
schedule reflected minimum conditions consensually apply- 
ing more widely across theatre and entertainment venues in 
Western Australia and elsewhere than those already apply- 
ing by way of award recognition. 

The Commission referred to the evidence of Ms McNae, 
Mr Low, and Mr Morrissey. 

Next, the Commission relied on the fact that the vast 
majority of respondents did not oppose the conditions, and 
concluded that Equity's position was reasonably established 
in respect of those respondents who did not object. 

Further, having regard to s.26 of the Act, the Commission 
was required to have cognisance of the fact of the number 
of respondents who, having been served, did not object. This 
did not pre-empt the situation for those who did object 
because the fact of a meeting of paragraph (a) of the First 
Awards Principle by the union would not preclude a proper 
evaluation of the circumstances of those particular respon- 
dents in objection, the Commission held. 

The Commission then held that it was open to it to 
establish limited or different terms in respect of any of the 
objector respondents (compared to the terms contained in 
the award. No A 18 of 1989, which issued (see pages 48-49 
of appeal book No 1283 of 1993, volume 1)), but observed 
that the objector respondents first had to deal with the union, 
Equity, with a view to first establishing the particulars of 
their respective concerns. The Commission said that it 
would decide the claim to allow for the further pursuance 
of the questions of terms to apply to the respondents who 
had objected to the claim. 

However, it was, the Commission said, not open to the 
objecting respondents to succeed in inhibiting the issue of 
an award in respect of more than 80 respondents, who did 
not oppose it in its terms when such issue could not pre-empt 
or prejudice the respective positions of the objecting 
respondents. 

It is apparent, from the evidence which we have 
endeavoured to summarise above, that the terms of the 
Federal award were applied in the industry, that they were 
certainly suggested as a basis for negotiation of the 
remuneration of entertainers or performers, and that some 
agents relied on them. However, other agents and employ- 
ers, on the evidence, did not. 

There was evidence that there were payments made both 
above and below Federal award rates in areas where the 
Federal award did not apply. However, Equity's suggestion 
of the award as a basis for negotiation is, on Mr Walsh's 
evidence, given as an answer to all inquirers as to the rates 
payable in the industry. 

There was certainly evidence of some use, and not 
insignificant use, of the Federal award conditions, outside 
its area of application. However, it could not be said that 
they were the sole existing rates and conditions across the 
industry sought to be covered by the issue of the award. 

Some attention should be paid to the plain words of the 
First Awards Principle (paragraph (a)). In the making of a 
first award (as it was not disputed to be) this was prima facie 
the first consideration ((ie) the existing award conditions). 
The words "prima facie", in this context, have been 
interpreted to mean "at first glance or without having 
considered any extenuating factors" (see Association of 
Employers of Waterside Labour v. Australian Stevedoring 
Supervisors Association (1983) 290 CAR 339). 

Further, the Australian Commission will depart from 
existing wages and conditions where they operate unfairly 
(see Meat and Allied Trades Federation of Australia and 
Others v. Australasian Meat Industry Employees Union and 
Others (1984) 294 CAR 424). 

Some attention should be paid, too, to the decision in FCU 
and Others v. Peko Mines (NL) and Others (op cit) where 

the Full Bench (Kirby CJ, Moore J, and Findlay C) held at 
page 916:— 

"As this is therefore a first award it is proper for us 
to look at rates now being paid and conditions of 
employment now in operation. We have before us an 
industrial dispute regarding an isolated group of 
workers who have never had award coverage before 
and justice and reasonableness requires us to fix for 
them a proper wage. In our view it would be neither 
just nor reasonable to ignore the rates which employers 
have chosen to pay even though the task of using them 
as a guide is difficult because of the many divergencies 
which exist. 

This approach is consistent with the attitude of 
Federal arbitral tribunals to the making of first awards 
since the time of Higgins J. (See for example the 
Marine Cooks case of 1908 (2 CAR 55))." 

That case illustrates the issue of a first award in 
circumstances similar to this. 

We were also taken to CSA v. Joint House Committee of 
the Parliament of WA (op cit) per Fielding C. 

The Commission there observed that the import of the 
Principle relating to first awards required first awards to 
reflect existing salaries and conditions of employment 
unless they can clearly be shown to be inappropriate. 

In our opinion, the clause means this. In the making of 
a first award the main but not the only consideration is prima 
facie the existing rates and conditions. "Prima facie'' means 
that existing rates and conditions are to be applied unless it 
is unjust, unfair, or otherwise inappropriate to apply them. 
A prima facie position is one also which is, of course, open 
to rebuttal (see Re Crown Employees (Dental Therapists) 
Award (op cit) at page 303). In our opinion, if one set of 
terms and conditions have broader application than any 
other set of terms and conditions, a proper application of the 
First Awards Principle, which is a provision drawn up by 
industrial tribunals to regulate industrial relations, is to hold 
that the terms and conditions are, most presumably, the 
existing terms and conditions. 

In addition, aside from the application of the Principles, 
when making a first award for any industry, care has to be 
taken lest legally imposed regulations should have results 
unforeseen either by the Commission or by any of the 
interested parties. It is probably for that reason that 
award-making authorities have, when making a first award, 
always paid great attention to the existing conditions under 
which the industry was being carried on. The conditions 
which the employees had won for themselves indicated 
conditions which were at least practical because existing and 
they formed a basis upon which an award might be built up 
(see In Re Hospital Nurses (State) Award 35 AR NSW 247 
at 251). That is an apposite observation here. 

In this case, it is quite plain that there are different wages 
paid, and, to some extent, different conditions applying in 
that part of the industry not the subject of the Federal award. 
In this case, too, the evidence revealed consistent attempts 
to use the tenns of the Federal award in that area and some 
not insignificant use of it, including even a knowledge of 
existing minimum conditions at Burswood. 

There was also evidence which demonstrated adherence 
to such provisions of the Federal award as having a local 
band play as a support act for international performers at 
Burswood. It is also quite plain that there was resistance to 
use of terms and conditions of the Federal award being 
applied. In the end, in our opinion, the Commission was not 
able to find, on the evidence, that these could be said to be 
the existing terms and conditions in the industry on as wide 
spread a basis as the Commission found. 

In our opinion, too, FCU v. Ansett Transport Industries 
(Operations) Pty Ltd t/a Ansett Pioneer and Others (op cit) 
is not authority for the proposition that the best guide where 
existing rates are not appropriate is not a Federal award. 

In this case, it was quite plain, as we have said, that the 
Federal award was not the sole set of terms and conditions 
which applied de facto, but they were applied to a significant 
extent. The existing rates, if they are identifiable, are not the 



sole even though they are the main consideration. There was 
evidence of the application of rates lower than the Federal 
award and rates higher than the Federal award as far as 
payment and conditions were concerned. 

We think that Mr Blyth's submissions on this ground can 
be answered in this way. Firstly, if there were not sufficient 
evidence of sufficiently widespread existing rates and 
conditions, then, as a matter of reality, there were no existing 
rates and conditions to be applied, or it would be unjust to 
apply them, and, hence, prima facie, even though they were 
the main consideration prima facie, application would be 
rebutted because it might be unfair, unjust, or inappropriate 
to regard rates and conditions which were not widespread 
as a benchmark under the Principle. Accordingly, the 
Commission made a decision based on the evidence before 
it that the rates and conditions applied by the Federal award 
were, as a matter of equity, good conscience, and the 
substantial merits of the case, the rates and conditions which 
should apply. Alternatively, and in our opinion, perhaps 
more validly, it might be correctly said that, in this case, 
there was, in any event, sufficient evidence that the Federal 
award rates and conditions were widely enough used to be 
treated as existing rates and conditions. In either event, 
paragraph (a) of the First Awards Principle was applied, 
insofar as it was applicable. 

Mr Blyth submitted that there was no or no sufficient 
evidence that the new award equalled or was consistent with 
the existing terms and conditions which at the time applied 
in the industry. The answer is, of course, that there was 
evidence that it reflected to a large extent the terms of the 
Federal award which was known and used to a significant 
extent in the industry in those areas not regulated by an 
award. 

Mr Blyth submitted that the Commission at first instance 
failed to have proper regard for the submissions by the CCI 
that the respondents who objected should not be affected by 
evidence relating to and by the common rule conditions 
which were then to follow. 

In our opinion, the evidence which was given related to 
all the respondents and the necessity for an award. That 
included evidence which involved Myer (WA) Stores 
Limited, Burswood, St Martins Properties (Aust) trading as 
Karrinyup Shopping Centre, and Adventureworld (WA) Pty 
Ltd trading as Adventureworld, and upon which the 
Commission at first instance concluded an award should 
issue. In the end, that objection is answered to a great extent 
by the dividing off of the question of what conditions should 
apply. That there was sufficient evidence on which it was 
found that an award should issue was not demonstrated as 
erroneous. 

It was open to say that the terms and conditions contained 
in the Federal award were applied significantly to part of the 
industry. 

In addition, of course, there was evidence of remuneration 
below those standards and evidence that some performers 
felt constrained to accept less so that they would obtain 
work. 

We agree, too, that it was not relevant to the discharge 
of any onus upon Equity to establish that the First Awards 
Principle had been complied with, and to find that the vast 
majority of respondent employers did not oppose the award. 
However, that does not detract from the fact that the 
Principle was complied with by the Commission in making 
the award. The Commission inquired as to the existing areas 
in the industry. The Principles still have to be applied in 
relation to A 18A, B and C ((ie) the divided off matters). 

It was submitted, too, that no sufficient findings in respect 
of each and every term of the award which subsequently 
issued was made. However, in our opinion, it was not in 
dispute that the award sought was substantially in similar 
terms to the Federal award and that that equated to existing 
rates in the industry. There was, too, ample evidence from 
Mr Walsh, Mr Morrissey, Ms McNae, and others of the 
application of its terms. In this case, prima facie one could 
not hold that any terms applied in the industry on any 
significant basis, except the Federal award. Because of that, 
it was no misapplication of the Principles and certainly in 

accordance with equity, good conscience, and the substan- 
tial merits of the case for the Commission at first instance 
to find as it did. Indeed, part of those substantial merits was 
the non-objection by so many employers, which was a 
relevant consideration, and that is how the Commission, in 
our opinion, found. 

In the absence of a common rate of pay and conditions, 
we see nothing exceptionable in striking a benchmark based 
on the Federal award rates and conditions. It is and was a 
known and significantly used set of rates and conditions. It 
sits in the middle between lower and higher rates which were 
paid, and it was not objected to by the majority of 
respondents who had an opportunity to object. As a matter 
of the equity of the matter and the interests of employers, 
it was open to draw an inference that it was fair to make an 
award which was not objected to in its terms by the bulk of 
named respondents, all other things being equal. In our 
opinion, too, there was no failure to comply with paragraph 
(a) of the First Awards Principle. 

Next, it was submitted that no finding had been made as 
to whether or not the rates prescribed in the award had been 
tested as to relativities. It was submitted, therefore, that that 
leads to a conclusion that that part of the Principle was not 
addressed. For ourselves, we are quite unable to see that that 
requirement exists. 

APPEAL No. 1283 OF 1993. 
We refer to the submission that Burswood, on the 

evidence, did not employ persons in the entertainment 
industry. The Commission at first instance made a finding 
(see page 46 of appeal book No 1283 of 1993, volume 1), 
after an accurate summation of the evidence before it, that 
there existed employer/employee relationships and some 
where parties believed that some arrangements were not 
were in fact employer/employee relationships (see page 47 
of appeal book No 1283 of 1993, volume 1). This was a 
finding that related broadly to the industry. 

There was a specific finding (see page 49 of appeal book 
No 1283 of 1993, volume 1) that Burswood should be named 
as a party. Implicit in that, and read with the Commission's 
earlier finding, was a finding that Burswood employed 
entertainers. A performing artist can certainly be an 
employee (see Zuijs v. Wirth Bros Pty Ltd 93 CLR 561). 

Burswood does and did conduct live entertainment at a 
number of venues at its Resort, and, indeed, there was 
evidence that hundreds of performances occurred over 
several years (that was Mr Eley's evidence). 

There was evidence of negotiations through Mr Low of 
Bullshot Management. There was evidence, too, that 
Burswood negotiated with theatrical agents, etc, acting on 
behalf of artists, performers, entertainers, etc. There was 
evidence, too, that agents were paid by Burswood on invoice 
the artist's fee and agent's fee. There was evidence that 
performers offered their services which were paid for by 
Burswood. Tax was not deducted, but that was because, on 
the evidence, there was a lack of administrative facilities at 
Burswood. 

All acts were vetted by Mr Morrissey and before him by 
Mr Eley. One act, on one occasion, was terminated as being 
unsatisfactory. The venues, staff, and lighting were supplied 
and generally sound mixers were supplied. Performers were 
told the times at which and the periods during which they 
were required to perform by Burswood. The performers, for 
the most part, merely provide their services as entertainers 
and performers. There was no evidence (see Mr Low's 
evidence) that any agent did employ performers or that they 
were more than agents, as that term is defined in the 
Employment Agents Act 1976. Mr Low merely said that it 
was possible that there were agents who employed perform- 
ers. However, there was sufficient evidence, whether 
through agents or not, that performers were employed at 
Burswood. These were contracts of personal service for 
performers who were remunerated. In relation to the 
performances and the performers, there was, on the 
evidence, a right of supervision and control exercised by 
Burswood and by no-one else, and whilst there they were 
plainly part of the organisation (see Stevens v. Brodribb 
Sawmilling Co Pty Ltd 160 CLR 16). 
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An "employee" was defined in s.7 of the Act, at the time 
the matter was heard, to mean as follows:— 

" "employee" means— 
(a) any person employed by an employer to do work 

for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in the delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, 

but does not include any person engaged in domestic service 
in a private home unless— 

(e) more than 6 boarders or lodgers are therein 
received for pay or reward; or 

(0 the person so engaged is employed by an 
employer, who is not the owner or occupier of the 
private home, but who provides that owner or 
occupier with the services of the person so 
engaged;" 

These persons came within definition (a) of that defini- 
tion. 

We now turn to the submission by Mr Caspersz that there 
was an onus upon Equity to establish the need for an award. 
He relied upon the well known dictum of Brinsden J in 
Hamersley Iron Pty Ltd v. ADSTE (op cit) at page 853 
where His Honour said:— 

"No doubt where a Union seeks an award for those 
persons over whom it has industrial coverage, and there 
is no bona fide opposition to it, a Commission will 
usually form the view that the substantial merits of the 
case require the making of an award but before 
reaching that conclusion it would need to consider all 
the other provisions of section 26(1) as, for example, 
the interested persons immediately concerned whether 
directly affected or not and where appropriate the 
interests of the community as a whole. I do not think 
it proper to erect as a proposition of law previous 
rulings that a union is prima facie entitled to an award. 
In all cases it will be necessary to reach the decision 
in the light of the provisions of section 26 and it would 
seem the union which desires an award would have the 
burden of establishing that on the substantial merits of 
the case an award should be made. In this particular 
case the Commissioner clearly formed the view the 
substantial merits did not justify making the award and 
the question is whether, as a matter of law, the majority 
erred in overturning that decision." 

The onus lay, of course, on Equity at first instance on that 
authority to satisfy the Commission in terms of s.26 of the 
Act that an award should issue. 

Mr Caspersz's submission was that, because, after a 
lengthy hearing, the Commission at first instance made an 
award which merely named the parties bound by it, and that 
it prescribed no terms of the award but embarked on a new 
process of conciliation and arbitration, then, ipso facto, the 
Commission could not have been satisfied that that onus was 
discharged. 

That, of course, does not follow. The Commission was not 
persuaded what the precise terms should be, but was 
persuaded that an award should be made. That is not to say 
that an award was made. 

We now turn to a further submission. That submission 
was that the orders made by the Commission in relation to 
the objector respondents, and, in particular, Burswood, the 
question of what conditions should be contained in the 
award should be the subject of further conciliation and 
arbitration under s.32 of the Act was made functus officio. 

Accordingly, the Commission had erred in law in making 
such an order. The only award which it made in respect of 
the objector respondents was that the award which it made 
would bind, inter alia, the objector respondents named 
therein, as well as Equity. The submission went on. The 
matter before the Commission was an industrial matter 
which was the subject of conciliation and was then heard and 
determined in accordance with s.32 of the Act. The 
Commission, having dealt with the matter in accordance 
with s.32 of the Act, could not recommence dealing with the 
matter by holding a further conciliation conference, in fact 
a new one, and then further hearing and determining the 
matter, if necessary, anew by way of arbitration. This, as we 
understand the submission, was because the Commission 
had exhausted its powers. No authority was cited to us on 
this point. 

The Full Bench did raise with Mr Caspersz the question 
whether an order purporting to make an award which 
contained no terms or conditions could, in fact, constitute 
an award. An award is not defined in the Act, except as an 
award made under this Act. There is no prescription of what 
must be contained in an award. S.34 of the Act prescribes 
that the decision of the Commission shall be in the form of 
an award, order, or declaration. 

Some consideration of what an award is, is required. 
Under the Industrial Arbitration Act 1912-1952, an award 
was referred to, inter alia, in s.81. It was obviously intended, 
by virtue of s.81, to be made in connection with a dispute. 
S.83 required such an award to contain what appear to be 
some minimal ingredients. That prescription does not exist 
in the current Act. S.84 of the Act empowered the Court to 
make orders as to the operation of the award. 

In our opinion, an award constitutes something more than 
an order or direction. An award generally sets out to 
prescribe a set of conditions to govern relations between 
employers and employees. S.37 of the Act envisages that 
although there is no prescription that it do so. An award 
enables incidents to be attached to a contract of service (see 
Amalgamated Collieries of WA Ltd v. True [1937] 59 CLR 
417). 

It might be said that, historically, it was the duty of the 
Commission to make an award as to a dispute of which it 
has cognisance if it could not get an agreement under s.32, 
unless it has not been established that an award should issue 
(see ABLF v. Archer and 569 Others 7 CAR 210 and 
Federated Engine Drivers and Firemen's Association of 
Australasia v. Colonial Sugar Refining Co Ltd and Others 
11 CAR 197). What that leads to is this. When the 
Commission is seized of an industrial matter by virtue of s.7 
and s.23, it is required to deal with the matter in accordance 
with s.32. It then has a number of powers and functions 
under s.32. 

Firstly, the Commission is required, by the use of the 
mandatory word "shall", to endeavour to resolve a matter 
by conciliation, unless it is satisfied that the resolution of 
the matter would not be assisted by so doing. It is also 
empowered to make orders or give directions of what we 
might call an interim nature. However, inter alia, if the 
Commission does not endeavour to resolve a matter by 
conciliation, or having endeavoured so to do, is satisfied that 
further resort to conciliation would be unavailing or further 
the Commission is requested by all of the parties to the 
proceedings to decide the matter by arbitration, then it may 
decide the matter by arbitration. Those two steps ((ie) 
conciliation and arbitration) are what occurred here. What 
has therefore occurred is that the Commission conciliated 
and arbitrated the industrial matter before it. The Commis- 
sion has then purported, having partially arbitrated the 
matter, to embark on a process of conciliation and arbitration 
in relation to that part of the matter which it did not resolve 
by the arbitration, the subject of its orders at first instance. 
It is that that Mr Caspersz submits it cannot do. He 
submitted that the Commission, as we understand it, has 
exhausted its powers under s.32 of the Act, and is functus 
officio. The order therefore made that there be further 
conciliation and arbitration is incompetent. 
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In "Functus Officio and the Prerogative Writ of Prohibi- 
tion" 7 MULR 507, Mr Sundberg says this:— 

"Once proceedings have begun in the tribunal, but 
not until they have begun, prohibition may be obtained 
at any time until they are finished .... if the proceedings 
have ended, the lower tribunal is said to be functus 
officio and prohibition ceases to be available." 

(See, too, Estate and Trust Agencies (1927) Ltd v. 
Singapore Improvement Trust [1937] AC 898 on this 
Principle). 

In R v. Connell and Another; ex pane The Hetton Bellbird 
Collieries Ltd and Others 69 CLR 407, the High Court held 
that a local industrial authority which was required not to 
determine in accordance with the law the rights or duties of 
persons under the law but to formulate rales for future 
conduct in industrial matters, was functus officio once an 
award was approved by the Minister and filed in the 
Commonwealth Court of Arbitration. 

In RRIA v. AMWSU and Others 70 WAIG 2083 at 
2085-2086, Brinsden J discussed the doctrine of functus 
officio in the following terms:— 

"It is said that the Commissioner is functus officio, 
that is to say, he cannot further consider the matters the 
subject of the Award which has been quashed. In 
Halsbury's Laws of England 4th ed vol 29 at p. 390 
when dealing with the duties of justices, it is said that 
they are functi officio when they have discharged all 
their official functions in a case. Thus, in criminal 
proceedings, they may not re-open the case after 
sentencing the accused or after committing him to the 
Crown Court for sentence, and a number of authorities 
are cited to support that statement. However, it is 
apparent from a study of those authorities that the 
justices do not become functi officio unless and until 
they have completed all the judicial functions in the 
case before them. In this particular case, the decision 
of the Commissioner, if quashed, means that he has not 
made a decision at all, and as Lord Reid pointed out 
in Ridge v. Baldwin a body with a power to decide 
cannot lawfully proceed to make a decision until he has 
afforded to a party the proper opportunity to state his 
case. In Davies v. Howe Bridge Spinning Co. Ltd 
(1934) 27 BWCC 207 the Court of Appeal was 
concerned with a case where a referee in a workers' 
compensation claim had failed to carry out in the matter 
before him the requirements of the regulations by 
omitting to give to the employer a notice as would 
entitle him to attend at the time and place of 
examination of the workman. The medical referee 
certified a date of disablement, but it was held that 
owing to his failure to comply with the regulations the 
certificate was invalid. The workman having died in the 
interim, his widow filed a request for arbitration but the 
employer objected to the validity of the medical 
referee's report on which the claim was based. The 
County Court Judge ultimately ordered that the matter 
should be again referred to the medical referee to 
enable him to comply with the regulations. The 
employer appealed from that order on the grounds the 
medical referee was functus officio. That claim was 
rejected. Slesser L.J. at 217 said: 

It is argued by Mr Dale that the medical referee 
was functus officio. It seems to me, however, that 
his position was exactly the opposite because so 
far from being functus officio he had not 
performed his duty as referee on the reference sent 
to him because he had not heard the employer 
before making the certificate, and therefore he had 
not issued a certificate .... In the present case no 
decision in law was ever arrived at, and so far 

from the medical referee being functus officio the 
complaint, and the valid complaint is he never 
performed his duty at all. 

Romer L.J. was of the same opinion, stating that: 
how it can be said that a person is functus officio 
when he has never performed his duty at all? 

In this case I do not believe, if the decision of the 
Commissioner is quashed, he is functus officio so far 
as the matters concerned in the Award were purported 

' to be determined (it is not suggested he is functus 
officio in relation to the other matters). It is unfortu- 
nate, perhaps, that Commissioner may take up these 
questions again when he has expressed what can only 
be read as rather decided views, but I cannot see any 
power in this Court or, indeed, the Full Bench as the 
law presently stands, to order that some or other 
Commissioner should take up consideration of these 
issues. In any event, I think that had the matter been • 
one which this Court could have made an effective 
order, I would not be inclined to do so because the 
matters that were canvassed in this Award are only a 
small portion of the total of the matters which will 
ultimately be comprised in a further full award or 
awards." 

In that case, the Commission was held not to be functus 
officio when the matters canvassed in the issue of one award 
were only a small portion of the total of the matters which 
would ultimately be comprised in a further full award or 
awards. This was because the Industrial Appeal Court 
quashed a decision which it characterised as a part award 
dealing with certain aspects of the matters, the subject of 
arbitration (see per Brinsden J in RRIA v. AMWSU and 
Others 70 WAIG 2083). 

In our opinion, even without authority, we think that it is 
sufficient to say that a declaration or order in effect that there 
will be a binding award is not an award. There has, however, 
been an order or declaration in that respect and that complies 
with s.34 of the Act. 

We would add that an award, although not defined or 
given minimum form in the Act, embraces a set of teims and 
conditions which purport to govern employment in an 
industry in some detail at least. 

Insofar as there was a dispute at the heart of this industrial 
matter, no award was made in relation to it. One was of 
course applied for. 

Functus officio means that the Commission, on the 
authorities, has nothing further to do to carry out what the 
Act requires, etc, to do for the proper exercise of its 
jurisdiction and powers. 

Mr Caspersz's submission was that there was nothing 
further which the Commission could do in the exercise of 
the jurisdiction and powers conferred on it by s.32 of the 
Act, it having exhausted its power by making the orders 
which it did. Hence, insofar as the orders which the 
Commission made, these were incompetent in that they 
purported to recommence the process of conciliation, 
hearing and determination which was exhausted by the other 
orders. 

Put shortly, the jurisdiction and powers expressed in the 
plain words of s.32 of the Act did not encompass a repeat 
of the process. Put another way, the Commission was 
required by s.32 to hear and determine the matter, that is all 
of the matter (subject to powers exercisable under s.27 of 
the Act, including the power to adjourn). It did not do what 
it was duty bound to do. 

Some assistance in understanding the Commission's error 
can be derived from the extension of what the Commission 
did. One could conceivably, having embarked on the course 
of a new process, then repeat the same order concerning 
further s.32 process and the matter could, in theory, never 
end. 

In our opinion, the Commission had exhausted its 
function under s.32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and 
determined. 

Alternatively, the order was incompetent because the 
Commission's duty to hear and determine the matter was not 
completed and the order purporting to commence s.32 
proceedings was incompetent as being ultra vires. 

In our opinion, the Commission erred and the orders were 
incompetent. 
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Mr Caspersz's submissions that there were no sufficient 
or proper reasons for its decision, although put in the 
alternative, require some attention. He referred us to City of 
Wanneroo v. Holmes (op cit) as authority for the submission 
that insufficient reasons were given by the Commission for 
its decision. The duty to provide reasons has been 
considered by the Industrial Appeal Court in RRIA v. 
AMWSU and Others 69 WAIG 990 and by the Full Bench 
in Ruane v. Woodside Offshore Petroleum Pty Ltd 71 WAIG 
913. 

Much of Mr Caspersz's submissions went to what were 
errors of fact, not insufficiency of reasons. For example, he 
submitted that the reasons were insufficient because it was 
necessary that there be live entertainment performed by 
employees or proposed to be performed by employees. 
There was, as the Commission expressly found, such 
evidence. 

Further, the submission that the Commission's finding 
that the Federal award provided a source of reasonable and 
certain minimum regulation was not supported by the 
evidence, had nothing to do with whether the reasons for 
decision were sufficient or not. The submission alleged an 
error of fact. No such error was established. 

There was no attack by Mr Caspersz upon the number of 
reasons which the Commission found as to why awards 
should issue. 

This matter involved the hearing and determination under 
s.32 of the Act of an application for an award. The 
jurisdiction to hear it is conferred by s.23 because the matter 
must be an industrial matter. Once the Commission is seized 
of an industrial matter, it must hear and determine it, subject 
to the conciliation provisions of s.32, and subject to the 
power to adjourn, consolidate, or divide proceedings 
("adjourn" would include adjourning part of the proceed- 
ings). 

In this case, however, new proceedings were effectively 
sought to be set in train by final orders. We would emphasise 
that. We see no prohibition upon further conferences 
occurring before a matter is finally determined or is required 
to be finally determined. 

This matter might be disposed of by suspending the orders 
concerned and remitting the matter, the subject of this 
appeal, to the Commission to be heard and determined 
according to law. However, whether that ought to be done 
or could be done is a matter on which we would invite 
further submissions from Counsel. 

We have considered all of the submissions and relevant 
material. We are not persuaded that the appeal should be 
upheld on the submissions for any other reason than those 
we have advanced. We refer to FMWU v. FCU and Others 
65 WAIG 2033 at 2034 where Brinsden J said:— 

"It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that matter, 
cannot be expected to refer to every reason advanced 
in argument as to why a certain course of conduct 
should be adopted. Indeed it may not be necessary to 
do any more than to refer to one reason for refusing to 
adopt a course of conduct if that reason by itself is 
sufficiently important to justify refusal." 

We would uphold the above appeal for those reasons. 
We would deal with each appeal as we have said. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the reasons for decision prepared by 
His Honour the President. I am in general agreement with 
the conclusions which he has reached. 

However, I have the misfortune to disagree with His 
Honour in relation to the conclusion he has reached in 
relation to the 5th ground of appeal in appeal numbered 1283 
of 1993. I have not been persuaded by the submissions in 
this matter that in Order 4. the Commission erred in dividing 
the proceedings, issuing the award, prescribing that the 
terms not apply to Burswood Resort (Management) Limited 
and directing the parties to enter into conciliation in respect 
of the terms of the award. As I have understood it the 
submission is made up of two part*. 

The first argument is that the Commission, having 
determined that an award should issue, then became functus 
officio and did not have the power to direct further 
conciliation or arbitration in relation to the award. If justices 
are functus officio where they have discharged all their 
judicial functions in a case (Halsbury's Laws of England, 
Fourth Ed., Vol.29 paragraph 390) then by analogy the 
Commission is not functus officio until its functions have 
been discharged. Whether the Commission has become 
functus officio in a matter can only be determined by 
considering the terms of the actual order which issued. An 
order might issue which determines a matter of principle but 
in its terms reserves some matters which have not been 
finally determined. Such an order cannot be held to be final 
and conclusive in respect to the matters so reserved. All the 
functions have not been discharged by its terms. Whether 
such an order is appropriate or not will depend upon the 
circumstances. In this case the Commission did not hear 
from the parties regarding the precise terms of an award. 
Rather, the Commission heard from those parties in relation 
to the principle of whether an award should or should not 
issue to bind the appellant. That the matter may proceed in 
that manner was raised by some respondents at the outset 
and taken into consideration by the Commission (AB 
164-167). The applicant took the Commission only to those 
clauses of the claim which it saw as being necessary for the 
determination of the principle position (AB 574). In that 
context an order which resolves the point of principle and 
reserves the issue of all of the terms of the award is perfectly 
proper. That is what happened in this case. Whilst the order 
which issued, so far as it affected this appellant, was a final 
order for the purposes of s.49, it was not in its terms a final 
order in respect of the rights of the parties as to the terms 
of the award. 

The second and related submission is that the Commis- 
sion was not able, having determined that an award should 
issue, to recommence dealing with the matter by holding a 
further conciliation conference and then further hearing and 
determining the matter if necessary by way of arbitration. 
This submission cannot stand in the light of what actually 
happened before the Commission at first instance. The 
Commission had before it a claim for an award containing 
a number of clauses to issue. There was an objection in 
principle to the issuance of an award. That was then 
arbitrated. During the course of the arbitration submissions 
were received from both parties regarding the question of 
the issuance or not of an award in what otherwise would be 
an award free area. However, and significantly, submissions 
were not made as to all of the terms of any award to issue 
in the event that the Commission found that an award should 
indeed issue. Thus, so far as all of the terms of the award 
are concerned, that issue did not proceed beyond the 
conciliation stage. The Commission would have been unable 
to conclude that conciliation would be unavailing on all of 
the terms of an award because conciliation as to the terms 
had not occurred due to the 'in principle' argument. Thus 
it is not a case of the Commission purporting to commence 
conciliation, and if necessary arbitration anew. Neither is it 
a case of the Commission restarting the application having 
already determined it by way of order. Rather the 
Commission has, very properly, recognised in the form of 
the order that the terms of the award had not yet been the 
subject of discussions. The Commission therefore reserved 
the ability to deal with the terms notwithstanding the 
decision in principle about the issuing of an award which 
had been made. This was quite proper also in that in the face 
of opposition, the Commission may equally have been 
criticised for issuing an award containing terms when these 
had not been the subject of conciliation, nor of submissions 
before the Commission at the time (Ridge v. Baldwin [1964] 
AC 40 per Lord Reid at 80). I am therefore unable to agree 
with a view of the matter that new proceedings were 
prescribed by way of final orders. The orders in fact 
preserved that part of the current proceedings which had not 
been heard and determined. 

I am therefore of the opinion that the ground of appeal was 
not made out. 
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Having regard to my conclusion on this point, and 
agreeing otherwise with His Honour the President in the 
conclusion he has reached, I would dismiss appeal numbered 
1283 of 1993. 

THE PRESIDENT: For those reasons, the appeals will be 
upheld and the following orders made:— 

(1) That in relation to appeal No 1283 of 1993 the 
appeal be and is hereby upheld and such orders, 
declarations, etc, will issue as the Full Bench shall 
deem appropriate after hearing further submis- 
sions, if any. 

(2) That in relation to appeal No 1297 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission at first instance be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

Order accordingly. 
Appearances: Mr T H F Caspersz (of Counsel) and with 

him Mr P A DeZwart (of Counsel) on behalf of Burswood 
Resort (Management) Limited. 

Mr G R Blyth on behalf of the Chamber of Commerce and 
Industry of Western Australia. 

Mr J Walsh on behalf of the Actors Equity of Western 
Australia (Union of Employees). 
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18 April 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

Supplementary Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

We heard submissions in relation to a speaking to the 
minutes in relation to appeal No 1297 of 1993, and 
submissions and a speaking to the minutes in appeal No 
1283 of 1993. 

On page 37 of the reasons for decision dated 22 March 
1994, it should be noted that the reference to s.49(5)(b) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") should be a reference to s.49(5)(c). 
This is an error. The reference was intended to be to 
s.49(5)(c). 

We heard a number of submissions which supplemented 
submissions in writing which appear on file. Some 
importance was attached in submissions for the appellants 
to the use of the word "upheld" in relation to the appeals. 

The submission was that since the Full Bench had said that 
it had upheld the appeal, that this meant that it could only 
move to quash the decision of the Commission. We would 
make a number of observations. 

Firstly, the Commission was plainly referring to 
s.49(5)(c). Secondly, the Full Bench has held in the past that 
s.49(5) is expressed disjunctively. 

Further, the word "upheld" was not used in any narrow 
sense, but to express the fact that the appeal was successful. 
The opposite to an appeal being upheld is, of course, its 
dismissal. 

Further, in our opinion, it would be wrong, as we were 
invited to do, to say that, because the Full Bench expressed 
the view that the appeal was upheld, it could not then purport 
to suspend and remit under s.49(5)(c). The Full Bench at all 
times indicated that that was what it proposed to do, that is 
to invoke s.49(5)(c) in relation to the appeal by the Chamber 
of Commerce and Industry of Western Australia (hereinafter 
referred to as "the CO"), and expressed the view that it 
might do so in relation to the appeal by Burswood Resort 
(Management) Limited (hereinafter referred to as 
"Burswood"). It would create an absurdity in interpretation 
of the statute to hold that, because the word "upheld" does 
not appear in s.49(5)(c), that is not what the Full Bench does. 
The better opinion is that the section should be read without 
a separate subsection (5)(c), and s.49(5)(b) becomes (i), and 
s.49(5)(c) after the word or becomes s.49(5)(b)(ii). Whether 
it is read that way or not, the absence of the word uphold 
in s.49(5)(c) is not significant. Once an appellant establishes 
the error or errors which it alleges was made, then its appeal 
is successful, and what occurs is that the appeal is upheld. 
If the appeal is not successful it is not upheld but is 
dismissed. 

Whether the word "uphold" appears in s.49(5)(c) or not, 
the process must still be the same, that is the appellant must 
establish the errors which it alleges in its grounds of appeal. 
The Full Bench must then either uphold or dismiss the 
appeal. Having upheld it, it must then decide to suspend and 
remit. Nothing was said to us which would indicate that 
there was any other condition precedent to ordering that the 
decision at first instance be suspended and remitted. In other 
words, nothing could occur if the appeal were not successful, 
that is if it were not upheld. 

In the circumstances, there is nothing either in the reasons 
or in s.49(5) which prevents the Full Bench suspending and 
remitting. 

Indeed, the minute of proposed order in relation to the 
appeal by the CCI reflects properly the reasons for decision 
of the Commission and is in accordance with the Act. 

As to the appeal by Burswood, nothing was said to us 
which would require us, as a matter of law, to quash the 
decision. Indeed, since the Commission did not complete its 
task under s.32 of the Act, then the most appropriate thing 
and the most advantageous thing for the parties is that the 
Commission do so. 

For that reason, we would order as orders in final form 
that the decisions at first instance be suspended and remitted 
to the Commission at first instance to be heard and 
determined in accordance with these reasons and according 
to law. 

Order accordingly. 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of Burswood Resort (Management) Limited. 

Mr G R Blyth on behalf of the Chamber of Commerce and 
Industry of Western Australia. 

Mr A L Drake-Brockman (of Counsel) and with him Mr 
J Walsh on behalf of the Actors Equity of Western Australia 
(Union of Employees). 
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8 April 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 20th and 21 st days of January 1994, and having 
heard Mr T H F Caspersz (of Counsel) and with him Mr P 
A DeZwart (of Counsel) on behalf of Burswood Resort 
(Management) Limited, Mr G R Blyth on behalf of the 
Chamber of Commerce and Industry of Western Australia, 
and Mr J Walsh on behalf of the* Actors Equity of Western 
Australia (Union of Employees), and the Full Bench having 
reserved its decision on these matters, and reasons for 
decision being delivered on the 22nd day of March 1994, 
and following a speaking to the minutes of proposed order 
in appeal No 1297 of 1993 and further submissions and a 
speaking to the minutes of proposed order in appeal No 1283 
of 1993 before the Full Bench on the 8th day of April 1994, 
and having heard Mr T H F Caspersz (of Counsel) on behalf 
of Burswood Resort (Management) Limited, Mr G R Blyth 
on behalf of the Chamber of Commerce and Industry of 
Western Australia, and Mr A L Drake-Brockman (of 
Counsel) and with him Mr J Walsh on behalf of the Actors 
Equity of Western Australia (Union of Employees), and the 
Full Bench having considered minutes of amended proposed 
orders filed herein on behalf of the abovenamed parties, and 
the Full Bench having determined that supplementary 
reasons for decision will issue at a future date, it is this day, 
the 8th day of April 1994, ordered as follows:— 

(1) That in relation to appeal No 1283 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission in matter No A 18 of 1989 
made on the 30th day of August 1993 be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

(2) That in relation to appeal No 1297 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission in matter No A 18 of 1989 
made on the 30th day of August 1993 be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
(Appellant) 

and 
Actors Equity of Western Australia (Union of Employees) 

(Respondent) 
No. 1283 of 1993. 

and 
Chamber of Commerce and Industry of Western Australia 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
and Others 

(Respondents) 
No. 1297 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER C B PARKS. 

22 March 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 20th and 21st days of January 1994, and having 
heard Mr T H F Caspersz (of Counsel) and with him Mr P 
A DeZwart (of Counsel) on behalf of Burswood Resort 
(Management) Limited, Mr G R Blyth on behalf of the 
Chamber of Commerce and Industry of Western Australia, 
and Mr J Walsh on behalf of the Actors Equity of Western 
Australia (Union of Employees), and the appellant in appeal 
No 1283 of 1993 having sought leave of the Full Bench to 
amend the grounds of appeal, and whereas the Full 

Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of these matters, it is this day, the 22nd day of March 
1994, ordered:— 

That leave be and is hereby granted to the appellant 
in appeal No 1283 of 1993 to amend the grounds of 
appeal by adding ground l(b)(vi) in the following 
terms:— 
" (vi) Payment was made by the appellant directly 

to agents of entertainers. " 
By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER C.B. PARKS. 

22 April 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 



This is an appeal by the appellant, Dampier Salt Limited 
(hereinafter referred to as "Dampier"), against the decision 
and order of the Commission at first instance given on 5 
November 1993 in application No. 1225 of 1992. 

Dampier was, at all material times, an employer, and the 
respondent, The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers (hereinafter 
referred to as "the AWU"), was, at all material times, an 
organisation of employees as that is defined in the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") whose members were employed by Dampier. 

At all material times Dampier and the AWU were parties 
to an award known as the Dampier Salt Award 1990, Award 
No. A 23 of 1990 (hereinafter referred to as "the award"). 

The matter came before the Commission, constituted by 
a single Commissioner, by way of an application brought by 
the AWU, such application being brought pursuant to s.40 
of the Act. 

The application sought to vary the award by inserting a 
new clause 33(3)(g) to read as follows:— 

"(g) Production Employee 7 (SW2) is an employee 
classified as such who, with minimum or no 
supervision, performs all the tasks which have 
been assigned. 

Such an employee shall, in addition to the 
qualifications described for Production Employee 
6, have satisfied competency standards at the 
employee's work location for progression to 
Production Employee 7 in mooring, unmooring, 
rigging and other sea work included therein." 

It was also sought to insert a new clause 34(1) by 
substituting a new set of wages. 

When the matter came on before the Commission at first 
instance for hearing and determination as it did on 16 June 
1993 and 26 July 1993 with a speaking to the minutes on 
5 November 1993, that application was amended (see page 
10 of appeal book 1 (hereinafter referred to as "AB1") and 
exhibit B1, page 47 (AB1)). It was amended by substituting 
a new schedule to the application to read as follows:— 

"A. The above mentioned award is varied as follows: 
1. Clause 34. Wages. Insert in this clause the 

following subclause hereinunder: 
(6) Mooring Duties 

In addition to the rates of pay set out 
in this clause an employee engaged in 
mooring duties as defined in Subclause 
33(l)(ii), shall be paid the following 
allowances on a per ship basis: 

Mooring Hand $500 
Leading Hand $750" 

In the end, having heard and determined the matter, the 
Commission at first instance issued an order dated 5 
November 1993 which ordered (see page 6 (AB1)):— 

"That the Dampier Salt Award 1990 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 22nd day 
of September 1992." 

What the Commission did by paragraph 2 of the schedule 
to its order of 5 November 1993, was to amend clause 
33.—Classifications in the following terms (see page 7 
(AB1)):— 

"A. After the number and word "5. Grading." of 
paragraph (c) of subclause (3) of this clause insert 
the number and word "6. Shipping." 

B. Delete paragraph (f) of subclause (3) of this clause 
and insert in lieu thereof the following: 

(f) Production Employee 6 (SW3) is an em- 
ployee classified as such who, with minimum 
or no supervision, performs all the tasks 
which have been assigned. 

Such an employee shall have satisfied 
competency standards at the employee's 
work location for progression to Production 

Employee 6 including competence in any 
five main production skill areas." 

The Commission also inserted, by paragraph 3 of the 
schedule to its order, a new clause 39.—Cape Cuvier 
Mooring Allowance in the following terms (see page 7 
(AB1)):— 

"39.—Cape Cuvier Mooring Allowance. 
In recognition of the environmental factors associ- 

ated with berthing and unberthing of ships at Cape 
Cuvier, an allowance of $24.00 per shift or part thereof 
shall be made to any employee engaged as a member 
of the mooring gang." 

It is against that decision that Dampier appeals, and the 
amended grounds of appeal (amended by leave of the Full 
Bench) are as follows:— 

"1. The grounds of appeal are as follows: 
1.1 The Commissioner erred by including a new 

main production skill, of "6 Shipping", in 
the "Classifications" clause of the Dampier 
Salt Award 1990 (Clause 33) and effecting 
a consequent alteration to the definition of 
Production Employee 6 (SW3), on account of 
the fact that the question of the inclusion of 
a new main production skill was not in 
argument before him. Accordingly, there was 
insufficient evidence before the Commission 
to enable him to make a proper judgment on 
the matter. 

1.2 In any event, the Commission, in deciding to 
include the new main production skill, failed 
to provide the parties the opportunity to 
present submissions on the matter in accor- 
dance with s.26(3) of the Industrial Relations 
Act 1979. 

1.3 The Commissioner's finding that the "skills 
and knowledge" of the mooring duties were 
"of the same genre" as other main produc- 
tion skills (particularly loading, was not open 
on the evidence. In particular, he failed to 
apply proper weight to the company's evi- 
dence that the mooring duties constituted 
5.6% of the time of a member of the mooring 
gang. 

1.4 The Commissioner erred in giving retrospec- 
tive effect to the alteration to the classifica- 
tion definition, when the circumstances giv- 
ing rise to a retrospective adjustment, related 
only to the mooring duties allowance itself. 

2. The Appellant seeks that: 
2.1 the appeal be upheld; and 
2.2 Clause 2 of the Order of Commissioner J F 

Gregor given on 5 November 1993 be 
quashed." 

In addition, the Full Bench gave leave to extend time 
within which the appeal book might be filed and gave 
reasons for so doing (see pages 10-11 of the transcript on 
appeal). 

Background. 
The background to this matter is set out to some extent 

in the reasons for decision of the Full Bench in Seamen's 
Union of Australia, West Australian Branch v. Dampier Salt 
(Operations) Pty Ltd and AWU 71 WAIG 3154, and of the 
Commission at first instance in "the Mooring Gangs Case" 
(Dampier Salt (Operations) Pty Ltd v. AWU and Seamen's 
Union of Australia, West Australian Branch v. Dampier Salt 
(Operations) Pty Ltd 71 WAIG 977). 

Dampier, we think it is implicit from the case presented 
at first instance, is engaged, inter alia, in salt production, 
harvesting, and shipping of salt. It is so engaged in some or 
all of those operations at Lake McLeod, Cape Cuvier, and 
Dampier. The AWU applied to vary the award in the terms 
which we have described above, subject to the later 
amendment which we have also described above. 

The application was opposed by an answer and counter 
proposal. 
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The effect of the initial application, if it were successful, 
was to insert a new classification known as Production 
Employee 7 (P7) into the award to cover employees engaged 
in what we will describe as mooring ships at Cape Cuvier. 
It is fair to say that there was no reference, except 
coincidentally, to the operations being conducted by 
Dampicr at Dampier. 

The amendment, however, to the application did not seek 
an alteration in classification, but sought an order that there 
be an allowance paid per ship in respect of mooring duties. 
Those duties are defined in clause 33(1 )(ii) as follows:— 

"(ii) An employee working in a classification covered 
by the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers and who 
holds a certificate of competency from the TAPE 
External Studies College in Fixed Bulk Loader 
Ship Positioning procedures may be required to 
perform such shipping and mooring duties as 
required by the employer." 

The amendment changed the whole course of the 
proceedings. 

The appellant company, Dampier, is a party to the award, 
as is the respondent, the AWU. 

We paraphrase clause 4, the Area and Scope clause of the 
award, by saying that it is engaged in salt production, 
harvesting, and shipping. It carries on all or part of these 
operations at both Cape Cuvier and Dampier, as well as 
Lake McLeod. We will now briefly outline the evidence 
before the Commission. 

Before the Commission at first instance, there was 
evidence from Mr Geoffrey Alan Rodier, a marine trainer, 
and formerly a marine rigger, employed at Dampier's 
operations at Cape Cuvier. The job involved mooring, 
warping, and deberthing. His evidence was that one needed 
to have an understanding of the marine environment in the 
work, as well as an understanding of ship machinery, ropes, 
basic knots, winches, including the operation of winches, 
and warping. While not performing mooring duties, persons 
in the mooring gang performed other duties. The team work 
involved is more special in the work environment of 
mooring gangs and requires more reliance on other persons 
to do as he is told or help out. He described the operations 
in some detail (see page 10 of the transcript at first instance 
(hereinafter referred to as "TFI")). He had developed skill 
and competence from experience on mooring duties. 

There was evidence from Mr Darryl Samuel Taylor, who 
was employed as a P5 operator by Dampier. He did the 
TAPE course and got a certificate and joined the mooring 
gang. He described what they were taught in relation to 
ropes, stoppers, radio procedures, etc. He referred to his 
work operating bulldozers before that, and pushing the salt 
onto the conveyor, which was the normal job they did before 
they started learning mooring. There were a lot more injuries 
suffered in mooring work than in production work. He also 
described the wind and the cold and the elements, and said 
that in the production areas one is not exposed to the 
elements in nearly the same way. He referral to the care 
needed on ships when it rains and the deck is slippery. He 
described the work involved in mooring and warping of 
vessels as requiring a high level of skills, and as potentially 
hazard operations because of exposure to the changing 
elements. He also laid emphasis on team work, unlike in the 
production area where one is working by oneself, and 
described marine skills as different. He also said that 
mooring is a lot more difficult than a lot of the P6 
classification jobs. It is a totally different environment 
requiring a different set of job skills and knowledge, he said 
in evidence. He himself favoured an hourly allowance. He 
did give evidence that they were led to believe in connection 
with discussions with the company that the mooring 
function was identified within the classification structure, 
and certainly the evidence of Mr Geoffrey Roy Clark and 
Mr Alistair Thomas McPhail was that, following the 1990 
discussions and the provisions contained in the award, it was 
sought to incorporate allowances into the provisions made 
in the classification system. 

There was evidence from Mr David John Wylie, a P3 in 
the brine crew at Dampier, and also a shop steward and 
convenor, who agreed that in the course of negotiations and 
the Structural Efficiency Principle process they had identi- 
fied quite clearly that the berthing duties or mooring duties 
would be part of the overall classification structure. 

There was evidence from Mr Geoffrey Roy Clark, the 
manager of engineering and maintenance for Dampier, who 
was involved in negotiations leading up to the issue of the 
award. He identified the five mainstream skills on site, 
namely hauling, harvesting, grading, dozing, and loading, 
and said they required a mix of competence and those skills 
for persons to be able to progress through the classification 
structure. The inclusion of these skills in the award enabled 
production classifications for the first time to overlap with 
trade classifications, so that it became possible for the first 
time for their top production operators to be earning a base 
rate higher than the base trade level. There were other 
support services or groups outside the five main production 
skill areas. All of the allowances, he said, were conglomer- 
ated into the one site allowance so that allowances were 
incorporated into the wage structure. He said that the 
mooring structure function was a vital part of the operation, 
but so were other operations, and said that it was easier to 
do than driving a bulldozer. He was not of the opinion that 
they were more exposed to the weather than a leading hand 
on a stock pile, although he agreed that it had the potential 
to be hazardous, but there should be no allowance paid for 
safety factors. 

There was also evidence from Mr Alistair Thomas 
McPhail, production manager for Dampier. He was of 
opinion that mooring gang skill levels was P2, although the 
company had offered to alter it from P2 to P4 because the 
experience factor was important more than the basic skills 
factor. He said that 5.6% of the total duties of persons in the 
mooring gang involved "shipping". He also corroborated 
the view that allowances had been incorporated into the 
general wage structure. As to the TAPE course, he said that 
persons who were joining the mooring gang were sent to the 
TAPE course because they were going to a new environ- 
ment, and there was always an accident risk in a new 
environment. He did say that other jobs had hazards, but he 
did concede that it was a team effort. 

Mr Keith William Wood, a plant operator, gave evidence 
that he was involved in mooring ships at Cape Cuvier, that 
it could be hazardous, and that the experience component 
was fundamental to the task (see page 95 (TFI)). 

Commission's Findings. 

The Commission at first instance made a number of 
findings, firstly ordering that an allowance be paid, and 
secondly ordering effectively by amending the Classifica- 
tions subclause that there be a sixth production skill called 
"shipping". This was because, as the Commission ob- 
served, in the course of the operations (see exhibit SI) there 
were five production main skills recognised. However, in 
the Commission's opinion there was a sixth production main 
skill, namely being mooring, or to give a more general 
description "shipping". Hence, the Commission said that 
if it were to include within the award a reference to a sixth 
production skill, and if the provisions of exhibit SI were 
applied, then workers involved in shipping who go through 
the training prescribed and previously described by refer- 
ence to exhibit S2 would be able to be categorised within 
the production classification structure. Hence, if the only 
skill they possess was that of shipping, they could be 
classified P3 and the progression to P4, P5, and P6 would 
then automatically apply, meaning that for a person to 
eventually reach P6 he/she would have to be in possession 
of all the production main skills which would include 
shipping. In other words, a worker is required now to possess 
five production main skills out of six, including "shipping" 
which will enable him/her to be promoted (see pages 38-39 
(AB1)). The Commission reached that conclusion, having 
found, on the evidence, there was reference to the Mooring 
Gangs Case (op cit), that there is a body of work to be 
undertaken which renders mooring gang work akin to a 



production skill (see exhibit S2), where standards are set out 
for a worker involved in mooring of ships. 

The Commission refers to the necessity to understand the 
equipment and its preparation; the ship's layout and its 
equipment; running lines both wire and synthetic; the 
knowledge of drum ends including fixing, winching, 
surging, communication, transferral and cause and effect; 
stopper ropes, their preparation, application and releasing; 
the making fast and slacking of bitts and transferral; general 
knowledge of winches; dealing with float lines; nautical 
knowledge and general application of duties (there was also 
evidence of the need to know radio communication). 

The Commission then found that if one looks at the 
general spread of these skills and knowledge, one could see 
that they are of the same genre as those which are described 
in the loading skills criteria (exhibit S2). It is as a result of 
that that the Commission found that there were five 
production main skills and not six. 

The Commission then went on to find that an allowance 
should be paid (see pages 43-44 (AB1)) where he discussed 
the mooring operations and reference to the work occurring 
in weather conditions which may require the moorings to be 
slipped earlier on in circumstances which, if that was to 
occur, are much less than favourable because of the weather 
conditions which would necessitate it. 

The Commission further observed that on proper applica- 
tion of the principles, if an allowance is to be paid for 
disabilities which occur during that process, it must be paid 
for the time that the disabilities are experienced and that 
occurs during the shift on which a worker is allocated to be 
available to work a ship. 

The Commission then found in the assessment of such an 
allowance, based on a 12 hour shift, an appropriate sum 
would be $24.00 per shift for each shift or part thereof that 
a worker is involved in the berthing and unberthing of ships. 

Submissions for Dampier. 
The submission firstly was that the matter was argued on 

the basis of the variation which was the subject of the 
amended schedule to the application (see exhibit Bl, page 
47 (AB1)), and there was no indication from the Commis- 
sion at first instance or from the parties that they were 
applying for or arguing about anything other than the 
payment of a mooring allowance per ship for the mooring 
hand or leading hand. 

It was submitted that the Commission at page 39 (AB1) 
had drawn some conclusions from equating the skills of the 
mooring personnel to other skills which were recognised 
under the Classifications clause in the award, and then 
indicated that it was the intention of the Commission to 
make an order amending clause 33.—Classifications to 
include a new main production skill, a sixth production skill, 
namely "shipping". 

The submission was that the matter was never argued 
before the Commission, and that was the matter with respect 
to which the Commission did not give an opportunity to the 
parties to be heard, and in respect of which Dampier, in 
particular, ought to have been given such an opportunity. 

Mr Lucev (of Counsel) further submitted that the 
Commission at first instance erred in including a new main 
production skill and effecting a consequent alteration to the 
definition of "Production Employee". That error occurred 
because the inclusion of a new main production skUl was 
not put in argument before the Commission and the parties 
were not given an opportunity to be heard. 

It was submitted that neither party sought to have the 
Classifications clause amended, and, in fact, that what the 
AWU sought was an allowance per ship for the mooring 
hands who were involved in mooring duties. 

Mr Smith had submitted at first instance that this was not 
a case about the main production skill, and Dampier rejected 
any notion of a main production skill as something, and, 
indeed, a main production skill was not a matter being 
pursued by the AWU, and, in fact, was disavowed by it. 

All of the evidence was directed to the question of an 
application for an allowance (see pages 99-102 (TFI)). 

Put shortly, no party was pursuing an alternative 
classification structure, and the evidence was led only in 
respect of Cape Cuvier and not Dampier in any event. 

The Commission at first instance in the order which 
issued referred to the recognition of environmental factors 
associated with berthing and unberthing of ships at Cape 
Cuvier in granting an allowance. 

The submission was that had they known that the 
Commission was intending to insert a new main production 
skill of shipping into the award they would have led 
evidence in relation to their operations at Dampier in an 
effort to rebut it. 

The word "shipping", too, it was submitted, is a more 
general word than "mooring" (see page 39 (AB1)), and the 
matter had been raised upon a speaking to the minutes. 

The Commission, of course, said at page 105 (TFI) that 
it was not the intention of the order that it cover the Dampier 
operations, and that it would be necessary to identify an 
exclusion for Dampier. These were not matters raised before 
the Commission and they cannot be re-argued upon a 
speaking to the minutes (see, generally, RRIA v. AMWSU 
and Others 70 WAIG 2083 at 2084, ASEMFWU and Others 
v. SECWA and Others 71 WAIG 315 at 317, Western 
Mining Corporation Ltd v. AMWSU and Others 71 WAIG 
2009, and WA Meat Commission v. AMIEU 73 WAIG 
2655). Put shortly, there was no reasonable opportunity 
afforded for them to put their case as they were required to 
do. As a result, s.26(3) of the Act applies, and the 
Commission had erred. 

The submissions were that the findings of the Commis- 
sion at first instance that the skills and knowledge required 
in mooring duties were of the same genre as other 
production skills, particularly loading, was not open on the 
evidence. In particular, the Commission failed to apply 
proper weight to Dampier's evidence that the mooring duties 
constitute 5.6% of the time of a member of the mooring 
gang. 

There was evidence, it was submitted, from Mr McPhail 
that on average the mooring duties constituted 5.6% of the 
time of a member of the mooring gang. We were referred 
to page 76 (TFI) and exhibit S3, as well as page 119 (AB1), 
and Mr Clark's evidence at pages 67-68 (TFI). It was 
submitted that because of that error in fact the discretion 
miscarried. 

It was further submitted the Commission at first instance 
erred in giving a retrospective effect to the alteration of the 
Classifications clause when the circumstances giving rise to 
a retrospective adjustment are related only to the mooring 
duties allowance itself. 

Further, it was not canvassed, it was submitted, with the 
parties themselves, and the s.26(3) arguments applied; in 
addition, s.33 of the Act applies, and there were no special 
circumstances identified in the Commission's reasons for 
fixing a retroactive date for the operation of the order. 

We were referred to page 104 (TFI) and to FMWU v. Ron 
Premier of WA and Others 69 WAIG 1096 at 1097. 

Submissions for the AWU. 
In reply, Mr Booth submitted that the Commission at first 

instance did not err by including shipping as a main 
production skill, and there was sufficient evidence before the 
Commission to make the decision which it made. 

Further, it was submitted that it was clear in the 
proceedings that there was ample opportunity for Dampier 
to present its case, and that it in fact did so. 

It was open on the evidence to find that mooring should 
be included as a production skill, and it was within the 
ability and power of the Commission to do so. 

It was submitted as to retrospectivity it was not likely to 
promote injustice in the terms outlined. 

The submission as to the question of s.26(3) of the Act 
and denial of procedural fairness was that on Mr Clark's 
evidence this had been a live matter ((ie) the question of 
classification change) during the 1990 Structural Efficiency 
Principle negotiations, and Dampier thought that the level 



of P2 and the designation of mooring as being an ancillary 
duty was one that was settled (see page 8 (TF1)). 

In 1990 Dampier and the AWU agreed on the structural 
efficiency second stage and it flowed out of that ((ie) the 
amendments). The AWU was seeking to change from the 
P2 level to that of an allowance being contained within the 
Wages clause. There were three options:— 

(1) The P2 level should be changed and membership 
of the mooring gang should place a person at the 
top of the classification system. 

(2) The classification system be changed and an 
hourly rate put in. That was debated and rejected. 

(3) The next consideration was to remove mooring as 
an ancillary skill and place it as a per ship amount. 

At page 39 of the transcript on appal we were referred 
to Mr Smith's submission that Dampier could be shown by 
the letters which had been sent to the Commission that it was 
quite prepared to review the position of mooring within the 
current classification system, and, in fact, an offer was made 
to change mooring from a P2 to a P4 classification. Hence, 
the classification system was live in the days and weeks 
leading up to that, and, in fact, they had made an offer to 
alter it from P2 to P4. 

The primary submission from Dampier was that the 
classification system was fine and there ought not to be any 
changes in terms of classifications. There ought not to be 
any changes in terms of payment on any hourly basis or 
anything else payable for mooring. The primary submission 
was to keep it at P2. 

As a result of the structural efficiency exercise, berthing 
duties had come into the system, and as a consequence, and 
as a matter of logic, the classification system was the subject 
of the classification before the Commission. The skills 
expressed were not expressed in any order. 

Mr Taylor's evidence was that most of the mooring duty 
operations were already P6, so for most of them it did not 
involve a change in their classification at all. 

Mr Smith at page 23 (TFI) said that Dampier would not 
accept mooring as a main production skill, and also 
submitted that an allowance should apply. So that far from 
not being given an opportunity to put their position, Dampier 
had put it quite forthrightly. 

In addition, there was evidence from Mr Taylor about P2, 
including evidence that mooring was a highly skilled and 
highly dangerous job and that was certainly worth more than 
P2. (We were taken to pages 54 and 56 (TFI)). 

There was evidence that P2 was not an appropriate level 
and the effect was trying to assess the work value of the job. 
The issue of classification changes was well canvassed and 
Dampier's own witnesses canvassed the issue through Mr 
Smith on cross-examination. 

Mr Clark extensively canvassed the classification system 
in evidence, and he was a witness for Dampier. He had led 
the negotiation team for Dampier in 1990. He said in 
evidence that in addition to the five main production skills 
there were also in the production area all sorts of peripherals 
and service type functions. They were keen to move from 
an allowance based system to one where all of the rates were 
contained in the award classification. In terms of Mr Clark's 
position, the logic of Dampier's position had been that they 
wanted the mooring to be included in the classification 
structure, and that was the essence of argument between 
Dampier and the AWU. However, basically, the AWU 
wanted it to be expressed as an allowance rather than in the 
classification structure, and they wanted it to be kept in P2. 
In fact, there was no new classification. There was a 
re-arrangement of what each level meant in essence. 

In addition, this had been raised with Mr McPhail (see 
pages 80-82 (TFI)). Mr McPhail gave evidence concerning 
classifications, and exhibit SI was used to back up the 
assertions that P2 was the appropriate reference point in the 
classification system for mooring duties. 

As to ground 1.3, the Commission at first instance found 
on the evidence, on an assessment of work value, that 
mooring had an equivalent value to that of harvesting. 

loading, hauling, grading, and dozing, and that flowed 
through the decision (see page 43 (AB1)). 

The evidence before the Commission established that 
mooring was of the same genre as other skills, so the 
submission went. The figures for time engaged in mooring 
was six to six and a half hours per week. 

As to the question of retroactivity, Mr Booth conceded 
that paragraph 2 should have operated only from beyond the 
date upon which it issued, namely 5 November 1993. 

Mr Lucev in reply submitted that the classification 
structure was not in issue, but was used together with the 
Wage Fixing Principles as a defence to the claim. 

As to operation at Dampier, although Mr Booth said from 
the bar table that there was no intention to apply the 
alteration at that site, Mr Lucev said that they would have 
wanted to call evidence about the Dampier operations. The 
original application, he submitted, was not an application for 
a change in the classification structure, but for an allowance 
of $500 or $750 for mooring hands and leading hands. 

Conclusions. 
The decision appealed against is a discretionary decision 

as that is defined in Norbis v. Norbis 65 ALR 12. 
The amended grounds 1.1,1.3, and 1.4 attack the decision 

as a miscarriage of the exercise of discretion. Ground 1.2 is 
directed to an alleged breach of the statute and to the 
procedural fairness required by the statute. 

We deal firstly with ground 1.2. The substance of the 
argument for Dampier, as we have outlined it above, was 
that the matter was argued and contested before the 
Commission at first instance on the basis of the amended 
schedule to the application. The claim contained in the 
amended schedule was for an allowance, being a lump sum 
amount for each ship moored at Cape Cuvier, to be paid. The 
original claim was one for variation to the Classifications 
clause. 

Mr Lucev's submission was, as we understand it, that that 
was not the issue. Neither party, he submitted, sought to 
have the Classifications clause amended, the claim being 
plainly one for an allowance per ship for mooring hands, by 
way of variation of the award. Put shortly, the case was not 
one about main production skills. As a result of the alleged 
breach of s.26(3) of the Act, the Commission deprived 
Dampier of the opportunity to call evidence relating to what 
occurred at its Dampier operations, Mr Lucev also submit- 
ted. 

Mr Booth's submissions were, of course, that there was 
sufficient evidence to raise the question of variation to the 
Classifications clause as a live matter. This had been so 
during and since the 1990 Structural Efficiency Principle 
negotiations, which occurred between various organisations, 
including the AWU and Dampier. There had been an offer 
made by Dampier to change the mooring hands classifica- 
tion from P2 to P4, which was rejected. 

The Full Bench was referred to submissions and evidence 
relating to this question (see page 23 (TFI)), Mr Taylor's 
evidence, Mr Clark's evidence as to the classification 
system, and Mr McPhail's evidence concerning the classifi- 
cations (see pages 80-82 (TFI)). 

The submission was that, in any event, the AWU wanted 
the amount to be paid as an allowance rather than accounted 
for in the classification structure. That is what Mr Booth 
submitted. 

Further, there was no new classification included in the 
Commission's order, but a rearrangement in essence of what 
each level meant. 

What occurred was this. The application before the 
Commission at first instance, as amended, was one for an 
allowance per ship to be paid under a variation to the award. 
That was opposed. The Commission ordered a variation to 
provide for an allowance, but an allowance of $24.00 per 
shift, or part thereof, for a person engaged as a member of 
the mooring gang. That part of the decision does not seem 
to be the subject of complaint in these proceedings. That part 
of the decision which seems to be directly the question of 
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complaint is the variation ordered to be made to the 
Classifications clause, clause 33. 

The classification system is not directly varied in the 
sense that a new classification is included or that mooring 
gang members are reclassified. The system under the award 
worked as follows (see page 65 (AB1), as well as clause 33 
of the award). There were five production main skills. They 
were:— 

(1) Loading 
(2) Hauling 
(3) Dozing 
(4) Grading 
(5) Harvesting 

Under the system, before it was altered, a person could 
not progress from Production Employee 2 to 3 without 
competency standards in certain prescribed areas, or, 
alternatively, that person must "be at the probationary level 
in one of the main production skill areas". 

To progress to Production Employee 4 (P4), one had to 
satisfy competency standards at the employee's work for 
progression to P4 "or be competent in one or two of the 
main production skill areas". 

To progress to Production Employee 5 (P5), one had to 
satisfy competency standards for progression to P5, includ- 
ing competence in three of four main production skill areas. 

Further, to progress to Production Employee 6 (P6), an 
employee had to satisfy competency standards at the 
employee's work location for progression to Production 
Employee 6, including competence in any five main 
production skill areas. 

By adding "shipping" as a main production skill, the 
Commission enabled a person at the probationary level in 
the shipping, which was, in fact, "mooring", to advance 
from P2 to P3 on the basis of possessing that skill alone. 
That could not be done before. 

The variation ordered also enables a P3 to advance to P4 
with one or two of the main production skill areas. One of 
those is now shipping. It was not so before. Hence, a person 
with a mooring skill can be promoted on the basis of that. 

Similarly, one can now advance in the mooring gang from 
P4 to P5 with competence in shipping as one of the three 
or four main production skills. Previously, of course, it was 
not a production skill, and advancement in that step 
depended on possessing other production skills. 

Further, one of the five skills out of six which enable a 
person to advance from P5 to P6 is now shipping, which was 
not the case before. Now one requires five out of six skills 
instead of five skills which do not include mooring or 
shipping. Put shortly, persons engaged in mooring (ship- 
ping) can use that skill as an avenue of promotion through 
the classification ranks, when they could not do so before. 

We now turn to s.26(3) of the Act which reads as 
follows:— 

"(3) Where the Commission, in deciding any matter 
before it proposes or intends to take into account 
any matter or information that was not raised 
before it on the hearing of the matter, the 
Commission shall, before deciding the matter, 
notify the parties concerned and afford them the 
opportunity of being heard in relation to that 
matter or information." 

The Full Bench was referred to RRIA v. AMWSU and 
Others (op cit), where matters raised in the award were not 
claimed by either party to the arbitration, were not raised by 
the Commission with the parties during the proceedings, and 
the parties were not given any opportunity to be heard on 
any issue relating to them. 

The Full Bench held that the decision in that matter was 
tainted with procedural unfairness, being reached contrary 
to s.26(3), and further that this affected the whole award. 
The Industrial Appeal Court was not called upon to decide 
that point. 

In ASEMFWU and Others v. SECWA and Others (op cit) 
at page 317, Nicholson J referred to s.26(3), and held in that 

case that there had been a breach of s.26(3). His Honour said 
at page 318:— 

"On any fair reading of the course of proceedings 
it was not a matter which it could have been anticipated 
the Commission would decide in the light of absence 
of argument before it. Not only was the live nature of 
the issue not unequivocally notified to the parties 
concerned but they were not afforded the opportunity 
of being heard in full in relation to the matter. Nor, in 
my opinion, was that position affected by the opportu- 
nity which the appellants had to raise the matter 
following the announcement of the decision of the 
Commission. It is the nature of the hearing which is 
important and the hearing, having failed to accord with 
the requirements of natural justice, could not be cured 
by the absence of objection from the appellants 
subsequent to announcement of the Commission's 
decision." 

In AMIEU v. Clover Meats 73 WAIG 3322 the Full 
Bench held that if there is a breach of s.26(3) of the Act, then 
it is not necessary to establish what was required to be 
established upon the authority of Stead v. State Government 
Insurance Commission (1986) 161 CLR 141 at 147 and 
RRIA v. AMWSU and Another 73 WAIG 1993 (1AC) per 
Nicholson J at page 1998, namely that "the denial of natural 
justice deprived a person of the possibility of a successful 
outcome". 

By virtue of s.26(3), the Commission has a statutory duty, 
expressed in mandatory terms, to notify the parties 
concerned before, in deciding any matter, it proposes to or 
intends to take into account any matter or information that 
was not raised before it on the hearing of the matter. 

In addition, before deciding the matter, the Commission 
is required to afford the parties the opportunity of being 
heard in relation to that matter or information. The section 
imposes a statutory duty on the Commission and any breach 
renders the decision invalid (see AMIEU v. Clover Meats 
(op cit) at page 3332). 

As Nicholson J observed in ASEMFWU and Others v. 
SECWA and Others (op cit) at page 317, the Act, by s.26(3), 
provides its own statutory support for procedural fairness so 
that what is appropriate in terms of the requirement of 
natural justice for a proper hearing must take its colour from 
that provision. Rowland J, substantially, and Walsh J, too, 
agreed with His Honour. Nicholson J then went on to say 
that a matter raised before the Commission is one which is 
raised in the sense that it is a live issue before the 
Commission. 

In our opinion, any variation to the classification system 
was not a matter which was raised as a live issue before the 
Commission at first instance. Indeed, the application was 
plainly for a mooring allowance calculated per ship. An 
allowance was granted by the variation ordered, but that was 
not the allowance which was, in fact, claimed. 

Alteration of the classification structure was not sought 
by the AWU. Certainly, there was reference to the 
classification system and to offers made relating to it, as 
well as negotiations between the parties commencing in 
1990, as we have indicted. However, by no means could it 
be said to have been a live issue addressed by direct 
argument and evidence so that it could be decided on the 
merits. That is what we find on a fair reading of the 
transcript which records the course of proceedings. 

The matter was raised by Mr Gifford, who appeared for 
Dampier, on the speaking to the minutes. He acknowledged 
that the speaking to the minutes was not a time for 
re-argument of the matter (but see, in the context of 
procedural fairness whether this might not have been 
appropriate, ASEMFWU and Others v. SECWA and Others 
(op cit) at page 316 per Rowland J). The opportunity to raise 
the matter following the Commission's decision being 
handed down was partly seized by Mr Gifford (see pages 
99-104 (TFI)), but, in the opinion of Nicholson J, and, it 
would seem, Walsh J, that would not affect the failure to 
afford an opportunity to the parties to be heard on the matter. 

In our opinion, the Commission at first instance failed to 
give Dampier any or any sufficient opportunity to be heard 
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in relation to the matter, the subject of the order varying 
clause 33, and Dampier is entitled to succeed on ground 1.2. 

Insofar as Dampier was plainly deprived of the opportu- 
nity to lead evidence of what occurred at the Dampier 
operation, as well as Cape Cuvier, and insofar as that 
evidence might relate to the Commission's assessment of 
the work of mooring gangs at Cape Cuvier, it should be said 
that the Commission erred also as ground 1.2 alleges. 

However, the claim seemed to relate to mooring work at 
Cape Cuvier not Dampier, nor was it apparent from what Mr 
Lucev told us that evidence of what occurs at Dampier is 
relevant to this application. However, the variation does not 
exclude persons employed at Dampier, and for that reason 
also ground 1.2 is made out. 

We should add, however, that we are not impressed by 
the argument that "shipping", in the context of the reasons 
for decision, is wider in meaning than the work of the 
mooring gangs. Indeed, the Commission uses the word as 
a more general description for mooring, and clearly explains 
that in his reasons. That is, of course, appropriate because 
the work, on the evidence, includes warping and other 
activities. 

Finally, we would not want it to be thought that the power 
conferred on the Commission under s.26(2) of the Act 
should in any way be held to be limited by these reasons. 
The Commission expressly by s.26(2) is empowered in 
granting relief or redress under the Act to grant relief or 
redress which is not restricted to the specific claim made or 
to the subject matter of the claim. The limitation is s.26(3). 

We now turn to ground 1.3. 
The Commission at first instance had the advantage of 

hearing the evidence of Mr Taylor, Mr Rodier, Mr Wood, 
and Mr Wylie for the AWU, and Mr Clark and Mr McPhail 
for Dampier, at first instance. 

The Commission listed at pages 38-39 (AB1) the skills 
which were required in mooring. There was ample evidence 
for him to compare "shipping" to other main production 
skills. He had exhibit SI, as well as the oral evidence to 
which we have referred. He did not specifically say that he 
preferred the evidence of Dampier's witnesses in these 
respects, but it is obvious that he did. That he did not err in 
this respect is supported by the principles set out in Jones 
v. Hyde 85 ALR 23 and Abalos v. Australian Postal 
Commission 171 CLR 167. 

Nothing was put to us which would lead us to conclude 
that the Commission at first instance misused the advantage 
derived from observing the witnesses, or that he misappre- 
hended the evidence before him (see Gromark Packaging v. 
FMWU 73 WA1G 220). 

It was open to the Commission to find that the general 
spread of skills and knowledge were of the same genre as 
those described in the loading, dozing, grading, or hauling 
skills criteria. That is plain from the evidence of Mr Taylor 
and Mr Rodier. The Commission said (see pages 38-39 
(AB1)):— 

' 'DSO say this body of work is a production skill yet 
mooring is not. But if one looks at the test requirements 
for a worker involved in the mooring of ships, and some 
guide to those standards is set out in Exhibit S2, one 
can see there is also a body of work to be undertaken. 
For instance there is a necessity to understand the 
equipment and its preparation; the ship's layout and its 
equipment; running lines both wire and synthetic; the 
knowledge of drum ends including fixing, winching, 
surging, communication, transferral and cause and 
effect; stopper ropes, their preparation, application and 
releasing; the making fast and slacking of bitts and 
transferral; general knowledge of winches; dealing 
with float lines; nautical knowledge and general 
application of duties." 

In addition, persons in the mooring gang, on the evidence, 
undergo a brief TAFE course. 

The Commission's finding was borne out by his descrip- 
tion of his actual inspection of operations (see pages 40-41 
(AB1)) where the Commission made specific reference to 
the judgmental skills involved in the work and the 

substantial environmental difference, working at sea, from 
working on the land. 

In our opinion, too, the allegation that mooring gang 
members were engaged, on the evidence, 5.6% of the total 
time in mooring duties, or five to six hours per week, was 
considered and rejected by the Commission at pages 43-44 
(AB1). The Commission did not accept that that was 
evidence of the way in which the work took place. He then 
went on to describe the way in which the work was done. 

Further, the Commission at first instance decided, having 
described the shifts worked, that if an allowance were to be 
paid it should be paid on the basis of a shift. Nothing was 
said to persuade us that that was a finding not open to be 
made on the evidence. Ground 1.3 is not made out. 

As to ground 1.4, as we understand what Mr Booth said, 
he conceded that the variation appealed against should not 
have retroactive operation. There were no special circum- 
stances referred to by the Commission to justify such a 
course being taken. Ground 1.4 is accordingly made out. 

Because s.26(3) of the Act was not complied with, that 
part of the decision, all of which was appealed against, is 
defective and void (see AM1EU v. Clover Meats (op cit) and 
ASEMFWU and Others v. SECWA and Others (op cit)). 
That means that the appeal against the decision to include 
a new clause 33 in the award would succeed. 

We would, therefore, uphold the appeal, and there will be 
an order quashing the decision of the Commission made at 
first instance, only insofar as it relates to paragraph 2 of the 
schedule to the decision (order) at first instance (see page 
7 (AB1)). No other part of the decision was challenged 
before us. 

Order accordingly 
Appearances: Mr A D Lucev (of Counsel) and with him 

Ms A E Colegate (of Counsel) on behalf of the appellant. 
Mr S Booth on behalf of the respondent. 

Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Dampier Salt Limited 
(Appellant) 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(Respondent). 

No. 1483 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 
22 April 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 16th day of February 1994, and having heard 
Mr A D Lucev (of Counsel) and with him Ms A E Colegate 
(of Counsel) on behalf of the appellant and Mr S Booth on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 22nd day of April 1994 wherein it was 
found that the appeal should be upheld, it is this day, the 
22nd day of April 1994, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant herein to amend the grounds of appeal 
by substituting for the grounds of appeal as set out 
in the appeal book at page 2 the document headed 
"Amended Schedule". 

(2) That time be and is hereby extended to and 
including the 10th day of January 1994 for the 
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appellant herein to file an application to extend 
time for lodging an appeal book, 

(3) That time be and is hereby extended to and 
including the 24th day of December 1993 for the 
appellant herein to lodge an appeal book. 

(4) That appeal No 1483 of 1993 be and is hereby 
upheld and that paragraph 2 of the schedule to the 
order, being the decision of the Commission in 
application No 1225 of 1992, made on the 5th day 
of November 1993, and appealed against herein, 
be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, WA 

Branch 
(Respondent) 

No. 224 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
12 April 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

The respondent. The Australian Liquor, Hospitality and 
Miscellaneous Workers' Union, Miscellaneous Workers' 
Division, WA Branch (hereinafter referred to as "the 
ALHMWU"), sought particulars of the grounds of appeal 
herein, and particulars were provided on the evening before 
the application for an order that particulars be provided was 
heard, namely 23 March 1994. 

Ms Blaskett, who appeared for the ALHMWU, informed 
us that sufficient particulars had been given in relation to 
ground 1 of the grounds of appeal, but sufficient particulars 
had not been given in relation to the statement as to public 
interest contained in the grounds of appeal. That statement, 
summarised, alleges that the appeal is of such importance 
that in the public interest an appeal should lie because the 
appeal raises issues concerning the jurisdiction of the 
Commission. 

The particulars which were provided were provided in 
answer to the application for particulars, the relevant part of 
which reads as follows:— 

"2. In relation to the Statement of Public Interest 
attached to Appeal No. 224 of 1994:— 
(a) What "issues concerning the jurisdiction of 

the Commission" are raised by Appeal No. 
224 of 1994?; and 

(b) Why are those "issues concerning the juris- 
diction of the Commission" of such impor- 
tance that in the public interest an appeal 
should lie to the Full Bench of the Western 
Australian Industrial Relations Commis- 
sion?" 

It was submitted by Ms Blaskett for the ALHMWU that 
those particulars were entirely inadequate, and she relied on 
the authority of Bruce v. Odhams Press Ltd [1936] 1 KB 697 
at 705 where Greer LJ, in the course of the Court of Appeal's 
judgment, said:— 

"A plaintiff must state sufficient particulars of his 
alleged cause of action which will enable the defendant 

either to admit it or deny it or otherwise plead a defence 
to it." 

It was submitted by Mr DeZwart (of Counsel), who 
appeared for the appellant, Burswood Resort (Management) 
Ltd (hereinafter referred to as "Burswood"), upon the 
application, that sufficient particulars were given, and that, 
in fact, the statement as to public interest must accompany 
an appeal against a finding not, in fact, a pleading. In fact, 
Mr DeZwart's submission was, too, that the appeal was not 
against a finding. 

There were other submissions, too, which it is not 
necessary to deal with in detail here made on behalf of the 
parties, suffice it to say that we have considered them all. 

Conclusions. 
Firstly, it should be said that the Commission is not a 

tribunal of pleading, and therefore that interlocutory matters 
which relate to matters akin to pleadings do not require the 
same rigid application of principles that pleadings do in a 
court of pleading. The objects forbid that (see s.26(l)(a) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), and the requirement that the 
Commission act, inter alia, without regard to technicalities 
or legal forms). 

Further, by virtue of s.27(l)(o) of the Act, the Commis- 
sion, except as otherwise provided in the Act, may make 
such orders as may be just with respect to any interlocutory 
proceedings to be taken before the hearing of any matter, the 
costs of those proceedings the issues to be submitted to the 
Commission, the persons to be served with notice of 
proceedings, delivery of particulars of the claims of all 
parties, etc (see also s.27(l)(v)). 

By virtue of regulation 29(1) of the Industrial Relations 
Commission Regulations 1985 (hereinafter referred to as 
"the Regulations"), when an appeal to the Full Bench is 
filed it must be accompanied by a statement specifying 
briefly, but specifically, the grounds relied upon in support 
of the appeal, etc. 

Regulation 29(2) of the Regulations provides specifically 
that it is not sufficient to allege that a decision or part of it 
is against the evidence or the weight of evidence or that it 
is wrong in law. The notice must specify the particulars 
relied on to demonstrate that it is against the evidence and 
the weight of evidence and the specific reasons why it is 
alleged to be wrong in law. 

If those Regulations are not complied with, then the clerk 
receiving the documents is mandatorily required not to 
accept an application or notice of appeal (see regulation 
3(5)). 

In this case, the grounds of appeal did not state, in ground 
1, specific reasons why the decision was alleged to be wrong 
in law. There was merely a bald statement that the 
ALHMWU had no standing and that is why the Commission 
had no jurisdiction. That, according to the ALHMWU, has 
now been remedied. However, there is much to be said for 
the view that the accompanying statement to the notice of 
appeal did not comply with regulation 29(2). 

We turn to the question of the statement as to public 
interest. Whether the decision is a finding or not, the 
statement is made as if the decision were a finding (albeit 
that the fact that it was not a finding is denied). 

In the case of an appeal from a decision which is a finding, 
the statement setting out the grounds of appeal is required, 
in addition, to briefly state the reasons why it is considered 
that the matter is of such importance that in the public 
interest an appeal should lie. That is what is provided by 
regulation 29(3) of the Regulations. 

In our opinion, if the decision appealed against were a 
finding, then it is required to contain sufficient reasons why 
it is considered that the matter is of such importance that in 
the public interest an appeal should lie. It matters not 
whether it is a "pleading" or not. It is the sort of matter 
which can be admitted or denied upon appeal, and sufficient 
particulars of it should be given so that the respondent to the 
appeal is able to admit or deny that there is sufficient public 
interest that an appeal should lie and prepare its case 
accordingly. In that respect, we apply the dictum in Bruce 
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v. Odhams Press Ltd {op cit), and we refer also to the dictum 
of Isaacs J in R v. Associated Northern Collieries and Others 
(1910) 11 CLR 738 at 740-741 where he said:— 

"I take the fundamental principle to be that the 
opposite party shall always be fairly apprised of the 
nature of the case he is called upon to meet, shall be 
placed in possession of its broad outlines and the 
constitutive facts which are said to raise his legal 
liabUity. He is to receive sufficient information to 
ensure a fair trial and to guard against what the law 
terms "surprise", but he is not entitled to be told the 
mode by which the case is to be proved against him." 

With modifications, that statement applies in principle to 
appeals before the Full Bench, and the Regulations 
recognise it. It also applies in relation to regulation 29(3) 
matters, again modified because these are appeals and not 
nisi prius matters (see also Bailey and Others v. Commis- 
sioner of Taxation of the Commonwealth of Australia 
(1977) 136 CLR 214 at 219 per Gibbs J). 

In this case, the particulars which were provided of that 
statement, that is the statement as to public interest, were 
firstly an answer to request 2(a), namely "The jurisdiction 
of the Commission to deal with matter no. C547 of 1993", 
and, secondly, in relation to request 2(b) "Because it 
concerns the jurisdiction of the Commission, it is in the 
public interest that an appeal should lie''. 

It seems to us that the answers given were palpably 
inadequate. The requests required answers which specified 
the issues concerning the jurisdiction of the Commission 
which were raised by the appeal, and secondly answers as 
to why issues concerning the jurisdiction of the Commission 
were of such importance that in the public interest an appeal 
should lie. The particulars provided were only bland 
statements which did not supply particulars. 

Accordingly, we are of the opinion that a proper exercise 
of the discretion of the Commission to be exercised under 
s.27(l)(o) and s.27(l)(v) of the Act, and, indeed, to require, 
in addition, the proper compliance with regulation 29(3) of 
the Regulations, requires that, not particulars, but, in fact, 
further and better particulars now be provided. We decided 
to order accordingly. 

Both parties made applications for costs in relation to the 
matter. Objection was taken by Mr DeZwart because no 
letter requesting particulars was forwarded in advance. It is 
fair to say, however, that plenty of notice was given and we 
would not require a letter in every circumstance in advance 
of an application for particulars being filed, although it is 
usual that that occur. 

On the part of Burswood, of course, inadequate particulars 
were provided at the last minute. However, in the 
circumstances and the proper exercise of our discretion, on 
this occasion, we are not disposed to say that the actions of 
the parties in a jurisdiction such as this merited an order as 
to costs payable by either party. That is a decision which is 
necessarily confined to the facts of this case. 

Appearances: Mr P. DeZwart (of Counsel) on behalf of 
the appellant. 

Ms D. Blaskett on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, WA 

Branch 
(Respondent). 

No. 224 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
23 March 1994. 

Order. 
THIS matter having come on for hearing of interlocutory 
applications before the Full Bench on the 23rd day of March 
1994, and having heard Mr P DeZwart (of Counsel) on 
behalf of the appellant and Ms D Blaskett on behalf of the 
respondent, and the Full Bench determined that its reasons 
for decision will issue at a future date in relation to order 
(1) hereunder, it is this day, the 23rd day of March 1994, 
ordered as follows:— 

(1) That the appellant herein do file and serve further 
and better particulars as requested by the respon- 
dent herein in paragraph 2 of the application for 
further and better particulars filed on the 11 th day 
of March 1994, and that such further and better 
particulars be filed and served on or before 4.00 
pm on Friday, the 25th day of March 1994. 

(2) That the hearing and determination of appeal No 
224 of 1994 listed for hearing before the Full 
Bench on the 30th day of March 1994 be and is 
hereby adjourned sine die by consent. 

(3) That the appeal herein be re-listed for hearing and 
determination by either party only upon the giving 
of 48 hours written notice by any party seeking to 
re-list the same to the other party and to the 
Commission. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

(Appellant) 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

(Respondent). 
No. 844 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 April 1994. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of April 1994, and having heard Mr 
J A Pease (of Counsel) on behalf of the appellant and Ms 
V Ponnuthurai (of Counsel) on behalf of the respondent, and 
the parties herein having consented to the Full Bench being 
reconstituted for the purposes of hearing the matter due to 



the absence over a period of time on leave of the President 
and the Senior Commissioner, and the parties herein having 
consented to waive the requirements of s.35 of the Industrial 
Relations Act 1979 (as amended), insofar as such section 
requires that a decision be drawn up in the form of minutes, 
and insofar as the parties are entitled to speak to matters 
contained in such minutes, it is this day, the 14th day of 
April 1994, ordered that the hearing and determination of 
appeal No. 844 of 1993 be and is hereby adjourned to 10.30 
am on Monday, the 23rd day of May 1994. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Appeals against decision of 
Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders Labourers Federated Union of 

Workers (WA Branch) 
(Appellant) 

and 
Pacesetter Homes Pty Ltd T/A Pacesetter The Homebuilder 

(Respondent). 
Nos. 1625-1629 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 

14 April 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

These were appeals against the dismissal of complaints 
brought by The Australian Builders Labourers Federated 
Union of Workers (WA Branch) (the appellant) (hereinafter 
referred to as "The ABLF"), against Pacesetter Homes Pty 
Ltd trading as Pacesetter The Homebuilder (the respondent) 
(hereinafter referred to as "Pacesetter"). 

The complaints were that Pacesetter, being a party bound 
by the Building Trades (Construction) Award 1987, No R 
14 of 1978 (hereinafter referred to as "the award"), had 
committed a breach thereof in that it failed to pay Peter 
Armstrong, their employee, the correct rate of pay contrary 
to clause 8(1) of the award on 4 September 1992. 

In addition, it was alleged that the amounts required to 
be paid by clause 8(1) were not paid for any fortnight 
commencing on 18 September 1992 and ending on 5 
February 1993 (see pages 8-9 of the appeal book (hereinafter 
referred to as "AB")). 

There were further complaints that on 18 September 1992 
Pacesetter had failed to pay Peter Armstrong the correct 
amount of pay for a rostered day off contrary to clause 13(1) 
of the award and an amount was claimed. That complaint 
was withdrawn, and appeal No 1626 of 1993 was dismissed 
by consent. 

In addition, it was further alleged that Pacesetter had 
failed to pay Peter Armstrong overtime contrary to clause 
15(1) of the award on 4 September 1992, 18 September 
1992, 2 October 1992, 16 October 1992, 30 October 1992, 
13 November 1992, 27 November 1992, and 11 December 
1992, as well as 22 January 1993, 5 February 1993, and 19 
February 1993. 

It was alleged that Pacesetter had failed to pay meal 
allowances contrary to clause 20 of the award on those same 
dates. 

There were also claims of failure to pay proportionate 
annual leave on termination, and failure to pay wages 
contrary to clause 34(4) of the award. 

Background. 
The respondent. Pacesetter, operates principally as a 

company which develops land and sells houses, plainly 
sometimes in house and land "packages". At the time of 
the hearing of this matter at first instance, it had four major 
departments, finance, sales, construction, and development. 
At the time of the hearing of these complaints, too, it 
employed draughtspersons, estimatore, construction super- 
visors, clerical employees, and others, in all about 28 people. 

In about July 1992, a Mr Corser, a director of Pacesetter, 
decided that the company might "employ" some unem- 
ployed youth and give such young persons an opportunity 
to gain work experience with Pacesetter. This arose because 
of a meeting Mr Corser had with a person called Dr Eric 
Chan who was involved with a project called "Youth 
Options". He said that the idea was to provide work 
experience for three to six months or so, the aim of the 
exercise being to give an individual more confidence and the 
opportunity to succeed in an employed position. 

Two young adults were selected after interviews were 
carried out by Pacesetter's building manager, Mr Graham 
Edmund Catt, and Mr Richard Jauncey, a maintenance 
contractor, who had had for 10 years a contract with 
Pacesetter to carry out maintenance on homes constructed 
by Pacesetter. One person so selected was Mr Peter Kenneth 
Armstrong. There was another young person selected who 
worked in the clerical area and did so successfully enough 
to be offered a "permanent position". 

It is plain from the evidence of Mr Jauncey and Mr 
Armstrong, that Mr Jauncey carried out maintenance work 
which was required to be done after the first three month 
period following the completion of a house. This work 
included attending to cornice cracks, adjusting doors and 
locks, a bit of brick work, some plaster patching, some 
caulking, the checking of the hanging of doors, etc. 
According to the evidence of Mr Jauncey, a carpenter and 
joiner by trade, he had been doing this work for Pacesetter 
for 10 years, and the work was maintenance work done in 
the building trade. 

It was, of course, at the request of Pacesetter, through Mr 
Catt, that Mr Jauncey was asked to supervise and train Mr 
Armstrong. 

Mr Armstrong, the person concerned in these proceed- 
ings, gave evidence, as did Mr Catt, Mr Jauncey, and Mr 
Leon Selwyn Levy. Mr Catt was a director of Pacesetter at 
the material time, as was Mr Levy, who was also the 
financial manager, being an accountant by occupation. 

There is not much difference in the evidence of Mr Catt 
and Mr Armstrong concerning the interview which occurred, 
after which Mr Armstrong was selected. Mr Jauncey was 
present at the interview, too, and it was explained that the 
job was a variety of labouring and that Mr Armstrong would 
be instructed by Mr Jauncey on things to do to carry that out. 
That afternoon he was told that he had got the "job" and 
would be commencing the next morning. It was mentioned 
to him that the purpose of the exercise was to give him work 
experience, and that it was on a trial basis, and if he were 
any good that he would be kept on. That was not what Mr 
Catt said he conceded, but when Mr Catt said that the period 
for which he would be "engaged" would be six months, Mr 
Armstrong assumed that it was a trial period. It is quite clear 
that it was not said that this would be an on-going 
relationship after the six months. It is quite clear from the 
evidence that that was intended, while in the course of the 
young person taken on in the clerical area she became an 
employee, on the evidence. 

Mr Catt's evidence was that they planned to give someone 
experience for six months, that he interviewed Mr Arm- 
strong with Mr Jauncey for 20 minutes and explained (see 
page 126 (AB)) with regards to the job that it was an 
extremely important part of the company's function, and 
that the individual concerned, that is who would be 
successful, would be to a certain extent flying the company's 



1218 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

flag because of the importance of going into houses. There 
were various elements of attitude and behaviour that were 
essential to not only doing the job well, but representing the 
company on that basis. He also explained that the working 
hours were erratic, and that they would tend to be dictated 
by the schedule that Mr Jauncey would draw up at the 
beginning of each week from the information they gave him 
from the office. However, they were not, Mr Catt said in 
evidence, he told Mr Armstrong, looking to fill a position 
with the company, but were looking to give an opportunity 
of letting an unemployed person get some work experience. 
There would, he explained, be different tasks to be done, but 
in the first place, essentially, what would be involved would 
be observing what Mr Jauncey was doing then following his 
example, and perhaps, ultimately, getting the skills to be 
able to do it himself. He told, on his evidence, Mr Armstrong 
that he did not know what award was appropriate, and 
Pacesetter would be looking at an appropriate award given 
the experience of the trainee. 

There was, of course, no written agreement. There were 
no explanations of the company's expectations of Mr 
Armstrong's productivity. It was Mr Catt's view that 
whoever they selected, unless he did something fraudulent 
or illegal, would stay on until the end of the period of 
training (see page 127 (AB)). 

In the early stages, it was Mr Jauncey's view and Mr 
Catt's view that Mr Armstrong was not of much assistance. 
However, Mr Jauncey's evidence was that they worked 
shoulder to shoulder for most of the day, and if they were 
not in the same room were only a room apart, but that 
towards the end of the six month period Mr Armstrong was 
a lot more accomplished and he could carry on quite a lot 
more duties by himself. In addition, those jobs that he had 
to re-do decreased as he went alongitude. Although Mr 
Jauncey said that he had arrived no benefit from Mr 
Armstrong and that it was quite a considerable disadvantage, 
he then said that that situation decreased as time went 
through the six months. He considered Mr Armstrong a 
trainee in the building trade but not a labourer. 

The period ceased on 19 February 1993 because Mr 
Armstrong obtained a position in a TAPE College. 

In the meantime, and from the beginning:— 
(1) He had been paid fortnightly. 
(2) He had been paid at an award rate under the 

Clerks' Award which was as a result of a decision 
taken by Mr Levy because the other young person 
was being paid under that award. 

(3) He was included in compensation cover. 
(4) He was placed on the payroll records. 
(5) He was required to sign an employment declara- 

tion. 
(6) He was paid superannuation, since it seemed to 

Mr Levy that the relevant legislation required it. 
(7) He was paid holiday pay (when he left). 

Mr Levy's explanation in evidence was that in fairness, 
because both the two young persons, one being Mr 
Armstrong, had been taken out of the job market or the dole 
situation, that they were entitled to some remuneration in 
order to keep body and sole together (see page 133 (AB)), 
and he therefore determined singlehandedly that the Clerks' 
Award would form a reasonable basis for giving them some 
form of sustenance during the time they were with 
Pacesetter on work experience. 

They were processed through the payroll and tax had to 
be deducted. It seemed to Mr Levy that it was a good idea 
for "candidates" to have full experience of being in the 
workforce and of all aspects of holding down a job, and 
annual leave, he said, was part of that. He also was of 
opinion that they were obliged to pay superannuation under 
the new superannuation guarantee legislation. However, the 
criteria to determine what he was being paid was not 
measured by the work which he performed. He was covered 
by workers' compensation as a matter of prudence. 

Every morning he was picked up for work by Mr Jauncey 
and then taken home, and they attended to six or eight 
houses a day. 

Findings of the Industrial Magistrate. 
The Industrial Magistrate determined that Mr Armstrong 

was not an employee of Pacesetter, and accordingly 
dismissed the complaints, it not being necessary to find 
anything further. The reasons for so finding were as 
follows:— 

(1) That where there was a conflict of evidence 
between Mr Catt and Mr Jauncey on the one hand, 
and that of Mr Armstrong, the subject employee, 
on the other, he preferred the evidence of Mr Catt 
and Mr Jauncey. 

(2) Further, the discussion between Mr Catt for 
Pacesetter and Mr Armstrong during the course of 
the interview and the arrangement between the 
parties was inconsistent with there being a 
contract of service. 

(3) That during the approximate period of two months 
Mr Jauncey and Mr Armstrong were virtually 
shoulder to shoulder for 90% of the day, and when 
that was the case Mr Armstrong was mainly 
observing, or Mr Jauncey was showing Mr 
Armstrong, or the two were checking what Mr 
Armstrong had done. 

(4) That what Mr Armstrong actually did was 
consistent with the arrangement discussed be- 
tween the parties at the outset, namely one of work 
training or work experience. 

(5) That although Mr Armstrong was supervised by 
Mr Jauncey, such supervision was more in the 
form of tuition than direction and control. 

(6) At a different level. Pacesetter did not exercise or 
seek to exercise any ultimate authority over Mr 
Armstrong in the performance of his work, and Mr 
Catt's evidence was accepted that unless some- 
thing fraudulent or illegal occurred Mr Armstrong 
would stay on, come what may, to the end of the 
period of training. 

(7) The Industrial Magistrate accepted Mr Catt's 
evidence that it was Mr Armstrong who informed 
Mr Catt that he was leaving to commence a course 
at TAFE and that Mr Catt in essence wished him 
all the best. 

(8) That on the question of the element of mutual 
obligation:— 
(a) Mr Armstrong had no qualifications at all to 

carry out maintenance duties and it was not 
a necessary prerequisite that he have any. 

(b) There was no requirement for Mr Armstrong 
to be productive to any extent during the six 
month period or thereabouts he had spent 
with Mr Jauncey. 

(9) Pacesetter paid Mr Armstrong fortnightly, de- 
ducted taxation, made superannuation contribu- 
tions, paid him some holiday pay, and included his 
wages with those of employees for the purpose of 
workers' compensation insurance, and these indi- 
cia when considered in isolation would be 
consistent with the existence of an employer/ 
employee relationship. 

(10) (a) That first a wage was paid because Mr 
Armstrong in accepting the arrangement 
removed himself from the workforce. 

(b) That secondly taxation was deducted because 
it was considered necessary because money 
was being paid. 

(c) Superannuation was being paid because it 
was believed there was an obligation to do 
so pursuant to the superannuation guarantee 
levy. 

(d) Holiday pay was paid to give Mr Armstrong 
an appreciation of what it would be like as 
an employee in employment. 

(e) Workers' compensation premiums were paid 
because it was regarded as a prudent thing to 
do. 



(11) That all of these matters were relevant, but all of 
them as a whole and any one of them alone does 
not determine the question. They must be consid- 
ered with all the circumstances of the relationship 
of the parties (see In re Crown Employees 
(Technical Teachers) Award 1974 AR 450). 

(12) When the circumstances of the relationship of the 
parties were considered as a whole there was no 
relationship of employer/employee between Pace- 
setter and Mr Armstrong. 

(13) Nothing in the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), 
and, in particular, s.7, alters the ordinary meaning 
of "employee". 

(14) An award of the Commission under the Act cannot 
extend to and bind Pacesetter and Mr Armstrong 
unless there is a finding that the two shared a 
relationship of employer/employee. 

(15) Having found that there was no such relationship, 
that was the end of the matter and all of the 
complaints failed. 

It is against the dismissal of those complaints, for those 
reasons, that the appeals are brought. There appear to be five 
notices of appeal, although the appeals were brought against 
one decision of the Commission which dealt with all of the 
complaints. 

Grounds of Appeal. 
The grounds of appeal herein are as follows:— 

" 1. The learned magistrate erred in law and in fact in 
dismissing the complaint by finding that the 
contract between Peter Armstrong ("the worker'') 
and the respondent/defendant was not a contract 
of employment when there was evidence that was 
accepted or ought to have been accepted by the 
learned magistrate to find that: 
(a) there was actual control exercised by the 

respondent/defendant by its' servants or 
agents over the nature of the work of the 
worker and the manner in which the work of 
the worker was done; 

(b) the respondent/defendant by its' servants or 
agents stipulated the starting and finishing 
times of the worker; 

(c) the respondent/defendant paid the worker 
during his employment with the respondent/ 
defendant: 

(i) fortnightly wages; and 
(ii) an amount of superannuation contribu- 

tion: 
(d) the respondent/defendant paid workers' com- 

pensation premiums in relation to the work 
of the worker; 

(e) the respondent/defendant paid the worker an 
amount of money in lieu of annual leave 
upon the termination of the worker's employ- 
ment with the respondent/defendant; 

(f) the respondent/defendant purported to pay 
the worker wages in accordance with the 
"clerks award"; 

(g) the respondent/defendant paid taxation to the 
Australian Taxation Office in relation to the 
workers as though the worker were an 
employee of the respondent/defendant; and 

(h) the other elements in the agreement between 
the worker and the respondent/defendant 
were consistent with the contract between 
them being a contract of employment. 

and the learned magistrate should therefore have found 
that there was a contract of employment between the 
worker and the respondent/defendant. 

And the appellant/complainant seeks an order that 
the orders of the learned magistrate: 

(a) to dismiss the complaint; and 
(b) that the appellant/complainant do pay costs 

of $60 be quashed and the matter be remitted 

to the learned magistrate for further hearing 
and determination according to law." 

Conclusions. 
In those complaints the Industrial Magistrate accepted the 

evidence of Mr Levy, and we quote (see page 26 (AB)):— 
I accept the evidence of Leon Selwyn Levy 

("Levy") that first, a wage was paid because Arm- 
strong in accepting the arrangement removed himself 
from the workforce, that secondly, taxation was 
deducted because it was considered necessary because 
money was being paid, that thirdly, superannuation was 
being paid because it was believed there was an 
obligation to do so pursuant to the superannuation 
guarantee levy, that fourthly, holiday pay was paid to 
give Armstrong an appreciation of what it would be 
like as an employee in employment and that fifthly, 
worker's compensation premiums were paid because it 
was regarded as a prudent thing to do." 

It is true, as Mr Caspersz (of Counsel), who appeared for 
Pacesetter, submitted, that insofar as His Worship had the 
advantage of seeing the witnesses and observing their 
demeanour, that it was not for the Full Bench to overturn 
findings so made unless the Industrial Magistrate had 
misused his advantage (see Gromark Packaging v. FMWU 
73 WAIG 220 at 224 per Franklyn J). However, on the 
authorities referred to by Franklyn J in that case, (particu- 
larly Warren v. Coombes and Another (1979) 142 CLR 531), 
an appellate court may decide for itself on the proper 
inferences to be drawn from facts which are undisputed or 
established by the findings of the trial judge. An inference 
properly open on such facts is only to be overturned if 
considered wrong, as Franklyn J said. Of course, in Warren 
v. Coombes and Another (op cit) Gibbs ACJ, Jacobs, and 
Murphy JJ said at page 551:— 

"Shortly expressed, the established principles are, 
we think, that in general an appellate court is in as good 
a position as the trial judge to decide on the proper 
inference to be drawn from facts which are undisputed 
or which, having been disputed, are established by the 
findings of the trial judge. In deciding what is the 
proper inference to be drawn, the appellate court will 
give respect and weight to the conclusion of the trial 
judge, but, once having reached its own conclusion, 
will not shrink from giving effect to it. These 
principles, we venture to think, are not only sound in 
law, but beneficial in their operation." 

The learned Industrial Magistrate found that the discus- 
sion between Mr Catt and Mr Armstrong during the course 
of the initial interview and the arrangement between the 
parties was inconsistent with there being a contract of 
service. He also concluded that what Mr Armstrong did was 
consistent with the arrangement between the parties, namely 
one of work training or experience. 

One must look at the transaction in this case. There was 
no written agreement. To determine the nature of the 
relationship between the parties one must look at the 
substance of the transaction (see Cam and Sons Pty Ltd v. 
Sargent 14 ALJ 162 per Dixon J). 

Parties cannot characterise the contract merely by putting 
a label on it. A contract for service does not cease to be one 
merely because it is labelled something else by the parties. 

In ABLF v. P B and K A Brajkovich Pty Ltd 71 WAIG 
23, which His Worship referred to in his reasons for 
decision, a number of important authorities were reviewed. 
One was Stevens v. Brodribb Sawmilling Co Pty Ltd (1986) 
160 CLR 16 where Mason J at page 28, with whom Brennan 
J was "in general agreement", referred to the importance 
of the right to control. What the High Court did in that case 
was to consider the use of a "multi-factor" approach with 
control being the foremost among the factors. Mason J said 
at page 24:— 

"But the existence of control, whilst significant, is 
not the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been to regard it merely as one of a 
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number of indicia which must be considered in the 
determination of that question ... Other relevant matters 
include, but are not limited to, the mode of remunera- 
tion, the provision and maintenance of equipment, the 
obligation to work, the hours of work and provision for 
holidays, the deduction of income tax and the delega- 
tion of work by the putative employee." 

Wilson and Dawson JJ at pages 36-37 expressed the 
opinion that it was still appropriate to apply the control test 
in the first instance because it remained the surest guide to 
whether a person was contracting independently or serving 
as an employee. Their Honours then went on to say at page 
37:— 

"Having said that, we should point out that any 
attempt to list the relevant matters, however incom- 
pletely, may mislead because they can be no more than 
a guide to the existence of the relationship of master 
and servant. The ultimate question will always be 
whether a person is acting as the servant of another or 
on his own behalf and the answer to that question may 
be indicated in ways which are not always the same and 
which do not always have the same significance." 

One must look at the totality of the relationship in 
applying the control test. The learned Magistrate cited 
Stevens v. Brodribb Sawmilling Co Pty Ltd (op cit) and 
ABLF v. P B and K A Brajkovich Pty Ltd (op cit), and did 
apply the control test. He found that Mr Armstrong was 
supervised by Mr Jauncey, but that this was more in the form 
of tuition rather than direction and control. However, what 
occurred on the evidence was that Mr Jauncey performed 
work as a sub-contractor for Pacesetter. That, in our opinion, 
was clear. Mr Armstrong was not his "trainee". He was 
Pacesetter's "trainee" assigned to Mr Jauncey to instruct 
and to supervise. As His Worship held, Mr Armstrong was 
supervised. It is quite plain from the evidence that Mr 
Jauncey was Pacesetter's agent for this purpose. There was 
no suggestion that Mr Armstrong was Mr Jauncey's 
employee, nor is there any evidence that he was. Mr 
Jauncey's part in the proceedings as an agent, however, 
commenced with his being present at the initial interview 
by Mr Catt of Mr Armstrong. After that, Mr Jauncey 
instructed Mr Armstrong how to do the work, judged its 
quality, had him re-do work which was not properly done, 
took him too and from work, etc. Mr Armstrong's work 
improved under this instruction and supervision to the stage 
where Mr Jauncey almost conceded that some advantage 
was to be derived from it. However, Mr Armstrong was 
controlled in the hours of his work, he had an obligation to 
be present at work between those set hours, he was 
controlled as to how he did the work, where he did it, and 
what work he did. It is quite clear that all of this, on the 
evidence, demonstrated the direction and control which was 
vested in Pacesetter and which was exercised as agent by 
Mr Jauncey. 

His Worship found that Pacesetter did not exercise or seek 
to exercise any ultimate authority over Mr Armstrong in the 
performance of his work. The fact of the matter is that it did 
through Mr Jauncey to whose supervision it assigned Mr 
Armstrong, and he supervised and directed him on Paceset- 
ter's behalf. He certainly did not do so on his own behalf. 

On Mr Catt's evidence, implicitly, Mr Jauncey reported 
progress to Mr Catt because Mr Catt was able to discuss 
defects in Mr Armstrong's approach to work and his 
methods. That appeared in evidence. 

In our opinion, the learned Magistrate erred in finding that 
Pacesetter did not exercise or seek to exercise ultimate 
authority over Mr Armstrong, or, importantly, had the right 
to exercise authority and control over Mr Armstrong, which 
is more crucial than the fact that it did exercise authority 
over Mr Armstrong, although, as we have found, it did. 
Some proof of Pacesetter's role in the matter is evident from 
Mr Catt being advised by Mr Armstrong that he was leaving 
to commence a course at TAPE. 

In our opinion, there was ample evidence of control and 
of the right to control. 

We should add, too, that Pacesetter made decisions as to 
what award Mr Armstrong would be paid under, that he 

would be included on the payroll records, and that he would 
be covered for workers' compensation, etc, which are all 
consistent with the right of control which it had. 

The learned Magistrate took account of what are usually 
significant indicia, namely payment fortnightly, deducted 
taxation, the paying of Mr Armstrong's superannuation 
contributions, the payment of holiday pay, and workers' 
compensation. 

His Worship did not take account of the obligation to 
work between certain hours and to attend work, or the 
application of an award, namely the Clerks' Award. 

His Worship observed quite rightly that these indicia 
considered in isolation would be consistent with the 
existence of an employer/employee relationship. 

In the circumstances of this case, added to the clear right 
to control, they are indicia of an employer/employee 
relationship. 

Next, the learned Magistrate, accepting Mr Levy's 
evidence, held that a wage was paid because Mr Armstrong, 
in removing himself from the workforce and the dole, should 
have been so paid. Next, he said taxation was being deducted 
because money was being paid. Next, he accepted and found 
that superannuation contributions were paid on Mr Levy's 
evidence because Mr Levy believed that there was an 
obligation to do so under the appropriate statute. He 
accepted Mr Levy's evidence that workers' compensation 
premiums were paid because it was a prudent thing to do, 
and holiday pay was paid to give Mr Armstrong an 
appreciation of what it would be like as an employee in 
employment. Mr Levy also said in evidence that moneys 
should have been paid for Mr Armstrong's sustenance. 

The learned Magistrate was entitled to accept that 
evidence, it not having been successfully challenged. He 
then went on to hold that those indicia must be considered 
with all of the circumstances of the relationship of the 
parties, which is, of course, so. In considering the intention 
of the parties, in the circumstances of the engagement, the 
learned Magistrate applied Stevens v. Brodribb Sawmilling 
Co Pty Ltd (op cit) and Dietrich v. Dare (1980) 54 ALJR 
388, as well as TWU v. Readymix Group (WA) and Others 
61 WAIG 1705 at 1715 per Kennedy J (IAC). 

The learned Industrial Magistrate had regard to the 
requirement referred to in Dietrich v. Dare (op cit) that 
contracts of employment must have an element of mutuality 
of obligation, and that.that is essential to the formation of 
such a contract, which is a bilateral one (see Dietrich v. Dare 
(op cit) at page 390 per Gibbs, Mason, and Wilson JJ). On 
the element of mutuality of obligation, His Worship 
observed, firstly, that Mr Armstrong had no qualifications 
at all to cany out maintenance duties, and it was not a 
necessary prerequisite that he have them. Secondly, there 
was no requirement for Mr Armstrong to be productive to 
any extent during the six month period which he spent with 
Mr Jauncey. 

As we understand his reasons. His Worship concluded 
that there was no employer/employee relationship on a 
consideration of the whole of the relationship, including the 
control or right to control Mr Armstrong, and the question 
whether there was an intention to enter into a legal 
relationship. On that latter point, it is necessary to make 
some comment. The test of intention to create legal relations 
is objective, and it is not open to one party to prove that 
subjectively his intention was that legal relations should not 
arise (see "Contract Law in Australia"—Lindgren, Carter, 
and Harland at page 131). Consideration and intention to 
create legal relations are inter-related, the former tending to 
suggest the presence of the latter (see Lindgren, Carter, and 
Harland (op cit) also at page 131). In practice, issues of 
intention to create legal relations do not often arise and, 
apart from the uncommon cases where the parties agree that 
their agreement shall not attract legal consequences, the 
issue is determined as an inference of fact. The relevant 
intention may be express or implied and is usually implied. 
In the case of consensual relations between close friends or 
members of a family, it will be more easily inferred that 
agreement and consideration were not accompanied by 
contractual intent than it will be in the case of parties at 



arm's length. The question remains one of the parties 
intentions, express or implied. The onus of establishing that 
a commercial agreement was not to create legal relations 
rests on the parties so contending, and where he relies on 
an express exclusion of the intention, the words used must 
be clear and unambiguous (see Edwards v. Skyways Ltd 
(1964) 1 All ER 494 and also Banque Brussels Lambert SA 
v. Australian National Industries Ltd (1989) 21 NSWLR 
502). 

Frequently there is overlap between the issue of intention 
to create legal relations and the issues of agreement and 
consideration. The more firm the intention to create legal 
rights and obligations immediately, the more probable it is 
the terms of agreement will be certain and particular; 
conversely, vagueness and generality of terms may point to 
absence of contractual intent (see Lindgren, Carter, and 
Harland (op cit) at page 137). 

We must say that Dietrich v. Dare (op cit) is distinguish- 
able on the facts from this case. The appellant in that matter 
was a person with alcohol problems and an illness called 
"Huntington's Chorea". The respondent in that case said 
that he had a house which did not really need painting, but 
was prepared to have it done in order to help the appellant. 
The respondent was in the habit of helping persons who 
lodged at particular premises in Alice Springs. He offered 
to pay the appellant $2.00 per hour. The appellant was not 
a professional painter, and in the course of these activities 
fell from the ladder and was injured. He claimed workers' 
compensation, but was held at first instance not to be a 
workman within the meaning of the Workmen's Compensa- 
tion Ordinance 1949 (NT). This was reversed upon appeal 
and the matter then came to the High Court which held that 
he was not a workman. The High Court held that the 
arrangement was a trial arrangement which lacked the 
element of mutuality of obligation that was essential to the 
formation of a contract. 

In this case, there was a long period which was not a 
matter of trial during which Mr Armstrong made his services 
available, and was trained in the end to the extent that Mr 
Jauncey could not unequivocally say that there was not some 
advantage in his being there. Further, although he was not 
qualified as a maintenance worker, he was trained to 
perform various of the duties of one as the time expired. The 
need to remunerate Mr Armstrong was recognised by Mr 
Levy on his own evidence. He even recognised the necessity 
of applying an award. 

In our opinion, objectively viewed, and having regard to 
this transaction, which had the hallmarks of a commercial 
transaction. Pacesetter did not discharge its onus to establish 
that there was no intention to enter into a legal relationship. 

In addition, sofar as it is necessary to say so, there was 
substantial consideration on either side, one by payment of 
remuneration and other contractual benefits, and the other 
by the provision of services and objecting himself to control 
and the subjecting of himself to control by Pacesetter by Mr 
Armstrong. Further, there is mutuality in that Mr Armstrong 
undertook to work to give his services as a trainee for six 
months subject to control and direction, during certain 
hours, and with an obligation to attend. Pacesetter agreed to 
pay him a remuneration under an award, the Clerks' Award, 
to deduct taxes, to pay workers' compensation premiums, 
and superannuation contributions, as well as holiday pay. 

Objectively viewing all of that evidence, there is evidence 
of an intention to enter into a legal relationship, and which 
Mr Levy's evidence does not negate. Indeed, it confirms it. 
It is fair to say that Mr Armstrong, too, was not a volunteer, 
as that is understood at common law (see, for example, 
Johnson v. Lindsay and Co (1891) AC 371 per Lord 
Herschell). 

Added to the obvious right to control, and the other 
significant indicia to which His Worship referred, and to 
which we have referred above, there was sufficient to find 
that this was an employer/employee relationship at common 
law and within the meaning of the definition of "employer" 
and "employee" in s.7 of the Act. 

We would also add that insofar as the question of an 
intention to enter into a legal relationship was concerned. 

some assistance can be derived from the consideration 
flowing from either side. 

The submissions made on Pacesetter's behalf are not 
accepted for those reasons. We are persuaded by the ABLF 
that appeals No 1625, 1627, 1628, and 1629 of 1993 are 
made out. They will be upheld. 

There are other matters requiring determination by His 
Worship, and for that reason we would set the decision made 
at first instance aside and remit the complaints, the subject 
of these appeals, back to His Worship to be heard and 
determined according to law and in accordance with these 
reasons for decision. 

Order accordingly 
Appearances: Mr M.D. Cuomo (of Counsel) and with him 

Mr G.T. Giffard on behalf of the appellant. 
Mr T.H.F. Caspersz (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders Labourers Federated Union of 

Workers (WA Branch) 
(Appellant) 

and 
Pacesetter Homes Pty Ltd T/A Pacesetter The Homebuilder 

(Respondent). 
Nos. 1625-1629 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 

14 April 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 28th day of February 1994, and having heard 
Mr M D Cuomo (of Counsel) and with him Mr G T Giffard 
on behalf of the appellant and Mr T H F Caspersz (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on these matters, and reasons 
for decision being delivered on the 14th day of April 1994 
wherein it was found that the appeals should be upheld, it 
is this day, the 14th day of April 1994, ordered as follows:— 

(1) That time be and is hereby extended to and 
including the 21st day of January 1994 for the 
appellant herein to file an application to extend 
time for lodging appeal books. 

(2) That time be and is hereby extended to and 
including the 22nd day of December i993 for the 
appellant herein to lodge appeal books. 

(3) That appeals No. 1625, 1627, 1628, and 1629 of 
1993 be and are hereby upheld. 

(4) That appeal No. 1626 of 1993 be and is hereby 
dismissed by consent. 

(5) That the decision of the Industrial Magistrate in 
complaints No. 194, 196, 197, and 198 of 1993 
made on the 19th day of November 1993 be set 
aside, and that complaints No. 194, 196, 197, and 
198 of 1993 be remitted back to the same 
Industrial Magistrate to be heard and determined 
according to law and the reasons for decision of 
the Full Bench herein. 

By the Full Bench 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, West Australian Branch 

(Appellant) 
and 

Jason Industries Ltd T/A Jason Furniture 
(Respondent) 

No 1717 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER S A KENNEDY. 
COMMISSIONER R N GEORGE. 

8 March 1994. 
Order. 

This matter having been due to come on for hearing before 
the Full Bench on the 8th day of March 1994, and the 
appellant having by letter dated the 23rd day of February 
1994 sought leave to have the appeal adjourned, and the 
respondent having consented by letter dated the 24th day of 
February 1994 to the adjournment, and both parties having 
consented in writing to waive their rights to speak to the 
minutes of proposed order in accordance with s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the letters 
having been filed herein, it is this day, the 8th day of March 
1994, ordered, by consent, that appeal No 1717 of 1993 be 
and is hereby adjourned to 10.30 am on Wednesday, the 18th 
day of May 1994. 

By the Full Bench 
(Sgd.) P. J. SHARKEY 

[U.S.] President. 

full bench— 

Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent). 

No. 1242 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

18 March 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Beech and myself. 

Mr Viner QC, who appeared for the respondent, Giacomo 
Bevacqua (hereinafter referred to as "Mr Bevacqua"), when 
the hearing of this matter resumed on 24 February 1994, 
made a number of submissions in support of an oral 
application to strike the application herein out. 

After this application was adjourned on 30 November 
1993, a request for further and better particulars of the 
application were filed and delivered on 6 December 1993, 
and this was answered by answers filed on 10 December 
1993. Mr Bevacqua then requested further particulars on 17 
December 1993 and those particulars were filed on 24 
December 1993. 

The submission was broadly based on the proposition that 
the complaint disclosed no offence or no basis for the 
complaint under s.84 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"). The 
"complaint" in its amended particulars relates, of course, 
to allegations that Mr Bevacqua obstructed the applicant, 
Andrew Hastie (hereinafter referred to as "Mr Hastie"), an 
industrial inspector, by failing to produce for his inspection 
records in respect of which a request was made under 
s.98(3)(e) of the Act. 

Mr Hastie, by the amended application and the particulars 
filed in support, asserted that he had reason to believe that 
breaches of the award had occurred. 

Mr Viner submitted that there was, firstly, one defect. It 
was that the request to produce all of the documents did not 
specify or identify a record to be produced. This was because 
particular 7 of the amended application simply said in globo 
that Mr Bevacqua was required to produce all records 
relating to employees returned from the State Taxation 
Department. This did not identify a record, but merely 
described an event which Mr Hastie believed had happened, 
namely the return of something from someone to Como 
Investments Pty Ltd. Further, there was a reference only to 
records which he was alleged to be carrying. That particular 
is simply inadequate, it was submitted. 

There is, it was submitted, a latent ambiguity in the 
original particulars supporting the amended application 
where it speaks of "all the records", and then alleges a 
refusal to produce the records, and that latent ambiguity had 
not been cured by the particulars given. 

Next, it was submitted that the reference to rosters, 
diaries, and business diaries in particular 12 filed on 24 
December 1993 was ambiguous. 

Next, it was submitted that the particulars were deficient 
because they contained an assertion that Mr Bevacqua 
denied that there were any further records than those 
produced and that the only diaries which he had were 
personal. 

There was, it was submitted, no allegation in the 
particulars that, contrary to what Mr Bevacqua said, "such 
and such records" did exist and were not produced. Without 
such an assertion, Mr Bevacqua did not know the case which 
he was required to answer, so the submission went. 

We were referred to Johnson v. Miller (1937) 59 CLR 467 
per Evatt J at page 497 and to other dicta in that case. We 
were also referred to Vrisakis v. Australian Securities 
Commission (decision of the Full Court of Western 
Australia in appeal No 1085 of 1992 delivered on 6 August 
1993 (unreported)) as authority for that proposition. 

There were submissions, too, relating to an allegation in 
the particulars that Mr Hastie had a "reasonable belief", 
asserted to establish that what he was doing was within the 
power of industrial inspectors under s.98 of the Act. That 
was, in this case, to make a request for the production of 
records for the purpose of securing the provisions of the Act. 
This was set out in particulars 5, 6 and 7. 

Next, it was submitted that the particulars were evidence 
of a classic case of fishing, or, of rumour, based on hearsay 
two or three times removed. 

Mr Viner took us to the judgments which dealt with 
reason to suspect, etc, including Fisher v. McGee [1947] 
VLR 324 and Avon Downs Pty Ltd v. Federal Commis- 
sioner of Taxation (1949) 78 CLR 353. 

It was submitted that the state of mind required, which 
had been asserted by Mr Hastie, was a belief in the existence 
of facts, not a suspicion which was a state of mind of lesser 
severity. When the assertion made by Mr Hastie was a belief 
in the existence of facts, not a suspicion, and the belief was 
merely based on information from a person, and that 
information said nothing about the facts necessary to hold 
that belief, then the foundation for the application fell away, 
the submission went. 

Ms Smith (of Counsel), on behalf of Mr Hastie, made a 
number of submissions. These were, summarised, as 
follows. 
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Essentially, what is alleged is that four requests were 
made to Mr Bevacqua by Mr Hastie to produce records 
which was defined and identified by particulars provided. 

In relation to the alleged breach of 23 June 1993, it was 
submitted that Mr Bevacqua was asked to produce records 
contained in a box which was observed to contain a number 
of books. As to other breaches, it was submitted that there 
were requests in writing identifying documents (see particu- 
lars 11 and 13), and, in one case, an oral request of which 
particulars were given (see particulars 7 and 9). 

Next, it was submitted that Mr Bevacqua's Counsel's 
submission that the particulars do not particularise the 
refusal by Mr Bevacqua to provide the documents was met 
by the allegation that the only part of what was asked to be 
produced was produced on 23 June 1993 (see particular 10). 

Mr Bevacqua, it was submitted, refused to produce all of 
the documents which he was carrying, according to 
particular 8. 

Particular 12 says that Mr Bevacqua was asked to set a 
day and time to finalise the inspection of the records but no 
documents were produced on that occasion. 

As to particular 10, that alleges a denial by Mr Bevacqua 
that other documents exist and whether they exist is a matter 
of evidence. 

Further, it was submitted, it was not necessary to prove 
that Mr Hastie had a reasonable belief. Mr Hastie, in any 
event, it is alleged, sought to have certain documents 
produced to him because he had been given certain 
information which led him to believe that breaches of an 
award had occurred. 

S.98 of the Act empowers inspectors to do certain things. 
The whole purpose of s.98 is to ascertain whether breaches 
have, in fact, occurred, and inspectors can act on hearsay 
information. 

We were taken to authority as to the protection of the 
identity of informers (see Cain and Others v. Glass and 
Others (No 2) (1985) 3 NSWLR 230). 

It was submitted that particular 6 says that Mr Hastie had 
reason to believe that the company employed persons to 
work in restaurants, and that the employment of employees 
was subject to the provisions of the Restaurant, Tearoom and 
Catering Workers' Award, 1979, Award No R 48 of 1978 
(hereinafter referred to as "the award"), and, further, that 
on and between 23 June 1993 and 12 July 1993, Mr Hastie 
had reason to believe that breaches of the award had 
occurred in respect of the said employees. The basis of the 
belief, it was submitted, appears in particular 6 of the 
amended particulars which reads as follows:— 

"On and between 23 June 1993 and 12 July 1993 the 
Applicant had reason to believe that breaches of the 
award had occurred in respect of the employees." 

Commissioner for Corporate Affairs v. Guardian Invest- 
ments Pty Ltd [1984] VR 1019 at 1024 per Ormiston J was 
submitted to be authority for the proposition that all that was 
required was that one hold the relevant belief and whether 
that was so here was a matter of evidence. 

It is not necessary for the inspector, it was submitted, to 
prove that he had a reasonable objective belief in the facts. 
All he needed to show was that he had this belief in fact, 
and the particulars are sufficient to show that evidence will 
be adduced that he did in fact have that belief. 

The case, it was submitted, would turn on whether Mr 
Bevacqua, in fact, had in his possession documents other 
than those produced on 29 June 1993 and on 12 July 1993. 
That, it was submitted, was a matter of evidence and the 
particulars set out in the case of each alleged breach that 
there was a proper request and that there was a failure to 
provide or to comply with those requests. 

The question of whether sufficient particulars had been 
given, in our opinion, arises on the authority of Johnson v. 
Miller (op cit) where Evatt J said at page 497:— 

"It is of the very essence of the administration of 
criminal justice that a defendant should, at the very 
outset of the trial, know what is the specific offence 
which is being alleged against him. This fundamental 
principle has been deemed applicable to bodies which 

are not strictly judicial in character. But the rigorous 
application of the principle by courts of justice proper 
is to be regarded as deriving from the court's inherent 
power and jurisdiction." 

This was cited with approval in Vrisakis v. Australian 
Securities Commission (op cit). 

Certainly, too, if there is a latent ambiguity, that requires 
correction in criminal proceedings if there is to be a fair trial 
(see S v. The Queen (1989) 168 CLR 266 at 274 per Dawson 
J). 

In this case, by virtue of s.27(l)(v) of the Act, and by 
virtue of the Industrial Relations Commission Regulations 
1985 (hereinafter referred to as "the Regulations"), there 
is power to compel the giving of particulars. 

In a case such as this, where something akin to a penalty may 
be imposed if any breach of the Act is proven, it is just and 
expedient that the respondent have sufficient particulars so that 
he/she might know the case against him/her in its particulars, 
and so that he/she might properly defend the allegations made 
against him/her. We are not persuaded that that requires the 
same attention, technicality, and legal form as in the case of 
criminal proceedings. However, that aspect does require some 
attention, as we think we have already indicated. 

As we mentioned in discussion with Counsel, however, 
the arguments put to us cannot be considered as if we were 
dealing with the merits of the case. Some of the arguments 
put for Mr Bevacqua really went to matters which should 
be raised after the evidence is heard. 

The particulars, however, mean that the allegations of 
breach are as follows. Mr Hastie had reason to believe that 
breaches of the award had occurred in respect of the 
employees of Como Investments Pty Ltd. That is clear (see 
particular 5). He was not, however, required to have a 
reasonable belief, at least on the pleadings. The pleadings 
merely alleged "reason to believe". (What constitutes 
exercising an inspector's powers, for the purposes of 
carrying out his functions under the Act, is discussed by the 
Full Bench in McCorry v. Constantinou and Another 71 
WAIG 2769 at 2771). 

In any event, the particulars recite that he had been 
informed of certain matters by another inspector. For the 
purposes of considering the adequacy of the particulars or 
whether they allege a breach, it is not necessary to consider 
whether he formed the belief on hearsay evidence, or, if he 
did, what the import was. As we think that we have 
indicated, matters of substance must await the hearing of 
evidence, together with argument and submissions relating 
to law and fact after the evidence is heard. 

Next, what is quite plain, too, is that the particulars allege 
that three requests were made to produce documents. The 
first related to the employment of employees which were 
records returned to Mr Bevacqua by officers of the State 
Taxation Department on 23 June 1993 and was oral. This 
was a direct request to Mr Bevacqua who was carrying a 
number of documents, according to the allegation in the 
particulars. The particular is amplified in further and better 
particulars and is plain and unambiguous. 

Next, the particulars allege that on 29 June 1993, both 
orally and in writing, Mr Bevacqua was asked to produce 
all records relating to employment between April 1990 and 
June 1993 of the employees first referred to. Again, it is 
alleged that he was so asked on 5 July 1993 and 12 July 
1993. On each occasion, the particulars allege that he failed 
to produce all documents. Those documents are identified 
in the further and better particulars (see particular 9) as 
rosters and diaries. They are further identified in particulars 
12 and 14. 

Whether there were or are such documents is a question, 
if relevant, which is a matter of evidence, and does not 
indicate any defect in the particulars. Further, there is no 
latent ambiguity in the particulars which identify a reason 
to believe, assert the existence of documents, a request and 
a refusal to produce. 

Mr Viner made a submission that a "record" to be 
produced within the meaning of the Act was not sought. 
Again, that question is concerned with matters of evidence. 
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However, for the purposes of the particulars, there is 
adequate identification of a record as that is defined in 
s.98(7) of the Act. It is defined as follows:— 

"(7) In subsection (3)— 
"record'' means any thing or process on or by which 

information is recorded or preserved or by 
means of which a meaning can be conveyed by 
any means in a visible or recoverable form, 
whether or not the assistance of some elec- 
tronic, electrical, mechanical, chemical or other 
machine or process is required to convey that 
information or meaning." 

For those reasons, we were of the opinion that a breach 
of the Act was properly alleged and that the particulars and 
further and better particulars were sufficient and un- 
ambiguous. 

We then turned to the question of whether we were 
required to commit our decision to reject the oral application 
to strike out the application proper in this matter, to writing. 
In the end, we concluded that we were and did so. We did 
so because we were of the opinion that the decision was a 
determination or ruling made in the course of proceedings 
that did not finally decided, determine, or dispose of the 
matter (see CMEU v. UFTU 70 WAIG 3913). (See also the 
definition of "finding" in s.7 of the Act which reads as 
follows):— 

" "finding" means a decision, determination or ruling 
made in the course of proceedings that does not 
finally decide, determine or dispose of the matter 
to which the proceedings relate;" 

We were therefore required by s.34 of the Act to express 
our decision as an award, order, or declaration and to deal 
with it, subject to waiver of rights, under s.35 of the Act. 

We should say that we would not hold that every finding 
made in the course of proceedings is a decision. To do so 
would be to reduce proceedings to absurdity. Not every 
ruling as to admissibility of evidence or exclusion of 
witnesses, etc, to give two examples, could possibly be held 
to be a finding. Otherwise proceedings would grind to a halt. 
In our opinion, a finding, as defined, must be a decision of 
some substance, such as the one we have just made. 

Another matter arose relating to a summons to witness 
issued to Mr Alastair Bryant, the Acting Commissioner of 
State Taxation. In fact, the summons to witness was 
answered by Mr Peter Lyall Arbuckle, who appeared in 
answer to the summons to witness. The summons to witness 
was not objected to by Mr Arbuckle or Mr Bryant or anyone 
on their behalves. It bears the stamp of the Commission 
dated 17 January 1994. It is in Form 26 of the Regulations, 
save and except the words "to give evidence concerning the 
abovementioned matter", although it purports to summon 
him on behalf of Mr Hastie ((ie) the applicant herein). The 
summons also requires Mr Bryant to produce books, papers, 
or other documents, etc, in particular:— 

"(a) time and wages records; 
(b) diaries; 
(c) roster sheets; and 
(d) any other records or payments made or to be made 

to to employees and hours worked by employ- 
ees." 

Mr Viner objected to the summons to witness because of 
the deletion to which we have referred above. His 
submission was that regulation 83 of the Regulations 
requires, as it does, that a summons to witness shall be in 
accordance with Form 26, and because of the deletion it does 
not comply. That was certainly the case. It did not comply. 

The submission of Ms Smith was that Mr Arbuckle was 
merely summoned to produce documents, not to give 
evidence. That submission, however, runs into an obstacle 
because of the words of s.33 of the Act. S.33 provides as 
follows:— 

"(1) With respect to evidence in proceedings before the 
Commission— 
(a) the Registrar shall, on the application of any 

party, or by direction of the Commission, 

issue a summons in the prescribed form to 
any person to appear and give evidence 
before the Commission and the summons 
may require that person to produce before the 
Commissioner any books, papers, or other 
documents in his possession, or under his 
control, in any way relating to the proceed- 
ings; 

(b) a person who attends the Commission in 
accordance with such summons shall be 
entitled to receive from the party at whose 
instance he was summoned an allowance for 
expenses as determined by the Commission; 

(c) Subject to subsection (2), a person duly 
served with such summons, shall not without 
good cause, proof of which is on him, fail to 
attend or to duly produce any book, paper, or 
document as required or refuse to be sworn 
as a witness or to answer any question which 
he is required by the Commission to answer; 
penalty deleted 

(d) the Commission may, whenever it shall 
appear just or convenient so to do, make any 
order for the examination upon oath or 
otherwise before the Commission or any 
officer of the Commission, or any other 
person, and at any place of any witness or 
person, and may empower any party to give 
the deposition of such witness or person in 
evidence on such terms, if any, as the 
Commission may direct; and 

(e) the Commission shall take evidence on oath 
or affirmation. 

(2) Where a summons is issued to, and duly served 
on, a person to appear and give evidence before 
the Commission, the person may make applica- 

tion to the Commission for cause to be shown for 
him to so appear and, if on the hearing of the 
application such cause is not shown, he is not 
required to so appear. 

(3) Evidence relating to any trade secret, or to the 
profits or financial position of any witness or 
party, shall not be disclosed except to the 
Commission, or published without the consent of 
the person entitled to the trade secret or non- 
disclosure. 
Penalty deleted 

(4) The evidence referred to in subsection (3) shall, 
if the witness or party so requests, be taken in 
private. 

(5) All books, papers, and other documents produced 
in evidence before the Commission may be 
inspected by the Commission and also by such of 
the parties as the Commission allows, but the 
information obtained therefrom shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion 
of the Commission do not relate to the matter at 
issue may be sealed up, but such books, papers, 
and documents relating to any trade secret or to 
the profits or financial position of any witness or 
party shall not, without the consent of that witness 
or party, be inspected by any party. 
Penalty deleted 

(6) Paragraphs (a), (b) and (c) of subsection (1) do not 
apply to or in relation to a summons issued 
pursuant to section 44." 

The meaning of s.33 is clear. The only summons to 
witness issuable under the Act is that prescribed by s.33. The 
summons is one issued to a person to appear and give 
evidence. That is the only sort of summons which the words 
of the section empower. Only as a secondary consideration 
may the summons require the person summoned to give 
evidence to produce books, papers, documents, etc. In other 
words, there is no provision which enables a person merely 
to be summoned to produce documents. The person must be 



summoned to give evidence and may also, in such summons, 
be required to produce documents. 

The summons was incompetent because it did not 
summon Mr Bryant to give evidence, nor was it in 
accordance with Form 26. However, Mr Arbuckle was 
present in the Commission in answer to the summons, and 
it seemed to us that the proper exercise of our powers under 
s.27(l)(v) of the Act required us to direct that he be called 
to give evidence if that is what Mr Hastie required. This was 
because there was an important matter relating to the 
documents which was foreshadowed would require deci- 
sion. He was present and had heard argument. He did not 
himself object to the summons to witness, nor did anyone 
on his behalf. The alternative, and an undesirable one, was 
to send him away. If that had occurred it would then be 
necessary for him to receive a further summons to witness, 
and there would be unnecessary inconvenience and delay. 
Accordingly, we directed that Mr Arbuckle be called as if 
the summons to witness were valid, if Mr Hastie wished to 
call him. 

On two occasions, in the course of proceedings, we did 
ask Mr Arbuckle if he wished to make submissions in 
relation to the question of production of documents by him, 
and, on both occasions, he told us that he had received 
advice and he did not want to make submissions or have 
Counsel make submissions. What he did was, of course, 
advise the Full Bench from the witness box, having been 
sworn in as a witness, that he objected to producing those 
documents or disclosing any information about them ((ie) 
the documents referred to in the summons to witness) on the 
ground that he was prevented from so doing by reason of 
s.5 of the Pay-roll Thx Assessment Act 1971. S.5 of that Act 
reads as follows:— 

"(1) Except as provided by subsection (2) or the 
Taxation (Reciprocal Powers) Act 1989, a person 
shall not disclose any information or publish any 
document or part of a document obtained by him 
in connection with the administration or execution 
of this Act, unless the disclosure or publication is 
made— 

(a) with the consent of the person from whom 
the information or document was obtained; 

(b) in connection with the administration or 
execution of this Act; or 

(c) for the purpose of any legal proceedings 
arising out of this Act or of any report of any 
such proceedings. 

Penalty: $1000. 
(2) The Commissioner— 

(a) repealed 
(b) shall, where the Treasurer has so approved, 

furnish to the Commonwealth Statistician or 
a Deputy Commonwealth Statistician such 
information (including copies of or extracts 
from returns made under this Act) obtained 
in the administration or execution of this Act 
as the Commonwealth Statistician or a 
Deputy Commonwealth Statistician may re- 
quest for the purposes of the Census and 
Statistics Act 1905, as subsequently 
amended, of the Commonwealth, or under 
any Act of the Commonwealth replacing or 
amending that Act, as so amended, or any 
Act of the Commonwealth relating to the 
making of grants of financial assistance to 
States." 

There was no evidence before us that the witness, Mr 
Arbuckle, was being required to disclose any information or 
publish any document or part of a document obtained by him 
in connection with the administration or execution of that 
Act. However, that he was does not seem to have been in 
issue. It was also clear to us that there was no consent from 
any person from whom such information was obtained to 
any such publication or disclosure. It was not submitted that 
any other provision than s.5 of that Act permitted such 
disclosure or publication. 

It was the submission of Ms Smith, for Mr Hastie, that 
s.5 of that Act did not prohibit the disclosure or publication 
of the material. 

We were referred to the judgment of Lee J in Lovell v. 
Ajduk and Another 21 ATR 1598 at 1600. His Honour held 
in that case, in relation to the Taxation Administration Act 
1953 (Cth), that there was no divulgence of a document 
contrary to that Act, where a copy was published in code at 
a conference and the persons to whom it was published did 
not have the code so that they could de-code it. The 
submission, on that authority, was that the production of 
these documents to the Commission was not to disclose 
them, because Lee J had held that disclosure meant to spread 
abroard among people, to make publicly known, to publish 
abroad. 

We were also taken to Lander and Others v. Mitson and 
Others (1988) 83 ALR 466. However, that case related to 
failing to resist a search warrant and that was held not to 
amount to divulging for the purposes of the Legal 
Practitioners Act 1981 (SA). 

We were then referred to the definition of "publish" from 
the Shorter Oxford Dictionary, and it was submitted that to 
publish is to make publicly known, and to simply produce 
these documents to the Full Bench is not to make those 
documents public. Further, merely handing over the docu- 
ments is passive conduct and does not disclose any 
information. 

We were also taken to a judgment of the Full Court of 
South Australia in Pooraka Holdings Pty Ltd v. Participation 
Nominees Pty Ltd and Others 89 ATC 5118 at 5124-5125. 
That case related to the well known s.l6(2) and (3) of the 
Income Tax Assessment Act 1936 (Cth). There, King CJ, 
with whom all four of the other Judges agreed in relation 
to s.16(2), said:— 

"The legislature has deliberately framed the section 
in terms of obligation on officers to observe secrecy 
and protection to officers against compulsion to 
disclose in court. If it were intended to attach immunity 
from disclosure to the contents of income tax returns 
as distinct from imposing obligations and conferring 
protection on government officers, that intention would 
surely have manifested itself in the language of the 
statute. It would be contrary to settled principles of 
construction to strain the language of the statute in a 
way which would hamper the courts in their task of 
doing justice. I detect no ambiguity in the section but 
if there were an ambiguity the words of Lord Wright 
in Rowell v. Pratt (1938) A.C. 101 at pp. 104-105 
would be pertinent: 

"It is inevitable that a Court of law should 
approach in a critical spirit any legislation which 
is calculated to impede a Court in the discharge 
of its duty to administer justice by preventing it 
from obtaining any material evidence of a nature 
likely to assist it to ascertain the truth. Hence a 
Court will be disposed, as was the majority of the 
Court of Appeal, to construe the section, if 
possible, so as to avoid that result. Now it is true 
that if the words of an enactment are fairly capable 
of two interpretations, one of which seems to be 
in harmony with what is just, reasonable and 
convenient, while the other is not, the Court will 
prefer the former." " 

His Honour went on to say at page 5125:— 
"It is in all cases the duty of the court, and not the 

privilege of the executive government, to decide 
whether a document will be produced or may be 
withheld. The court must decide which aspect of the 
public interest predominates, or in other words whether 
the public interest which requires that the document 
should not be produced outweighs the public interest 
that a court of justice in performing its functions should 
not be denied access to relevant evidence." 

By way of comparison, we were taken to s.9 of the Stamp 
Act 1921 (as amended) (WA). In s.9(2), the Stamp Act has 
a specific prohibition upon officers being required to 
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produce in Court any document that is obtained in the course 
of his employment. 

In short, however, it was submitted that s.5 of the Pay-roll 
Tax Assessment Act 1971 does not have any application to 
the production of documents by Mr Arbuckle. 

Mr Viner submitted that s.5 admits of no other interpreta- 
tion than that the documents sought to be produced are 
prohibited from being produced. None of the conditions 
precedent to permitted publication has been complied with, 
he submitted. As soon as the documents are produced and 
inspected by the Commission, there is, in any event, 
disclosure and publication. That therefore ought to be an end 
of the matter. Further, he sought to distinguish Lovell v. 
Ajduk and Another (op cit), Lander and Others v. Mitson and 
Others (op cit), and Pooraka Holdings Pty Ltd v. Participa- 
tion Nominees Pty Ltd and Others (op cit). The operation 
of s.5 of the Pay-roll Tax Assessment Act 1971, he 
submitted, accords completely with the public interest 
policy that lies behind the Pay-roll Tax Assessment Act 
1971 itself. The legislation should be strictly interpreted, he 
submitted, because penal consequences flow from these 
proceedings. 

Further, Mr Viner submitted that Rowell v. Pratt [1938] 
AC 101, per Lord Wright at pages 105-106, and per Lord 
Maugham at pages 109,113-114, was directly in point. That 
was a case concerning an attempt to have produced under 
subpoena duces tecum a return made by a grower of potatoes 
to the Potato Marketing Board, and the question was 
whether the County Court Judge was right in refusing to 
receive the information because the disclosure of that 
information to the Court would breach the secret provisions 
of the Act. That judgment was upheld by the House of Lords 
upon appeal. S.17 of the Act there under consideration, the 
Agricultural Marketing Act 1931 (England), read as fol- 
lows:— 

"(1.) No information with respect to any particular 
undertaking (other than the undertaking of a 
board) shall, without the consent of the owner of 
that undertaking, be included in any report laid 
before Parliament in pursuance of this Act or in 
any recommendations of an Agricultural Market- 
ing Reorganisation Commission published in 
pursuance of this Act. 

(2.) Any person who discloses any information ob- 
tained by him in the exercise of any power 
conferred on him by or under the provisions of this 
Act relating to polls, or in the exercise of any 
power conferred by or under this Act on any 
board, consumers' committee, committee of in- 
vestigation, or Agricultural Marketing Reorgan- 
isation Commission, shall be liable on conviction 
on indictment to imprisonment for a term not 
exceeding two years or a fine not exceeding one 
hundred pounds or to both such imprisonment and 
fine, or on summary conviction to imprisonment 
for a term not excelling three months or to a fine 
not exceeding fifty pounds or to both such 
imprisonment and fine: 
Provided that nothing in this section shall apply 
to the disclosure of any information in so far as 
it is required to be disclosed for the purposes of 
legal proceedings (including arbitrations) under 
this Act or any scheme made thereunder, or for the 
purposes of any report of such proceedings, or in 
so far as the disclosure is required or authorised 
by this Act, or any scheme made thereunder." 

Again, Mr Viner referred to an unqualified prohibition 
upon disclosure, and submitted that, just as and for the same 
reason as Lord Wright and Lord Maugham expressed in that 
case, a prohibition operated upon the disclosure of informa- 
tion or publication of any document under the Pay-roll Tax 
Assessment Act 1971, unless it were authorised by s.5(l)(a), 
(b) or (c). In this case, it was submitted that, but for the 
specified exceptions, the Act requires the information to be 
kept secret, just as, because of the existence of the specified 
exceptions in the proviso to the Act in Rowell v. Pratt (op 

cit), there was a general prohibition upon disclosure or 
divulgence. 

Further, it was submitted that, in this case, that opinion 
was supported, as it was in Rowell v. Pratt (op cit), by a 
provision prescribing a penalty for disclosure or divulgence. 
Accordingly, on the authority of that case, it is clearly a 
disclosure once the documents are produced to the Court or 
it is a publication or it is a disclosure of information and it 
is a publication of the document in which the information 
is contained. 

There are therefore two separate prohibited acts because 
the word "or" in s.5 of the Pay-roll Tax Assessment Act 
1971 is plainly disjunctive. 

Next, it was submitted that the revelation of information 
to a Tribunal such as this Commission is contrary to the 
prohibition under s.5 because the permission to reveal the 
information or documents is limited to a revelation in 
proceedings brought under the Pay-roll Tax Assessment Act 
1971 itself. 

Consideration of the Stamp Act 1921, by way of 
comparison, is not relevant to the construction of the 
Pay-roll Tax Assessment Act 1971, as Lord Wright said in 
Rowell v. Pratt (op cit). One must look at the Act under 
consideration. That was the submission. 

As to s.33(5) of the Act, it was submitted that whilst there 
was power in the Commission to seal up documents, the 
documents still had to be disclosed and produced to the 
Commission before that was done. 

There was a quantity of authority which was not brought 
to our attention in these proceedings, although one authority 
directed to the Income Tax Assessment Act 1936 (Cth) and 
drawn to our attention was Pooraka Holdings Pty Ltd v. 
Participation Nominees Pty Ltd and Others (op cit). 

Those proceedings in the main related to s. 16(2) and (3) 
of the Income Tax Assessment Act 1936 (Cth). Those 
sections we now reproduce, as amended in 1985, for a proper 
understanding of the authorities:— 

"(2) Subject to this section, an officer shall not either 
directly or indirectly, except in the performance 
of any duty as an officer, and either while he is, 
or after he ceases to be an officer, make a record 
of, or divulge or communicate to any person any 
information respecting the affairs of another 
person acquired by the officer as mentioned in the 
definition of 'officer' in subsection (1). 

(3) An officer shall not be required to produce in 
Court any return, assessment or notice of assess- 
ment, or to divulge or communicate to any Court 
any matter or thing coming under his notice in the 
performance of his duties as an officer, except 
when it is necessary to do so for the purposes of 
carrying into effect the provisions of this Act or 
of any previous law of the Commonwealth 
relating to Income Tax or for the purpose of 
carrying into effect the provisions of a State 
income tax law or provisions of the law of a State 
referred to in section 15 of the Income Tax 
(Arrangements with the States) Act 1978 or the 
provisions of section 78 of the Income Tax 
(Arrangements with the States) Act 1978." 

Pooraka Holdings Pty Ltd v. Participation Nominees Pty 
Ltd and Others (op cit) was a judgment of five Judges of the 
Full Court of South Australia, and we have referred already 
to what King CJ wrote. In that case, Rowell v. Pratt (op cit) 
was not applied, except on the question of statutory 
interpretation. In that case, too, it was held that s.16 of the 
Income Tax Assessment Act 1936 (Cth) went to the 
protection of officers to disclose tax returns, and not to the 
production of copies of tax returns. In other words, the 
documents themselves were not privileged. The provision 
did not create a class of documents privileged from 
disclosure. 

Reference was made to Canadian Pacific Tobacco Co Ltd 
and Another v. Stapleton (1952) 86 CLR 1 which was relied 
upon by Their Honours because in that case the High Court 
held that an officer was not prevented by s.16 of the Income 
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Tax Assessment Act 1936 (Cth) from giving evidence which 
he is prepared to give under instructions from his superiors 
or the Commissioner for Taxation. The High Court rejected 
the argument that because an officer would not be compelled 
to disclose information there was, by implication, a 
prohibition upon disclosure. That was important. 

In addition, King CJ in Pooraka Holdings Pty Ltd v. 
Participation Nominees Pty Ltd and Others (op cit) 
expressed clear views upon the duty of the Courts, and, in 
particular, their duty to ascertain the truth. 

It is noteworthy that it has been held that disclosure of 
information to the Director of Public Prosecutions was not 
forbidden by s.16 of the Income Tax Assessment Act 1936 
(Cth), because to do so was part of the duty of taxation 
officers to assist the revenue to recover moneys owing to the 
Commonwealth, and it was permissible for this purpose to 
instruct the Director of Public Prosecutions. 

In Saunders v. Federal Commissioner of Taxation 19 ATR 
1289 at 1299 Northrop J relied on the words "except in the 
performance of any duty as an officer", which was better 
represented by the word "function", and he relied on the 
dicta of Bowen CJ, Lockhart and Sheppard JJ in Federal 
Commissioner of Taxation v. Nestle Australia Ltd (1986) 69 
ALR 445 at 450. 

It was not in any way submitted in this case that what Mr 
Arbuckle was being asked to do could in any way said to 
be part of his duties under the Act. In any event, s.16, to 
which we have just referred, does not exist to assist in the 
circumstances of this case because of the words of s.5 of the 
Pay-roll Tax Assessment Act 1971. 

In Matson v. The Official Trustee (1986) 11 FCR 432 the 
Full Court of the Federal Court held that an officer was not 
prevented by s.16(2) of the Income Tax Assessment Act 
1936 (Cth) from giving evidence in bankruptcy proceedings 
of an investigation conducted by him. It was held that 
s.l6(2) did not prevent the admission of such evidence in 
civil proceedings, and this was also the case in Canadian 
Pacific Tobacco Co Ltd and Another v. Stapleton (op cit) 
where evidence also was being given on affidavit. 

In Federal Commissioner of Taxation v. Nestle Australia 
Ltd (op cit) the Full Court of the Federal Court held that the 
prohibition imposed by s.l6(2) of the Income Tax Assess- 
ment Act 1936 (Cth) was against divulging or communicat- 
ing to "any person" and could not apply to a Court. In any 
event, the exception to the prohibition in s.l6(3) was held 
in that case to have encompassed the production of 
documents by an officer or his divulging or communicating 
matters and things to a Court in proceedings for review of 
decisions of the Commissioner or a Deputy Commissioner 
or officers of the Australian Tax Office. The principal 
question before the Full Court of the Federal Court in that 
case was whether s.16 of the Income Tax Assessment Act 
1936 (Cth) rendered the documents in the possession of the 
Commissioner relating to his investigations of the tax 
payer's affairs immune from the processes of discovery and 
inspection. 

In none of those cases was Rowell v. Pratt (op cit) referred 
to: 

In The Sanko Steamship Co Ltd and Another v. Sumitomo 
Australia Ltd (1992) 37 FCR 353 the Federal Court had to 
consider a similar prohibition contained in the Navigation 
(Marine Casualty) Regulations 1990 (Cth) and to the words 
therein prohibiting the divulgence, arising out of an 
investigation, "to any person". Sheppard J decided that the 
words "to any person'' did not apply to a Court, and nothing 
in the regulation was intended to impair the Court's ordinary 
powers to compel the production of documents in a civil 
case which is to be heard by it, nor the ordinary entitlement 
which a party has by way of subpoena. His Honour said at 
page 360:— 

"Courts entrusted with the task of settling disputes 
between citizens have an important public function. 
There is a public interest in the proper administration 
of justice. The powers of the courts to compel the 
production of documents have an ancient origin and 
have been restated and, in the case of courts having a 
statutory origin, re-enacted many times." 

Again, His Honour relied on Canadian Pacific Tobacco 
Co Ltd and Another v. Stapleton (op cit). Miller v. Miller 
(1978) 141 CLR 269, and Hilton v. Wells and Others (1985) 
157 CLR 57. Rowell v. Pratt (op cit) was not referred to. 

In Northern Land Council v. Commonwealth of Australia 
and Another (1990) 102 ALR 110 a similar provision to s.16 
was considered in the Environment Protection (Alligator 
Rivers Region) Act 1978 (Cth) was considered. The 
applicant sought to inspect the records of the government 
appointed supervisory scientist of an area in the Northern 
Territory, including the Ranger Uranium Mine. Under the 
Act, he was prevented, except in the performance of his duty 
under or in connection with the Act from disclosing relevant 
information "to any person". Jenkinson J held, referring to 
Rowell v. Pratt (op cit), as well as Federal Commissioner 
of Taxation v. Nestle Australia Ltd (op cit), and Canadian 
Pacific Tobacco Co Ltd and Another v. Stapleton (op cit), 
that the section did not prohibit inspection of a document 
discovered in accordance with the rules of the Court. The 
expression "any person" did not comprehend a Court. 
Rowell v. Pratt (op cit) was applied as authority, but only 
in relation to the Court holding that the words "except in 
the performance of a duty", etc, did not authorise a 
discovery of documents in a proceeding which had so 
indirect and remote connection with the Act as the 
proceeding here had. 

In Parkes Management Ltd v. Perpetual Trustee Co Ltd 
and Another [1979] 1 NSWLR 274 Needham J referred to 
s.13 of the Securities Industries Act 1975 where a similar 
prohibition existed. In that case. His Honour held that a 
prohibition upon divulgence "to any person" did not apply 
to a Court which was not "any person". S.13(2) was a 
subsection similar to the provision referred to in Rowell v. 
Pratt (op cit) and the exceptions set out in the Pay-roll Tax 
Assessment Act 1971. His Honour held that to construe 
s.13(2) (the proviso subsection) in accordance with the 
maxim expressio unius exclusio alterius would create 
absurdity because s.13(2) permitted production to a Court 
in three circumstances (those were the circumstances set out 
in the exceptional proviso). If those limitations were solely 
limited to proceedings brought by the Commission for 
enforcement of the two Acts, the subsection would have a 
reasonable and understandable effect. However, if the 
corporate affairs view that the documents producible were 
not so producable under subpoena, other than in accordance 
with the three exceptions, then they would not be able to be 
inspected by the parties to the proceedings where the very 
nature of the issues made the documents relevant and of 
perhaps crucial importance. Accordingly, s.l3(2) of the 
Securities Industries Act 1975, in the better view, was 
enacted only as a precautionary provision. In any event, 
evidentially, the Court would not infer from the mere 
content of the material that the information was gained or 
conveyed by or to an officer in the performance of his duties. 

Conclusions. 
We now turn to s.5 of the Pay-roll Tax Assessment Act 

1971. 
We should add that if there is any conflict between Rowell 

v. Pratt (op cit) and the Australian authorities we would 
decline to be bound by Rowell v. Pratt (op cit) on the 
authority of Cook v. Cook (1986) 162 CLR 376 at 390 per 
curiam:— 

"Subject, perhaps, to the special position of deci- 
sions of the House of Lords given in the period in which 
appeals lay from this country to the Privy Council, the 
precedents of other legal systems are not binding and 
are useful only to the degree of the persuasiveness of 
their reasoning." 

Rowell v. Pratt (op cit) was decided during the time when 
appeals lay from this country to the Privy Council, but Their 
Honours do not say categorically that such decisions are 
binding. 

In addition, Rowell v. Pratt (op cit) was decided in 
relation to litigation inter partes. TTie Commission in this 
matter is concerned with the purported exercise of powers 
under the Act of a public official, and also with an alleged 
breach of the Act. A fortiori what Sheppard J said in The 
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Sanko Steamship Co Ltd and Another v. Sumitomo 
Australia Ltd (op cif) and what King CJ said in Pooraka 
Holdings Pty Ltd v. Participation Nominees Pty Ltd and 
Others (op cif) about the public interest in die proper 
administration of justice applies. 

The Industrial Commission is a Tribunal which has, with 
few exceptions, jurisdiction in relation to industrial matters 
in this State. The Commission and its predecessors have and 
have had the power to issue summonses to witness (see s.77 
of the Industrial Arbitration Act 1912-1952). It cannot be 
denied that the manner of hearing of the Full Bench of the 
Commission has judicial characteristics, even where the 
Commission is not acting judicially, although, on occasions, 
it certainly is. The Commission has the jurisdiction and 
power to enforce its orders and to "enforce"' breaches of the 
Act by virtue of S.84A of the Act. That jurisdiction and 
power applies to alleged breaches of the Act, including 
alleged breaches of s.98 of the Act. That is the section 
requiring records to be produced to industrial inspectors 
acting under the Act, to put it broadly. It is the expressed 
will of Parliament that the Full Bench deal with such 
matters. This is one such. 

The documents sought to be produced under summons to 
witness are, it would seem, relevant because of the very 
nature of the issues revealed in the particulars, and perhaps 
of crucial importance. That, however, cannot be determined 
until evidence is given (but see per Needham J in Parkes 
Management Ltd v. Perpetual Trustee Co Ltd and Another 
(op cif) at page 277). 

If s.5 of the Pay-roll Tax Assessment Act 1971 applied 
in the manner in which Mr Viner submitted that it does, 
those documents cannot come into evidence in a case where 
the non-production of alleged records and the nature of 
certain documents would appear to be a central issue. The 
central question for us, however, is the interpretation of s.5, 
read in the context of the whole of the Act. It is in the course 
of that interpretation that it is necessary to have recourse to 
apposite authorities. Firstly, the Act would seem to place a 
mandatory prohibition upon a person disclosing any 
information or publishing any document or part of a 
document obtained by him in connection with the admini- 
stration or execution of the Act. The word "shall" is 
obviously used mandatorily in the provisions. However, 
there are exceptions to this prohibition, as we have observed 
above. One specific exception is for the purpose of any legal 
proceedings "arising out of this Act or of any report of any 
such proceedings". 

Certain powers of communication which are restricted are 
conferred on the Commissioner of State Taxation under the 
Act and Part 3 of the Taxation (Reciprocal Powers) Act 1989 
confers powers of disclosure of information to State and 
Federal officers. The Act itself is an Act relating to the 
assessment and collection of a tax upon wages paid by 
employers. It is a revenue collection Act, as is the Income 
Tax Assessment Act 1936 (Cth). The Act is, however, in that 
it contains a provision prohibiting disclosure or publication 
of information or documents and then contains a proviso or 
set of exceptions which permit limited divulgence in certain 
cases, including proceedings arising under the Act itself, 
very similar to s. 16 of the Income Tax Assessment Act 1936 
(Cth). 

S.17 of the Agricultural Marketing Act 1931 (England) 
was, as we have observed, of similar effect (see Rowell v. 
Pratt (op cit)). Like s.5 of the Pay-roll Tax Assessment Act 
1971, the Agricultural Marketing Act 1931 (England) 
provided a penalty for any person who disclosed "any 
information obtained by him in the exercise of any power 
conferred on him", etc. The proviso provided an exception 
from the prohibition upon disclosure for the purposes of 
legal proceedings, including arbitrations under the Agricul- 
tural Marketing Act 1931 (England). 

Mr Viner's key submission was, of course, that the 
exception to the prohibition limited to legal proceedings 
under or in virtue of the Act, setting the narrow limits under 
which disclosure could be made, was an answer to all of Ms 
Smith's arguments, and he referred us to the dicta of Lord 
Wright and Lord Maugham which we have quoted above in 

relation to the proviso contained in the Agricultural 
Marketing Act 1931 (England). 

The prohibition therefore, he submitted, prevented a 
disclosure to the Court in this case, other than in the narrow 
set limits of s.5(l)(c) of the Pay-roll Tax Assessment Act 
1971. 

We now turn to further consideration of s.5. The 
prohibition in the section does cover two separate acts. 
These are, firstly, disclosing any information, and, secondly, 
publishing any document. The use of the word "or" is 
plainly disjunctive. It is disjunctive because disclosing 
information obviously connotes an act of oral or written 
revelation of information, whereas publishing a document 
may not involve any oral revelation of its contents. We 
adopt, with respect, the dicta of Lee J as to the meaning of 
"publish" or "disclose" in Lovell v. Ajduk and Another 
(op cit) at page 1600 where he said:— 

"The complaint alleges that the applicant "di- 
vulged" taxation information to other persons and not 
that the applicant "communicated" such information. 
For the purposes of s8XB there may be little difference 
between the meaning of "divulge" or "communi- 
cate". According to the (sic) The Oxford English 
Dictionary (2nd ed) "to communicate" is "to give to 
another as a partaker; to give a share of; to impart 
(information, knowledge, or the like); to impart or 
convey the knowledge of, inform a person of, tell; to 
impart by way of information to a society, the readers 
of a journal, or the like; to make a 'communication'; 
to hold intercourse or converse; to impart, transmit, or 
exchange thought or information (by speech, writing, 
or signs)" whereas "to divulge" has a broader 
meaning of "to spread abroad among the people, make 
common; to make publicly known, to publish abroad 
(a statement, etc); to proclaim (a person, etc) publicly; 
to publish (a book or treatise); to declare or tell openly 
(something private or secret); to disclose, reveal; to 
make common, impart generally"." 

Accordingly, in the absence of any other prohibition in 
the section, it is quite plain that it is not disclosing 
information or publishing a document, etc, when one is 
required to produce it in the Commission. It has not that 
element of public revelation or dissemination. Indeed, the 
limit upon inspection and otherwise imposed by s.33 of the 
Act supports such a view. What occurs is the proper 
production of a document in accordance with the processes 
of the Commission as prescribed by the Act, a process which 
the Act specifically prescribes. There is no express 
prohibition upon this occurring contained in s.5 of the 
Pay-roll Tax Assessment Act 1971. 

Ms Smith submitted that such an express prohibition 
occurred in the Stamps Act 1921, and one would expect to 
find it here if that is what the legislature intended. 

We have already referred to Mr Viner's submission that 
one should not compare statutes in interpreting them, as 
Lord Wright said in Rowell v. Pratt (op cit). However, the 
failure to prohibit production of documents to a Court or to 
the Commission is an obvious gap in the statute. It would 
seem to us to have as much force as an argument as the 
argument that the expressio unius maxim based on s.5(l)(c) 
of the Pay-roll Tax Assessment Act 1971 prohibits 
disclosure of information or publication of a document to 
a Court or to a Tribunal such as the Commission. The 
prohibition upon production of documents (or the disclosure 
of information) to the Commission (or a Court) depends on 
a prohibition not expressed but effected by an express 
exception which refers to a restricted category of legal 
proceedings under the Pay-roll Tax Assessment Act 1971. 

In both s.17 of the Agricultural Marketing Act 1931 
(England), referred to in Rowell v. Pratt (op cit), and in the 
Pay-roll Tax Assessment Act 1971, there is no prohibition upon 
disclosure, etc, "to any person" in those specific words. There 
is prohibition upon disclosure in the one or disclosure of 
information or publication of a document to another. 

In the Income Tax Assessment Act 1936 (Cth), s. 16(2) 
and s.l6(3), the prohibition is upon a disclosure "to any 
person". 
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In the Australian authorities relying on public interest of 
Courts not being impeded in exercising their jurisdiction 
have held quite categorically that a Court, for the purposes 
of discovery and inspection, is not "any person". The 
omission of those words from s.5 of the Pay-roll Tax 
Assessment Act 1971 is not significant. 

In our opinion, one can only disclose information to a 
person or persons, and in the sense that to publish is to 
declare or tell something publicly, there can only be 
publication to a person or persons whether specifically 
identifiable or not. There is no point in prohibiting any 
disclosure or information when such prohibition prevents 
disclosure or prohibition in relation to a person or persons. 
Hence, the prohibition contained in s.5 of the Pay-roll Tax 
Assessment Act 1971, since it prohibits, by implication, the 
disclosure and publication to a person or persons, cannot 
apply to a Court or this Commission, which, on the authority 
of Parkes Management Ltd v. Perpetual Trustee Co Ltd and 
Another (op cit). The Sanko Steamship Co Ltd and Another 
v. Sumitomo Australia Ltd (op cit), and Matson v. The 
Official Trustee (op cit), cannot be a person, and, therefore, 
cannot come under the prohibition contained in s.5. 

It also can be convincingly argued, without comparing 
statutes ((ie) the Pay-roll Tax Assessment Act 1971 and the 
Stamp Act 1921), that if a Court or Tribunal such as this 
Commission is to be bound by the prohibition, then because 
of the public interest consideration (see Pooraka Holdings 
Pty Ltd v. Participation Nominees Pty Ltd and Others (op 
cit) at page 5125 and The Sanko Steamship Co Ltd and 
Another v. Sumitomo Australia Ltd (op cit)), one would 
have expected an express prohibition upon disclosure or 
publication to a Court. 

Further, it is noteworthy that Rowell v. Pratt (op cit) has 
been little applied, or has been distinguished in this country 
(see the authorities referred to above). 

This case before us, however, is well dealt with, too, by, 
in any event, the application of what Needham J decided in 
Parkes Management Ltd v. Perpetual Trustee Co Ltd and 
Another (op cit). There he held that s.13 of the Securities 
Industries Act 1975, upon a true interpretation, did not 
preclude any person appointed or employed for the purposes 
of the Act from disclosing to a Court certain information 
(see, too, Canadian Pacific Tobacco Co Ltd and Another v. 
Stapleton (op cit)). Next, His Honour held that the maxim 
expressio unius exclusio alterius could not be applied to 
construe s.l3(2) as excluding disclosure to a Court, 
generally, because to do so would be to create an absurdity. 
Hence, he held that s.13(2) was enacted as a precautionary 
provision. So too was s.5(l)(c) of the Pay-roll Tax 
Assessment Act 1971 on the same authority. 

In this case, for the same reasons, we would hold that 
applying the maxim expressio unius exclusio alterius to 
s.5(l)(a), (b), or (c) of the Pay-roll Tax Assessment Act 1971 
would create an absurdity. The absurdity is that documents 
could not nor could evidence be given or documents 
produced because of the prohibition, in proceedings such as 
this, where the very nature of the issues may make the 
documents relevant and/or perhaps of crucial significance. 
(One cannot decide relevance finally, of course, until the 
documents are seen or documents are referred to in Court 
and produced or evidence is sought to be given). 

We would also add that the existence of a penalty in the 
Act for non-authorised disclosure can take the matter no 
further from Mr Bevacqua's point of view, because of the 
matters to which we have referred. 

We would rule that Mr Arbuckle is not prevented by s.5 
of the Pay-roll Tax Assessment Act 1971 from producing 
the documents identified in the invalid summons to witness, 
or from disclosing information by relevant evidence in these 
proceedings. We would so rule. 

COMMISSIONER GREGOR: In his Reasons for Deci- 
sion, His Honour the President has addressed both an oral 
application by the Respondent to strike the application out 
and the question of whether the Full Bench is required to 
commit it's decision to reject the oral application to strike 
out the application proper in this matter, to writing. I have 
had the opportunity to see, in draft, the Reasons for Decision 

of His Honour on those two matters. I agree with and 
respectfully adopt his conclusions. 

There is a further matter about which I make the following 
short comments. 

During proceedings in this matter, the Applicant sum- 
monsed the Acting Commissioner of Taxation. In his place, 
one Peter Lyall Arbuckle answered the summons. He 
attended the proceedings with the documents described in 
the summons but after he was sworn he objected to 
producing the documents or disclosing any information 
about them on the grounds that he was prevented from doing 
so by reason of Section 5 of the Pay-roll Tax Assessment 
Act 1971 (the Tax Act). This statement led to debate 
between the parties. The Full Bench heard submissions from 
Counsel and is to determine whether the objection to 
producing the documents was a valid objection. The relevant 
section of the Tax Act is as follows: 

"5. (1) Except as provided by subsection (2) a 
person shall not disclose any information or 
publish any document or part of a document 
obtained by him in connection with the 
administration or execution of this Act, 
unless the disclosure or publication is 
made— 
(a) with the consent of the person from 

whom the information or document was 
obtained; 

(b) in connection with the administration or 
execution of this Act; or 

(c) for the purpose of any legal proceedings 
arising out of this Act or of any report 
of any such proceedings." 

An examination of the section indicates that a person is 
not to disclose information or publish any document, or part 
of a document, which is obtained as part of his duties, either 
in administration or execution of a provision of the Tax Act, 
unless there is consent from the person from whom the 
information was obtained or the publication for disclosure 
is in connection with the administration or the execution of 
the Tax Act or finally, if the publication is for the purpose 
of any legal proceedings arising out of the Act. Except in 
those three circumstances, there is to be no disclosure. 

Ms Smith, of Counsel who appeared for the Applicant, 
says of these provisions that to simply produce documents 
to the Industrial Relations Commission (the Commission) 
is not to disclose any information or publish any document, 
therefore if Mr Arbuckle answers the summons there is no 
conflict or, alternatively, the action is not caught by the 
prohibition contained in Section 5 of the Tax Act. In support 
of that contention she referred to a number of authorities, 
and in particular Lovell v. Adjuk and Jacobsen 21 ATR 
1598. Ms Smith canvassed the decision in some detail. She 
drew from it that the simple production of the documents 
to this Commission does not make that information public 
because it is a mere delivery. It is so because of the 
provisions of Section 33(5) of the Industrial Relations Act 
1979, which provide that once documents are produced and 
tended into evidence before the Commission, they may be 
inspected by the Commission and also by such parties as the 
Commission allows. But, importantly, the section provides 
that the information obtained shall not be made public 
without the permission of the Commission. There is a further 
provision which relates to sealing up of such parts of the 
documents which, in the opinion of the Commission, do not 
relate to matters at issue. 

Referring to Lander and Others v. Mitson and Others 83 
ALR 446 and also to the Shorter Oxford Dictionary, Ms 
Smith submitted to the Full Bench that to publish is to make 
publicly known and the simple production of documents is 
not to make those documents public. That is so because, in 
the circumstances and given the protections of Section 33, 
the handing over of documents is a passive conduct and does 
not involve disclosure in the public sense. Finally, that if the 
Legislature had intended that officers who execute their 
duties under the Tax Act were not to produce documents to 
Courts and Tribunals they would have expressly said so. It 
is clear, says Ms Smith, that even if the Commission may 



be said not to be a Court it is certainly a Tribunal acting 
judicially and should be regarded in the same light as if it 
were a Court acting in those similar circumstances. 

Mr Viner QC, who appears for the Respondent, says that 
first, none of the conditions precedent which permit 
publication of information or documents has been satisfied 
therefore the issue is whether disclosure or publication to the 
Commission is of a nature that is proscribed by the Tax Act. 
Mr Viner says that the Applicant seeks to draw what he 
described as a "subtle distinction" between disclosing 
information and publishing documents. It was his submis- 
sion that even though documents produced to the Commis- 
sion may not go 'beyond the four walls into the streets' they 
are produced and may be inspected by the Commission and 
by such of the parties that it may direct. That is disclosure 
and publication. 

Mr Viner made detailed submissions in support of his 
contentions relying on the reasons in Rowell v. Pratt 1938 
AC 101. Reviewing the facts against the ratio in Rowell, Mr 
Viner says, as to disclosure of publication, that the receipt 
by the Full Bench of the information in the possession of 
Mr Arbuckle is clearly a disclosure by him because once 
documents are produced to the court, or the Commission in 
this case, that is publication or disclosure. On a proper 
application of the terms of Section 5(1) of the Tax Act, there 
is not an option or choice to an officer employed under the 
Tax Act in that disclosure or publication are two separate 
acts. Finally, revealing the information to a tribunal is 
contrary to the prohibition under Section 5 because the 
permission to reveal the information or the document is 
limited to revelation in proceedings under the Tax Act itself. 
There is no distinction between simply tabling the docu- 
ments and producing them or putting in evidence because 
once they are tabled they are disclosed and produced and 
would be immediately available. 

In her reply, Ms Smith said that Rowell v. Pratt {op cit) 
is not on all fours with the facts in this case because what 
constitutes disclosure was not discussed. In the alternative, 
the decisions in Lander {op cit) and Lovell {op cit) should 
be applied because the clear intent of those decisions of the 
Federal Court is that disclosure means to publicly communi- 
cate information. Finally, that there was nothing in the 
decision in Rowell and Pratt {op cit) that indicated that the 
court at first instance there was bound by provisions similar 
to Section 33(5) of the Industrial Relations Act 1979. 

My response to the submissions is as follows. It is clear 
that the Legislature intended the Industrial Relations 
Commission to have powere akin to those in the normal 
courts in respect of the collection of evidence in order that 
it might discharge its responsibilities. This is so because of 
the specific powers that are conferred on the Commission. 
For instance. Section 33 of the Industrial Relations Act 1979 
(the Act) provides that the Registrar may issue a summons 
on application by party or as directed by the Commission 
and that such summons may require persons to produce 
before the Commission any books, papers or other docu- 
ments in their possession or control. A person properly 
served with a summons can not, without good cause, fail to 
attend and produce any of the books and papers as required 
or refuse to be sworn or witness or to answer any question 
which he is directed by the Commission to answer. The 
Commission can make any order for examination upon oath 
or otherwise before the Commission, or any officer of the 
Commission, and may empower any party to give deposition 
of such witness or person in evidence on such terms as the 
Commission may direct. Finally, it can take evidence on 
oath or affirmation. 

An indication of the Legislature's appreciation of the type 
of commercial environment in which the Commission 
operates is indicated by Section 33(3) of the Act in that the 
evidence relating to any trade secret or profits or financial 
position can not be disclosed except to the Commission or 
published without the consent of the person entitled to the 
trade secret or non disclosure. Evidence can also be taken 
in private. Finally, and relevantly, there is a command that 
any of the documents produced before the Commission may 
be inspected by the Commission and also by such parties as 
the Commission allows but shall not be made public without 

the permission of the Commission. There are other powers 
in Section 27 of the Act under the general procedural powers 
of the Commission which give it a broad range of authority 
to collect evidence and, in particular, do all such things that 
are necessary or expedient for the expeditious and just 
hearing of the matters before it. 

Therefore, in my view, the Legislature contemplates the 
Commission operating in an environment where it is 
required to deal with information of a confidential or secret 
nature and has clothed it with an armoury of powers to do 
so. Those powers, particularly concerning the production of 
documentation, are to be exercised without information 
obtained being made public without the permission of the 
Commission. It seems to me that the Legislature, and 
applying the normal meaning of the words, envisaged that 
the presentation of information to the Commission in the 
manner prescribed in Section 33 of the Act was not making 
public documents or disclosing information. I believe this 
is so because in Section 33(5) of the Act it is provided that 
"the information obtained therefrom shall not be made 
public without the permission of the Commission." That is, 
it is not public until the Commission makes it so. This 
creates a second level of publication as it were. It is 
reasonable to conclude, therefore, the Legislature did not 
contemplate that receival by the Commission of information 
of the nature described constituted making that information 
public. 

For the Commission to receive the information in 
possession of Mr Arbuckle pursuant to the provision of 
Section 33(5) of the Act would not, in my view, be receiving 
information or disclosing it for the purpose of publication. 
Therefore, for Mr Arbuckle to so provide that information 
would not be contrary to the commands placed upon him by 
Section 5(1) of the Pay-roll Tax Assessment Act 1971. In 
my view these unique provisions distinguish the instant 
circumstances from those under examination in Rowell v. 
Pratt {op cit). 

For those reasons, I would order the witness to produce 
the information to the Commission. 

THE PRESIDENT: For those reasons, the Acting Deputy 
Commissioner of State Taxation and/or any officer appear- 
ing in his stead is not prohibited or prevented by s.5 of the 
Pay-roll Tax Assessment Act 1971 from producing those 
documents and giving evidence in relation thereto. 

Declare accordingly 
Appearances: Ms J H Smith (of Counsel) on behalf of the 

applicant. 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent. 

Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

31 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 31st day of March 1994, and having heard Ms 
J H Smith (of Counsel) on behalf of the applicant and Mr 
E W Nielsen (of Counsel) on behalf of the respondent, and 
the parties having consented to application No 1242 of 1993 



being adjourned, it is this day, the 31st day of March 1994, 
ordered, by consent, that the hearing and determination of 
application No 1242 of 1993 be and is hereby adjourned sine 
die. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

31 March 1994. 
Declaration. 

This matter having come on for hearing before the Full 
Bench on the 24th and 25th days of February 1994, and 
having heard Ms J H Smith (of Counsel) on behalf of the 
applicant and Mr R I Viner QC and with him Mr E W 
Nielsen (of Counsel) on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 18th day of 
March 1994, and following a speaking to the minutes of 
proposed declaration before the Full Bench on the 31 st day 
of March 1994, and having heard Ms J H Smith (of Counsel) 
on behalf of the applicant and Mr E W Nielsen (of Counsel) 
on behalf of the respondent, and whereas the Full Bench was 
of the opinion that the minutes of proposed declaration 
properly reflected its reasons for decision, it is this day, the 
31st day of March 1994, declared that the Acting Deputy 
Commissioner of State Taxation and/or any officer attend- 
ing in his stead is not prohibited or prevented by s.5 of the 
Pay-roll Tax Assessment Act 1971 from:— 

(1) Producing all books, papers, or other documents 
in his possession or under his control in any way 
relating to the proceedings in the said matter, and, 
in particular (but not exclusively), the fol- 
lowing:— 

Copies of all documents seized from the 
premises of Como Investments Pty Ltd by 
officers of his department, being copies of 
the originals returned to Mr Giacomo Bevac- 
qua on the 23rd day of June 1993 at 1 
Havelock Street, West Perth, in particular:— 
(a) time and wages records; 
(b) diaries; 
(c) roster sheets; and 
(d) any other records of payments made or 

to be made to employees and hours 
worked by employees. 

(2) Giving evidence in relation thereto. 
By the Full Bench 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

3 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 24th day of February 1994 and the 25 th day 
of February 1994, and having heard Miss J H Smith (of 
Counsel) on behalf of the applicant and Mr R I Viner QC 
and with him Mr E W Nielsen (of Counsel) on behalf of the 
respondent, and whereas the Full Bench found it necessary 
to make such orders as were necessary and expedient for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 3rd day of March 1994, ordered that the 
hearing and determination of application No 1242 of 1993 
be and is hereby adjourned to 9.30 am on Thursday, the 31st 
day of March 1994 and to 9.30 am on Wednesday, the 6th 
day of April 1994. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

25 February 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 24th day of February 1994, and having heard 
Miss J H Smith (of Counsel) on behalf of the applicant and 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent upon an oral application made 
on the said 24th day of February 1994 to dismiss the 
application herein, and the Full Bench having determined 
that its reasons for decision will issue at a future date, it is 
this day, the 25 th day of February 1994, ordered that the 
application by the respondent herein to dismiss application 
No 1242 of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent) 

No 1242 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

30 November 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 29th day of November 1993, and having heard 
Miss J H Smith (of Counsel) on behalf of the applicant and 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of the 
matter, it is this day, the 30th day of November 1993, 
ordered as follows:— 

(1) That the hearing and determination of application 
No 1242 of 1993 be and is hereby adjourned sine 
die. 

(2) That there be leave to the respondent herein to file 
and serve a request for particulars of the applica- 
tion herein within seven days of the 29th day of 
November 1993. 

(3) That the applicant herein file and serve those 
particulars within seven days after the termination 
of the seven day period referred to in order (2) 
above. 

(4) That there be liberty to either party to apply. 
(5) That at the end of 14 days from the 29th day of 

November 1993 this matter be re-listed for hearing 
and determination. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent) 

No 1242 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

12 October 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 11th day of October 1993, and having heard 
Miss J H Smith (of Counsel) by leave on behalf of the 
applicant and Mr E W Nielsen (of Counsel) by leave on 
behalf of the respondent, and whereas the Full Bench found 
it necessary to make such orders as were necessary for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 12th day of October 1993, ordered as 
follows:— 

(1) That leave be and is hereby granted to the 
applicant to amend the particulars of application 
No 1242 of 1993 in terms of a letter dated the 8th 
day of October 1993 from the Crown Solicitor's 

Office to Messrs Nielsen & Co, Solicitors for the 
respondent. 

(2) That the application herein be and is hereby 
adjourned, by consent, to 10.30 am on Monday, 
the 29th day of November 1993 and TUesday, the 
30th day of November 1993 for hearing and 
determination. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation, Industrial Union of 

Workers Perth 
(Applicant) 

No. 485 of 1989. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
19 April 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This was an application by the applicant organisation. The 
Australian Nursing Federation, Industrial Union of Workers 
Perth (hereinafter referred to as ' 'the ANF''), made pursuant 
to s.62(2) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), wherein it sought to 
amend its rules, paragraphs 1, 2, and 3 of which application 
were the subject of an order granting that part of the 
application on 19 October 1989. 

Other aspects of the application were then adjourned and 
became the subject of amendment upon the hearing and 
determination of this matter in these proceedings. If this 
application were granted that proviso to rale 4(3) which now 
exists would be deleted. That proviso reads as follows:— 

"Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Workers 
shall not be eligible for membership of the Union." 

Objection was taken by The Australian Liquor, Hospital- 
ity and Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch, which was 
then the Federated Miscellaneous Woricers Union of 
Australia Hospital, Service and Miscellaneous, WA Branch. 
That application was withdrawn and we formally consented 
to its withdrawal. 

There was a detailed objection filed by The West 
Australian Psychiatric Nurses' Association (Union of 
Workers) (hereinafter referred to as "WAPNA"), which, in 
the end, was not pursued, and the application was effectively 
consented to. Mr Maguire, in fact, informed us, at the 
conclusion of the ANF's case, that WAPNA was removing 
its objection to the alteration of the rules and all of the 
submissions of Ms Giles (of Counsel) in every area. 

There was a chronology of events and submissions 
tendered as exhibit 8. 

Before 1991, the ANF and the objector, WAPNA, have 
had a long and acrimonious history of dispute concerning 
the coverage of nurses working in die mental health area in 



Western Australia which has led to a great deal of litigation, 
both in this State and Federally. It should be observed that 
there is a Federally registered ANF, the State branch of that 
Federal organisation, the State ANF, and WAPNA, the 
objector in this matter. 

It is fair to say that the eligibility rules of both the State 
ANF and WAPNA contain exclusions which were under- 
stood to set out the relevant areas of coverage. Those rules, 
as they currently read, are as follows:— 

(1) Rule 5. Constitution of WAPNA's rules reads as 
follows:— 
"(a) Subject to the provisions of this rule any 

person who is employed in any hospital, 
institution or other service referred to in 
section 19 of the Mental Health Act 1962- 
1968, or in any Public Hospital or Clinic or 
in any Private Psychiatric Hospital,— 

(i) as a qualified psychiatric nurse; 
(ii) as a probationer nurse in training for the 

Psychiatric Nursing Certificate; 
(iii) as a rehabilitation assistant; 
(iv) as a qualified mental health nursing 

aide; 
(v) as a trainee mental health nursing aide; 

is eligible for admission to this Union. 
(b) A person who holds a Psychiatric Nursing 

Certificate but who, by virtue of his employ- 
ment, is eligible for membership of— 

(i) the Royal Australian Nursing Federa- 
tion (Western Australian Branch) Indus- 
trial Union of Workers, Perth; or 

(ii) the Civil Service Association of West- 
em Australia (Inc.); 

is not eligible for admission to this union. 
(c) No person shall be a member, except in the 

capacity of honorary member, who is not a 
worker within the meaning of the "Industrial 
Arbitration Act 1912-1966"." 

It is noteworthy that as they currently read they 
exclude from eligibility for membership persons 
eligible for membership of the ANF, formerly the 
Royal Australian Nursing Federation, and also 
The Civil Service Association of Western Austra- 
lia Incorporated (hereinafter referred to as "the 
CSA") 

(2) The eligibility rule of the ANF sought to be altered 
is rule 4. Membership, and that currently reads as 
follows:— 

"Membership of the Union shall be open to all 
persons who fall within the categories set out in 
sub-rules (1) and (2) below: 
(1) (a) A member shall be a person who is an 

employee within the meaning of the 
Act: 

(i) employed in the profession or 
industry of nursing and being reg- 
istered or entitled to be registered 
with the Nurses Board of WA; or 

(ii) a student nurse training in a school 
for nurses registered with the 
Nurses Board of Western Austra- 
lia, or persons who have left their 
training schools after having com- 
pleted the prescribed period of 
training in Western Australia and 
who intend to sit for examinations 
arranged by the Nurses Board until 
such persons are entitled to be 
registered as nurses. 

(b) A person who has teen appointed to a 
paid position as an employee of the 
union and who by virtue of such 
appointment is not eligible to be a 
member of any other registered organ- 

isation pursuant to the Act whether or 
not such person is entitled to be regis- 
tered as aforesaid. 

(2) Honorary members who shall not be entitled 
to take any part in any elections or to vote on 
any matter. 

(i) who have left the profession or industry 
of nursing, or 

(ii) Providing that no form of honorary 
membership shall be open to such 
persons who come within the definition 
of "employer" within the meaning of 
the Industrial Relations Act 1979 as 
amended, 

(iii) who have had conferred upon them by 
the Council the title of "Distinguished 
Honorary Member" for distinguished 
service in or for the nursing profession. 
Not more than three persons shall be 
accorded this category of membership 
in any year. 

Providing that no form of honorary membership 
shall be open to such persons who come within the 
definition of "employer" within the meaning of 
the Industrial Relations Act 1979 as amended. 
(3) A Member who has ceased to be an "em- 

ployee" in the profession or industry of 
nursing shall not be entitled to retain mem- 
bership under the provisions of sub rule (1) 
of this Rule and the Council may terminate 
the membership of any such member upon 
written advice to the member of its intention 
so to do. 

Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Work- 
ers shall not be eligible for membership of the 
Union." 

It is noteworthy that the proviso to that rule, that is 
the second proviso, makes ineligible for membership 
of it members of WAPNA. 

This application is one to remove the exclusion in the 
rules of the ANF in favour of WAPNA. In application No 
660 of 1991, which is before another Full Bench, WAPNA 
applies to remove the exclusion in favour of the ANF from 
its rules. 

On 25 July 1991, an agreement was reached between the 
ANF, Federal and State bodies, the HSUA, and WAPNA 
which was directed to ending all outstanding disputes 
regarding coverage and to provide a workable framework for 
co-existence of the two unions in Western Australia. The 
applications, Nos 485 of 1989, this application, and No 660 
of 1991, were included in the matters which were sought to 
be resolved by the agreement. 

The agreement, which is exhibit 9, contains in paragraphs 
14 and 15 an undertaking by WAPNA to immediately 
withdraw its objection to the ANF Western Australian union 
removing from its eligibility rule the existing WAPNA 
exclusion, and an undertaking by WAPNA to immediately 
apply to vary its eligibility rule to remove the existing ANF 
exclusion. The ANF, on its part, agrees not to oppose the 
application, subject to WAPNA's present eligibility not 
being extended. 

In addition, paragraphs 16 and 17 contains undertakings 
by WAPNA and the ANF respectively not to oppose the 
other's right to enrol and represent the industrial interests 
of Western Australian psychiatric nurses in the State 
Commission. 

The parties to that agreement are, of course, the ANF, the 
HSUA, and WAPNA. The Federal ANF and the HSUA are 
signatories. The agreement does not appear to have been 
executed by the State bodies. 

On 14 May 1992, application No 660 of 1991 was part 
heard, objections having been lodged by the CSA and the 
ANF. The ANF's objection was that WAPNA had not 
withdrawn its objection to application No 485 of 1989 and 
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no negotiations had taken place concerning an agreed form 
of words to be inserted in WAPNA's rules. The matter was 
then adjourned sine die to allow the parties to negotiate 
further. 

Negotiations occurred to proceed to settle a final form of 
words to be inserted in WAPNA's rules. It was always 
understood by the parties that each of the applications ((ie) 
No 660 of 1991 and No 485 of 1989) depended upon one 
another, because their history was intertwined. There were 
complex negotiations involving the Federal and State bodies 
of the ANF and WAPNA, and many different formulas were 
proposed and rejected. 

On 15 June 1993, agreement was reached and WAPNA 
then proceeded to deal with proposed rule changes through 
a Special General Meeting held in September 1993. In 
addition, it applied to amend application No 660 of 1991 to 
incorporate the agreed formal words. 

The ANF, once it was notified that the membership of 
WAPNA had approved the agreed alteration, notified the 
Commission on 10 September 1993 requesting both applica- 
tions to be brought on. In fact, both were listed for hearing 
on the same date, but before different Full Benches, because 
they had commenced before different Full Benches. 

It was submitted that the effect of the proposed rule 
changes would be that the parties would continue to share 
membership of those persons employed as psychiatric 
nurses irrespective of training or qualifications. 

There was evidence given in the Commission by an ANF 
industrial officer, Ms Janice Lesley Blake, that she is an 
industrial officer full-time with the ANF with responsibili- 
ties to oversee the maintenance of the Mental Heath Federal 
Award, and to assist the organisers in the carriage of their 
duties in respect to mental health nurses. 

Up until about 10 years ago nurses qualified by three year 
hospital training ((ie) general nurses). Now they do so, or 
have for the last ten years, either at Curtin or more recently 
at Edith Cowan University. Out of 7000 registered general 
nurses a majority would have hospital training and between 
one quarter and one third would have psychiatric nursing 
qualifications. Now, of course, the only qualification is 
through getting a degree and gaining psychiatric experience 
nursing in the field. 

The ANF would have 480 members at the moment who 
hold a psychiatric qualifications, and about half would be 
generally trained nurses. They are members of the Federal 
branch and not of the State registered ANF. That is because 
of the rules. Under the Federal rules the ANF can enrol 
psychiatric nurses and WAPNA can, of course, but under the 
rules of the State ANF currently persons or members eligible 
to be members of WAPNA are not eligible for membership. 
The ANF has Federal coverage of psychiatric nurses, but 
there is no overlap, and the evidence is that there have not 
been difficulties in the performance of the agreement which 
has actually clarified a lot of matters and made it clear what 
the role of the respective organisations is. 

Ms Blake's evidence was, too, that most of the members 
were covered by the Federal award, and Western Australian 
mental health nurses, both privately employed and govern- 
ment employed, were covered by Federal awards. Those 
were the facts as we find them. They were not in dispute. 

The Full Bench was satisfied that all requirements of 
s.62(2) of the Act and the sections of the Act applied by it 
had been complied with. However, the real question in issue 
was whether s.55(5) of the Act had been complied with. 
S.55(5) reads as follows:— 

"Notwithstanding that an organization complies 
with section 53(l)or54(l), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

It was submitted that there were good reasons consistent 
with the objects of the Act to permit the Full Bench to 
authorise the proposed rule changes. 

In late 1991, for example, the exclusion in favour of 
WAPNA in the ANF Federal rules had been removed. 
Hence, the ANF's Federal eligibility rules had been broader 
than the ANF's State registered union rules since 1991, and 
persons entitled to be members of WAPNA had been 
entitled to join the Western Australian branch of the ANF 
as a Federal organisation, but had not been entitled to join 
the State registered organisation. One of the difficulties 
which the agreement was therefore designed to overcome 
was the difficulty created by a different membership 
eligibility requirement in Western Australia for the Federal 
ANF. 

Since the agreement has been signed, it was submitted, 
there has been relative peace and harmony between the two 
unions in Western Australia, and it is a matter now of 
complying with paragraphs 14 and 15 to finally execute and 
perform the agreement between the parties. 

An overlap occurs already in respect of the Federal body, 
but not so much now in respect to the State organisation. 

It was submitted that s.55(5) requires that the parties show 
that there is good reason why such a scenario should be 
allowed to be created by virtue of a rule change. There are 
a number of very good reasons why, it was submitted. 

When construing s.55(5), one needs to have close regard 
to s,6 of the Act which deals with the objects of the Act. and 
it is important to look at the structure of s.55(5). A number 
of objects of the Act make it important that this amendment 
is authorised. The first principal object of the Act is to 
promote good will in industry (see s.6(a)). 

It was submitted that it is common ground between the 
parties that there are numerous pieces of litigation, including 
the two applications before the Commission, but that the 
agreement (exhibit 9) provided that these two applications 
act as a vehicle for the resolution of on-going disputes. 

It was submitted that it was also common ground that 
minimal difficulties have arisen between the parties in 
recruitment since the July 1991 agreement, but that 
execution of paragraphs 14 and 15 of the agreement is 
important in that it will achieve substantial compliance with 
that agreement. 

S.6(b) of the Act is also advanced by this alteration to the 
rules. The current rules have led to industrial disputes. 

The agreement is largely led to industrial peace, subject 
to these applications being successful. This is an amicable 
agreement which prevents and settles industrial disputes. 

We were then taken to s.6(d) which provides for the 
observance and enforcement of agreements and awards 
made for the prevention or settlement of industrial disputes. 
This is an agreement of such a kind, it was submitted, and 
the parties were seeking to have it enforced and observed. 

We were then taken to s.6(e). It was submitted that, 
notwithstanding the words of s.6(e), the application should 
be authorised because it is not practicable in the ANF's view 
to have any other kind of arrangement, given the history of 
the matter. 

We were referred, too, to s.6(g). It was submitted that the 
effect of this application is to bring the State registered rules 
of the ANF into line with its current existing Federal rules 
in Western Australia, and, again, there are some authorities 
on that point to which we were later referred. 

The difficulty which the ANF was experiencing adminis- 
tratively because of the different membership requirements 
of the two unions was also a matter of concern. Ms Blake 
gave evidence about that. 

It was submitted that the lack of consistency between the 
ANF Federal and State rules led to an administrative 
problem within the ANF. As with most unions, with Federal 
registration and State registration they tend to operate as one 
organisation for many practical purposes. As a result of the 
changes to the Federal organisation's rules, several council- 
lors of the ANF from the mental health area could not be 
elected to the State ANF. This was as a consequence of 
different eligibility requirements of the Federal and State 



unions. However, the union had adopted the practice of 
permitting those mental health councillors to vote in respect 
of matters to do with State union administration and affairs. 
They paid full membership dues, but were effectively 
excluded from carrying out duties as officers of the State 
registered organisation. 

We were taken to s.26(l)(c) of the Act, and it was 
submitted that that section, together with s.26(l)(d), raised 
important considerations of public interest. It was submitted 
that it was important that there be industrial peace in the 
hospital system and in the health care system for the benefit 
of patients. Hence, although this application would create 
overlapping membership, there were no objectors and the 
parties represented were at least able to say how they could 
be affected in a practical sense, and they had come up with 
an agreement which works effectively. There was unanimity 
between the parties and to allow overlapping to some degree 
would promote industrial peace and harmony. 

We were referred to CMEU v. OPPWF and Another 70 
WAIG 281 per Brinsden J at page 285. It was submitted that 
the selecting and weighing of reasons is a matter of fact. 

It was also submitted that consistent with the objects of 
the Act does not mean confined to the objects of the Act, 
so provided the reasons which motivate the Full Bench are 
broadly in accord with the objects, then the Full Bench is 
entitled to grant these applications, notwithstanding the 
overlap. 

We were also referred to FMWU v. FCU and Others 65 
WAIG 2033 at 2034 per Olney J, and Re an application by 
the FMWU 73 WAIG 3342. This decision, inter alia, it was 
submitted, raised the question of a community of interest 
between organisations as a good reason within the meaning 
of s.55(5) of the Act. 

It was submitted that there was clearly a community of 
interest between the two organisations, that they both 
operated in the same sector, that some of their members 
were entitled already to be part of one or both organisations 
if they chose, and, further, that they were governed by the 
same regulatory structure under the Nurses Act 1992. It was 
also submitted that similar training and registration require- 
ments applied. 

In addition, by way of similarity in this case to Re an 
application by the FMWU {op cit), nurses are entitled to join 
the State branch of the ANF, but not the State registered 
organisation, as was the case here. That was held to be a 
good reason consistent with the objects of the Act to grant 
the application in Re an application by the FMWU {op cit), 
it was submitted. 

S.26 of the Act, it was submitted, is highly relevant to the 
construction of s.55(5), and therefore one needs to take into 
account not only the public interest, but the interests of the 
persons directly involved which are advanced by approval 
of this alteration (by virtue of s.26(l)(c)). 

Further, it was submitted that to grant this application was 
practicable according to the meaning of the word "practica- 
ble" in s.6(e) of the Act, as defined by the Full Bench in 
Re an application by the FMWU {op cit). 

The judgment of Ipp J in Ex parte Burswood Resort 
(Management) Ltd v. FLAIEU (unreported) (No 2267 of 
1993) delivered 20 January 1994 at page 10 was authority 
for the proposition that one must look at the question of 
practicability first, and in this case the practicability lies 
with allowing overlapping membership rather than discour- 
aging it. 

Conclusions. 
This application to alter the rules of the ANF is, as Ms 

Giles asserted, brought in order to implement an agreement 
reached in 1991. By that agreement there was an end put to 
much inter-organisational disputation over coverage of 
nurses employed in the mental health industry. 

This application is brought to cany out the ANF's part 
of the agreement, as it has been outlined above, in its 
relevant parts. 

Application No 660 of 1991, which was to be amended, 
is brought before a Full Bench otherwise constituted to 
implement WAPNA's part of the agreement (see paragraphs 

14, 15, 16, and 17 of the agreement (exhibit 9)). The 
applicant is a State registered organisation by virtue of an 
order made pursuant to s.71 of the Act on 4 June 1980. Its 
counterpart Federal body is and was the ANF. 

Since 1991, as we have found, the Federal ANF has had 
coverage, by virtue of its rules, of psychiatric nurses. The 
rules of the State ANF have coverage of persons who are 
eligible to be members of WAPNA, persons employed in 
any hospital, institution, or other service referred to in s.19 
of the Mental Health Act 1962-1968, or in any public 
hospital or clinic, or in any private hospital. That is, 
provided that they are employed as qualified psychiatric 
nurses, probationer nurses in training for the Psychiatric 
Nursing Certificate, rehabilitation assistants, qualified men- 
tal health nursing aides, or trainee mental health nursing 
aides. 

However, WAPNA cannot cover persons who hold 
Psychiatric Nursing Certificates ((ie) qualified psychiatric 
nurses), if they are eligible for membership of the CSA or 
the State ANF. 

Apart from honorary members, persons whom the State 
ANF is entitled to cover are persons employed in the 
profession or industry of nursing and being registered or 
entitled to be registered with the Nurses Board of Western 
Australia (together with paid employees of the State ANF 
and student nurses). 

The exclusions upon coverage of psychiatric qualified 
nurses by either the State ANF or WAPNA are sought to be 
removed by this application and by application No 660 of 
1991. 

Currently, as we have found, whilst WAPNA cannot 
cover persons who are eligible for coverage by the State or 
Federal ANF, the Federal ANF can cover persons eligible 
to be members of WAPNA. If this application is granted, 
there will certainly be an overlap in coverage. That is what 
the exclusions prevent. 

There has, of course, been an overlap in coverage between 
the Federal ANF and WAPNA. 

What is disputed, and quite clear on the evidence, is that 
since the signing of the agreement (exhibit 9) there has been 
industrial harmony where that was not the case before. The 
agreement which has generated industrial harmony (exhibit 
9) requires to be implemented by the State ANF and 
WAPNA obtaining the orders which they seek to alter their 
rules. 

Certainly it is material, too, that the ANF cannot operate 
properly bkiause some persons who are members of the 
Committee of the State branch of the Federal ANF cannot 
become members of the Committee of the State union 
(although the unions operate as one) while the exclusion 
contained in the eligibility rule remains. 

We now turn to s.55(5) of the Act. That has been 
considered in the authorities to which we have referred 
above. S.55(5) requires the Full Bench to refuse an 
application by an organisation for alteration to its rules (that 
is how it is modified by s.62 of the Act) if a registered 
organisation, whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible 
pursuant to the rules of the first-mentioned organisation, to 
be members of the first-mentioned organisation, unless the 
Full Bench is satisfied that there is good reason consistent 
with the objects prescribed in s.6 of the Act to permit 
registration. That means that where an alteration to rules, if 
granted, will enable the applicant to enrol persons already 
eligible to be members of another organisation or other 
organisations, then s.55(5) must be complied with. An 
organisation is an organisation registered as such under the 
Act (see s.7). S.55(5) does not require the Full Bench to take 
account of existing coverage by a Federally registered 
organisation, because that is not an organisation as that is 
defined within s.7 of the Act. 

Further, s.55(5) does enable the Full Bench to register an 
organisation (or alter its rules) if it is satisfied that there is 
good reason consistent with the objects prescribed in s.6 to 
permit registration or alteration of the rules. In other words, 
if the Full Bench is so satisfied, the prohibition which 
otherwise applies does not apply. 
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Further, the good reason referred to does not have to be 
a good reason which achieves letter perfect compliance with 
the objects prescribed in s.6, but must be consistent with the 
objects prescribed in s.6, "Consistent with" means "agree- 
ing or accordant; compatible; ..." (see The Macquarie 
Dictionary). 

In our opinion, the better meaning here is "compatible". 
Thus, the good reason must be consistent ((ie) compatible) 
with the objects of the Act. 

It was submitted, as we have said, that, in a number of 
respects, the reasons are consistent with the objects 
prescribed in s.6. For ease of understanding, we set out 
hereunder s.6 in full:— 

"The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, concil- 

iation with a view to amicable agreement, 
thereby preventing and settling industrial 
disputes; 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending 
and probable industrial disputes, with the 
maximum of expedition and the minimum of 
legal form and technicality; 

(d) to provide for the observance and enforce- 
ment of agreements and awards made for the 
prevention or settlement of industrial dis- 
putes; 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations; 

(f) to encourage the democratic control of 
organizations so registered and the full 
participation by members of such an organi- 
zation in the affairs of the organization; and 

(g) to encourage persons, organizations and 
authorities involved in, or performing func- 
tions with respect to, the conduct of industrial 
relations under the laws of the State to 
communicate, consult and co-operate with 
persons, organizations and authorities in- 
volved in, or performing functions with 
respect to, the conduct or regulation of 
industrial relations under the laws of the 
Commonwealth." 

The reasons advanced to us were, in fact, adopted as good 
reasons on behalf of both the ANF and WAPNA. 

Firstly, as was a fact after 1991, the ANF's Federal 
eligibility rules were broader than the State ANF's. One of 
ire difficulties which the agreement was entered into to 
overcome was this discrepancy. Since this agreement was 
entered into to enable alterations to be made which create 
overlapping, there has been peace and harmony in the 
industry. There is a deliberate creation of overlapping by 
agreement between the ANF and WAPNA, the objector, 
created to bring about harmony. That then is a reason 
consistent with s.6(a) of the Act why the alteration should 
le granted, because s.6(a) states as a principal object of the 
Act that it is to promote goodwill in industry. 

Plainly, the granting of this application which implements 
at agreement which has ended inter-organisational strife 
achieves that object. 

Since the application, if granted, will implement the 
agreement, it will promote goodwill in industry. The 
agreement, which is the forerunner of any order made to 
authorise these alterations, has already achieved that. 

Next, it was submitted that the implementation of 
industrial peace by the agreement, which this application 

seeks to implement, was a good reason consistent with s.6(b) 
of the Act why the order sought should be made. 

In our opinion, granting the application is a final step in 
settling longstanding disputations between the organisations 
concerned and is consistent with s.6(b). 

Further, to grant the application for the same reasons is 
consistent with s.6(c) and s.6(d). To grant the application 
provides for the observance of an agreement made to settle 
longstanding disputes. 

Next, to grant the application is not inconsistent with 
s.6(e), which requires the encouragement of the formation 
of representative organisations of employers and employees 
and their registration. The question is whether it is consistent 
with that part of s.6(e) which requires the discouragement 
of overlapping of eligibility for membership of organisa- 
tions. As we have observed, overlapping existed before with 
the Federal organisation. If this application is granted it will 
recognise an already agreed overlapping between the State 
ANF and the objector, WAPNA. However, as we have said, 
such overlapping will be the result of a deliberate formal 
agreement which has terminated effectively trouble between 
the State ANF, the Federal ANF, WAPNA, and the Federal 
HSUA. 

It is not practicable to discourage overlapping by vitiating 
the agreement which has been the instrument of industrial 
peace. 

"Practicable" means "capable of being put into practice, 
done, or effected, esp. with the available means or with 
reason or prudence" (see The Macquarie Dictionary). One 
cannot make an unreasonable or imprudent decision so as 
to discourage overlapping (see Re an application by the 
FMWU (op cit) at page 3352). 

In our opinion, it would be imprudent and unreasonable 
to reinstate by refusing this application that state of affairs 
which in the past led to strife and disputation, when to grant 
the application would complete the agreement which has put 
paid to litigation and disputation. That is not at all diluted 
by the fact that most persons eligible for coverage are or will 
be covered by Federal awards, both in the private and public 
sectors. 

All these reasons, too, are consistent with s.6(f) of the Act. 
In particular, more democratic control of the ANF will be 
effected by members of its counterpart Federal body's 
Committee being eligible for membership of the ANF's 
Committee, and, indeed, of the ANF. 

As to ground 6(g), to grant this application encourages 
co-operation between WAPNA and the State branch of the 
Federal ANF, and, indeed, implements an agreement to 
prevent disputation between a Federal organisation and a 
State organisation. 

All in all, there is every good reason consistent with the 
objects of the Act prescribed in s.6 to enable the Full Bench 
to be satisfied as s.55(5) of the Act requires, and therefore 
to enable the Full Bench to authorise the alteration, the 
subject of the application. 

To grant the application is consistent, too, with s.26(l)(a) 
of the Act. 

We are satisfied, too, that all other relevant requirements 
of the Act and the Industrial Relations Commission 
Regulations 1985 have been met. We would authorise the 
alteration sought to be made. 

Order accordingly 

Appearances: Ms P.J. Giles (of Counsel) on behalf of The 
Australian Nursing Federation, Industrial Union of Workers 
Perth. 

Mr G. Maguire on behalf of The West Australian 
Psychiatric Nurses' Association (Union of Workers). 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation, Industrial Union of 

Workers Perth 
(Applicant). 

No. 485 of 1989. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
19 April 1994. 

Order. 
THIS matter having come on for hearing before the Full Bench 
on the 10th day of March 1994, and having heard Ms P J Giles 
(of Counsel) on behalf of The Australian Nursing Federation, 
Industrial Union of Workers Perth, Mr G Maguire on behalf of 
The West Australian Psychiatric Nurses' Association (Union of 
Workers), as objectors, and Ms S Jackson seeking leave to 
withdraw the objection by The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 19th day of April 1994 wherein 
it was found that the application should be granted, it is this 
day, the 19th day of April 1994, ordered as follows:— 

(1) That leave be and is hereby granted to the 
applicant to amend the name of the applicant in 
the application herein to "The Australian Nursing 
Federation, Industrial Union of Workers Perth". 

(2) That leave be and is hereby granted to The Australian 
Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 
Australian Branch to withdraw its Notice of Objec- 
tion filed herein on the 21st day of June 1989. 

(3) That the Registrar be and is hereby authorised to 
register an alteration to the rules of the above- 
named applicant union. Rule 4. Membership, by 
deleting from rule 4(3) the following proviso:— 

"Provided that persons who are members 
or are eligible to be members of the West 
Australian Psychiatric Nurses' Association 
Union of Workers shall not be eligible for 
membership of the Union." 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62 

In the matter of an application by The Australian Nursing 
Federation, Industrial Union of Workers Perth for alteration 

of registered Rules. 
No. 485 of 1989. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

26th April 1994. 
Decision. 

HAVING been ordered by the Full Bench, I have this 26th 
day of April 1994 altered Rule 4 Membership—in terms of 
the Order of the Full Bench in this matter. 

Deputy Registrar. 

COMMISSION IN COURT 
SESSION— 

Awards/Agreements— 

Variation of— 

HOSPITAL WORKERS' (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
King Edward Memorial Hospital for Women 

and 
Federated Miscellaneous Workers' Union of Australia 

W.A. Branch 
No. 655 of 1993. 

Hospital Workers' (Government) Award No. 21 of 1966 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
19 April 1994. 

Order. 
HAVING heard Ms M. Kuhne on behalf of the Applicant 
and Mr D.J. Kelly on behalf of the Respondent, and by 
consent, the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That this application is hereby withdrawn. 
By the Commission in Court Session 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Ascot Inn 

(Applicant) 
and 

Ray Parfitt 
(Respondent). 

No. 475 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
6 May 1994. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Sin-Aus-Bel 
Pty Ltd trading as The Ascot Inn, although the business 
name only appears at the head of the application. 

The Ascot Inn has appealed against the decision of the 
Commission made at first instance on 22 March 1994 in 
application No 115 of 1994. The notice of appeal was filed 
herein on 11 April 1994, and this application was filed on 
20 April 1994. 

It seems to be common ground that the order of the 
Commission of 22 March 1994 has not been complied with. 

The appeal was filed and it would appear served in time. 
There was some question as to whether the appeal book had 
been served on the respondent, Ray Parfitt. However, the 
notice of appeal was lodged within time and served, and I 
am satisfied that it was instituted within the meaning of 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 



At first instance, the abovenamed applicant, The Ascot 
Inn, was the respondent, and the abovenamed respondent, 
Ray Parfitt, who was represented by an organisation 
registered under this Act, The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers, was the applicant through Ms Harrison. 

Mr Kenner (of Counsel) sought leave to appear on behalf 
of The Ascot Inn and sought leave to file an affidavit which 
was not filed 24 hours before the time fixed for the hearing, 
as regulation 86 of the Industrial Relations Commission 
Regulations 1985 (hereinafter referred to as "the Regula- 
tions") requires. Further, the written submissions on behalf 
of the applicant which were required by direction to be filed 
and served 24 hours before the date and time of this hearing 
were not so filed and served. 

Whilst I accept that this arose because of a difficulty in 
obtaining instructions, I would point out that a direction of 
the Commission and regulation 86 of the Regulations were 
not complied with. 

I gave leave, however, for the affidavit to be admitted. Ms 
Harrison, who appeared as agent for the respondent, Mr Ray 
Parfitt, did not require the deponent of the affidavit, Mrs 
Cecilia Wee, to be called for cross-examination, nor did she 
seek an adjournment in order to file affidavit evidence on 
her own client's account. In fact, she called Mr Parfitt to 
give evidence. 

The Ascot Inn was a party to the proceedings at first 
instance, and I am satisfied, on that basis alone, that it had 
sufficient interest within the meaning of s.49(l 1) of the Act 
to enable it to make this application. 

The application at first instance was an application by Mr 
Ray Parfitt, the respondent in these proceedings, in which 
he claimed that he was harshly, oppressively, or unfairly 
dismissed by The Ascot Inn on 7 January 1994. The 
Commission, by its order of 22 March 1994, after earlier 
conducting conferences in the matter, and after hearing and 
determining the matter, declared that Mr Parfitt had been 
harshly and unfairly dismissed by The Ascot Inn on 7 
January 1994, and made the following orders which I set out 
hereunder:— 

"(1) That upon presenting himself for employment at 
The Ascot Inn within 7 days of the date hereof The 
Ascot Inn shall offer Mr Ray Parfitt a contract of 
employment as a painter on the same terms and 
conditions as he had been employed on the 7th 
January 1994. 

(2) That The Ascot Inn shall forthwith pay to Mr Ray 
Parfitt a sum of money equal to the wages he 
would have earned between the date of dismissal 
and the date of re-employment in accordance with 
this order less any unemployment benefit received 
by him as if he had worked for that period. 

(3) That liberty to apply is reserved to the parties in 
the event that they are unable to agree on the sum 
to be paid in accordance with order B(2) hereof." 

Mr Parfitt, it was common ground, was, before his 
dismissal, a painter employed by The Ascot Inn. 

I refer firstly to the evidence in this matter. That was 
firstly contained in the affidavit (exhibit 1) sworn by Mrs 
Cecilia Wee on 4 May 1994 as a managing director of the 
applicant company. Her evidence, summarised, was as 
follows. She was in Hong Kong on 8 March 1994 and was 
unable to get to the proceedings which were listed for 
hearing on 11 March 1994. As a result, she was unable to 
make comments on Mr Parfitt's performance and conduct. 
She complained about him as being disruptive and causing 
undesired dissatisfaction among the staff. She also deposed 
that The Ascot Inn was unable to pay Mr Parfitt the sum of 
money equal to the wages he would have earned between 
the date of dismissal and the date of re-employment less any 
unemployment benefit received by him because he would 
not provide that information. Further, she deposed that the 
company was no longer needed to employ him as a full-time 
painter and would not offer him another position. 

There was evidence given viva voce by Mr Ray Parfitt that 
he had obtained information that there was painting still to 

be done, and had noticed this on a visit a few weeks ago to 
the motel for a social occasion. He is suffering some 
financial hardship, and although he has applied for work, has 
not been successful in obtaining it, something that he 
attributes to his age which is 63. If the moneys due and 
payable under the order were paid he would pay it into a 
bank account, and, in addition, he would be happy to have 
the money placed in a bank account. 

It was part of the applicant's case that it would be difficult 
to recover the moneys because there was no evidence of Mr 
Parfitt and his wife having assets which might meet the 
moneys if they were paid. Something was sought to be made 
of a failure to notify the applicant of the amount of 
unemployment benefits paid, but it seems to me that this can 
easily be done just before the cheque is paid over. 

The principles which apply to applications for a stay are 
now well known, and they are as follows:— 

(1) The onus is on the applicant upon a stay 
application to establish the grounds existing for a 
stay of operation of a decision. 

(2) It must be established that there is a serious issue 
to be tried. 

(3) It must be established that the balance of 
convenience favours the granting of the stay. 

(4) Regard must be had to the principle that a 
successful litigant is entitled to the fruits of 
his/her/its litigation. 

(5) S.26(a) of the Act poses the ultimate question to 
be answered ((ie) whether the equity, good 
conscience, and substantial merits of the case 
require that the order be made). 

(See Gawooleng Dawang Inc v. Lupton and Others (1992) 
72 WAIG 1310, T O'Connor and Sons Pty Ltd v. Sakal 
(1993) 73 WAIG 2937, and FLAIEU v. Burswood Resort 
(Management) Ltd and WATAEA (1992) 72 WAIG 231 and 
the cases cited therein). 

Mr Kenner made no submissions which would support 
any suggestion that the first ground of appeal herein 
signified a serious issue to be tried. 

As to the second ground, the submission was that there 
was a serious issue to be tried because there was a denial 
of natural justice in that an inexperienced person, namely a 
Ms Williams, the manageress of The Ascot Inn (who 
appeared for the applicant at first instance), had not been 
properly directed as to the duty to call evidence and had not 
caUed it in the Commission. In short, there had been a denial 
of natural justice, or as it is sometimes called procedural 
fairness. 

In my opinion, on a reading of those pages of the 
transcript to which Ms Harrison and Mr Kenner took me on 
this point, and having regard to the fact that there had been 
conferences prior to the hearing and determination of this 
application, at which Ms Williams was present, and having 
read the reasons for decision herein, I am persuaded that 
there is an issue to be tried, but whether it is a serious issue 
or not is a matter about which I have some doubts, having 
regard to the assistance which the Commission attempted to 
give Ms Williams, the opportunities afforded her to present 
her case, and her conferring with a Mr Chan during the 
proceedings at first instance. 

I now turn to the question of the balance of convenience. 
In my opinion, the evidence of Mrs Wee on affidavit that 
Mr Parfitt was disruptive is now irrelevant. That was an 
issue raised and dealt with by the Commission at first 
instance and by Mr Parfitt in evidence before the Commis- 
sion. In any event, were it relevant, I prefer the evidence of 
Mr Parfitt that he got on well with his workmates to the 
affidavit evidence of Mrs Wee to which I attach little weight. 
I found Mr Parfitt to be a credible witness. His evidence was 
not shaken and I accept his evidence in toto. 

Further, in my opinion, it was not at all established that 
the moneys, were they paid out, would not be recoverable 
from Mr Parfitt. 

Mr Parfitt has been deprived of the fruits of his judgment 
for about six weeks, and he has been unemployed after 
finding that he was unfairly dismissed since 7 January 1994, 



which is a period of almost four months. The evidence is, 
too, that not only has he been unemployed, but he has been 
deprived of significant income through his not being 
reinstated. 

As to the evidence that no job now exists for Mr Parfitt 
at The Ascot Inn, the fact of the matter is that an order was 
made that he be reinstated. There is evidence of Mr Parfitt, 
which I accept, that there is painting work available, and, 
in any event, it is not now relevant that there is said to be 
no work, there having been an order made at the time upon 
the evidence before the Commission that he be reinstated 
which has not been complied with. 

For those reasons, this application will be dismissed, the 
equity, good conscience, and substantial merits of the matter 
requiring that I do so, there not being a serious issue to be 
tried, and the balance of convenience falling clearly on the 
side of the respondent. 

Appearances: Mr S J Kenner (of Counsel) on behalf of 
the applicant. 

Ms J L Harrison on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Ascot Inn 

(Applicant) 
and 

Ray Parfitt 
(Respondent). 

No. 475 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
5 May 1994. 

Order. 
THIS matter having come on for hearing before me on the 
5th day of May 1994, and having heard Mr S J Kenner (of 
Counsel) on behalf of the applicant and Ms J L Harrison on 
behalf of the respondent, and I having reserved my decision 
on the matter, and having determined that my reasons for 
decision will issue at a future date, it is this day, the 5th day 
of May 1994, ordered that application No 475 of 1994 be 
and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M Lee Pty Ltd, SDR Construction Pty Ltd, and 

Woodside Offshore Petroleum Pty Ltd 
(Applicants) 

and 
Metal and Engineering Workers' Union Western Australian 
Branch and ITie Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch) 
(Respondents). 

No. 459 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
3 May 1994. 

Reasons for Decision. 
THE PRESIDENT: This is an application by three appli- 
cants, namely Ralph M Lee Pty Ltd, SDR Construction Pty 
Ltd, and Woodside Offshore Petroleum Pty Ltd. 

They have appealed against the decision of the Commis- 
sion made at first instance on 18 March 1994 in proceedings 
brought under s.44 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") by the 
respondent organisations, the Metal and Engineering Work- 
ers' Union Western Australian Branch and The Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) (appeal No 429 of 1994). They 
were the applicants at first instance and are the respondents 
upon this application. 

The first abovenamed applicant was a named respondent 
at first instance. SDR Construction Pty Ltd, the se- 
condnamed applicant was joined as a party by the 
Commission at first instance. Woodside Offshore Petroleum 
Pty Ltd was given leave to intervene pursuant to s.27(l)(k) 
of the Act; a provision under which leave cannot be given 
to intervene unless the Commission is of the opinion that the 
person seeking leave to intervene has a sufficient interest in 
the matter. 

It is quite clear that the two parties, who are entitled to 
appeal, have sufficient interest as that is defined in s.49(l 1) 
of the Act, and, in addition, it is quite clear that a party who 
is an intervener in proceedings may appeal (see s.49(3)), and 
therefore, in my opinion, has sufficient interest. Thus, all 
three parties have sufficient interest in this case. 

It is clear, too, since a notice of appeal has been filed and 
served, that the appeal. No 429 of 1994, has been instituted 
within the meaning of s.49(l 1). 

The third abovenamed applicant, Woodside Offshore 
Petroleum Pty Ltd, is a principal to the two contractors, the 
other applicants in this application, in connection with the 
Fire and Blast Project which involves the building and 
upgrading of a blast wall on the North Rankin "A" Platform 
off the coast of Dampier (see pages 7-8 of the appeal book). 

The applicants at first instance, being the respondents to 
this application, claimed on behalf of their members who 
were employed on the project that the work associated with 
the Fire and Blast Project fell within the area and scope of 
the Platform Modification and Hook-Up Agreement No AG 
6 of 1990 (hereinafter referred to as "the agreement"), 
whereas the respondents at first instance claimed in their 
answer that the work fell within the area and scope of the 
Mechanical and Electrical Contractors (North West Shelf 
Project Platform) Award 1986, No A 10 of 1986 (hereinafter 
referred to as "the award"). 

The Commission at first instance decided by declara- 
tion:— 

"That the work associated with what is known as the 
Fire Blast Protection NR "A" Project falls within the 
scope of the Platform Modification and Hook-Up 
Agreement No. AG 6 of 1990." 

It is the operation of that declaration which is sought to 
be stayed by this application. 

I am satisfied that both respondents have been served with 
the application in this matter. There was no appearance by 
or on behalf of either of the respondents. Mr S J Kenner (of 
Counsel) was given leave to appear on behalf of all of the 
applicants. 

The principles which apply to applications for a stay are 
now well known, and they are as follows:— 

(1) The onus is on the applicant in a stay application 
to establish the grounds existing for a stay of 
operation of a decision. 

(2) It must be established that there is a serious issue 
to be tried. 

(3) It must be established that the balance of 
convenience favours the granting of the stay. 

(4) Regard must be had to the fact that a successful 
litigant is entitled to the fruits of his/her/its 
litigation. 

(5) S.26(a) of the Act poses the ultimate question to 
be answered ((ie) whether the equity, good 
conscience, and substantial merits of the case 
require that the order be made). 
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(See Gawooleng Dawang Inc v. Lupton and Others (1992) 
72 WAIG 1310, T O'Connor and Sons Pty Ltd v. Sakal 
(1993) 73 WAIG 2937, and FLAIEU v. Burswood Resort 
(Management) Ltd and WATAEA (1992) 72 WAIG 231 and 
the cases cited therein). 

I heard substantial submissions by Mr Kenner which I 
have considered. 

There is no doubt that there is a serious issue to be tried 
upon a scrutiny of the grounds of the appeal and having 
regard to the reasons for decision herein. That is because:— 

(1) The true interpretation, as a matter of law, of both 
the award and the agreement is in issue. That 
question of the true interpretation is a serious issue 
in this matter. On that, at least to some extent, 
depends whether the award or the agreement is 
applicable. 

(2) The question of jurisdiction of the Commission to 
make such a declaration upon a s.44 application 
raises a question of law to be dealt with upon 
appeal (see Crewe and Sons Pty Ltd v. AMWSU 
(1989) 69 WAIG 2623, RRIA v. AMWSU and 
Others (1989) 69 WAIG 990 at 992, and Hospital 
Laundry and Linen Service v. FMWU (1994) 74 
WAIG 45 at 52). 

(3) A serious issue exists as to the method of 
interpretation of the award in this matter and 
whether there was ambiguity or absurdity requir- 
ing reliance upon extrinsic material. 

(4) There are other questions raised as to the proper 
application of what might now be termed the 
principle in Hungry Jacks Pty Ltd and Others v. 
Wilkins and Others (1991) 71 WAIG 1751, as 
well as questions of fact. 

I am therefore satisfied that there is a serious issue to be 
tried, having regard to the reasons for decision and the 
grounds of appeal. 

As to the question of the balance of convenience, it was 
claimed that the applicants would be inconvenienced by 
having to comply with the orders to pay amounts, 
particularly termination amounts, which were substantially 
greater if the agreement applied, and which there was 
evidence before me it would be difficult if not impossible 
to recover. In most circumstances that is not an argument 
which should find a great deal of favour with the 
Commission. However, there was no opposition to the 
application. There was before me substantial uncontroverted 
evidence of inconvenience which was not disputed. 

In the circumstances, I am satisfied that the balance of 
convenience lies with Ralph M Lee Pty Ltd, SDR 
Construction Pty Ltd, and Woodside Offshore Petroleum 
Pty Ltd, particularly in the absence of any argument that 
there will be inconvenience caused to the respondents by my 
granting the application. 

The equity, good conscience, and substantial merits of the 
case therefore fell on the side of the applicants, and I made 
orders in terms of the minute which issued herein on 2 May 
1994. 

Appearances: Mr S J Kenner (of Counsel) on behalf of 
the applicants. 

No appearance by or on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M Lee Pty Ltd, SDR Construction Pty Ltd, and 

Woodside Offshore Petroleum Pty Ltd 
(Applicants) 

and 
Metal and Engineering Workers' Union Western Australian 
Branch and The Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch) 
(Respondents). 

No. 459 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
2 May 1994. 

Order. 
THIS matter having come on for hearing before me on the 
2nd day of May 1994, and having heard Mr S J Kenner (of 
Counsel) on behalf of the applicants and there being no 
appearance by or on behalf of the respondents, and having 
determined that my reasons for decision will issue at a future 
date, it is this day, the 2nd day of May 1994, ordered and 
declared as follows:— 

(1) That the applicants have a sufficient interest as 
required by s.49(l 1) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and were 
therefore entitled to apply for orders pursuant to 
s.49(ll) aforesaid. 

(2) That appeal No 429 of 1994 has been instituted 
within the meaning of s.49(l 1) of the Act. 

(3) That the decision made by the Commission on the 
18th day of March 1994 in application No CR 461 
of 1993 be and is hereby wholly stayed pending 
the hearing and determination of appeal No 429 
of 1994, or until further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS— 

Matters dealt with under 

Section 66 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter J Cannell 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees Union of 
Western Australia 

(Respondent). 
No. 385 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

4 May 1994. 
Reasons for Decision. 

THE PRESIDENT: Mr Peter J Cannell is the applicant in 
these proceedings. The respondent is the Federated Liquor 
and Allied Industries Employees Union of Western Austra- 
lia (hereinafter referred to as "the LTU"). Mr Cannell was, 
at all material times, a member of the LTU. 

The LTU is an organisation, and was, at all material 
times, as that is defined in s.7 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 



Mr Cannell's claim is brought in relation to rule 3(a) of 
the rules of the LTU. That is one of the objects of the LTU 
and reads as follows:— 

"(a) To uphold the right of combination of labor and 
to improve, protect and foster the trade interests 
of its members, and to assist them to obtain their 
rights under any industrial or social legislation." 

What occurred was this. Mr Cannell is and was, at all 
material times, a chef. He was employed at the Toledo 
Restaurant in Northbridge for a brief period of time. He left 
that employment in May or June 1992, having been 
dismissal. As he was underpaid at the Toledo Restaurant, 
he went to the LTU and was assisted in the matter by Mr 
Bill Baxter, then an industrial officer with the LTU. As a 
result, a summons was issued in the Industrial Magistrates 
Court, the claim was settled, and he was paid an amount. 
Mr Baxter told Mr Cannell that if he had any similar 
difficulties in the future he should consult the LTU. 

Subsequently, Mr Cannell was employed by Regal City 
Pty Ltd (hereinafter referred to as "Regal"), a company 
which operates the Albion Hotel in Stirling Highway, 
Cottesloe, as well as other premises, and that employment 
lasted from 11 September 1992 to 3 January 1993 (see group 
certificate, exhibit 2). During the time of his employment 
at the Albion Hotel as a chef, Mr Cannell was paid for only 
38 hours per week work when he, in fact, worked 50 to 60 
hours per week. He complained to Mr Baxter about this, and 
Mr Baxter suggested that no action be taken until he ceased 
employment, when the LTU would take action. 

Eventually he ceased his employment there, resigning, 
because he was tired of the way he was being treated. He 
gave Mr Baxter his pay slips, eight of them, and a photocopy 
of his group certificate. He took to Mr Baxter a diary also 
which he had kept of his days and hours of work whilst he 
was there. Mr Baxter examined it and reconstructed the time 
which Mr Cannell had worked, and said that he was owed 
about $5000. Mr Baxter did a reconstruction of his hours 
worked. Mr Baxter said that a complaint would be lodged 
on his behalf, according to Mr Cannell, in the Commission; 
but, of course, it would have to be lodged in the Industrial 
Magistrates Court. 

Some time passed, and when Mr Cannell made another 
inquiry to 22 St George's Terrace, Perth, which is and was, 
at the material time, the office of the LTU, he was told that 
Mr Baxter had gone and that Mr Bob Johnston was dealing 
with the matter. He was of the opinion that Mr Johnston was 
the Secretary, because he seemed to be in charge. Mr 
Johnston tried to persuade him not to go on with his claim, 
and, eventually, said that Mr Cannell was only likely to 
recover $2000 if he did go on. Nothing was done about the 
matter and numerous telephone calls by Mr Cannell to find 
out progress were not answered or returned by Mr Johnston. 

Eventually, Mr Cannell went with his wife and family to 
the office of the LTU at 22 St George's Terrace, Perth, and 
would not leave until he had an undertaking from Mr 
Johnston that he would come and see him that night. That 
is what Mr Johnston did. He came to Mr Cannell's home at 
6.30 pm when he tried to persuade Mr Cannell not to 
proceed with the matter. Eventually, however, Mr Cannell 
insisted that the complaint proceed, and Mr Johnston said 
that it would. 

However, from subsequent inquiries to Mr Johnston, he 
received the reply, firstly that the file had been taken to 
Melbourne, and then that the file had been lost, and no file 
has been found by Mr Fry or anyone else. This was prior to 
election in the union. 

There was an election of members of the Committee of 
Management of the LTU which ended in November 1993. 
That resulted in Mr Eugene Fry being elected as the 
Secretary, and Mr Cannell seems to have dealt with him 
since. Mr Fry told Mr Cannell that he could not find the file. 

Mr Fry told Mr Cannell in January 1994 that he could not 
find any file and suggested, amongst other things, that he 
go to the Department of Productivity and Labour Relations 
(hereinafter referred to as "DOPLR") to see if an industrial 
inspector could assist in the matter. Mr Cannell has done 
that, but it will take DOPLR about six months to complete 

that inquiry. Mr Fry has, however, asked him for a copy of 
the group certificate which Mr Cannell has not provided. Mr 
Cannell accepts that Mr Fry is still willing to assist, and that 
the LTU is still willing to assist him. Mr Fry did tell him 
that there are difficulties without the documents. 

Mr Cannell, in evidence, expressed the opinion that, even 
if the matter only proceeded on the basis of a complaint 
taken for failure to keep time and wages records, he would 
be happy with that. Regal kept no record of his starting and 
finishing times, the days he worked, or breaks in shifts. 

Mr Fry did indicate to him this year that in the absence 
of time and wages records it might be extremely difficult to 
put together an accurate claim. 

Mr Cannell had told Mr Fry that he would provide him 
with the group certificate and that he would have a go at 
reconstructing the hours which he worked, although it would 
be difficult remembering things which had happened a year 
ago. 

Mr Cannell accepted in evidence that his file had been 
mislaid. He also said that he wished the LTU to assist him 
further in the matter. He had intended giving his group 
certificate to Mr Fry, but decided that he had been "run 
around long enough". He will now do his best to reconstruct 
the hours which he has worked, but if that cannot be done 
he would like the LTU to go out and check out the time and 
wages records at the Albion Hotel. 

He had another complaint. That was that no account for 
LTU membership fees had been sent to him. He has not been 
to the union office to pay his fees. Mr Fry informed me that 
accounts were and would be sent quarterly. However, I see 
no obstacle to Mr Cannell attending the LTU office to pay 
his fees. 

The position, on the evidence, is that the LTU, now that 
Mr Fry is Secretary, is ready to proceed with the matter. Mr 
Fry's submission is that no orders are required because the 
LTU is ready to proceed, although he conceded quite rightly 
that what had occurred before the election was embarrass- 
ing. Mr Cannell seeks that orders be made, since the LTU 
failed to do what it was bound to do. 

I have heard the evidence. I am satisfied, as a matter of 
fact, that the LTU dealt with a matter with which it was 
required to deal in a most dilatory and unsatisfactory 
manner. The history of ignoring constantly the telephone 
calls of a member, compounded by failing to act and losing 
important documents, is a history of inexcusable miscon- 
duct. 

It is fair to infer that what really occurred was that the 
LTU, through Mr Johnston, was refusing to assist Mr 
Cannell and then the file was lost. One has a great deal of 
sympathy for Mr Cannell whose affairs were neglected in 
an inexcusable manner for several months. However, I am 
satisfied that Mr Fry, since he has become Secretary, is and 
has been willing to assist Mr Cannell. I see no reason why 
Mr Cannell's complaint should not now be properly 
investigated, albeit that the missing file presents a serious 
obstacle, but not necessarily one which is insurmountable. 
It may well be that action can. after investigation, be taken 
in the Industrial Magistrates Court, but that is a matter to 
be considered in the light of the available evidence. (Some 
assistance might be derived from a consideration of Singh 
v. FMWU 73 WAIG 2674 at 2677, and see, too, 
Silberschneider v. MRSA Earthmoving Pty Ltd 68 WAIG 
33). 

Mr Cannell, after I had reserved my decision in this 
matter, sought leave to re-open. He sought leave to re-open 
to pursue an order for damages. He did so on the basis:— 

"1) That the union has blatantly breached rule No 3A 
"Objects". 

2) Has caused great emotional frustration to me by 
its actions for reasons set out in No 1. 

3) Has solicited money under false pretences for 
reasons set out in No. 1. 

4) By greatly reducing my chances of a claim against 
the Albion Hotel for back-payment of wages 
because they have lost the file under questionable 
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circumstances and therefore reducing the maxi- 
mum amount I may have been awarded. 

5) Financial loss due to No 4, numerous, unretumed 
fruitless phone-calls to the union, petrol for my car 
used in many journeys to the union, and moneys 
paid for financial membership if No 3 be true." 

In addition, he sought an order for discovery or 
investigation of the matters relating to his case by an 
independent body. 

I permitted the matter to be re-opened in relation only to 
paragraphs 4 and 5 above after hearing submissions on 
behalf of the parties, because new remedies were sought 
which did not occur to Mr Cannell previously, because of 
his inexperience. 

I then heard Mr Cannell and Mr Fry in relation to these 
matters. 

Firstly, putting aside the question of jurisdiction to order 
damages, there is no evidence before me that the loss of the 
file has reduced the maximum amount awardable. In my 
opinion, if it were within my jurisdiction to award damages 
for negligence for breach of rules, and that question remains 
open, it is not at all clear what loss has been suffered by Mr 
Cannell or whether he will suffer any loss. 

Firstly, the LTU is now willing to assist Mr Cannell with 
the matter. It will be necessary for him to hand a copy of 
the group certificate over and to give a statement recon- 
structing his hours, days, and times of work. (It should be 
made clear that the problems which arose with this matter 
arose before Mr Fry and the new Committee of Management 
took over). 

As to the question of whether the time and wages record 
kept complies with any award which applies, that is also a 
matter which should be investigated, and would be in the 
normal course of events. 

The matter should now be considered thoroughly and 
actions which ought to be taken by the LTU against the 
Albion Hotel. In the event that action cannot be taken or is 
unsuccessful due to the lack of evidence caused by the loss 
of the file, and provided that loss is negligent, then no doubt 
the Committee of Management would consider the matter 
and see what might properly be done. Mr Cannell might 
then, if it were necessary, make a fresh application, subject 
to my having jurisdiction. 

As to the financial loss due to the failure of Mr Johnston 
to answer telephone calls and attend to the matter, I would 
hope that that matter could first be resolved by the 
Committee of Management with Mr Cannell, since matters 
should first be sought to be resolved within an organisation's 
framework. The question of my jurisdiction in that regard 
remains open, too, however. 

As to the question of ordering an independent person to 
investigate the loss of the file, I would observe that, at this 
time, file matter is one for the Committee of Management 
to consider, since the loss of the file and Mr Cannell's 
complaint is a very serious matter about which Mr Cannell 
is rightly aggrieved. It is the duty of the organisation to serve 
its members under the rules. 

In my opinion, after Mr Cannell provides the necessary 
material, the LTU should properly consider whether a claim 
should be made on his behalf. That may require legal advice, 
but that is a matter for the LTU. Mr Fry, as Secretary, is 
willing to consider the matter but requires material from Mr 
Cannell. 

Similarly, proper consideration should be given by the 
LTU to taking action under any relevant award in relation 
to time and wages records. One would assume that, having 
regard to the manner in which Mr Cannell was treated, the 
LTU will be punctilious in its attendance to them. Nothing 
can be done, however, without Mr Cannell's co-operation. 

In the circumstances, whilst there has been a breach of 
rule 3(a) and rule 6, in that the LTU failed to properly deal 
with Mr Cannell's matter and advance his interests, I would 
confine my orders at this time to ordering that the LTU 

properly, promptly, and carefully consider what might be 
done on Mr Cannell's behalf in relation to any claim against 
Regal, or any action against Regal under any award, upon 
Mr Cannell making available his group certificate and the 
reconstruction of his working hours, dates, and times. 
(Whether and/or how the matter might then be pursued is 
a matter for judgment by the LTU upon a proper 
consideration of the chances of success). 

Mr Cannell complained that he had not received an 
account for his fees. I understood that such would be sent. 
However, he could ascertain the amount and forward it by 
certified mail, or pay personally. That an account has not yet 
been sent is not a matter which results from any failure to 
observe the rules, in this case. 

I have not had the benefit of considering, after detailed 
argument, the import of the reasons for decision of the 
Industrial Appeal Court in Carter and Others v. Drake and 
Others 73 WAIG 3308, for the jurisdiction of the President 
under s.66 of the Act. 

If other matters cannot be properly and reasonably 
resolved within the LTU with Mr Cannell, the matter may 
have to go further. 

I would order in the terms I have mentioned, but otherwise 
dismiss the application. 

Order accordingly 
Appearances: Mr P J Cannell, the applicant, on his own 

behalf. 
Mr E L Fry on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter J Cannell 
(Applicant) 

and 
Federated Liquor and Allied Industries Employees Union of 

Western Australia 
(Respondent). 

No. 385 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

4 May 1994. 
Order. 

THIS matter having come on for hearing before me on the 
19th day of April 1994 and the 3rd day of May 1994, and 
having heard Mr P J Cannell, the applicant, on his own 
behalf and Mr E L Fry on behalf of the respondent, and 
having reserved my decision on the matter, and reasons for 
decision being delivered on the 4th day of May 1994, it is 
this day, the 4th day of May 1994, ordered as follows:— 

(1) That the respondent organisation herein do prop- 
erly, promptly, and carefully consider what might 
be done on Mr Cannell's behalf in relation to any 
claim against Regal City Pty Ltd, or any action 
against Regal City Pty Ltd under any award, upon 
Mr Cannell making available his group certificate 
and the reconsfruction of his working hours, dates, 
and times, and take such action as it is its duty to 
take. 

(2) That the application, save and except for order (1) 
above, be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Peter J Cannell 
(Applicant) 

and 
Federated Liquor and Allied Industries Employees Union of 

Western Australia 
(Respondent). 

No. 385 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
8 April 1994. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 8th day of April 1994, and having heard Mr P J 
Cannell on his own behalf as applicant, and Mr E L Fry on 
behalf of the respondent, and having made such orders and 
given such directions as are necessary or expedient for the 
expeditious and just hearing and determination of this 
matter, it is this day, the 8th day of April 1994, ordered and 
directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination to 9.30 
am on Ibesday, the 19 th day of April 1994. 

(2) (a) That the respondent herein provide to the 
applicant herein within seven days of the 8th 
day of April 1994 discovery and inspection 
of the following documents:— 

(i) The membership records relating to the 
applicant herein. 

(ii) The file relating to the applicant's claim 
against the Toledo Restaurant. 

(b) That leave be and is hereby granted to the 
applicant herein to take copies of those 
documents in order (2)(a) above. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jed James Carter 

(Applicant) 
and 

Eugene Leslie Fry, Lynette Ann Shaw, Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
20 April 1994. 

Reasons for Decision. 
THE PRESIDENT: By order of the President made under 
s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), upon application by 
Ms Merle Tavener, a member of the respondent organisa- 
tion, the Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union of 
Workers (hereinafter referred to as "the LTU"), the 
President ordered that an election of members of the 

Committee of Management of the LTU occur (see Tavener 
v. FLAIEU and Others 73 WAIG 2362 at 2367). Nomina- 
tions were to be called for as at 13 October 1993. 

In addition, I required the Registrar to report to me as to 
what constituted a full and complete list of persons eligible 
to nominate for office at such election or to vote in the said 
election, which eligibility was to be determined as at 31 
March 1993 (see order (8)(c)(ii) (73 WAIG 2367)). There 
was a dispute between the parties over the content of that 
list. 

However, on 27 August 1993, in reasons for decision, I 
observed (73 WAIG 2364):— 

"I am much persuaded that the interests of the 
members of the respondent organisation are best served 
by the election, which should have been held weeks 
ago, not being further delayed. It is simply not possible 
to remedy every likely problem, nor should 1 attempt 
to, particularly when there is no dispute about the 
financiality of the vast majority of members named in 
the Registrar's report. The interests of the LTU and its 
members are best served by the matter proceeding and 
Mrs Drake, or any other member, can pursue his or her 
rights still. 

As to the questions of nominations when they occur, 
since the Electoral Commissioner will carry out the 
functions of a Returning Officer, he can deal with those 
matters at the time." 

In the end, a list completed by the Registrar in accordance 
with that order (order (5)) of 27 August 1993 (73 WAIG 
2364) was forwarded to the Electoral Commissioner for this 
State. That constituted the register of voters for the election. 
The election was duly held with nominations closing on 13 
October 1993, and was eventually completed on 30 
November 1993 when the poll was declared. The 12 
individual respondents nominated for office were elected to 
office at those elections. 

The respondent organisation in these proceedings, the 
LTU, is, of course, the body to which 1 have referred above. 

It was common ground that the applicant, Mr Jed James 
Carter, had been a member of the LTU, and that the LTU 
is and was, at all material times, an organisation as that is 
defined in s.7 of the Act. Accordingly, I had jurisdiction to 
hear and determine the application which was brought under 
s.66 of the Act, and the details of which I will refer to in 
a moment. 

Prior to the holding of the election to which I have 
referred, there were about four years of prolonged and 
intense disputation in the Committee of Management of the 
LTU. That disputation has been referred to at length in 
Drake and Others v. Carter and Others 73 WAIG 254, 
amongst other decisions and judgments of the Supreme 
Court, the Industrial Appeal Court and, this Commission. 

The applicant did not seek to challenge Ms Tavener's 
election, and the application was amended accordingly to 
strike out her name as a respondent. 

The applicant, Mr Carter, alleges that by his application 
none of the 11 individual respondents was a financial 
member of the LTU for a continuous period of 12 months 
prior to nominating for office in the LTU (see rule 6). Those 
persons are and were Eugene Leslie Fry, Lynette Ann Shaw, 
Ernest James Welsh, Norman Charles Webb, John Clifford 
Carr, Wendy Mae Lee-Kong, Patricia Thomas, Kok Peng 
Cheah, Beverley Rae Baker, Terence James Lockwood, and 
Benedicht Kuno Hugi. 

It is further alleged that payments purported to be made 
by and on behalf of those persons, purporting to be payment 
of arrears and membership fees or dues, and to be so paid 
to give retrospective continuity, were not paid in accordance 
with the rules. These payments were alleged to have been 
made for an improper purpose, namely to enable persons to 
nominate for an office of the LTU. 

Next, it was alleged that even though the then elected 
Secretary of the LTU was working from the LTU's 
registered office, no payment from any of the individuals 
was received by the Secretary contrary to the rules of the 
LTU. 
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The applicant sought orders as follows:— 
"1. That the rules of the Federated Liquor and Allied 

Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers ("the 
LTU") be upheld. 

2. That the President of the Western Australian 
Industrial Relations Commission ("the Presi- 
dent") conduct an inquiry into the last election of 
the LTU. 

3. That the President declare all persons who were 
not financial for a continuous period of 12 months 
prior to the nominations for office of the LTU not 
eligible to stand for or to hold office of the LTU. 

4. That the President declare as rightful holders of 
the offices of the LTU only those persons who 
were eligible to nominate for and hold office of 
the LTU and who did nominate for the said 
offices. 

5. That the President make any other further determi- 
nations or orders as he may feel fit and proper to 
so make." 

By their answer, the respondents raised an issue of 
jurisdiction, which was not pursued, but otherwise opposed 
the making of the orders sought and denied the allegations 
made in the application. 

The further facts in this matter were, including admitted 
facts, these. The respondents, John Clifford Carr, Kok Peng 
Cheah, and Norman Charles Webb, paid no membership 
fees to the respondent union during 1992 only. The other 
respondents paid no membership fees during the periods 
1990, 1991, and 1992. In the first half of 1993, such 
membership contributions were paid to the respondent 
organisation. In addition, the respondents did not pay the 
contributions to Mrs Marjorie Drake, the then Secretary, 
personally. 

Exhibit 3 is a set of receipts. Payments were made by Mr 
Lockwood of amounts of $366.00 on 25 March 1993 and 
$52.00 on 17 June 1993. Mr Cheah paid $180.00 on 25 
March 1993 and $52.00 on 17 June 1993. Mr Carr paid 
$224.00 on 25 March 1993 and $52.00 on 17 June 1993. Mrs 
Baker paid $392.00 on 25 March 1993 and $52.00 on 17 
June 1993. Mr Welsh, who is described in one receipt as Mr 
E J Welsh and in the other as Mr R J Welsh, paid $372.00 
on 25 March 1993 and $52.00 on 17 June 1993. Mrs Shaw 
paid $372.00 on 25 March 1993 and $52.00 on 17 June 1993. 
Mrs Lee-Kong made payments of the same amounts on the 
same dates. Mr Fry made payments of $366.00 and $52.00 
on each date respectively. Mr Hugi paid $392.00 and $52.00 
on 29 March 1993 and 17 June 1993 respectively. Mr Webb 
paid $104.00 on 1 November 1991, $52.00 on 30 March 
1993, and $52.00 on 17 June 1993. Mrs Thomas paid 
$366.00 on an indecipherable date in May 1993, and $52.00 
on 17 June 1993 (see the schedule, exhibit 11, as well). 

The payments from Mr Lockwood, Mr Welsh, Mr Fry, 
Mrs Lee-Kong, Mrs Shaw, Mr Carr, and Mr Cheah were 
banked (see exhibit 4) on 29 April 1993. Mr Hugi's payment 
was banked on 12 May 1993, with further payments of all 
11 respondents being paid on 2 July 1993. These are 
evidenced by bank pay-in slips of the National Bank (see 
exhibit 4). 

It is noteworthy that Ms V Shore, an employee of The 
Shop, Distributive and Allied Employees' Union of Western 
Australia (hereinafter referred to as "the SDA"), issued all 
of the receipts for payments made by the respondents in 
March 1993, but not their other payments. This was said to 
be done pursuant to a commercial arrangement made by the 
LTU with the SDA. That arrangement, evidenced by a letter 
from the SDA dated 2 September 1991 (exhibit 8) and 
minutes of a meeting of the LTU Committee of Management 
of 3 September 1991 (exhibit 9), enabled the LTU to accept 
services from the SDA, namely a telephone answering and 
message service, typing, photocopying, and fax facilities, 
and assistance in maintaining financial records, all for the 
cost of $200.00 per week. It was said that Ms Shore 
purported to receive the moneys in accordance with those 
arrangements. 

After the election, a number of persons purported to 
revoke an authority to Burswood Resort (Management) Ltd, 
where they were employed, to make payroll deductions to 
pay union fees (see exhibit 10). In the case of Mr Carter, the 
applicant (see exhibit 10), he gave notice of resignation from 
the LTU on 29 November 1993 after the election, but 
purported to cancel that resignation in writing on 9 March 
1994 and pay $60.00 "dues" owing. A number of other 
unsuccessful candidates, as exhibit 10 reveals, purported to 
resign by letter posted on 29 November 1993. 

There were a number of issues in this case. However, the 
two main issues were, firstly, whether the individual 
respondents were financially eligible to nominate for 
election to the offices in question, and, secondly, whether 
the payments made by them in March 1993 were paid and 
received, and, hence, whether they were financial members 
at the material time. 

I will turn now to the first issue. 
By virtue of rule 2, a financial member is defined to mean 

"a member who is less than three months and one day in 
arrears in contributions, which amounts shall apply to any 
contribution, fine, levy or dues imposed on him or her in 
accordance with these rules". 

By virtue of rule 6, all members of the Committee of 
Management, representatives to the ACTU and the Trades 
and Labor Council, are required to be members for "a 
continuous period of 12 months prior to nomination". 
Again, rule 6 provides, inter alia:— 

"Further all Officers and Representatives as pre- 
scribed in this rule shall be financial in respect of the 
12 months prior to nomination and are required by this 
rule to remain financial whilst holding any such office 
or representative position. Any Officer or Representa- 
tive becoming unfmancial shall forfeit all positions he 
or she holds." 

Rule 7(3) is of significance and refers to nominations. 
Rule 7(3)(b) is of particular significance and reads as 
follows:— 

"(b) Only those members who are financial members 
as at the 31st March in the year of the election 
shall be entitled to a ballot paper. A list of 
members of the Union who are financial at this 
date shall be compiled by the Secretary and 
certified by him as a list of members entitled to 
receive a ballot paper." 

"A person shall become a Member of the Union by 
signing an Application Form, and by paying the appropriate 
contributions to the Secretary or other authorised Collector; 
provided however, that if a payment has been made, 
membership shall not be invalidated because an application 
form has not been completed" (see rule 21. Conditions of 
Membership). 

Rule 21(b) provides:— 
"(b) The person applying shall (subject to the excep- 

tions hereinafter contained) be and be deemed to 
become a member of the Union as from the date 
of the day of receipt of such Application Form or 
contributions by the Secretaiy." 

Rule 21(c) provides:— 
"(c) Contributions shall be payable by members in 

accordance with and on such basis as the 
Committee of Management may determine from 
time to time, subject to the approval of the 
members in general meeting. The Industrial 
Registrar shall be notified in writing of any 
changes that may be made in such contribution 
rates." 

Rule 21(o) provides:— 
"(o) Any member who is in arrears for three months 

and one day with respect to contributions, fees, 
levies, fines or dues shall lose all privileges of 
membership and shall be liable to be sued for such 
arrears without notice." 



Rule 21(p) reads as follows:— 
"(p) Any member in arrears with respect to any 

payments set forth under sub-rule (o) of this rule 
may be expelled by resolution of a majority of 
members of the Union present and voting at a 
meeting of which resolution the member shall 
have reasonable notice providing that such mem- 
ber shall after payment of such arrears have the 
right when expelled to appeal to a meeting of the 
Union." 

Rule 22 refers to purging the register and reads as 
follows:— 

"The Secretary and/or Committee of Management 
shall cancel, from the register of members, the names 
of persons whose membership ceased because:— 

(a) of resignation, death, expulsion or other reason; 
(b) he becomes twelve months in arrears in payment 

of contributions; 
(c) ceased being employed or usually employed in 

any capacity, whether permanent or casual, or in 
connection with the Industry or calling as set out 
in rule 4.—Constitution for a continuous period of 
six months other than Officers of the Union, 
honorary life members or the case of illness as 
proved by a doctor's certificate. 

The cancellation in (b) and/or (c) hereof shall not 
affect the liability for payment in full of all amounts 
incurred for contributions, dues, levies, fines or 
penalties to the date membership ceases." 

I am satisfied, and it was not in dispute, that the 11 
individual respondents were paid up to date as at the date 
when nominations were called, and, indeed, insofar as it was 
relevant, as at 31 March 1993. However, they were in arrears 
in payments due until they made the payments which they 
made in March 1993. It is quite clear that a person is not 
a financial member if he/she is more than three months and 
one day in arrears in contributions, etc. It is quite plain that, 
until the March 1993 payments, at least, this was the case 
with the individual respondents, and I so find (see rule 2). 

Next, of course, only members who are financial 
members (as defined) as at 31 March in the year of the 
election shall be entitled to a ballot paper. That is, they are 
the only persons entitled to vote. Plainly, too, by virtue of 
rule 21(o), a person who is in arrears for three months and 
one day with respect to contributions, fees, levies, fines or 
dues shall lose all privileges of membership and shall be 
liable to be sued for such arrears without notice. It seemed 
to be common ground, and plainly is the fact, that one 
privilege so lost is the right to nominate for office. 

The question, therefore, was, whether, by virtue of the 
rules, the fact that the 11 respondents were in arrears for 
three months and one day prohibited them from nominating 
for election to the Committee of Management. 

In interpreting the rules, one must read them as a whole 
and apply the principles set out in HSOA v. Hon Minister 
for Health 61 WAIG 616 at 618 (IAC) per Wallace J to 
which Mr Fry referred me. 

As I understand it, it was the applicant's case, as 
submitted by Mr Thmer, that because the individual 
respondents were in arrears for more than three months and 
one day they were not financial members as defined. 
Further, because they were in arrears for three months and 
one day and more, they therefore lost all privileges of 
membership, including the right to nominate for election to 
the Committee of Management, and their nominations were 
invalidly accepted, and their election was invalid. 

The case for the respondents was that unless a person was 
not a financial member as at the date when nominations 
closed, then the rules did not exclude that person from 
nominating and subsequently being elected. Hence, since 
the respondents were not in arrears as at the date when 
nominations closed, their nominations and subsequent 
elections were valid. 

I was referred to Lovell and Others v. FLAIEU (1978) 22 
ALR 704. This was a case to which I was taken. The rules 
of the Federal FLAIEU, in that case, rule 4, provided that:— 

"All Officers, members of the Management Com- 
mittee, representatives of Council, representatives to 
the A.C.T.U. and Trades Hall Council shall be financial 
members for twelve calendar months immediately prior 
to nomination. All Officers and representatives as 
prescribed in this rule shall remain a financial member 
or forfeit all positions he or she holds." 

Their Honours observed at page 731 of their joint 
judgment {op cit) that, if one looks at the first sentence (of 
that rule), one sees that the critical feature is that it directs 
attention to the situation which will exist at the moment 
before nomination. They said:— 

"The rule is expressed in terms which look forward 
and provide a test of the qualifications of the candidate 
to be applied not earlier than immediately before 
nomination. The rule prescribes what at that time the 
condition of the candidates "shall be". It is to be 
implemented by inquiring, at the moment before 
nomination, not what the candidate's financial condi- 
tion has been during 12 months previously but what it 
is then. The question to be asked is: "Is the candidate 
today a financial member for twelve months immedi- 
ately prior to this date?" If he has then paid all dues 
payable by him and has been a member for 12 months 
the answer must be in the affirmative. At that stage the 
candidate is financial in respect of every moment of 
that 12 months. It is not to the point that during that 
12 months there might have been periods when he was 
not financial." 

The word "for" in that rule was to be read as "in respect 
of, and Their Honours cited IRC v. St Luke's Hostel 
Trustees (Registered) (1930) 144 LT 50 at 51 per Rowlatt 
J and Heasman v. Jordan (The Inspector of Taxes) [1954] 
1 Ch 744. Their Honours said:— 

"So interpreted the rule contains the reasonable 
requirement that a person standing for one of the offices 
specified must be a person who is a financial member 
in respect of a year of membership." 

We were referred to a judgment of Keely J in an 
unreported judgment. That was In Re election for offices in 
the FLAIEU (SA Branch); In Re an application by Kenward 
(No SA I 5 of 1989) delivered 10 July 1989. That case 
involved the rejection of a nomination for election to office 
of Ms Kenward by a Returning Officer. Ms Kenward was 
a financial member of the LTU until 30 September 1986 
who did not pay contributions in respect of the period 1 
October 1986 to 31 December 1988. In January 1989, she 
tendered an amount conceded to be sufficient to meet the 
arrears. 

Rule 30 (at page 5 of the unreported decision) contained 
the following rule 30(a):— 

"(a) Any member in arrears for six months and one day 
with respect to contributions, fees, levies, fines or 
dues shall lose all privileges of membership and 
shall be liable to be sued for such arrears without 
notice." 

Rule 32 was couched in the same terms as rule 22 of the 
LTU rules. Rule 19—Conditions of Membership was very 
similar to rule 21 of these rules. 

That case is authority for the proposition that there cannot 
be automatic cessation of membership under a rule, such as 
rule 21 of the LTU rules. 

Indeed, rule 21 requires the taking of a deliberate decision 
by the Secretary or the Committee of Management that the 
names of specified persons are to be cancelled from the 
register of members. Further, before such action occurs, 
notice of the intention to cancel should be given to the 
member giving him/her the opportunity to inform the 
Secretary or the Committee of relevant considerations and 
to advance reasons why his/her name should not be 
cancelled. 

In the end, relying on Re Slaters, Tilers and Roofing 
Industry Union of Victoria (1983) 72 FLR 411, Keely J in 
the Federal Court held at page 16 that Ms Kenward had not 
been given notice of the proposed purging of her name, and 
accordingly that her name was not validly cancelled. 
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Next, since Ms Ken ward had tendered payment in January 
1989 of all arrears of contributions, a tender which was 
rejected, she had been wrongly treated as unfinancial. 

In Re Slaters, Tilers and Roofing Industry Union of 
Victoria (op cit) Keely J dealt with rule 14(d) of the union 
concerned which provided that:— 

"(d) No member shall be eligible to nominate for any 
position on the Committee of Management unless 
he has been a financial member of the Union for 
a period of twelve consecutive months immedi- 
ately prior to the date of nomination and is a 
financial member at the date of nomination." 

Rule 9 of the rules of the Slaters and Tilers Union read 
as follows:— 

"9. UNFINANCIAL MEMBERS 
(a) Any member who fails to pay any fees, 

subscriptions, fines, or levies as prescribed 
by the rules shall be deemed to be unfinancial 
until all such entrance fees, subscriptions, 
fines or levies have been paid. 

(b) Any member deemed unfinancial shall for 
the period he is deemed unfinancial lose all 
privileges of membership, shall not be 
entitled to participate in any ballot or election 
and shall not be entitled to any financial 
assistance or benefits from the Union and 
shall be liable to be sued for his arrears 
without notice." 

Keely J in Re Slaters, Tilers and Roofing Industry Union 
of Victoria (op cit) at page 415 adopted the dictum of 
Smithers J in Lovell and Others v. FLAIEU (op cit) at page 
732 that:— 

"... a rule laying down restrictions on the right to 
stand for office ... ought to be read as imposing only 
those restrictions which are unambiguously or at least 
clearly imposed." 

Keely J held that the subject rules in that case, construed 
in their context, did not disclose an intention to prohibit from 
nominating for any position on the Committee of Manage- 
ment all those members who were unfinancial at any time 
during the "twelve consecutive months immediately prior 
to the date of nomination", notwithstanding that they had 
later paid their union dues in full and were financial 
members at the time at which they sought to nominate. 

We were also referred to Re Stapleton and Others (In the 
matter of an application for an inquiry into an election for 
offices in the Australian Theatrical Amusement Employees 
Association 50 ALR 293 (FCA) per Evatt J. Rule 47(c) of 
the rules of the Australian Theatrical Amusement Employ- 
ees Association in that matter provided that:— 

"(c) All candidates for election to the Branch Execu- 
tive must be financial members of the branch 
concerned in addition to which such member must 
have been a continuously financial member for a 
period of twelve months prior to the date of 
nomination." (my underlining) 

In considering whether two successful candidates for 
Assistant Secretary and an Executive Member had become 
unfinancial during the course of the ballot, Evatt J held (see 
page 314):— 

'' In any election where there is a cut-off date when 
the financial status of candidates for office is deter- 
mined and the rules of an organization are silent as to 
the effect of a candidate becoming unfinancial after 
such cut-off date, then it is of no concern of the 
returning officer what a candidate's financial status is 
after that date.'' 

That, of course, was not the case here. 
I now consider these submissions. 
Firstly, I apply the principle referred to by Keely J in Re 

Slaters, Tilers and Roofing Industry Union of Victoria (op 
cit), citing the dictum of Smithers J in Lovell and Others v. 
FLAIEU (op cit). That is that a rule laying down restrictions 
on the right to stand for office ought to be read as imposing 
only those restrictions which are unambiguously or at least 

clearly imposed. One then must read the subject rules as a 
whole. The rules in this case are clear. A person is a financial 
member if he/she is not in arrears in contributions for more 
than three months and one day. Otherwise, that person is not 
a financial member. 

Next, all officers and representatives, which include by 
rule 6 all persons who are elected as members of the 
Committee ((ie) President, Vice-President, Secretary-Treas- 
urer, Guardian, two Trustees, and eight Members of the 
Committee), must be financial in respect to the 12 months 
prior to nomination, and are required by that rule to remain 
financial whilst holding any such office or representative 
position. 

In order to be financial as defined they must not be in 
arrears for over three months and one day. They are not 
required, as some rules referred to in other cases (supra) 
require, that a person must be continuously Financial or 
financial consecutively in each of the 12 months prior to 
nomination. The question is whether the rule requires the 
member to be financial in respect of the whole of the 12 
months or not. 

In Lovell and Others v. FLAIEU (op cit) at page 731 a 
similar clause was held to mean that the question required 
to be asked by the court is:— 

"Is the candidate today a financial member for 
twelve months immediately prior to this date?" (the 
date of nomination) If he has then paid all dues payable 
by him and has been a member for 12 months the 
answer must be in the affirmative. At that stage the 
candidate is financial in respect of every moment of 
that 12 months." 

The rule in that case is not distinguishable from the 
relevant part of rule 6 of the LTU rules. 

In my opinion, the approach to be adopted here is the 
approach adopted by the Full Court of the Federal Court in 
Lxwell and Others v. FLAIEU (op cit), particularly in the 
absence of words such as "continually or consecutively for 
12 months" in the material part of rule 6. Such an approach 
is also warranted by the dictum of Smithers J in Lovell and 
Others v. FLAIEU (op cit), cited by Keely J in Re Slaters, 
Tilers and Roofing Industry Union of Victoria (op cit). 

One should read a rule laying down restrictions on 
standing for office to impose only those restrictions which 
are unambiguously or at least clearly imposed. There is no 
clear or unambiguous restriction imposed at all by rule 6 
upon a person nominating for election, who has not 
continually been financial, as defined in the 12 months 
preceding the election. 

If one interprets the words "in respect of" in rule 6, in 
the manner in which Lovell and Others v. FLAIEU (op cit) 
prescribes, then the rule, like the rule interpreted in Lovell 
and Others v. FLAIEU (op cit), contains the reasonable 
requirement that a person standing for one of the offices 
specified must be a person who is a financial member in 
respect of a year of membership. It does not mean that, at 
no time during the 12 months prior to nomination, should 
the candidate have been in arrears. (It is to be noted that the 
word "fully" does not appear in any of the relevant rules 
in this case which enables a distinction to be made from the 
rule in Re Royal Australian Nursing Federation (SA Branch) 
[1983] 6 IR 195 per Fisher J). 

Rule 21, and, in particular rule 21(o), do not take the 
matter further. Whilst rule 21 (o) deprives a member who is 
in arrears for three months and one day that is not a financial 
member of all privileges of membership, including the right 
to nominate for election to office, there is no prohibition 
upon a member becoming financial by paying all that he/she 
owes. Indeed, a person cannot be purged from the register 
of members for being in arrears in payment of contributions, 
dues, etc, unless he/she becomes 12 months in arrears in 
payment of contributions, etc. In other words, scope is left 
for a person to be sued for or to pay voluntarily the amount 
of arrears during a time of grace extending over 12 months. 
The existence of such a provision reinforces, if it were 
necessary, the interpretation of the rules which I have 
favoured. 
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I now turn to the second main question in the matter. The 
complaint was that the amounts paid in March 1993 by the 
respondents, which meant that they were no longer in 
arrears, were invalidly received. This was because they were 
accepted, as in fact they were, by an employee of another 
organisation of employees, namely the SDA. As I found, 
that was pursuant to an agreement by which the SDA was 
to provide services, including the keeping of financial 
records, for the respondent LTU. This arrangement was 
approved by a resolution of the Committee of Management 
of the LTU, which was not held to be invalid. The complaint 
was that these payments did not comply with rule 21(a), 
which reads as follows:— 

"(a) A person shall become a Member of the Union by 
signing an Application Form, and by paying the 
appropriate contributions to the Secretary or other 
authorised Collector; provided however, that if a 
payment has been made, membership shall not be 
invalidated because an application form has not 
been completed." 

They did not comply, as I understand the submission, 
because the payments were not made to the Secretary or to 
another authorised collector as rule 21(a) requires. The 
payments are mandatorily required to be paid (the word 
"shall" is used) to the Secretary or to another authorised 
collector. In this case, they were paid to a person, not an 
officer, organiser, or employee of the LTU. However, the 
moneys were paid some weeks later (if the dates on the 
receipts are accurate) into the LTU's bank account at the 
National Bank. The moneys were receipted by and payments 
accepted by Ms Shore as an employee of the SDA. 

Mr Fry referred us to Re FLAIEU; Ex parte Farrow [1976] 
27 FLR 430 per Smithers J. His Honour considered rule 19 
of the then Federal union rules. This required payment of 
fees and contributions to the branch Secretary or other 
authorised collector. Smithers J said at page 438:— 

"It is a reasonable requirement that membership 
shall not arise in circumstances unknown to the branch 
secretary or in some person unknown to him. There is 
thus a good practical reason for the provision in r. 19(b) 
under which membership does not arise until the 
branch secretary receives the relevant contributions. 
But once the secretary has received the contribution 
there is no reason why the membership, once granted, 
should not commence on the day on which it would 
have commenced if par. (a) alone were relevant." 

Similarly, in this case, once the moneys have actually 
been received by the union by being paid into the bank 
account, which it is the responsibility of the Secretary to 
administer, a similar observation could be made in relation 
to arrears. 

Where an employer deducted union fees from wages and 
forwarded them to the union, it was held that the deductions 
were to be regarded as having been paid by him to the branch 
The employer was an authorised collector, therefore, within 
the meaning of the rules. In my opinion, on that authority, 
Ms Shore, acting in accordance with a valid Committee of 
Management resolution, was an authorised collector. Alter- 
natively, since Ms Shore was merely acting as the LTU's 
clerical staff, the amount was accepted by her on behalf of 
the Secretary, and was therefore paid to the Secretary. 

There are circumstances, no doubt, in which what 
occurred here might be invalid. In this matter, on the 
arguments put, and on the facts in this case, I am not so 
persuaded. 

In addition, I am unable to draw the inference, nor was 
any direct complaint made of it in the application, that the 
moneys paid on behalf of the respondents were not received 

in March 1993, but were received at a later date as evidenced 
by the later payment into the LTU's bank account. That 
evidence on its own is not sufficient to lead to the inference 
which Mr Rimer invited me to draw. I am not disposed to 
find that the moneys were not paid in and received on the 
dates which the receipts bear. 

What was complained of here was plainly an irregularity 
in the election, as that is defined in Re Collins and Others; 
Ex part Hockings [1989] 167 CLR 522 and Harken v. 
Doman and Others 72 WAIG 1727 and 1730 (IAC), and I 
had jurisdiction to hear and determine the application in 
accordance with s.66(l)(e) of the Act. 

However, the respondents were, at the material time of 
nomination, financial members, as that is defined in the 
rules, and the amounts paid in March 1993 (see exhibits 3 
and 4) were paid in accordance with the rules. 

The application is not made out and will be dismissed. 

Order accordingly. 

Appearances: Mr R E Rimer, as agent, on behalf of the 
applicant. 

Mr E L Fry on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jed James Carter 
(Applicant) 

and 

Eugene Leslie Fry, Lynette Ann Shaw, Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ. SHARKEY. 

20 April 1994. 
Order. 

THIS matter having come on for hearing before me on the 
21st and 22nd days of March 1994, and having heard Mr R 
E Rimer, as agent, on behalf of the applicant and Mr E L 
Fry on behalf of the respondents, and having reserved my 
decision on the matter, and reasons for decision being 
delivered on the 20th day of April 1994, it is this day, the 
20th day of April 1994, ordered as follows:— 

(1) That the application, insofar as it relates to Merle 
Selby Tavener, be amended by deleting her name 
as a respondent, and the application against her be 
and is hereby dismissed. 

(2) That application No 186 of 1994 be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jed James Carter 
(Applicant) 

Eugene Leslie Fry, Lynette Ann Shaw. Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

P.J.SHARKEY. 

2 March 1994. 

THIS matter having come on for a directions hearing before 
me on the 2nd day of March 1994, and having heard Mr R 
E Thmer, as agent, on behalf of the applicant and Mr E L 
Fry on his own behalf, and on behalf of the Federated Liquor 
and Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers, Lynette Ann 
Shaw, Ernest James Welsh, Norman Charles Webb, John 
Clifford Carr, Wendy Mae Lee-Kong, Patricia Thomas, Kok 
Peng Cheah. Beverley Rae Baker, Merle Selby Tavener, 
Terence James Lockwood, and Benedicht Kuno Hugi, 
subject to the filing of warrants to appear as agent for the 
said named respondents, and whereas I found it necessary 
to make such orders and give such directions as are 
necessary or expedient for the expeditious and just hearing 
and determination of this matter, it is this day, the 2nd day 
of March 1994, ordered and directed as follows:— 

(1) That this matter be and is hereby adjourned for 
hearing and determination before the President at 
10.00 am on Monday, the 21st day of March 1994 
and at 10.30 am on Tiesday, the 22nd day of 
March 1994 in Court 3. 

(2) That the respondents herein give discovery to the 
applicant herein or his agent of all relevant 
documents before 12.00 pm on Friday, the 11th 
day of March 1994, including copies of receipts 
for membership subscriptions paid by the respon- 
dents and bank documents recording the receipt of 
such funds. 

(3) That the respondents herein file and serve any 
answer to the applicant's Notice to Admit before 
12.00 pm on Friday, the 11th day of March 1994. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AUSTOTAL MANAGEMENT CLERICAL 
EMPLOYEES (TASK) AGREEMENT 1994 

No. AG 73 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

and 
Austotel Management Pty Ltd. 

No. AG 73 of 1993. 
COMMISSIONER C.B. PARKS. 

18 April 1994. 

Registration of an Industrial Agreement 
No. AG 73 of 1993. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the document titled the Austotel Management 
Clerical Employees (TASK) Agreement 1993, and 
signed by me for identification; 

(i) be and is hereby amended by substituting the 
number and brackets (5) for the number and 
brackets (6) in clause 7, and 

(ii) thereafter be registered as an Industrial 
Agreement on and from the date of this order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

This Agreement shall be referred to as the Austotel 
Management Clerical Employees (TASK) Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date & Operation of Agreement 
6. Relationship to Parent Award 
7. Training and Skills Program (TASK) 
8. Disclaimer 

3.—Application of Agreement. 
This Agreement shall apply at the establishments of 

Austotel Management Pty. Ltd., as listed below, in respect 
of all employees who are engaged in any of the occupations, 
industries or callings covered by the Clerks' (Hotels, Motels 
& Clubs) Award No. R7 of 1977. 

Belmont Hotel 
Booragoon Hotel 
Continental Hotel 
Derby Road Hotel (Derby) 
Floreat Hotel 
Hedland Hotel (Port Hedland) 
Mermaid Hotel (Dampier) 
Morley Park Hotel 
Nookenburra Hotel 
Osbome Park Hotel 
Paraburdoo Hotel (Paraburdoo) 
Thomlie Hotel 
Wintersun Hotel 



4.—Parties Bound. 
1. Austotel Management Pty. Ltd. 

c/- Booragoon Hotel 
147 Riseley Street 
BOORAGOON 6154 

2. Australian Municipal, Administrative, 
Clerical and Services Union of 
Employees, W.A. Clerical and 
Administrative Branch 
133 Summers Street 
PERTH 6000 

5.—Date and Operation. 
This Agreement shall operate from the beginning of the 

first pay period commencing on or after (date of W. A.I.R.C. 
registration) and shall remain in operation until 31st 
December 1994. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Clerks' (Hotels, Motels & Clubs) 
Award No. R7 of 1977. Where there is any inconsistency 
between this Agreement and the above named Award, this 
Agreement shall prevail to the extent of any inconsistency. 

7.—Training & Skills Program (TASK). 
Application 

(1) (a) This clause shall only apply to an employer where 
agreement is reached between the employer, 
employees and the Branch of the Union for the 
TASK Program to be implemented. 

(b) Employee participation in TASK shall be volun- 
tary. 

(c) This clause shall not apply to: 
Trainees employed under clause 32 of the Clerks' 
(Hotels, Motels and Clubs) Award No. R7 of 
1977. 

Definitions 
(2) For the purposes of this clause: 

(a) Training and Skills Program (TASK) is a Com- 
monwealth Government Program, the objective of 
which is to assist the employment retention and 
to improve the skills of employees of the employer 
who would otherwise be retrenched, or who are 
working short-time situations and to improve 
training levels undertaken by industry. 

(b) A Co-ordination Committee is a committee made up 
of equal numbers of employer and employee 
representatives at the enterprise level who shall 
oversee the development an implementation of the 
TASK training plan. For the purposes of this clause 
where a consultative committee and/or training 
committee is presently established at the entetprise, 
constitute the Co-ordination Committee. 

(c) A TASK training plan is the plan developed and 
implemented by the Co-ordination Committee to 
meet the objectives of the TASK program and the 
specific requirements of the enterprise and industry. 

(d) A TASK employee is an employee who is 
undergoing training endorsed by a Co-ordination 
Committee and receiving a training wage while 
engaged in TASK activities. 

(3) (a) Employees approved to undertake the TASK 
program shall be required to attend the on and 
off-the-job training prescribed in the relevant 
Training Plan endorsed by the Co-ordination 
Committee. 

(b) On any day or part thereof an employee participat- 
ing in the TASK program may only be directed to 
undertake activities under the TASK program 
guidelines. 

(c) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

Employment Conditions 
(4) (a) Irrespective of TASK activities employees shall 

maintain their employment status and the accrual 
of all entitlements and continuity of service 
provided for in the award including sick leave, 
annual leave, long service leave, holidays, super- 
annuation, parental leave shall not be affected. 

(b) Employees engaged in TASK are permitted to be 
absent from work without loss of continuity of 
employment to attend off-the-job training in 
accordance with the training plan. 

Wages 
(5) When engaged in TASK employees' wage entitle- 

ments shall be 80% of the wages they would have received 
had they not been on TASK training plans. 

8.—Disclaimer. 
Without prejudicing the position of any party to this 

Agreement, it shall not be used as a precedent in any 
argument that employees have an obligation to contribute 
their own time and expense to industry training. 

Dated this 16th day of February 1994 
Signed for and on behalf of: 

Austotel Management Pty Witnessed by: 
Ltd 

J. KEEP.  K. HOWVOATH. (Sealed) 

Australian Municipal, Ad- Witnessed by: 
ministrative, Clerical and 
Services Union of Employ- 
ees, WA Clerical and Ad- 
ministrative Branch 

W. J. G. SMITH. R. DHUE. (Sealed) 

NATIONAL CASTINGS PTY LTD—PERTH 
WORKS—ENTERPRISE AGREEMENT 1994 

No. AG 20 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
National Castings Pty Ltd 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 20 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

13 April 1994. 
Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 20 of 1994. 

HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Agreement titled the National Castings 
Pty Ltd—Perth Works—Enterprise Agreement 
1994, as set out in the Schedule attached hereto 
and signed for me for identification, be registered 
as an Industrial Agreement; and 

2. That this Agreement replace Agreement No. 
AG 64 of 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 

1.—Title. 
This Agreement shall be referred to as the National 

Castings Pty Ltd—Perth Works—Enterprise Agreement 
1994 and shall replace AG 64 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation and Review 
6. Relationship to Parent Award 
7. Past Agreements 
8. Wages 
9. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
10. Disputes Resolution 
11. Addendum ,;A" 
12. Signature of Parties 

3.—Application of Agreement. 
This Agreement shall apply at the establishment of 

National Castings Pty Ltd, Adams Drive, Welshpool, 
Western Australia, 6106, in respect of all employees of 
National Castings Pty Ltd, who are engaged in any of the 
occupations, or callings specified in the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

4.—Parties Bound. 
The Parties to this Agreement are: 

—National Castings Pty Ltd, Adams Drive, Welsh- 
pool, Western Australia, 6106 (ACN 009 264 573); 

—The organisation of employees being the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); 

—All employees, whether members of the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) or not, engaged 
in any of the occupations or callings specified in the 
Metal Trades (General) Award 1966 No. 13 of 1965. 

5.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from 9th March, 1994 

and shall remain in force until 6th September, 1995. 
(2) The parties will review this Agreement two months 

prior to its cessation. 
(3) This Agreement shall cease to have effect on and from 

6th September, 1995. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965 provided that where there is any inconsis- 
tency, this Agreement shall take precedence to the extent of 
the inconsistency. 

7.—Past Agreements. 
All past Agreements other than those detailed in 

Addendum "A" relating to payments or conditions of 
service, whether written or otherwise, shall no longer be 
applicable. 

8.—Wages. 
(1) In accordance with this Agreement wage increases 

payable will be a total of 6% paid in three parts as follows: 
Classification Part A Part B Part C 

(3%) 
$ 

(172%) 
$ 

(172%) 
$ 

C8 15.72 7.86 7.86 per week 
C9 15.11 7.55 7.55 per week 
C10 14.51 7.25 7.25 per week 
Cll 13.54 6.77 6.77 per week 
C12 12.89 6.44 6.44 per week 
C13 12.00 6.00 6.00 per week 
C14 10.66 5.33 5.33 per week 

Part A—3% payable from 8th March, 1994. 
Part B—\xl2% payable from 7th September, 1994 or 

when productivity as measured by the Productivity 
Index (detailed in Clause 9(1) of this Agreement) 
increases by 3% whichever event occurs later. 

Part C—ll/2% payable from 8th March, 1995 or 
when productivity as measured by the Productivity 
Index (detailed in Clause 9(1) of this Agreement) 
increases by 6% whichever event occurs later. 
(b) Should the productivity for two consecutive 

months fall below the levels at which the Part B 
and Part C payments are made then the relevant 
pay rise will be discontinued until such time as the 
productivity returns to the nominated level for two 
consecutive months. 

(c) Productivity improvements achieved which are in 
excess of those required to satisfy the payments 
above will be held over for the next agreement and 
taken into account when the next agreement is 
negotiated. 

(d) The above pay increases will be paid in addition 
to existing pay rates and no absorption will occur. 

(e) There will be no further claims for pay or 
conditions for the duration of this agreement. 

9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Productivity Measurement 
(a) A multi-factor Productivity Index with suitable 

"weighting" of each factor will be developed and 
agreed by the Consultative Committee which will 
be the measurement tool for evaluating rises in 
productivity to which the pay rises in Clause 
8.—Wages of this Agreement are linked. 

(b) The base level for the index will be its average 
value calculated for the calendar year 1993 and 
any movement in the index will be calculated in 
relation to this level. 

(c) The Productivity Index will be developed and 
agreed prior to 8th June, 1994 and its progress will 
be published monthly on company notice boards 
and will be an important item of discussion in the 
consultative process. 

(2) Removal of Demarcation in Moulding Department 
(a) To improve flexibility in critical moulding areas 

the company needs to increase the flexibility of 
the workforce in those areas. 

(b) To assist this improvement no attempt will be 
made to disrupt the teaching of basic moulding 
skills to any employee and any employee attaining 
such skills shall not be prevented by the actions 
of any employee from using those skills as and 
when required by the company. 
Definitions: 

"Critical Moulding Areas" shall mean pro- 
duction lines Mil, MJ2, SML2 and 
SML3, using plated pattern moulds and 
core making machines and knock-off 
core production. 

"Basic Moulding Skills" shall mean mould- 
ing skills performed on the above listed 
critical moulding areas and these shall 
include, ramming up, painting of mould 
and cores, coring up, mould closing and 
placement of irons in knock-off cores. 

(c) Company Undertaking—All currently classified 
plate moulders will be given first opportunity to 
acquire the above skills and all "JOBBING 
MOULDING" work defined as: 

—Work on LJ1; 
—Work on the proposed small jobbing 

section to be set up next to MJ2; 
—Hand made cores produced on core benches; 



will be reserved for qualified tradesperson moul- 
ders and to ensure maximum utilisation of jobbing 
moulding skills, tradesperson moulders will be 
preferentially allocated to moulding tasks while 
such moulding tasks are available. 

(3) Classification Structure Guidelines 
The Natcast Workforce Classification Structure dated 

15th December, 1993 and displayed on company notice- 
boards shall apply to this operation with effect from 10th 
February, 1994. 

(4) Career Paths above CIO 
A career path will be developed for any tradesperson who 

so requests it. Such a career path will enable the employee 
to progress above CIO (or C9 for patternmakers) if they are 
prepared to undertake agreed external formal training and 
a suitable position in the company structure is available. 

The number of places available in classifications above 
CIO will depend on the company's needs from time to time. 

(5) Assistance in Skills Training 
All employees will to the extent of their ability and 

training and without restriction assist in the provision of 
on-the-job training in conjunction with management, super- 
visors or the training officer. 

(6) Overtime Meal Allowance 
To ensure a better understanding of the rights to payment 

of the overtime meal allowance. Clause 14 (3) paragraphs 
(e) & (f) shall mean: 

When an employee is required to work more than 
two hours of unnotified overtime he/she will be 
supplied with a meal by the company or be paid $6.50 
for a meal. 
Definition: 

"Unnotified Overtime" shall mean any 
overtime an employee is required to 
work and of which he/she has not been 
notified the previous day or earlier. 

(7) E.F.T. Payment of Wages 
(a) Effective from the payday of the 5th May, 1994 

payment of weekly wages will be made by 
Electronic Funds Transfer (E.F.T) direct to the 
employee's bank (or other recognised financial 
institution) account. 

(b) All necessary action will be taken to ensure funds 
are available in the recipient's account by 1.00pm 
on the nominated payday. 

(c) If for any unforeseen circumstances a deposit is 
not made by the above nominated time the 
company undertakes to provide the employee so 
affected, with a cash cheque or cash of sufficient 
amount to meet the immediate needs of the 
employee to a maximum value of the wages due. 

(d) When such a payment is made in accordance with 
# clause (c) above, the relative adjustment will be 

made in the employee's wage the following week. 

10.—Disputes Resolution. 
(1) To ensure the minimum amount of lost time occurs 

during the period of this Agreement the following procedure 
will be adopted on any occasion an employee or a group of 
employees have a grievance. 

(2) No strikes, bans or limitations will take place unless 
the company fails to adhere to any of the time frames 
detailed in subclause (3) of this clause. 

(3) Procedure 
Except where a bona-fide safety issue is involved, in the 

event of an employee or group of employees having a 
grievance, work shall continue while matters in dispute are 
negotiated in good faith and in accordance with the 
procedure as follows: 

(a) An employee may raise a grievance with their 
Supervisor in the first instance and the Supervisor 

must provide an answer within eight working 
hours. 

(b) Any grievance which an employee cannot resolve 
with a Supervisor, or a matter in dispute by 
employees collectively, can be referred to the 
Shop Steward who shall discuss the grievance or 
dispute with the Manufacturing Manager or other 
officer designated by the company. 

(c) The Manufacturing Manager shall discuss the 
grievance with the Shop Steward and provide the 
company answer within 48 hours when required. 

(d) If the matter is not resolved at this level the 
relevant branch union representative shall be 
notified and a conference on the matter arranged 
within a reasonable time frame, to be attended by 
the union representative, the relevant Shop Stew- 
ard and Senior Management. 

(e) If the matter remains unresolved it may then be 
submitted to the Western Australian Industrial 
Relations Commission for resolution. 

(f) It is understood that the parties to this procedure 
shall not have recourse to the formal processes of 
the Industrial Relations Act 1979 until they have 
endeavoured to resolve the issues between them, 
in full accordance with the procedure contained in 
this Agreement. 

11.—Addendum "A". 
(1) The following orders of the Western Australian 

Industrial Relations Commission shall remain in force: 
No. CR 298 of 1976—Supply of Safety Boots 
No. CR 162 of 1981—Shift Loading 

(2) The principles set out in the Company's 2nd Tier 
Agreement dated 6th November, 1987 shall continue to 
apply except as superseded by this Agreement. 

(3) The following previously agreed conditions of service 
shall continue to apply: 

(a) Long Service Leave 
Long Service Leave provisions shall be as set 

out in Volume 73 of the Western Australian 
Industrial Gazette at pages 1 to 4 inclusive except 
that in lieu of Clause 3.—Period of Leave shall 
be— 

(i) Subject to the provisions of subclauses (5) 
and (6) of Clause 3.—Period of Leave of die 
Long Service Leave provisions of 73 WAIG 
1, where an employee has completed at least 
10 years' service the amount of leave shall 
be: 

—in respect of 10 years' service so 
completed—13 week' leave; 

—in respect of the next 10 years' 
service—13 weeks leave; 

—in respect of each seven years' serv- 
ice completed after such 20 years'— 
13 weeks' leave; 

—on termination of the employee's 
employment; 
—by his/her death; 
—in any circumstances otherwise 

than by his/her employer for seri- 
ous misconduct; 

(ii) On termination subject to the provisions of 
subclause (6) of Clause 3.—Period of Leave 
of the Long Service Leave provisions, where 
an employee has completed at least seven 
years' but less than 10 years' service since 
his/her commencement and his/her employ- 
ment is terminated: 

—by his/her death; or 
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—in any circumstances, otherwise than 
by his/her employer for serious mis- 
conduct; 

—the amount of the leave shall be such 
proportion of 13 weeks' leave as the 
number of completed years of such 
service bears to 10 years. 

(b) Hours—Dayshift 

The spread of ordinary hours shall be 5.00am 
to 6.00pm Monday to Friday unless agreed 
otherwise between the management and the 
majority of employees in the plant, section or 
sections, concerned. 

(c) Overtime 

(i) Overtime rates shall not apply until an 
employee has completed the agreed ordinary 
hours for that day; 

(ii) If any employee is late for or absent from 
work by arrangement or unforeseen circum- 
stances, the ordinary hours of that employee 
may, by agreement with the Departmental 
Supervisor, and providing suitable work is 
available, be extended to enable the make-up 
of time lost and such make-up time will be 
worked at single time rate. 

(d) Attendance Bonus 

(i) To encourage regular attendance, an atten- 
dance bonus will be paid; 

(ii) The attendance bonus will relate to each pay 
week Wednesday to Tuesday; 

(iii) Subject to paragraph (v) below, a weekly 
bonus calculated at the rate of $2.00 per day, 
Monday to Friday, and $2.00 on Saturday if 
more than five hours is worked, will be paid 
for attendance on the job. 

(iv) The total bonus earnt in the week shall be 
reduced by an amount of $5.00 for any one 
day's unauthorised absence during the week 
and the total bonus for the week will be 
negated if there is more than one day's 
unauthorised absence in the same week. 

(v) An unauthorised absence for the purpose of 
this clause, is any absence other than absence 
on a Rostered Day Off, annual leave or paid 
sick leave in accordance with the Metal 
Trades (General) Award 1966 No. 13 of 1965 
or any approved special leave. 

(e) Flexibility at Meal Breaks and Shift-End 

(i) Meal and rest break times will be flexible to 
ensure any production task is not unduly 
disrupted by the break. Examples of "pro- 
duction tasks" include but are not limited to: 

—Melting; 

—Pouring; 

—Moulding; 

—Loading and unloading transport; 

—Materials handling. 

(ii) Meal breaks will be so scheduled to ensure 
no more than six hours is worked without a 
break unless by agreement with an employee; 

(iii) Paragraph (f) of subclause (1) of Clause 
13.—Hours of the Metal Trades (General) 
Award 1966 No. 13 of 1965 relating to meal 
breaks will not apply; 

"unduly disrupted" and where so identified 
maximum notice of any change to meal times 
will be given to employees and the union 
delegate advised; 

(v) Should a union or workforce meeting be 
scheduled for a meal break, such a meeting 
shall be scheduled to enable a maximum 
number of members to attend, however, 
members necessary to work to ensure the 
productive process is not disrupted, shall 
work. Should it be necessary for all union 
members to attend a union meeting then 24 
hours prior notice will be given and staff 
employees will be allowed to perform hands 
on work to keep the production process 
going; 

(vi) The above flexibility will apply at end of 
shift to ensure productive activity is main- 
tained up to shift end. Where necessary, a 
particular cycle of work will be completed 
after the agreed shift end thus eliminating the 
need to stop production short of shift end to 
prevent the time being overrun. Any such 
shift end overrun will be paid at normal 
overtime rates. 

(f) Work Clothing 

In June each year the company will provide, 
free of charge, two pair of work trousers and two 
shirts, or two pair of overalls, or one pair of work 
trousers and three shirts, depending on the 
employee's choice and duties being performed. 

In December each year the company will 
provide, free of charge, one pair of work trousers 
and one shirt, or one pair of overalls, or two pair 
of work trousers, or two shirts. 

All permanent factory employees in the com- 
pany's employ at the time of issue will receive the 
free clothing, however any employee who, having 
received his/her clothing, terminates his/her em- 
ployment within three months of his/her last 
clothing issue, will be required to pay for such 
clothing. 

At the discretion of the Manufacturing Man- 
ager, an additional pair of free overalls may be 
issued where unusual wear and tear because of 
working conditions can be established. 

The foregoing conditions do not apply to 
employees engaged on a casual basis. 

12.—Signature of Parties. 

Name—K. HEARN 

Signature—K. HEARN 

Representative of Employees 

Name—J. FIALA 

Signature—J.D. FIALA 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

Name—R.G. BOND 

Signature—R.G. BOND 

National Castings Pty Ltd 

(iv) Supervisors or Works Management shall 
determine if a process or task is likely to be 



NOODLES AUSTRALIA PTY LTD, PALMYRA, 
WESTERN AUSTRALIA (ENTERPRISE 

BARGAINING) CONSENT AGREEMENT 
No. AG 24 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Noodles Australia Pty Ltd. 
No. AG 24 of 1992. 

COMMISSIONER C.B. PARKS. 
4 May 1994. 

Order. 
HAVING heard Ms B. Gavranich, Ms K. Treanor, and Mr 
J. Bullock on behalf of the Applicant and Ms G. Marton, and 
Mr A.C. Tomlinson on behalf of the Respondent; and 

Whereas the applicant Union sought leave to discontinue 
its application for the registration of an Industrial Agree- 
ment; 

And whereas the respondent employer objected to the 
granting of such leave; 

Now therefore the Commission, 
(a) being satisfied that one of the two parties to a 

purported Agreement no longer consents to the 
registration thereof as an Industrial Agreement, 
and 

(b) being further satisfied that it is therefore not 
empowered to register such as an Industrial 
Agreement; 

the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

THE READYMIX GOSNELLS QUARRY AND 
CENTRAL WORKSHOPS (ENTERPRISE 

BARGAINING) CONSENT AGREEMENT 1994 
No. AG 19 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch; Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 

Branch); The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

CSR Limited T/A Readymix Group. 
No. AG 19 of 1994. 

The Readymix Gosnells Quarry and Central Workshops 
(Enterprise Bargaining) Consent Agreement 1994. 

COMMISSIONER A.R. BEECH. 
28 April 1994. 

Order. 
HAVING heard Mr G. Sturm an, Mr A. Gill, Mr A. Waddell, 
Mr R. Keegan and Mr S. Booth on behalf of the Applicants 
and Mr P. Brunner on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Readymix Gosnells Quarry and Central 
Workshops (Enterprise Bargaining) Consent Agree- 
ment 1994 be registered as an industrial agreement in 
accordance with the following Schedule from the 
beginning of the first pay period commencing on or 
after the 15th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

PRINTING STATE AWARD 
No. A6 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Printing and Kindred Industries Union, Western 

Australian Branch, Industrial Union of Workers 

The Printing and Allied Trades Employers Association of 
Australia, Western Australian Region and Others. 

No. A6 of 1990. 
New Award—"Printing State Award 1990". 

COMMISSIONER J.A. NEGUS. 
3 May 1994. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as The Readymix 

Gosnells Quarry and Central Workshops (Enterprise Bar- 
gaining) Consent Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of Agreement 
5. Relationship to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvements—General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 
12. Signatories—Single Bargaining Unit 
13. Signatories—Company and Unions Representa- 

tives 
Appendix Number 1 
Appendix Number 2 
Appendix Number 3 

3.—Application and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on CSR 

Limited T/A The Readymix Group (the company). 
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(2) The following organisations of employees: 
(a) Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
(b) Metals and Engineering Workers' Union—West- 

em Australian Branch 
(c) The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
(d) The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

(e) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) All employees employed by the company in or in 
connection with hard rock quarry operations at Gosnells, 
Western Australia, who are members of or eligible to be 
members of the organisations named in subclause (2) hereof. 

4.—Date and Duration of Agreement. 
This agreement shall operate from the beginning of the 

first pay period commencing on or after 15 April 1994 and 
shall remain in force to 14 April 1995. 

5.—Relationship to Parent Awards and Agreements. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the: 
(a) Quarry Workers' Award, 1969 
(b) Transport Workers' (General) Award No. 10 of 

1961 
(c) Engine Drivers (Quarries, Sand Pits and Lime- 

stone Quarries) Agreement 1991 
(d) Metal Trades (General) Award 1966 and agree- 

ments known as Metal and Electrical Trades 
Quarrying Industry Order No. 1963 of 1990 

(e) Transport Workers (Quarries) Order 1991. 
(2) Where there is any inconsistency between this 

agreement and those specified in subclause (1) hereof this 
agreement shall prevail to the extent of all the inconsisten- 
cies. 

6.—Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision the employees and organisations of employees 
covered by this agreement have formed a single bargaining 
unit in respect to the company's Gosnells hardrock 
operations. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The continuing role of the single bargaining unit will 
be: 

(a) To monitor and analyse the key drivers at the 
company's Gosnells hardrock operations. Identi- 
fying, evaluating and implementing improvement 
opportunities relative to this agreement. 

(b) To act as an arbiter in assessing if conformance 
has been achieved relative to this entire agree- 
ment. 

(c) To negotiate future enterprise agreements for 
Gosnells Quarry and Central Workshops. 

(4) In the event of the single bargaining unit failing to 
reach agreement such matters shall then be dealt with 
through the dispute resolution procedure as prescribed by 
the Metal Trades (General) Award 1966. 

7.—Productivity Improvements—General. 
(1) The company has developed a broad framework to 

facilitate ongoing business improvement based on strategic 
planning and total quality management (TQM) principles. 
This framework is captured in the "Metropolitan Raw 
Materials Vision in 1995". 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 

are those for whom we work and those who work 
with us. 

(b) Where every person knows his/her customers, 
understands their needs and seeks ways to meet 
and better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a 
support role. 

(d) Where employees and management work as a 
team, knowing in the long term it is in their mutual 
best interests. 

(e) Where all employees pursue training and educa- 
tion that results in "doing the job right the first 
time". 

(f) Where scoreboards are visible around the division 
measuring key drivers and things that are impor- 
tant to our customers. Believing in that "if we 
can't measure it, we're not managing it". 

(g) Where we all know and understand what drives 
quality in each key process and all the important 
work is focussed on improving these processes. 

(h) Where products are of such unquestioned quality 
that customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
involvement of all employees in developing and implement- 
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include— 

(a) Provision of adequate resources and training. 
(b) Extensive utilisation of teams to improve 

workplace environment, productivity and safety. 
(c) Achieving continuous production when resources 

are allocated to team problem solving, data 
analysis, training and communication. 

In this regard employees agree to carry out a 
much broader range of duties using their skills and 
competence to the fullest extent, subject to 
employees being fully trained and the duties safe, 
legal and within their skills and competence to 
perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of opportunities for im- 
provements (OFFs). 

8.—Measures to Increase Productivity, Efficiency and 
Flexibility. 

Key areas at the company's Gosnells hardrock operations 
have been identified as measures designed to affect real and 
demonstrable gains in productivity, safety, efficiency and 
flexibility. 

These areas have been assembled in the following matrix 
and weighted by factors reflecting their impact on overall 
company performance. Current situations are entered at the 
three hundred level while achievable targets have been set 
at the one thousand level. The current situation for 
maintenance efficiency is not known. The single bargaining 
unit will establish the current situation over a three month 
period commencing January 1994. The system will work by 
reviewing results monthly to determine at what level each 
of the key areas are performing. For each of the areas being 
measured an actual performance number is entered into the 
"score" box. 

This number is multiplied by the given weighted value to 
give a gross value. The gross values are then added together 
to form an index number. 

The intent is to raise the overall index from the current 
situation of 300 points to a maximum of 1000 points. 

Data collection will focus on the above items but will not 
be confined to these areas. As the process develops further 



critical information may surface which can be linked to an 
expected follow-on agreement. 

The specific activities or solutions necessary to achieve 
the targets for each area will be identified, designed and 
implemented through the structured team base problem 
solving process. These activities or solutions will involve— 

• changes to work procedures incorporating current or 
improved levels of co-operation; and 

• the understanding of Gosnells quarry and central 
workshop process capability and developing planned 
improvements in all facets of the process to improve 
productivity in line with quality products and services. 

point improvement up to 800 points, 72% 
wage increase at 900 points and a further 
174% wage increase upon attaining targets. 

(d) The wage increases specified in paragraph (2)(c) 
hereof shall be calculated on the wage rate as 
calculated in paragraph (2)(b). 

10.—Commitments. 

(1) It is a condition of this agreement that any variation 
to its terms on or from the 24th day of December 1993, 
including the Arbitrated Safety Net Adjustment of up to 
$8.00 per week, shall not be made except in compliance with 

GOSNELLS EBA MATRIX 1994 

SAFETY 
PER- 

FORMANCE 
CRITERIA 

Maint- 
enance 
Effic- 
iency 

Safe 
Working/ 
QA Proc- 

edures 
(No.) 

Hazard 
Inspection 
& Rectif- 

ication 
(No/mth) 

Mobile 
Plant 
Utilis- 
ation 
(%) 

Labour 
Product- 

ivity 
(t/man hr) 

Tool 
Box 

Meeting 
(Att/mth) 

Plant 
Product 

ivity 
(%) 

Loadout 
Times 
(mins) 

Product 
Quality 

(%) 
Actual 

Performance 

1000 
900 
800 
700 
600 
500 
400 
300 Where 

95 
93.9 
92.7 
91.6 
90.4 
89.3 
88.1 
87.0 

92.0 
89.7 
87.4 
85.1 
82.9 
80.6 
78.3 
76.0 

10 
10.7 
11.4 
12.1 
12.7 
13.4 
14.1 
14.8 

75 13.0 
12.4 
11.7 
11.1 
10.5 
9.8 
9.2 
8.6 

90.0 
88.4 
86.9 
85.3 
83.7 
82.1 
80.6 
79.0 

we are now 
200 
100 
0 

85.9 
84.7 
83.6 

73.7 
71.4 
69.1 

15.5 
16.2 
16.9 

77.4 
75.9 
74.3 

Weighted 
Value 

Gross 
Value— 

9.—Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered by this agreement continue to 
fully participate in and fully support the continuous 
improvement programme as outlined in Clause 7.— 
Productivity Improvements—General and Clause 8.— 
Measures to Increase Productivity, Efficiency and Flexibil- 
ity. 

(2) Subject to subclause (1) hereof the following wage 
rate increases shall be payable: 

(a) 2% from date of ratification 
(b) The wage increase specified in paragraph (2)(a) 

hereof shall be payable to all items under the 
Wages and Supplementary Clause of each award 
as defined. 

(c) (i) Further pay adjustments will be made after 
six and twelve months when the average of 
the two preceding months shall be reviewed 
in line with the matrix in Clause 8.— 
Measures to Increase Productivity, Effi- 
ciency and Flexibility. 

(ii) The basis for the adjustment shall be an 
additional 74% wage increase for every 100 

the Principles set down by the Western Australian Industrial 
Relations Commission in the Reasons for Decision in matter 
No. 1457 of 1993. 

(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other plant or enterprise. 

(3) This agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

11.—Renewal of Agreement. 

(1) The parties will review the contents of this agreement 
on an ongoing basis including an assessment of the 
achievement towards targets and the continuous improve- 
ment programmes outlined in Clause 7.—^Productivity 
Improvements—General and Clause 8.—Measures to In- 
crease Productivity, Efficiency and Flexibility. 

(2) Such a review will be based on a minimum of six 
months' data collection and is expected to result in the 
re-negotiation, renewal or replacement of this agreement, 
effective from 14 April 1995. 
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(3) If a follow on agreement is not reached on that date 
and productivity gains have been achieved and sustained, 
wage increases obtained will continue until the follow on 
agreement is ratified. 

12.—Signatories—Single Bargaining Unit. 

We, the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

O A Calleja 

P Jackson 

J A Van Tilborg 

G C Boyce 

A M Prosser 

R S Wilson 

Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 

13.—Signatories—Company and Unions Representatives. 

We, the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

O A Calleja CSR Limited t/as The Readymix 
Group Divisional Manager—Metro 
Raw Materials 

J Fiala Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) 

J Sharp-Collett Metals and Engineering Workers' 
Union—Western Australian Branch 

R Todd The Construction, Mining, Energy, 
Timberyards, Sawmills and Wood- 
workers Union of Australia—West- 
em Australian Branch 

J McGiveron Transport Workers' Union of Aus- 
tralia, Industrial Union of Workers, 
Western Australian Branch 

R Blewett The Australian Workers' Union, 
West Australian Branch, Industrial 
Union of Workers 

Appendix Number 1. 

These wage rates and allowances are based on the Quarry 
Workers Award, 1969, and AG15 of 1993. 

CURRENT 2% INCREASE 
Quarry Base Quarry Base Quarry 
Employee Rate Allow Tbtal Rate Allow Tbtal 
Level ($) ($) ($) (S) ($) ($) 

CURRENT 
Quarry Base Quarry 
Employee Rate Allow Tbtal 
Level ($) ($) ($) 
5 383.90 15.70 399.60 
4 398.70 15.70 414.40 
3 414.70 15.70 430.40 
2 425.00 15.70 440.70 
1 429.80 15.70 445.50 

391.60 16. 
406.70 16. 
423.00 16. 
433.50 16. 
438.40 16. 

00 407.60 
00 422.70 
00 439.00 
00 449.50 
00 454.40 

Appendix Number 2. 
These wage rates and allowances are based on the 

Transport Workers (General) Award No. 10 of 1961 and AG 
15 of 1993. 

CURRENT 
Base Quarry 
Rate Allow Total 
($) ($) ($) 

Dump 
Truck 
Driver 35 
Tbnnes 
and over 419.90 15.70 435.60 

2% INCREASE 
Base Quarry 
Rate Allow Tbtal 
($) ($) ($) 

429.30 16.00 445.30 

These wage rates and allowances are based on the Engine 
Drivere (Quarries, Sand Pits and Limestone Quarries) 
Agreement 1991 and AG 15 of 1993. 

CURRENT 2% INCREASE 
Plant Base Quarry Base Quarry 
Operator Rate Allow Tbtal Rate Allow Total 
Level ($) ($) ($) ($) ($) ($) 
1 429.80 15.70 445.50 438.40 16.00 454.40 
2 419.90 15.70 435.60 428.30 16.00 444.30 
3 414.70 15.70 430.40 423.00 16.00 439.00 

CURRENT 
Plant Base Quarry 
Operator Rate Allow Tbtal 
Level ($) ($) ($) 
1 429.80 15.70 445.50 4 
2 419.90 15.70 435.60 A 
3 414.70 15.70 430.40 A 

Leading Hand Allowance 
CURRENT 

Base Rate Total 
($) ($) 

Over 3 under 10 em- 
ployees 17.60 17.60 

Over 10 and up to 20 
employees 28.20 28.20 

More than 20 employ- 
ees 34.80 34.80 

2% INCREASE 
Base Rate Total 

($) ($) 

17.95 17.95 

28.80 28.80 

35.50 35.50 

Appendix Number 3. 
These wage rates and allowances are based on the Metal 

and Electrical Trades Quarrying Industry Order No. 1963 of 
1990 and AG 15 of 1993 

CURRENT 2% INCREASE 
Base Quarry Base Quarry 
Rate Allow Total Rate Allow Total 

Level ($) ($) ($) ($) ($) ($) 
3 512.70 15.70 528.40 522.95 16.00 538.95 
2 485.50 15.70 501.20 495.20 16.00 511.20 
1 450.20 15.70 465.90 459.20 16.00 475.20 
Engineering 
Employee 399.20 15.70 414.90 407.20 16.00 423.20 

Leading Hand Allowance 
CURRENT 

Base Rate Total 

Over 3 under 10 em- 
ployees 

Over 10 and up to 20 
employees 

More than 20 employ- 
ees 

Electrical A and B 
Class Licence 

2% INCREASE 
Base Rate Total 

($) ($) ($) ($) 

17.60 17.60 17.95 17.95 

26.80 26.80 27.30 27.30 

34.60 34.60 35.30 35.30 

13.20 
' Base rate includes supplementary payments and tool allowance. 

Leading Hand Allowance 
CURRENT 

Base Rate Total 

Over 3 under 10 em- 
ployees 

Over 10 and up to 20 
employees 

More than 20 employ- 
ees 

2% INCREASE 
Base Rate Total 

($) ($) ($) ($) 

17.10 17.10 17.45 17.45 

27.80 27.80 27.95 27.95 

34.00 34.00 34.70 34.70 



THE ROYAL AUTOMOBILE CLUB OF WA 
(INCORPORATED) ENTERPRISE BARGAINING 

AGREEMENT (1992-1996) 
No. AG 26 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australian Branch 

and 
The Royal Automobile Club of WA 

(Incorporated). 
No. AG 26 of 1994. 

The Royal Automobile Club of WA 
(Incorporated) Enterprise Bargaining 

Agreement (1992-1996), 
No. AG 26 of 1994. 

COMMISSIONER A.R. BEECH. 
9 May 1994. 

Order. 
HAVING heard Ms S. McGurk on behalf of the Applicant 
and Ms L. O'Farrell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Royal Automobile Club of WA (Incorpo- 
rated) Enterprise Bargaining Agreement (1992-1996), 
No. AG 26 of 1994 be registered as an industrial 
agreement in accordance with the following Schedule 
from the commencement of the first pay period 
beginning on or after the 5th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as The Royal Automobile 
Club of WA (Incorporated) Enterprise Bargaining Agree- 
ment (1992-1996), No. AG 26 of 1994. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Background 
7. Continuous Improvement Activities 1992-96 
8. Wages 
9. Dispute Settlement Procedure 

10. Commitments 
11. Renewal of Agreement 

Schedule A—Signatories to Agreement 

3.—Incidence and Parties Bound. 
(1) This agreement shall have effect throughout the Perth 

metropolitan area. 
(2) This agreement shall apply to and be binding upon: 

(a) The Royal Automobile Club of WA (Incorpo- 
rated) (the Club); 

(b) The Metals and Engineering Workers' Union— 
Western Australian Branch (the union); 

(c) All persons employed by the Royal Automobile 
Club of WA (Incorporated) pursuant to the RAC 
Patrol and Mechanical Services Award 1993. 

(3) The parties accept they are bound by the terms of this 
agreement for its period of operation and will oppose any 
applications by other parties to be joined to this agreement. 

(4) The parties to this agreement will comply with its 
terms, notwithstanding the provisions of any Award, Order 
or Industrial Agreement by which they are covered. 

4.—Date and Period of Operation. 
This agreement shall operate from the commencement of 

the first pay period beginning on or after the 5th May 1994 
and shall remain in operation until 1 August, 1996, at which 
time it shall cease to operate unless renewed following its 
review pursuant to Clause 11.—Renewal of Agreement, 
hereof. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the RAC Patrol and Mechanical 
Services Award 1993. 

(2) Where there is any inconsistency between this 
agreement and the parent award, this agreement shall prevail 
to the extent of the inconsistency. 

6.—Background. 
(1) The parties bound by this Enterprise Bargaining 

Agreement regard it as a continuing programme of 
restructuring and consolidation of Structural Efficiency 
Principles introduced as a result of the 1987 State Wage 
Case Decision. 

(2) The parties recognise that this agreement, along with 
amendments to the parent award and considerations which 
will come into place during the term of this agreement, shall 
lead to the fruition of the Structural Efficiency Principles 
introduced in 1987. 

(3) Fundamental to maintaining results already gained 
and to further commit the parties to continuing Structural 
Efficiency reform, the following initiatives have been put in 
place: 

(a) A Consultative Committee has been established to 
facilitate consultation between the employer and 
employees with a view to maintaining and 
developing a skilled and flexible workforce and to 
provide employees with career opportunities 
within the requirements of the award. 

(b) A procedure has been developed to allow for the 
resolution of any grievance or industrial dispute 
that may arise. 

(c) Regular meetings of the Consultative Committee 
has resulted in information sharing and problem 
solving instrumental to greater understanding and 
the promotion of harmonious relations between 
the Club and its employees. 

7.—Continuous Improvement Activities 1992-96 
(1) The parties are committed to the on-going process of 

continuous improvement. During the term of this Agree- 
ment, the parties agree to continue a commitment to 
Structural Efficiency and to implement the following short 
term issues: 

(a) Road Service Employees: 
(i) Continuous improvements in plotting and job 

allocation procedures will be implemented 
designed to increase patrol productivity by 
way of reduced non-productive travel and 
time and stand-by time. 

This includes but is not limited to subpar- 
agraphs (l)(a)(ii) through (l)(a)(v) hereof, 
which have been or will be implemented on 
ratification of this agreement by the Western 
Australian Industrial Relations Commission. 

(ii) To ensure an even spread of patrols over the 
metropolitan area at commencement of each 
shift by way of increased flexibility of work 
arrangement, columns on the established 
roster shall be redefined as designated geo- 
graphical zones, via North, South and East 
plus a Temporary column. 
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(iii) "Base starts" as designated in the estab- 
lished roster will be replaced by designated 
geographical point starts in all instances, 
unless advised otherwise by management, 
prior to shift start. 

The designated geographical point starts 
will be in accordance with the zones stipu- 
lated in subparagraph (l)(a)(ii) hereof as 
follows: 

North Zone: Floreat, Jersey Street park- 
ing area, Henderson Park. 

South Zone: East Fremantle, Riverside 
Road parking under Stir- 
ling Bridge. 

East Zone: East Perth, Number 4 car 
park. 

(iv) These arrangements do not in any way affect 
the agreement entitled, "Pre-shift Call On" 
recorded in the minutes of the 22nd meeting 
of the RAC Joint Committee. 

(v) Unproductive time will be reduced by the 
elimination of unnecessary attendance of 
patrols at headquarters for administration 
purposes, specifically by the use of prepaid 
envelopes for accounting and information 
transfer purposes and the strategic placing of 
replacement gas bottles and spares. 

(b) Vehicle Inspectors: 
(i) Vehicle Inspection Procedures 

Vehicle Inspection procedures have been 
revised, including workshop and on-site 
procedures, to ensure the inspection services 
meet RAC members' requirements and that 
productivity is improved. 

A review involving consultation between 
Vehicle Inspectors and the Club resulted in 
the following new inspection procedures 
being implemented on 1 July, 1993: 

• a "mechanical inspection" which em- 
phasises the major mechanical compo- 
nents of a vehicle and which will be 
completed in approximately 1.5 inspec- 
tion periods 

• a "master inspection" which is based 
on the existing full inspection but 
encompassing changes which may add 
value to the inspection or reduce inspec- 
tion time (particularly with respect to 
current 3 and 4 inspection period vehi- 
cles) 

• an "on-site inspection" which in- 
creases emphasis on the major mechani- 
cal components and decreases emphasis 
on cosmetic components. 

(ii) Automotive Information System 
To improve productivity by improving 

access to technical information by employees 
and also to add value to the Technical 
Advisory Service to members, the estab- 
lished Automotive Inspection System operat- 
ing in Perth was expanded and is to be 
introduced at all metropolitan branches. 

(2) The parties agree to implement improvements in 
efficiency of operation over the longer term: 

(a) Electronic Vehicle Location: 
The introduction of Electronic Vehicles Loca- 

tion technology for both patrol vehicles and 
member vehicles will be an aid to effective 
plotting and will give further effect to subpara- 
graph (l)(a)(i) hereof. This will be introduced as 
soon as the Club establishes its cost effectiveness. 

(b) Award Coverage: 
The parties agree to the establishment of one 

Award to include coverage of Patrols, Service 
Attendants, Vehicle Inspectors and Senior Vehicle 
Inspectors. By so doing, the industrial relations of 
employees covered will be enhanced and the 
administration thereof streamlined. 

(3) The parties have agreed to a classification which 
allows cross skilling Patrols and Vehicle Inspectors to be 
introduced. 

(4) (a) The parties have finalised a classification structure 
during the term of this Agreement which provides a career 
path within the scope of the RAC's Road Service and 
Vehicle Inspection Operations. 

(b) The RAC Patrol and Mechanical Services Award 1993 
will be amended to reflect this new structure. 

(5) The parties have agreed to allow for vehicle 
inspections on weekends as part of ordinary working hours. 

The award will be amended to reflect this agreement. 

8.—Wages. 

(U 
Increase on Award Base Rate 

Award 
Base 4]/2% 6% 772% 9% lO'^ 12% 
Rate 

(a) RAC Level 1 399.80 417.80 423.80 429.80 435.80 441.80 447.80 
(b) RAC Level 2 417.20 436.00 442.20 448.50 454.80 461.00 467.30 
(c> RAC Level 3 442.50 462.40 469.10 475.20 482.30 489.00 495.60 
(d) RAC Level 4 479.78 501.38 508.58 515.78 522.98 530.18 537.38 
(e) RAC Level 5 522.10 545.60 553.40 561.30 569.10 576.90 584.70 
(0 RAC Level 5a 522.10 545.60 553.40 561.30 569.10 576.90 584.70 
(g) RAC Level 6 546.50 571.10 579.30 587.50 595.70 603.90 612.10 

(2) (a) The increase to 6% of the award rate shall operate 
from the first pay period commencing on or after the date 
of ratification of this Agreement. 

(b) The remaining 1 '/z percent increases shall be applied 
at successive six monthly intervals. 

9.—Dispute Settlement Procedure. 
The Dispute Settlement Procedure shall be that as 

prescribed in Clause 20.—Avoidance of Industrial Disputes 
in the RAC Patrol and Mechanical Services Award, 1993. 

10.—Commitments. 
(1) All parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) This agreement prescribes that further wage and salary 
increases shall not be made during its life. 

11.—Renewal of Agreement. 
Three months prior to the cessation of its period of 

operation the parties will review the continuation of this 
agreement, subject to an assessment of achievements in 
productivity and efficiency during its terms. 

Schedule A. 
Signatories to Agreement. 

"My Company understands its rights and obligations 
under this Agreement, has freely entered into it and wishes 
to have this Agreement registered." 
N. Harrison Date: 25/3/1994 
Signature on behalf of The Royal Automobile Club of WA 
(Incorporated) 
ACN (Number)  
228 Adelaide Terrace PERTH WA 6000 
Address 
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THE COMMON SEAL of Metals and Engineering Work- 
ers' Union—Western Australian Branch was hereunto 
affixed in the presence of: 
J. Sharp-Col lett Date: 28/3/1994 
Secretary 
1111 Hay Street West Perth 
Address 

S. McGurk Date: 28/3/1994 
Organiser 
1111 Hay Street West Perth 
Address 

TUBEMAKERS KWINANA PIPE PLANT JOINT 
ENTERPRISE DEVELOPMENT AGREEMENT 

No. AG 21 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Tubemakers of Australia Limited, Water, Oil and Gas 
Industries Division—Steel Pipelines 

and 
Australian Electrical, Electronics, Foundry & Engineering 

Union (WA Branch). 
No. AG 21 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 April 1994. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement 
No. AG 21 of 1994. 

HAVING heard Ms L. O'Farrell on behalf of the Applicant and 
Mr N. Hodgson on behalf of the Respondent, and by consent, 
the Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Agreement titled the Tbbemakers Kwinana 
Pipe Plant Joint Enterprise Development Agreement, 
as set out in the Schedule attached hereto and signed 
for me for identification, be registered as an Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Tbbemakers 

Kwinana Plant Joint Enterprise Development Agreement. 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Parties Bound 
4. Market Forces 
5. Joint Development Concept 
6. Mission 
7. Vision 
8. Objectives 
9. Key Performance Indicators 

10. Commitment to Agreement 
11. Award Re-classification 
12. Learning Program 
13. Duration of Agreement 
14. Remuneration 
15. Relationship with Parent Award 
16. Form of Agreement 
17. Signatories 

Appendixes 
1. Review of Previous Enterprise Agreement 

1A. Review of Previous Measures 

2. Items to Improve Productivity 
3. Classification Structure 

3.—Parties Bound. 
Tbbemakers—Kwinana Pipe Plant; 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch). 

4.—Market Forces, 
Tbbemakers Kwinana Pipe Plant manufactures steel 

pipelines for the Australian water and waste water market, 
and API Line pipe for the oil and gas industry. 

The business services major water authorities and water 
and waste water projects. 

The business competes directly with other pipeline 
material suppliers, such as ductile iron, PVC and GRP and 
overseas interests, especially New Zealand. 

Competition is very aggressive and there is little 
opportunity to pass on price increases to the customer and 
so the business must become more efficient. 

5.—Joint Development Concept. 
For these reasons and to ensure the long term viability for 

the Tbbemakers Kwinana Pipe Plant, the parties and 
employees agree that we must work together to continuously 
improve customer Satisfaction and World Class Operating 
Performance, so that we might sustain our competitive edge. 

The parties and employees agree to work to remove any 
barriers which inhibit progress on these themes, thus giving 
us the ability to respond faster than our competitors to the 
customers valid requirements. 

The parties and employees agree that by working together 
to continually improve the business, joint benefits will 
result. 

6.—Mission. 
Steel Pipelines (of which Kwinana Pipe Plant is an 

important part) aim is to be the leading Australian supplier 
of water and waste water steel pipeline systems to best 
international standards, satisfying its customers needs, 
through the optimum use of its resources. 

7.—Vision. 
The vision for Tbbemakers Kwinana Pipe Plant is to be 

one business team, comprising three works area teams and 
one support team. These teams made up of highly skilled 
employees who continually interact with each other and who 
are responsible for and continually improve the processes 
within their work areas, so as to achieve the business 
mission. 

Work Area Teams 

Yard Tbam 

Press/Spiral Team Coating/Lining Team 

Support Tbam 

The concept of teamwork is paramount to the success of 
the business. 

8.—Objectives. 
The objectives of this Agreement are to: 

(1) Improve upon the Enterprise Agreement of 5th 
June, 1992 (see Appendix 1A). 

(2) Improve the current performance of Tbbemakers 
Kwinana Pipe Plant. 

(3) Unite all Tbbemakers Kwinana Pipe Plant em- 
ployees in a common commitment to: 

• achieve competitive advantage through con- 
tinuously improving plant uptime, skill lev- 
els, product quality and flexibility to meet 
customer requirements; 
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• foster the building of work area teams 
responsible for the area processes; 

• foster an obsession for elimination of waste 
and error; 

• develop pride in the workplace. 
9.—Key Performance Indicators. 

The key performance indicators (KPI's) are a measure of 
the progress toward achieving the objectives set out above. 

Some indicators were included in the previous Enterprise 
Agreement. A formal review of this Agreement and these 
indicators is included in Appendix 1. 

It is intended to build on these indicators as outlined in 
the process below: 

• Each Work Area Tfeam (WAT), including the 
Support Tfeam, will develop agreed KPI's which 
will be regularly monitored for progress toward 
the goal of "world class". The aim being to 
continuously improve, so as to bridge the gap, 
between current performance and that of world 
class. These KPI's will reflect indicators which 
can be influenced by the performance of the WAT. 

It is expected that this process will be completed by the 
end of February, 1994. 

As a guide to the development of key performance 
indicators by each WAT the following comments are given 
to assist. 

• In the business we sell production time. If we can 
produce more pipe in the available time then we 
have the opportunity to gain more work. Obvi- 
ously, quality and safety cannot be comprised. 

• Each WAT therefore needs to focus on: 
• improving production rates; 
• eliminating breakdowns; 
• reducing changeover time; 
• material yields. 

Whatever is stopping the process should be investigated 
and action taken to eliminate the root cause. 

Factors which the WAT's can influence are: 
• The flexibility of the Team to do tasks associated 

with changeovers and minor maintenance within 
the WAT; 

• Team working on breakdown causes within their 
control, competency and skill and as long as is 
safe and legal; 

• Product quality and rework. 
• Safety and housekeeping; 
• Continue to improve conditions in working envi- 

ronment. 
The WAT's can use the Support Team to provide 

resources to assist with solutions to systems problems over 
which the WAT has no control. 

The role of the Support Tfeam is principally to service the 
needs of the WAT's and to provide the necessary resources 
to enable the WAT's to achieve their improvement goals. 

Typical services and resources that the Support Team can 
provide are: 

• business management expertise; 
• proper communication of external customers valid 

requirements to WAT's; 
• production planning expertise; 
• technical expertise; 
• human resources; 
• payroll and clerical services; 
• process improvement analysis; 
• monitoring of WAT performance. 

The flexibility of the Support Team between functional 
areas is also paramount to the concept of a small highly 
skilled leadership team. 

The success of the Support Tfeam will be directly reflected 
in the KPI's of the WAT's. 

Individuals from the Support Team have been assigned 
to each of the WAT's so as to provide the services outlined 
above. 

These agreed KPI's and those of the WAT's will be 
formally reviewed by the Consultative Tfeam on a monthly 
basis (or more often if required) and necessary corrective 
actions implemented to ensure continuous improvement. 

Communication of all KPI's will be to all employees on 
a monthly basis. 

All members of the Support Team are encouraged to 
participate in continuous improvement activities via the 
TCIP teams or with individual suggestions. 

10.—Commitment to Agreement. 
The parties and employees remain committed to the 

previous Enterprise Agreement and have agreed a further list 
of specific items aimed at improving productivity and 
flexibility as part of this Agreement. 

This list is an integral part of this Agreement and is 
detailed in Appendix 2. 

The parties and employees also agree that they will do all 
possible to ensure the people they represent are committed 
to the spirit of this Agreement. To this end, it is intended 
that all employees receive a copy of this Agreement. 

11.—Award Re-Classification. 
Re-classification of groups A to M of the Steel 

Fabrication Industry Order to wage group C8 to C13 in 
accordance with the Metal Trades (General) Award 1966 
No. 13 of 1965 has been agreed as part of this Agreement, 
base pay rates are listed as follows: 

Wage Group—C8 
Engineering Tradesperson Special Class Level 1 
(Relativity to CIO to 110%) 
Base Rate—$539.65 
Wage Rate—C9 
Engineering Tradesperson Level 11 
(Relativity to CIO—105%) 
Base Rate—$515.12 
Wage Group—CIO 
Engineering Tradesperson Level 1 
Base Rate—$490.59 
Wage Rate—Cll 
Production Employee Level IV 
(Relativity to C10—-92.4%) 
Base Rate—$453.30 
Wage Group—C12 
Production Employee Level III 
(Relativity to C10—87.4%) 
Base Rate—$428.78 
Wage Rate—C13 
Production Employee Level II 
(Relativity to C10—82%) 
Base Rate—$402.28 

It is agreed that long service leave entitlements shall 
remain the same and in accordance with Clause 3.—Period 
of Leave in the Steel Fabrication Industry Order. Machine 
Operator 1 tasks are placed in Wage Group Cll on 
reclassification. This rate will apply on commitment to this 
Agreement until such time as a Skills Assessment Audit has 
been conducted. Upon results of this assessment, if an 
employee is classified as C12 and does not wish to do C11 
modules that employee will be re-classified to C12. 
Accordingly, if a current C12 employee is re-classified as 
C11 back pay to the date of commitment to this Agreement 
will apply, this will also apply to tradespersons, if their 
classification is above C10. 
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12.—Learning Program. 
It is recognised by all parties that, for the WAT's and 

Support Tfeam to function as outlined in the Vision, there 
must be a structured learning program. 

It is agreed by all parties that work will commence 
immediately on the formal development of the skills 
modules. 

It is further agreed that there will be a sharing of learned 
skills among all individuals. Ibis transfer of knowledge is 
seen as a key activity in achieving the flexibility described 
in the Objectives. 

The Consultative Team will continue to develop and 
agree competency standards and assessment methods. 

The skills identified have been linked to the career path 
classification of the Metal Trades (General) Award 1966 No. 
13 of 1965. 

The classification structure is detailed in Appendix 3. 

13.—Duration of Agreement. 
This Agreement shall apply until 30th June, 1995. 

Renegotiation will take place prior to this date, with a new 
Agreement being in place by 1st July, 1995. 

14.—Remuneration. 
Remuneration increases will be the subject of a review at 

which time the parties will need to agree that satisfactory 
improvement has been made in the KPI's which measure 
progress towards achieving the Objectives of the Agreement. 

Following the completion of a satisfactory review, the 
remuneration increases can be as outlined in the table below: 
Date Prerequisite for Increase Amount of 

Increase 
15 Etecember, Commitment to Agree- 3% 
1993 ment (Signatures) 
1 June, 1994 Satisfactory review of 1.5% 

Agreed KPI's 
1 December, Satisfactory review of 1.5% 
1994 Agreed KPI's 

TOTAL 6.0% 
The first increase is available in the first full pay period 

after the 15th December, 1993 on obtaining commitment, 
via the signatures of the parties. 

These increases shall apply to ordinary hourly rate of pay. 
In general there shall be no further increases over the 6% 

for the life of this Agreement, however, the parties agree 
there may be separate negotiations where measured per- 
formance improvement is achieved over and above those 
covered in this document. 

These increases shall not be available simply for the 
implementation of matters contained elsewhere in this 
Agreement. Such increase will only be achieved where: 

• genuine agreement is reached between the parties; 
• the increases are based on achievement of actual 

and additional improvements for the Plant; 
• actual improvements is determined by an agreed 

approach. 
The parties agree that negotiation over additional per- 

formance based increases will not lead to disputation. 

15.—Relationship with Parent Award. 
Consistent with the purpose of the Agreement and the 

commitment of the parties and employees, it is not intended 
to erode current conditions of employment as described in 
the Metal Trades (General) Award 1966 No. 13 of 1965 and 
the Steel Fabrication Industry Order or the previous 
Enterprise Agreement. 

Any intended changes will be the subject of discussion 
and agreement between the parties. 

16.—Form of Agreement 
It is intended that this signed Agreement forms the new 

registered Enterprise Agreement. 

17.—Signatories. 
"My Company understands its rights and obligations 

under this Agreement, has freely entered into it and wishes 
to have this Agreement registered." 
DAVD J. CLARK 
Signature of behalf of Thbemakers of Australia Limited 
ACN (Number) 007519646 
DAVID J. CLARK 
Name of person authorised to sign (print) 
Date: 14/02/94 

Signed by Consultative Team Member: 
E.S. JORSBURY 
Signature 
E.S. JORSBURY 
Name of person authorised to sign (print) 
Date: 14/02/94 

Signed by Representative for and on behalf of employees: 
M. PANHOYZEN 
Signature 
M. PANHOYZEN 
Name of person authorised to sign (print) 
Date: 14/02/94 

THE COMMON SEAL OF Australian Electrical, Electron- 
ics, Foundry and Engineering Union was hereunto affixed 
in the presence of: 
J.D. FIALA 
Signature 
ORGANISER 
Title (Print) 
Date: 10/02/94 
N. HODGSON 
Signature 
Industrial Officer 
Title (Print) 
Date: 10/02/94 

Appendix 1 

Review of Previous Enterprise Agreement 

Enteiprise Agreement 1991/92 1992/93 Target Result 
Measures 

Spiral—Non Productive 12% 2.8% 5% Achieved 
Spiral—Coil Change 35 mins 22 mins 20 mins Improved 
Spiral Weld Repairs 

—Blow Thru's 13% 13% 6% Ongoing 
—Stop Starts 44% 17.2% 30% Achieved 

Closing Rolls Running 83% 84.9% 95% Ongoing 
Time 
Dipping Beam 

—Non Productive 6.4% 4% 3% Improved 
Cement Lined Pipe End 0.45-0.75 0.15 0.3 Achieved 
Repairs (Hours Per Pipe) 
Unscheduled Stoppages 

—Spiral 15% 12.9% 7% Improved 
—Press 3.1% 6.2% 1.5% Ongoing 
—Coating 8.4% 3.4% 5% Achieved 

T.Q.M. Involvement 40% 45% 60% Improved 
T.Q.M. Teams 

—Completed Pro- 0 2 4 Ongoing 
jects 
5 Star Rating 1 2 2 Achieved 
Absenteeism (% of hrs 2.6% 3.1% <2.6% Ongoing 
available) 
KEY PERFORMANCE 
INDICATORS 
Delivery Performance 
Sintakote Yield 
Steel Yield 
Customer Complaints 
External Audits (No. 
NC-CAR) 
Internal Audits (No. 
NC-CAR) 
Number of L.T.I. 
Number of M.T.I. 

6.5% 0.2% 
85% 86.6% 

97.5% 98.4% 
0 1 

of 10 12 

of 36 19 
4 2 
19 15 

0 Ongoing 
90% Ongoing 
98% Achieved 

0 Ongoing 
7 Ongoing 

25 Achieved 

0 Improved 
0 Improved 



Appendix 1A 

Review of Previous Measures 

WAT Key Performance Indicators 

Spiral Steel Yield (%) 
Non Productive (%) 
Coil Change (Min) 
Blow Thm's (%) 
Stop Starts (%) 
Unscheduled Stoppages (%) 

Press C/Rolls Running Time (%) 
Unscheduled Stoppages (%) 
Dipping Beam—N.P. (%) Coating Unscheduled Stoppages (%) 
Sintakote Yield (%) 
Cement Lined Pipe End Repairs 
(his/pipe) 
Absenteeism (%) Plant 5 star Rating 
External Audits (No. of NC-CAR) 
Internal Audits (No. of NC-CAR) 
Delivery Performance 
Customer Complaints 
No. of L.TI. 
No. of M.T.I. 

Appendix 2 

Items to Improve Productivity 

The following list of specific items has been agreed in 
order to continue to improve the flexibility and productivity 
at TUbemakers Pipe Plant. The list is not intended to be 
exhaustive, but rather indicative of the continuous improve- 
ment of teamwork and co-operation achieved among all 
employees following the last Enterprise agreement. 

Improvements 

• a commitment to the concept of the Work Area 
Team (WAT) responsible for: 

— process control 

— process improvement/elimination of waste 
and error: 

• Sintakote yield 

• Steel yield 

• Flux yield 

• Consumable usages 

— safety (including housekeeping and the use 
of personal protective equipment) 

— flexibility of all members of the WAT 
between work stations/tasks 

— understanding the quality requirements 
which will be measured by: 

• Corrective Actions—Internal and exter- 
nal audits 

• Customer complaints 

• Non-conformances—internal reporting 

• employment of casuals on an as needs basis (for 
the purpose of redundancy, if an employee is made 
permanent, service will include casual employ- 
ment) 

• improved safety performance 

• agree on a process of consultation for pre-arranged 
absence 

• elimination of clock cards 

• introduction of EFT for payment of wages weekly 
initially, to be reviewed after six (6) months with 
the aim of payment made fortnightly 

• an understanding of the "customer/supplier" 
concept in relation to production process 

• engineering tradesperson (mechanical) as part of 
the WAT and to assist with the training of the 
production system employee within their WAT 

• production system employees to leam basic 
welding so as to be able to do "in-line" weld 
repairs such as seam weld at closing rolls/end 
welder and tack weld at spiral machine. 

Appendix 3 

Classification/Skills—C13 
TAPE modules required Production Level 11 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Not required Not required —Production operations —Able to provide support work to process machines 
assistance to work station operators. 
—Able to provide support work to process machines & 
assistance to work station operators. 
—Able to provide assistance to yard crew. 

—Machine operation —Able to operate a selected production work station in 
accordance with procedure. 
—Able to assist tradesperson during break downs. 

—QA procedures —Able to identify & understand QA procedures relevant 
to tasks being performed. 

—Safety procedures —Able to identify & understand safety procedures 
relevant to: 

(a) General site 
(b) Specific tasks being performed 

—Set up of machines —Able to assist in the setting up of machinery. 
—TQM team member training —Able to participate in work area improvement teams. 
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Classification/Skills—C12 
TAPE modules required 

Skills Necessary 
Production Level HI 

Indicative tasks within WAT 
given appropriate training or instruction 

Compulsory NBB-01 

NBB-05 
NBB-09 

Elective 
(Any 6 full units) 

NBB-03 
NBB-07 
NBB-11 

Communication & 
Industrial Relations 
Occupational Health 
& Safety Oft) 
Quality concepts Oft) 
Welding & thermal 
cutting 

Material handling ('/2) 
Hand & power tools 
Mechanical compo- 
nents 
Materials science Oft) 

MMAW-1 manual 
metal arc welding 
Saw. submerged arc 
welding 
Power & transmission 
systems Oft) 
Operational 
maintenance— 
mechanical 
Use and care of 
lifting equipment 
Pendant(hand 
controlled) o/head 
crane 
measurement— 
introduction 

—Flexibility between work 
stations within WAT 

-Set up of machines 

—QA procedures 

—Safety manual & procedures 

—QA checking 

-Data records 

—O/head cranes & small forks 

-PLC data input 

—Training 

—TQM team member or leader 

—Operate work stations in accordance with 
procedures. 
—Minor maintenance of machinery operated. 

—Able to set up machineiy given instruction 
guidance. 

—Able to demonstrate a working knowledge of QA 
procedures relevant to tasks being performed. 

—Able to demonstrate general knowledge of 
safety system. 
—Able to demonstrate working knowledge of 
safety procedures. 

—Able to ensure by mechanical or visual checks 
that product leaving their workstation is 
within tolerances defined for the job. 

—Able to keep records on pro-forma documents 
any relevant production data. 

—Certification to operate small forklifts & 
overhead cranes. 

—Able to key into pic's process control 
information from work instruction. 

—Able to assist with instruction on machine 
operation in conjunction with the trainer. 

—Able to participate in work area improvement 
teams. 

Classification/Skills—C11 
TAPE modules required 

Skills Necessary 
Production Level IV 

Indicative tasks within WAT 
given appropriate training or instruction 

Compulsory NBB-12 

AAT-M01 
AAT-M01 

AAT-M02 
EPC-04 

Elective (any EPC-84 
6 full units) NBB-13 

EPC-111 

NE-69 
NBB-04 

PTM-M01 

BCT-M01 

EPC-19 
EPC-157 

EPC-87 

Engineering drawing 
interpretation 
Functional 
Functional 
mathematics lft 
Inventory procedures 
Production 
supervision 1 

Production 
technology/systems 1 
Production training 1 

Workplace safety 
Engineering science 
Adhesives & plastic 
welding 
Electrical 
fundamentals 

Industrial software 1 
Computing in 
engineering 

Polymeric material— 
introduction 
Blaster coater— 
surface preparation 
Inventory control 
Production—process 
Monitoring 1 
measurement— 
introduction 

-Flexibility between wats 

—Set up of machines & saw's 

—QA system (KQ11) 

—Safety manual & procedures 

—QA checking of all WAT 
operations 

-Basic keyboard skills 

-Training 

—TQM team leader or 
facilitator 

—Operate work stations in accordance with 
procedure or 
—Certification for 16 tonne fork lift or 10 
tonne mobile crane. 

—Able to set up machines in waL 

—Able to determine QA procedure relevant to a 
given task. 
—Able to demonstrate a working knowledge of 
QA system. 

—Able to demonstrate working knowledge of 
safety system. 

—Able to identify deviations from required 
required production specification anywhere 
within WAT. 

—Able to store & retrieve data relevant to the 
WAT from computers. 

—Able to assist with instruction on machine 
operation at a level higher than C12. 

—Able to lead work area improvement teams. 



Classification/Skills—C10 
TAPE modules required Engineering Tradesperson 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Trade certificate Trade certificate Set up 
Tooling 
Capital works 

) Under 
) limited 
) supervision 

Training Able to assist m the training of apprentices. 
TQM team member or leader 
or facilitator 

—Able to participate in work area improvement 
teams. 

General works main —Inspection & testing of capital equipment under 
direction. 

Safety procedures —Able to identity & understand 
safety procedures relevant to:— 
—General site 
—Tag out/danger 

QA procedures —Able to identify & understand QA procedures 
relevant to tasks being performed. 

Communication —Maintain routine records used for maintenance 
purposes. 
—Given engineering tasks, liaise with other 
tradespersons & technical staff, via written 
media and on site communcation systems when 
necessary. 

Classification/Skills—C9—Mechanical 
TAPE Modules required Engineering Tradesperson Level 11 

No Titles Skills necessary Indicative tasks within WAT 
given appropriate training or instruction 

NM57 
NM58 

Hydraulics 2 
Hydraulics 3 

General maintenance —Undertake preventative maintenance checks 
on site equipment and maintain relevant 
records. 

NM60 
NM61 

Pneumatics 2 
Pneumatics 3 

—Able to mark up modifications to site 
Mechanical drawings. 
—Fault find from drawings. 
—Manufacture & commission from drawings 

Component drawing maintenance/ 
reading (commissioning) 

NF43 
NF44 

Light fabrication 1 
Light fabrication 2 

Training —Provide significant instruction/training 
T'S. 
—Be an active member of WAT'S. 

NM28 Fitting techniques 2 TQM team member or leader or 
facilitator 

—Able to participate in work area 
improvement teams. 

NM02 
NM44 

Milling 2 
Engineering drawing 2 

Calibration officer —Calibrate plant equipment in accordance 
with applicable procedures. 

CN404 Train the trainer Fault nndmg —Given faulty mechanical or power 
equipment, diagnose the problem and 
repair system (incl. pneum/hydraulics). Maintenance supervi 

sion * 
* lb be confirmed Light fabrication —Able to fabricate components/equipment 

from drawings and/or specifications 
provided. 

1. ** Other modules may be undertaken by mutual agreement prior to commencement 
2. 3 Modules are to be completed (selection of modules should be discussed with coordinator). 



Classification/Skills—C9—Electrical 
TAPE modules required Engineering Tradesperson Level II 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

NE50 

NE35 

Programmable control- 
lers 
Industrial electronics 
fault finding 

PLC programming —Able to identify and modify faults within PLC 
programs. 
—Able to modify ladder diagrams and records 
relating to PLC changes. 

NE41 Control system princi- 
ples & applications 

Drawing maintenance —Able to mark up modifications to site 
electrical drawings. 

NE31 

CN404 

Electrical drawing 
interpretation & con- 
nection 
Train the trainer 

General maintenance 

TQM team member or leader 
or facilitator 

—Undertake preventative maintenance checks on 
site equipment and maintain relevant records. 

—Able to participate in work area improvement 
teams. 

Industrial electronics 

Calibration officer —Able to calibrate plant equipment in accordance 
with applicable procedures. 

NE35 

Variable speed drives * 
Maintenance supervi- 
sion * 
* lb be confirmed 

Training —Provide significant instruction on work area 
elements to WAT'S. 
—Be an active member of WAT'S. 

Commissioning —Given system diagrams, instruction & procedures 
undertake the commissioning of new capital 
equipment. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement. 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 

Appendix 3 

Classification/Skills—C8—Electrical 
TAPE Modules required Engineering Tradesperson Level II 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

NE51 

NBB04 

Programmable control- 
lers 3 
Computing in engineer- 
ing 
Industrial software 1 

Maintenance electronic 
equipment 

—Undertake fault finding & general maintenance 
of 6 probe & equivalent level equipment 

NE69 
NE123 Industrial control Leadership/training —Schedule and direct a small work team for 

general maintenance in an accepted manner. 
—Supervise capital works under direction. 

NM31 
NM32 

Pneumatics 1 
Hydraulics 1 

TQM team member or leader 
or facilitator 
PC knowledge 

PLC programming 

—Able to participate in work area improvement 
teams. 
—Use of spreadsheet software for maintenance 
records, and basic keyboard skills. 
—Write & commission small to medium size PLC 
programs. 

CAD drafting * 

* lb be confirmed 

Capital works —Actively participate in design & comm. of 
electrical requirements of small/medium sized 
equipment improvements. 
—Identify components necessary for the 
installation of small/medium capital works. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 



:ndi: 3 

Classification/Skills—C8—Mechanical 
TAPE modules required Engineering Tradesperson Level I 

Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Fluid control 2 
Hydraulics 4 
Pneumatics 4 

Fabrication 3 
Himing 3 

CAD drafting : 

* lb be confirmed 

Capital works 

Pneumatics/hydraulics 

TQM team member or leader 
or facilitator 
Leadership/training 

PLC knowledge 

Machine/fabrication 

Installation & commissioning 

PC knowledge 

—Actively participate in design & commissioning 
of equipment for small to medium sized equipment 
improvements. 
—identify components necessary for the 
installation of small/medium capital works. 
—Given a pneumatic/hydraulic circuit, modify 
documentation to accommodate additional or 
replacement components. 
—Diagnose problems from circuit diagram. 
—Select appropriate equipment given reference 
material. 
—Able to participate in work area improvement 
teams. 
—Schedule & direct a small work team for general 
maintenance in an accepted manner. 
—Supervise capital works under direction. 
—Have an appreciation of the operation of pic 
programs and trouble shooting techniques. 
—Given drawing or specification, produce complex 
shapes. 
—Able to design & fabricate components/equipment 
from given specifications under limited 
supervision. 
—Given layout drawings, suppliers specifications, 
follow procedures for correct installation of a 
basic mechanical production system. 
—Given appropriate training or instruction. 
—Use spreadsheet software for maim, records, 
and basic keyboard skills. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement. 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 

AWARDS/AGREEMENTS— 
Variation of— 

CHILD CARE (LADY COWRIE CHILD CENTRE) 
AWARD 

No. A3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, 

Western Australian Branch 
and 

Lady Cowrie Centre. 
No. 1551 of 1993. 

Child Care (Lady Cowrie Child Centre) Award 
No. A3 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
19 April 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Barker (of Counsel) on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Lady Cowrie Child Centre) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 

the beginning of the first pay period commencing on 
or after the 15th day of February, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 23.—Wages: 

A. Delete the preamble to subclause (1) and sub- 
clause (1) and insert the following in lieu thereof: 

The minimum weekly rate of wage payable to 
persons employed pursuant to this award shall include 
the arbitrated safety net adjustment of $8.00 per week, 
operative from the beginning of the first pay period on 
or after 15 February, 1994: 

Column B Column C Column D 
$ $ $ 

(per week) (per week) (per week) 
(IXa) Child Care Sup- 

port Employee— 
Grade One— 
Cleaner 372.60 372.60 372.60 
Child Care Sup- 
port Employee— 
Grade One— 
Kitchen Hand 379.30 379.30 379.30 
Child Care Sup- Step I 383.50 383.50 383.50 
port 
Employee—Grade Step II 383.50 391.80 391.80 
Two 
Child Care/Trades 404.90 414.90 425.20 
Employee 425.20 425.20 425.20 



Child Care 
Giver 

Qualified Child 
Care Giver 

Assistant 
Co-Ordinator 
Grade One 

Assistant 
Co-Ordinator 
Grade Two 

Assistant 
Co-Ordinator 
Grade Three 

(per week) 
372.60 
382.00 
391.50 
393.30 
411.00 
422.00 
435.50 
454.20 
471.00 
487.30 
499.40 
443.50 
479.40 
494.60 
519.10 
527.70 
446.00 
481.75 
498.00 
517.10 
529.10 
448.50 
486.10 
500.45 
515.60 
539.10 

(per week) 
372.60 
382.00 
391.50 
401.00 
411.00 
422.00 

Column D 
S 

(per week) 
372.60 
382.00 
391.50 
401.00 
411.10 
422.00 

Step VII 
Step VIII 
Step IX 

(per week) 
708.30 
746.60 
775.00 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column B 
of this clause, inclusive of the Arbitrated Safety 
Net Adjustment, shall be operative from the 
beginning of the first pay period on or after 15 
February, 1994. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column C 
of this clause shall be operative from the 
beginning of the first pay period on or after 10 
May, 1994. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column D 
of this clause shall be operative from the 
beginning of the first pay period on or after 10 
November, 1994. 

B. Delete the preamble to subclause (3) and para- 
graph (3)(a) and insert the following in lieu 
thereof: 

The minimum annual rates of salary payable to Early 
Childhood Educators engaged in the undermentioned 
steps shall include an arbitrated safety net adjustment 
of $8.00 per week operative from the first pay period 
commencing on or after 15 February, 1994: 

(a) Salary Level $ (per annum) $ (per week) 
Step I 25,019 479.60 
Step II 26,558 509.10 
Step III 27,992 536.60 
Step IV 29,218 560.10 
Step V 30,449 583.70 
Step VI 31,988 613.20 
Step VII 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,292 695.70 
Step X 37,831 725.20 
Step XI 39,364 754.60 

C. Delete paragraph (a) of subclause (4) of this clause 
and insert die following in lieu thereof: 

(a) The minimum weekly rate of wage payable to 
persons employed pursuant to the classification of 
Co-ordinator shall include arbitrated safety net 
adjustment of $8.00 per week operative from the 
first pay period commencing on or after 15 
February, 1994: 

$ (per week) 
Step I 553.50 
Step II 581.50 
Step III 604.10 
Step IV 634.60 
Step V 666.00 
Step VI 693.50 

CLERKS' (ACCOUNTANTS' EMPLOYEES) AWARD 
1984 

No. A 8 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 
and 

T.E. Ball and Others. 
No. 124 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Accountants' Employees) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

Schedule. 
Clause 11.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.40 8.00 369.40 
At 22 years of age 365.60 8.00 373.60 
At 23 years of age 369.30 8.00 377.30 
At 24 years of age 373.30 8.00 381.30 
At 25 years of age and 
over 377.70 8.00 385.70 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.70 8.00 391.70 

Hie adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 



CLERKS' (BAILIFFS' EMPLOYEES) AWARD 1978 
No. R 19 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

Bailiff's Office, Perth and Others. 

No. 126 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks (Bailiffs' Employees) Award 1978 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS) AWARD OF 1970 

No. 14C of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

TVW Limited, and Others. 

No. 127 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks (Commercial Radio and Tfclevision 
Broadcasters) Award of 1970 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

Clause 12.—Rates of Pay: Delete subclauses (2) and (5) 
of this clause and insert in lieu thereof— 

(2) Adults (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373J0 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

(5) Assistant Bailiffs (wages per week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Tbtal Rate 
$ $ $ 

On appointment 364.00 8.00 372.00 
After six months' service 407.30 8.00 415.30 
After two years'service 431.70 8.00 439.70 

The adjustment of $8.00 per fortnight reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

Schedule. 

Clause 8.—Rates of Pay: Delete subclause (2) of this 
clause and insert in lieu thereof— 

(2)Adult Employees (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Ibtal Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.(X) 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Ibtal Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 



74 W.A.I.G. 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

H.P.C. Pty Ltd and Others. 
No. 54 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Commercial, Social and Profes- 
sional Services) Award No. 14 of 1972 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 

S 
Grade 1 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 
1st year of experience at this grade 57.20 
2nd year of experience at this grade 57.70 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-awaid, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

H.P.C. Pty Ltd and Others. 
No. 54 of 1994. 

COMMISSIONER C.B. PARKS. 
9 May 1994. 

Correction Order. 
WHEREAS an error occurred in Order No. 54 of 1994 dated 
2 May 1994, the following correction is made: 

Replace the direction to amend in relation to Clause 
10.—Rates of Pay, with— 

Clause 11.—Rates of Pay: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu 
thereof— 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD 1984 

No. A 14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

Chubb Australia Ltd and Others. 
No. 121 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Control Room Operators) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Control Room Operators (Wages per week): 

Arbirated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

During the fiist six 
months experience 361.40 8.00 369.40 

Thereafter 395.50 8.00 403.50 
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The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (CREDIT AND FINANCE 
ESTABLISHEMENTS) AWARD 

No. 16 of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Australian Guarantee Corporation Ltd. 

No. 128 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Clerks' (Credit and Finance Establish- 
ments) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 1 April 1994. 

CLERKS' (CUSTOMS AND/OR SHIPPING AND/OR 
FORWARDING AGENTS) AWARD 

No. 47 of 1948. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

Stevenson & Holland, and Others. 
No. 129 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Customs and/or Shipping and/or 
Forwarding Agents) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 yeats of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

Schedule. 
Clause 10.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 yeats of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerics (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 



equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Stevenson & Holland, and Others. 

No. 129 of 1994. 
COMMISSIONER C.B. PARKS. 

9 May 1994. 

Correction Order. 
WHEREAS an error occurred in Order No. 129 of 1994 
dated 2 May 1994, the following correction is made: 

Replace the direction to amend in relation to Clause 
10.—Rates of Pay, with— 

Clause 10.—Rates of Pay: Delete subclause (1) of 
this clause and insert in lieu thereof— 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 7.—Wages: Delete subclause (2) of this clause and 

insert in lieu thereof— 
(2) Adult Employees (rate per fortnight): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ S $ 

(a) At 21 years of age 724.10 16.00 740.10 
At 22 years of age 732.40 16.00 748.40 
At 23 years of age 739.80 16.00 755.80 
At 24 years of age 747.70 16.00 763.70 
At 25 years of age and 
over 756.70 16.00 772.70 

(b) Adult stenographers, 
comptometer or calculat- 
ing or ledger machine 
operators shall receive in 
addition to the rates set 
out in 
paragraph (a) of this sub- 
clause, the following 
amount per fortnight. 8-30 

Provided that the al- 
lowance shall not be paid 
to an employee for using 
a calculator for the pur- 
pose of simple arithmetic 
calculation. 

(c) Senior Clerics (classified 
as such or in default of 
agreement, by the Board 
of Reference) 768.60 16.00 784.60 

The adjustment of $16.00 per fortnight reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD 1979 

No. R7 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 
Sheraton Perth Hotel, and Others. 

No. 125 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Hotels, Motels and Clubs) Award 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 18 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (R.A.C. CONTROL ROOM OFFICERS) 
AWARD OF 1988 
No. A 42 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 
Royal Automobile Club of WA (Inc). 

No. 130 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Clerks' (R.A.C. Control Room Officers) 
Award of 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 12 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 31.—Rates of Pay: Delete this clause and insert in 
lieu thereof— 

31.—Rates of Pay. 
The following shall be the rates of wages per week 

payable to employees covered by this award. 
Arbitrated 

Base Safety Total 
Rate Net Rate 

Adjustment 
$ $ $ 

(1) Level 1 387.00 8.00 395.00 
Employees in- 
cluded are those 
who for the 
major part of the 
time operate a 
switchboard and 
hence are clas- 
sified as a tele- 
phonist 

(2) Level 2 393.50 8.00 401.50 
Employees in- 
cluded are those 
classified as 
Radio Operators 

(3) Level 3— 398.90 8.00 406.90 
Plotters 

(4) Level 4— 425.70 8.00 433.70 
Control Clerks 

(5) Wages shall be paid fortnightly calculated on an 
average basis including an average of 38 hours per 
week. The method of payment will be by direct 
bank transfer. The pay period commences on 
Sunday and ends on the Saturday. 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extend of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (RACING INDUSTRY—BETTING) 
AWARD 1978 

No. R 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

W.A. Tbrf Club and Others. 

No. 123 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms G. Kristianopulos and Ms C. Brown on behalf of the 

Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Racing Industry-—Betting) Award 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Rates of Pay: Delete subclause (1) of this 

clause and insert in lieu thereof— 
(1) The minimum rates of pay per hour payable to the 

employees classified hereunder shall be: 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) Cleric 9.97 0.21 10.18 
(b) Supervising Clerk 

and/or Banker 10.41 0.21 10.62 
The adjustment of $0.21 per hour reflects the application 

of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
'award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (SWAN BREWERY CO. LTD.) AWARD 
1986 

No. A 5 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Swan Brewery Co. Ltd. 

No. 132 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R J. Dhue on behalf of the Applicant and 
with the written consent of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerics' (Swan Brewery Co. Ltd.) Award 
1986 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 

Schedule "A" Rates of Pay: Delete subclauses (1), (2) 
and (3) of this Schedule and insert in lieu thereof— 

(1) Graded Adults— 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week 

$ 
Per Week 

$ 
Per Week 

$ 
Grade A 1 515.20 8.00 523.20 

2 509.40 8.00 517.40 
3 503.70 8.00 511.70 

Grade B 1 494.60 8.00 502.60 
2 488.90 8.00 496.90 
3 483.70 8.00 491.70 

Grade C 1 473.20 8.00 481.20 
2 468.20 8.00 476.20 
3 463.30 8.00 471.30 

(2) Ungraded Adults— 
451.60 8.00 459.60 At 28 years of age & over 

At 27 years of age & over 442.90 
At 26 years of age & over 436.90 
At 25 years of age & over 429.90 
At 24 years of age & over 420.40 
At 23 years of age & over 413.30 
At 22 years of age & over 407.70 
At 21 years of age & over 400.90 

(3) Special Rates— 

(a) Secretaries, stenographers, accounts typists, 
comptometer operators, ledger posting machines 
or punch card tabulator operators, teletypists, 
audio typists and switchboard operators— 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 
At 27 years of age & over 455.60 8.00 463.60 
At 26 years of age & over 440.80 8.00 448.80 
At 25 years of age & over 433.50 8.00 441.50 
At 24 years of age & over 425.00 8.00 433.00 
At 23 years of age & over 417.20 8.00 425.20 
At 22 years of age & over 411.30 8.00 419.30 
At 21 years of age & over 405.00 8.00 413.00 

(b) Senior Secretaries 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 
Secretary 1 472.00 8.00 480.00 
Secretary 2 483.40 8.00 491.40 

(c) Display Clerk 484.10 8.00 492.10 
(d) Programmer 495.70 8.00 503.70 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principles enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (TAXI SERVICES) AWARD OF 1970 
No. 14 B of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

Swan Taxis Co-op Ltd, and Others 

No. 122 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Taxi Services) Award of 1970 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 March 
1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

Clause 10.—Rates of Pay: Delete subclause (2) of this 
clause and insert in lieu thereof— 

(2) Adult Employees (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age <& over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or 
ledger machine operators shall receive $4.10 per 
week in addition to the rates set out in paragraph (a) 
of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks classified as 
such or in default of agree- 
ment by the Board of Refer- 
ence) 383.20 8.00 391.70 

The adjustment of $8.00 per week reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

8.00 450.90 
8.00 444.90 
8.00 437.90 
8.00 428.40 
8.00 421.30 
8.00 415.70 
8.00 408.90 



CLERKS (TIMBER) AWARD 
No. 61 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Runnings Pty Ltd and Others. 

No. 53 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Timber) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (WHOLESALE & RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Coca-Cola Bottlers Perth and Others. 

No. 52 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Wholesale & Retail Establish- 
ments) Award No. 38 of 1947 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 

$ 
Grade 1 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 
1st year of experience at this grade 57.20 
2nd year of experience at this grade 57.70 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

Schedule. 
Clause 11.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 
Grade 1 $ 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 

zna year or expenence ai mis graae d/./u 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 



ELECTRICAL CONTRACTING INDUSTRY AWARD 
No. R 22 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
The Electrical Contractors' Association of 

Western Australia (Union of Employers) and 
Others. 

No. 205 of 1994. 
Electrical Contracting Industry Award 

No. R 22 of 1978. 
COMMISSIONER A.R. BEECH. 

5 May 1994. 

HAVING heard Mr A. Gill on behalf of the Applicant and 
Ms J. Porter, Mr R. Rexworthy and Mr S. Macaree on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Electrical Contracting Industry Award No. 
R 22 of 1978 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH. 
Commissioner. 

Schedule. 
1. First Schedule—Wages: Delete subclauses (1) and (2) of 

this Schedule and insert in lieu the following: 
(1) The following shall be the rate of wages payable 

to employees covered by this award. 
(2) (a) Safety Total 

Classification 

(i) Level 1 
Electronics 

Safety 
Net 

Adjustment 
Payment 

$ 

An "overaward payment" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus", "service increment" or any term 
whatsoever) which an employee would receive in 
excess of the "award wage" which applied immedi- 
ately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24 December 
1993 (Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided that 
such payment shall exclude overtime, shift allowances, 
penalty rates, disability allowances, fares and travelling 
time allowances and any other ancillary payments of 
a like nature prescribed by the award. 

The Safety Net Payment is an adjustment reflecting 
the application of the arbitrated safety net adjustment 
principle enunciated in the State Wage Decision of 24 
December 1993. 

Consistent with the requirements of that principle the 
$8.00 safety net adjustment is absorbable to the extent 
of any equivalent amount in rates of pay—whether 
overaward, award or industrial agreement—in excess 
of the minimum rates (classification rate and supple- 
mentary payment) prescribed in accordance with the 
September 1989 State Wage Case decision. 

2. First Schedule—Wages: Delete subclause (4) of this 
clause and insert in lieu the following: 

(4) Apprentices: 

Wage per week expressed as a percentage of the 
Electrical Installer's rate per week and their Safety 
Net Adjustment Payment. 

Safety Net 
Rate Adjustment Total Rate 

Per Week Payment Per Week 
Four Year Term $ $ $ 
First Year 39 182.25 3.12 185.37 
Second Year 51 238.32 4.08 242.40 
Third year 67 313.09 5.36 318.45 
Fourth Year 79 369.17 6.32 375.49 
Three and a Half Year Term 
First six Months 39 182.25 3.12 185.37 
Next Year 51 238.32 4.08 242.40 
Next Year 67 313.09 5.36 318.45 
Final Year 79 369.17 6.32 375.49 
Three Year Tferm 
First Year 51 238.32 4.08 242.40 
Second Year 67 313.09 5.36 318.45 
Third Year 79 369.17 6.32 375.49 

Trade sperson 549.90 8.00 557.90 
(ii) Level 2 

(aa) Electrician—Special 
Class 491.50 8.00 499.50 

ELECTRICAL TRADES (SECURITY ALARMS 
INDUSTRY) AWARD 1980 

(bb) Instrument Fitter/ No. R 27 of 1979. 
Electrical Grade 2 499.20 8.00 507.20 

(ill) Level 3 
(aa) Electrical Installer 

WESTERN AUSTRALIAN 
467.30 8.00 475.30 INDUSTRIAL RELATIONS COMMISSION. 

(bb) Electrical Fitter 467.30 8.00 475.30 Industrial Relations Act 1979. 
(cc) Instrument Fitter/ 

Electrical Grade 1 484.90 8.00 492.90 Australian Electrical, Electronics, Foundry and Engineering 
(dd) Linesperson 

—Grade 1 (i.e. with Union (Western Australian Branch) 
not less than 3 years' and experience as a Line 
sperson) 467.30 8.00 475.30 Wormald Security Controls and Others. 

(ee) Cable Jointer 467.30 8.00 475.30 No. 206 of 1994. 
(iv) Level 4 

Linesperson—Grade 2 (i.e. Electrical Trades (Security Alarms Industry) Award 1980 
with not less than 3 years' No. R 27 of 1979. experience as a 
Linesperson) 449.30 8.00 457.30 COMMISSIONER A.R. BEECH. 

(v) Level 5 
Electrical Assistant 394.70 8.00 402.70 5 May 1994. 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

Order. 

HAVING heard Mr N. Hodgson and Mr A. Gill on behalf 
of the Applicant and Mr P. Stillman on behalf of the 
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Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Electrical Trades (Security Alarms Indus- 
try) Award 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the first pay period commencing on or after 
the 29th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 27.—Supplementary Payments: Delete para- 
graph (l)(a) of this clause and insert in lieu the following: 

(1) (a) In addition to the rates payable under the 
provisions of Clause 28.—Wages of this Award, 
other than this provision, an employee, employed 
in the classifications listed, shall be paid the 
supplementary payment prescribed: 

Tbtal 
Supple- Safety Supple- 
mentary Net mentary 
Payment Adjustment Payment 

Classification Per Week Payment Per Week 
$ $ $ 

Group A Serviceperson 51.90 8.00 59.90 
(Special Class) 
Group B Serviceperson 49.40 8.00 57.40 
Group C Installer 49.40 8.00 57.40 
Group D Trades Assistant 39.30 8.00 47.30 

2. Clause 27.—Supplementary Payments: Rename para- 
graph (b) of subclause (1) of this clause as (c). 

3. Clause 27.—Supplementary Payments: Immediately 
following paragraph (l)(a) of this clause insert a new 
paragraph (l)(b) as follows: 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 
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ELECTRONIC INDUSTRY AWARD 
No. A 22 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); Metals and 

Engineering Workers' Union—Western Australian Branch 

Acet Ltd and Others. 

No. 207 of 1994. 

Electronics Industry Award No. A 22 of 1985. 

COMMISSIONER A.R. BEECH. 

5 May 1994. 

Order. 

HAVING heard Mr A. Gill and N. Hodgson on behalf of the 
Applicants and Mr S. Macaree on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Electronics Industry Award No. A 22 of 
1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 33.—Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

(1) (a) Adults: 
Safety Net 

Rate 
Per Week 

$ 

Adjustment 
Payment 

$ 

Total Rate 
Per Week 

$ 
Electronic Ttchnician 
(Grade ID) 537.50 8.00 545.50 
Electronic Technician 
(Grade U) 463.30 8.00 471.30 
Electronic Technician 
(Grade I) 442.20 8.00 450.20 
Electronic 
Serviceperson 
Installer 

418.90 
375.90 

8.00 
8.00 

426.90 
383.90 

Serviceperson's 
Assistant 357.90 8.00 365.90 
Assembler (1) 352.60 8.00 360.60 
Assembler 331.50 8.00 339.50 
Trainee Installer 
(90% of Installer) 338.30 8.00 346.30 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



74 W.A.I.G. 1277 

tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

2. Part II.—Construction Work: In Clause 10.—Wages of 
this Part delete subclause (3) and insert in lieu the following: 

(3) (a) CLASSIFICATIONS 

Safety Net 
Special Adjustment Total Rate 

Base Rate Payment Payment Per Week 
$ S $ S 

Electronic Technician 
(Grade III) 537.50 31.50 8.00 577.00 
Electronic Tfechnician 
(Grade O) 463.30 26.90 8.00 498.20 
Electronic Tbchnician 
(Grade I) 442.20 25.40 8.00 475.60 
Electronic 
Serviccperson 418.% 24.00 8.00 450% 
Installer 375% 18.10 8.00 402% 
Trainee Installer 
(90 per cent of 
Installer's weekly rate) 338.30 16.30 8% 362% 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Anchor Products and Othere. 

No. 274 of 1994. 

Food Industry (Food Manufacturing or Processing) Award 
No. A 20 of 1990. 

COMMISSIONER S.A. KENNEDY. 
27 April 1994. 

Order. 
HAVING heard Mr B. Johnston on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents for 
whom warrants have been filed now therefore I the 
undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent do hereby 
order— 

That the Food Industry (Food Manufacturing or 
Processing) Award as amended be further varied in 
accordance with the following schedule with effect 
from the first pay period commencing on or after the 
4th day of April 1994. 

(Sgd.) S.A. KENNEDY 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Wages: Delete this clause and insert in lieu 

thereof the following: 
31.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this Award 
from the first pay period commencing on or after 4 
April 1994. 

Base Safety Award 
Rate Net Rate 

$ Adjust- $ 
ment 

$ 
(1) (a) Sections One to Five as Defined: 

Level 1 (78%) 325.40 8.00 333.40 
Level 1A (80%) 333.80 8.00 341.80 
Level 2 (82%) 342.10 8.00 350.10 
Level 3 (87.4%) 364.60 8.00 372.60 
Level 4 (92.4%) 385.50 8.00 393.50 
Level 5 (100%) 417.20 8.00 425.20 

(b) Section Six as Defined: 
Level 1 318.80 8.00 326.80 
Level 1A 326.60 8.00 334.60 
Level 2 331.90 8.00 339.90 
Level 3 343.10 8.00 351.10 
Level 4 360.30 8.00 368.30 
Level 5 396.40 8.00 404.40 

The above rates include an amount for a Safety Net 
Adjustment of $8.00 awarded in accordance with the 
State Wage Decision 1993 which may be absorbed into 
over-award payments existing as at 4 April 1994. 

The Award Rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in this 
subclause, shall be paid for all purposes of the Award. 
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50 166.70 
60 200.04 
70 233.38 
80 266.72 
90 300.06 

100 333.40 
Per Week 

Extra 

(2) Junior Employees: 
(Percentage of adult rate of 
Level 1) 
Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(3) Leading Hands: 

A Leading Hand in charge of:— 
(a) Less than three other employees 8.90 
(b) Not less than three and not more 

than ten other employees 17.70 
(c) More than ten other employees 25.90 

FOODLAND ASSOCIATED LIMITED (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

No. A 27 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Foodland Associated Limited. 

No. 201 of 1994. 

Foodland Associated Limited (Western Australia) 
Warehouse Award 1982 

No. A 27 of 1982. 

COMMISSIONER A.R. BEECH. 
28 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders— 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 21st day 
of March 1994. 

(Sgd.) A.R. BEECH, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 28.—Wages: Delete paragraph (3)(a) of this 

clause and insert in lieu the following: 
Base Safety Award 
Rate Net Rate 

Adjust 
(a) ADULTS (Classifica- $ $ $ 

tion and wage per week) 
(i) Storeworker Grade 1 

(as defined) 
(aa) During first 3 

months service 401.10 8.00 409.10 
(bb) After 3 months 

service 404.90 8.00 412.90 
(cc) After 12 months 

service 409.00 8.00 417.00 

Safety Award 

(ii) Grade 2 (as defined) $ $ $ 
(aa) During first 3 

months service 406.50 8.00 414.50 
(bb) After 3 months 

service 410.40 8.00 418.40 
(cc) After 12 months 

service 414.30 8.00 422.30 
(iii) Grade 3 (as defined) 

(aa) During first 3 
months service 411.80 8.00 419.80 

(bb) After 3 months 
service 415.60 8.00 423.60 

(cc) After 12 months 
service 419.70 8.00 427.70 

(iv) Grade 4 (as defined) 
(aa) During first 3 

months service 424.90 8.00 432.90 
(bb) After 3 months 

service 428.80 8.00 436.80 
(cc) After 12 months 

service 432.80 8.00 440.80 
(v) Storeworker who is required by the 

employer to be in charge of a store 
or warehouse or other employees, 
shall be paid the following all pur- 
pose amount in addition to the rates 
prescribed in subparagraph (i) of this 
clause. 
(aa) If placed in charge of a store or 

warehouse with no other work- 
ers or if placed in charge of less 
than three other workers 12.50 

(bb) If placed in charge of three or 
more other workers but less 
than ten other workers 22.80 

(cc) If placed in charge of ten or 
more other workers 41.30 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
21 March 1994. 

The award rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

Boral Cyclone Ltd and Others. 
No. 209 of 1994. 

Gate, Fence and Frames Manufacturing Award 
No. 24 of 1971. 

COMMISSIONER A.R. BEECH. 
5 May 1994. 

HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Gate, Fence and Frames Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. First Schedule—Wages: Delete subclause (1) of this 
Schedule and insert in lieu the following: 

(1) (a) Adult Employees Safety Net 
Rate Adjustment Total Rate 

Per Week Payment Per Week 
$ $ $ 

Machinist (Wire) "A" 333.30 8.00 34130 
Machinist (Wire) "B" 320.70 8.00 328.70 
Machinist (Wire) 

Assistant 314.30 8.00 322.30 
Framer "A" 333.30 8.00 341.30 
Framer "B" 310.40 8.00 318.40 
Process Employee 310.40 8.00 318.40 
Wirer 310.40 8.00 318.40 
Welder "A" 363.20 8.00 371.20 
Welder "B" 316.10 8.00 324.10 
Welder "C" 312.00 8.00 320.00 
Painter of Iron Work 319.30 8.00 327.30 
Erector 316.10 8.0) 324.10 
Erector's Assistant 310.40 8.00 318.40 
Tool and Material 

Storeperson 323.10 8.00 331.10 
Trades person 363.20 8.00 371.20 
Mechanical Trade sperson 

Special Class 386.90 8.00 394.90 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

HOSPITAL SALARIED OFFICERS (NURSING 
HOMES) AWARD 1976 

No. R 18 of 1974 & R 19 of 1974. 
HOSPITAL SALARIED OFFICERS (CEREBAL 

PALSY) AWARD 1978 
No. R 37 of 1976. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD, 1980 

No. R 28 of 1977. 
HOSPITAL SALARIED OFFICERS (RED CROSS 
BLOOD TRANSFUSION SERVICE) AWARD 1978 

No. R 17 of 1974. 
HOSPITAL SALARIED OFFICERS AWARD 1968 

No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Bassendean Nursing Home and Others. 

Nos. 1431, 1432, 1433 and 1434 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award 1976. 
Hospital Salaried Officers (Cerebral Palsy) Award 1978. 

Hospital Salaried Officers (Private Hospitals) Award, 1980. 
Hospital Salaried Officers (Red Cross Blood Transfusion 

Service) Award 1978. 
COMMISSIONER G.L. FIELDING. 

22 April 1994. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. 1435 of 1993. 

Hospital Salaried Officers' Award 1968. 

COMMISSIONER G.L. FIELDING 
(PUBLIC SERVICE ARBITRATOR). 

22 April 1994. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: The Commission has before it five 
applications, each of them being similar in nature. They are 
all applications to amend awards governing the employment 
of hospital salaried officers in the public and private sectors 
of the hospital industries. The amendments seek to provide 
for an increase in the remuneration payable to skill trainees 
under the Commonwealth Job Skills Programme from 
$280.00 to $300.00 per week. The parties to the relevant 
awards are ad idem that the amendment should be made. 
Moreover, they are ad idem that the amendments should be 
made effective from the first pay period commencing on or 
after 1 October 1993. That is perhaps not surprising given 
that the Commission is informed that the remuneration is 
fully funded by the tax payer. 

I indicate to the parties that I am prepared to make an 
order amending each of the awards in the terms sought, 
including the technical amendments to the Hospital Salaried 
Officers (Nursing Homes) Award 1976. The proposed 
increase does not offend the Principles, bearing in mind that 
the formula used for determining the rate of pay. I would 
make the order in the terms sought, except to the extent of 
deleting from the application the words "as varied from 
time to time" after the words "Commonwealth Job Skills 
Programme Guidelines'' to make it clear that the sum will 
not be automatically varied without a formal amendment of 
the award, which is the intention of the Association and the 
relevant employers. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Bassendean Nursing Home and Others. 

No. 1431 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award 1976 
Nos. R 18 of 1974 and R 19 of 1974. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant; 
Mr P. Robinson on behalf of the Homes of Peace (Inc) and 
Mr L. Pilgrim on behalf of Craigmont Convalescent Home, 
Craigville Convalescent Home, Craigwood Convalescent 
Home, and Victoria Park "East" Nursing Home, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after the 1 st day 
of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Scope: Delete the words "Clause 28.— 

Salaries" and insert in lieu thereof the words "Clause 
29.—Salaries". 

2. Clause 28.—Liberty to Apply: Delete subclause (1) and 
insert in lieu thereof the following— 

(1) Clause 29.—Salaries, at any time; and 
3. Clause 35.—Jobskills Trainees: Delete subclause (5) 

and insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Cerebral Palsy Association of WA. 

No. 1432 of 1993. 

Hospital Salaried Officers (Cerebral Palsy) Award 1978 
No. R 37 of 1976. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 

74 W.A.I.G. 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Cerebral Palsy) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after the 1 st day 
of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Attadale Hospital and Others. 

No. 1433 of 1993. 

Hospital Salaried Officers (Private Hospitals) Award, 1980 
No. R 28 of 1977. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Attadale Hospital and 
Kaleeya Private Hospital, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the first pay period commencing on or after 
the 1st day of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 34.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Respondent, and by 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Australian Red Cross Society (WA). 

No. 1434 of 1993. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award 1978 

No. R 17 of 1974. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the first pay period 
commencing on or after the 1st day of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Royal Perth Hospital and Others. 

No. 1435 of 1993. 

Hospital Salaried Officers' Award 1968 
No. 39 of 1968. 

COMMISSIONER G.L. FIELDING 
(PUBLIC SERVICE ARBITRATOR). 

22 April 1994. 
Order. 

HAVING heard Miss C. Drew on behalf of the Applicant 
and Ms S. Dale on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 

that such variation shall have effect from the first pay 
period commencing on or after the 1st day of October, 
1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 

Clause 42.—Job Skills Trainees: Delete paragraph (c) of 
subclause (2) and insert in lieu thereof the following— 

(c) The weekly wages payable to Job Skills trainees 
shall be $300 in line with the Commonwealth Job 
Skills Program Guidelines. It is the rate for all 
purposes of the award/industrial agreement and 
takes account of the extent of training provided. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD, 1980 

No. R 28 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Ramsay Health Care Pty Ltd and Others. 

No. 195 of 1994. 

Hospital Salaried Officers (Private Hospitals) Award, 1980 
No. R 28 of 1977. 

COMMISSIONER R.N. GEORGE. 

28 April 1994. 
Order. 

HAVING heard Mr C. Panizza on behalf of the Applicant 
and Mr J. Sher (of Counsel) on behalf of Ramsay Health 
Care Pty Ltd, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with die 
following Schedule and that such variation shall have 
effect on and from 23 February 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—^Arrangement: Immediately after the title 
Schedule D—Respondents, insert the following new title— 

Schedule E—Ramsay Health Care Pty Ltd—Holly- 
wood Hospital Provisions 

2. Schedule D—Respondents: After the respondent St 
John of God Hospital, SUBIACO WA 6008 add the 
following new title and respondent— 

Employer Added 

Ramsay Health Care Pty Ltd 



3. Schedule D—Respondents: After this schedule add the 
following new Schedule E— 

Schedule E. 

Ramsay Health Care Pty Ltd—Hollywood Private 
Hospital Provisions. 

1.—Arrangement. 

1. Arrangement 
2. Incidence and Application 
3. Supersession 
4. Date and Period of Operation 
5. Definitions 
6. Conditions of Employment 

2.—Incidence and Application. 

This schedule shall apply to the employees covered 
by the Award and employed by Ramsay at the 
Hollywood Private Hospital. 

3.—Supersession. 

This schedule supersedes for the employees to which 
it applies the General Conditions of Service Australian 
Government Employment Award 1985 and the Com- 
monwealth Redundancy Provisions Australian Govern- 
ment Employment Award 1986 provided that no right 
of action, obligation or liability accrued or incurred 
under those awards shall be affected by such superses- 

4.—Date and Period of Operation. 

This schedule shall come into operation on 23 
February 1994 and shall remain in force for a period 
of one year and thereafter expire. 

5.—Definitions. 

The following definitions shall apply for the pur- 
poses of this schedule: 

"APS" means the Australian Public Service. 

"Employee" means all employees covered by 
the Award and eabmployed by Ramsay at the 
Hollywood Private Hospital. 

"Ramsay" means Ramsay Health Care Pty Ltd 
ACN 003 184 889. 

"Transferred Employee" means an Employee 
bound by this schedule who was employed by the 
Commonwealth at Hollywood Hospital immedi- 
ately prior to 23 February 1994 and who was 
subsequently employed by Ramsay on 23 Febru- 
ary 1994. 

6.—Conditions of Employment. 

(1) Subject to subclause (2) of this clause the salaries 
and other conditions of employment of Employees 
shall be those provided in this Award as varied and in 
force from time to time or in any award or agreement 
replacing or superseding this Award. 

the extent of any inconsistency with the terms specified 
in subclause (1) of this clause, to each Transferred 
Employee: 

(a) Sick leave credits: 

All APS sick leave credits available to a 
Transferred Employee as at the date of 
his/her resignation from the APS shall be 
recognised and count as such by Ramsay. 

(b) Long service leave: 

Prior APS service shall count towards the 
minimum qualifying period of service re- 
quired under the long service leave provi- 
sions of the Award. 

In the calculation of future entitlements, 
where there was no grant of leave or payment 
in lieu in respect of APS service, Ramsay 
will recognise credits at 3/1 Oths of a month 
per year of service (or part thereof) in respect 
of APS service. 

"Prior APS service" means service which 
a Transferred Employee has had recognised 
under the Long Service Leave (Common- 
wealth Employees) Act 1976, at the date of 
resignation from APS employment. 

(c) Maternity leave: 

Twelve weeks paid leave shall be granted 
to a Transferred Employee where, within a 
period of maternity leave, the Transferred 
Employee's mandatory period of absence 
commences at any time up to 23 March 1995. 
Payment of the twelve weeks will be in 
accordance with the APS provisions where 
the Transferred Employee would have been 
eligible for payment had they remained in the 
APS. 

(d) Redundancy: 

To enable the Commonwealth to fulfil its 
continuing obligations, Ramsay shall notify 
to the Secretary of the Department of 
Veteran's Affairs the name of any Trans- 
ferred Employee who is made redundant 
within three years of the commencement of 
this Award. Transferred Employees shall be 
considered to have been made redundant if 
employment is terminated because: 

(i) they are included in a class of employ- 
ees employed at the Hollywood Private 
Hospital, which class comprises a 
greater number of employees than is 
necessary for the efficient and economi- 
cal working of the Hollywood Private 
Hospital; or 

(ii) their services cannot be effectively used 
because of technological or other 
changes in the work methods of the 
Hollywood Private Hospital or changes 
in the nature, extent or organisation of 
the functions of the Hollywood Private 
Hospital. 

(2) Notwithstanding subclause (1) of this clause, the 
following conditions shall be provided and prevail to 
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21 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: Each of these applications by the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the FLAIEU") is for variations to the respective awards 
to provide for wage increases pursuant to the Minimum 
Rates Adjustment Principle of the State Wage Principles 
[Commission in Court Session, No. 1457 of 1993, (1994) 74 
WAIG 198 at 201], Amended schedules of the variations 
sought were filed before the matters proceeded to hearing. 
In sum the amendments provided simply for an amount of 
$16.00 per fortnight to apply across all classifications in the 
awards with that amount to be expressed as a supplementary 
payment in the respective wages clauses. 

Prior to the hearing of these claims, an application was 
filed by another union organisation. The Australian Liquor, 

Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch ("the 
ALHMWU") for leave to intervene in all the applications. 

The first question for the Commission then was whether 
the ALHMWU should be granted leave pursuant to the 
discretionary authority conferred on the Commission in 
section 27(1 )(k) of the Industrial Relations Act 1979 as 
amended. 

Submissions were heard from the ALHMWU in support 
of its application for leave to intervene and from the 
FLAIEU in opposition. This was to be followed by employer 
respondents represented at the hearing who also opposed the 
application making their submissions. At that point the 
ALHMWU (which was represented by Ms D. Blaskett) was 
asked what would be the position of that organisation on the 
applications to vary the awards should the application for 
intervention be successful. The answer was to the effect that 
the ALHMWU, should it gain intervention, would not 
oppose the variations sought provided that such position 
should not be construed as going beyond that to any further 
progression of the minimum rates adjustment principle 
which might be pursued subsequently. 

Given these circumstances, the FLAIEU, the ALHMWU 
and the respondent employers represented were encouraged 
to have some discussions during an adjournment of 
proceedings with a view to reaching some sensible 
understandings which would facilitate the substantive 
applications being dealt with given that the primary position 
of each in respect of the application for intervention seemed 
to be focussed on a perceived need to protect respective 
positions in a number of other cases, including one to be the 
subject of consideration in due course by the Full Bench of 
the Supreme Court. 

On resumption of the hearing Ms Blaskett told the 
Commission that discussions had occurred during the 
adjournment and understandings reached which, provided . 
that these were recorded and accepted, would see the 
ALHMWU not pursuing its application for intervention in 
these four matters any further. These can be summarised as 
follows: 

1. The ALHMWU was aware of the background to 
the claims here for $16.00 per fortnight; and in 
particular the developments in a relevant federal 
award; including arbitral hearings For this reason 
the ALHMWU did not wish to and would not 
oppose the increases being sought in the four 
awards here. 

2. The ALHMWU considered that the increases 
sought should apply as soon as possible subject to 
endorsement by the Commission and, subject to 
the following points, it was prepared to see its 
applications for intervention not finalised so that 
the claims could proceed immediately: 

(a) Any action here by the ALHMWU in not 
pursuing the applications for intervention 
further was not to be construed as any denial 
or sign that the ALHMWU was no longer 
interested or did not maintain its interest in 
either becoming a party to these awards or 
participating in the further minimum rates 
adjustment process for establishing classifi- 
cations, definitions, relativities and wages 
outcomes in these awards; 

(b) Nor was this action to be construed as a 
withdrawal of interest in its current constitu- 
tional coverage nor be raised subsequently as 
a reason why any further applications by the 
ALHMWU for intervention or any other 
course of application in respect of these four 
awards (if such be made) should be rejected; 
and 
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(c) Nor should this action be construed to the 
detriment of the ALHMWU's standing, 
rights and interests in any other proceedings 
in this Commission or elsewhere. 

These submissions having been made, and there being no 
demurral raised by either Mr Fry on behalf of the FLAIEU 
or Mr Blyth on behalf of the respondent employers 
represented, the application for intervention did not proceed 
further. 

The FLAIEU's submissions in support of the applications 
to amend the awards included detail on the record of the 
awards in achievement of the structural efficiency principle 
increases and the 2.5% increase provided for under the Wage 
Fixing Principles as well as the progress in the major federal 
award in the relevant industry with respect to completion of 
the minimum rates adjustment process through 1990 to 
October 1992 save the outcome of lengthy arbitration on the 
remaining matters of classification and relativities. Accord- 
ing to Mr Fry, the advent of the decision in that federal 
matter which is expected shortly, will facilitate the further 
discussions between the union and the employers for the 
purposes of these awards. In these circumstances it was 
expected that the minimum rates adjustments would be 
finalised in the prescribed six months before the second 
adjustment could be awarded. Mr Blyth concurred with 
these submissions and agreed that the claims conformed 
within the relevant Wage Fixing Principle. 

Having considered these submissions I am satisfied that 
the wage increases sought in the form of supplementary 
payments to constitute a first minimum rates adjustment 
should be endorsed. 

Minutes of orders now issue with a speaking to those 
minutes to be held if required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 

Sheraton-Perth Hotel and Others. 

No. 013 of 1994. 

Hotel and Tavern Workers' Award, 1978 
No. R 31 of 1977. 

COMMISSIONER S.A. KENNEDY. 

28 April 1994. 

Order. 

HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Hotel and Tavern Workers' Award, 1978 as 
amended be further varied in accordance with the 
following schedule and that such variation shall have 
effect from the beginning of the first pay period on or 
after the 18 th day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

74 W.A.I.G. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) per 
fortnight 

fortnight) 

$ $ $ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Cellarman 693.60 16.00 709.60 
(8) Head Waiter/Waitress 719.20 16.00 735.20 
(9) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(10) Hostess 719.20 16.00 735.20 
(11) Waiter/Waitress 662.50 16.00 678.50 
(12) Steward/Stewardess 662.50 16.00 678.50 
(13) Housekeeper/Supervisor 734.80 16.00 750.80 
(14) Night Potter 656.30 16.00 672.30 
(15) Hall Porter 656.30 16.00 672.30 
(16) Lift Attendant 656.30 16.00 672.30 
(17) Cashier 677.20 16.00 693.20 
(18) Snack Bar Attendant 662.50 16.00 678.50 
(19) Butcher 719.20 16.00 735.20 
(20) Kitchenhand 656.30 16.00 672.30 
(21) Commissionaire and/or 

Car Paricing Attendant 656.30 16.00 672.30 
(22) Security Officer 719.20 16.00 735.20 
(23) Timekeeper 677.20 16.00 693.20 
(24) Storeman 671.50 16.00 687.50 
(25) Housemaid 656.30 16.00 672.30 
(26) Laundress 656.30 16.00 672.30 
(27) Cleaner 656.30 16.00 672.30 
(28) Maintenance Man 719.20 16.00 735.20 
(29) Gardener 656.30 16.00 672.30 
(30) Yardman 656.30 16.00 672.30 
(31) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementary payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Toorak Lodge and Others. 

No. 014 of 1994. 
Motel, Hostel, Service Flats and Boarding House Workers' 

Award, 1976 
No. 29 of 1974. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Motel, Hostel, Service Rats and Boarding 
House Workers' Award, 1976 as amended be further 
varied in accordance with the following schedule and 
that such variation shall have effect from the beginning 
of the first pay period on or after the 18 th day of April 
1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

Clause 21.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(a) Classifications Base Supple- Tbtal 
Rate mentary Award 
(per payment Rate (per 

fortnight) 

$ 

per 
fortnight 

$ 

fortnight) 

$ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Cellarman 693.60 16.00 709.60 
(8) Head Waiter/Waitress 719.20 16.00 735.20 
(9) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(10) Hostess 719.20 16.00 735.20 
(11) Waiter/Waitress 662.50 16.00 678.50 
(12) Steward/Stewardess 662.50 16.00 678.50 
(13) Housekeeper/Supervisor 734.80 16.00 750.80 
(14) Night Porter 656.30 16.00 672.30 
(15) Hall Porter 656.30 16.00 672.30 
(16) Lift Attendant 656.30 16.00 672.30 
(17) Cashier 677.20 16.00 693.20 
(18) Snack Bar Attendant 662.50 16.00 678.50 
(19) Butcher 719.20 16.00 735.20 
(20) Kitchenhand 656.30 16.00 672.30 
(21) Commissionaire and/or 

Car Parking Attendant 656.30 16.00 672.30 
(22) Security Officer 719.20 16.00 735.20 
(23) Timekeeper 677.20 16.00 693.20 
(24) Storeman 671.50 16.00 68750 
(25) Housemaid 656.30 16.00 672.30 
(26) Laundress 656.30 16.00 672.30 
(27) Cleaner 656.30 16.00 672.30 
(28) Maintenance Man 719.20 16.00 735.20 
(29) Gardener 656.30 16.00 672.30 
(30) Yardman 656.30 16.00 672.30 
(31) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementary payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
' 'award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Kalamunda Club (Inc.) and Others. 

No. 015 of 1994. 

Club Workers' Award, 1976 
No. 12 of 1976. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Club Workers' Award, 1976 as amended be 
further varied in accordance with the following 
schedule and that such variation shall have effect from 
the beginning of the first pay period on or after the 18th 
day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) (a) Classifications Base Supple- Total (a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) 

$ 

per 
fortnight 

$ 

fortnight) 

$ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant 677.20 16.00 693.20 
(6) Cellarman 693.60 16.00 709.60 
(7) Head Waiter/Waitress 719.20 16.00 735.20 
(8) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(9) Hostess 719.20 16.00 735.20 

(10) Waiter/Waitress 662.50 16.00 678.50 
(11) Steward/Stewardess 662.50 16.00 678.50 
(12) Housekeeper/Supervisor 734.80 16.00 750.80 
(13) Night Porter 656.30 16.00 672.30 
(14) Hall Porter 656.30 16.00 672.30 
(15) Lift Attendant 656.30 16.00 672.30 
(16) Cashier 677.20 16.00 693.20 
(17) Snack Bar Attendant 662.50 16.00 678.50 
(18) Butcher 719.20 16.00 735.20 
(19) Kitchenhand 656.30 16.00 672.30 
(20) Commissionaire and/or 

Car Parking Attendant 656.30 16.00 672.30 
(21) Security Officer 719.20 16.00 735.20 
(22) Timekeeper 677.20 16.00 693.20 
(23) Storeman 671.50 16.00 687.50 
(24) Housemaid 656.30 16.00 672.30 
(25) Laundress 656.30 16.00 672.30 
(26) Cleaner 656.30 16.00 672.30 
(27) Maintenance Man 719.20 16.00 735.20 
(28) Gardener 656.30 16.00 672.30 
(29) Yardman 656.30 16.00 672.30 
(30) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementaiy payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 
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"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment". "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage'' for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers). 
No. 016 of 1994. 

Restaurant, Tearoom and Catering Workers' Award, 1979 
No. R 48 of 1978. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award, 1979 as amended be further varied in 
accordance with the following schedule and that such 
variation shall have effect from the beginning of the 
first pay period on or after the 18th day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) per fortnight) 

$ 
fortnight 

$ $ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Head Waiter/Waitress 719.20 16.00 735.20 
(8) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(9) Hostess 719.20 16.00 735.20 

(10) Waiter/Waitress 662.50 16.00 678.50 
(11) Steward/Stewardess 662.50 16.00 678.50 
(12) Cashier 677.20 16.00 693.20 
(13) Counterhand 662.50 16.00 678.50 
(14) Kitchenhand 656.30 16.00 672.30 
(15) Laundress 656.30 16.00 672.30 
(16) Cleaner 656.30 16.00 672.30 
(17) Yardman 656.30 16.00 672.30 
(18) General Hand 656.30 16.00 672.30 

(b) Supplementary Payments 
Supplementary payments prescribed in this 

clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. R 23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
G.J. Coles and Co Ltd and Others. 

No. 223 of 1994. 
Licensed Establishments (Retail and 

Wholesale) Award 1979 No. R 23 of 1977. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 
Order. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Licensed Establishments (Retail and 
Wholesale) Award 1979 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 21st day of March 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 21.—Wages: Delete subclause (1) of Part 

I—Retail Establishments of this clause and insert in lieu the 
following: 

(1) Adults (Classification and Wage per Week) 
Operative from the beginning of the first pay 
period commencing on or after 21 March 1994 

Base Safety Net Award Rate 
Rate Adjustment 

Rate 
$ $ $ 

(a) Shop Assistant, Sales-person. 
Demonstrator, Canvasser and/or 
Collector, Storeperson, Packer. 
Despatch Hand. Reserve Stock 
Hand 385.00 8.00 393.00 

(b) Window Dresser 391.90 8.00 399.90 
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Safety Net Award Rale 
Adjustment 

Rate 
$ S 

(c) Shop Assistant, Salesperson, 
Demonstrator. Canvasser and/or 
Collector, Store person Packer, 
Despatch Hand, who is required 
by the employer to be in charge 
of a shop or other employees— 

(i) If placed in charge of a 
shop with no otter em- 
ployees or, if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more other employees, 
but less than ten other 
employees 

(iii) If placed in charge of ten 
or more other employees 

(d) Window Dresser who is re- 
quired by the employer to be in 
charge of a shop or otter em- 
ployees— 

(i) If placed in charge of a 
shop with no otter em- 
ployees, or if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more otter employees, 
but less than ton other 
employees 

(iii) If placed in charge of ten 
or more otter employees 

(e) Storeperson Operator Grate I 
(f) Storeperson Operator Grate I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no otter employees 
or if placed in charge of 
less than three other em- 
ployees 

(ii) If placed in charge of three 
or more otter employees 
but less than ten otter 
employees 

(iii) If placed in charge of ten 
or more otter employees 

(g) Storeperson Operator Grade II 
(h) Storeperson Operator Grade II 

who is required by the employer 
to be in charge of a shop store or 
warehouse or otter employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no otter employees 
or if placed in charge of 
less than three otter em- 
ployees 

(ii) If placed in charge three or 
more otter employees but 
less than ten otter em- 
ployees 

(iii) If placed in charge of ten 
or more other employees 

402.00 8.00 410.0) 

410.% 8.00 418% 
428.20 8.00 436.20 396.20 8.00 404.20 

Base Safety Net Award Rate 
Rate Adjustment 

Rate $ $ $ 
(ii) If placed in charge of three 

or more otter employees 
but less than ten other 
employees 415.40 8.00 423.40 

(iii) If placed in charge of ten 
or more other employees 432.% 8.00 440.50 

(g) Storeperson Operator Grade n 401.(X) 8.00 409.00 
(h) Storeperson Operator Grade 11 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees or if placed in charge of 
less than three other em- 
ployees 411.50 8.00 419.50 

(ii) If placed in charge of three 
or more other employees 
but less than ten otter 
employees 419.20 8.00 427.20 

(iii) If placed in charge of ten 
or more other employees 437.70 8.(XI 445.70 

The rates in subclause (1) of Part I—Retail 
Establishments and subclause (1) of Part II— 
Wholesale and Other Establishments hereof in- 
clude an amount for a Safety Net Adjustment of 
$8.00 awarded in accordance with the State Wage 
Decision 1993 which may be absorbed into over 
award payments existing as at 21 March 1994. 

The award rate set out in this subclause which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

406.0) 8.00 414.00 

415.40 8% 423.40 
431% 8.00 439% 
401.0) 8.0) 409.00 

8.00 419.50 

8.00 428.20 
8.00 445.70 

2. Clause 21.—Wages: Delete subclause (1) of Part 
II—Wholesale and Other Establishments of this clause and 
insert in lieu the following: 

(1) Adults (Classification and Wage per Week): 
Base Safety Net Award Rate 
Rate Adjustment Rate 

$ $ $ 
(a) Head Cellarperson 
(b) Storeperson. Packer. Despatch 

Hand, Reserve Stock Hand 
(c) Storeperson, Packer, Despatch 

Hand, Reserve Stock Hand, who 
is required by the employer to be 
in charge of a store or other 
employees— 

(i) If placed in charge of a 
store with no other em- 
ployees, or if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more otter employees, 
but less than ten other 
employees 

(iii) If placed in charge of ten 
or more other employees 

(d) Filling Process Employee (as 
defined) 

(e) Storeperson Operator Grade I 
(f) Storeperson Operator Grade I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or otter employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three otter em- 
ployees 

395.40 8.00 403.40 

404.0) 8.00 412.00 
422.50 8.00 430.50 
368.70 8.00 376.70 
396.20 8.00 404.20 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

Action Food Bams (WA) Pty Ltd and Others. 
No. 50 of 1994. 

Meat Industry (State) Award, 1980 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 April 1994. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Ms M. Armstrong and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 14th 
day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. State Wage Principles—June 1991" where they 
appear in this clause. 
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2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 9.—Rates of Wages: Delete this clause and 
insert in lieu the following: 

9.—Rates of Wages. 
The following are the minimum rates of wages payable 

to employees covered by this award and shall include an 
Arbitrated Safety Net Adjustment of $8.00 per week as 
expressed hereunder. 

The $8.00 Arbitrated Safety Net Adjustment shall be 
absorbed against any amount currently paid whether by 
overaward payment or enterprise agreement in excess of the 
rates of pay expressed hereunder. 

The provision of the $8.00 Arbitrated Safety Net 
Adjustment shall not apply to the calculation of Tally and 
Overtally payments as provided for in Clause 29.—Work of 
Employees in Boning Rooms and Clause 30.—Work of 
Employees in Slaughtering Sections of this Award, except 
when only tally is paid on any one day in which case the 
Base daily rate shall be increased by $1.60 for that day. 

The $8.00 Arbitrated Safety Net Adjustment shall be paid 
as a flat rate on or from the 14th day of February, 1994 to 
the 7th day of April, 1994 and then paid as an all purpose 
rate from the 7th day of April, 1994. 

(1) Adult employees in retail establishments (other than 
supermarkets) 

(a) First Shopperson—in shop 
employing two or up to five 
employees inclusive 378.20 

(b) First Shopperson—in shop 
employing more than five 
employees 382.50 

(c) General Butcher 375.40 
(d) Smallgoodsperson 375.40 
(e) Filler Operator 336.50 
(f) Linker and Table Hand 336.50 
(g) Salesperson 351.30 
(h) Cashier 344.20 
(i) Wrapper and Packer 335.00 
(j) Counterhand 335.00 
(k) Cleaner 326.00 
(1) When a General Butcher is 

required by the employer to 
accept temporary responsi- 
bility additional to his/her 
normal duties he/she shall 
be paid the rate equal to a 
First Shopperson as speci- 
fied in this subclause. 

(2) Adult employees (supermarkets) 
(a) Supermarket Butcher 414.70 
(b) Wrapper. Packer, Pricer, 

Cabinet Attendant 355.20 
(c) Cleaner 326.00 

(3) Employees in meat auctions, wholesale, 
contract caterers, prepacking and export 
processing establishments 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 
ment 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 

$ 
ment 

$ $ 

378.20 8.00 386.20 

382.50 8.00 390.50 
375.40 8.00 383.40 
375.40 8.00 383.40 
336.50 8.00 344.50 
336.50 8.00 344.50 
351.30 8.00 359.30 
344.20 8.00 352.20 
335.00 8.00 343.00 
335.00 8.00 343.00 
326.00 8.00 334.00 

8.00 422.70 

8.00 363.20 
8.00 334.00 

(a) General Butcher 360.50 8.00 368.50 
(b) Boner 363.90 8.00 371.90 
(c) Slicer 344.50 8.00 352.50 
(d) Carcass Pretrimmer 330.50 8.00 338.50 
(e) Electric Meat Saw Operator 314.60 8.00 322.60 
(0 Meat Lumper (Auction 

Room) 331.40 8.00 339.40 
(g) Filler Operator 324.90 8.00 332.90 
(h) Chiller Hand 322.60 8.00 330.60 
(i) Strapping or Wiring Ma- 

chine Operator 314.60 8.00 322.60 
(j) Operator of Electric Wizard 

Knife 314.60 8.00 322.60 

(k) Spotter or Quality Control 
Tester 

(1) Employee in Prepacking 
Section whose work in- 
cludes pricing 

(m) Wrapper and Packer 
(n) Carton Room Employee, 

being an employee who 
makes up cartons, stockine- 
tes, hessian wraps or poly- 
thene or who stencils car- 
tons 

(0) General Hand 

(4) Employees in saleyards and 
slaughtering establishments 

(a) (i) Slaughterperson (on 
rail beef) 

(ii) Slaughterperson (on 
rail mutton chain and 
dead rail system) 

(iii) Slaughterman (solo) 
(b) Crutcher or Dagger 
(c) Head Skinner (when not 

part of slaughtering duties) 
(d) Trimmer 
(e) Dehorner and Tbnguer 
(f) Jaw Puller, Head Trimmer 

and Head Splitter 
(g) Head Splitter (Mutton or 

Goats) 
(h) Tally Clerk 
(1) Viscera Separator 
(j) Hide Salter 
(k) (i) Skin Shed Hand 

(ii) Classer and/or Grader 
of Skins 

(1) Gambrel and Spreader In- 
serter 

(m) Operator of Rumbler Clean- 
ing Roller and Skids 

(n) Spray Washer 
(o) Weight Recorder 
(p) Brander (including labelling 

of carcass) 
(q) Stockperson or Penner Up 
(r) Chiller Hand 
(s) Watchperson or Caretaker 
(t) Laundry Hand 

(u) Canteen Employee 
(v) General Hand 
(w) Quality Standards Officer 

(Aus Meat) 
(x) Scale System Operator 
(y) Grader 

(5) Employees in by-products 
processing establishments 

(a) Operator of Continuous 
Rendering Processing Plant 

(b) Blood Cooker or Separator 
Operator 

(c) Employee in Condemned 
Area 

(d) Operator of Hasher Washer 
(e) By-products Employee not 

otherwise classified 

(6) Drivers of motor vehicles 
(a) Not exceeding 1.2 tonnes 

capacity 
(b) Exceeding 1.2 tonnes and 

not exceeding 3 tonnes ca- 
pacity 

8.00 341.20 

8.00 331.60 
8.00 331.60 

8.00 322.60 
8.00 322.60 

8.00 386.10 

00 371.90 
00 371.90 
00 353.70 

00 344.70 
00 338.50 
00 338.50 

00 338.50 

00 338.50 
00 337.90 
00 334.70 
00 333.00 
00 328.40 

00 396.10 

00 332.00 

00 332.00 
00 329.40 
00 327.70 

00 322.60 
00 327.90 
00 330.50 
00 322.60 
00 322.60 
00 322.60 
00 322.60 

00 341.20 
00 337.90 
00 341.20 

00 342.50 

00 334.30 

00 334.30 
00 322.60 

00 322.60 

I.OO 351.10 

S.00 354.10 



Base Safety Mini- 
Rate Net mum 

Adjust- Rate 
ment 

$ S $ 
(c) Exceeding 3 tonnes and 

under 6 tonnes capacity 349.80 8.00 357.80 
For each complete tonne 
over 5 tonnes capacity 87 
cents additional margin, 
provided that the maximum 
shall not exceed $13.11. 

(d) Driver of Fork Lift 
(e) Driver of articulated vehicle 

Exceeding 8 tonnes capacity 
For each complete addi- 
tional tonne, 58 cents addi- 
tional mpgin, provided that 
the maximum amount shall 
not exceed $12.02. 
Drivers of loaded motor ve- 
hicles (except tractors) 
drawing a loaded trailer (not 
to include a mechanical 
horse), $1.45 per day extra. 

(f) Driver of Tractor 

(7) Employees in freezers 
(a) Freezer Hand (i.e., an em- 

ployee who is required to 
work in a temperature be- 
tween minus 15 degrees 
Celsius (4 degrees Fahren- 
heit) and 0 degrees Celsius 
(32 degrees Fahrenheit) 331.40 8.00 339.40 

(b) Employees required to work 
in a temperature below 
minus 16 degrees Celsius (4 
degrees Fahrenheit) shall be 
paid $1.45 per day extra; 
provided that if the tempera- 
ture is below minus 18 de- 
grees Celsius (0 degrees 
Fahrenheit), he/she shall be 
paid $2.80 per day extra; 
and if the temperature is 
below minus 23 degrees 
Celsius (minus 10 degrees 
Fahrenheit), he/she shall be 
paid $5.60 per day extra. 

(8) Employees in bacon curing and 
smallgoods making establishments 

(a) Pork Slaughtering and 
Breaking Up Sections: 
Slaughterperson 363.90 8.00 371.90 
Flair Puller 331.0) 8.0) 339.00 
Scales Clerk 329.60 8.00 337.60 
Stockperson and/or Penner 

Up 320.00 8.00 328.00 
Chiller Labourer 322.60 8.00 330.60 
Labourer on Slaughter Floor 314.60 8.00 322.60 
Boner 363.90 8.00 371.90 
Breaking Up Hand 335.40 8.00 343.40 
Trimmer 335.40 8.00 343.40 
Knife Hand, trimming meat 

pieces and bones received 
from the pork breaking up 
team 335.40 8.00 343.40 

Viscera Separator 326.70 8.00 334.70 
General Hand 314.60 8.00 322.60 
Intrascope Operator 329.90 8.00 337.90 

(b) Curing Section: 
Making Pickle and/or Pickle 

Pumper 335.40 8.00 343.40 
Bacon and Ham Himer 323.20 8.00 331.20 
Dry Salter 323.20 8.00 331.20 
General Hand 314.60 8.00 322.60 

(c) Yard Section: 
Yard Hand 314.60 8.00 322.60 

(d) Smallgoods Section: 
Smallgoodsmaker 360.50 8.00 368.50 
Butcher 360.50 8.00 368.50 
Smallgoods Seller from ve- 

hicle who collects cash 365.50 8.00 373.50 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 

$ 
ment 

£ $ 
Boner 363.90 

$ 
8.00 371.90 

Sheer 344.50 8.00 352.50 
Rasher Machine Operator 340.20 8.00 348.20 
Salter 340.20 8.00 348.20 
Cooker 340.20 8.00 348.20 
Knife Hand, removing ex- 

cess fat from meat in the 
Pressed Meat Cooking 
Section 335.20 8.00 343.20 

Trimming Ham or Bacon 
pieces or cutting Lard 328.00 8.00 336.00 

Packing Room Hand 323.20 8.00 331.20 
Despatch 329.90 8.00 337.90 
Fillerperson 324.90 8.00 332.90 
Linker 324.90 8.00 332.90 
Operator. Linker Machine 324.90 8.00 332.90 
Operator, Knobbing Ma- 

chine where not attached 
to filling machine 324.90 8.00 332.90 

Operator, Slicing Machine 
not including rasher ma- 
chine 324.90 8.00 332.90 

Tablehand 324.90 8.00 332.90 
General Hand 314.60 8.00 322.60 

(e) Canning Section: 
Extract Maker 
Copper Hand 
Evaporator Operator 
Open Copper 
Fillerperson 
Packer or Canning Hand 
General Hand 

(f) Miscellaneous Section: 
By-Products Employees op- 

erating machinery 314.60 8.00 322.60 
Smoke and Drying Room 

employees 323.20 8.00 331.20 
Labourer (cleaning skids, 

gambrels, rollers and 
other equipment) 314.60 8.00 322.60 

Loader and/or Lumper 331.40 8.00 339.40 
Watchperson or Caretaker 314.60 8.00 322.60 
Gatekeeper 314.60 8.00 322.60 
General Hand 314.60 8.00 322.60 

(9) Employees in pet food establishments 
Boner and/or Skinner 360.50 8.00 368.50 
Trimmers and/or Slicers 356.90 8.00 364.90 
Cutting and/or Mincing Ma- 

chine Operator 331.10 8.00 339.10 
Counterhand 337.40 8.00 345.40 
Knife Hand—an employee 

who may use a knife, 
shears or scissors to trim 
dirt or hair or slice meat 
prior to being weighed 332.70 8.00 340.70 

Wrappers or Packers 323.60 8.00 331.60 
Strapping or Wire Machine 

Operator 314.60 8.00 322.60 
General Hand 314.60 8.00 322.60 

(10) Employees in casing sections or establishments 
General Hand 346.50 8.00 354.50 

(11) Apprentices: The minimum weekly wage rate of 
apprentices shall be based on the percentage of the total 
wage applicable to a General Butcher, as follows: 

(a) Four year term % 
First year 40 
Second year 50 
Third year 75 
Fourth year 95 

(b) Three year term % 
First year 50 
Second year 75 
Third year 95 

349.80 8.00 357.80 

362.60 8.00 370.60 

348.80 8.00 356.80 

335.20 8.00 343.20 
323.90 8.00 331.90 
323.90 8.00 331.90 
323.90 8.00 331.90 
324.70 8.00 332.70 
323.20 8.00 331.20 
314.60 8.00 322.60 



1290 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(12) Junior employees (other than those in casing 
sections, retail establishments including supermarkets or 
those employed as drivers of motor vehicles) and subject to 
Clause 25.—Junior Employees: 

The minimum weekly wage rates of juniors shall be 
based on the following percentage of the total wage 
applicable to a General Hand as defined in subclause 
(3)(o) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(12A) Junior employees (Retail Establishments other than 
supermarkets): 

The minimum weekly wage rates of juniors shall be 
based on the following percentage of the total wage 
applicable to a Cleaner as defined in subclause (l)(k) 
of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(13) Junior employees (Supermarkets) 

Junior employees employed on all or any of the 
duties of a wrapper/packer/pricer/cabinet attendant, 
shall be paid as follows: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

Junior employees employed solely to perform the 
end of day clean up shall be paid the following 
percentage of the total wage applicable to a cleaner 
pursuant to subclause (2)(c) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(14) (a) Junior employees—drivers of motor vehicles 

Rates of Pay—(% of wage payable to Adult 
Employee for capacity of vehicle being driven) 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 and over years of age 100 

(b) No junior employee under 17 years of age shall be 
permitted to have sole charge of a motor vehicle. 

(15) Junior employees—casing section—subject to 
Clause 25.—Junior Employees: 

The minimum weekly rate of wage of juniors shall 
be based on the percentage of the General Hand rate 
expressed in subclause (10) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(16) Adult leading hands 

Any employee who is placed in charge for not less than 
one day of: 

Not less than three and not more than ten other 
employees, shall be paid per week extra, an all purpose 
rate of $11.50. 

More than ten and not more than twenty employees, 
shall be paid per week extra, an all purpose rate of 
$17.95. 

More than twenty other employees, shall be paid per 
week extra, an all purpose rate of $23.60. 

PERMANENT BUILDING SOCIETIES 
(ADMINISTRATIVE AND CLERICAL OFFICERS) 

AWARD 1975 
No. 26 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Home Building Society. 

No. 131 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 21 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 34.—Home Building Society—Classification 

Structure and Rates of Pay: Delete paragraph (a) of 
subclause (2) of this clause and insert in lieu thereof— 

(2) The following shall be the minimum rates of pay for 
employees covered by this award employed by Home 
Building Society: 

(a) Adult employees 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Annum Per Annum Per Annum 

S $ $ 
(i) Grade 1— 

General 18,825-19.238 417 19.242-19,655 
(ii) Grade 2— 

Advanced 
General Clerk 19,749-20,564 417 20.166-20,981 

(tii) Grade 3— 
Senior Clerk 21,074-21.990 417 21,491-22,407 

(iv) Grade 4— 
Specialists 22,191-24.088 417 22,608-24.505 

(v) Grade 5— 
Supervisor/ 
Senior 
Specialist 24,225-25.758 417 24.642-26.175 

The adjustment of $417.00 per annum reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 



extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

R.A.C. PATROL AND MECHANICAL SERVICES 
AWARD 1993 

No. A 14 and 1235 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Royal Automobile Club of WA 
(Incorporated) 

and 
Metals and Engineering Workers' Union— 

Western Australian Branch 
No. 444 of 1994. 

R.A.C. Patrol and Mechanical Services Award 1993 
No. A 14 and 1235 of 1988. 

COMMISSIONER A.R. BEECH. 
9 May 1994. 

Order. 
HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and Ms S. McGurk on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the R.A.C. Patrol and Mechanical Services 
Award 1993 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 5th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles December 1993 

2. Arrangement 
3. Area 
4. Scope 

4A. Division of Award 
5. Definitions 

Part I—General 
6. Structural Efficiency 
7. Award Modernisation 
8. Annual Leave 
9. Long Service Leave 

10. Union Organisation 
11. Contract of Service 
12. Payment of Wages 
13. Uniforms 
14. First Aid Kit 
15. Representation 
16. Committee Representation 
17. Duration of Award 
18. Public Holidays 
19. Training 
20. Avoidance of Industrial Disputes 

Part 11—Road Service Employees 

21. Wages 
22. Hours 
23. Rosters 
24. Meals 
25. Overtime 
26. Penalty Rates 
27. Sick Leave 
28. Tools 
29. Transport 
30. Amenities 

Part III—Mechanical Services 
31. Wages 
32. Hours 
33. Rostered Days Off 
34. Meals 
35. Overtime 
36. Sick Leave 
37. Tools and Equipment 
38. On-Site Inspections 

Schedule 1. Parties to Award 
Schedule 2—Liberty to Apply 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause from the award. 

3. Clause 4A.—Division of Award: Delete this clause and 
insert in lieu the following— 

4A.—Division of Award. 
This Award shall be divided into three parts. 
Part I - General which shall apply to all 

classifications covered by this 
Award 

Part 11 - Road Service which shall apply to 
RAC Levels 2, 3 and 4. 

Part III - Mechanical Services which shall 
apply to RAC Levels 1, 5, 5A and 6. 

4. Clause 5.—Definitions: Delete subclauses (8) to (14) 
inclusive and insert in lieu the following— 

(8) "Day Road Service Employee" means a Road 
Service Employee who works from 11.24 a.m. to 
7.00 p.m. Monday to Friday, excluding public 
holidays. 

(9) "RAC Level 1 (95.8%)" means a Mechanical 
Services Employee whose principal duties are to 
assist RAC Level 5 as required and to clean the 
workshop and vehicle inspection equipment. 
Typically, these duties will involve those of a 
Trades Assistant or Service Attendant. 

An employee of this level will undertake 
training in accordance with the RAC training 
programme to achieve and maintain the required 
level of skill and competence. 

(10) "RAC Level 2 (100%)" means a Road Service 
Employee who holds a Trades Certificate or 
Tradeperson's Rights Certificate relevant to the 
operations of the RAC. This is the entry level 
classification for RAC Level 3 employees while 
they undertake induction training and perform 
appropriate duties under close supervision. 

(11) "RAC Level 3 (106.1%)" means a Road Service 
Employee who has successfully completed the 
RAC induction training, is familiar with the duties 
associated with this level and who works without 
supervision. The principal duties are to render 
assistance to motorists in accordance with RAC's 
road service including the making of minor repairs 
and adjustments. Such duties to include any 
reasonable duties associated with the RAC's road 
service. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(12) "RAC Level 4 (115%)" means a Road Service 
Employee who satisfies at least the requirements 
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of RAC Level 3 and in addition undertakes the 
additional duties below as directed by the Club. 

• Training newly appointed RAC Level 2 
employees. 

• Control room relief work. 
• Assistance of RAC Level 3 employees. 
An employee at this level will have successfully 

completed RAC training relevant to the additional 
duties above and will undertake training in 
accordance with the RAC training programme on 
an ongoing basis in order to achieve and maintain 
the required level of skill and competence. 

(13) "RAC Level 5 (125.1%)" means a Mechanical 
Services Employee who has successfully com- 
pleted induction training, has a sound knowledge 
of the duties associated with this level, and who 
works either in a branch or on site as directed by 
the RAC. 

The principal duties associated with the level 
may include: 

• Inspect and report on vehicles on RAC 
premises or elsewhere, and provide technical 
and motoring advice to members. 

• Inspect and report on vehicles and compo- 
nents after accident, failure or repair. 

• Allocation of inspections and the recording 
of inspection statistics. 

An employee at this level will undertake training 
in accordance with the RAC training programme 
on an ongoing basis in order to achieve and 
maintain the required level of skill and compe- 
tence. 

(14) "RAC Level 5A (125.1%)" means a Mechanical 
Services Employee who satisfies the requirements 
of both RAC Level 3 and RAC Level 5 and who 
routinely undertakes the duties associated with 
either level as directed by the RAC. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(15) "RAC Level 6 (131.1%)" means a Mechanical 
Services Employee who at least satisfies the 
requirements of RAC Level 5 and in addition, in 
respect of RAC Level 5, ensures the department 
operates to a satisfactory standard and who 
provides technical and work advice to those 
employees. The principal duties associated with 
this level are to oversee RAC Level 5 and ensure 
that vehicle inspections are carried out and 
technical advice is given in an efficient manner. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(16) "Weekly Base Rate of Pay" means a paid rate. 
5. Clause 19.—^Training: 

A. Rename paragraph (d) of subclause (3) of this 
clause as (c). 

B. Delete subclause (4)(a) of this clause and insert in 
lieu the following— 
(4) (a) Road Service Employees: 

In-house training will normally be 
conducted during ordinary working 
hours without loss of pay. 

6. Clause 21.—Wages: Immediately before this clause, 
delete the heading 'Part II—Patrols' and insert in lieu the 
following new title— 

PART II—Road Service Employees 

7. Clause 21.—Wages: Delete subclauses (1) and (2) of 
this clause and insert in lieu the following— 

(1) The weekly base rate for Road Service Employees 
shall be: 

Classification $ 
RAC Level 2 (100%) 417.20 
RAC Level 3 (106.1%) 442.50 
RAC Level 4 (115%) 479.78 

(2) Notwithstanding the rate expressed in subclause 
(1) hereof a Road Service Employee working 
shifts shall be paid a weekly rate of pay to be 
known as the "composite rate of pay" which shall 
be an amount equal to the weekly base rate plus 
the average of the amount payable for shift and 
weekend penalties worked by a Road Service 
Employee for the period of the roster provided that 
the rate expressed in this clause shall be automat- 
ically adjusted according to variations from time 
to time in the shift roster. 

8. Clause 22.—Hours: Delete subclause (3) of this clause 
and insert in lieu the following— 

(3) Except at regular changeover of shifts an em- 
ployee will not be rostered for more than one shift 
in any twenty-four hours—provided that the hours 
of duty and the spread of hours specified in this 
clause may be varied by mutual consent between 
the R.A.C. and the Union. 

9. Clause 24.—Meals: Delete subclauses (4)(b), (5) and 
(7) of this clause and insert in lieu the following— 

(b) Meal breaks to be taken on all other days than 
described in (a) and also those taken from 
Monday to Friday between the hours of 
4.31p.m. and 10.23a.m. shall be taken at the 
R.A.C's depots or at the Patrol's place of 
residence, as directed by the R.A.C. 

(5) When an employee is required for duty during any 
meal time asrescribed in subclause (1) or (2) of 
this clause whereby the meal time be postponed 
he/she shall be paid at overtime rates until 
released to obtain a meal. 

(7) A second meal break being necessitated by 
continuous overtime at the completion of a 
rostered shift or the ordinary hours of work for a 
day Road Service Employee shall begin 1172 
hours after the commencement of duty. 

10. Clause 27.—Sick Leave: Replace the words 'em- 
ployee' and 'worker' wherever they appear in this clause 
with the words 'Road Service Employee'. 

11. Clause 31.—Wages: Delete subclause (1) of this 
clause and insert in lieu the following— 

(1) The weekly rate for Mechanical Services Employ- 
ees shall be: 

$ 
(a) RAC Level 1 (95.8%) 399.80 
(b) RAC Level 5 (125.1 %) 522.10 
(c) RAC Level 5A (125.1%) 522.10 
(d) RAC Level 6(131.0%) 546.50 

12. Clause 32.—Hours: Delete subclauses (1) and (2) of 
this clause and insert in lieu the following— 

(1) The ordinary hours of work shall be 37.5 hours per 
week excluding meal breaks to be worked on any 
five days of the week. 

(2) Mechanical Service Employees (excluding RAC 
Level 5A) undertaking on-site inspections shall 
operate directly from home and may use their 
discretion as to actual start and finish times, meal 
breaks etc, within the period 8.00am to 5.30pm. 

(3) RAC Level 5A will commence at 8.30am either 
from home or headquarters as directed. 
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(4) Weekend Inspections: Where ordinary hours are 
worked on a Saturday or Sunday, they shall be 
paid at time and a half, and time and three quarters 
respectively. 

13. Schedule 1—Parties to Award: Immediately after this 
schedule insert the following new schedule— 

Schedule 2—Liberty to Apply. 
The Metals and Engineering Workers' Union— 

Western Australian Branch reserves the right to seek 
inclusion of classifications reflecting 110% and 135% 
during the life of this award. 

14. Replace the words 'Patrol', 'Patrol's' and 'Patrols' 
with the words 'Road Service Employee', 'Road Service 
Employee's' and 'Road Service Employees' as appropriate 
wherever they appear throughout the entire award. 

RADIO AND TELEVISION EMPLOYEES' AWARD 
No. R 3 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 

Branch) 
and 

Hills Industries Ltd and Others. 
No. 208 of 1994. 

Radio and Tblevision Employees' Award 
No. R 3 of 1980. 

COMMISSIONER A.R. BEECH. 
5 May 1994. 

Order. 
HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Radio and Tblevision Employees' Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) The minimum rates of wage payable weekly to 

employees covered by this award shall be as follows: 
(a) Adults: Safety Net 

Rate Adjustment Total Rate 
Per Week Payment Per Week 

$ $ $ 
Radio-Tfelevision 

Serviceperson 
(Grade 1) 448.20 8.00 456.20 

Radio-Tfelevision 
Serviceperson 418.90 8.00 426.90 

Car Radio Installer 353.30 8.00 361.30 
Antenna and/or 

"Ifelevision Installer 353.30 8.00 361.30 
Assembler 340.60 8.00 348.60 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

SOFT FURNISHINGS AWARD 
No. A 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Dubrov Pty Ltd T/A "Innovation" and Others 

No. 310 of 1994. 

Soft Furnishings Award 
No. A 23 of 1982. 

COMMISSIONER A.R. BEECH. 
29 April 1994. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 29th day of 
April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 45.— 

Traineeships add the following: 
46. Career Start Traineeships 
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2. Clause 45.—Traineeships: Immediately following this 
clause add a new clause as follows: 

46.—Career Start Traineeships. 
(1) Objectives 

(a) The Career Start Traineeships Scheme pro- 
vides for the possibility of greater amounts 
of structured training time and longer periods 
of traineeship through an enhanced Austra- 
lian Traineeships System, and provides a 
bridge to the new Australian Vocational 
Certificate Training System. 

(b) The object of this clause is to provide for the 
terms and conditions of employment, includ- 
ing the rates of pay, applicable to persons 
engaged under the Career Start Traineeships 
Scheme. 

(c) The purpose of these arrangements is to 
provide vocational training consistent with 
the needs of industry and general skills 
appropriate to the workforce, and to enhance 
the skill levels and future employment 
prospects of career start trainees. This is to 
be achieved through various vocational edu- 
cation and training pathways including a 
combination of work, education and struc- 
tured training. 

(d) An objective of this clause is to provide 
vocational education and training pathways 
that maximise credit transfer and articulation. 

(e) It is the intention of the parties to encourage 
development of pilot projects and the im- 
plementation of the Australian Vocational 
Certificate Training Scheme. 

(f) An objective of the Career Start Traineeships 
Scheme is to provide additional employment 
and training opportunities for young people. 
Accordingly, these opportunities shall be 
provided to the fullest extent possible. Exist- 
ing employees shall not be displaced from 
employment by career start trainees. 

(2) Definitions 
(a) Career Start Traineeships is a system of 

training comprising structured training with 
an employer and it will include training in a 
Technical and Further Education College or 
other training provider approved by the 
appropriate state training authority. 

(b) Training agreements mean agreements for 
Career Start Traineeships that are registered 
with the appropriate state training authority 
or under the provisions of the appropriate 
state training legislation. 

(c) Career start trainees are employees who are 
bound by training agreements registered with 
the appropriate state training authority. 

(d) Australian Vocational Certificate trainees are 
employees who are bound by training agree- 
ments and undertaking Australian Vocational 
Certificate Training System courses. 

(e) Structured training shall mean formal in- 
struction and closely supervised practice 
directly related to that instruction that is 
undertaken away from the job as part of a 
training agreement. 

(3) Training Conditions 
(a) Career start trainees shall attend approved 

structured training courses or programmes 
prescribed in the relevant training agree- 
ments or as notified to the trainees by the 
appropriate state training authority. 

(b) Career start trainees may be engaged by 
employers registered with the appropriate 
state training authority. The employer shall 

ensure that career start trainees are permitted 
to attend prescribed off-the-job training 
courses and are provided with on-the-job 
training approved by the appropriate state 
training authority. 

(c) The employer shall provide a level of 
supervision that is in accordance with the 
approved training plan during traineeship 
periods. 

(d) The employer agrees that overall training 
programmes are monitored by officers of the 
appropriate state training authority and that 
training records or work books may be 
utilised as part of this monitoring process. 

(4) Employment Conditions 
(a) A career start trainee shall be engaged as a 

full time employee, for a traineeship of a 
minimum period of one year, provided that 
the career start trainee shall be subject to a 
satisfactoiy probation period of up to one 
month. Career start traineeships shall be: 

(i) for career start trainees with a year 10 
or lesser general education achieve- 
ment, up to two years' duration; 

(ii) for career start trainees who have com- 
pleted year 11 studies, up to 18 months' 
duration; or 

(iii) for career start trainees who have com- 
pleted year 12 studies, of one year's 
duration. 

(b) A career start trainee with year 10 or lesser 
level of general education achievement shall 
spend the amount of time in structured 
training specified in the registered training 
agreement. This shall be: 

(i) during the first year, on average, up to 
50 per cent of ordinary working hours 
each week; 

(ii) where the traineeship extends beyond 
the first year, on average up to 35 per 
cent of ordinary working hours each 
week during this period. 

(c) A career start trainee who has completed year 
11 studies shall spend the amount of time in 
structured training specified in the registered 
training agreement. This shall be: 

(i) during the first year, on average, up to 
35 per cent of ordinary working hours 
each week; 

(ii) where the traineeship extends beyond 
the first year, on average, up to 25 per 
cent of ordinary working hours each 
week during this period. 

(d) A career start trainee who has completed year 
12 shall spend the amount of time in 
structured training specified in the registered 
training agreement. This shall be, on average, 
up to 25 per cent of ordinary working hours 
each week. 

(e) Notwithstanding the foregoing, an employer 
or employer organisation respondent to this 
award and the relevant union may, by 
agreement in writing and with the consent of 
the relevant state training authority, vary the 
duration of the traineeships and the extent of 
structured training. 

(f) The career start trainee is permitted to be 
absent from work without loss of continuity 
of employment to attend the structured 
training in accordance with the training 
agreement 

(g) Where the employment of a career start 
trainee by an employer is continued after the 



completion of the traineeship period, such 
traineeship period shall be counted as service 
for the purposes of the award and long 
service leave entitlements. 

(h) The training agreement may restrict the 
circumstances under which the career start 
trainee may work overtime and shift work in 
order to ensure the training programme is 
successfully completed. When overtime and 
shift work are worked the relevant penalties 
and allowances of the award based on the 
trainee wage will apply. No career start 
trainee shall work overtime or shift work on 
their own, or where it is inconsistent with the 
provisions of the award. 

(i) All other terms and conditions of the 
relevant awards applicable in the 
workforce at which the career start 
trainee is employed, shall apply unless 
specifically varied by this award. 

(ii) The union shall be afforded reasonable 
access to career start trainees for the 
purposes of explaining the role and 
functions of the union. 

(5) Wages 

(a) The weekly wages payable to career start 
trainees shall be calculated by: 

STOREMEN INDEPENDENT WOOLDUMPERS PTY 
LTD AWARD 1982 
No. A 36 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Independent Wooldumpers Pty Ltd. 
No. 202 of 1994. 

Storemen Independent Wooldumpers Pty Ltd 
Award 1982 No. A 36 of 1982. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Storemen Independent Wooldumpers Pty 
Ltd Award 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 14th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

(i) determining the hourly rate applicable 
to the relevant age as prescribed in the 
state award that would otherwise be 
applicable to the career start trainee; and 

(ii) multiply that hourly rate by the number 
of weekly ordinary hours, less the 
average weekly time specified in the 
registered training agreement to be 
spent in structured training. 

(b) The weekly wage shall be the rate of pay for 
all purposes. 

(c) (i) The terms of this clause operate in 
conjunction with a Commonwealth 
Government scheme, under which, if 
weekly wages calculated using the 
method outlined above fall below 
$125.00 for those under 18 years old and 
$150.00 for those 18 years and over, the 
Commonwealth will provide a supple- 
mentary allowance to bring the total 
income of career start trainees up to 
those levels. 

(ii) In the event that the Commonwealth 
Government reduces these minimum 
income maintenance levels, the terms of 
this clause will be reviewed. 

Schedule. 
. Clause 10.—Wages: Delete subclause(l) of this Clause 
insert in lieu the following: 

(1) WAGE RATES—ADULT 
Operative from 
14 April 1994 

Base Safety Net Award 
Rate Adjustment Rate 

$ $ $ 
Storeman Grade 1— 
Any other function not 
elsewhere included 
Assisting at dump press 
Core sampling, by hand 
Cutting bands to length 
for unitising 
Fadging or boodling 
Feeding wool into blend- 
ing machines 
Handling dried or semi- 
dried skins 
Head marking or brand- 
ing head of bale at re- 
ceival or weighing 
Inserting lot plates or di- 
viders 
Kicking back 
Lobbing 
Opening or closing bales 
Pushing into or taking 
from elevators or drops 
Sampling 
Sewing 
Weight adjusting 
Wheeling baskets 
Stacking including oper- 
ating stacking machine 
Hand tracking 
Transporting bales by 
tow-motor or other self- 
propelled vehicle v/ithout 
power operated attach- 
ments (one trailer only) 
Unitising or banding of 
dumped bales 360.10 8.00 368.10 
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Operative from 
14 April 1994 

Safety Net 
Adjustment 

Storeman Grade 2— 
Breaking out of specified 
bales for shipping show- 
ing or blending 
Breaking out from rail 
trucks or breaking down 
stacks of wool 
Port marking and brand- 
ing wool for shipment 
Operating and in charge 
of dump press 
Transporting bales by 
tow-motor or other self- 
propelled vehicle without 
power operated attach- 
ments (two or more trail- 
ers) 
Storeman Grade 3— 
Handling or hanging or 
drying green skins (in- 
cluding trottering or 
sheepskins) 
Handling hides including 
stacking and unstacking 
Operating and in charge 
of skin press 
Operating forklift or 
other self-propelled vehi- 
cle with power operated 
attachments used for lift- 
ing, transporting or stack- 
ing of bales 
Operating bale tumbler 
and conveyor turntable or 
spur gates on receival 
system— 
Sheetman or fossicker 
Wool pressing on show 
floor or working singly or 
operating hand press 
Storeman Grade 4— 
Leader of gang including 
a gang leader on interlot- 
ting prior to showing or a 
gang leader positioning 
or tightening up on show 
floor 
Classing skins, furs or 
hides 
Operating gantry multi- 
ple bale unloader 
Sworn weigher or em- 
ployee (including forklift 
driver) recording or car- 
tying out clerical func- 
tions in receiving, weigh- 
ing , delivering or ship- 
ping of bales including 
notifying locations of 
bales by radio 
Storeman Grade 5— 
Employee in charge of an 
out store 
Head shipping clerk 
Man in charge of skin or 
hide or produce store 

Operating container han- 
dling equipment 
Show floor leading hand 
Storeman Grade 6— 
Operating core and/or 
grab sampling machine 
Wool Classer— 
Classing or sorting wool 
with or without mechani- 
cal aids in rehandling de- 
partments or stores 
Overlooker— 
Overlooker in rehandling 
department overlooking: 
2 to 5 employees 
6 or more employees 

370.30 8.00 378.30 

370.60 8.00 378.60 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
14 April 1994. 

The award rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

375.00 8.0) 383.00 

SUPERMARKETS AND CHAIN STORES (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

No. A 26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Coles Supermarkets Australia and Another. 
No. 200 of 1994. 

Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 

No. A 26 of 1982. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

That the Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 14th day 
of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) Adults Rate per week Rate per week 

for employees for employees 

378.00 8.00 386.00 

388.90 8.00 396.90 

(a) Probationary Storeworicer 
Base Rare 
Safety Net Adjustment 
Awaid Rale 

(b) Storeworicer Grade 1 
(i) During first 3 months' 

service 
Base Rate 
Safety Net Adjustment 
Awaid Rate 

(ii) After 3 months' service 
Base Rate 
Safety Net Adjustment 
Award Rate 

(iii) After 12 months' serv- 
ice 
Base Rate 
Safety Net Adjustment 
Awaid Rate 

of Coles 
Supermarkets 

Australia 
$ 

of Woolworths 
(W.A.) Ltd 
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Rate per week 
for employees 

of Coles 
Supermarkets 

Australia 
$ 

Rate per week 
for employees 
of Woolworths 

(W.A.) Ltd 

(c) Storeworker Grade 2 
(i) During first 3 months' 

service 
Base Rate 398.50 412.40 
Safety Net Adjustment 8.00 8.00 
Award Rate 406.50 420.40 

(ii) After 3 months' service 
Base Rate 402.40 416.50 
Safety Net Adjustment 8.00 8.00 
Award Rate 410.40 424.50 

(iii) After 12 months' serv- 
ice 
Base Rate 406.20 420.40 
Safety Net Adjustment 8.00 8.00 
Award Rate 414.20 428.40 

(d) Storeworker Grade 3 
(i) During first 3 months' 

service 
Base Rate 403.70 417.80 
Safety Net Adjustment 8.00 8.00 
Award Rate 411.70 425.80 

(ii) After 3 months'service 
Base Rate 407.50 421.80 
Safety Net Adjustment 8.00 8.00 
Award Rate 415.50 429.80 

(iii) After 12 months' serv- 
ice 
Base Rate 411.50 425.90 
Safety Net Adjustment 8.00 8.00 
Award Rate 419.50 433.90 

(e) Storeworker Grade 4 
(i) During first 3 months' 

service 
Base Rate 416.60 431.20 
Safety Net Adjustment 8.00 8.00 
Award Rate 424.60 439.20 

(ii) After 3 months' service 
Base Rate 420.40 435.10 
Safety Net Adjustment 8.00 8.00 
Award Rate 428.40 443.10 

(iii) After 12 months' serv- 
Base Rate 424.40 439.30 
Safety Net Adjustment 8.00 8.00 
Award Rate 432.40 447.30 

(f) A storeworker who is re- 
quired by the employer to be 
in charge of a store or ware- 
house or other employees, 
shall be paid the following all 
purpose amount in addition to 
the rate prescribed in para- 
graphs (b), (c), (d) and (e) of 
this subclause— 

(i) If placed in charge of a 
store or warehouse 
with no other employ- 
ees or if placed in 
charge of less than 3 
other employees 12.30 12.70 

(ii) If placed in charge of 3 
or more other employ- 
ees but less than 10 
other employees 22.40 23.20 

(iii) If placed in charge of 
10 or more other em- 
ployees 40.50 41.90 

The above rates include an amount for a Safety Net 
Adjustment of $8.00 awarded in accordance with the State 
Wage Decision 1993 which may be absorbed into overaward 
payments existing as at 14 April 1994. 

The award rate set out in this subclause, which includes 
the Safety Net Adjustment also set out in this subclause, 
shall be paid for all purposes of the award. 

THEATRICAL EMPLOYEES (PERTH THEATRE 
TRUST) AWARD 

No. 9 of 1983. 
No. A 9 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Perth Theatre Trust. 
No. 339 of 1994. 

Theatrical Employees (Perth Theatre Trust) Award 
No. 9 of 1983. 

No. A 9 of 1983. 
COMMISSIONER S.A. KENNEDY. 

3 May 1994. 
Order. 

WHEREAS having heard Mr C. Smyth, by leave, on behalf 
of the applicant union and Ms J. Sheridan by warrant on 
behalf of the respondent; and 

Whereas this application (which proceeded before the 
Commission by consent) is for variations to Clause 
5.—Rates of pay of the Theatrical Employees (Perth Theatre 
Trust) Award No. 9 of 1983 ("the Award"); and 

Whereas the increases sought are 2.5% pursuant to the 
Structural Efficiency Adjustment which became available in 
1992 (72 WAIG 191 at 201) and a further $8.00 (sought as 
an "interim" pending further developments in minimum 
rates adjustment discussions between the parties) which 
amount is actually allowed for pursuant to the safety net 
adjustment provided for under the current Wage Fixing 
Principles (Commission in Court Session, No. 1457 of 1993, 
(1994) 74 WAIG 198 at 201); and 

Whereas the parties have detailed the degree of consulta- 
tion within the enterprise to date and the progress towards 
a new award and towards the inclusion of minimum rates 
adjustments; and 

Whereas submissions have been made on the prospects 
for the relevant application of a national skills audit and the 
establishment of competencies; and 

Whereas the employer has stated that it is likely to be in 
a position to file for a new enterprise specific award in six 
to eight weeks; and 

Whereas, in consideration of all this and the fact of 
consent to the wage increases at this time, I have concluded 
that the application should be granted but on an interim basis 
with provision in the order that issues for a period of time 
during which the parties shall be expected to progress the 
application for a new award to the point of filing; and 

Whereas it is expected that at the same time as the 
application for a new award is dealt with it is expected that 
the parties will be able to demonstrate concrete progress 
towards establishment of minimum rates adjustments; and 

Whereas, in the event of no application in the terms of the 
above being filed, the parties shall be required to report back 
to the Commission and justify any further maintenance of 
the interim rates established as a result of this decision; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That pending 2. hereof, the rates in the following 
schedule shall apply in lieu of the rates provided 
in Clause 5.—Rates of Pay of the Theatrical 
Employees (Perth Theatre Trust) Award No. 9 of 
1983 with effect from the beginning of the first 
pay period on or after the 26th day of April 1994. 

2. That the order in 1. hereof shall apply pending a 
report back to the Commission on a date to be 
fixed no less than two months from the date of this 
order. 
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3. That Clause 2.—Arrangement be amended by 
adding the following "32. Parties". 

4. That a new clause as follows be added after Clause 
31.—Part Time Employment. 

32.—Parties. 

(1) The union party to this award is the West 
Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees). 

(2) The employer party to this award is the Perth 
Theatre Trust. 

(Sgd.) S.A. KENNEDY, 
3.1 Commissioner. 

Schedule. 

The following interim minimum weekly rates of pay shall 
apply in lieu of Clause 5.—Rates of Pay in the Tlieatrical 
Employees (Perth Theatre Trust) Award No. 9 of 1983 from 
the beginning of the first pay period commencing on or after 
the 26th day of April 1994 for a period of no less than two 
months after which the interim order per paragraph 1 of the 
decision in Matter No. 339 of 1994 shall be finalised one 
way or the other. 

Minimum Supple- Tbtal 
Rate mentary Minimum 

Payment Award 
Rate 

(1) Stage Management Section $ $ $ 
(a) Tfechnical Stage Manager 500.40 8.00 508.40 
(b) Stage Manager 472.40 8.00 480.40 
(c) Assistant Stage Manager 390.00 8.00 398.00 

(2) Mechanical Department $ $ $ 
(a) Workshop 

(i) Head carpenter 460.40 8.00 468.40 
(ii) Carpenter 

(iii) Carpenter's assistant 
406.30 8.00 414.30 
357.50 8.00 365.50 

(b) Stage 
(i) Head mechanist/head 

road manager 460.40 8.00 468.40 
(ii) Mechanist/head flyman/ 

road manager 406.30 8.0) 414.30 
(iii) Stage hand/flyman 357.50 8.00 365.50 

Loading for stage hands in charge of side/revolve truck: 8 per cent 
(3) Electrical/Lighting Department $ $ $ 

(a) Head electrician 460.40 8.00 468.40 
(b) Electrician/main switchboard 

operator 406.30 8.00 414.30 
(c) Electrical hand 357.50 8.00 365.50 

Loading for electrical hand who is required to operate spots/auxiliary 
switchboard/visual effects: 8 per cent 

(4) Audio Department $ $ $ 
(a) Head audio technician 460.40 8.00 468.40 
(b) Audio operator 406.30 8.0) 414.30 
(c) Audio hand 357.50 8.00 365JO 

N.B. Where there is no separate audio department the audio operator/hand 
shall be classified under (3) Electrical/Lighting Department. 

(5) Wardrobe Section $ $ $ 
(a) Workshop 

(i) Head of wardrobe 460.40 8.00 468.40 
(ii) Cutter/tailor/wigmaker/ 

milliner 406.30 8.00 414.30 
(iii) Seamstress/maintenance 

hand/buyer/costume jew- 
eller 357.50 8.00 365JO 

(b) Stage 
(i) Head of department 460.40 8.00 468.40 

(ii) Wardrobe hand/dresser/ 
valet 406.30 8.00 414.30 

(6) Property Department $ $ $ 
(a) Workshop 

(i) Property master/mistress 460.40 8.0) 468.40 
(ii) Property maker 406.30 8.00 414.30 

(iii) Property hand 357JO 8.00 365JO 
(b) Stage 

(i) Property master/mistress 460.40 8.00 468.40 
(ii) Property hand 357JO 8.00 365JO 

(7) Art Department $ $ $ 
(a) Scenic Artist 460.40 8.00 468.40 
(b) Assistant scenic artist 406.30 8.00 414.30 
(c) Artist's labourer 357JO 8.00 365JO 

Minimum Supple- Tbtal 
Rate mentary Minimum 

Payment Award 
Rate 

(8) Services $ $ $ 
(a) Receptionist/telephonist 

(enquiry clerk) 348.30 8.00 356.30 
(b) Firefighter 342.10 8.00 350.10 
(c) Utility person 349.40 8.0) 357.40 
(d) Stage Door Keeper 342.10 8.00 350.10 

(9) Cleaners $ $ $ 
(a) Head cleaner 371.50 8.00 379.50 
(b) Cleaner 364.10 8.00 372.10 

Engaged by the hour (with a minimum payment as of three 
and a half hours). 

8.00 a.m. to 6.00 p.m. 11.16 
6.00 p.m. to midnight 16.74 
midnight to 8.00 am. 22.32 

(10) Skilled labour not classified else- 
where 460.40 8.00 468.40 

(11) Unskilled labour not classified else- 
where 342.10 8.00 350.10 

(12) Additional Rates 
Persons employed as casuals in the following classifications shall be paid 

the specified hourly amounts in addition to the wage provided elsewhere: 
Minimum Supple- Tbtal 

Rate mentary Minimum 
Payment Award 

Rate 
$ $ $ 

Main switchboard operator 1.38 
Head flyman 1.20 
Person in charge of side 0.38 

(13) Front of House $ $ $ 
(a) Senior Booking Office Supervi- 

sor 498.80 8.00 506.80 
(b) Head Booking Clerk (i.e. one 

who supervises the staff) 467.00 8.00 475.00 
(c) Booking Clerk (including party 

bookings) 438.90 8.00 446.90 
(d) Ticket Seller 384.30 8.00 392.30 
(e) Programme/concession sellers/ 

ushers/ticket takers/cloakroom 
attendant 348.30 8.00 356.30 

Booking clerks and ticket sellers shall not be held responsible for cash 
shortages when they are instructed to allow another employee (including the 
manager of the venue) access to their cash or tickets during a selling period. 

WOOL, HIDE AND SKIN STORE EMPLOYEES' 
AWARD 

No. 8 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Albany Woolstores Pty Ltd and Others. 

No. 199 of 1994. 

Wool, Hide and Skin Store Employees' Award 
No. 8 of 1966. 

COMMISSIONER A.R. BEECH. 

29 April 1994. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 be varied in accordance with the 
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following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 21st day of March 1994. 

(Sgd.) A.R. BEECH, 
^.S.l Commissioner. 

Schedule. 

1. Clause 13.—Wages and Classification Structure: 
Delete subclauses (3) and (4) of this clause and insert in lieu 
the following: 

(3) Supplementary Payments (Adults) 

An adult employee performing the work de- 
scribed by any of the classifications detailed in 
subclause (1) of this clause shall be paid the 
Supplementary Payment per week detailed in the 
table below with effect from the beginning of the 
first pay period commencing on or after 21 March 
1994. 
CLASSIFICATION Supplementary 

Payment 
$ 

Storeworker Level 1 54.80 
Storeworker Level 2 56.00 
Storeworker Level 3 57.10 
Storeworker Level 4 58.40 
Storeworker Level 5—Wool Classer 60.00 
Storeworker Level 6—Overlooker 62.60 

(4) Total Wage Rates (Adults) 

The total wage rate per week (inclusive of the 
rates described in subclauses (2) and (3) of this 
clause which appears in columns 2 and 3 
respectively) for adult employees performing the 
work described by any of the classifications 
detailed in subclause (1) of this clause shall be as 
detailed in column 4 of the table below with effect 
from the beginning of the first pay period 
commencing on or after 21 March 1994. 
CLASSIFICATION Base Supple- Total 

Rate mentary Rate 
Payment 

Storeworker Level 1 328.70 54.80 383.50 
Storeworker Level 2 337.50 56.00 393.50 
Storeworker Level 3 345.10 57.10 402.20 
Storeworicer Level 4 354.30 58.40 412.70 
Storeworker Level 5— 

Wool Classer 365.20 60.00 425.20 
Storeworker Level 6— 

Overlooker 383.50 62.60 446.10 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
21 March 1994. 

AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 
and 

Minister for Police. 
No. 24 of 1994. 

The Aboriginal Police Aides Award 
No. R 31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
15 April 1994. 

Order. 
WHEREAS this matter is an application to amend The 
Aboriginal Police Aides Award (No. R 31 of 1979); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD, 1987 

No. A 6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch 

and 
Anglican Homes (Incorporated) and Others. 

No. 567 of 1988. 

Aged and Disabled Persons Hostels Award. 

COMMISSIONER J.A. NEGUS. 
3 May 1994. 

Order. 
HAVING heard Ms S Mayman on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this Application be discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 25 of 1994. 
The Police Award 1965 

No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

15 April 1994. 

WHEREAS this matter is an application to amend The 
Police Award 1965 (No. 2 of 1966); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.I Commissioner. 

POLICE CADETS' AWARD 
No. R 7 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 23 of 1994. 
Police Cadets' Award 

No. R 7 of 1976. 
COMMISSIONER S.A. KENNEDY. 

15 April 1994. 

Order. 
WHEREAS this matter is an application to amend the Police 
Cadets' Award (No. R 7 of 1976); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

Application No. AG 42 of 1994. 
APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "AURUM CATERING 

PTY LTD AGREEMENT 1994". 
NOTICE is given that an application has been made to the 
Commission by Aurum Catering Pty Ltd under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Area. 
This Agreement shall have effect throughout the State of 

Western Australia. 

This Agreement shall apply to Aurum Catering Pty Ltd 
and all persons employed by it in the callings described in 
Clause 21 of this Agreement wherever work is performed. 

Without limiting the generality of the above it shall apply 
where work is performed in: 

(a) schools, colleges, universities and other teaching 
facilities; 

(b) any facility in which persons are received for 
medical, surgical observation, rest or other treat- 
ment or care including any hospitals, nursing 
homes, hostels, residential accommodation and/or 
personal care facilities for aged or disabled 
persons and any education and/or training and/or 
residential accommodation facilities for intellec- 
tually handicapped persons; 

(c) restaurants, tearooms and catering establishments 
(as defined in clause 6 of this Agreement); 

(d) residential accommodation including hostels and 
retirement villages; 

(e) commercial and industrial sites; 
(f) government buildings and military installations; 

(g) remote and mining locations (including feasibil- 
ity, construction and production camps). 

21.—Wages. 
The callings described in this clause are:— 

(1) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or Other Cooks 
(5) Bar Attendant—category 1 
(6) Bar Attendant—category 2 
(7) Head Waiter/Waitress 
(8) Head Steward/Stewardess 
(9) Hostess 

(10) Waiter/Waitress 
(11) Steward/Stewardess 
(12) Cashier 
(13) Counterhand 
(14) Kitchenhand 
(15) Laundress 
(16) Cleaner 
(17) Yardman 
(18) General Hand 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

11 May 1994. 
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Application No. AG 36 of 1994. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "JOBSKILLS 
TRAINEE (HOSPITALITY GROUP TRAINING (WA) 

INC) AGREEMENT". 
NOTICE is given that an application has been made to the 
Commission by The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Definition. 
A Jobskills trainee is an employee who is employed under 

the conditions applying in the Commonwealth Government 
Jobskills programme. 

4.—Application. 
This Agreement applies to employees of employers who 

are members of Hospitality Group Training (WA) Inc. 
engaged under the Jobskills programme as Jobskills Train- 
ees and insofar as the terms of this agreement vary from the 
terms of the relevant award otherwise applying to the 
Jobskills Trainee(s), the terms of this agreement shall 
prevail. In all other respects the terms of applicable award 
shall continue to operate. 

5.—Parties Bound. 
This agreement shall be binding on the Hospitality Group 

Training (WA) Inc. and its employer members in respect of 
Jobskills Trainees and on the Australian Liquor, Hospitality 
and Miscellaneous Workers' Union, Miscellaneous Work- 
ers' Division and its members. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2 May 1994. 

PUBLIC SERVICE 
ARBITRATOR— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P 63 of 1993. 

COMMISSIONER R.N. GEORGE. 
9 May 1994. 

Reasons for Decision. 
THIS is an Application by the Civil Service Association of 
Western Australia Incorporated against the decision of the 
Department of Conservation and Land Management 
(CALM), acting on the delegated authority of the Public 
Service Commission, to transfer Dr Elaine M Davison and 
the office of Principal Research Scientist, Level 7, to which 
she is appointed, from Como to Manjimup. It is common 
ground that the Application is properly before the Public 
Service Arbitrator pursuant to s.80E(l) of the Industrial 
Relations Act 1979. 

The Applicant does not question management's right to 
transfer offices and employees to meet organisational 
requirements but pursues the Application essentially on 
three grounds. Firstly it is said that the transfer has been 

effected for disciplinary reasons and that the procedures 
followed in that process were both inappropriate and 
inadequate and constituted victimisation of Dr Davison; 
secondly and in the alternative, that when viewed overall the 
decision cannot be shown to be of benefit to CALM and 
greater consideration should have been given to Dr 
Davison's employment history and her family situation; and 
thirdly that the position occupied by Dr Davison was not 
identified as being subject to transfer and she had not been 
made aware at the time of her employment that she may be 
required to move to a different location. 

By way of remedy the Applicant seeks an Order declaring 
that the decision to transfer the office of Principal Research 
Scientist and the occupant of that position, Dr Davison, be 
null and void. 

The facts as I discern them from the evidence and 
submissions of the parties are as follows. 

In September 1978 the Public Service Board, as it was 
then known, advertised internationally for a Mycologist/ 
Plant Pathologist to work for the Department of Conserva- 
tion and Environment in researching the biology, epidemiol- 
ogy, detection and control of Phytophthora Cinnamomi 
Rands in jarrah forests in Western Australia. On April 19. 
1979 Dr Davison was offered the position under contract for 
a term of five years. On her commencement Dr Davison was 
located at Murdoch University and worked under the general 
direction of a supervisory panel comprising of Dr Maurice 
Mulcahy, Department of Conservation and Environment, 
Professor J. Loneragan, Murdoch University, Mr J. Havel, 
Forests Department and Dr F. Hingston, CS1RO. In May 
1985 Dr Davison was accorded the title of Visiting Fellow 
at Murdoch University and on 15 October 1984 was 
appointed to the permanent staff of the Department of 
Conservation and Environment with effect from 13 August 
1984. 

In late 1985 the Department of Conservation and 
Environment underwent a functional review which led to it 
becoming the Environmental Protection Authority. On 
1 July 1986, following some consideration of the options 
available in relation to her, Dr Davison was transferred to 
the Production and Protection Research Branch of the then 
recently established Department of Conservation and Land 
Management to work under the direction of Dr P. 
Christensen. The transfer was approved by both Dr Mulcahy 
and Dr Shea, the Permanent Head of CALM. For a period 
Dr Davison continued to work at Murdoch University and 
transferred to the Como Research Centre of CALM in 
January 1987. At the time of her transfer Dr Davison had 
her duties explained to her by Dr Christensen, her direct 
supervisor, and a Mr J. Battle. In particular reference was 
made to the need to investigate the presence of brown stain 
in regrowth karri. Dr Davison's evidence was, however, that 
at the time she agreed to undertake that task she was also 
given approval to complete her work on jarrah dieback. 
Until her continuation of that work became an issue in 1993 
there is no evidence to suggest that she was in breach of any 
directions under which she carried out her work. 

What is clear, however, is that a hypothesis developed by 
Dr Davison in her research that waterlogging was important 
in the sudden death syndrome of jarrah challenged existing 
theories developed by other scientists. The evidence of Dr 
Davison, corroborated by Professor Loneragan and Dr 
Mulcahy, was that her theories attracted strong criticism 
from some scientists involved in earlier jarrah dieback 
research which had led to different hypotheses. This was 
particularly the case about 1983 when Dr Shea, the then 
Permanent Head of the Forest Department, now Conserva- 
tion and Land Management, had indicated to Professor 
Loneragan that "if he had any say in the matter she would 
be sacked" (Transcript pi23). This had caused Professor 
Loneragan to write to Dr Shea to express his concern and 
to point out that the criticism was both intemperate and 
inappropriate. Dr Mulcahy also gave evidence that some 
time after the establishment of the Department of Conserva- 
tion and Land Management and her transfer to that 
Department Dr Shea expressed to him his regret that Dr 
Davison had achieved permanency and that he could not 
dismiss her (Transcript pi38). He also conceded under cross 



examination, however, that disagreement over scientific 
hypotheses was healthy and that some people were more 
sensitive to such disagreements than others. He also 
conceded that he had never known Dr Shea to dismiss a 
scientist because their views differed from his own. This 
evidence was not subject to challenge and Dr Shea was not 
called in relation to it. 

On 11 October 1990 the Classification Review Commit- 
tee of CALM approved the reclassification of Dr Davison 
from Senior Research Officer, Level 6, Como Research 
Centre, to Principal Research Scientist, Level 7, with effect 
from 4 December 1989. The process by which this occurred 
was the subject of some debate and for some reason which 
remains unexplained at one stage involved the removal of 
the application from the normal review process. This was 
corrected following an expression of concern by the Director 
of Research to the General Manager. 

From the time of her appointment to CALM until June 
1993 Dr Davison continued the work discussed with her by 
Dr Christensen in relation to regrowth karri plus other work 
in the general field of plant pathology and mycology 
associated with plantations and departmental nurseries. Dr 
Davison also continued to do work on jarrah dieback which, 
while not being her primary task, was never subject to any 
direction that it be ceased. Nothing which occurred during 
this period appears to be particularly controversial although 
the evidence indicates that there was some conflict arising 
from organisational and research programme changes and 
the differences in opinion about conventional hypotheses on 
jarrah dieback were not resolved. 

In May 1993 Dr Davison was requested both verbally and 
in writing by Dr Christensen to attend a meeting on 2 June 
1993 for the purpose of reviewing the work with which she 
was currently involved in the context of what she believed 
she should be working on. She was also requested to prepare 
a synopsis of each of the research projects with which she 
was involved, including staff and resource allocations for 
each, for forwarding to Dr Armstrong, Director of the 
Science and Information Division of CALM, by 28 May 
1993. These events and a memo which issued over Dr 
Armstrong's signature on June 28,1993 following the 2 June 
1993 meeting (Applicant Exhibit Book Part 10) are at the 
heart of the Applicant's complaint about the fairness of the 
treatment of Dr Davison by CALM and the claim that the 
decision to transfer her and her position to Manjimup ought 
be declared null and void. For this reason it is appropriate 
to record these memos, formal parts omitted, in these 
Reasons for Decision: 

"Elaine 
Review of Your Research: 

Re our conversation on Thursday 13/5/93 

Recent events relating to your involvement in 
research projects with Dr G. Hardy of Murdoch 
University have raised questions relating to your area 
of research. 

The Director, Dr Armstrong, has requested that I 
convene a meeting to review the research projects with 
which you are currently involved. We would like you 
to present your work in the context of what you believe 
you should be working on. 

The meeting will be between 10am to 1pm at 
Crawley on 2nd June, 1993. 

Could you please prepare a synopsis of each of the 
research projects you are involved in, including staff 
and resource allocations to each, and forward them to 
Dr Armstrong by 28th May. 

The following people have been invited to attend the 
review: 

Dr J. Armstrong (Director, SID) 
Dr I. Abbott (Advisor) 
Mr P. Jones (Dieback Coordinator) 
Dr F. Podger (Pc. Consultant) 

Dr P. Christensen (Head, Forest Sciences) 
Dr Davison's colleague 

Please be prepared to speak about each of your 
projects in some detail. 
PER CHRISTENSEN 
HEAD FOREST SCIENCES 

cc: Dr J. Armstrong, Crawley" 

[Applicant Exhibit Book Part 9] 

"Elaine 
Thank you for your participation in the meeting on 

2 June 1993 in which a panel comprising Drs 
Christensen, Podger, and Abbott, Mr Jones and myself 
reviewed your current research program. Professor 
Loneragan attended as your peer. 

I was disappointed that you chose not to heed Dr 
Christensen's written and oral instruction (letter 
17 May 1993): 'We would like you to present your 
work in the context of what you believe you should be 
working on'. You presented instead a synopsis of your 
past and current research and did not address the issue 
of strategic direction. 

Your document "Forest Pathology in CALM", 
while a fair statement of Departmental responsibilities, 
is not a realistic objective for one scientist. 

Based on your presentation (both written and oral) 
and the ensuing discussion, I conclude that: 

• Your research is over-concentrated on detail, eg 
you have not carried out broad scale surveys of 
the karri forest in order to establish how 
significant Armillaria is in that ecosystem. 

• The practical outcomes of your research are not 
always clear. 

• You have allowed sections of CALM, not 
necessarily representative of views held by 
senior managers, to overly influence your 
research methodology, eg Pemberton District 
and Armillaria. 

• You have consistently abused our mandatory 
and standard administrative procedures, in that 
research projects have commenced either prior 
to their approval or have continued despite clear 
instructions to the contrary from your supervi- 
sor. 

• You were disingenuous about your considerable 
involvement in Phytophthora cinnamomi re- 
search. 

• Your pre-occupation with waterlogging has, in 
my view, led you to a blinkered viewpoint 
about jarrah ecology. 

Taking the above into account, and noting that a 
considerable proportion of your time is involved with 
pathology projects in the karri forest (with significant 
travel expenses involved in commuting from Como), 
I have decided the following. 

As from August 1, 1993 CALM's Forest Pathology 
research is to be re-organized to address the most 
important problems facing the Department. You are 
asked to re-focus your research to concentrate on karri 
forest and plantation pathology (ie pine and blue gum 
problems). To facilitate this new emphasis I would like 
you to prepare a discussion paper outlining your 
assessment of the most important forest pathology 
problems in this area of CALM's responsibility. This 
paper should be with Dr Christensen by the end of July. 

From August through to December 1993, you should 
concentrate on completing and writing up your current 
research (as reports or draft scientific papers). During 
this "write up" period you should not collect new data 
or become involved in new laboratory or field research. 
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To facilitate your karri, pine and globulus research 
work I plan to establish, by January 1994, a forest 
pathology research laboratory at the Manjimup Re- 
search Centre. You will be asked to re-locate to 
Manjimup once the new facility is established. 

Please contact either Dr Christensen or myself if you 
require clarification of these new arrangements. 
DR J.A. ARMSTRONG 
Director 
Science and Information Division 

cc: Dr Christensen" 

[Application Exhibit Book Part 10] 
Dr Davison was invited to respond to the memo from Dr 

Armstrong dated 28 June 1993 and did so on 14 September 
1993. Her delay in this regard was criticised by the 
Respondent but that criticism is difficult to understand given 
that Dr Davison was interstate on departmental business 
between 28 June 1993 and 9 July 1993 and overseas on 
approved annual leave between 19 July 1993 and 
3 September 1993. The 28 June 1993 memo raised a number 
of significant issues to which any response required time for 
proper consideration. I note, however, that Dr Davison had 
been invited on more than one occasion, both verbally and 
in writing, to discuss the issues with Dr Christensen and Dr 
Armstrong and those invitations were not responded to. 

In the submission for the Applicant, the nature and 
structure of the 2 June 1993 meeting and the events 
surrounding it, when viewed in the context of other incidents 
in the course of her employment since 1979, provide clear 
evidence that the proposed transfer of Dr Davison is for 
reasons of discipline and not organisational needs, and 
constitutes victimisation. It is not necessary in these 
Reasons for Decision to go into the detail of those other 
events and it is sufficient that they be listed in the following 
summary form. 

1. Criticism of her work on jarrah dieback which 
challenged conventional hypotheses and com- 
ments attributed to Dr Shea about her employ- 
ment. 

2. Difficulties in obtaining approval and payment of 
expenses to attend seminars involving overseas 
travel. 

3. Intervention by senior management in the normal 
criteria reclassification procedure. 

4. The release of a research report to ALCOA. 
5. Limitations placed on her work on waterlogging 

and Phytophthora Cinnamomi. 

From the above it is clear that the fundamental question 
to be answered is whether the decision to transfer Dr 
Davison is for genuine reasons related to work and 
organisational requirements or whether the transfer is in fact 
for disciplinary reasons or due to victimisation. 

I do not accept that the decision is in breach of 
Departmental or Public Service Commission policies and 
guidelines or of legislative obligations. Nor do I accept that 
any case has been made out on the basis of her family 
situation. Nothing was put that distinguishes the person^ 
circumstances of Dr Davison from other married persons in 
the Professional Division of CALM for whom transfer of 
location of employment is always a possibility. The 
evidence of Dr Armstrong is that the Department's functions 
are spread across nine regions throughout the State, one of 
which is in the metropolitan area, and seven research 
centres. It is the case that Dr Davison's original employment 
contract gave no indication of any requirement to be located 
other than in Perth. However the circumstances of her 
employment changed with her permanent appointment and 
transfer to CALM where, in the context of the nature of its 
operations, it is reasonable to imply that the possibility of 
both temporary and/or permanent transfers to new locations 
is a feature of employment for professional and other staff. 
It is acknowledged by the Applicant that CALM has 
delegated authority to transfer both offices and officers 
pursuant to the provisions of the Public Service Act 1978. 

What then does the evidence reveal. 

Clearly Dr Davison is highly regarded for her work as a 
Mycologist/Plant Pathologist. This is apparent not only from 
the evidence of her own witnesses in Professor Loneragan 
and Dr Mulcahy but also from the evidence of Dr 
Christensen and Dr Armstrong and her performance apprais- 
als. It is also clear that Dr Davison is prepared to stand by 
the hypotheses developed in the course of her research, 
despite trenchant criticism from others. There is little doubt, 
on the evidence, that Dr Davison was subject to such 
criticism from both Dr Shea and Dr Podger who were 
involved in earlier work in jarrah dieback which is 
challenged by the hypotheses developed by Dr Davison. 
There is no evidence, however, that Dr Shea had any 
influence in the decision to transfer Dr Davison. In fact the 
evidence of Dr Armstrong, which was unshaken under cross 
examination, was that Dr Shea had no involvement in the 
decision and that such a suggestion was offensive. Dr 
Podger was present at the 2 June 1993 meeting which 
reviewed Dr Davison's work and would have been involved 
in that context. 

Dr Davison's primary function following her transfer to 
CALM under Dr Christensen was to research karri forest and 
plantation pathology. At the same time, however, Dr 
Davison was intent on continuing her work on jarrah dieback 
and in particular work waterlogging and phytophthora 
cinnamomi While this latter work appeared to have come 
as some surprise to Dr Armstrong when in April 1993 he 
received a request from Dr Davison to assist in supervising 
a PhD student working on biocontrol of phytophthora 
cinnamomi on mine sites in jarrah forests, I am satisfied that 
Dr Christensen was aware that she was involved in ongoing 
work in that area and that at no time had he given her any 
direction that it was to be discontinued (see Transcript 
p222). For these reasons I believe that the criticism of Dr 
Davison in Dr Armstrong's memo dated 28 June 1993 
(Applicant Exhibit Book Part 10) was not soundly based. In 
particular the comment that "you have consistently abused 
our mandatory and standard administrative procedures, in 
that research projects have commenced either prior to their 
approval or have continued despite clear instructions to the 
contrary from your supervisor'' is not substantiated on the 
evidence. Apart from one incident when Dr Armstrong 
refused a request from Dr Davison to undertake work on the 
comparison of infection of stems and roots of jarrah, pine, 
and banksia by phytophthora cinnamomi—RPP No. 86/91 
(Applicant Exhibit Book Part 11), and possibly one other 
incident which Dr Christensen referred to but could not 
clearly identify, Dr Davison's approach appears to be no 
different from the approach followed by a number of others 
in CALM. It seemed to be not uncommon for funds for 
research projects to be approved and for work to be 
commenced and even completed prior to formal approval 
being obtained. In the specific incident identified, Dr 
Davison followed up the refusal of her first request with a 
second request which was not responded to. As funds had 
already been approved Dr Davison took silence to mean that 
her second request had not been refused and undertook the 
work proposed. At worst this involved taking advantage of 
a breakdown in administrative procedures by following the 
often condoned practice of undertaking research projects 
prior to the receipt of formal approval. There was certainly 
no evidence of Dr Davison consistently abusing procedures 
or of her continuing research projects despite clear instruc- 
tions to the contrary from her supervisor or that she was 
disingenuous about her involvement in phytophthora cinna- 
momi. The question is, however, does the 2 June 1993 
review of Dr Davison's work which led to the conclusions 
referred to in Dr Armstrong's memo of 28 June 1993 
(Applicant Exhibit Book Part 10), when viewed in the 
context of everything else which had occurred, establish that 
the reason for her transfer was disciplinary and/or supports 
the claim of victimisation. If the reason was disciplinary a 
second question which arises is whether a transfer on that 
basis would necessarily be unfair and attract the intervention 
of the Public Service Arbitrator. If the reason was one of 
victimisation it would, of course, be quite a different matter. 
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In considering the first question I have concluded that Dr 
Davison's beliefs are based largely on circumstantial 
evidence drawn from a range of incidents occurring over the 
past decade. There is no direct evidence, however, that her 
transfer was for disciplinary reasons or as a result of 
victimisation. In fact witnesses called on her behalf, while 
expressing concern about the comments of Dr Shea and 
others, acknowledged (as I have indicated earlier in these 
Reasons for Decision) that while Dr Shea was inclined to 
be outspoken they could not recall any occasion when he had 
dismissed an employee simply because they held views 
different to his own. 

The most reliable evidence for the Respondent in my view 
is that given by Dr Armstrong. I find the evidence of Dr 
Abbott and Dr Christensen to be of little assistance. Dr 
Abbott for example was categoric in his evidence in chief 
but under cross examination became somewhat evasive and 
frequently responded by saying that his evidence was based 
on his "understanding" rather than direct knowledge. Dr 
Christensen was also somewhat evasive and under cross 
examination was prone to deflect or to question what was 
put to him rather than provide clear answers. I was left with 
the impression that Dr Christensen had allowed Dr Davison 
to largely pursue her own agenda in her work on 
waterlogging and phytophthora cinnamomi but was con- 
cerned to avoid any suggestion that this was the case. 

Dr Armstrong, on the other hand, was clear in his 
evidence as to the reasons for Dr Davison's transfer and 
acknowledged that to have addressed the 2 June 1993 review 
of her work in the same memo which informed her of her 
transfer was a mistake. It was, however, according to Dr 
Armstrong, the first opportunity to formally advise Dr 
Davison of the review panel's conclusion that her work 
needed to be re-focused in the context of the new strategic 
direction of the Science and Information Division of the 
Department, particularly in relation to blue gum plantations, 
afforestation and regrowth karri. 

A major problem in all of the events surrounding this 
matter is that from the time of the 2 June 1993 review of 
Dr Davison's work both sides have chosen to conduct their 
communication with each other in writing rather than to 
address the issues involved face to face in a co-operative 
way. It was not until 19 October 1993 that Dr Armstrong 
and Dr Davison met to discuss the transfer in the presence 
of a representative of Dr Davison's union and by that time 
Dr Davison had decided that she would refuse to transfer. 
It is true that Dr Davison ignored a number of requests to 
discuss any concerns she had about her transfer with either 
Dr Christensen or Dr Armstrong. This she said was because 
management informed her of the decision to transfer her and 
her position to Manjimup without first giving her the 
opportunity to discuss the reasons for and consequences of 
such a decision. It is also clear on the evidence that Dr 
Davison held serious doubts about the motive behind her 
transfer and for that reason, as she was perfectly entitled to 
do, sought the assistance of her union. 

The absurdity of the whole situation is revealed in the 
following extracts from memos between Dr Armstrong and 
Dr Davison as late as December 1993: 

"In June 1993 I informed you that the Department 
intended establishing a Forest Pathology Research 
Laboratory in Manjimup by 1 January 1994, and that 
your position would be re-located to this new facility. 
In light of the numerous times you have rejected the 
opportunities offered to you to have your concerns 
clarified, I am surprised to hear, at this late stage, that 
you now require further clarification of the matter. 

The following chronology of events highlights the 
opportunities that you have had to meet with me to 
clarify any concerns: 

• You were informed almost 6 months ago that 
your position was to be transferred to Manjimup 
(my memo dated 28.6.93). On that date, I 
invited you to contact me if you required 
"clarification of these new arrangements". If 
you were unclear about the proposal why have 

you not taken up my offer and discussed the 
matter with me? 

• On 13 July 1993, your supervisor Dr Chris- 
tensen asked you to contact me to discuss 
aspects of my memo of 28.6.93. You did not do 
so! 

• On 14 July 1993, Dr Christensen instructed you 
to discuss the June memo with me and to 
"report the results" to him "immediately". 
You chose to ignore this instruction! 

• On 16 July 1993,1 informed you of my concern 
that you had not followed Dr Christensen's 
instruction to discuss the issues with me. You 
have never addressed my concern nor have you 
initiated the discussion as instructed! 

• On 13 September 1993, CALM's Human 
resources Branch Manager advised you to seek 
a meeting with me to discuss the re-location of 
your position. Mr Cooper emphasised that a 
discussion of the issues would help resolve 
concerns more effectively than the protracted 
and more formal exchange of written communi- 
cation. You chose to disregard Mr Cooper's 
advice. 

Your statement that you "cannot make a sensible 
decision" about re-locating to Manjimup until you 
have "all the facts" contradicts your previous state- 
ments that you refuse to transfer to Manjimup! I refer 
in particular to the statements made in the letter from 
your Union dated 11.10.1993 and in the statements you 
made at the meeting with your Union representative on 
19.10.1993, referred to in my memo of 9.11.1993." 

[Respondent Exhibit Book Part 8—memo from Dr 
Armstrong to Dr Davison dated 10/12/93] 

"Your chronology of events between the review of 
my research program on 2.6.93 and the present includes 
a number of inaccuracies: 

I have requested, in writing on 2.11.93 and 
23.11.93, further information about your arrange- 
ments, and the CSA have also requested further 
information on my behalf. 

I responded in writing to you (on 14.7.93) 
following Dr Christensen's instruction (of 13.7.93 
and 14.7.93) in relation to the discussion paper I 
was asked to prepare. I explained that I would be 
unable to complete the work in the time specified 
because I would be overseas on leave. Your 
response (16.7.93) arrived after I had left; a point 
mentioned in my memo of 14.9.93. 

Dr Christensen's instructions to contact you in 
July related solely to the discussion paper, not to 
the review of my research or the request that I 
re-locate to Manjimup. Your memo of 28.6.93 
contained so many points which required careful 
consideration that, in the few days between 
12.7.93 when I returned from departmental busi- 
ness interstate and first saw the memo, and 
16.7.93 when I went on leave, I was not able to 
give it the attention it deserved until I had returned 
in September. All this was covered in my memo 
of 14.9.93. 

I sought Mr Cooper's advice about transferable 
and non-transferable positions. I agreed with his 
statement that most problems can be solved 
amicably by discussion, however, the points you 
raised in writing relating to the review of my 
research needed to be answered in writing; this is 
what I did in my memo of 14.9.93. 

You will recall that we met on 19.10.93 to 
discuss my position." 

[Respondent Exhibit Book Part 8—memo from Dr 
Davison to Dr Armstrong dated 21/12/93] 

This chronology and the differences in interpretation as 
to the reasons for requests that Dr Davison contact Dr 
Armstrong reveal, in my view, a failure by management on 
the one hand to bring matters to a head by acting quickly 
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to direct Dr Davison to attend a meeting to address all 
outstanding issues and a deliberate attempt by Dr Davison 
on the other hand to avoid such a meeting. One can only 
guess as to the motives of both parties in such circumstances 
given that they are senior professional people who would 
normally be expected to act in a more mature and 
responsible manner. 

As to the true reason for the transfer of Dr Davison and 
the office to which she is appointed I accept the evidence 
of Dr Armstrong that it is as a result of a decision to establish 
a Forest Pathology Research Laboratory at Manjimup due 
to the presence of a large portion of die States pine and 
bluegum plantations south of Collie, together with the 
commercial utilisation of karri forests and the presence in 
Manjimup of the Department's afforestation nursery. It is 
said that it was for similar reasons that officers of the 
Science and Information Division tree breeding group were 
relocated from Dwellingup to Manjimup and that it also 
parallels the establishment at Manjimup of a Forest 
Entamology Research Laboratory with a focus on southern 
jarrah, karri, flat topped yale woodlands, pine and bluegums. 
This is said by Dr Armstrong to reflect the strategic plan 
developed for the Science and Information Division in 
consultation with members of his staff and to require a 
competent Pathologist to be located in Manjimup, geograph- 
ically close to the area of research interest. 

It seems that it was perfectly legitimate for management 
to conclude following the review of Dr Davison's work on 
June 2,1993 that there needed to be a refocusing of her work 
to meet the Science and Information Division's objectives 
and that that could be best achieved by her transfer to 
Manjimup. It is unfortunate, however, that the decision 
should have been linked to the criticisms contained in the 
28 June 1993 memo and that the decision to transfer Dr 
Davison and her position was approached in the way that it 
was. 

According to Dr Armstrong there are only two profes- 
sional Pathologists within CALM working in the forest 
estate and of those two Dr Davison is the obvious choice to 
transfer to Manjimup because the tasks involved are in the 
field in which she has been working. The other person is said 
to be working on phytophthora resistant jarrah (see 
Respondent Exhibit Book Part 9 and Transcript pp251/3). 

Ms Young for the Applicant argued that there exist a 
number of factors which demonstrate that the proposed 
transfer is not in the best interests of CALM. These include: 

1. the cost of establishing appropriate laboratory 
facilities at Manjimup; 

2. lack of properly trained technical support at 
Manjimup; and 

3. the cost effectiveness and efficiency of having 
specialists who contribute to diagnostic work 
located in the one area. 

I have concluded, however, that Dr Armstrong has 
provided satisfactory explanations in relation to each of 
these matters and to other matters raised in this context. The 
evidence does not support the Applicant's assertions in this 
regard. 

Finally I note that the transfer of Dr Davison is not an 
isolated case. Details of staff transfers since 1989 reveal that 
there have been 38 transfers to new locations of which 23 
have been at the request of CALM. It is appreciated that the 
transfer will cause inconvenience to Dr Davison, however, 
as I have indicated already nothing has been put to 
distinguish Dr Davison's case as been special and justifying 
the intervention of the Public Service Arbitrator in the 
employer's right to transfer officers and offices pursuant to 
the Public Service Act. 

It has not been possible in these Reasons for Decision to 
address all of the written material and evidence put in the 
course of what were lengthy proceedings, nor for that matter 
is it necessary for that to be done. I have, however, taken 
all of the material submitted into account in reaching my 
decision. 

For all of the reasons set out above the Application is to 
be determined by an Order that it be dismissed. 

Appearances: Ms S. Young appeared on behalf of the 
Applicant. 

Ms F. Roche appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

and 
Commissioner, Public Service Commission. 

No. P 63 of 1993. 
COMMISSIONER R.N. GEORGE. 

9 May 1994. 
Order. 

HAVING heard Ms S. Young on behalf of the Applicant and 
Ms F. Roche on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. PSA CR 13 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

18 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: A dispute exists between the 
Applicant and the Respondent over the decision of a 
domestic promotion appeal tribunal to decline to hear a 
promotion appeal lodged by one of its members, Mr 
Annand. 

At the time he lodged the promotion appeal now in 
question, Mr Annand was a nominee member of the 
Workers' Compensation and Rehabilitation Board. That 
Board, which has since been abolished, was established 
under and by virtue of s.l 12 of the Workers' Compensation 
and Rehabilitation Act 1981 and was expressly an inferior 
Court of Record. It consisted of a Judge, as Chairman, and 
two nominee members appointed by the Governor on 
recommendation of the relevant Minister. The nominee 
members, of which Mr Annand was one, held office for the 
term specified in the "instrument of appointment". 

Mr Annand unsuccessfully applied for the vacant position 
of Conciliation Officer L 7 in Work Cover. That position is 
one falling within the scope of the Public Service Award 
1992 and as is common ground, the statutory right of appeal 
to the Promotions Appeal Board in respect of that position 
has been removed in accordance with s.80X(5) of the 
Industrial Relations Act 1979. As a consequence, Mr 
Annand appealed to the domestic promotions appeal 
tribunal established under an agreement between the 
Applicant and the Public Service Commission. That 
agreement provides that any person who unsuccessfully 
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makes application for appointment to a vacant office and 
"who is a public servant or any other person employed in 
a dependent or public authority, other than a scheduled 
authority" is eligible to appeal to the tribunal. The 
Committee, by a majority, found that Mr Ann and was not 
an "employee" as defined in s.80X(2) of the Act but, rather, 
the holder of a public office and as such ineligible to appeal. 
The minority view was that, although he was the holder of 
such an office, he was nonetheless employed, as he was 
bound by certain directions such as the rules of the Board 
and dismissible for misconduct and "any other good cause" 
as well as being prohibited by statute from working in other 
vocations. In addition, PAYE tax was deducted from his 
remuneration. 

It is undoubtedly the case that Mr Annand held an office 
in a relevant public authority. The question is whether that 
was accompanied by a contract of employment with the 
authority. Even though a person is the occupant of a 
statutory office, he may still be an employee, as is frequently 
the case in the public sector (see: Ocean Coast Shipping Co. 
v. Pilbara Harbour Services Pty Ltd (1986) 160 CLR 626, 
662). 

It should at once be said that the right to appeal is 
governed not by the Act, but by the terms of the agreement 
referred to. As it happens, the provisions of the agreement 
governing the right to bring an appeal to the tribunal are 
essentially the same as those provided by the combined 
effect of ss.80ZA(2) and 80X(2) of the Act. 

A person may be both an office holder and an employee 
of the public authority in which the office exists, but in this 
case, I do not accept that Mr Annand was at any material 
time engaged under a contract, let alone a contract of 
employment. Rather, he was the holder of a public office by 
virtue of a statutory instrument of appointment. The essence 
of a contract of employment is that the employee performs 
his work as a delegate of or for and on behalf of his 
employer. Mr Annand was not carrying out the duties of his 
office for or on behalf of the Governor-in-Council. Rather, 
his duty was to carry out the duties cast on him by the 
Workers' Compensation and Rehabilitation Act 1981. In so 
acting, he was not acting as an agent for the benefit of the 
Crown, or indeed the Parliament, in the way in which is 
expected of a public servant or a government officer. Mr 
Annand performed functions which only he, by virtue of his 
appointment, could perform. They were not functions which 
the Govemor-in-Council could perform, and as such there 
was nothing he could be said to be doing on behalf of the 
Governor-in-Council. He was thus not an employee but 
simply a statutory officer exercising authority independently 
rather than as a subordinate of the Crown (see: Attorney- 
General (NSW) v. Perpetual Trustee Co. Ltd (1952) 92 CLR 
113, 139, and see too: Ridge v. Baldwin [1964] AC 48). 

True, it is that a member of the Board is bound by the rules 
of the Board, but they are an integral part of the Board's 
processes and in any event are not instructions from the 
Govemor-in-Council. Nor can they be seen as instructions 
to him from the Chairman but, rather, instructions to the 
world at large as to how the Board was to operate. Contrary 
to the suggestion made in the minority report of the tribunal, 
it is not the case that judges and magistrates are employees. 
On the contrary, they are not employees and have never been 
so regarded, for much the same reasons as apply to the 
position occupied by Mr Annand. The fact that Mr Annand's 
appointment was terminable in certain circumstances does 
suggest that he is an employee. The right to terminate his 
appointment is more limited than is the right usually found 
in contracts of employment and, moreover, is not a right 
imposed by the Govemor-in-Council or anyone on the 
Board, but by the Act. Likewise, the fact that the statute 
precludes Mr Annand from carrying out another vocation is 
as much an indication of the special and independent nature 
of his office as it is of him being an employee. 

For the foregoing reasons I am of the view that the 
decision of the tribunal was correct and thus I order that the 
application be dismissed. 

Appearances: Mr D. Newman on behalf of the Applicant. 
Mr R. Gomik on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. PSA CR 13 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

18 April 1994. 
Order. 

HAVING heard Mr D. Newman on behalf of the Applicant 
and Mr R. Gomik on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and in particular section 
44(12a), hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA CR 15 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

20 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: Division 4 of Part OA of the 
Industrial Relations Act 1979 makes provision for certain 
employees in public authorities who are unsuccessful in 
their application for promotion to a vacant office to appeal 
to the Commission, constituted by the Promotion Appeal 
Board, against the decision of the relevant promoting 
authority. From that appeal there is no further right of 
appeal. However, by section 80X(5) of the Act the Minister 
may, by notice published in the Government Gazette, 
declare that the provisions of the Division do not apply to, 
or in relation to, vacancies in an office, or class of offices, 
specified in the notice. 

It is common ground that at all material times such a 
declaration was in force concerning all vacant offices 
covered by the Public Service Award 1992. The declaration 
was apparently made in the knowledge that the Civil Service 
Association and the Public Service Commission had entered 
into agreement, the terms of which were set out in the 
Circular to the Chief Executive Officer, No. 6 of 1992 and 
published in the Public Service Notices on 11 March 1992, 
providing for the establishment of a domestic promotion 
appeal tribunal to which unsuccessful applicants for promo- 
tion could appeal on much the same terms and conditions 
as are prescribed under the Act. In addition, the agreement 
provides that in the case where the decision of the tribunal 
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is not a unanimous one, the aggrieved applicant, or 
recommending authority, may request either the Civil 
Service Association or the Department of Productivity and 
Labour Relations (as agent for the Public Service Commis- 
sion) to refer the matter to the Commission for review by 
the Public Service Arbitrator under the provisions of 
s.44(12a) of the Act. 

Recently the domestic tribunal upheld an appeal by a Mr 
Holton against the decision of the Health Department to 
appoint a Mr Ryan, rather than him, to the vacant office of 
Director, Internal Audit Branch with the Department, an 
office which, it is common ground, is covered by the Public 
Service Award 1992. The decision of the tribunal was a 
majority one with which the Department and Mr Ryan are 
dissatisfied. In accordance with the agreement, the Public 
Service Commission, applied to the Public Service Arbitra- 
tor for a conference. That conference failed to resolve the 
matter and by written consent of the Public Service 
Commission and the Association it was referred for 
conclusive determination pursuant to s.44(12a) of the 
Industrial Relations Act. 

In essence, the Public Service Commission, on behalf of 
the Health Department as the promoting authority, com- 
plains, as does Mr Ryan, that the process before the tribunal 
was so flawed that it ought not be allowed to stand. Both 
the Department and Mr Ryan complain that they were 
unaware that the tribunal was going to treat the appeal as 
a hearing de novo; that the principal recommending officer, 
Dr Southgate, was not allowed, or given the opportunity, to 
cross examine Mr Holton; that the tribunal did not seek the 
views of the referees, particularly those nominated by Mr 
Holton; and that the tribunal relied on an unsigned 
memorandum from a senior officer in the Department 
tendered by Mr Holton. Moreover, Mr Ryan also complains 
that he was led into a false sense of security by the tribunal 
indicating during the course of the proceedings that it would 
accept Dr Southgate's evidence regarding the selection 
process, in particular his evidence that the selection panel 
had awarded Mr Ryan the highest score of all the candidates 
for the position. 

Further, both the Department and Mr Ryan complained 
that the tribunal wrongly assessed Mr Holton as having a 
better claim for promotion to the office than Mr Ryan. They 
went so far as to suggest that the tribunal did not have the 
technical expertise to fully appreciate either the nature of the 
office or import of Mr Ryan's experience as an auditor. It 
is said that the tribunal misconstrued the import of some of 
the selection criteria and made errors of fact in its findings 
with respect to Mr Ryan's work experience. 

The Association challenged most of the complaints 
alleged by the Public Service Commission and Mr Ryan and 
objected to any suggestion that the decision of the tribunal 
should not be acted upon. The Association asserted that 
hearings before appeal tribunals regarding promotion ap- 
peals have always been taken to be by way of rehearing. 
Further, it argued that it was for the tribunal to assess the 
weight to be given to the selection criteria. The tribunal was 
not obliged to endorse the determination of the selection 
panel in this or any other respect. Mr Ryan and the 
recommending authority had ample opportunity to present 
their case to the tribunal and the fact that they may have been 
under some misapprehension as to what was required was 
too bad in the circumstances. The Association acknowl- 
edged that there were some errors in the facts found by the 
tribunal, but suggested that these were minor and insuffi- 
cient to undermine the veracity of the decision. The tribunal 
did what it had to do, that is, decide the competing claims 
of the parties on the material before it. To a degree that calls 
for a subjective judgement which should not be considered 
erroneous because someone disagrees with it. 

Although the agreement purports to establish a right for 
aggrieved persons to have die Commission, constituted by 
a Public Service Arbitrator, review certain decisions of the 
tribunal, the agreement cannot properly give that right to 
aggrieved officers. Section 80F of the Act makes it clear that 
individual public servants or government officers have only 
limited access to the Commission. The right to question 
promotions is not included in that limited right and neither 

the Civil Service Association nor the Public Service 
Commission can give the Industrial Relations Commission 
powers it does not already have. The right of access to the 
Commission by individual officers concerning promotions 
has been removed by operation of the declaration under 
s.80X(5) of the Act. Apart from the appeal process under the 
agreement, there is no longer a right of appeal in respect of 
promotions to vacant positions covered by the Public 
Service Award 1992. As the agreement appears to recognise, 
access to the Commission is limited by S.80F to relevantly, 
the Civil Service Association and to the employer. In my 
view, it is an abuse of the process envisaged by s.44 of the 
Act as it applies to the public sector for the Association or 
for the Public Service Commission to instigate proceedings 
under that section but not appear, leaving it to the persons 
directly affected by the promotion appeal to deal with the 
matter said to be in dispute. In this respect, I agree with the 
observations of Kennedy C in Public Service Commissioner 
v. The Civil Service Association of Western Australia 
Incorporated (1990) 71 WAIG 249. However, I hasten to 
record that that situation did not eventuate on this occasion. 
Nonetheless, the scheme of review proposed by the 
agreement does give rise to difficulties because the parties 
to the proceedings before the Commission are not the parties 
to the promotion appeal, the subject of the review. 

It is important to appreciate that what the agreement 
provides is for a "review" by the Public Service Arbitrator 
of the decision of the tribunal. It does not provide for a 
further appeal by way of hearing de novo. Indeed, the 
agreement expressly provides that unless the Public Service 
Arbitrator otherwise decides, the matter is to be determined 
on the basis of the evidence before the material presented 
to the tribunal. In that respect, the process is somewhat akin 
to appeals from the Commission to the Full Bench, which 
are required to be dealt with on the basis of the evidence 
tendered to the Commission. For the Commission to allow 
an aggrieved person to adduce additional evidence going to 
the merits of the case would, in my view, undermine the 
object of the declaration made under 80X(5), which was to 
streamline the appeal process by having it dealt with 
domestically rather than in the formal environment of the 
Industrial Relations Commission. If the Commission were 
to allow aggrieved parties to produce new evidence going 
to the merits of a particular claim, as requested by Mr Ryan 
and the Department, it would in effect be a case of 
substituting a one tier appeal system with a two tier system. 
Furthermore, because the parties to the proceedings before 
the Commission were not the parties to the appeal under 
review, it is difficult to see how in practice there could be 
an appeal other than by way of a strict reason of the tribunals 
decision. 

In my view, neither Mr Ryan nor the Department can be 
heard to say that they were not aware that the tribunal would 
consider the matter de novo. The terms of the agreement, 
which were published in the Public Service Notices, make 
it quite clear that the tribunal is to "make full enquiry" into 
the respective claims of the parties and to "interview each 
party" in a face to face situation. In essence, that is what 
was required of the former statutory appeal board by 
s.80ZA(4) of the Act. As the agent for the Department 
acknowledged, appeals under that process were invariably 
dealt with as an appeal de novo. Moreover, the Statements 
of Evidence, which the parties to the appeal exchanged, as 
required prior to the hearing of the appeal, contain material 
which is consistent with a hearing de novo. 

The complaint that Dr Southgate could not cross examine 
witnesses is likewise without merit. The agreement as 
published expressly indicates, in outlining the hearing 
process, that the recommending authority has "no right of 
cross examination", although it may comment on the 
evidence presented by the appellant. Also, I am sceptical of 
the complaint that Mr Ryan was lulled into a false sense of 
security by the tribunal's indication that it would accept Dr 
Southgate's evidence regarding the selection process, in 
particular the scores attributed to each of the candidates by 
the selection panel. It is clear from the published reasons for 
decision of the tribunal that it adjourned to consider whether 
to accept the evidence of Dr Southgate, as the parties accept 
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was the case, and thereafter "determined that it would be 
taken into account", as clearly the tribunal did, albeit that 
the tribunal discounted it dramatically. It may be that Mr 
Ryan interpreted the tribunal's statement that it would 
accept the evidence as being a reliable and accurate 
assessment of the claims of the respective candidates, 
although I would find that odd, but that is not a ground which 
justifies setting aside the decision. History is full of cases 
which are determined in a particular way because of the 
approach taken by one of the parties at the hearing, but it 
is most unusual to set aside the decision so that that party 
may adopt a different approach. Furthermore, the tribunal's 
reasons for decision indicate that thereafter Mr Ryan gave 
evidence to reinforce his claim that he was the superior 
candidate and better met the selection criteria than Mr 
Holton. 

I take the same view of the claim that the tribunal relied 
on an unsigned memorandum to support Mr Holton's case. 
The memorandum was included in the written Statement of 
Evidence which Mr Holton was required to give to Mr Ryan 
14 days prior to the hearing. Mr Ryan thus had prior notice 
of the contents of the memorandum and that it was to be used 
by Mr Holton. The time for Mr Ryan, or the Department, 
to attack the veracity of the memorandum was then, not now. 

The tribunal's failure to seek the views of referees was 
not an error. The published responsibilities of the tribunal 
do not require it to contact referees. Indeed, the guidelines, 
for good reason, indicate that the tribunal, if it does seek the 
views of the referees, should do so with caution. It seems 
common ground that the Department's selection panel did 
not find it necessary to contact the referees when arriving 
at its conclusion and I find it more than passing strange that 
the Department and Mr Ryan should consider it odd that the 
tribunal, in making its decision, should be required to 
contact the referees. 

Equally in my view, it would be wrong to set aside the 
decision on the basis of the alleged lack of technical 
expertise of the tribunal. The agreement requires only that 
the tribunal consist of an independent chairman, a represen- 
tative of the Association and a representative of the 
employing agency. The tribunal was appointed in accor- 
dance with the terms of the agreement. In particular, it 
included a representative of the Department, as the 
agreement required. In my view, it would be inconsistent 
with the spirit, if not the letter, of the agreement if it were 
to question the veracity of decisions of the tribunal on the 
basis of the qualifications of the persons who comprise it. 

It does appear, however, that the tribunal has made some 
errors of fact in respect of Mr Ryan, although I am not 
convinced that they are as grave as Mr Ryan, or the 
Department, suggests. The tribunal, although rightly reject- 
ing the evidence of Mr Ryan's time acting in the position 
of Director of Internal Audit after applications for the 
vacancy closed, appears not to have given him credit for 
acting in the position for three weeks in 1990. However, I 
cannot think that the difference between 12 and 13 months 
was material in this context. Additionally, the tribunal 
appears to have understated his work in the Department as 
Manager EDP Auditor and as Senior or Supervising EDP 
Auditor. He was the Manager for approximately S'/z years 
and Senior Auditor for one year, not S'/z as the tribunal 
found and without making mention of his appointment as 
Manager. Against that, it must be acknowledged that Mr 
Holton was a Senior Auditor in the Department for two years 
and has been Manager since 1987. He has had approximately 
two years' longer service in the Department at the manager 
or supervisory levels than Mr Ryan, a factor which seemed 
to have impressed the tribunal. Nonetheless, given that the 
emphasis in the criteria is on the "high level" experience, 
and given Mr Ryan's experience, I doubt that it could 
objectively be said that Mr Ryan's qualifications in that 
respect were any less than those of Mr Holton. Care must 
be taken not to give Mr Ryan credit for acting time at 
director level beyond the vacancy date. Mr Ryan had acted 
as Director for slightly more than 12 months, most of it on 
one occasion, as against seven months for Mr Holton, which 
was an accumulation of several periods of acting in the 
position since 1988, the last being for two months late in 

1991. The dissenting member of the tribunal, although 
concluding that both applicants satisfied the criteria in this 
respect, was not satisfied that Mr Holton had a better claim, 
largely because of his experience as a Director and because 
of the assessment of the selection panel member from the 
Office of the Auditor-General. Because the person on the 
selection panel from the Office of the Auditor General rated 
Mr Ryan higher than Mr Holton in this respect does not 
mean that die tribunal was bound to form the same 
conclusion. 

Obviously the tribunal regarded the two extra years of 
service of Mr Holton within the Department, which was at 
the senior auditor and manager level, as significant and that 
is not an irrational approach. 

Mr Ryan complained about the tribunal's finding that his 
written submissions "were heavy on rhetoric but light on 
fact". It would have been more accurate to say that the 
submissions were somewhat general and lacking in exam- 
ples. Despite the criticism of Mr Ryan's submission, the 
tribunal judged him to being equal with Mr Holton in this 
respect. Both were judged to have presented well at 
interview and if I were to have to make a judgement, I 
consider that Mr Holton's written submission to be 
marginally better than Mr Ryan's. 

Likewise, I think it is fair to say that the tribunal 
understated Mr Ryan's qualifications regarding his knowl- 
edge of modem auditing techniques and analysis of systems, 
including computerised systems. Even so, from the papers 
tendered to the tribunal, Mr Ryan's knowledge does not 
appear to be any more extensive than that of Mr Holton in 
this respect, as was in part acknowledged by the dissenting 
member who recorded that both candidates impressed him 
with their auditing knowledge and audit functions and 
techniques. Mr Holton claimed to be responsible for 
developing or adapting many of the auditing techniques and 
methods used in the Department, a factor which clearly 
impressed the tribunal. Despite Mr Ryan's experience in 
developing and implementing audit procedures, it was open 
on the papers to conclude, as did the tribunal, that Mr Holton 
had the better claim in this respect. 

Another of the complaints of the Department and Mr 
Ryan was that he had been inadequately assessed by the 
tribunal in respect of the criteria relating to knowledge of 
current human resource management issues. Whilst the fact 
that Mr Ryan may not have demonstrated "his knowledge 
with any examples" should not necessarily be fatal, the 
written statement presented by Mr Holton clearly reveals an 
extensive knowledge of such issues, a factor which appears, 
not surprisingly, to have influenced the tribunal. Again, the 
fact that the human resource specialist on the selection panel 
rated Mr Ryan higher, whilst a factor to be taken into 
account, does not prevent the tribunal from forming a 
different judgement on the basis of all the material before 
it. Interestingly, the dissenting member of the tribunal 
questioned the differential in the rating given by the 
selection panel to Mr Ryan and to Mr Holton on this issue, 
although he thought Mr Ryan to be superior in this respect. 

Overall, on my assessment of the papers, it was open for 
the tribunal to conclude as it did, that Mr Holton was 
superior in respect of the criteria relating to knowledge of 
modem auditing techniques and analysis of systems and the 
criteria relating to knowledge of human resource manage- 
ment issues, and that they were equal in other respects, 
except academic qualifications in which Mr Ryan had a 
decided advantage. If that be the case, it could be said fairly 
that Mr Holton would have discharged the onus to show that 
he had a better claim, as the tribunal found. It may be, with 
the benefit of hindsight, that Mr Ryan could have mounted 
a better case than he did before the tribunal, but that cannot 
be a basis for the matter to go back to the tribunal or for it 
to otherwise be set aside. 

Although the Department and Mr Ryan, assert that the 
tribunal did not fully comprehend the nature of the position 
in that it paid too much attention to auditing experience 
rather than to management and directorship skills, that is not 
obvious from the reasons for decision of the tribunal. It is 
to be noted that all members of the tribunal considered both 
candidates suitable for the position, as apparently did the 
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selection panel. The principal distinguishing feature appears 
to have been that Mr Ryan had proven managerial 
experience in the position, but so too had Mr Holton. He had 
acted in the position long enough to test his capabilities. 
Indeed, a reference from the then Assistant Commissioner 
Human Resources, reveals that whilst acting as branch 
director "during the long period" in 1990, he performed 
"these tasks in a very professional and competent manner 
and during a period where a number of difficult and sensitive 
matters needed to be addressed". 

Although my impression is that Mr Ryan in hindsight 
might have been able to present a better case than he did 
before the appeal tribunal, for the foregoing reasons I am not 
prepared to interfere with the decision, assuming the 
Commission has authority to do so. 

The Department and Mr Ryan might consider it strange 
that a person who is currently acting in the office, and has 
done so for some time with good results, should find 
someone else being appointed to the office. However, it 
must be remembered that the rules of the appeal process are 
such that no regard can be had to service in an acting 
capacity after the office became vacant. The consequence 
in this case is that approximately half, and the most recent 
half, of Mr Ryan's acting time was to be ignored. That may 
form a basis upon which to criticise the rules but not the 
tribunal. 

Appearances: Mr J. Kirwan on behalf of the Applicant. 

Ms S. Young on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Public Service Commission 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA CR 15 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

20 April 1994. 
Order. 

HAVING heard Mr J. Kirwan on behalf of the Applicant and 
Ms S. Young on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, and in particular section 44(12a), 
hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

BOARDS OF REFERENCE— 
Decisions of— 

LONG SERVICE LEAVE—STANDARD PROVISIONS 
(File No. 1 of 1994) 

In the matter of the Meat Industry (State) Award 1980 
No. R9/1979. 

The Australasian Meat Industry Employees' Union 
and 

Tip Top Abattoirs—Wooroloo. 

MR J.G. CARRIGG (CHAIRMAN) 
MR W.S. LATTER (EMPLOYEE'S REPRESENTATIVE) 

MR G. UPHILL (EMPLOYER'S REPRESENTATIVE). 
Perth 31st day of March 1994. 

Decision. 
THIS Board of Reference is convened at the request of the 
AMIEU in a letter dated 7 February 1994 in the following 
terms: 

"A dispute exists between this Union and Tip Top 
Abattoirs, Linley Valley Road, Wooroloo as regards 
the payment of Long Service Leave entitlements in 
respect of one current employee Mr Allan Webb. 

The workers are covered by the Meat Industry (State) 
Award No R9 of 1979 of which Clause 21 states that 
"The Long Service Leave provisions published in 
Volume 60 of the Western Australian Industrial 
Gazette at pages 1 to 6 both inclusive shall be deemed 
to be part of this award". 

In accordance with those Long Service Leave 
provisions, we hereby make application for a Special 
Board of Reference to be convened to arbitrate this 
dispute. We will leave it to the Commission as to 
whether these matters are to be held separately or at the 
one hearing. 

We look forward to your earliest advice of the next 
convenient hearing date and remain." 

Further information was provided by the applicant on the 
21 June as follows: 

"Mr Allan Webb was employed by Tip Top Abattoir 
on 29/11/1978. In June, 1984, there was a transmission 
of business from Dodonia Investments Pty. Ltd., to 
Moreay Nominees Pty. Ltd., the present proprietors. He 
stood down for just three weeks during the transition 
period and is still employed by them at present. 

The matter of the transmission of the business of Tip 
Top Abattoir from Dodonia to Moreay was determined 
by a Board of Reference on 21st September, 1990 in 
the matter of Mr Jim Moffat. Moreay has also accepted 
liability in the cases of Mrs L. McDiarmid and Ms. S. 
M. Nicholas and made payment prior to Board of 
References being convened." 

Mr Webb's service commenced on the 29 November 1978 
as an employee of Dodonia Investments Pty Ltd, the owners 
of the abattoir at Wooroloo at that time. He is covered by 
the Meat Industry (State) Award 1980 No R9 of 1979. 

His commencing date (29 November 1978) is supported 
by Exhibit B in these proceedings which is a copy of an 
Exhibit (2) in proceedings before Commissioner G J Martin 
in Application No 482 of 1984. That application, among 
other things, sought pro-rata long service for lesser periods 
of service than those for which an entitlement arises 
pursuant to the Long Service Leave clause of the award, for 
employees terminated by Dodonia Investments on 25 May 
1984. Exhibit B is the list of those employees and includes 
Mr Webb's name. 

The date of Mr Webb's commencement was also 
confirmed in Exhibit 1 which is a copy of correspondence 
from the then Secretary of the Australasian Meat Industry 
Employees Union dated 23 May 1984 which also attached 
a copy of the list of employees terminated on 25 May 1984. 



Mr Webb's services were terminated by letter dated the 
19 May 1984 effective from the 25 May 1984. Reference to 
Application File 482 of 1984 previously referred to, 
confirms these dates. 

Mr Webb was employed by Moreay Nominees Pty Ltd 
trading as Tip Top Abattoir from the 19 July 1984. 

Exhibit A consisting of attendance record, income tax 
installment declaration, employee staff record and group 
certificate for the year 1 July 1984 to 30 June 1985 confirm 
this date. 

The movement of the business from Dodonia Investment 
Pty Ltd to Moreay Nominees Pty Ltd was found to be a 
transmission for the purposes of the Long Service Leave 
Standard Provisions in Board of Reference No 30 of 1990, 
J Moffat, versus Tip Top Abattoir (70 WAIG 3762). That 
Board of Reference determination was subject to Appeal to 
the Commission in Court Session, that Appeal being 
dismissed (71 WAIG 579). 

It is the determination of this Board of Reference that Mr 
Webb's service shall be deemed to be continuous from 29 
November 1978 as provided for in the Long Service Leave 
Standard Provisions, in that, following his termination of 
employment on the 25 May 1984 he was re-employed with 
the same employer on the 17 July 1984, within the two 
month period provided for in clause (2)(6)g of those 
Conditions. 

JOHN G. CARRIGG, 
Chairman. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, West Australian 

Branch, Union of Workers 

Leighton Nursing Home. 

No. 1919 of 1990. 

COMMISSIONER J.A. NEGUS. 

3 May 1994. 
Order. 

HAVING heard Ms S Mayman on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this Application be discontinued. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Fahey 

and 
Westralian Sands Limited. 

No. 1171 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: By this application the applicant 
claims that he was unfairly dismissed by the respondent on 
the 13th July 1993. 

The applicant had held the position of Chief Accountant 
since late 1991 at the respondent's premises in Capel south 
of Bunbury. The applicant was dismissed by the payment 
of four weeks' wages in lieu of notice and his last day of 
employment was also the day upon which that notice was 
given. 

It was argued by the applicant that his dismissal was 
summary and therefore the onus to prove that the circum- 
stances existed to justify summary dismissal lay with the 
respondent. The respondent however denies that the dis- 
missal was summary. The Commission turns initially to deal 
with that question. 

The applicant's conditions of employment were contained 
in a letter from the respondent dated 29th October 1991 
(exhibit 1). Paragraph 8 of those conditions is as follows: 

"8. PERIOD OF NOTICE 
A minimum of four weeks' notice is required on 
either side. This does not affect the Company's 
right to dismiss an employee without notice for 
misconduct, which, at law, would justify summary 
dismissal." 

The applicant was not given four weeks' notice. It is this 
fact which has allowed the applicant to maintain that his 
dismissal was summary. However the respondent has argued 
that it is an implied term in the applicant's contract of 
employment that payment may be made in lieu of notice. 
It relies on two arguments to support the implication of such 
a term. The first is the evidence which has been brought of 
the respondent's own "Policy Procedure and Guidelines" 
regarding termination of employment (exhibit A). It states: 

"Staff employees are subject to four weeks' notice 
of termination of employment which may be given by 
either employee or employer or the payment of or 
forfeiture of four weeks' pay in lieu of such notice." 

The second is the evidence brought by the respondent of 
custom and practice in the mineral sands mining industry. 
That evidence is to the effect that payment in lieu of notice, 
especially for staff employees, is notorious. 

The existence of a custom and practice makes payment 
in lieu of notice permissable (FMWU v. Cat Welfare Society 
Incorporated (1991) 71 WAIG 2014 at 2019). The evidence 
in these two areas is sufficient to show that payment in lieu 
of notice is an implied term in the applicant's contract of 
employment. The Commission therefore finds that the 
dismissal of the applicant was in accordance with his 
contract of employment. It was not a summary dismissal. It 
is not sufficient to point to the reason for the dismissal given 
by the respondent. Whilst conduct on the part of an 
employee sufficiently serious to warrant summary termina- 
tion of the contract will justify an employer summarily 
dismissing the employee, one must look to the dismissal 
which actually occurs. The employer may choose not to 
summarily dismiss. The employer may indeed choose to 
terminate the contract in accordance with its terms. Whether 
the dismissal which occurred was summary or not will 
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depend upon the examination of all of the circumstances and 
not just the reason for the dismissal. 

The Commission required both parties to further particu- 
larise their respective positions following a conference in the 
Commission. The position of the respondent is set out in a 
statement filed in the Commission on the 19th October 
1993. It states that the applicant was dismissed "as an 
unsuitable employee due to his infidelity to the respondent". 
The events surrounding the applicant's dismissal are related 
to the respondent's earlier dismissal of an employee who 
had been subject to the applicant's control. That employee 
lodged an application in the Commission alleging that the 
dismissal was unfair. In pursuit of that claim she caused a 
number of summonses to be issued to persons to appear in 
proceedings set down for the 13th July 1993. The applicant 
was one of those persons issued with a summons. In the case 
of the applicant a schedule was attached to his summons 
which set out a number of specific requirements of him in 
relation to material or information to be produced. Two of 
those requirements are significant for the purposes of this 
matter and are set out below: 

' '4. Any notes, minutes of meetings, memos to or from 
you in relation to the dismissal of Johanna H. 
Hurley. 

8. A general ledger printout of the Suspense Account 
No. 191511526 from January 1990 to December 
1991." 

In relation to point 4 the respondent says that on a number 
of occasions prior to the 13th July 1993, despite being 
requested to do so, the applicant refused to produce to the 
respondent the notes, minutes or memoranda relating to 
point 4 of the schedule. The respondent's position is that that 
material was part of the summons to be produced at the 
hearing involving the unfair dismissal claim, that they were 
being produced in answer to the summons, were the 
respondent's documents and were of "crucial importance" 
to the respondent in defending its position. The respondent 
states that the applicant breached his fiduciary duty to and 
trust relationship with the respondent. 

The applicant however states that at worst there was a 
misunderstanding. The applicant states that there were no 
notes, minutes of meetings or memoranda which were 
caught by point 4 of the schedule to the summons. However, 
in preparation for giving evidence in those unfair dismissal 
proceedings, the applicant did prepare his own personal 
summary of the meetings leading to that dismissal. The 
applicant states that he was under no obligation to show that 
material when requested to do so and was correct in refusing 
to do so. 

As to the second point, it is part of an allegation by the 
respondent that the applicant actively supported Mrs Hurley 
in her litigation against the respondent by providing her or 
her agent with information relating to the respondent and the 
preparation of its case including the nature of legal 
arguments to be raised by the respondent. This is reference 
in part to the Suspense Account number mentioned in point 
8 above. It seemed remarkable to the respondent that Mrs 
Hurley would be able to recall a nine digit account number 
which was not frequently used by her. They have inferred 
that the number of the account was provided by the 
applicant. 

Further, the applicant was suspected of being partisan 
towards Mrs Hurley in that he had been heard to say, and 
does not deny saying, that he would do anything to assist 
Mrs Hurley. Further, he was suspected of assisting Mrs 
Hurley's case by advising her or her agent of some aspects 
of the company's potential defence to the claim. 

These matters, it is said, totally broke down any trust 
between the respondent and the applicant and led to his 
dismissal. 

The respondent denies providing to any person confiden- 
tial information relating to the respondent or the preparation 
of its case. 

Finally, the respondent states that the applicant had 
demonstrated poor work performance and a poor attitude 
since the dismissal of Mrs Hurley. 

The applicant denies any poor work performance or 
attitude. 

Before dealing with these issues it is as well to note that 
the applicant occupied a senior position within the company 
structure. He was the Chief Accountant. On the material as 
presented to the Commission he was in charge of two 
accountants, a supervisor and three clerical support staff. He 
was directly responsible to the Finance Manager/Company 
Secretary Mr Tbdd. He was a senior management figure in 
the accounting area. When the issues relating to Mrs Hurley 
arose he was part of and was included in the discussions 
regarding the company's response. The Commission ac- 
knowledges that on one occasion he walked out of one those 
meetings because he believed his opinion was not going to 
be counted. However, the Commission finds that that is 
more a result of the applicant's perception of events rather 
than any failure on the part of the respondent to include him 
in the management function. 

The Commission also notes that the applicant had 
relocated his family from Perth to Bunbury following his 
acceptance of the position and that is a factor to be taken 
into account in determining whether his dismissal was harsh, 
unfair or unjust towards him. 

It is also appropriate to note that as the applicant was not 
summarily dismissed for misconduct but rather was, as the 
Commission has found, dismissed in accordance with his 
contract of employment, that the standard tests of what 
constitutes misconduct justifying dismissal are not the tests 
to be applied to the facts to be found in this matter. The 
employer has exercised the right of either party to the 
contract of employment to give notice of its termination. In 
the case of the employer of course, the right to give notice 
is not an unqualified right. The qualifications upon that right 
have been most clearly stated by Senior Commissioner E.R. 
Kelly (as he then was) in the Hospital Employees' Union 
v. Wongan Hills Hospital matter ((1978) 59 WAIG 11 at 12) 
as follows: 

"The second general issue raised by this appeal is 
the question, on the one hand, of the right of an 
employer to dismiss an employee and, on the other 
hand, the right of an employee not to be dismissed. 
Again, though volumes might be written on the subject, 
the matter may be stated quite shortly for our purposes 
and the right in each case may be expressed in virtually 
the same terms. An employer has the right to terminate 
the services of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment, but it is not an unqualified right. The right 
to terminate the employment in the one case and to 
retain the employment in the other case have attendant 
obligations. An employer may dismiss an employee but 
if, in all the circumstances, the dismissal is shown to 
the Commission to represent an unfair exercise of the 
right of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent that 
appears fair, protect the employee in his employment. 
However, if the employee so conducts himself that, in 
all the circumstances, his conduct can be seen as 
inconsistent with his obligations as an employee, he 
will have great difficulty in satisfying the Commission 
that it should interfere on his behalf. It is an area in 
which the equitable maxim that "He who comes into 
equity must come with clean hands" is far from 
inappropriate. Finally, in these general comments it is 
as well to stress that we are not discussing the question 
of dismissal for misconduct, but of termination by 
notice in the ordinary course of employment rela- 
tions." 

The question to be investigated is not a question as to the 
respective legal rights of the employer and the employee but 
a question whether the legal right of the employer has been 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right (Undercliffe Nursing 
Home v. FMWU (1985) 65 WAIG 385). The Commission 
will interfere in the dismissal of the applicant only if it can 
be demonstrated that the right of the respondent to dismiss 
the applicant is in all the circumstances a right which has 
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been exercised harshly or unfairly (in re Barrett and 
Worn ens Hospital Crown Street [1947] AR 565 at 566, 567). 

The Commission now turns to determine the facts of this 
matter as they relate to the reasons given by the respondent 
for the termination which occurred. 

There is a conflict between the evidence of the applicant 
and Mr Todd in this regard. It is common ground that a file 
was compiled to contain the material collected in response 
to the schedule attached to the applicant's summons. Mr 
Todd gave evidence that he wanted to see the completed 
contents of the file prior to it being used in response to the 
summons. On that basis Mr Todd requested on two 
occasions prior to the date of the Commission proceedings 
in relation to Mrs Hurley that he wanted to see the notes that 
the applicant was preparing in response to item 4 on the 
schedule. The two differences which have arisen are these. 

The applicant says firstly that he made it clear that the 
notes he was preparing were not being prepared in response 
to point 4 on the summons, but were "memory joggers" for 
his own use if called upon to give evidence in court. In fact 
he says that there were not any notes, minutes or memoranda 
as described in point 4. 

The second difference is that the applicant says that the 
request from Mr Todd was not seen by him as an "order". 
It was not seen as a formal request and the applicant stated 
that if it had been a formal request he would have made the 
notes available (transcript p. 65). 

A third request was made by Mr Todd the day after the 
hearing involving Mrs Hurley. On that occasion the 
applicant indicated that as he had not been required to give 
evidence he had destroyed the notes and had deleted them 
from the computer. 

In relation to the first two requests Mr Todd saw the 
requests as demands, an instruction. His evidence is that the 
applicant did not indicate that they were merely private 
notes and that was the reason he gave for not showing them 
to Mr Todd. According to Mr Todd the applicant stated that 
the notes were not official company records, that they were 
not documents summoned in his capacity as a representative 
of the company and said that Mr Todd could see them in 
court when they were produced. 

The conflict is significant. It was conceded on behalf of 
the applicant that if the notes were being prepared by the 
applicant in response to the summons then they ought to 
have been produced. By implication therefore, notes 
prepared for personal use need not be produced. There is 
authority for the proposition a duty lies upon an employee 
in general terms to give information to his employer such 
as is within the scope of his employment and which relates 
to the mutual interest of employer and employee. Thus if an 
employee is requested at a proper time and in a reasonable 
manner to state to his employer facts concerning the 
employee's own actions performed as an employee, pro- 
vided that these relate to the employer's business, the 
employee is bound generally speaking to make the disclo- 
sure (Associated Dominion Assurance Society v. Andrew 
and Another (1949) 49 SR (NSW) 351 at 357-358). Whilst 
the authority is not recent and is couched in terms which 
refer more to a master-servant relationship, it would tend to 
imply an obligation on the applicant somewhat wider than 
his concession in these proceedings. 

The differences between the applicant and Mr Todd may 
also be resolved in this manner. Shortly after the conversa- 
tions took place Mr Todd made a note of them. Exhibit B 
is a note of the conversation of the 7th July 1993 and was 
made on the 12th July 1993. Exhibit B shows that on the first 
occasion Mr Todd asked to see all of the documents which 
had been collated in response to the summons. The applicant 
agreed and stated that he was in the process of finalising the 
typing up on his computer of his notes of the various 
meetings. He stated that there were seven meetings. The 
applicant had stated that notes did exist and held up a sheet 
of paper with writing on both sides saying that they were 
the notes he took at the time and that he was typing them 
up so that they were readily readable. On the second 
occasion Mr Todd told the applicant that he wished to see 
the meeting notes which he had done but the applicant stated 

that they were not company property. Mr Todd insisted as 
the notes had been prepared during company time they were 
company property. As the applicant left the premises that 
evening Mr Todd reminded the applicant that he still wanted 
to see the notes. The applicant responded that they were not 
official company records, were taken for his own purposes 
and that if they were called at the hearing then the company 
would have the opportunity of viewing them then. 

The Commission accepts the contents of exhibit B as 
more accurately reflecting the conversation between Mr 
Todd and the applicant. The Commission regards the notes 
made five days after the conversation took place as a more 
accurate and reliable summary of the detail of the 
conversation rather than the recollection of the applicant 
some five months after the event. 

Further, part of the conversations were overheard by a 
third person. That person is Mr Hunter who at the time was 
an accountant with the respondent. He left its employment 
in September 1993 to work in a family fuel distribution 
business. He was given the responsibility for preparing some 
of the material referred to in the schedule attached to the 
applicant's summons. He heard the applicant stating that the 
notes were not company documents. He described the 
request of Mr Todd as being initially a polite request but 
secondly more of a directive than a request. 

On the facts as the Commission has found above the 
Commission finds the requests of Mr Todd to have been 
lawful and reasonable in the circumstances. The requests 
were made on the assumption of documents being produced 
in response to a summons relating to the respondent's 
business operations. To the extent that there was any 
misunderstanding it was generated by the applicant in 
waving notes at Mr Todd in response to his request but later 
refusing to show them. The Commission has also found it 
difficult to accept the applicant's statement that in any event 
he would have shown the notes if he had realised he was 
being directed to do so. In the face of Mr Hunter's evidence 
the Commission finds that Mr Todd made it plain that the 
request was seriously made and was to be complied with. 
Overall the conduct of the applicant was quite unsatisfac- 
tory. 

It has also struck the Commission as curious that although 
in response to the third request the applicant indicated that 
the notes had been destroyed, subsequent to his termination 
and in response to a letter of demand a copy of the notes was 
produced and forwarded to the company. It became exhibit 
9. It is perhaps noteworthy that they are on their face not 
notes made at the time of various meetings, but a 
compilation of meeting times and outcomes made subse- 
quently to them. They are headed "Summary of Meetings 
Associated With Dismissal of Mrs J. Hurley". 

On the facts as found above there was a refusal by the 
applicant to produce notes understood by the respondent to 
be important to its business. In the circumstances as found 
above the request by Mr Todd to see the notes was 
reasonable and ought to have been complied with. The 
Commission reaches that conclusion also after considering 
the applicant's evidence that he would have been prepared 
to show them had the request been "formal" (transcript 
p. 65). On the evidence of Mr Hunter the requests were 
formal enough for an employee, and especially a senior 
employee, to appreciate the nature of the request and that 
it was to be obeyed. 

The Commission does not, in reaching the above 
conclusion, consider whether the refusal was an act which 
justified termination of the applicant's contract. That is 
because on the evidence of Mr Schache the incident of the 
notes was quite a significant part of the decision to dismiss 
but the decision to dismiss included other matters (transcript 
p. 145). It will therefore be considered with those other 
matters. 

The point needs to be made however that the evidence of 
Mr Schache that the refusal went to a question of trust, and 
particularly coming from a person in senior position within 
the company, is significant. The Commission found Mr 
Schache's evidence on this point convincing and not shaken 
in cross-examination. The view formed by Mr Schache that 
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the applicant, when he was a senior manager within the 
company, was withholding information relevant to the 
company's involvement in Commission proceedings was a 
view that he was entitled to form on the facts. 

The Commission now turns to consider the allegation that 
the applicant actively supported Mrs Hurley in her litigation 
against the respondent by providing her or her agent with 
information. The applicant denied the allegation in its 
comprehensive entirety. 

The evidence before the Commission did not demonstrate 
that the applicant in fact actively supported Mrs Hurley in 
her litigation in the manner alleged. 

Over the objection of the respondent the Commission 
allowed leave after the respondent's case had commenced 
for the applicant to call Mrs Hurley to give evidence. Mrs 
Hurley gave evidence that she had not been assisted by the 
applicant in the manner alleged. The Commission does not 
regard the evidence of either the applicant or Mrs Hurley as 
being broken down on this point and finds that there is no 
evidence before it to substantiate the allegation. 

The allegation made against the applicant is speculative. 
It is based upon a number of incidents which by themselves 
would be of little significance: in general, the applicant did 
not believe that the dismissal of Mrs Hurley was warranted. 
He even believed that her dismissal would be unfair and 
made this point known. At one meeting of management he 
was, apparently, informed that the decision to be made was 
not his decision and this prompted him to leave the meeting 
abruptly. Indeed, Mr Schache described the applicant's 
action as "storming out" (transcript p. 122). Mr Schache 
thought this reflected poorly on a senior manager in an 
organisation. At one point after the dismissal was effected 
the applicant had stated that he would do anything to help 
Mrs Hurley. The respondent believed that the applicant's 
investigation into other areas involving Mrs Hurley prior to 
the dismissal decision being made was not professionally 
done. The fact that Mrs Hurley summonsed a number of 
witnesses but it was only the applicant's summons which 
contained a schedule to produce information and documents 
was seen by the respondent as being remarkable given that 
Mr Todd was the Finance Manager. 

In the Commission's view none of the above incidents 
have been made out. More than mere suspicion is required 
to provide justification for the termination of an employee's 
contract of service; there must at least be some evidence 
upon which a reasonable conclusion could be based. 

As to the nine digit code mentioned in the schedule 
attached to the applicant's summons, and referred to earlier 
in these reasons, Mrs Hurley stated that she had a good 
recollection of numbers (transcript p. 279). She was not 
cross-examined as to that point and I accept her evidence. 
Similarly, although both the applicant and Mrs Hurley had 
mentioned the "Coles-Myer" case there is insufficient in 
the evidence to permit the conclusion that the respondent 
urges. 

However in two other incidents the Commission has 
found the conduct of the applicant such that, in the context 
of the above, his actions would lead a reasonable person to 
have a suspicion as to the basis of the applicant's conduct. 
The first incident was the request by the applicant of Mr 
Todd to be given a copy of a photocopied newspaper article 
apparently relating to Mrs Hurley which the applicant had 
seen on the Managing Director's desk. This request was 
made as part of the applicant's response to Mr Todd when, 
according to the applicant's own evidence, he was preparing 
notes for his own evidence in Mrs Hurley's unfair dismissal 
application (per exhibit B). The request was unusual because 
the newspaper article did not relate to the applicant in any 
way and he had no business in requesting it. When 
questioned about his request under cross-examination in 
these proceedings the Commission found the applicant's 
answers to be unconvincing and in part evasive. 

The second incident related not directly to Mrs Hurley's 
dismissal but rather to an incident when the applicant was 
absent from work to attend an examination in Perth. The 
Commission has not found his absence as such to be 
remarkable. However the applicant has claimed that he 

informed the two accountants (one of whom was Mr Hunter) 
of his absence and left a leave form on his own desk. The 
respondent found the applicant's absence remarkable and 
investigated his absence because he had not informed the 
management of his intended absence beforehand. Mr 
Schache spoke to both accountants and found that in fact the 
applicant had not spoken to Mr Hunter. This was seen as a 
point against the applicant although the respondent eventu- 
ally decided to take no further action about the applicant's 
absence. However the fact that the applicant had not done 
what he claimed was an event available to be taken into 
account when all of the events recounted above unfolded. 

On the facts as found above the refusal of the applicant 
to show the notes was, in context, a serious refusal on the 
part of the applicant. The words "in context" include the 
evidence that the dismissal of Mrs Hurley led to tensions 
within management (the evidence of Mr Hunter), the 
applicant's stated support for Mrs Hurley and that the 
applicant occupied a senior position within the management 
structure. The Commission finds that that action, together 
with the request without valid reason for the copy of a 
newspaper article, and together with the doubt sown in the 
mind of management following the applicant's statement 
that he had informed both accountants of his intending 
absence to Perth when he did not inform both accountants, 
was destructive of confidence between the applicant and the 
company. Conduct which in respect of important matters is 
incompatible with the fulfilment of an employee's duty, or 
involves an opposition or conflict between his interests and 
his duty to his employer, or impedes the faithful perform- 
ance of his obligations, or is destructive of the necessary 
confidence between employer and employee is a ground of 
dismissal (Blyth Chemicals v. Bushnell (1933) 47 CLR 66) 
per Dixon and McTieman JJ at 81-82). This is significant 
in the context of a person holding a senior position in the 
management structure with its attendant responsibilities. 

The manner of dismissal was less than satisfactory in that 
the decision to dismiss was taken without giving the 
applicant an opportunity to respond to all of the matters 
which led to the decision. The manner of dismissal is an 
important consideration, although only one factor to be 
taken into account (Shire of Esperance v. Mouritz (1991) 71 
WAIG 891). That procedure is necessary to enable the 
decision maker to have both sides to the issue before him 
or her before the decision is made. However, the signifi- 
cance of the procedure will depend upon the circumstances. 
In this case, the decision was taken following the events 
outlined above because, of themselves, the events led to a 
breakdown in the respondent's confidence in the applicant. 
In the circumstances I cannot find the manner of dismissal 
so flawed that it of itself rendered the dismissal unfair. 

The Commission has not been persuaded by the applicant 
that the dismissal was harsh, unfair or unjust and accord- 
ingly the application will be dismissed. 

Appearances: Mr P. Marsh (of counsel) on behalf of the 
applicant. 

Mr R. Lilbume (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Fahey 

and 
Westralian Sands Limited. 

No. 1171 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 

Order. 
HAVING heard Mr P. Marsh (of counsel) on behalf of the 
Applicant and Mr R. Lilbume (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Joe Gandy 
and 

E.R.T. Explosives Aust Pty Ltd. 
No. 1385 of 1993. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

proceedings, taken from the transcript as edited by the 
Commission.) 

THE COMMISSIONER: The applicant has claimed that his 
dismissal as from the 30th July is harsh and unfair and seeks 
an order reinstating him in his employment. A claim for 
some unspecified benefits was very properly abandoned. 
The order sought is opposed. 

The Commission has heard from both the applicant in 
person and from the WA manager of the respondent. The 
parties have raised a number of issues in the course of the 
proceedings but with respect to both parties the matter can 
only be approached in the following manner. 

The respondent is a supplier of explosives to the mining 
industry. For the period under consideration the main 
mining company to whom the respondent supplied explo- 
sives was called McMahon. Although its proper name was 
probably more full than that and may indeed have changed 
over time that is a sufficient identification for these 
purposes. 

On the applicant's evidence, which I accept, that one 
company accounted for 65% of the respondent's business in 
WA. It was an account of fundamental importance to the 
respondent. I have no hesitation in accepting Mr Lampaya's 
evidence that the departure of the previous WA manager 
caused McMahon some concern. That in turn was felt in the 
respondent's head office in Spain such that following a 
meeting between the respondent and McMahon in Spain Mr 
Lampaya was required to come to Perth to take charge of 
the WA operations. He did so and immediately devoted time 
to the involvement of the respondent with McMahon. Such 
was the importance of McMahon to the respondent. 

I therefore accept that when on the 30th April McMahon 
told the respondent in WA that it had lost the contract with 
McMahon consternation in the respondent was great. The 
loss involved the entire contract with McMahon. I accept 
that the loss affected everyone and that the loss called into 
question the continued operation of the Perth office if not 
the operation of the respondent in WA. 

The applicant's employment was terminated in writing 
received in either July or early August 1993. The letter refers 
to the decline in sales in WA and the recent loss of business 
with McMahon causing a reassessment of the respondent's 
position in WA. It noted with regret that due to the loss of 
sales his contract of employment was terminated from 30th 
July 1993. 

When regard is had for the above circumstances it is not 
immediately apparent where the unfairness lies in that 
termination. It is of course most unfortunate from the point 
of view of the applicant because he lost his employment. 
However the Commission is to interfere in a dismissal to 

protect an dismissed employee only where the dismissal is 
harsh, unfair or unjust (s. 29 and Undercliffe Nursing Home 
v. FMWU (1985) 65 WAIG 385). 

When regard is had for the evidence that the applicant's 
employment came about following his prior involvement 
with McMahon and following a recommendation from it to 
the respondent, that his knowledge and expertise made him 
valuable to the respondent for the purposes of its involve- 
ment with McMahon, then the loss of the contract would be 
likely to affect his own circumstances. Indeed there is 
evidence from Mr Lampaya that the applicant himself 
realised that. 

There is no evidence that the dismissal was connected 
with the memorandum from the applicant to the respondent 
concerning his conditions of employment given the ac- 
knowledged loss of the McMahon contract. I accept Mr 
Lampaya's evidence that he did not make any complaints 
about the applicant to the respondent's office in Queensland 
prior to the dismissal. 

The dismissal which actually occurred was unusual in that 
on the instructions of Mr Lampaya the applicant was sent 
home on 12th July upon his return from holidays. But his 
dismissal is from 30th July. That brings into question 
whether the fact that the applicant was denied the 
opportunity to earn wages over that period constituted an 
unfairness. Of itself his entitlement or otherwise to wages 
is not a matter for the Commission in these proceedings and 
the element of unfairness is relevant to whether or not the 
fact that it was associated with the dismissal rendered the 
dismissal unfair. However, the manner of the dismissal is 
only one factor to be taken into account in assessing whether 
a dismissal is unfair (Mouritz v. Shire of Esperance (1991) 
71 WAIG 891). It also is to be noted that the applicant was 
entitled to two weeks' notice to terminate his contract yet 
he was given twice that. In addition money previously 
advanced to him was waived. On balance I cannot on the 
evidence find any unfairness in the manner of the dismissal. 

It was established that another person had been employed 
by the respondent in March or April. It was only tentatively 
argued that the employment of this new employee and his 
retention in employment rendered the applicant's dismissal 
unfair. However given the applicant's involvement with the 
McMahon contract and the evidence of Mr Lampaya as to 
the different purpose and duties of that other employee and 
that the employment of that person was nothing to do with 
the applicant, it has not been established that the applicant 
and the other employee were equal or interchangeable for 
the respondent's purposes. On the evidence the applicant 
was really made redundant due to the loss of the McMahon 
contract. For the applicant to show that his redundancy was 
unfair he would have needed to demonstrate that the 
retention of the other person was the unfairness and that the 
other person ought to have been retrenched. That has not 
been able to be demonstrated in these proceedings. 

I do not lose sight of the applicant's evidence that he 
serviced another 25 or so contracts other than McMahon. 
However the evidence is compelling that the contract with 
McMahon was of the utmost importance to the viability of 
the respondent and I accept that its loss would completely 
overshadow those other contracts. The evidence does not 
permit the conclusion that those other contracts would of 
themselves counter the loss of the McMahon account and 
mean that the redundancy of the applicant was therefore 
unnecessary and therefore unfair. 

For all the above reasons the applicant has not shown that 
the dismissal was unfair and the application will be 
dismissed. 

Appearances: Mr R. Clohessy on behalf of the applicant. 

Ms B. Fitzgerald on behalf of the respondent. 
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INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
Joe Gandy 

and 
E.R.T. Explosives Aust Pty Ltd. 

No. 1385 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Ms B. Fitzgerald on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

(L.S.] Commissioner. 

Editor's Note: Previous Procedural Order published (74 
WAIG 681). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Henley 

and 
Posgold (Big Bell) Pty Ltd. 

No. 1450 of 1993. 
COMMISSIONER J.F. GREGOR. 

5 April 1994. 
Order. 

WHEREAS on the 15th of November 1993, David John 
Henley applied to the Commission for an Order pursuant to 
Section 29 of the Industrial Relations Act 1979; and 

Whereas on the 21st of January 1994, David John Henley 
filed Application No. 71 of 1994, for production of 
documents in Application No. 1450 of 1993; and 

Whereas on the 23rd of February 1994, Posgold (Big Bell) 
Pty Ltd filed Application No. 197 of 1994, for an Order that 
Application No. 1450 of 1993, be dismissed; and 

Whereas on the 14th of February 1994, the Commission 
issued a Procedural Order for production of documents in 
Application No. 1450 of 1993; and 

Whereas on the 2nd of March 1994, the Commission, at 
the request of the parties, adjourned proceedings in 
Application No. 197 of 1994, to allow for discussions and 
negotiations; and 

Whereas on the 22nd of March 1994, the Commission 
was advised by the filing of a Notice of Discontinuance of 
Application in Form 23 by David John Henley that the 
Applicant wished to discontinue this application on the 
grounds that an out of court settlement was reached between 
the two parties; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders:— 

(1) That Application No. 1450 of 1993, be and is 
hereby, discontinued. 

(2) That Application No. 71 of 1994, be and is hereby, 
dismissed. 

(3) That Application No. 197 of 1994, be and is 
hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Victor Everard Hunter 
and 

Beagle Bay Community Inc. 
No. 1501 of 1992. 

COMMISSIONER J.F. GREGOR. 
23 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 25th of November 1992, 
Victor Everard Hunter (the Applicant) filed an application 
in the Registry seeking orders pursuant to Section 29(b)(i) 
and (ii) of the Industrial Relations Act 1979 (the Act) for 
both reinstatement and payment of outstanding benefits said 
by him to be due under a contract of employment he alleges 
existed between himself and the Beagle Bay Community Inc 
(the Community). Shortly stated, the Applicant says he was 
appointed to a position with the Respondent at Beagle Bay 
on the 4th of November 1989. His conditions of service 
included inter alia a salary calculated annually, a district 
allowance, five weeks' annual leave and annual return 
airfares to Perth dependant upon completion of 12 months' 
service. The Applicant admits that there was no written 
contract between himself and the Respondent on the detail 
of the contract of employment. He further alleges that he 
diligently completed and performed all duties and obliga- 
tions as Administrator of the Beagle Bay Community for a 
12 month period and that sometime in November 1990, his 
contract of service was extended for what he had reason to 
believe was a further 12 months. There was still no written 
contract and the arrangement was secured verbally. His 
contract of employment continued until the 17th of May 
1991 when it is alleged that a meeting of the Community 
Council resolved to terminate the contract. This was done 
by the issue to him on that day of a letter in the following 
terms. The letter, formal parts omitted, is as follows: 

"MR VIC HUNTER 
RE: EMPLOYMENT 
At a full council meeting of Beagle Bay Community 

Inc. on the 17th May 1991. The council unaninmously 
(sic) agreed that your services are no longer required 
and that your employment be terminated at 5.00 pm on 
the 17th May 1991. 

The council also agreed to abolish the Administrator 
position as you have no contract with the Beagle Bay 
Community Inc. offers you 2weeks (sic) salary further, 
the council agreed that you have 48 hours to leave the 
community effective from 5.00pm of (sic) 17th May 
1991. 

If you have personal belongings that cannot be 
removed the council will forward via the local trucking 
agent to your forwarding address. 

At 5.00pm on 17th May you are to handover all 
community assests (sic) and keys, records etc, to the 
Chairman of Beagle Bay Community Inc. 

(Exhibit VI1) 
This matter was heard in Broome over the period the 1st 

to 3rd of September 1993 and the 5th to 8th of October 1993. 
At the completion of proceedings on the 8th of October 
1993, the Commission, having heard all of the evidence, 
adjourned the proceedings to allow Counsel to submit 
written submissions. The last of those submissions, with 
extensions granted by the Commission for time of filing, 
was received on the 23rd of November 1993. 

During these proceedings the Commission heard evidence 
from 11 witnesses on behalf of the Respondent as well as 
extensive evidence from the Applicant himself. It also 
received voluminous written documentary evidence relating 
to financial statements and other relevant documentation 
concerning the operations of the Beagle Bay Community 
Inc. In view of that it is necessary that these Reasons contain 
some narrative to put the matters for adjudication in context. 
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The Beagle Bay Community is located 125 kilometres 
north of Broome on the Dampier Peninsula. The Community 
has four outstations, namely Bobieding, Nyul Nyul, Bana- 
nawell and Tender Gardens. The Community was first 
settled in 1892 by Trapist Monks who established the Beagle 
Bay Mission. In the same year they also established a branch 
mission to Beagle Bay at Lombadina which is now known 
as the Djarindjin Aboriginal Community. This community 
is run separately to Beagle Bay, as indeed are Beagle Bay's 
own outstations, but in the evidence before the Commission 
there appears to be a transference of the population between 
those locations and others on the peninsula. 

The Community is managed by a council which took over 
responsibility for management from the Catholic Church in 
1975. The council is appointed pursuant to the constitution 
which is registered under the Associations Incorporated Act 
1895-1962 (the Associations Act). By that constitution, 
membership of the association shall be any Aboriginal 
person who resides at Beagle Bay for six months or more 
who is over the age of 18 years. The constitution provides 
that the Community is the group who primarily are, for the 
time being, the members of the association. Objects are to 
provide material benefit, maintenance and welfare of 
members and for education of them to be self sufficient 
members of the Community. It has the power to acquire 
property, real or personal, to sell all or any of such real or 
personal property and to let, exchange or otherwise dispose 
of it, and execute conveyances, transfers, mortgages and the 
like. It can also build, construct and renovate buildings, 
borrow and invest funds, make laws and by-laws for the 
conduct and control of the association and the persons in it's 
employ or under the care and control of it. 

To conduct these affairs, there is a committee of 
management which governs the association. The members 
of the committee (also known as the Council) are appointed 
under the by-laws, rules and regulations of the association 
and it has the power to do all legal acts, matters and things 
desirable or required for the furtherance of the Objects of 
the association. It has the powers to co-opt persons to assist 
and an unfettered power to delegate all or any of its own 
power to any outside council of management or a board of 
trustees. In exercise of its powers, it is required to observe 
the established traditions and customs of the Community by 
consulting with members on matters of importance. TTiere 
is no specific power in the constitution for the appointment 
of an Administrator, at least the position of Administrator 
is given no specific powers under the constitution. 

The Rules of the Beagle Bay Community (Exhibit B21) 
provide that the Committee of Management shall consist of 
a Chairman and six ordinary members. It is required to meet 
in the form of a general meeting in March of each year and 
it can convene extraordinary meetings by giving of 
appropriate notice. Its ordinary meetings are to be held every 
two weeks. All members' votes are equal except that the 
Chairman has a casting vote. There are rules for the 
appointment of a Secretary who is to act as a Treasurer of 
the association. The Secretary is to submit a true statement 
of financial affairs to the Annual General Meeting. There are 
15 separate rules. None of those rules provide for the 
appointment of an Administrator. 

Notwithstanding this, according to the evidence, there are 
paid employees of the Council at Beagle Bay. They are the 
administrator, to which position reference has been made 
earlier, a book keeper, a clerk, a community worker and a 
power house operator. 

As mentioned earlier, the number of people actually 
living at the Community at any one time varies because of 
frequent travel and visits between communities in the region 
and the State. At the time of hearing, there was approxi- 
mately 260 people in residence and, on projections, it is 
expected that the total population will rise to 298 by 1995. 
The settlement at Beagle Bay consists of approximately 45 
houses and an administration centre to conduct the business 
of the Community. There are three pieces of plant, for 
instance, a Caterpillar grader, a back hoe and a tractor, and 
nine light vehicles of various types. The Community 
operates a cattle station which is an area of 342,724 hectares 
with the usual trapping and trucking yard facilities. At the 

time of proceedings, the Community also operated a 
nursery. This nursery was purchased on an offer to purchase 
made in November 1990 by the payment soon after of a 
deposit of $30,000 with a final payment made in 1991 of 
$160,000. It is the purchase of this nursery which, amongst 
other things, started a chain of events which led to the 
termination of the services of the Applicant on the 17th of 
May 1991. 

Important to this purchase, and to the general running of 
the Community, are the financial arrangements for the 
funding of the Community which are in place as a result of 
the activities of the Aboriginal and Torres Strait Islander 
Commission (ATSIC). ATSIC provides funds for approved 
programmes. These funds are public moneys provided under 
annual appropriation acts of the Commonwealth Parliament. 
ATSIC is required by law to account to the Parliament for 
the proper use of such moneys and to that end has devised 
'Standard Terms and Conditions Relating to Grants' 
(Exhibit V1). The recipients of grants are required to comply 
with those standard conditions. The conditions cover the 
acceptance of grant conditions, that is, if a corporation. 
State, Territory or local government body accepts an offer 
it is on the basis that it agrees to the terms and conditions 
that are set out in ATSIC's letter of offer. There must be a 
letter of acceptance of those conditions. No release of grant 
money will be made until ATSIC receives the signed letter 
of acceptance of a grant There are limitations on the use of 
grant moneys: they are only to be put towards the 
achievement of stated goals as set out in the letter of offer 
and in accordance with the approved budget. There must be 
approval in writing from ATSIC to vary the goals for the 
approved budget of the grant. Monies are required to be 
deposited with bankers of the recipient or its approved 
nominee and deposits are made to be available for 
withdrawal on call for the agreed purposes within the period 
for which the funds were provided. Money is not to be used 
prior to the next release of grant funds, or is to be used in 
such time as is determined by ATSIC, and any surplus can 
only be used in accordance with the rules for the use of 
surplus grants. Part three of the "Standard Terms and 
Conditions Relating to Grants" sets out the accounting 
process for grant moneys, that is, the financial statements 
that are required, the annual reports and so on. At the end 
of the grant project the recipient is to provide a statement 
of expenditure and a certificate that the conditions of the 
grant as set out in the letter of acceptance have been met. 
Failure to observe or comply with the terms and conditions 
can result in the funds being withdrawn. 

Apart from grants, funding is also available from a 
scheme known as the Community Development Employ- 
ment Projects (CDEP). CDEP is a scheme arising from the 
Aboriginal Employment Development Policy of the Gov- 
ernment. Essentially, the concept is the pooling of moneys 
which would otherwise be paid as unemployment benefits 
and redistributing that pool of money as wages to assist with 
the running of specific projects at a community. CDEP 
funding comes in three different forms. First, there is CDEP 
wages where the community or organisation receives funds 
based on an average per participant rate to pay wages to 
members. The average per participant rate has two compo- 
nents, one for remote areas and one for non-remote areas. 
The average participant rate is adjusted twice yearly in line 
with CPI movements and ATSIC regional officers advise 
communities of those changes. 

The second source of funds for CDEP funding comes 
from what is known as CDEP on-costs. By this concept each 
region, in this case the Kimberley, will receive a bulk 
allocation of funds as determined by ATSIC. The distribu- 
tion of the on-cost funds is determined by the ATSIC 
Regional Manager in consultation with the Regional 
Council and CDEP communities and organisations. The 
Regional Manager is required to take into account the 
current needs of each CDEP including statutory commit- 
ments such as workers compensation, insurance and so on. 
There is not a fixed percentage or per capita allocation to 
each CDEP project and the amount of CDEP on-costs is 
determined by a Regional Council meeting. In this case it 
is the Kullarri Council meeting. The on-cost funds are 



provided to cover the costs of administration, including 
workers' accident compensation and payroll tax, materials, 
tools and capital equipment. 

There is a third component of CDEP funding and that is 
CDEP support. Each region receives a bulk allocation based 
on a per capita formula determined by ATSIC. The 
allocation of the CDEP support funds is determined by the 
ATSIC Regional Manager in consultation with the Regional 
Council and the CDEP communities and organisations. The 
funds are provided to assist project financing that can not 
be met within the on-cost component, that is the component 
explained above. The type of target for this expenditure is 
large capital items or additional equipment such as 
bulldozers and the like. 

Exhibit B12 provides an example of how this system 
works. In January 1991 the then Regional Director of the 
Broome/Derby region of ATSIC, Mr Kevin Fong wrote to 
the constituent councils, Beagle Bay being one of them, to 
advise them that the Regional Manager had been told that 
ATSIC had allocated $2,215,049.00 to the Broome/Derby 
region, that is the West Kimberley, for the full allocation of 
CDEP on-costs. It should be remembered that the first part 
of the CDEP funding scheme, that is the wages, would have 
already been determined by the formula which has been 
described above. The communities were told that the full 
year allocation was based on the number of participants in 
the West Kimberley region in the previous year and because 
there had been an increase in the number of participants 
since then, the funds available as CDEP on-costs would be 
less than 20 per cent of the wages amount, that is, the CDEP 
wages amount. The evidence before the Commission 
indicates that as a rule of thumb, the communities anticipate 
receiving a CDEP on-cost figure in the vicinity of 20 per 
cent of the wages amount. In compliance with the CDEP 
rules, the councils were invited to submit their work 
programmes and budgets. Councils were told of the type of 
data which was required to be put into those programmes 
and budgets. 

The letter also referred to CDEP support funds, that is the 
third factor of the CDEP funding scheme. For support, there 
had been an amount of $ 1,600,000.00 allocated to the West 
Kimberley region. The letter, in January 1991, told the 
councils that there would be a change in the way the 
break-up had been determined. Previously there had been a 
support conference to determine that. Instead, the Regional 
Manager determined that in conjunction with the Regional 
Councillors, he would meet to determine the allocation of 
support funds. Hence a meeting of the Kullarri Regional 
Council, which will be referred to again later in these 
Reasons, took place at the Mambulanjan Resource Agency 
between the 27th of February and the 1st of March 1991. 
Beagle Bay, along with other communities, was advised that 
it was required to submit any applications for CDEP support, 
identifying the Community's most important needs as they 
are reflected in the work programmes. Those applications 
were to be submitted no later than the 31st of January 1991. 
Mr Fong, the Regional Manager at the time, invited councils 
to contact his office if there were any difficulties. 

The evidence is that there was no contact from Beagle 
Bay Community in the form of an application. However at 
the last moment, a submission for $143,000.00 was received 
from Beagle Bay. The Kullarri Council rejected that 
submission and granted a lesser amount (see Exhibit B13). 
At the same time, in view of the surrounding circumstances, 
it was decided by the Kullarri Council that an investigation 
would be made into the financial affairs of the Beagle Bay 
Community. 

In due course, terms of reference for that inquiry were 
drawn up by ATSIC. Those terms of reference are as 
follows: 

"1. Prepare a summary of income and expenditure 
from 1 July 1991 to 31 May 1991. 

2. Provide a brief assessment of financial perform- 
ance and management to date, identifying those 
factors which may have acted to constrain the 
development of the Community. Make comment 
on how these factors can be overcome. 

3. Provide an assessment in relation to ATSIC grants 
received by the Community as to whether those 
grants have been expended in accordance with the 
conditions of the grant and the purpose for which 
they were intended. 

4. Provide an assessment on the quality of past 
financial service and advice. 

5. Provide details of any financial training required 
to enable Community personnel to adequately 
manage the operations of the Community, from an 
accounting point of view. 

6. Make recommendations as to appropriate manage- 
ment and financial policies and systems to be 
implemented for the Community. 

7. Identify any factors that may affect the ability of 
the Community to manage their affairs. 

8. Advise if there have been any misappropriation or 
misuse of Community funds." 

(Exhibit B15) 
I will now narrate a truncated version of the story that the 

Applicant presented to the Commission. This recitation is 
based on both the Applicant's evidence and on other 
documentation before the Commission as Exhibits. 

It seems that after the Applicant had been dismissed from 
his employment, he withdrew from contact from most 
people. He returned to his home in the Peninsula area, away 
from the environment in which he had found himself, to 
contemplate his disappointments and concerns. He did, it 
seems, much the same as the Chairman of the Beagle Bay 
Council, Willie Smith evidenced he did when he was 
defeated in a vote for the position of Chairman at Beagle 
Bay. Mr Smith evidenced that he was so concerned with the 
rumours and his standing in the Community that he, in 
effect, exiled himself to Lombadina and felt unable to return 
to the Community for a period of nine months. Almost a year 
after his termination, the Applicant heard stories which he 
described as rumours, alleging that he had misappropriated 
amounts ranging from $250,000 to $500,000 during his term 
of office as Administrator at Beagle Bay. This caused him 
concern so he commenced efforts to clear his name. He did 
so by making contacts and lodging complaints with various 
authorities, including the Commonwealth Ombudsman. In 
due course, he filed in this Commission the Application 
which is the subject of these proceedings. This was some 
two months after his complaint to the Commonwealth 
Ombudsman and was further effort to, in what he considered 
to be an avenue he could explore, to clear his name. He did 
this, according to his evidence, because when he sought to 
obtain employment the allegations which in effect hung over 
him from his time at Beagle Bay precluded him from being 
successful. 

The Applicant's story is that he had been a Field Officer 
with the predecessor to ATSIC and had worked at Beagle 
Bay and knew of its workings as it were. He knew Cyril 
Puertollano who was the Administrator at Beagle Bay. 
Puertollano had been there for over ten years and had 
decided to take long service leave before he made a final 
commitment to continue his service in the position. The 
Applicant replaced Mr Puertollano during the period of long 
service leave. He saw then that previous audit reports on the 
Community store at Beagle Bay had disclosed a series of 
losses starting with $15,000 in 1986/87, increasing to 
$51,000 in 1987/88, then to $63,000 in 1988/89. These 
losses occurred while the gross annual turnover for each 
financial year was about $6<X),000. The end result, according 
to the Applicant, was that the recurrent losses meant that 
grant funds were being used to make up the losses incurred 
at the store. There was an audit carried out on the income 
and expenditure in order to establish the true financial 
position of the Community. This was done in February 1990 
at the instigation of the Applicant. On completion of the 
audit, it was established that there was a financial shortfall 
of $78,000. This was advised to ATSIC officers but there 
was never any response except that it was decided (by 
ATSIC) that the situation would be monitored. There was, 
however, no procedure put in place for that monitoring to 
be carried out. 
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In addition to the store losses, there were other problems. 
Many of the members of the Community had not paid any 
rent or electricity charges for over 18 months. It was 
difficult, said the Applicant, to get those people to pay for 
rent and electricity and it was even more difficult to chase 
outstanding amounts when other debtors had left the 
Community. There had been an ongoing debate in the 
Community as to whose responsibility it was to see that the 
rent and electricity charges were paid. The Applicant said 
that his predecessor had repeatedly advised the Council that 
they needed to initiate action against the outstanding 
debtors, however, when the Applicant arrived at Beagle Bay 
nothing had been done. Two thirds of the households, some 
37, were making regular payments for rent and electricity 
but the others were not. TTiere was a suggestion made at a 
Community meeting on the outstanding accounts that they 
be written off and that billing start again as of new. 
However, this had been done a number of times in the past 
and all that had happened was that those who did not pay 
their rent and electricity, in effect, were absolved from their 
responsibility. The Applicant said, though, that he was able 
to effect a compromise solution. A result of that, however, 
was that the Chairman and other key executives were 
replaced at the Annual General Meeting. It was clear that 
the Community members who had to commence making 
payments on their outstanding debts refused to accept that 
it was their responsibility and removed the people above 
them for making them meet those obligations. 

The Applicant complained that during this period and, in 
fact, over the time that he was Administrator, he did not at 
any time get any assistance from the field staff of ATSIC 
in implementing a tum around in the Community's financial 
situation. In fact, he was of a view that they tried to 
undermine his role and attack the credibility of the 
Accountant by suggesting there was a conflict of interest 
because he (the Accountant) was simultaneously the 
accountant and the auditor of the community. 

It was related to the Commission that in 1990, the 
Applicant, during a period of annual leave, went to 
Melbourne and interested the Department of Landscape 
Architecture of the Royal Melbourne Institute of Technol- 
ogy (RMIT) in Beagle Bay as a project. The project would 
allow students, for part of their course, to live at Beagle Bay 
and work with the Community members to design and 
develop a landscape plan for the Community. The idea 
behind this was to improve the living conditions by 
suppression of dust and the improvement of the environ- 
ment, as a starting point towards improving the Commu- 
nity's health. The second aim was to develop skills and an 
understanding of infrastructure and employment methodol- 
ogy to enable the Community members to realistically work 
towards Beagle Bay becoming economically and socially 
self sufficient. The Applicant indicated in his evidence that 
prior to this CDEP wages were allocated to persons who 
were nominated as rubbish collectors and most of the 
workers were so designated. It was his aim to try and lift the 
level of work by the development of skills so that a more 
meaningful, enjoyable and productive work style could 
develop. The arrangement which was made with RMIT had 
a target date for completion of June 1990 by reason that the 
Community was going to celebrate, in conjunction with the 
Catholic Church, the centenary of Catholic presence in the 
Dampier Peninsula. There was expected to be over one 
thousand people present in Beagle Bay during the weekend 
celebrations. 

It was during this period that the Applicant found it 
difficult to obtain assistance from ATSIC field staff and 
repeated requests to them to update new workers on the 
CDEP schedule were not successful. As a result of this 
inaction. Beagle Bay found itself operating on overdraft in 
excess of $100,000. The Applicant insisted that ATSIC 
should have known about the overdraft because he made 
continual requests for the CDEP funds to be updated. The 
result was, though, that the Community operated on 
overdraft through until January 1991. In due course, the 
Applicant did the updating of the Beagle Bay schedules 
himself and after a verification of his calculations, the 
Community received approximately $300,000 for the period 

the 16th of December 1989 to the 31st of March 1991. This, 
in main, represented back adjustments rendered necessary 
by the failure to update the CDEP schedule. The Applicant 
involved himself in similar updating of the Lombadina 
Aboriginal Corporation schedules which resulted in adjust- 
ments to payments due to that organisation. 

The Applicant also involved himself in what he consid- 
ered to be productive activity at the Community by 
innovatively using Community labour. With a housing grant 
of $100,000, and an additional $80,000 from the Community 
CDEP support funds, he was able to build two staff houses 
when the budget had been for one, that is, he was able to 
build the two houses within the original budget. There was 
also a major purchase made at the end of 1991. The 
Applicant's version of events is that there was a nursery near 
Beagle Bay owned by private concerns. The Community 
was purchasing plants for landscaping from the nursery and 
it was put up for sale. A letter seeking funds to carry out a 
feasibility study on commercial viability of purchasing the 
nursery was forwarded to ATSIC. There was a meeting of 
ATSIC staff members at Broome on the issue. The 
Community, on its own volition, approached various sources 
of expert advice to examine the viability of the nursery. Mr 
Bruce Toohill, from the Agricultural Department in 
Kununurra, was commissioned to investigate the project and 
to provide a report to the Council. Mr Phil Smart, the 
Manager of the Commonwealth Bank at Broome, visited 
Beagle Bay to look at the nursery and provided information 
on possible ways of structuring finance. Contacts were made 
with a large nursery in Perth to ascertain whether it would 
be interested in purchasing plants and if seeding stock could 
be provided to Beagle Bay if it purchased the nursery. There 
was a strong desire to establish a business enterprise which 
would generate income from plant sales to other communi- 
ties and form the basis for developing the area near Beagle 
Bay into a parkland area where tourists could visit. 

The Applicant says there were three or four Community 
meetings to discuss the possible purchase of the nursery. 
After these meetings, die Applicant says the Council 
decided that the then Chairman Willie Smith, Executive 
Officers Laurie Cox and Buddy Morrison, and the Applicant 
would negotiate with the owner of the nursery on the 
purchase price and relocation of buildings, machinery, 
equipment, materials and approximately 16,000 plants 
(mostly palms). In due course, an agreement was reached 
with the owner of the nursery that the Community would 
purchase all the buildings, machinery, plant and equipment 
and the palms for a total of $190,000. An offer was made 
and as deposit a cheque for $30,000 was paid. The Applicant 
was a signatory to that cheque. The balance was payable 
around the end of January 1991 and the evidence indicates 
a cheque for $160,000 was made in extinguishment of that 
debt. The Applicant says that he believed that there was 
money in community funds to cover the purchase price of 
the nursery from CDEP support grant funds from ATSIC, 
based on 127 CDEP employees at Beagle Bay. He believed 
it could be strongly argued that because Beagle Bay used 
$80,000 of CDEP support money for the construction of the 
second house they should be allowed the use of CDEP grant 
funds to purchase the nursery. There were more funds 
available from the balance of Beagle Bay's back adjusted 
CDEP wages of $300,000, and the immediate sales of palm 
and plant stocks. In addition to that, there was a sum of 
around $90,000 which the Applicant had discovered was 
owing to the Community because of the failure to apply for 
diesel fuel and excise rebates. He had found no claim had 
been made and therefore the Community was entitled to a 
refund of excise to that amount. 

The Applicant said that unfortunately the CDEP updates 
which would have been necessary to allow for the flow of 
funds that he anticipated, did not eventuate. Further, it was 
decided by the Regional Manager of ATSIC that the 
distribution of CDEP support funds would not take place 
until after the election of new ATSIC Regional Council 
members. This, of course, is the Applicant's version of 
events which have been referred to earlier in this recitation 
when the Commission noted that in January Mr Fong had 
written to the various West Kimberley communities to 



advise them that the Kullarri Regional Council would 
determine the amount of CDEP support grants. 

There were other concurrent events which the Applicant 
advised the Commission were also relevant to his situation 
which built to the circumstances leading to his termination. 
He had a reasonable relationship with Paul Cox who was the 
Chairman when he had been appointed following Mr 
Puertollano's decision not to return to Beagle Bay. That 
relationship did not continue when Willie Smith was 
elected. The Applicant alleged that somehow senior ATSIC 
officers were in league with Mr Smith, as it were, to try and 
remove the Applicant from his position; this was apparently 
because of conflict with them over the funding arrangements 
at Beagle Bay. This led him to offer to resign as 
Administrator. He submitted his resignation. There were 
advertisements for a replacement in June 1990. A candidate 
for the position was selected but, according to the Applicant, 
that replacement never came to pass. It is suggested in the 
evidence for the Respondent that it did not come to pass 
because the Applicant interfered with the selection process 
by visiting the selected person and discouraging him. 
However, in the event, he decided to remain as the 
Administrator because he could not envisage any one 
wanting to take up the position in view of the existing 
circumstances. 

The Applicant advised the Commission through both his 
verbal and documentary evidence that there was a whole 
range of other problems at Beagle Bay. These included 
difficulties with ownership of cattle, compensation for loss 
of watering points which were located within an area leased 
to Beagle Bay and the granting of funds to erect 30 
kilometres of boundary fencing. There were also difficulties 
with the recovery of arrears of rent which led to a great deal 
of negative feeling by those who were in debt. There were 
problems with the decision by the Council to hire a 
helicopter to muster cattle for sale at Broome in an 
endeavour to offset the shortfall of Community funds. The 
outcome of the exercise was an earning which did not even 
cover the helicopter hire. There were difficulties with the 
leasing of the store and there was a lack of scope for 
innovative ideas to reduce the store losses. In March, there 
was another general meeting of the Community and another 
new Chairman was elected. There was dissatisfaction at the 
time. Mr Smith was defeated in election and he left the 
Community. All this culminated in May 1991 when Mr 
Pong and four Regional Councillors met with the then 
Chairman. Matthew Cox, and the Applicant was excluded 
from the meeting. At the end of it he was handed a letter 
of termination. 

The above briefly recites the Applicant's view of events 
as they unfolded during his time at Beagle Bay. On his 
behalf, his Counsel, Ms Boots, submitted to the Commission 
the following arguments which I will briefly summarise. Ms 
Boots says the application was filed pursuant to Section 
29(b)(i) and (ii) of the Act in order to seek remedies of a 
declaration of unfair dismissal with an Order for reinstate- 
ment and a supplementary Order for wages. It was also 
submitted to the Commission that if it declines to make such 
Orders, in the alternative it should declare that the Applicant 
was unfairly dismissed and require that he be offered 
re-employment. Further, and again in the alternative, the 
Commission should find and declare that the Applicant was 
unfairly dismissed, but entitled to reasonable notice of six 
months, or wages in lieu thereof, to which he would 
otherwise have been entitled for that period. Finally, and 
again in the alternative, the Commission should make a 
stand alone declaration that the Applicant was unfairly 
dismissed and issue no ancillary or supplementary Orders. 

Ms Boots noted that the Respondent founded its 
justification for dismissal on the allegation of gross financial 
mismanagement. As it was a summary dismissal, there is an 
evidentiary burden on the Respondent to show there is 
sufficient evidence to raise an issue as to the existence of 
gross financial mismanagement. There is also a burden of 
proof corollary to that to show that, on the balance of 
probabilities, there was in fact gross financial mismanage- 
ment sufficient to justify summary dismissal. But a fair 
reading of the evidence presented is that there is no 

confirmation of the allegation of gross financial mismanage- 
ment at all on the part of the Applicant. But even if there 
were, the dismissal would still be unfair because the 
Applicant was not given the benefit of the rales of natural 
justice as they were described by Kennedy J. in Shire of 
Esperance v. Peter Maxwell Mouritz (1991) 71 WAIG 891 
(Mouritz Case), where the learned Judge indicated that the 
adoption of fair procedures is an element in determining 
whether the dismissal is harsh or unjust. This was supported 
by Nicholson J. in the same case where he indicated that the 
unfairness or otherwise of a dismissal can not be determined 
by procedural unfairness alone. So, says Ms Boots, one has 
to enquire in to both the allegation of gross financial 
mismanagement and the question of natural justice. In 
respect to the first, it was submitted that the Respondent is 
an incorporated association pursuant to the Associations 
Act. The power of the Community is vested in the 
Committee of Management elected under those rules. The 
fixing of a common seal is the responsibility of the Secretary 
and is only to be used for the purposes and objectives of the 
association and with the authority of the Committee of 
Management. The Community is one of those which obtains 
funding from Government bodies, formally the Department 
of Aboriginal Affairs (DAA) and the Western Australian 
Aboriginal Planning Authority (WAAPA) and since 1991 
ATSIC, but it also obtains funds from its own profitable 
activities. The Respondent sought to establish its case by 
calling evidence from ATSIC officers Fong, Cardos and 
Davey and from Mr Peczka, an accountant with Arthur 
Anderson. It supported this with evidence from the 
Chairman at the time the Applicant commenced with Beagle 
Bay, Paul Cox, the subsequent Chairman from March 1990 
to March 1991, Willie Smith, and the Chairman at the time 
of dismissal, Matthew Cox. Apart from the allegations of 
late submissions for CDEP funding, all of the evidence from 
all of those persons, as it relates to the establishment of gross 
financial mismanagement, comes following an examination 
of the accounts post dismissal. Ms Boots suggests that one 
can surmise that it is as if ATSIC provided the funds and 
expertise to investigate the financial affairs of Beagle Bay 
with the hope that subsequent investigation would justify 
summary dismissal. But none of the councillors or the 
chairmen from Beagle Bay ever raised with the Applicant 
his alleged shortcomings or that they had concerns about his 
financial management at any time during his employment. 
Nor had any of the ATSIC officers raised similar concerns 
during the term of his employment. It is conceded by Ms 
Boots, that if gross financial mismanagement was estab- 
lished on the evidence, even that would be sufficient to 
justify summary dismissal even if it was not detected until 
after the dismissal. However, says Ms Boots, there is simply 
no evidence of gross financial mismanagement on the part 
of the Applicant. 

Ms Boots referred the Commission to inferences that the 
Applicant says are appropriate to be drawn from the whole 
of the evidence. Insofar as lines of authority are concerned, 
while the stated objectives of the Government department 
of ATSIC and its predecessors DAA and WAAPA were to 
promote self sufficiency and self development of Aboriginal 
people, the reality is that Beagle Bay was, and is, still 
beholden to its funding body, ATSIC. While on paper it 
appears to be autonomous and able to make its own 
decisions about its future and affairs, the reality is that it is 
very much tied to bureaucracy and the requirements of the 
funding body. In other words, the Community operates as 
if it were a subset of ATSIC. The reason for this is not a 
limitation of power placed on Beagle Bay but a perception 
by the office bearers that they are subject to the direction 
and control of senior ATSIC officers. The way to keep 
Beagle Bay within that bureaucratic structure is to have an 
empowered person, styled Administrator, to advise and 
guide the Community. But it is not clear to whom the 
Administrator is expected to answer. However, from the 
objective reading of the constitution and rules, the Beagle 
Bay Council has the power to hire and direct its staff. It is 
also clear from the duty statement of the Administrator, that 
the role of the Administrator is to implement policy and 
decisions of the Community or Council. The evidence 
shows that the office of Administrator could be passive or 
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dynamic, depending upon the nature of the councillors and 
the personality of the administrator that is employed. It is 
clear that the Applicant is a dynamic person who operated 
as a catalyst in the Community and as someone who was 
actively putting ideas and suggestions to the Councils for 
their consideration. He was not an Administrator who 
simply sat back and passively implemented the directions 
of the Council. 

Ms Boots canvassed next the allegation of gross financial 
mismanagement. She says the principal allegation of gross 
financial mismanagement by the Applicant was the purchase 
of the nursery by the Community when there was 
insufficient funds for that purpose, or that there were funds 
not approved for that purpose by ATSIC. It is said that this 
caused a cash crisis in the Community through a shortfall 
of liquid funds of approximately $178,000 as at May 1991. 
In relation to whether the purchase of the nursery was 
authorised, the evidence is clear, says Ms Boots, that it was 
authorised by the Council, both by a Council meeting and 
a subsequent Community meeting. The evidence of Mr 
Peczka was that the purchase of the nursery was mentioned 
in the minutes of a Beagle Bay Community meeting, 
however those minutes were not produced. There is some 
evidence from Mr Willie Smith that the Applicant was not 
a signatory to the Community's bank account, however Ms 
Boots says the bank file, which was produced, did not 
disclose that the Applicant was definitely not a signatory to 
the Community's account. The matter was not pursued by 
the Respondent. It is also clear from the evidence that the 
cheque for the deposit on the nursery which was counter 
signed by the Applicant was honoured by the Bank. It should 
be interpolated here that the Commission has searched the 
bank papers and there is an authorisation for the Applicant 
to be a signatory to the cheques. This authorisation had force 
and effect from March 1990, however, it is marked 
"cancelled" a month later. There is, however, no supporting 
documentation to the cancellation. The next authorisation 
covers the situation well after the time the Applicant has left 
the employment of the Respondent. I will comment on this 
later in my analysis. 

Ms Boots says the agreement to purchase was signed by 
the Chairman of Beagle Bay Council at the time and the 
cheques for the purchase were apparently signed by 
authorised persons. It is not disputed by the Applicant that 
the purchase of the nursery was not authorised by ATSIC. 
This is, it is submitted, because the practice at the time was 
for the communities to make a bid so that something could 
be purchased on the knowledge of what that bid would be 
and retrospective approval would be given for the purchase. 
That was the practice. The Applicant gave evidence that he 
advised the Council and the Community, once it was 
decided to purchase the nursery for $190,000, that the 
purchase money could be sourced from a $100,000 fuel 
rebate and $100,000 CDEP support. Mr Smith also said that 
he was advised by the Applicant that the purchase price of 
the nursery was $ 120,000 and that could be supported from 
CDEP on-costs. Ms Boots says that this evidence is doubtful 
because it was Mr Smith who co-signed the agreement to 
purchase which specifically nominates the purchase price of 
$ 190,000. He also signed the deposit cheque for $30,000 and 
the balance cheque for $160,000. The agreement to purchase 
clearly indicates the purchase price to be $190,000. Mr 
Smith's evidence is also at odds with the evidence of Ms 
Michelle Nelson who gave evidence that the price desig- 
nated at the Community meeting was $190,000. 

Ms Boots argues that the allegation of gross financial 
mismanagement because of the non approval by ATSIC has 
to be viewed in the context of the common understandings 
and practices at the time. On the evidence, Ms Boots argues, 
there appears to be no dispute that up to 1990 the usual 
practice for CDEP support funding was that a regional 
allocation be made and that the communities in the region 
would meet in November to put in their bids and to allocate 
the CDEP support money. As a result of the emergence of 
ATSIC and the election of regional councillors, those rules 
changed. While it is not clear from the evidence exactly 
when the rules and common practice changed, it is clear that 
no notification of the change was given to the Community 

until the 9th of January 1991 when the Branch Manager, 
Paula Howard, notified Beagle Bay that there would not be 
a CDEP support meeting in November as had previously 
been the case. It is also undisputed evidence that CDEP 
support money was allocated on a per capita basis and that 
such money could be used to purchase large capital items. 
The evidence indicates that Beagle Bay was expecting the 
November 1990 meeting to take place as in other years and 
that the Applicant, as Administrator, had held discussions 
with other communities to seek support for Beagle Bay's bid 
for the November meeting. There is also evidence to indicate 
that from at least 1988, if not earlier. Beagle Bay 
Community had constantly and consistently used money 
granted for specific purposes to fund other purchases and 
recurrent expenditure. TTiese other purchases and recurrent 
expenditures were not authorised by ATSIC at the time they 
were made and the custom and practice was for retrospective 
approval to be obtained and this was invariably given. 

It is the Applicant's view, as articulated by Ms Boots, that 
the reason for the alleged financial crisis at Beagle Bay was: 
firstly, that the CDEP support money of $100,000 expected 
in November 1990 was not released to the Community; and 
secondly, that the CDEP wage back pay of $200,000 was 
not paid expeditiously to the Community and that letters had 
to be written by the Applicant on behalf of the Community 
to the Commonwealth Ombudsman in order to secure the 
release of the moneys. These letters were successful and the 
money was eventually released. Thirdly, the ATSIC officer, 
Russell Cardos, did not support the Community's applica- 
tion for $100,000 CDEP support money to purchase the 
nursery at the Regional Council Meeting at the end of 
February 1991. 

It was admitted by ATSIC officers that ATSIC was partly 
to blame for the shortfall of funds which occurred in 1991. 
through problems with the new software and so on. In fact, 
ATSIC acknowledged that it had been at fault and accepted 
responsibility for bank charges caused by the overdraft and 
indicated it would ensure that there would not be delays in 
releasing CDEP funding in the future. The Applicant 
suggests there was nothing untoward in the purchase of the 
nursery, that it was approved by the Council and the 
Community, and that there were expected to be funds to 
cover it, namely the diesel fuel rebate of $100,000 and 
CDEP support of $100,000. The Applicant gave evidence 
that had he known that the CDEP support meeting was not 
to go ahead in November 1990, then the nursery would never 
have been purchased. In giving his advice to the Beagle Bay 
Council and Community, he believed he was acting within 
the range of custom and practice with respect to ATSIC 
funding. It was not the intention of the Applicant to put the 
Community in breach of the grant conditions or to mislead 
them. It is submitted by Ms Boots that the evidence shows 
that the Applicant's actions were neither negligent nor 
reckless as to whether his advice was putting the Commu- 
nity in breach of their grant conditions. 

Concerning the other allegations made in Further and 
Better Particulars of mismanagement filed by the Respon- 
dent on the 14th of June 1993, Ms Boots submits that the 
evidence indicates the following: 

1. The allegation of failure to submit CDEP applica- 
tion for financial year 1991/92. The evidence in 
this respect is that the applications were in fact 
submitted but because of the change resulting 
from the formation of ATSIC, it was simply that 
the applications were not on new forms and not 
in the correct format. 

2. The recommended purchase of the nursery with- 
out independent valuation. On this matter, the 
evidence was that the application for CDEP 
support money for the financial year 1990/91 and 
dated the 16th of February 1991 had attached to 
it a feasibility study or an investigation by Bruce 
Toohill of the Department of Agriculture. The 
evidence of the Applicant was that the purchase 
of the nursery was one aspect of a five year plan. 
It was part of an overall plan for tourist develop- 
ment and self sufficiency and was discussed in 



detail with the Community's consultants, Eamst 
and Young. 

3. The use of $59,000 earmarked for purchase of a 
bulldozer used to fund recurrent deficits. On this 
matter, it is clear from the evidence that, prior to 
the Applicant commencing as Administrator, 
there was an identifiable amount of money 
available for the purchase of a bulldozer. The 
funding for that item was one of a number of 
unexpended funding allocations which totalled in 
excess of $535,000 as at the 31st of January 1990. 
It is not clear, says Ms Boots, at what point of time 
that money was used for another purpose and what 
the nature of that purpose was. Equally, it is not 
clear at that time for what purpose other grant 
items were used to fund recurrent deficits such as 
the store, the cattle enterprise and community 
infrastructure. 

4. Failure to ensure the ATSIC conditions were 
complied with. The Applicant responds that the 
evidence regarding custom and practice of dealing 
with ATSIC grants, and in particular documenta- 
tion to the Community's auditor, John Foley, 
indicates that ATSIC grant conditions were not 
being strictly complied with prior to his employ- 
ment as Administrator. 

5. Over-expended Community infrastructure. The 
Applicant points to the same facts as mentioned 
in 4. 

6. That he failed to ensure the books of account were 
adequately maintained. Ms Boots submits this was 
not raised in evidence by the Respondent. There 
is no evidence that this was ever raised with the 
Applicant. There was evidence to suggest the 
bookkeeper was responsible for maintaining the 
records of account and that when the Applicant 
first commenced as Administrator, the Commu- 
nity had been without a bookkeeper for several 
months. 

7. Failed to oversee the management of the Commu- 
nity store. On this allegation, the evidence from 
the financial statements complied by John Foley, 
the Auditor and the evidence of Mr Smith, was 
that the store had lost money from 1975 when the 
Community took it over from the Catholic 
Church. TTie losses had been built up over a 
number of years and ATSIC grant money was 
being used to fund the losses at the store. This 
occurred for a period of six years before the 
Applicant was employed. 

8. Failed to ensure that Community expenditure was 
monitored. The Applicant responds to this allega- 
tion by relying on custom and practice generally 
in relation to grant moneys and community 
expenditure. It is also submitted by Ms Boots that 
there was no evidence that this requirement was 
raised by the Applicant by either the Council or 
ATSIC officers. The inference is that the Appli- 
cant was required to ensure that the elected 
councillors did not spend outside the budget line 
items. There is no evidence from the Respondent 
that the Administrator had such a power or was 
able to direct how the Council should spend its 
money. 

9. That the Applicant increased his own salary 
without authorisation. Ms Boots says that the 
evidence of Paul Cox is not clear as to the terms 
and conditions upon which the Applicant was 
employed. Mr Cox did not have a recollection of 
the rate of pay upon which the Applicant was 
engaged. The evidence of Michelle Nelson, who 
was present at the meeting when the Applicant 
was employed, was the Applicant was going to be 
paid at a rate comparable to the Administrator at 
Djrindjin. The Applicant's evidence was clear on 
this point in that at the time he was offered the 
position of Administrator he already had a 

position at the University of Lismore. He indi- 
cated that he would not work for the same level 
of pay as the previous Administrator as that was 
less than some of the members of the Community 
were getting under CDEP wage payments. He said 
he would work at the same rate as the Administra- 
tor at the Bidyadanga Community, that is, 
$45,972. He assumed he would have annual leave 
entitlements of five weeks' annual leave and an 
airfare to Perth. The evidence was that the rate was 
struck with the employer at the commencement of 
employment and there is no evidence to suggest 
the Applicant himself increased the rate at all. 

10. Caused a cash crisis. In response to this allegation, 
Ms Boots says the Applicant relies on the 
evidence already referred to which related how the 
Community went into overdraft in May 1991. 

The submissions of Ms Boots then canvassed the 
principles of law to be applied. She says that an employee 
should be advised of his or her shortcomings and given an 
opportunity to address those shortcomings unless the 
behaviour complained of is such that it would warrant 
summary dismissal. At no time does it appear that the 
councillors, chairmen or ATSIC officers ever raised with the 
Applicant any shortcomings with respect to the way he 
conducted his duties. The evidence of Michelle Nelson and 
the Applicant himself, was that the summary dismissal came 
as a complete shock and was totally unexpected. On the 
authority of Mouritz (op cit) Ms Boots says that the 
Applicant was denied natural justice in not being permitted 
to answer the allegation that he had grossly mismanaged 
financial affairs at Beagle Bay and that he had purchased the 
nursery without authorisation. There was evidence that the 
meeting with the ATSIC officer, Kevin Fong, and other 
regional councillors together with the Beagle Bay Commu- 
nity, lasted for 45 to 60 minutes. At no time was the 
Applicant invited into that meeting to address the allegations 
that had been made about him. In addition, Michelle Nelson 
said that Kevin Fong had indicated to her what she was to 
reply to questions asked by the Applicant as to the reasons 
for his dismissal and that she was only permitted to say that 
the Applicant had been dismissed for unsatisfactory work 
performance. So even if there had been a genuine display 
on the part of the Respondent or its advisor, Mr Fong, to 
allow the Applicant natural justice, the employer was not 
prepared to put to him all of the allegations against the 
Applicant which were at the basis of his dismissal. In 
summary, the Respondent has not discharged the burden of 
showing gross financial mismanagement and because it did 
not adopt the principles of procedural fairness in relation to 
dismissal, there are grounds for the Commission to interfere 
with the right to dismiss and correct the injustice. 

As to the reinstatement, Ms Boots says that the remedy 
of reinstatement is not to be taken lightly and the general 
principle is that the power is to be exercised with caution, 
having regard to the particular circumstances in the case. 
However, due to the fact there is only one effective remedy 
available in the case of unfair dismissal, it is submitted that 
if the Commission is satisfied there has been an unfair 
dismissal, then it must seriously consider the reinstatement 
unless there is very good reason not to do so. The evidence 
of Mr Willie Smith is that for the 12 months he was the 
Chairman and worked with the Applicant: they got things 
done and worked together. It is only the result of the 
allegations regarding mismanagement, which all have been 
made after the Applicant has left, that Mr Smith is hesitant 
to indicate that the Applicant would be welcomed back to 
Beagle Bay. He did say, however, that if things were as they 
were before, he would not have a problem with reinstate- 
ment. It is a result of Mr Smith's belief that there was misuse 
of funding that he fears that ATSIC may again withhold 
funding to the Community, which they did at the time the 
Applicant was dismissed. Additionally, the current situation 
with the Administrator at Beagle Bay is that Kevin Dan is 
performing the job while on leave without pay from ATSIC. 
There have been no difficulties, says Ms Boots, in having 
Mr Dan return to his ATSIC post. A temporary appointment 
of Mr Dan was due to expire on the 9th of November 1993. 
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The Applicant believed that he would be able to work as 
Beagle Bay's Administrator and work with ATS1C and their 
field officers. The reason for this was that Kevin Fong was 
no longer the Regional Manager. Ms Boots notes there was 
no cross examination on this aspect of the evidence. Ms 
Boots also says that the evidence discloses that any 
apprehension regarding the reinstatement of the Applicant 
is due to the perception that he was guilty of gross financial 
mismanagement. It is also submitted that if it was found not 
to be the case, and this was stated by the Commission, the 
finding itself may dispel fears or apprehensions that people 
in the Community may have regarding the Applicant. 

The Respondent raised before the Commission the 
question of the length of time between the dismissal and the 
lodging of the application. This was addressed by Ms Boots 
who said that the guiding principle is that it is expected that 
an unfair dismissal will be lodged "reasonably contempora- 
neously with the event". In this case the Applicant was 
dismissed on the 17th of May 1991 but did not file until the 
26th of November 1992. During his time in the witness box, 
the Applicant gave evidence that following his dismissal, he 
contacted a number of senior people at ATSIC in an attempt 
to seek redress. This included eventually coming to Perth to 
see the then State Manager of ATSIC. Neither of the persons 
who he interviewed indicated that they were able to assist 
him so he then went to Canberra and spoke to another senior 
ATSIC officer. Despite providing information and soliciting 
support, no action was taken to redress his grievance. He 
then attempted to find other work in similar fields in the 
Kimberley but indicated he was unable to secure any 
employment because of the incident at Beagle Bay. It was 
his frustration at being unable to obtain employment because 
of rumours concerning his dismissal at Beagle Bay that he 
wrote to the Commonwealth Ombudsman. It was the 
submission of Ms Boots that the lack of contemporaneity in 
the filing of the application following the event should not 
effect the primary relief sought by the Applicant which is 
a declaration that he was unfairly dismissed and an Order 
for reinstatement. Although Ms Boots conceded that the lack 
of contemporaneity may have a bearing on any ancillary 
order the Commission might make. Finally, Ms Boots 
submitted that in the event the Commission found that there 
was insufficient evidence to warrant summary dismissal but 
believes the Applicant was entitled to dismissal on notice, 
it was submitted that in the circumstances, because of the 
isolation and the difficulty in finding this type of specialist 
work, that reasonable notice would be a period of six 
months. She relied upon Horobin v. Yanchep Sun City Pty 
Ltd (1982) 62 WAIG 2029 as authority for this suggestion. 

The Respondent was represented in the proceedings by 
Mr P. Vincent, of Counsel. He commenced his submissions 
by reminding the Commission that it is of relevance that the 
application was not filed until a year and a half after the 
dismissal and that it was common ground that there was no 
contract. He also said that the Respondent had pleaded, in 
its Answer, that the Applicant's employment was only of a 
temporary nature in any event. These were relevant facts to 
bare in mind when considering the application which bares 
upon the claim for an Order for reinstatement together with 
outstanding benefits said to be due under a contract of 
service. In the circumstance of the issue of such an Order, 
Mr Vincent's submissions highlighted that the relevant 
authorities made it necessary for the Commission to find that 
the employer's action in terminating the employment was 
harsh and unfair and that if the reinstatement power was 
exercised, it should be done so with caution. 

Mr Vincent made comments regarding the evidence 
before the Commission. He reviewed the history of the 
Applicant's involvement with the Beagle Bay Community, 
under three Chairmen who held the position during his 
period of employment. There was also evidence from 
another Councillor. One of the Chairmen was Paul Cox. He 
was Chairman in November 1989 when the previous 
Administrator, Cyril Puertollano, was to finish. Mr Vincent 
related that Mr Cox said that the Applicant was taken on 
temporarily until another replacement was found but Cox, 
nevertheless, relied heavily on him, particularly in relation 
to budgets and papers prepared for the then DAA and 

WAAPA. Mr Cox was of the view that the Community 
really did not take to the Applicant. They were worried 
about what money had been spent and the fact that the 
Applicant seemed to spend much time travelling around. He 
also referred to a problem about a bulldozer and the money 
being allocated to the Community for its purchase but no 
explanation was forthcoming about whether the purchase 
was made or not. He remembered the Community's 
accountant, Mr Foley, providing a report which, amongst 
other things, resulted in duty statements for the Applicant 
and other employees being prepared. The Council had 
endorsed the duty statement for the Applicant (Exhibit 41). 
It was Mr Cox's clear recollection that the status of the 
Applicant was that he had been appointed temporarily until 
another Administrator could be found to take his place. 

Mr Vincent summarised the evidence of William Michael 
Smith, also known as Willie Smith. He had been the 
Chairman from March 1990 through to March 1991 and was, 
at the time of his evidence, enjoying another term as 
Chairman. Mr Smith's recollection was that in his first 
period as Chairman he had not questioned the Applicant as 
to whether he was a permanent or temporary employee. It 
was not an important issue to him. What was important, 
though, is that two days after Mr Smith was first elected, the 
Applicant had handed him his resignation in writing. This 
caused him some problems because this was his first time 
as Chairman and indeed the first time he had been on the 
Council. No reason was given for the resignation. In the 
event, though, Mr Smith and the Council considered that 
they could not accept the resignation as they needed time 
to find a replacement for the Applicant and the advertising 
process proceeded at that time. Mr Smith said that the 
Council relied on the Applicant in their dealings with 
ATSIC and Government departments because they, as 
members of the Council, were not really familiar with things 
of that nature. Insofar as the Applicant's replacement was 
concerned, there was an applicant for the position. He was 
brought to the Community and he said he would start after 
two weeks. He did write, however, to the Community saying 
he would not take up the job and this, says Mr Smith, 
followed a visit to him by the Applicant. During his 
evidence, Mr Smith referred to three other occasions where 
resignations had been offered by the Applicant. One of them 
is referred to in Exhibit B24. On receipt of the resignation, 
advice was sought from ATSIC about the procedures to deal 
with the matter. The minutes show at that time there was a 
concern about where money had been spent and where it 
should have been spent. Mr Smith was of the view the 
Council would benefit if it had a new and good Administra- 
tor. There were also concerns about the Applicant flying to 
the Eastern States and Mr Smith had spoken to him about 
airfares and chartering. He was instructed that he had to have 
Council authorisation for travel. He conceded that the 
Applicant was a firm decision-maker but everything was 
going too fast for Mr Smith so he felt that he could not hang 
on to issues. 

The bulldozer purchase re-emerged in Mr Smith's time 
as Chairman and he told the Councillors, who had raised the 
issue, he would get the Applicant to look into the matter. He 
was aware that there was money available for the purchase 
and felt it was appropriate to ask the Applicant about the 
progress because, after all, he was the Administrator. The 
question of the bulldozer purchase had promoted comment 
in the Community. The explanation, though, was surprising. 
Mr Smith said the Applicant said there was not any money 
to buy the bulldozer and it appeared that it had been used 
for something else. 

On or about the 4th of April 1990, the accountant had sent 
a letter to Beagle Bay advising of the result of an interim 
report. Mr Smith was concerned that the Applicant did not 
draw his attention to the letter. He was not aware of its 
contents at the time of this hearing and particularly that the 
Community was then technically insolvent and had been 
using grant money for purposes that had not been authorised 
by ATSIC. He also could not recall seeing a later report 
made in June 1990, nor did he recall a series of letters 
coming from ATSIC about the state of the finances. He 
thought that maybe the Applicant had not told him about the 



letters. Mr Smith was voted out of office in March 1991 and 
he was obliged to go into exile, as it were, at Lombadina for 
eight months because there were various accusations about 
mismanagement of funding. In relation to the nursery, Mr 
Smith felt he had been blamed for failure to do his duty by 
not properly supervising the administration while he was a 
Chairman. He said that the Applicant had played a role in 
this as he was the Administrator at the time. He took many 
matters on trust. He thought that the Applicant could be 
trusted all the way and he would do the right thing by the 
Council and ATSIC. He ventured the view that it seemed 
in retrospect that he did not. Mr Smith gave evidence that 
notwithstanding the difficulties in 1990, he was nevertheless 
re-elected to the position of Chairman in 1992. He said that 
Beagle Bay had appointed a replacement Administrator who 
was contracted until November 1993. Mr Smith said, in 
examination in chief, that he would resign from the Chair 
if the Applicant were to come back and be reinstalled into 
the position of Administrator. He thought the Community 
had strong feelings about him. Some would probably accept 
him but half would not. Finally the way things are now at 
the Community it would not fit the type of approach that the 
Applicant had to his duties. 

The Commission was reminded by Mr Vincent of the 
evidence of Matthew James Cox who was Chairman of the 
Council when the Applicant's employment was terminated 
in May 1991. He remembered that when he nominated as 
Chairman the Applicant spoke to him and told him that he 
should not stand for the position rather he should let Willie 
Smith continue in office. He had responded to the Applicant 
that it was up to the people. Mr Cox told the Commission 
that at the time of his election, people in the Community 
were upset about various things including the purchase of 
the nursery. They wanted to know where the money had 
come from for its purchase because they were afraid that 
there was no money to buy it. The Applicant had not 
explained the source of the funds, at least to the satisfaction 
of Mr Cox. He said that he really did not know what was 
going to happen and, in fact, he did not know whether it had 
been bought or not. He had little opportunity to talk to the 
Applicant because he seemed always to be away and in 
circumstances where he had not let Mr Cox, or in fact any 
other councillor, know where he was going. The bookkeeper 
at the Community had been asked about whether there was 
any money and he said there was not. This created 
consternation in the minds of the councillors as they were 
concerned they would not be able to feed their children if 
there was no money. At one stage, they had a meeting at 
which they talked about the Applicant. They wanted to get 
him out of the job for using the money. There was a Council 
meeting about the issue and they decided that they would 
have to get rid of him. This meeting occurred when the 
Applicant was away. He was not available to give answers 
on the question of the nursery and the whereabouts of the 
bulldozer or the situation of the store. 

During this time, Mr Cox was aware that applications for 
funding were due, however nothing could be done because 
the Applicant was not present. Mr Cox thought that someone 
else in the office was attending to the preparation of 
applications but he did not know who. Preparing and 
submitting applications was not something that Mr Cox 
could do himself and he would rely on an Administrator to 
do that task. He said there had been a decision taken some 
time before in a meeting with Mr Fong that Council did not 
want the Applicant there any more. On a later occasion they 
had a telephone call from Kooljamin (Cape Leveque) where 
the ATSIC Regional Council, (Kullarri Council) was 
meeting. The telephone call was to the effect that someone 
was coming up from Kooljamin to Beagle Bay to have a 
meeting with the Council. The Council commenced the 
meeting talking about the Applicant as they had it in their 
mind already to find out about the money which had been 
spent on the nursery. When Mr Fong arrived they had a talk 
about some matters. These matters related to the nursery. 
The Council agreed that they could not keep the Administra- 
tor any more and should get the whole Community together 
and ask them. The decision to terminate the Applicant's 
employment was made in the absence of Mr Fong. A letter 

was typed and signed. Mr Fong's help was received in 
drafting the letter. A Community meeting was then held. At 
the meeting, the Community agreed they could not keep the 
Applicant any more. The Community was told why the 
Council made the decision and Mr Cox demanded from the 
Community that a decision be made quickly so that 
everything could be put back in order. Mr Cox could not 
recall that the Applicant had anything to say at the meeting. 
Mr Cox was Chairman for approximately four months and 
was then voted out of office. Later in his evidence, Mr Cox 
said the Councillors were elected as decision-makers for the 
Community and they followed the rules. 

The attention of the Commission was also drawn to the 
evidence of Steven Victor who related his recollection of the 
difficulties that the Council faced in not being able to find 
the Applicant. Particularly in one instance he alleged that 
the Applicant had gone to the Eastern States and had taken 
an order book with him. The Council agreed that was 
something he should not have done and he should have 
notified the Council before he left. The Council decided on 
his return that it should take steps to sack him because in 
addition to the then current unexplained absence with the 
order book, it was considered the previous Council had not 
run properly. People had been employed by the Applicant 
for the nursery, in the store, as a mechanic and as 
landscapers. The Council wondered how these people were 
financed as ATSIC had not provided any funding. The 
Applicant also had a propensity to charter aircraft and there 
was a question about the funding of these too. There was 
also an issue of the submissions which needed to be put into 
ATSIC for funding. ATSIC officials had attended the 
Community as the submissions were due. Mr Victor said the 
Council felt unable to do anything about the applications 
because the Applicant was not present and they did not know 
how to go about the preparation themselves. This was a 
worry to them. 

Mr Victor's evidence canvassed events on the day when 
the Applicant's services were terminated. The Council was 
told that people from ATSIC were coming through from 
Cape Leveque. The Council wanted to sack the Applicant 
and they wanted to do it the right way. They sought advice 
from Mr Fong. He was told by the Chairman that the Council 
were going to sack the Applicant. Mr Fong did not want to 
be part of it and he was asked to go outside while the Council 
discussed the matter further. He was later told of the 
decision to sack the Applicant. He then assisted in the 
drafting of a letter to the Applicant to let him know he was 
getting the sack. He and Michelle Nelson went into an office 
and drafted the letter. Mr Victor later saw the letter which 
was in terms required by the Council. After that, there was 
a Community meeting to which the dismissal was advised 
and the Applicant had requested an extension of time for a 
couple of days to remove his belongings. There was some 
reaction from the Community against this but the Council 
agreed to the extra time. 

Mr Victor also had knowledge of matters involving the 
nursery. He said there had been talk in the Community about 
the purchase, particularly about where the money had come 
from for the purchase because no money had been received 
from ATSIC. Mr Vincent drew to the Commission's 
attention that in cross examination, Mr Victor reinforced 
that there had been meetings at which there had been 
discussions about the Applicant having gone on holidays 
and taking the order book with him. The Council thought 
this was wrong and there had been a decision made to sack 
him. They had also discussed the nursery and the problems 
with funding. They were aware that their funding extended 
only to wages and fuel. Insofar as the dismissal was 
concerned, Mr Victor's view was that the Council was 
confronted with conflict arising from the Applicant's 
perceptions of his role as an Administrator and that people 
did not like how he was running the Community. Mr Victor 
referred to the Applicant's trips to Perth, Melbourne and 
Derby. He also mentioned the concern of the Council about 
staff being employed by the Applicant for the nursery, that 
the landscapers were in town and there was no money to pay 
for such appointments. Insofar as reinstatement of the 
Applicant is concerned, Mr Victor told the Commission that 
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he thought the majority of the Community did not like how 
the administration was conducted by the Applicant and 
accordingly would not like him to return. At least, there may 
be some who would not cooperate with him. 

The Commission also received evidence from Kevin 
Andrew Fong. Mr Vincent highlighted in his submissions 
what he says are the relevant parts of Mr Fong's evidence. 
Mr Fong was the Branch Manager of ATSIC for the region 
under which Beagle Bay fell during the time of the 
Applicant's appointment as an Administrator. Mr Fong said 
that he knew that the Applicant had been employed as a 
Senior Project Officer in the DAA and this appointment 
entailed knowledge relating to grants for CDEP funding and 
conditions for grants. It also included monitoring the 
projects of various communities to ensure the conditions 
were being met. Documentation which supported these 
assertions were put before the Commission and identified 
by Mr Fong. It was suggested that these documents show 
that the Applicant was aware of the general departmental 
requirement relating to the use of CDEP funds. Mr Fong 
could recall several occasions when he was approached by 
members of the Beagle Bay Council concerning the 
Applicant's performance as Administrator. On one occa- 
sion, Mr Fong was at Beagle Bay and the Council told him 
they did not know what the Applicant was doing on their 
behalf and that there had been unauthorised travel. At the 
meeting Michelle Nelson had said that the Applicant was 
tendering his resignation but Mr Fong saw no proof of this. 
On another occasion, the Chairman Willie Smith and other 
Councillors drove to Derby to meet with Mr Fong. At the 
meeting they expressed their concerns about the Applicant. 
These included the question of grants. There was a particular 
question about the bulldozer. A grant had been made 
although this was contrary to what the Applicant had told 
the Committee. During Matthew Cox's term as Chairman 
he had the same concerns about the bulldozer. He was also 
concerned about decision-making and he alleged that the 
Applicant was not taking directions. During the meeting, Mr 
Fong had been asked whether the Community could 
terminate the Applicant's services and he had advised them 
they would need good grounds on which to do so but if they 
wanted help from ATSIC, they would have to put their 
request in writing. 

In his evidence, Mr Fong put the dismissal in the context 
of events of previous months. In February 1991 the Branch 
Manager of the Broome office brought to his attention that 
Beagle Bay had not submitted an application for 1991/92 
funding. The deadline had passed but Beagle Bay had been 
given an option to submit the application directly to the 
Kullarri Regional Council at Cape Leveque. It was 
important that he submitted the application because the 
funding was otherwise in jeopardy. That potentiality was 
reflected in a letter to the Community from the Regional 
Manager dated the 9th of May 1991. The application was 
in fact delivered on the last day of the meeting at Cape 
Leveque. That meeting was for four days. This meant that 
the normal review could not occur. The Regional Council 
then instructed Mr Fong to place Beagle Bay Community 
under financial review and he did so. 

In execution of this instruction, Mr Fong telephoned the 
Community to arrange a meeting on his way back from Cape 
Leveque and on his arrival he was told the Community 
wanted to dismiss the Applicant. They asked his advice. He 
said that they believed they had grounds to terminate 
because of the Applicant's alleged unauthorised activities 
and use of funds for incorrect purposes. He assisted with the 
wording of the letter of termination. Even though dismissal 
was immediate, two weeks' salary was provided in lieu. At 
the Community meeting which followed, the Chairman 
advised the Council's decision. With one exception, the 
Community accepted the decision. Mr Fong opined that if 
the Applicant had still been at Beagle Bay after the review 
of the Community's finances, in light of its findings, he 
would have felt obliged to put in a grant controller. 

Mr Vincent also reviewed the evidence of Russell Cardos 
who is the Senior Project Officer of ATSIC in Broome. He 
has responsibility for CDEP projects in the region. He gave 
evidence that over a period of time at Beagle Bay there were 

concerns about the Applicant as administrator. These related 
to various issues. Amongst others, they included audits, 
financial returns and lack thereof, financial returns being 

- incorrectly presented and failing to return project perform- 
ance indicators. He gave various examples by reference to 
exhibits to support these contentions. A number of the issues 
related to the need for applications for finance which had not 
been submitted to ATSIC. Mr Cardos had journeyed to the 
Community on several occasions to try and obtain the 
applications. One of the difficulties was that he could not 
find the Applicant. He brought the urgency of the matter to 
the attention of the Councillors themselves but they 
indicated that they relied on the Applicant to do the work. 
From Mr Cardos' point of view, he was sure that the reality 
of the situation was that the Applicant was in control of the 
process and the Councillors just did not have the skills to 
do it. He confirmed Mr Fong's evidence that by the time of 
the May 1991 Kullarri Council Meeting at Cape Leveque, 
there was no application from Beagle Bay, but it eventually 
arrived on the last day, unsigned. It was noted that the 
nursery had already been purchased and was on site. ATSIC 
Regional Councillors were asking how it was funded and 
why they had been asked to fund something that had already 
been bought. Although Mr Cardos attended Beagle Bay on 
the 17th of May with Mr Fong he did not attend the Council 
meeting. He listened to the Community meeting. He could 
not recall that the Applicant said anything but he did recall 
that by consensus the Community meeting ratified the 
decision to terminate the Applicant's employment. 

Detailed examination was made of the evidence of the 
Applicant by Mr Vincent. He said that the Applicant had 
agreed he came to the Community in the knowledge that 
there were problems with funding that had to be watched. 
This included that on occasions, the Community had done 
the wrong thing by expending grant money for purposes that 
had not been authorised. He also agreed that the duty 
statements in Exhibits P40 and P41 correctly identified his 
duties. These included liaising with the WAAPA, the 
implementation of all Community projects and the responsi- 
bility for preparing the budget and other submissions. He 
knew that lodging submissions for funding was important 
and that there were vital matters in terms of speedily 
rectifying problems and consolidating Beagle Bay's parlous 
funding position which came apparent at least by the date 
of the 19th of February. He agreed that he had put in multiple 
notices of resignation but this was due to hostility with 
which he was met by Mr Smith's committee. 

The Applicant said that he had met a selected replacement 
for the position in Perth and had shown him a copy of an 
accountant's report on the Community's finances. He 
pointed out that the office staff was not coping, there was 
a lack of support from ATSIC. For the problems surrounding 
his relationship with the Beagle Bay Community and its 
problems of funding, the Applicant blamed the Council for 
not adopting many of his significant recommendations. He 
also blamed Kevin Fong, Russell Cardos and other members 
of the Kullarri Regional Council. In respect of his 
termination, he said that Michelle Nelson told him there was 
unsatisfactory work performance and he had left the office 
without any real discussion. When asked why, at the 
subsequent Community meeting, he did not direct questions 
to his dismissal, he responded that he considered the 
termination was a fait accompli. He also, says Mr Vincent, 
gave evidence which indicated he realised the Community 
consensus was supportive of the termination of employment. 

Mr Vincent suggested there were important conclusions 
which could be drawn from the evidence of the three 
successive Chairmen, and from Mr Victor, which indicate 
that the Applicant's performance as an acting or temporary 
Administrator gave them concern from early in his tenure. 
Questions remained unanswered about the funding of the 
bulldozer and there was continuing concern about his 
unauthorised travel for which he gave no explanation. The 
Applicant tried to talk Matthew Cox out of standing for the 
Chairmanship in 1991. When Mr Cox did become Chair- 
man, the Applicant simply left the Community to go on 
holidays without advising anyone what he was doing. Even 
though this was at a time where there was considerable 
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Community concern about the purchase of the nureery which 
appeared to have been made from no known funded source. 
Tliere were other aspects emerging such as the employment 
by the Applicant, and apparently unapproved, of nursery 
personnel, a mechanic for the store and of landscapers. 
Further, the Community was being pressed by ATSIC to put 
in its funding applications which were then due. It was not 
in a position to comply with the request because it did not 
have the expertise to do so. 

Mr Vincent submitted that by this time, by reason of a 
stream of correspondence from ATSIC, the Applicant well 
and truly knew that the Community's funding applications 
were not in order and that immediate steps were required to 
rectify the situation. Further, he knew that these were 
important matters upon which the Community's financial 
security depended. The Council and the Chairman had little 
opportunity to raise the matters with him as no sooner had 
he returned from one trip, he was away on another. The 
difficulty of dealing with him by the new Council can be 
well understood, says Mr Vincent, if one has regard to the 
Applicant's behaviour with the former Council under Mr 
Willie Smith's Chairmanship. At the very first meeting, the 
Applicant had tendered his resignation. This placed consid- 
erable pressure on the inexperienced new Council. He then 
convinced the successful applicant for his job not to take it 
up by telling him a selection of bad news about the 
Community. Further, it is clear that quite apart from any 
involvement of officials from ATSIC that Matthew Cox and 
his Council determined that the Applicant's employment 
should be terminated. They wished to raise the matter with 
him on his return. It appears that he had been back in Beagle 
Bay for only about a week when the Kullarri Regional 
Council Meeting took place at Cape Leveque. This revealed 
there was no application for the year's funding for Beagle 
Bay presented until the last day and then it was incorrectly 
submitted. The application included a bid for funding of the 
nursery which had obviously been bought already. This 
resulted in the Regional Council requiring a financial 
review. When told of this in a telephone call, the Council 
determined to proceed with its decision to terminate the 
Applicant's employment. This was conveyed to Mr Fong 
who said it was a decision for the Council. To be certain that 
it was a decision they made themselves he left the room. He 
did, later, assist with the drafting of the letter. 

It is the submission of the Respondent that no criticism 
can be made of Mr Fong in relation to these events and there 
is no evidence of pressure or manipulation of any sort. In 
that respect, the Commission should reject an unsigned 
statement by Matthew Cox (Exhibit B23). It was unsafe to 
accord any weight to it because it had been taken in the 
context of social interaction involving alcohol. It was not 
sighted by Mr Cox in typed form for his approval. In any 
event, it was not put to him during this hearing and differs 
from his testimony. As to the circumstances of termination, 
Mr Vincent said the proper Community procedures were 
followed. This was in accordance with clause 8 of the 
Constitution. The matter was put to the Community at a 
meeting for ratification which similarly is consistent with 
clause 4 of the Rules of the Beagle Bay Community 
requiring consultation with members on matters of impor- 
tance. The evidence of Mr Cox was quite clear that if the 
Community meeting expressed opposition to the course the 
Council had embarked upon, the Council would have 
reconsidered. His evidence also indicated that the Applicant 
could have addressed the Community meeting if he wished 
to put his side of the story. Mr Vincent submits that the 
Applicant's evidence is inadequate to explain why he failed 
to do so. Instead, Mr Vincent says it is indicative that the 
Applicant recognised he did not have the support of the 
Community and he elected not to address them in any 
substantive way. The evidence from the Applicant himself 
was that when he asked for reasons for his dismissal he was 
given them. Notwithstanding this he did nothing about his 
resignation for almost 15 months. In the context of the 
workings of the Community and the process available to it, 
there was no denial of natural justice. The processes that 
took place included the giving of reasons and an opportunity 
to be heard. Even if it could be considered that the Applicant 

did not have as full an opportunity for a fair hearing at the 
time of dismissal, it does not, in the circumstances of the 
case, entitle him to remedy. The eventual onus of proving 
that the dismissal was unfair is upon him, notwithstanding 
that the initial evidentiary burden rested with the Respon- 
dent. Further, the proper construction of the letter of 
termination and the surrounding circumstances reveal that 
this was a case where constructive notice was given through 
pay in lieu of notice. 

Mr Vincent suggests that the investigations of the 
finances which were undertaken following the dismissal 
show that the action was completely justified. It vitiates any 
unfairness even in the event that such could have been 
shown. The relevant investigations were conducted through 
an inquiry by Arthur Anderson as related in the evidence of 
Mr Joseph Peczka. The CDEP review conducted by Mr Les 
Davies and others referred to in the CDEP Report of the 29th 
of September 1991 (Exhibit V13), Mr Davies' evidence and 
the financial review conducted by King and Oh (Exhibit 
V14), all reveal significant financial mismanagement on 
behalf of the Applicant. This led to a cash crisis which put 
the Community at real financial risk. It is not at point to say 
the Community had a history of financial problems in the 
past because the Applicant was aware of that history before 
he went into the position. He also knew of the warnings the 
Community had received and the need for reforms to be 
made. Further, as an ex DAA and ADC officer, there were 
standards which he could have been reasonably expected to 
meet. These were significantly higher than those which he 
actually exhibited. In particular, the transaction involving 
the purchase of the nursery showed a complete disregard by 
the Applicant of the procedures which he knew about. He 
admitted that at no time had ATSIC approved the use of 
CDEP funds for the purchase of the nursery yet he 
negotiated the purchase and signed the purchase agreement 
as a wimess. He admitted that he had signed the cheque for 
the deposit of $30,000 which, in fact, pre-dated the purchase 
agreement He also admitted that there were transactions 
from the nursery which brought the Community bank 
account into gross overdraft. Although he indicated that he 
was expecting a back payment of CDEP wages funds, he 
admitted that in hindsight, when the moneys did come in, 
they had to pay off the nursery, and this made retrospective 
approval for the nursery purchase necessary. 

Insofar as the nursery transaction is concerned, it involved 
some quarter of a million dollars of Community funding for 
an unauthorised purpose. It was a major factor for the cash 
crisis of the Community and justifies the Community's 
action in terminating his employment. It is not at point to 
say that the Community Council, at the time, agreed to the 
purchase as the following factors should be taken into 
account. First, the Applicant clearly took a leading part in 
the negotiations towards the purchase which was made from 
unauthorised funding in the knowledge that it had not been 
authorised. As an ex DAA and ADC official he should have 
warned the Council that funding was unauthorised. The 
evidence from Mr Smith is that the Applicant falsely told 
the Council it was available from CDEP on-costs. After 
acting in good faith on this advice, Mr Smith apparently paid 
the price for his involvement by being required to leave 
Beagle Bay and reside in Lombadina for an extended period. 
Reports show a considerable number of matters relating to 
mismanagement of Beagle Bay funds which the Community 
had concerns about at the time. The details of exactly what 
was going on were not available to them, however, they 
decided enough was enough and that the Applicant had to 
go. As it turned out, subsequent inquiries showed the 
Council was correct in their concerns. 

Mr Vincent concluded his submissions by suggesting that 
even if the Commission was to find contrary to the 
Respondent's arguments that the Applicant was unfairly 
dismissed, that it should not make an Order for reinstate- 
ment to his position as Administrator because the evidence 
is that it was only a temporary position in any event. There 
is an unexplained delay in bringing the application of 
approximately one and a half years from the date of 
termination which makes it not a fit and proper case to make 
an Order for reinstatement The Community now has an 
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Administrator. Its style of administration has changed 
substantially and the reinstatement would cause a serious 
disturbance to the Beagle Bay Community. Insofar as 
contractual benefits are concerned, even on the Applicant's 
case, the term of employment would have ceased on the 4th 
of November 1991. It is therefore completely inappropriate 
for him to claim wages lost from the date of cessation to the 
date re-employment as he has done in his schedule. In 
relation to airfares, there is no evidence to substantiate the 
assertion that airfares were included as a specific term of 
employment. The Applicant's assertion that the bookkeeper 
and he were both given airfares does not appear to be 
consistent with the minutes of the Council meeting in which 
the Applicant specifically asked for an airfare of the 
bookkeeper on the basis he had been working hard. For all 
of those reasons, Mr Vincent said that the claim ought be 
dismissed. 

I turn now to my assessment of all of the data and 
information that has been put before the Commission. I 
should state at the beginning that the analysis I make is, in 
some instances, truncated because of the necessity for the 
Commission to grant Orders for confidentiality of much of 
the information received from certain witnesses. For 
instance, all of the information in Exhibits VI through to 
V17, which was produced by the Australian Federal Police, 
is subject to confidentiality Orders as is much of the 
information on accounting data which has been submitted 
by ATSIC on summons by the Applicant. However, lack of 
detailed reference to the accounting figures should not be 
taken to mean that the Commission has not carefully 
examined all of this data. 

A general comment first. It is clear from the information 
that the financial situation at Beagle Bay, at the time the 
Commission is examining events, was in a serious and 
unsatisfactory state. There had been expenditure of tens of 
thousands of dollars of grant money in ways which are 
completely contrary to the standard terms and conditions 
relating to grants. It is not the function of this inquiry to 
make findings about the financial management of the 
Community except to the extent that it may touch upon the 
issues for determination in this case, that is, the unfairness 
or otherwise of the dismissal of the Applicant. What needs 
to be done, however, is to examine the evidence to see if, 
as the Applicant alleges, he was the inheritor of a chaotic 
financial system at Beagle Bay and should therefore not be 
held responsible for the outcomes. As I understand the basis 
of his case, he says that he is the victim of a set of 
circumstances where poor financial management standards 
had been applied in the past and that he had been blamed 
when it was eventually discovered that the financial 
situation of Beagle Bay was so critical. In short he has, in 
effect, been made a scapegoat. 

An examination of the evidence indicates that there may 
be a different view. In February 1990, during the currency 
of the contract of employment of the Applicant, John Foley, 
the accountant for the Community, made a report on a visit 
that he conducted during February (Exhibit B8). In his 
report, Mr Foley observed that Cyril Puertollano, who was 
the Administrator for 10 years, had resigned in October 
1989. Page one of the Foley report indicates that during that 
time, the books and records of the Community were kept in 
a reasonably satisfactory manner. However, at the time of 
the report, Mr Foley observed that the staff morale and 
discipline were low. He attributed that to the poor office 
facilities and the knowledge that the Community's finances 
were in a poor state. 

Mr Foley observed that in June 1989, he had reported that 
the Community store losses over the previous two years had 
extinguished all funds generated by the Community's own 
sources. The effect was that Government funds were used 
to support the store so that by February 1990, between 
$150,000 to $200,000 of Government funds had been 
misapplied. At the time of his inspection, the cash book had 
not been reconciled since October 1989, and revenue and 
expenditure had not been prepared since the 30th of October 
1989. There had been no posting of rental payments made 
for the financial year to date and there were large amounts 
owing by tenants for electricity and rent. There were 

personal loan records that he was unable to sight, bankings 
did not tally with the receipts written and large shortfalls had 
been recorded in the cashflow. There was, though. Commu- 
nity cash reserves of over $500,000 and the Community was 
nevertheless solvent. Mr Foley concluded that the financial 
recording and control over expenditure was poor and despite 
written advice from him, little had been done to stem the 
store losses. He observed that since the engagement of the 
Applicant as Administrator, an awareness had grown that 
Community members did not have the skills to satisfactorily 
administer projects of the Community, to manage the store 
and to complete the high level of bookkeeping such as wage 
controls, cashbook reconciliation and reporting. Mr Foley 
warned that failure by the Community to address those 
shortcomings would lead to external solutions being 
implemented by others. He recommended, amongst other 
things, that the positions of Administrator and Bookkeeper 
needed to be filled on a permanent basis. At this time, as the 
evidence indicates, the Applicant was a temporary appoint- 
ment. However, Mr Foley recommended that the Applicant 
be requested to remain as the Administrator until it was 
filled. Finally, he recommended that all capital acquisitions 
be suspended. 

Exhibit B5 is a further letter from Mr Foley dated the 16th 
of March 1990 where he found that there had been further 
losses at the store which brought accumulated losses to 
$131,000 producing a deficit of $126,000 in the store funds. 
There were other budgets overspent by up to $30,000. 
Various accounts were over the annual budget, for instance, 
at the time of inspection the fuel budget, after only half of 
the financial year, was 95 per cent expended and telephones, 
insurance and vehicle costs were already over the annual 
allocation. He again recommended that no further capital 
expenditures be incurred unless the funding source was first 
identified. On the 4th of April 1990, Mr Foley wrote another 
letter to the Chairman of the Beagle Bay Community where 
he indicated he had discussed the situation with ATSIC and 
even though they had accepted that something seemed to be 
underway to correct the situation, failure to improve could 
result in a review of their attitude. The upshot of his report 
was that he indicated he had a duty to report that his findings 
were that improvements in bookkeeping standards were 
necessary. All in all, there was, in effect, no really 
significant improvement. 

A fair view of the evidence indicates that the Applicant 
did involve himself in trying to correct the situation as 
disclosed by the Foley reports. For instance, he sought to 
convince the Council to make decisions which would result 
in persons who had failed to pay for rents and electricity to 
make good their payments. This was a recurring problem at 
Beagle Bay. Persons are required to pay rental and 
electricity and the evidence is that many did not and their 
indebtedness to the Community invariably increased over 
time. If a Council tried to take the issue head on, it was 
invariably deposed or, alternatively, it was decided that the 
line of least resistance was to write back all of the debts and 
start again. The Applicant tried to correct that by insisting 
payments be made. The end result of his activities was the 
replacement of another Council. The new Council was 
elected on the basis that it would be more amenable to what 
appeared to be the Community's wishes in this respect. The 
Applicant also, in his evidence, cited a case where he had 
suggested to the Council that they should not expend funds 
on the cattle enterprises because they were not returning a 
sufficient benefit. However, against his advice, the Council 
decided to yard cattle using helicopter muster which resulted 
in about $16,(XK) worth of helicopter hire fees. Intervening 
circumstances meant that some of the cattle died in the yards 
and the overall exercise resulted in a financial loss. The 
Applicant says that he understood the reasons why the 
Council took the action that led to the loss of stock but he 
insisted that he had given the best advice possible. 

One of the critical issues is the purchase of the nursery. 
The Applicant's view is that he proceeded in dealing with 
the nursery in accordance with the custom and practice on 
the allocation of funds that had been in place for some time 
in the West Kimberlcy. His general approach was that there 
were instances in many communities where enterprises had 
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been purchased by the corporation and had been approved 
later. He saw an opportunity with the nursery. He asked for 
analysis to be done by Bruce Toohill, the horticultural 
advisor for the Department of Agriculture. He invited the 
bank manager to visit and he had discussions with a large 
nursery in Perth. As a result of all of these enquiries, and 
discussions with the owners of the nursery, the nursery was 
purchased for the sum of $190,OCX). It is the Applicant's 
view that all of the matters which needed to be dealt with 
in the purchase of such an enterprise were properly dealt 
with. When asked by the Council whether there was money 
available he had indicated that there was because that was 
his belief. He had identified that the Community was 
entitled to rebates from diesel fuel tax of around $100,000. 
Additionally ATSIC had, by failure to timely pay the 
Community CDEP wages, created a situation where 
although there was lack of cash flow, money was neverthe- 
less available from CDEP wages. This could be eventually 
recouped from CDEP on-costs by a grant under that head 
of funding, that grant to be approved by the Regional 
Council. The Council at Beagle Bay accepted these 
advisings and decided to go ahead and purchase the nursery. 

Now, it is the Council that resolved to purchase the 
nursery, not the Applicant. It was the properly authorised 
members of the Council who signed the offer to the owners 
of the nursery. There was a cheque paid in November 1990 
to the owners of the nursery. That cheque, as a deposit, being 
paid prior to the signing of the offer of acceptance. The 
Applicant was a signatory to that cheque. It appears that he 
may have been authorised to sign as a signatory at that stage 
although that is not certain from the evidence before the 
Commission. Nevertheless, the cheque was honoured by the 
bank. There was a further $ 160,000 in final payment made 
on a cheque which was signed by two persons who were 
authorised. In short, apart from the signature on the deposit 
cheque, all of the formal instruments, including the signing 
of cheques which were required for the transaction, were 
made by persons authorised to do so and not by the 
Applicant. His position is that this process would have been 
all right if ATSIC had not changed the rules or, at least, the 
sequence of timing for the allocation of CDEP on-costs, that 
is, the distribution of regional money. Therefore, because 
ATSIC had changed those rules, they were somehow at 
fault; no only for changing the rules but by failure to pay 
CDEP wages to the Community in the proper time. This 
fault being compounded by the wish of the ATSIC Regional 
Officer, Kevin Fong, who, for some reason, wished to 
damage the Applicant for various local political reasons. So, 
in this important area of the purchase of the nursery, the 
Applicant's evidence is that he did all that was necessary 
and in accordance with the normal practice in like situations. 
All this based upon his experience as a DAA officer. 

The Respondent's view of these events casts a different 
light on the circumstances. Kevin Fong, as the Regional 
Manager, had written to all of the Communities in January 
and advised them that the Kullarri Regional Council would 
allocate the regional funds. The date of the regional meeting 
was advised and the communities. Beagle Bay being one of 
them, were told to lodge their bids. The Fong letter was 
followed up by advice from Paula Howard closer to the date 
of the regional meeting. After a meeting in Broome to 
discuss the bids to be reviewed, there had been no bid from 
Beagle Bay. Russell Cardos, the Senior Project Officer for 
ATSIC, had gone to Beagle Bay Community and again 
sought from them their bids. Those bids which were required 
under the ATSIC rules were never submitted until the final 
day of the Regional Council, that is the fourth day of the 
Regional Council Meeting. Even then, the evidence shows 
that the bids were not in the form required. The Applicant's 
evidence is that he submitted a bid but it was not on the 
correct form and was rejected on that basis. However, there 
is no evidence to support that proposition. It is contrary to 
the collective evidence of the ATSIC officers, evidence of 
which I have no reason to doubt. So, Beagle Bay 
Community asked, by application, the Regional Council to 
allocate to them $143,000 of which it appears $100,000 was 
to be put towards a nursery project. That was, of course, 

refused and an inquiry was ordered into Beagle Bay funding 
and administration. 

There are other difficulties with the Applicant's evidence 
about the nursery. He says that he knew that he was required 
to have a proper analysis of the potential viability of the 
project done. His assertions in evidence indicate that he 
provided all that information, for instance by the engage- 
ment of Mr Toohill. But Mr Toohill's report, on the 
evidence, was dated February 1991 and that report is 
equivocal. The report says there is more work to be done 
before one could justify the purchase. The fact of the matter 
is that is appears that Mr Toohill was not even engaged until 
after the deposit was paid for the nursery. So, a critical 
ingredient for the purchase, that is the check on viability, had 
not been performed. It might be said by the Applicant that 
under its rules of association the Community is able to deal 
in real property and does not need to have had ATSIC 
approval. That would be so if the Community raised its own 
revenue for purchase of the nursery. It appears as though the 
Applicant canvassed that as a possibility by inviting the 
Commonwealth Bank Manager to inspect the property. 
Later, when the funding was not available, he also 
approached the Holmes a Court Foundation. However, be 
that as it may, that was not the course of action which was 
intended. It is clear from the minutes of the Council meeting 
that the Councillors believed that there were funds available 
through usual (ATSIC) sources for the purchase of the 
nursery. It is fair to conclude that the reason they thought 
that was the case was they had been told it by the Applicant. 

If one is to look at the Applicant's general conduct, it is 
clear from the evidence of the various Chairmen that they 
really knew very little of his activities. They did not know 
when he was on leave. They were unable to find him on 
occasions when they needed advice. It is also fair to 
conclude from the evidence that the Applicant was aware 
of their concerns in this respect. The decisions that the 
Applicant appeared to make without consultation over the 
engagement of persons from RMIT to landscape are another 
indication of his propensity, it appears, to make unilateral 
decisions. The evidence indicates that the students who 
came to do landscaping work, were put in the CDEP wages 
figures when it is quite likely that they were not entitled to 
the resulting benefit. There is no indication that the 
Applicant had the authority of the Council to do this. There 
was no satisfactory response to the allegation that the 
Applicant failed to keep the Council informed of his 
movements. There is sufficient evidence to conclude that the 
Council were in the dark about his movements, as they were 
on the allocation of funds which were granted for specific 
purposes and which were applied for others. For instance, 
the purchase of the bulldozer. This is notwithstanding the 
Applicant's assertions that inspections were made of various 
pieces of equipment by members of the Council. The fact 
is the bulldozer purchase was the subject of what was a tied 
grant which was not used for that purpose. The Applicant, 
it can be concluded, must have known about that. 

The Applicant puts some weight upon the attitude to him 
of some ATSIC officers. He says that one of the difficulties 
he faced was the attitude to him of Kevin Fong, the Regional 
Manager. The fact that he says that if he were to be 
reinstated there could be a viable restoration of a contract 
because Mr Kevin Fong has left West Kimberley, seems to 
focus a lot of the responsibility for the circumstances in 
which he finds himself upon Mr Fong. He alleged that Mr 
Fong has, in effect, manipulated the Council to effect his 
dismissal. Mr Fong gave evidence to the Commission and 
he impressed as a person who understood the ATSIC 
responsibilities when it took over from DAA and WAAPA 
in March 1980. Mr Fong made it clear to the Commission 
that ATSIC realised there were difficulties with the delivery 
of the services for which the funds that it provided were 
destined. He was anxious to ensure that the proper audit 
trails and checks and balances were put in to ensure that the 
grant conditions were met. The terms and conditions of a 
grant are clear. The grants are to be applied to the purpose 
for which they are intended and for no other purpose. If Mr 
Fong was at odds with the Applicant it was because he was 
determined to correct what he recognised to be an already 
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difficult situation where there was a public perception that 
ATSIC funds had been improperly expended or at least used 
for purposes other than those for which they were granted. 
Mr Fong, along with his officers, was determined to ensure 
that these issues were addressed and that there was a proper 
reconciliation between the expenditure and the purpose for 
which the expenditure was approved. 

The evidence does not support the Applicant's allegation 
that Mr Fong came from the Cape Leveque meeting of the 
Kuilarri Council for the purpose of dismissing him. I prefer 
the evidence of Mr Fong that the Regional Council decided 
that something had to be done at Beagle Bay about the 
accounting processes. He rang Beagle Bay and told the 
Council he wished to meet with it. They had already 
discussed the Applicant's ongoing employment by the time 
he arrived with his officers at Beagle Bay. He removed 
himself from the Council meeting when he realised the 
substance of its discussions. It made its decision to dismiss 
and that was not the first time it had discussed the question 
of dismissal. Mr Fong's role was to help in the drafting of 
a letter. Under the Articles of Association, the Council is 
entitled to ask for expert help on any matter. It was entitled 
to ask Mr Fong for such help and he was, as an ATSIC 
officer, obliged to give it the help in drafting the dismissal 
letter. That does not make him a party to the dismissal at 
all. On the evidence I can not see that there is substance in 
the Applicant's allegation to the contrary. 

As to whether the Applicant was warned or not. He says 
that he had no idea that he was to be dismissed and it came 
as a great shock to him. This is passing strange when one 
looks at his conduct over the time he was at Beagle Bay. It 
appears that on at least three occasions he offered his 
resignation. He offered his resignation in circumstances 
where he had been in conflict with the Council members on 
various issues. There was obviously friction between him 
and the Council members or he would not have felt the 
necessity to offer his resignation. This gives substance to the 
proposition that the question of his tenure of service was one 
which had been abroad before the date of his termination, 
and even though he may not have had knowledge in terms 
of specific complaints, he had knowledge of the general 
concerns about the way he conducted himself. When 
Michelle Nelson told him that he had been dismissed, he 
opted not to ask for reasons at the time. He attended the 
Community meeting. In accordance with the rules of the 
Association, community matters have to be conducted in 
accordance with custom and practice which includes 
consultation with the community. He was present at the 
community meeting and he could have addressed the issue 
of his dismissal in front of members of the Community if 
he had wished to. Instead, he merely asked for additional 
time to remove his belongings. He says, in his evidence, that 
was because the matter was a fait accompli. However, the 
dismissal was effected in accordance with the registered 
rules of the Beagle Bay Community as an association. As 
part of that process, the Applicant could have addressed his 
concerns to the Community meeting and he opted not to do 
so. 

It is true that the Applicant expected, and rightfully so, 
that there should have been CDEP wages moneys paid by 
ATSIC during the period of the nursery purchase. It is also 
true that the Applicant, in due course, raised that issue with 
the Ombudsman who found that there was justification in 
his complaint. ATSIC explained the failure on the basis that 
it had software problems with its computer. It offered to pay 
interest on the money which would have been eamt and did 
so. At the same time it also indicated that it was dissatisfied 
with the returns that purported to show the average number 
of participants for the determination of CDEP wages. There 
is a controversy between the parties about the returns, 
however there is no need to rule on it for the purposes of 
this Decision. It is clear that the Applicant was correct. The 
money should have been paid to the Beagle Bay Community 
by ATSIC during that period. However, even if it had have 
been, it was CDEP wages. It was not money for grants. It 
was not money to be applied to the purchase of a nursery 
or for any other particular project. 

Even if it had have been paid, it would not have made 
good the breaches of the rules that are to be applied for the 
funding of projects from CDEP on-costs, or for grants for 
that matter. 

I should add at this stage that insofar as the Commission's 
impression of the Applicant is concerned, I say without 
hesitation that he appears as a sincere man who has genuine 
concerns for the future and welfare of the Community. He 
has worked in the best way that he knows to assist them in 
achievement of their aspirations. He has done so in pursuit 
of visions that he has for their future. For instance, he had 
a vision concerning Beagle Bay as a tourist resort, as a place 
where the members of the Community could do enjoyable, 
sustaining and productive work as part of a tourist operation. 
That work would be far more satisfactory and fulfilling to 
them than the current situation where most of them collect 
rubbish or do minor works for their CDEP wages. It is clear 
that he was innovative in seeking assistance from RMIT in 
the landscaping of the area of the Beagle Bay settlement. 
One can say that his involvement with the nursery was just 
part of what he saw to be an overall plan for the achievement 
of the vision to make Beagle Bay Community a better place 
to work and live. For these things he is to be commended 
and admired. However, it is my view that the evidence 
indicates that in achievement of the goals that he set, he 
disregarded the procedures which had been put in place for 
the protection of the expenditures of public moneys and the 
proper application of those moneys to the advancement of 
Aboriginal people in the area. It is essential for the 
maintenance of credibility of such funding that recipients 
abide by the grant conditions, and that there be a proper and 
public reconciliation of the expenditure of these moneys. 
The Applicant's methods of operation during the time he 
was at Beagle Bay were at odds with the necessity to have 
a proper audit trail, checks and balances and reconciliation 
of the expenditure of these public funds. 

It also should be said that the Council of the Community 
of Beagle Bay do also bear some responsibility. Each of the 
Chairmen argued that they were inexperienced in the 
controls and expenditure of funds and that may well be so. 
The fact of the matter is though, that under the Articles of 
Association of the Community, the Council is responsible. 
It can obtain real property, it can borrow money, it can 
expend money. It is in all senses responsible for the proper 
and orderly government of the Community and they are 
responsibilities that the Council can not avoid. 

It is not the function of this Commission to inquire into 
the efficacy of the ATSIC system of funding but it must be 
said that this case demonstrates that there is great difficulty 
with the concept that the proper accounting for public 
moneys can sit comfortably with a situation where there is 
a Council unsophisticated in accounting practice with the 
final power to distribute moneys from its bank account. If 
the ATSIC system has a flaw, that is the flaw. The evidence 
of Mr Fong is that the philosophy of ATSIC is based on final 
responsibility at community level. It seems as though that 
philosophy may be difficult to achieve unless, at the 
community level, there is an appropriately qualified project 
officer who can ensure that these large sums of money which 
are involved, are properly expended. It is obvious if the type 
of situation that has occurred at Beagle Bay takes hold, it 
is almost impossible to control the proper expenditure and 
reconciliation of the funds. 

I mention finally, that ATSIC is not the employer of the 
Applicant and whether or not he is at odds with its officers 
or its rules is not the point. The question is the proper 
discharge by him of his duties under his contract of 
employment with the Beagle Bay Council who are 
empowered under their Articles to employ him. 

This has been an extremely difficult case to adjudicate 
and I have done so with as much attention as I can to what 
I respectfully understand to be the Community practice and 
culture in the area. In cases such as this it is the Applicant's 
duty to discharge the onus of his claim that he has been 
unfairly dismissed. In the case of a summary dismissal it is 
for the Respondent to establish the evidentiary fact of the 
dismissal. That was done satisfactorily as far as I am 
concerned however, I am not convinced that the Applicant 



has discharged the onus of the establishment of unfairness. 
Even though I have sympathy for him in the situation in 
which he finds himself, I do not believe that it is appropriate 
for the Commission to interfere in the dismissal. I therefore 
decline to issue a declaration of unfairness and because of 
that, I must dismiss the application. It is therefore 
unnecessary for me to inquire fiirther into ancillary matters 
such as the length of time between the dismissal and the 
filing of the application, except to say that I am satisfied that 
the particular circumstances of this dismissal made it right, 
proper and appropriate that the Commission exercise its 
powers to allow the Applicant the opportunity to explore 
before this Commission his allegation that he was unfairly 
dismissed. This matter will be concluded by an Order of 
dismissal. 

Appearances: Ms J. Boots, of Counsel, appeared on behalf 
of the Applicant. 

Mr P. Vincent, of Counsel, appeared on behalf of the 
Beagle Bay Community. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Victor Everard Hunter 

and 
Beagle Bay Community Inc. 

No. 1501 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 December 1993. 
Order. 

HAVING heard Ms J.F. Boots, of Counsel on behalf of the 
Applicant and Mr P.J. Vincent on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Ronald King 

and 
Tempo Services Pty Ltd trading as Tempo Cleaning Service. 

No. 956 of 1993. 
COMMISSIONER C.B. PARKS. 

26 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: The applicant, Mr King, claims he 
was unfairly dismissed from his employment as a supervisor 
on 8 June 1993 when his services were terminated without 
prior notice. 

The respondent (Tempo) has a contract to provide a 
cleaning service to the operator of the Worsley Alumina 
Refinery and commenced work thereunder in February 
1992. Ftior to that date the cleaning work involved had, for 
a long period, been undertaken by a rival cleaning 
contractor. Mr King had worked as a Cleaner at the refinery 
site, for the rival contractor, since August 1986. He, together 
with other employees of that contractor, gained like 
employment with Tempo after it obtained the cleaning 
contract. The applicant continued to work as a Cleaner until 
appointed Site Supervisor on 1 July 1992, a position which 
he had been offered by Tempo and had accepted. 

As Site Supervisor Mr King had answered to his initial 
immediate superiors, being Ms Barnes an Area Manager and 
in turn, Mr Olsson the State Manager, both of whom were 
subsequently replaced by the current State Manager, Mr 
White, from January 1993 and the current Area Supervisor, 
Mr Chia, in or about March 1993. 

Essentially the cleaning service provided by Tempo has 
been effected by a team of cleaners, directly supervised and 
assisted by the Site Supervisor, all of whom performed the 
work between 10.30 pm and 7.00 am the next morning, 
commencing nightly Monday through to Friday night; and 
two cleaners who work during the day under the direct 
control of Mr Vickery-Howe. an officer of the refinery 
operator. 

It is the role of the Site Supervisor to— 
• Perform a limited amount of cleaning duties; 
• Direct and advise his team of cleaners; 
• Monitor and control the usage of consumable 

substances, such as chemicals; 
• Order replacement supplies and equipment; 
• Arrange for the maintenance and repair of equip- 

ment; and 
• To liaise directly with Mr Vickery-Howe the 

cleaning contract co-ordinator for the refinery 
operator, the person whom Tempo was required to 
satisfy that it had met its cleaning obligations under 
the contract. 

As a mechanism to manage the refinery site cleaning 
contract. Tempo had a management person from the Perth 
office regularly visit the site. That person, together with Mr 
Vickery-Howe, inspected the cleaning done and then liaised 
regarding any concerns Mr Vickery-Howe had regarding the 
performance of Tempo; directions and advice were given to 
the Site Supervisor. Generally such site visits were made by 
the Area Supervisor, Ms Barnes, and then later Mr Chia, but 
for a short period prior to Mr Chia joining the Western 
Australian operation, Mr White visited the refinery site. Mr 
White first visited the site on 4 February 1993 and thereafter 
on virtually a weekly basis until a date in March when Mr 
Chia commenced visits to the site on a fortnightly basis. The 
results of the inspections were subsequently produced by 
Tempo as a written report and a copy provided to both Mr 
Vickery-Howe and Mr King. 

On 8 June 1993 Mr White again visited the refinery site 
and, at the time Mr King was due to commence work, met 
with Mr King and conveyed to him that his services were 
then terminated. Mr King was also handed a reference and 
a payment which included what purports to be one week's 
wages in lieu of a period of notice to terminate. 

It is asserted on behalf of the applicant that his dismissal 
was summary and that constitutes an unfairness because 
there had not been any wrong doing on his part. The 
respondent's reason for dismissal was Mr King's alleged 
unsatisfactory performance as a supervisor which if true, 
according to Mr King's advocate, did not justify summary 
dismissal because Mr King did not gain the position of 
supervisor on the basis of professed competence on his part. 
Tfempo offered him the position of supervisor which he 
accepted, thus if any failure to perform to the required 
standard did exist that did not constitute any breach on the 
part of Mr King. The fault, it is said, is that of Tempo 
because training to assist Mr King in his role of Site 
Supervisor, was not given. 

A further contributing factor to the unfairness, it is 
submitted, is that the applicant was not offered an 
opportunity to retain employment by returning to his earlier 
occupation as a cleaner, notwithstanding that such a position 
had become available in the site cleaning team. It is further 
argued on behalf of the applicant that he had been subjected 
to undue attention on budgetary matters because of unrelated 
budgetary difficulties with the cleaning contract arising 
from an inherent problem with the basis upon which Tempo 
had planned to operate, but had been prevented from so 
doing. Finally, it is said for the applicant that whatever may 
have been his shortcomings during his period of employ- 
ment as a site supervisor, he had not been provided with 
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warnings that his performance was considered to be such 
that if he did not improve, his job was in jeopardy. 

It is said by the respondent that prior to Mr White taking 
over the state managership, Perth management had become 
dissatisfied with the performance of Mr King. That situation, 
it is said, led to Mr White meeting with Mr King and Mr 
MacKichan, the leading hand, during a site inspection on 12 
February 1993 where both were informed that management 
was dissatisfied with what had been occurring. Mr King was 
given three months to achieve a satisfactory result otherwise 
his services would be terminated. According to the 
respondent, during almost four months that Mr King 
continued in employment after that date, there was some 
improvement however, for the most part, the required 
standard of cleaning was not achieved and expenditure far 
exceeded that budgeted, notwithstanding Mr White had 
personally provided training and guidance to Mr King. 
Satisfactory outcomes were achievable and have proven to 
be so by the performance of Mr MacKichan who was 
promoted to, and has since occupied, the position of Site 
Supervisor. 

The respondent denies that the applicant was summarily 
dismissed. It argues that the manner in which Mr King's 
services were terminated gave the dismissal a different 
character because Mr King received the monetary benefits 
of a normal termination and, in addition, he was paid one 
week's wages as compensation for the absence of one 
week's notice that usually precedes an ordinary termination. 

It was the final submission on behalf of Tempo that the 
application by Mr King ought be dismissed because he had 
failed to expeditiously proceed with his application in that, 
having filed it in June 1993, he had not requested it be heard 
until October 1993 and that the process was further delayed 
thereafter on his behalf. This element of the respondent's 
case was disposed of by the Commission on the day of 
hearing when the Commission found that Mr King ought not 
be held responsible for the overall delay. This it found 
because there appeared on the file held by the Commission 
a letter from Mr King, received on 13 October 1993, 
requesting that his application be listed for hearing and 
indicating that he had made an earlier request which he 
understood had not been received by the Commission. 
Thereafter proceedings were implemented by the Commis- 
sion, the first on 27 October 1993. The final dates for the 
hearing of the matter were scheduled to meet the conven- 
ience of both parties and therefore the time lapse to those 
dates was not caused solely by Mr King. Thus, in all of the 
circumstances, the Commission held that the overall delay 
is not a circumstance which is detrimental to the cause of 
the applicant. 

The Commission is satisfied from the testimony of Mr 
King that throughout his period of employment as Site 
Supervisor he performed to the best of his ability and in a 
manner which he believed was in the best interests of his 
employer. Although he accepts that reports made following 
a site visit by either Mr White or Mr Chia were usually 
critical of several aspects of the cleaning performed under 
his supervision, he did not view reports of that nature, on 
balance, as an overall criticism of his performance. Further, 
Mr King denies that he failed to report to Mr Vickery-Howe 
as regularly as required. He says that he reported daily to 
Mr Vickery-Howe until such time as Mr Vickery-Howe 
informed him that it was unnecessary to do so on a daily 
basis and to do so only when there were problems that he 
need be informed about. 

During his period as supervisor, the applicant says, it was 
usually drawn to his attention when he acceded his budget 
but that no particular emphasis was placed upon it and 
nothing was said which could have led him to believe that 
his job was in jeopardy as a consequence. No warning of that 
kind was given to him at any time, Mr King says. 

It is the testimony of Mr White that when he visited the 
refinery site on 12 February 1992, he met with Mr King and 
Mr MacKichan and that he then informed them that 
management was not satisfied with the results being 
achieved with the cleaning contract; that the refinery 
operator had complained; and therefore he told Mr King that 
he was required to achieve a satisfactory result within 3 

months otherwise they would "part company". That is, his 
employment would be terminated. Mr MacKichan, who also 
attended that meeting, gave testimony and confirmed that 
Mr White made a statement to this effect to Mr King. 

According to Mr White it was only during one report 
period (exhibit K2) that he had cause to compliment Mr 
King on the improvement shown in that period, otherwise 
between February and the date of dismissal the reports 
reveal a failure by Mr King to adequately supervise the 
cleaning work done. 

Upon becoming directly involved with the refinery 
cleaning contract Mr White concluded that Mr King lacked 
supervisory experience and says that he attempted to assist 
the applicant in this regard. He says he did that by showing 
the applicant how to properly inspect the work done by 
cleaners under his supervision and control. Further, he 
assisted with the provision of technical training to Mr King 
in the correct manner of stripping and sealing a vinyl floor, 
thus providing knowledge to help meet the requirements of 
the cleaning contract. Mr White also says that he regularly 
raised with Mr King the importance of monitoring and 
endeavouring to maintain expenditure within budget and 
that he regularly had cause to remind the applicant of that 
need, but Mr King did not respond appropriately. A further 
failure by the applicant, Mr White says, was complained of 
by Mr Vickery-Howe, that is, that Mr King was not 
reporting to him as frequently as required. 

Mr Vickery-Howe confirmed that he complained to 
Tfempo that Mr King had not been reporting to him at the 
frequency required and in relation thereto said that Mr King 
had reported each 2 or 3 days. Mr Vickery-Howe was not 
asked directly whether at any time he had suggested to Mr 
King that he need not report daily as he had usually done. 

Submitted to the Commission is the applicant's letter of 
appointment as Site Supervisor (exhibit K4). It expresses no 
provision to signify the means by which the contract may 
be brought to an end, nor has there been any indication of 
an oral agreement on that subject. It is well settled that an 
employee is entitled to a reasonable period of notice to 
terminate the contract of employment. Considering the 
nature of Mr King's position and the frequency with which 
he was paid his wages, that is weekly for each week worked, 
and in the absence of any submission to the contrary on his 
behalf, a period of notice equal thereto would seem 
reasonable. In the absence of such a prescribed period of 
notice such has been assumed by Tempo to be appropriate, 
but Tempo elected to pay him a sum of money equal to his 
wages for that period, as an alternative by way of 
compensation. The payment of that amount, together with 
other monetary benefits appropriate to an ordinary termina- 
tion of employment, is a clear indication that the employer 
did not intend to summarily dismiss Mr King. In the 
circumstances of this case I do not view it as such a 
dismissal and need not consider the applicant's argument on 
that issue. 

I have some concern that Mr King, from all accounts 
appears to have been ill-equipped to perform as a supervisor 
at the time he was elevated to that position. I therefore 
believe he can be forgiven, to a great degree, for not 
performing to the required level immediately upon taking 
up the supervisor position. I am also satisfied that Mr King 
experienced some frustration and difficulty throughout his 
period as a supervisor because of difficulties with the motor 
vehicle provided and because of inadequate arrangements to 
ensure that the equipment submitted for repair was returned 
expeditiously. Notwithstanding, however, the applicant is an 
experienced cleaner, he has been trained in inspection 
techniques, and therefore, could have been expected to have 
his team achieve results which did not attract as many 
adverse reports as had occurred. Particularly, as I have 
found, following after Mr King had been expressly informed 
that his job was in jeopardy should he not achieve what was 
required of him over the next 3 month period. 

Mr King clearly understood from Mr White that he often 
acceded his budget by hundreds of dollars. I believe that Mr 
White regularly expressed his concern and requested that Mr 
King give his attention to reducing such expenditure. Mr 
King complained that he was unable to adequately monitor 



1331 

his rate of expenditure because the price list supplied to him 
did not cover many of the brands of detergent and chemical 
products being used on site. It is clear from the testimony 
of Messrs White and Chia that the list provided to the 
applicant did not provide all of the cost information but in 
their view not enough attention was paid to expenditure by 
Mr King. The availability of such information to Mr King 
is exampled by a comparison between (exhibit K5) a request 
for supplies dated 27 April 1993 which is not costed and one 
on 1 June 1993 (exhibit B3) which is fully costed. That is 
a situation which leads the Commission to conclude that it 
is most probable that the applicant did not give the attention 
Mr White required he give to the control of his expenditure. 

It can be inferred from the evidence of Mr Vickery-Howe 
that he had expected Mr King to report to him daily however 
I find no reason to disbelieve the testimony of Mr King. 1 
am satisfied that he had a genuine belief that Mr 
Vickery-Howe did not require him to report religiously for 
the sake of reporting each day. I therefore do not view his 
failure to report as an intended abrogation of his duty but 
simply a misunderstanding on his part. 

Had the Commission been in the position of the employer 
it would have handled this matter differently however, it is 
not for the Commission to now usurp that role but to be 
satisfied that when acting to terminate the services of an 
employee the employer does not act unfairly. In this case a 
warning was issued and a period given for Mr King to 
achieve what was required of him. A period of almost 4 
months elapsed during which he received no further 
warnings that his employment remained in jeopardy 
however I am satisfied that on numerous occasions he was 
made aware that he was not achieving to the desired level. 
I am therefore not convinced that the employer acted 
unfairly when an ordinary termination of Mr King's services 
was effected. 

Appearances: Mr M. Keogh appeared on behalf of the 
Applicant. 

Mr M. Beros appeared on behalf on the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter Ronald King 

Tbmpo Services Pty Ltd trading as Tempo Cleaning Service. 

No. 956 of 1993. 

COMMISSIONER C.B. PARKS. 

26 April 1994. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynette Marshall 

and 
Geraldton Sexual Assault Referral Centre. 

No. 1461 of 1993. 
COMMISSIONER J.F. GREGOR. 

13 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: This matter arose for adjudication 
when Lynette Marshall (the Applicant) applied to the 
Commission for reinstatement to the service of the 
Geraldton Sexual Assault Referral Centre (GSARC) from 
which she had been dismissed on the 2nd of September 
1993. She also sought a declaration that she had been 
unfairly dismissed and an Order that GSARC pay to her 
outstanding wages and other moneys due. The matter was 
first heard in Geraldton on the 16th of February 1994. There 
were further hearings on the 17th and 18th of February 1994. 
The matter then came on for hearing again on the 9th, 10th 
and 11th of March 1994. The matter was next heard on the 
7th and 8th of April 1994. At the completion of proceedings 
on the 8th of April 1994, the Decision was reserved. During 
the proceedings the Commission heard from circa 20 
witnesses and had presented to it detailed documentary 
evidence. 

For reasons which become apparent from this writing, 
there is a necessity that the Decision be delivered as soon 
as possible. In view of that I have not constructed these 
Reasons in the way that I would normally. That is, I have 
not included as part of the Reasons, detailed recitation of all 
the witness evidence. However, that is not to say that the 
evidence of each of the witnesses has not been carefully 
considered. The narrative of the events which I include 
hereunder is based upon the evidence of the various 
witnesses and in my analysis, where appropriate, I indicate 
the source of the evidence that has been relied upon in 
reaching my conclusions. 

I need to start this narrative by giving some background 
as to the involvement of GSARC in providing a domestic 
violence service. It is clear from the evidence, particularly 
that of Margot Boetcher and Kaye Lake, that concerned 
members of the community in Geraldton had been lobbying 
the State Government for some time to augment the sexual 
assault services of GSARC by providing a domestic 
violence service. It had become clear to a number of 
members of the community that there was a linkage between 
those two areas of concern and that it would be of assistance 
to the community that a properly trained professional was 
available at GSARC to handle domestic violence matters. 

Meetings were held with representatives of the Minister 
for the Family and, in due course, an agreement was made 
by the Minister to fund a domestic violence service. The 
Minister, through his delegate, the Director of the Office of 
the Family, eventually executed a Funding Agreement for 
the GSARC Domestic Violence Service whose signatory to 
the contract (Exhibit G9) was Ms Kaye Lake. It is useful to 
include in these Reasons some relevant parts of the 
document. I do so, formal parts omitted, as follows: 

"1. PARTIES TO THE AGREEMENT: 
1.1 The Minister for the Family and the Ger- 

aldton Sexual Assault Referral Centre. 
1.2 The responsibility for administration and the 

management of this Agreement, is delegated 
by the Minister to the Director, Office of the 
Family or his successors. 

2. DEFINITIONS: 

"The funded organisation" means the organ- 
isation approved to implement the project. 
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3. PERIOD OF AGREEMENT: 
3.1 The period of agreement is for 1 January 

1993 to 31 December 1993 inclusive. 
4. PURPOSE OF THE GRANT: 

4.1 The purpose of the grant is to enable the 
Geraldton Sexual Assault Referral Centre 
(GSARC) to employ a full time counsellor 
and part-time clerical support to provide a 
support service for primary and secondary 
victims of spouse abuse in the Midwest 
Region. 

4.2 The grant is provided to carry out the 
following objectives: 

4.2.1 To provide a safe and constructive 
environment for the delivery of quality 
effective and supportive counselling, 
advocacy and referral for survivors of 
domestic violence and their children, 
including both crisis intervention and 
long term counselling. 

4.2.2 To provide and support community 
education programmes that increase the 
awareness of the community on issues 
and services associated with domestic 
violence and contribute to prevention of 
domestic violence. 

4.2.3 To provide a regional resource for 
individuals, and Government and com- 
munity based agencies and organisa- 
tions concerned with domestic violence. 

4.2.4 To contribute to training programmes 
on domestic violence. 

4.2.5 To promote community intolerance of 
domestic violence. 

5. MANAGEMENT AND ADMINISTRATION 
5.1 The grant will be received and administered 

by the Management Committee, Geraldton 
Sexual Assault Referral Centre (GSARC). 

5.2 The management of the project will be the 
responsibility of the Domestic Violence 
Service Management Committee, which will 
be appointed by the Management Commit- 
tee, GSARC. The Domestic Violence Serv- 
ice Management Committee shall include 
representatives of women's services organ- 
isations. 

6. APPROVED GRANT 
6.1 The approved grant is $50,000.00. 

9. PROGRAMME PHILOSOPHY AND AC- 
COUNTABILITY 
9.1 The grant is provided for the specific purpose 

as outlined under PURPOSE OF THE 
GRANT and funded staff positions should be 
specifically applied to ftilfil the specified 
objectives. 

9.3 All staff appointed as counsellors to this 
service will have received training in the 
nature, causes, consequences and dynamics 
of domestic violence. 

9.4 The service will be based on a written policy 
which recognises that domestic violence is 
the abuse of power in an unequal relationship 
and that it takes physical, emotional, psycho- 
logical and economic form. 

9.5 The safety and protection of victims of 
violence will be paramount, and the service 
will recognise that in its physical manifesta- 
tion, domestic violence is a criminal offence. 

10. RELEASE AND INDEMNITY 

10.3 The funded organisation shall ensure that 
employees have a written contract of em- 
ployment which includes a job description, 
level of pay and conditions of employment 
including annual leave entitlements and sick 
pay entitlements. 

It appears from the evidence that the Agreement, parts of 
which I have referred to above, existed during the period 
relevant to the Applicant's employment. It should be noted, 
however, that another agreement (Exhibit Ml) was made 
between the Department for Community Services, in 
particular the Minister for Community Welfare, and the 
Women's Information Network Incorporated (WIN). By this 
agreement, WIN was charged with the responsibility of 
administering the GSARC Domestic Violence Service for 
a funding period from the 1st of January 1993 to the 31st 
of December 1993. On the face of it, it is this last Agreement 
to which one should give one's attention as its terms are 
slightly different to the Agreement which is submitted to the 
Commission in Exhibit G9. However, it is relevant to note 
that this second Agreement was made on the 11th of 
November 1993, which was after the Applicant's employ- 
ment contract had been brought to an end in the cireum- 
stances of which she complains. The second Agreement in 
Exhibit Ml was not the Agreement that the Applicant says 
was sent to her when she applied for a position with GSARC 
as its Domestic Violence Counsellor, and on which she says 
she placed considerable importance in making her decision 
to accept the appointment. 

The employment contract came into being following upon 
the insertion into the Geraldton Guardian of an advertise- 
ment for a Counsellor with GSARC in its Domestic 
Violence Service (Exhibit G2). That advertisement set out 
some of the requirements for the job, for instance formal 
qualifications and/or training in social work or psychology 
or an allied field, with particular skills in empowering and 
counselling women and children were required. In brief, the 
duties were described as crisis intervention, short and long 
term counselling, group therapy, inter-agency liaison and 
community awareness. It was because of this description of 
the duties that the Applicant says she closely questioned 
Kaye Lake, with whom she discussed the matter on or about 
the 11th of February 1993, when she had called her to get 
information about the position. The information she did 
receive in due course set out the Selection Criteria and she 
also received a Duty Statement. 

In due course she received a copy of a Contract of 
Employment and a Duty Statement which Kaye Lake sent 
to her on or about the 6th of April 1993. She signed the 
document on the 16th of April 1993. She was to commence 
duty on the 19th of April 1993. The contract of employment 
is in evidence in Exhibit G1. It sets out in detail the contract 
and relevantly contains the following information: 

This Contract shall commence on 19th April, 
1993 and expire on 31 December 1993. 

3. DUTIES 
3.1 The Domestic Violence Counsellor shall be 

directly responsible for the performance of 
her duties to the Co-ordinator and Manage- 
ment Committee of the Geraldton Sexual 
Assault Referral Centre. 

3.2 The Domestic Violence Counsellor shall 
perform all such duties consistent with the 
purpose of employment as the Geraldton 
Sexual Assault Referral Centre Management 
Committee shall from time to time direct and 
without limiting the generality of such duties 
shall perform those duties described in the 
attached Duty Statement. 
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15. CODE OF BEHAVIOUR 
The Domestic Violence Counsellor shall abide 

by any reasonable code of behaviour determined 
by the Management Committee. Failure to do so 
may lead to the dismissal of the Domestic 
Violence Counsellor. 

16. DISPUTE PROCEDURE 
In the case of a complaint or grievance against 

the Domestic Violence Counsellor the Co-ordina- 
tor or Management Committee will implement 
those steps deemed necessary to resolve the 
situation. 

In most cases the following steps will apply 
16.1 The Domestic Violence Counsellor will be 

told as soon as possible of any complaint 
concerning the performance of her work. 

The Co-ordinator of the service or a 
member of the Management Committee will 
be designated to discuss the complaint with 
the Domestic Violence Counsellor and if 
required will outline how the Domestic 
Violence Counsellor must improve her per- 
formance. Any assistance needed by the 
Domestic Violence Counsellor to improve 
her performance will be identified and 
provided where possible. 

A review date will be set if required. 
16.2 If the problem continues or occurs again after 

the verbal warning, the Domestic Violence 
Counsellor will be given written notice of the 
complaint against her. 

The matter will be discussed at a special 
properly constituted meeting of the Manage- 
ment Committee. The Domestic Violence 
Counsellor will be given notice to attend and 
will have the right to reply and discuss the 
complaint. The Domestic Violence Counsel- 
lor may be accompanied by a representative 
of her choice. 

The aim of the meeting will be to resolve 
the dispute and if required to identify the 
steps that need to be taken to improve the 
situation. 

A review date will be set by the Manage- 
ment Committee if required. 

16.3 If the problem still persists the Committee 
may decide to repeat the previous step. 

16.4 If the problem still persists after the final 
written warning the Management Committee 
may issue a notice of dismissal to the 
Domestic Violence Counsellor. 

16.5 Any notice to be given by the Geraldton 
Sexual Assault Referral Centre to the Do- 
mestic Violence Counsellor shall be deemed 
effectively given by handing to the Domestic 
Violence Counsellor personally or by send- 
ing same to the address of the Domestic 
Violence Counsellor last known to the 
Geraldton Sexual Assault Referral Centre. 

16.6 Any notice of termination or notification of 
summary dismissal or temporary suspension 
may be given to the Domestic Violence 
Counsellor by an authorised member of the 
Management Committee. 

20. DELEGATION OF MANAGEMENT COMMIT- 
TEE RESPONSIBILITIES 
20.1 The Management Committee delegates su- 

pervisory responsibilities of the Domestic 
Violence Counsellor to the Co-ordinator. 

»> 

I have incorporated the above extracts to show first that 
the contract was to commence on the 19th of April 1993 and 
expire on the 31st of December 1993. Later in these 

Reasons, it will be seen that the Commission determined in 
preliminary proceedings that the contract of employment 
consisted of both the contract described in Exhibit G1 and 
a collateral or ancillary contract that the engagement would 
continue until the 19th of April 1994. The reasons for that 
are set out in writing which is incorporated later on in these 
Reasons. I need add no further comment about that at this 
stage. 

Insofar as the duties were concerned, the Domestic 
Violence Counsellor (DV Counsellor) was to be responsible 
for the performance of her duties to the Co-ordinator and 
Management Committee of the GSARC. It can be seen that 
the supervisory responsibilities of the Management Com- 
mittee are, by the contract, delegated to the Co-ordinator of 
GSARC. The DV Counsellor is required to perform duties, 
consistent with the purpose of employment but subject to 
direction by the Management Committee, which are set out 
in a Duty Statement. I will refer to that Duty Statement later. 
Two other relevant provisions of the contract are in Clause 
15.—Code of Behaviour which require the DV Counsellor 
to abide by the Code of Behaviour determined by the 
Management Committee. However, there is nothing in the 
documentation presented to the Applicant on engagement, 
that indicates a written copy of the Code was given to her 
even though the failure for her to comply with the Code 
could lead to her dismissal. 

Clause 16.—Disputes Procedure is relevant. It sets out in 
some considerable detail the steps which were, in most 
cases, to apply in the case of a grievance or complaint 
against the DV Counsellor. I will comment in some detail 
on this later but it is clear that the DV Counsellor was to 
be told verbally as soon as possible of any complaint 
concerning her performance by a person designated to 
discuss the complaint. The discussion of the complaint 
required an outline of how the DV Counsellor is to improve 
her performance. Any assistance she would be given by the 
employer to do that needed to be identified. If the problem 
continued after the verbal warning there is to be a written 
notice that the complaint or grievance was to be discussed 
at a special properly constituted meeting of the Management 
Committee. At the meeting the DV Counsellor would have 
the right to reply and discuss any complaint and be 
accompanied by a representative. It is relevant to note that 
the aim of the meeting would be to resolve the dispute and 
if required, identify the steps that need to be taken to 
improve the situation. A review date is required to be fixed. 
There is a provision which would repeat that first process 
at the discretion of the Management Committee. Then, if the 
problem still persists, there would be a final written warning. 
After that warning, a notice of dismissal could be issued. 
There are then provisions concerning service of any 
dismissal notice. It should be noted that any member of the 
Management Committee could be authorised to deliver the 
dismissal notice. 

Accompanying the Contract of Employment was the Duty 
Statement. This Statement became subject to some consider- 
able attention during the proceedings. It was subject to the 
comments of the expert witness, Mr Wooller. The tasks 
which are set out in the Duty Statement became the 
centrepiece of the argument between the parties as it 
developed and for that reason I incorporate them herein. 

" 1. To provide a counselling service for survivors of 
domestic violence, who self refer or are referred 
on from other agencies. To actively promote the 
safety of women and their dependants by provid- 
ing: 
1.1 Crisis intervention. 
1.2 Referral to appropriate supported accommo- 

dation. 
1.3 Short and long term counselling and advo- 

cacy for women experiencing domestic vio- 
lence trauma. 

1.4 Therapeutic support groups relevant to survi- 
vors of domestic violence. 

2. Refer women, their partners and dependants to 
marriage and family counselling and government 
support agencies when appropriate. 
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3. Maintain case files and collect statistical data. 

4. Report to Co-ordinator and Management Commit- 
tee as required. 

5. Take part in Management Committee meetings 
and case conferences as required. 

6. Attend monthly DVAG meetings. 

7. Liaise with Domestic Violence Community De- 
velopment Officer to provide and support commu- 
nity education programmes that contribute to 
prevention and increase awareness of domestic 
violence issues and services. 

8. Encourage co-ordinated inter-agency response to 
domestic violence. 

9. Participate in professional supervision. 

10. Identify training needs and participate in training 
programmes as approved by Management Com- 
mittee. 

11. Within reason, carry out related tasks as deemed 
necessary by the Co-ordinator or Management 
Committee. 

It was the contents of the Contract of Employment and 
the Duty Statement, together with a telephone interview 
between the Applicant and members of the Management 
Committee of GSARC who asked her whether she under- 
stood administrative processes and questioned her on her 
interest in public speaking, that caused the Applicant to 
proceed with her application. An application which, in due 
course, she was successful. As I have indicated earlier, she 
signed the Agreement on the 16th of April 1993, after it had 
previously been signed by the Co-ordinator. 

The Applicant commenced duty of the 19th of April 1993. 
On her way to Perth from her previous place of residence 
in Queensland, she attended a course at the Dulwich Family 
Centre in Adelaide. The Applicant had drawn from the 
information which had been given to her, particularly from 
the Funding Agreement, that the money had been provided 
so that GSARC could employ a full time counsellor and part 
time clerical support for that counsellor to perform the 
services in the Mid-West Region; those services relating to 
primary and secondary victims of spouse abuse. According 
to her evidence, she also had it fixed in her mind that the 
management of the project would be the responsibility of the 
Domestic Violence Service Management Committee (DVS 
Management Committee) which was to be appointed by the 
Management Committee of GSARC. The DVS Manage- 
ment Committee would consist of representatives of various 
women's service organisations and that the Applicant was, 
in consultation with Kaye Lake the Co-ordinator of GSARC, 
to solicit the service of appropriate qualified people to serve 
upon that Committee. When she arrived in Geraldton, the 
Domestic Violence Service was not operating but the 
Applicant knew that she had to obtain Kaye Lake's approval 
for any actions she intended to take. The first task was as 
described above, that is, to form the Committee. This she 
did by speaking to people in the community and by seeking 
publicity for the Domestic Violence Service through the 
media. The Committee was appointed and its operations 
commenced. 

The Applicant was initially satisfied with the operations 
of the Committee but she reached the conclusion after she 
had been on the job during May and into June 1993, that 
there was a different view about the extent and scope of her 
duties. At least the Co-ordinator of GSARC had a different 
view, as did some of her own Committee. She was therefore 
concerned when, on the 17th of August 1993, she found on 
her desk written on a scrap of red paper (Exhibit G17) a hand 
written note signed with the single initial 'K'. The note 
advised her that the GSARC Management Committee would 
"conduct staff review and address all issues Wed 25 
midday" (sic). The Applicant says she prepared herself to 
attend that meeting but on the nominated day, she was quite 

ill and was unable to attend work. She telephoned one of the 
support staff at the GSARC offices and informed her that 
she was ill and asked her to tell the convenors of the meeting 
that she could not attend it. However, the meeting took place 
and it seems, at least the Applicants says, that on the 27th 
of August 1993, there issued to members of the Domestic 
Violence Management Committee a memorandum advising 
them that the Committee was recessed "until the matter is 
resolved". 

The Applicant conceded that prior to this meeting, various 
statements had been made to her by the Co-ordinator, Kaye 
Lake, and others that they did not believe that the Applicant 
fully understood her role. She emphasised that on a number 
of occasions it was pointed out to her that she was a 
counsellor and she was to perform counselling duties. She 
was not to act as if she were a co-ordinator and take a 
generalist approach to the duties at all. She was told that if 
she was dissatisfied with that approach then she should do 
something about re-negotiating her contract. 

After the abandoned 25th of August 1993 meeting, the 
Applicant says she was approached by a member of the 
support staff at GSARC who tried to organise another 
meeting with her to take the place of the abandoned meeting. 
She was asked whether she could be present on the 2nd of 
September 1993, at a meeting of the GSARC Management 
Committee. The Applicant claims that she said that she 
would be at a meeting in Mullewa with the Department of 
Community Development on that day but she was not asked 
any other further questions. She went to Mullewa on the 2nd 
of September 1993. She returned in the afternoon and 
attended a meeting at Wonthella House at the invitation of 
Jo Booker. Jo Booker, who had been a member of the DVS 
Management Committee, told the Commission during her 
evidence that she arranged the meeting which was held on 
the 2nd of September 1993, after she had received a letter 
(Exhibit G16) from Kaye Lake saying the DVS Manage- 
ment Committee had been put into recess on the 27th of 
August 1993.1 On receipt of that letter, Jo Booker had 
decided to organise a meeting of all of the people who had 
been meeting as the DVS Management Committee. As part 
of that process, she invited the Applicant. Ms Booker said 
in evidence that she had invited her sometime between the 
27th of August 1993 and the 2nd of September 1993. She 
had specifically arranged the meeting so the time would be 
suitable to the Applicant because she knew she was out of 
town in Mullewa. 

It was during the meeting at Wonthella House on the 2nd 
September 1993, that a member of the GSARC Committee, 
Ms Kellee Walters, attended the meeting and read out a 
letter (Exhibit G5) dated that day which advised the 
Applicant that she was on suspension and instructing her to 
attend upon the GSARC Management Committee for a staff 
review meeting. 

It is relevant, for the purposes of these Reasons, that the 
whole of this letter, formal parts omitted, be incorporated. 

"NOTICE OF SUSPENSION 
NOTICE TO ATTEND STAFF REVIEW 

It is considered by this Management Committee to 
be unprofessional and inappropriate to make yourself 
available for a meeting at Wonthella House 4pm 
Thursday 2 Sept 93 when you declared you would be 
in Mullewa and unavailable for a meeting with the 
GSARC Management Committee. 

It is also considered unprofessional and inappropri- 
ate to harass and yell at the WIN Co-ordinator about 
issues which have not even been discussed with the 
GSARC committee. 

P The DVS Management Committee was, at various times during the proceedings, also 
referred to as the DV Advisory Committee. For clarity in there Reasons, die title DVS 
Management Committee is used.] 
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You are suspended from duty until further notice and 
directed to advise GSARC reception staff of any clients who 
must be contacted to cancel appointments and/or refer on to 
other Counsellors. 

You are directed to attend a staff review at 12.3C)pm on 
Monday 6 September 93 in the GSARC Co-ordinator's 
office to discuss: 

• Conflict with taff (sic) and members of outside 
agencies 

• Alleged breach of GSARC Code of Behaviour 
and Contract by discussing staff issues with 
members of the public 

• Performance Appraisal by Domestic Violence 
Management Committee 

• Counselling Domestic Violence perpetrators 
• Current caseload—client outcomes 
• Concerns raised by staff that Domestic Vio- 

lence Counsellor feels unsupported and blocked 
• Supervision 
• Domestic Violence Counsellor Duty Statement 
• Timekeeping 
• Domestic Violence Counsellor's responsibili- 

ties to the GSARC Co-ordinator 
• Statement by WIN Co-ordinator" 

In the evidence there was, at first, some conflict about the 
conduct of Ms Walters in reading out the suspension letter 
but it is clear from the evidence that she did so at the 
invitation of the Applicant. There are some surrounding 
allegations concerning Ms Walters method of presenting 
herself and the document but I will deal with that later in 
my analysis. 

From the letter, it can be seen that the Applicant is 
accused of acting unprofessionally and inappropriately in 
making herself available for the meeting at Wonthella House 
when allegedly she declared that she would be in Mullewa 
and unavailable for a meeting with the GSARC Manage- 
ment Committee. As is indicated previously, she says of that 
allegation that there had been no meeting arranged between 
her and the GSARC Management Committee. To the 
contrary, she did not say that she would be unavailable for 
a meeting on the 2nd of September 1993. She had merely 
answered the question put to her and replied that she would 
be in Mullewa for a meeting with the Department of 
Community Development. 

The Applicant says that the letter also suspended her from 
duty until further notice and directed that she attend a staff 
review on the following Monday, that is the 6th of 
September 1993 at 12.30pm, to discuss the matters which 
were outlined in the letter. She says this meant that having 
received the letter on the 2nd of September 1993, which was 
a Thursday, she was left with only one working day to 
organise herself to attend a meeting at 12.30pm on the 
following Monday to discuss what she regarded as very 
serious allegations of unprofessional conduct. She was so 
concerned about this that she telephoned a number of 
solicitors but was unable to receive any advice on the Friday. 
On Monday, the 6th of September 1993, she was able to 
speak to her lawyer. She asked that he give her the necessary 
advice and accompany her to a meeting, however, because 
of other commitments, her lawyer was unable to provide his 
services at that time but he did advise the Applicant what 
she should do at the meeting. He told her that she should 
say that she did not have sufficient time to consider the 
contents of the letter and the allegations that had been raised, 
that she ask that the meeting be postponed and that in the 
meantime, full particulars of the allegations and matters be 
provided to her so that she could construct her response and 
obtain legal advice about her position. This is what she did 
when she went to the meeting. She asked that issues be set 
out clearly for her and for the meeting to be postponed. She 
also agreed that the meeting should be taped, A copy of the 
tape is in evidence before the Commission in Exhibit M5. 
The request for the taping was made by the Management 
Committee and, in particular, Ms Kellee Walters. 

Exhibit M5 shows how the meeting was conducted. The 
Applicant read out a letter which asked for the meeting to 
be postponed and requested the supply of information about 
the complaints cited in the suspension letter of the 2nd of 
September 1993. What she sought was in fact further and 
better particulars of the broad allegations which are set out 
in the letter to her of the 2nd of September 1993. At the 
meeting there were efforts made by the members of the 
GSARC Management Committee to promote dialogue. 
Pages three and four of the transcript show that Kaye Lake 
provided some detail. However, the Applicant would not 
address any issues but indicated she would be happy to talk 
if she had a full explanation of the complaints. She had 
indicated that she understood she was under suspension. She 
told the Committee members that she thought that placed 
her in a difficult situation where she needed legal 
representation. She wished to have the issues in writing so 
that she could address those with a legal representative. One 
of the participants at the meeting, Ms Lana Glogowski, 
suggested that the meeting be postponed for a week. 
However, this did not happen. The meeting was brought to 
a conclusion. 

Later that night the Applicant returned home and found 
that the Co-ordinator and a Committee person had handed 
a letter to an occupant of her home, the letter advising her 
that she had been dismissed. The letter is before the 
Commission (Exhibit G6) and, formal parts omitted is, 
incorporated here: 

"TERMINATION OF CONTRACT OF EMPLOY- 
MENT 

Your contract of employment dated 16 April 1993 
is terminated as of 6 September 1993. 

Termination is occasioned due to conflict and refusal 
to discuss issues of concern when requested by the 
Management Committee. 

In accordance with your Contract you are given 14 
Days notice of dismissal. You are directed to remain 
on suspension for this period and not to resume your 
duties. 

Enclosed is a cheque in payment of all entitle- 
ments." 

This letter indicates that the termination of service was 
"due to conflict and refusal to discuss issues of concern 
when requested by the Management Committee". 

Of the conduct of the GSARC Management Committee, 
Mr Giudice, of Counsel who appeared for the Applicant, 
said it was unfair because prior to her suspension, the 
Applicant was not given the opportunity to be heard. She 
was not given reasonable notice of the meeting to discuss 
serious issues which had been raised including, inter alia, 
unprofessional conduct. Further, that there was a failure by 
the GSARC Management Committee to comply with the 
disputes procedure in Clause 16 of the Contract of 
Employment. There was no allegation of misconduct or 
gross misconduct which would result in dismissal immedi- 
ately for which there is provision under the Contract of 
Employment. Of this the Commission has, at hearing, made 
a finding that the dismissal was not for misconduct (see 
writing hereunder). 

Insofar as the Notice of Dismissal of the 6th of September 
1993 is concerned, Mr Giudice says its intent is uncertain 
in that the first paragraph clearly terminates the Contract as 
of the 6th of September 1993. That is, the day of the service 
of the letter of termination. But a later paragraph indicates 
that the Applicant has been given 14 days' notice, but she 
was directed to remain on suspension in this period and not 
resume duty. The effect of this conduct by the GSARC 
Management Committee, says Mr Giudice, is to annul the 
rights which accrued to the Applicant by virtue of Clause 
2 of the Contract which provides it to be for a fixed term 
and this is further compounded by the ancillary agreement 
which provides for employment for one year. 

That is a sufficient scan of the issues insofar as the 
Applicant presents them. GSARC has a different view of the 
events. It is fair to say that the employer had no general 
difficulty with the Applicant's performance during the 
balance of the month of April after she commenced on the 
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19th. In May there was the beginning of some disquiet. 
However by June, Kaye Lake was concerned that there were 
difficulties with the Applicant's approach to her work in that 
she appeared to have a picture contrary to that of Lake that 
her duties were of a general nature, whereas Lake's view 
was that the Applicant's Duty Statement required her to 
focus on hands-on counselling. It is because of this that 
GSARC started to develop the impression and apprehension 
that the Applicant was not adhering either to her duty 
statement or her general terms of employment. Eventually 
these concerns were, in the general sense, listed in the 
suspension letter of the 2nd of September 1993 (Exhibit G5). 

GSARC had received complaints from staff of outside 
agencies that the Applicant was conflictive in her approach. 
This was unsatisfactory because it was her duty to liaise with 
the DVS Management Committee to provide and support 
community education programmes which would raise 
awareness of domestic violence issues and to encourage 
inter-agency activities. It was therefore necessary that she 
had the skills to be able to liaise both within GSARC and 
with other agencies but that was not happening. Outside 
agencies provided information about that. For instance 
David Harrison, the Evaluation Officer of the Community 
Mobilisation for Prevention of Alcohol Related Injury 
(COMPARI) put into writing on the 3rd September a 
complaint that he developed out of a meeting held on the 
24th June 1993. In this letter he complained about the 
conduct of the Applicant during a meeting called to organise 
the painting of a fence opposite the Court House which was 
to be held in conjunction with a family fun day. He was of 
the view that the Applicant had raised the issue of having 
alcohol on sale. He became embroiled in an argument with 
her because he was of the view that alcohol was a factor in 
a high proportion of domestic violence incidents and in other 
violent acts. Therefore he did not wish to have alcohol, 
which is often used as an excuse by offenders who have 
committed crimes against women, on sale given the type of 
public involvement which was planned for the exercise. In 
his evidence Mr Harrison said that the Applicant could not 
see the logic of the argument and launched a personal attack 
on him saying that he had made the meeting extremely 
uncomfortable and that he was involved in a conspiracy 
against her. He rejected the suggestion from Mr Giudice that 
he was an antagonist in the argument. He was also concerned 
that the Applicant had breached an accepted practice not to 
personally criticise fellow professionals at public meetings. 
He said that this was particularly so given the tone and 
volume of the Applicant's voice. He was unable to 
communicate with her in any productive manner. 

Another example was given during the proceedings in the 
evidence of Ms Margot Boetcher. She related that during a 
meeting held on the 13th of August 1993, the Applicant had 
expressed concern about her duties. Ms Boetcher had read 
out the duty statement and offered the view that they were 
clearly stated and delineated. Ms Boetcher said that the 
Applicant then indulged in obfuscation about the meaning 
of some words to the extent that Ms Boetcher suggested to 
her that she was trivialising the issue. This caused the 
Applicant to explode into anger and accuse Ms Boetcher of 
calling her trivial. In Ms Boetcher's opinion, her shouting 
and behaviour was unprofessional. She was so concerned 
that the Applicant was attempting to bully or manipulate the 
Committee members that she passed that information on to 
other members of GSARC, and after the dismissal commit- 
ted her thoughts to writing. She also said in her evidence that 
one of the differences she had with the Applicant was that 
she was not punctual and disorganised, and that the meetings 
of the DVS Management Committee often deteriorated until 
they were extensive discussions about the Applicant's list 
of duties and the Funding Agreement. The discussions were 
not about matters which ought to be addressed by the 
committee or relevant to the delivery of a domestic violence 
service. 

There were also internal conflicts within GSARC. There 
were concerns raised by the support staff over the 
Applicant's attitude to them. So much so that Kaye Lake 
eventually decided that the secretary allocated to support the 
Applicant had reached such a stage in her relationship with 

the Applicant that it was necessary for the Applicant's 
administrative work to be allocated elsewhere. It was also 
said that the Applicant, on occasions, took up to seven drafts 
to write a letter. 

Some members of the DVS Management Committee 
decided that they ought make some observations about the 
behaviour of the Applicant. This was done in a confidential 
memorandum which was produced by Dorothy Laughlan 
with inputs from Margot Boetcher. Apparently Ms Boetcher 
worked on the draft of the document and her comments were 
incorporated into a final document which was prepared by 
Ms Laughlan. The document, which is before the Commis- 
sion in Exhibit M7, indicates that the committee had decided 
it would be an Advisory Committee and not a Management 
Committee. The committee expected that the Applicant 
would take notes which she did at the first two meetings but 
the minutes were never sighted. There was no structure to 
the committee meetings. It was agreed between them that 
they would take the minutes in turn. A member, Jo Booker, 
took minutes at two meetings but they were not sighted by 
anyone else. This was notwithstanding the Applicant ran the 
meetings. She never referred to any previous minutes and 
never asked for confirmation. There was a lack of continuity 
from one meeting to the next. The document records that the 
impression of the three signatories was the Applicant was 
disorganised. She arrived late to the majority of meetings, 
apparently due to personal problems. Information requested 
of her had not been supplied and she often left relevant 
information in her office. The meetings were inordinately 
wrong and the Applicant continually discussed her duty 
statement or the Funding Agreement. She appeared not to 
be capable of accepting advice and appeared to be trying to 
manipulate the committee to gain support to oppose the 
GSARC Management Committee. 

On checking about the Applicant's alleged dissatisfaction 
about secretarial support the Committee was told that she 
made poor use of the staff, gave indecipherable drafts and 
made frequent contradictory changes to letters. It was 
conceded that the Applicant was good at presenting her 
ideas but nothing seemed to flow from them. It was on a 
confidential memorandum from the DVS Management 
Committee members that the GSARC Management Com- 
mittee decided that there should be a staff appraisal of the 
Applicant. The 25th of August 1993 was set after many 
attempts by Ms Lake to pin the Applicant down to a time 
that she would be available. 

GSARC also complained that there were breaches of the 
Applicant's contract insofar as confidentiality was con- 
cerned in that she discussed with persons who are 
unauthorised, matters relating to the policies of GSARC. An 
example of this was an allegation that the Applicant, at 
Aboriginal Awareness Day, in response to a question 
implicitly criticised GSARC for failing to provide services 
for men. She further breached that confidential obligation 
by allowing domestic violence clients' partners to come into 
GSARC premises after hours. She had also, contrary to 
GSARC policy, counselled domestic violence perpetrators. 
A number of clients refused to seek further counselling from 
her. There were a number of this type of complaint and this 
raised an issue which has become the subject of examination 
in the proceedings before the Commission in Exhibit M10. 
This exhibit provided an analysis of domestic violence 
statistics from April 1993 through to March 1994. During 
the evidence of Kaye Lake she told the Commission that the 
precise figures were not available to her during the 
Applicant's tenure, however Ms Lake was well aware that 
there had been an extremely small throughput of clients. 
There had also been a very small increase in new cases. By 
June 1993 she was concerned that if GSARC could not 
demonstrate that there had been sufficient use of the 
facilities provided by the funding, then the funding would 
be reviewed. She went on to describe to the Commission, 
by reference to Exhibit M10, how that circumstance had 
changed following the dismissal of the Applicant. There was 
a further complaint that, at the time of the dismissal, there 
had been a failure to provide the necessary statistics in 
relation to work load and that was also a breach of the duty 
statement. 
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There was a concern by GSARC that on a number of 
occasions the Applicant said to members of the DVS 
Management Committee and the GSARC Management 
Committee that she was being sabotaged by other staff 
members and further, that when she had made these 
complaints, she refused to discuss them. That, too, was a 
breach of her duty. Kaye Lake had tried to make it clear to 
the Applicant that her job was not to co-ordinate. Kaye Lake 
claimed she made continual efforts to counsel the Applicant 
in relation to carrying out her duties to the extent that 
eventually she said to the Applicant that if she thought her 
duty statement was wrong she should raise it with the 
appropriate committee. Insofar as time keeping was con- 
cerned, clients were often kept waiting in the GSARC office. 
The Applicant refused to co-operate in the organisation and 
diarisation of appointments and her case load control 
suffered as a result of that. 

Faced with all these difficulties, GSARC tried to assist 
the Applicant to better understand her terms of employment. 
As indicated earlier, there were the efforts of Kaye Lake to 
inform the Applicant that her role should be focused on 
counselling and building up a case load, as opposed to 
organising groups of volunteers and funding. It was the 
GSARC Management Committee's considered view that 
GSARC was not ready for the use of volunteers. It needed, 
first, to establish a case load of clients and to organise 
systems to look after that case load before volunteers were 
brought into the operation. The Applicant was told this as 
early as May and again in June. David Harrison and the 
Applicant had the dispute, as described above, about supply 
of alcohol at the Stop Domestic Violence Day. The 
Applicant was told in response to that complaint that she 
was not a co-ordinator and not to be involved in those types 
of activities. The Applicant's conduct in meetings of the 
DVS Management Committee was such that she was 
counselled again as to her job description and told that she 
did not have to participate in the Committee if she was 
finding the whole thing too stressful. 

Late in July 1993, there was a meeting held with other 
Counsellors because of conflict that had arisen over the 
preference of a DV client seeking counselling from a 
counsellor other than the Applicant. The Applicant ex- 
pressed unhappiness about this. On the 11th August 1993, 
there was another incident where the Applicant expressed 
dissatisfaction with two domestic violence clients wishing 
to stay with GSARC counsellors. She was again told by 
Kaye Lake that she was a counsellor and not a co-ordinator 
and that she should consult her duty statement, particularly 
when one of the counsellors had reported to Ms Lake that 
the Applicant had refused to take domestic violence referrals 
as per her duty statement. 

In August 1993, there was also a problem relating to the 
raising of funds. Kaye Lake reminded the Applicant once 
again that her role was that of a counsellor. Around this time 
there were complaints received from clients about the 
Applicant's approach to her duties, for instance keeping 
them waiting. There were allegations that the clients found 
her frightening. All of these things led to the decision by 
Kaye Lake to insist upon a staff review on the 25th of 
August 1993. She fixed the date after she had tried on a 
number of occasions to pin the Applicant down as to a date 
which would be suitable to her. Kaye Lake's view was that 
the Applicant had deliberately avoided setting a date for the 
review. 

After the 25th of August 1993 conference did not take 
place, at least with the presence of the Applicant, it was 
decided that there should be a date fixed for another meeting. 
Ms Lake had instructed the support staff to make appropriate 
arrangements. She was informed in due course that the 2nd 
of September 1993 was not a suitable day because the 
Applicant would not be available. On the 2nd of September 
1993, Ms Lake became aware that the Applicant was, or 
would be, attending a meeting of the DVS Management 
Committee which had been put into recess by the GSARC 
Management Committee on the 27th of August 1993. In 
conjunction with other members of the GSARC Manage- 
ment Committee, she drafted the letter of suspension which 

was delivered by Kellee Walters to the Wonthella House 
meeting. 

Kellee Walters is a Police Officer and the Applicant had 
said in her evidence that Constable Walters appeared at the 
Wonthella House meeting in her Police uniform. In her 
evidence, Ms Walters denied that she was dressed in 
uniform or driving a Police car. In fact, she used her own 
car and had her child with her. Ms Walters had asked the 
Applicant to come outside the meeting in order that she 
could give her the letter in privacy. This did not occur 
because the Applicant refused. She told Ms Walters that if 
she had something to say, she could say it in front of the 
people at the meeting. With reluctance, Ms Walters then 
read the letter out to the person who were present. 

On the 6th of September 1993, the GSARC Management 
Committee went ahead with the staff review meeting which 
had been advised to the Applicant in the suspension letter 
of the 2nd of September 1993 (Exhibit G5). The Applicant 
attended the meeting and consented to it being tape 
recorded. A transcript of the tape was produced and is in 
evidence in Exhibit M5. It was the evidence of Kellee 
Walters that, from her point of view, the meeting was 
unsatisfactory. Every opportunity was given to the Appli- 
cant to respond to the questions being asked of her. She 
declined to do so and even though Lana Glogowski 
suggested the meeting be put off for a week, as far as Ms 
Walters and other members of the Committee were 
concerned, enough was enough. It was decided that the 
meeting should be brought to an end. After the Applicant 
left the meeting the GSARC Management Committee 
decided to terminate her services. A termination letter was 
drafted, signed and delivered to her home. It was the 
intention of the GSARC Management Committee that the 
Applicant be given 14 days' notice of dismissal, but it opted 
to leave her on suspension during the 14 day period and not 
to resume her duties. This was their intention, even though 
the termination of the contract of employment letter seemed 
to indicate otherwise (see Exhibit G6). 

The preceding narrative provides sufficent scan of the 
positions of both parties to this adjudication. 

At the commencement of the proceedings on the 16th of 
February 1994, Mr Malone, of Counsel who then appeared 
for GSARC, put a motion to the Commission that the 
application should be dismissed on the basis that GSARC 
was not correctly named. He also submitted that the 
application should also be dismissed on the grounds that 
since the filing of the application on the 8th of November 
1993, there had been a subsequent amendment to the 
Industrial Relations Act 1979 (the Act) so that the 
application was incompetent because it was not made within 
the time specified in Section 29(b)(i). He also submitted that 
the ratio decidendi of the decision of the Industrial Appeal 
Court in the Coles/Myer Case (Coles/Myer v. Coppin and 
Others (1993) 73 WAIG 1754), properly applied, was such 
that in the current circumstances, the Commission has no 
jurisdiction. 

The Commission dealt with the motions during hearing. 
Its response appears on pages 66 to 70 of the transcript. The 
arguments raise issues which are fundamental to this 
adjudication. The arguments of Mr Malone were rejected for 
the reasons which appear in edited form as follows. 

The argument mounted by GSARC on jurisdiction is an 
argument that I am able to hear pursuant to section 24 of the 
Act. By that section the Commission has jurisdiction to 
determine in any proceedings before it whether any matter 
to which proceedings relate is an industrial matter. The 
finding by the Commission on that question is, subject to 
Sections 49 and 50 of the Act, final and conclusive with 
respect to those proceedings. That means that the appeal 
provisions of Section 49 cannot be accessed until the matter 
is concluded unless the Commission gives leave for appeal. 
Such leave may be granted pursuant subsection (2)(b) of 
section 24. 

GSARC, through its Counsel Mr Malone, mounts an 
attack upon the standing of the application on three limbs. 
I deal with each of them separately. The first is that the Act 
contains powers, or jurisdiction is conferred, for an 
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industrial matter to be referred to the Commission by a 
number of persons, including the case of an employee a 
claim that they have been unfairly dismissed or that the 
employee has not been allowed a benefit, not being a benefit 
under an award or order to which he is entitled under his 
contract of service. 

The initiating section, therefore, is Section 29(b)(i). Such 
an application was generated by the Applicant in documen- 
tation filed in the Registry of the Commission on the 18th 
of November 1993. It is the argument of Mr Malone that 
there has been a substantial amendment to the Act, which 
has resulted in a variation to Section 29 by amending 
paragraph (2), so that an application by the referring 
employee cannot under Section 29(l)(b)(i) be made more 
than 28 days after the day upon which the employee's 
contract of employment is terminated. 

As I understand Mr Malone's submission, he says the 
Commission is required to deal with the application as the 
Act is at the date of hearing. The significant date, he says, 
is the 18th of November 1993, that is when the matter was 
referred. The Act has been amended by the Industrial 
Relations Amendment Act 1993 and the instrument of 
amendment contains the words that the Act "comes into 
operation on the day on which the Workplace Agreements 
Act No. 13 of 1993 is proclaimed". 

The Workplace Agreements Act was proclaimed by the 
Governor in Council on the 30th of November 1993 and that 
post dates the date of filing. In my view, the relevant act of 
Parliament as to whether the application could proceed 
under the old provisions, that is, when there was no 
limitation on the time a person had to file an application 
after termination of a contract of service, is to be found in 
the Interpretation Act 1984. 

The Interpretation Act 1984 in section 35(5) provides— 
"Where a written law repeals an enactment and 

substitutes provisions for the enactment repealed then 
the repealed enactment remains in operation until the 
substitute provisions come into force." 

Applying that section to the dates which are relevant in 
this case, it would mean that at the date the application was 
filed the pre-existing provisions were extant. There was also 
in Section 37 of the Interpretation Act a general savings on 
repeal provision which in my understanding would mean 
that where a written law repeals an enactment, the repeal, 
unless a contract intention appears, does not under section 
37(f) affect any investigation, legal proceeding or remedy 
in respect of any right, interest, title, power, privilege, status, 
capacity, duty, obligation, liability, and burden and that any 
such investigation can continue as if the written law had not 
been passed. My finding is that Section 35 of the 
Interpretation Act is a relevant section and if one applies that 
and the general savings on repeal provisions, that means the 
application is not a nullity on the grounds that the Act has 
been amended. Therefore the Commission can continue to 
deal with it. That disposes of the first limb of the argument. 

The second limb of the argument propounds that on the 
decision of the Industrial Appeal Court in the Coles/Myer 
Case (supra) the Commission has jurisdiction to handle the 
matter where there is an extant contract, or a contract likely 
to be created or continued. It is argued that because there 
is a provision in the original contract of employment, that 
it would end in December 1993 (see Exhibit Gl) the 
application must fall on the rule in Coles/Myer (supra). For 
that reason the Commission has no jurisdiction. 

The rebuttal for that proposition is put by Mr Giudice, of 
Counsel. He says that even though the written contract 
between the parties showed a date of completion in 
September, there is a corollary contract, albeit verbal in 
nature, for the contract to continue until a later time—until 
April 1994. Evidence was called to support the assertion. As 
far as I can ascertain, there has been no rebuttal of that 
evidence and the assertion stands unchallenged therefore I 
am obliged to accept it. That is, that the contract consisted 
of a written arrangement between the parties with another 
verbal arrangement, and that constituted a variation to the 
written contract. 

If I am right about that, then Coles/Myer (supra) has no 
application in this case because there was still a contract 
capable of being on foot, except for the fact that there had 
been a dismissal. Even if I am wrong about the evidence I 
have received, I say also that the ratio of Coles/Myer 
(supra), when properly applied to the facts of this case, do 
not lead one to the conclusion that there is a lack of 
jurisdiction. Therefore I am not attracted to the second limb 
of the argument and I would dismiss it. 

The third limb of the argument is that there is doubt as 
to the proper identification of the employer. I have heard 
evidence about that and I think the question of funding is 
perhaps a side wind to the argument. To me the question of 
whether there is an employment relationship depends upon 
the fundamental rights and obligations which exist between 
the employers and employees, that is the employer has right 
of control and the direction of the employee and is to provide 
work at a certain time and a certain place. It appears that the 
fundamental control test is met here as far as GSARC is 
concerned. 

That control continued during the employment contract. 
I think the evidence of Mrs Mildred Edwards supports this 
proposition quite strongly. In fact her own relationship with 
GSARC is a similar one. GSARC was her employer at the 
material time. It may well be that there is a different 
employer now. I am of the view that if there is a different 
employer, it is most likely WIN. On the evidence it has most 
likely taken over the affairs of GSARC and could well be 
responsible for GSARC now and in the past. Out of that I 
draw the conclusion that there was an employer in the 
context of the way the word 'employer' is defined in the Act. 
There was an employee as well. The Act relates to industrial 
matters and relations between employees and employers and 
therefore there is jurisdiction. It could well be that if an order 
were to issue against GSARC, there may be difficulties in 
the enforcement of that order. I make no further comment 
about that other than to say that if there is another employer 
who is a successor to GSARC, it may be argued that they 
share the responsibility or, alternatively, the Commission 
has power under Section 27(l)(j) to direct parties to be 
struck out or parties to be joined to proceedings. In the event 
of such a motion being put to the Commission, I would 
consider it. 

My answer to the challenge of jurisdiction is I find that 
the Commission has jurisdiction and I will proceed to hear 
and determine the matter. 

Following the delivery of the above decision, on the next 
day of hearing Mr Giudice raised two preliminary matters. 
First dealt with whether the dismissal is a dismissal without 
notice and because of that there was an obligation of the 
employer to show, on the balance of probabilities, that 
misconduct had in fact occurred, or that the dismissal was 
fair and that there were good reasons for it. The second issue 
concerned whether if Mr Giudice's client was successful in 
her case and received an order for recoup of money, then she 
may be thwarted in her attempts to recover those moneys 
by GSARC winding up, or having its funding cut, or having 
WIN stepping in and taking control of the operation. Mr 
Giudice made submissions which appear in the transcript 
and the Commission heard rebuttal from Mr Clohessy, who 
had then assumed representation of GSARC in place of Mr 
Malone. At pages 79 to 83 of the transcript is the 
Commission's response. The Commission's comment, 
edited, appears hereunder. 

The first point that Mr Giudice's makes is, in effect, that 
there has been a summary dismissal made in this case. On 
the authority in Newmont Australia Ltd v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1988) 68 WAIG 677 (the Newmont Case). Mr 
Giudice says that there is here a reversal of the onus. 

Dealing with the matter, first one has to background the 
point against the facts. An examination of the Contract of 
Employment is necessary (Exhibit Gl). The contents have 
not been challenged. I accept the contract and accepted it as 
part of the underpinning of the finding I made on 
jurisdiction. Exhibit Gl is a document which describes the 
contract of employment between the Applicant and GSARC. 
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It is a detailed contract of employment and in Clause 17 
there is a termination clause which provides— 

"Except in instances of gross misconduct the 
Management Committee shall give two weeks notice 
in writing to the Domestic Violence Counsellor. 

... without notice no salary shall be payable for any 
period following the time of dismissal." 

In my view that is simple language and its meaning is 
clear and unequivocal and not ambiguous in any way. What 
happened is that for reasons that will be explored later in this 
case there was a termination of contract and the letter of 
termination is set out in Exhibit G6. The first two paragraphs 
of that letter are as follows— 

"Your contract of employment dated 16 April 1993 
is terminated as of 6 September 1993. 

Termination is occasioned due to conflict and refusal 
to discuss issues of concern when requested by the 
Management Committee." 

And later— 
"In accordance with your Contract you are given 14 

Days notice of dismissal. You are directed to remain 
on suspension for this period and not resume your 
duties." 

For one to ascertain the real reason for the dismissal, we 
can look at the evidence later. At the time of termination, 
for there to have been a dismissal without notice, there 
would have to be a dismissal for misconduct. The dismissal 
letter does not say that termination is for misconduct at all. 
It states the termination is occasioned due to conflict and 
refusal to discuss issues of concern. In my understanding of 
the usual application or meaning of the word "misconduct" 
those matters do not fall within the category of industrial 
misconduct as normally identified. 

Secondly, having set out why the termination is occa- 
sioned, the writer then refers to the contract. The letter sets 
out "you are given 14 days' notice". That is as provided 
in the contract. The letter then says "You are directed to 
remain on suspension for this period and not resume your 
duties". Such a decision from the employer is perfectly 
available to it under the law. If the employer opts to suspend 
an employee and to pay her for not doing work, that is an 
option available to them. 

Even though the Applicant was on suspension, she was 
paid. In fact, according to her application, she received in 
the vicinity of $2,000. It appears to me that is the real 
context of the dismissal. The Newmont Case (supra), as Mr 
Giudice says, refers to a question of onus of proof, but that 
issue is more clearly articulated, in my respectful view, in 
the decision of the Industrial Appeal Court in the Shire of 
Esperance v. Mouritz (1991) 71 WAIG 895 (the Mouritz 
Case), where Kennedy J. dealt with the ingredients of the 
process of a dismissal. It appears as though the onus of 
proving the unfairness never shifts from the Applicant. What 
does shift is the evidentiary burden of proving the fact of the 
dismissal. They are two different things. The onus of 
fairness always remains with the Applicant and it is the 
evidentiary onus of proving the fact of the dismissal that can 
change. Of the case law, I have a slightly different view to 
that articulated by both of the advocates. This takes me to 
my finding on the first point argued. As I currently see the 
information before the Commission, the dismissal is not of 
the nature which would be such that there is a need for 
GSARC to bear the evidentiary burden for the establishment 
of the fact of the dismissal and so I dismiss the first 
preliminary point. 

The second point was the question of an application for 
joinder, pursuant to Section 27 of the Act, of WIN as a 
respondent. 

Under Section 27 of the Act the Commission is 
empowered to do a number of things at any stage of the 
proceedings. There are specific interlocutory powers the 
Commission has and can exercise those powers during 
proceedings without committing to writing its Direction 
instrument. By Section 27(1 )(j) the Commission can direct 
parties to be struck out or parties to be joined. Under Section 
26 of the Act the Commission, in the exercise of its duty, 

is required to act according to equity, good conscience and 
the substantial merits of the case without regard to 
technicalities and shall have regard for the interests of 
persons concerned, whether directly affected or not or where 
appropriate for the interests of the community. It is within 
that broad range of rules, if I can put it that way, that the 
Commission is to act. The provisions of Section 26 are not 
powers, they are a code by which the Commission must 
operate as a place of equity. What I am obliged to do is to 
conduct these proceedings in such a way that one arrives at 
an expeditious, just and meritorious solution to the problem. 

I heard a range of evidence concerning who might well 
be the proper parties to these proceedings. I was urged to 
discontinue the application on the basis of lack of 
jurisdiction because GSARC was said not to be the 
employer and someone else was. I made a finding about 
jurisdiction that I see no reason to change. It seems what I 
am being asked to do by joinder is to provide a mechanism 
whereby there is a sureness that in any decision in favour 
of the Applicant that results in Orders for payment, payment 
would be recoverable. What I have to do is discover who 
the employer was at the time, then consider the evidence and 
then make the decision about whether there was unfairness 
in the dismissal and whether there should be a reinstatement. 

The fact of the matter is that in this jurisdiction the 
primary remedy is reinstatement, the question of compensa- 
tion can only be considered if reinstatment is effected (see 
Robe River Iron Associates v. ADSTE (1988) 68 WAIG 11, 
Kounis Metal Industries v. TWu (1992) 72 WAIG 2018) and 
Coles/Myer (supra)). If I decide that the Applicant was 
unfairly dismissed and I order her reinstatement, it would 
be to a position with GSARC. Now it is not germane to 
matters before me where GSARC gets its funds. What I am 
sure of at the moment is that GSARC still exists. I am 
satisfied from what I have heard that GSARC exists by 
virtue of funding which is being administered by a body 
known as WIN. It is, in my view, unnecessary for me to 
make any further enquiry into who the funding body is. The 
Commission handles a number of cases where there are 
bodies who are employers and are created by funding from 
external sources. The Commission constituted by myself has 
heard a number of cases involving Aboriginal employment 
funded by ATSIC. For instance, there are many examples 
where funding is from outside the employer's own resource 
and in private industry it is just the same. I do not think there 
is a necessity for me to add WIN as a Respondent. It seems 
to me that GSARC is still an employer. No one has said it 
is not. There is evidence from Mrs Edwards who said she 
was an employee of GSARC. She said she was still 
employed by them and they paid her salary. She said she 
could be dismissed by the Management Committee of 
GSARC and that is notwithstanding that she described 
herself as a Co-ordinator of WIN. It appears to me that 
GSARC is an employer able to hire and dismiss. That is 
clear from the funding agreement (Exhibit G9). GSARC is 
therefore the true respondent to this application. Whether Mr 
Giudice's prediction that GSARC may be wound up to avoid 
an obligation would occur, I do not know, but I would 
suspect that the community would not tolerate such an 
evasion of responsibility if it was established before this 
Commission that such a public organisation had a responsi- 
bility to make such a payment. In view of what I have said, 
I do not intend to add WIN as a Respondent in these 
proceedings. 

At the conclusion of the second preliminary decision, the 
Commission proceeded to hear the evidence and submis- 
sions of the parties. I have adequately outlined the relevant 
parts of the large body of viva voce and documentary 
evidence before the Commission and I turn to my analysis 
of the matters for adjudication. 

First I need to touch upon the law which is to be applied. 
Mr Clohessy referred me to a large number of cases which 
he says are applicable in the circumstances. Mr Giudice 
referred me in particular to Miles and Others v. The 
Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch (1985) 65 
WAIG 385 (the Undercliffc Case). The Undercliffe Case 
sets out the fundamental rules to be applied. The question 
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to be examined is not as to the respective legal rights of the 
employer or the employee, but whether the legal right has 
been exercised so harshly or oppressively so as to amount 
to an abuse. There was some debate concerning the form of 
the dismissal in this case, but as I have found earlier, the 
dismissal was not a summary dismissal and there is therefore 
no obligation upon the employer to show, on balance, that 
misconduct occurred, or to accept an evidentiary onus in that 
respect. There is an obligation, however, on the Applicant, 
who makes the allegation of unfairness, to show there has 
been oppression or injustice in dealing with her on behalf 
of the employer (see the Mouritz Case (supra)). On the dicta 
of R v. The Industrial Court of South Australia ex pane 
General Motors Holden (1985) 10 SAR 1982, the lawfulness 
or otherwise of a dismissal is but one relevant factor to be 
taken into account. In other words, it is one of the matrix 
of matters which need to be examined (see the Mouritz Case 
(supra)). In making an assessment as to whether the 
dismissal is unfair or not, it is not the province for the 
Commission to take over the functions of the employer in 
relation to selection and it will only intervene when it is 
necessary to protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal (see Barrett v. 
Women's Hospital Crown Street (1947) AR (NSW) 565). 
This dicta was confirmed in Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 905. What is required of 
the Commission in this type of proceeding is to determine 
whether there was a fair and reasonable explanation for the 
decision to dismiss which, viewed objectively, would be 
regarded by a fair minded person as being totally legitimate 
for the action taken. It is not for the Commission to simply 
substitute its own opinion for that of the employer as if it 
were the employer (see Wool worth (South Australia) Ltd v. 
Schultz (1985) 52 SAIR 281). Nor is it the duty of the 
Commission to act as if it were a surrogate manager (see 
Robe River Iron Associates v. Construction, Mining and 
Energy Workers Union of Western Australia (1989) 69 
WAIG 1027 and also a Decision of the Full Bench in 
Minister for Police and the Commissioner of Police v. 
Desmond John Smith (1993) 73 WAIG 2311). 

There is a recent Decision of the Federal Court which is 
relevant. In NI9 of 1992, George Albert Byrne v. Australian 
Airlines Limited and NI 10 of 1992, George Mortimer Frew 
v. Australian Airlines Limited, a Decision of the Full Bench 
of the Federal Court issued on the 7th of February 1994, the 
Members of the Bench canvassed the employer's obligation 
to afford employees' substantive and procedural fairness 
and, particularly, the obligation to carry out reasonable 
investigations to ascertain and specify misconduct and to 
consider mitigating factors when that information is 
possessed of the employer. The Reasons of their Honours 
in Byme and Frew contain some contemporary views on the 
issues of procedure which are relevant in this application. 
In the joint reasons of Beamont and Eerie JJ, it is indicated 
on page 25 by the Judges that: 

"A reasonable employer could and should be 
expected to indicate to the employee in ordinary and 
clear language the particular matter which was of 
concern so as to provide the employee with an adequate 
opportunity to persuade the employer that the concern 
so raised was justified or that the employee's conduct 
should be excused." 

And on page 27— 
It is well established that it is not sufficient that an 

employee have a chance to state his or her own case 
in detail; the employee must know sufficiently what is 
being said against him or her so that he or she can 
properly put forward his or her own case (see Bentley 
Engineering Co Ltd v. Mistry (1978) IRLR 436); 
Anderman, op cit at 141-2; cf Parr v. Whitbread (1990) 
IRLR 39." 

In his Reasons for Decision in the same case, Justice Gray 
articulated some useful guidance to employers on their 
obligation to afford employees procedural fairness. His 
Honour held that the obligation to afford procedural fairness 
requires an employer to conduct a reasonable investigation, 
to formulate what is alleged an employee has done or failed 

to do, to put the allegations to the employee and give the 
employee a fair opportunity to be heard, both in respect of 
the allegations and as to whether the employee should be 
dismissed, and to take into account relevant matters which 
might mitigate the action taken by the employer. On my 
reading of the whole of the judgement the principle issue 
that seems to have persuaded each of the Judges that the 
conduct of the respondent in that case was unreasonable, 
was the failure by it to make clear to the dismissed 
employees what view it took of their conduct and why it was 
considered that they were involved in conduct which would 
justify the dismissals. 

My views of the matter for adjudication are these. The 
Applicant was engaged to perform a contract of service 
which was specified in a document sent to her and was 
particularised in a Duty Statement. She was at pains to 
concern herself that the duties were of a wide nature as it 
appeared she had aspirations to involve herself in employ- 
ment that included more than counselling. On the expert 
evidence of Mr Wooller, which I accept, the Applicant 
would have been justified in thinking that her duties, as they 
were described in her Duty Statement, did prescribe a range 
of functions for her to do. For instance, in order to do crisis 
intervention, she would need to know the identification of 
agencies which could be brought into operation to assist in 
the delivery of crisis care. She, though, saw the job as one 
which involved a community role with her building a 
complete service. She contemplated that included volunteers 
and cross relationships with other agencies with an aim of 
putting a complete service in by the time her contract came 
to a conclusion. It is reasonable to conclude that this was 
her aim as it was clear that she intended the position only 
to last until April 1994, when she had arranged to return to 
university to continue her studies. 

When the Applicant started work, she went about the 
tasks of creating relationships with agencies, publicising her 
availability and so on, and she did some counselling. 
GSARC was quite happy with that approach to the work. 
From their point of view, if the Applicant was to operate as 
a counsellor, she needed to have appropriate contacts within 
the Geraldton community. But they figured, on the evidence 
of Margot Boetcher and Kaye Lake whose evidence 1 accept, 
that six weeks was a reasonable enough period for the 
Applicant to make these necessary connections. However, 
at die end of that period, if not slightly before it, they saw 
that the Applicant was continuing to develop this broad 
approach to her work to a far greater extent than they had 
contemplated. They thought it reasonable that the Duty 
Statement required cross agency consultation but they were 
concerned to create a service which provided a real relief to 
persons in the community who needed that relief. The 
necessity of this relief had been apparent to the members in 
WIN and GSARC for some time to the extent that they had 
consistently lobbied to get a Domestic Violence Service in 
place. By this, they meant a counsellor able to help people 
who were in the circumstances of domestic violence and 
who fell within the category they described in the Duty 
Statement. 

From the evidence, it is my conclusion that the parties' 
views of the role diverged after about six weeks employment 
when the Applicant continued to wish to develop her 
concept of the overall service whereas her employer had 
concluded that she had developed her contacts sufficiently 
to the stage that she could deliver the service for which they 
employed her, that is to be a counsellor. These difference 
of views caused conflict between Kaye Lake and the 
Applicant and the Applicant and various members of her 
Advisory Committee, although she did have some support- 
ers on her Advisory Committee as she had some supporters 
amongst her clients. The reality is, though, that on the 
evidence before the Commission, if one considers the 
evidence of Elsie Johnstone and her partner, some of the 
Applicant's approaches to counselling were not, in then- 
eyes, acceptable. She ran into similar problems during her 
part time contract at the Greenough Regional Prison. The 
Applicant denies that she made long phone calls to various 
people and was in conflict with them and emotional about 
her work or was struggling with her duties. The evidence of 
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Peter Moore about his experience with the Applicant is 
corroborative of much of the evidence which was produced 
by GSARC which made these allegations. Mr Moore, who 
appears from his evidence to be a man highly experienced 
in prison management and therefore people management, 
particularly in stressful circumstances, gave evidence of the 
lengths to which he went to explain to the Applicant why 
there must be a parting of the ways between them. I accept 
Mr Moore's evidence in this respect in preference to that of 
the Applicant. What happened with the Applicant at 
Greenough Regional Prison is very similar to the complaints 
that were made about her by the members of GSARC. Those 
complaints, on the evidence, could well have been well 
placed and were issues which needed to be raised with her. 

I also accept the evidence of Mildred Edwards concerning 
her experiences with the Applicant, particularly in respect 
of the long telephone calls. The same type of calls of an 
extended duration were made to Kellee Walters. I accept her 
evidence that she offered assistance by listening but 
eventually found the calls to be somewhat of a nuisance. I 
am inclined to accept the evidence of Denise Laughlan, 
along with that of Margot Boetcher, that there were 
difficulties with the Applicant regarding her attendance at 
the Advisory Committee as well as her general modus 
operandi. llierefore it is quite understandable that the 
management of GSARC wished to have a discussion with 
the Applicant about her conduct in these respects. In fact, 
they were obligated to have such a discussion in accordance 
with the Contract of Employment to which they were bound. 
As for the Code of Behaviour which was referred to by Kaye 
Lake, there was no evidence before the Commission that the 
Applicant was ever given a copy of the Code of Behaviour 
and I must conclude that she never saw one. Notwithstand- 
ing that, there was a procedure clearly set out in the 
Employment Contract, and in particular in Clause 16 which 
required disputes to be handled in a particular way. 

GSARC commenced upon the path of the dispute 
resolution in accordance with the Disputes Procedure. It has 
to be assumed that Kaye Lake was designated to discuss the 
complaint with the Applicant and to outline to her how she 
must improve. It is also clear that Kaye Lake was required 
to set a review date and she did so. I accept her evidence 
that she eventually decided to fix the date of the 25th of 
August 1993, on her own volition as she could not organise 
the date with the Applicant. It should be said at this stage 
that all the Applicant had been confronted with was that 
there was a different view between Ms Lake and herself 
about how the contract ought to be interpreted. At that time, 
insofar as I can glean from the evidence, there had been no 
direct complaints to the Applicant about the other matters 
to which I have already eluded which may have led to 
concern by the GSARC Management Committee. It is clear 
that some members of the Management Committee may 
have had these concerns earlier but they were not formally 
put to the Applicant prior to the 25th of August 1993. What 
was in debate between her and Kaye Lake was the difficulty 
with co-ordination and periphery issues dealing with the 
way she conducted herself. 

The meeting of the 25 th of August 1993 did not occur 
because of the Applicant's sickness and I accept that she 
could not attend the meeting for that reason. Then the 
GSARC Management Committee decided that there would 
be another date set. Ms Lake did not attempt to go about that 
by herself. On the evidence she asked one of the support staff 
to arrange the meeting. There is nothing in the evidence to 
show that the Applicant's view of the request was made to 
her to meet on the 2nd of September 1993, was anything 
different to that she reported in her evidence. That is, she 
was asked whether she was available on the 2nd of 
September 1993. She said no and said where she would be; 
but the next step was not taken. She was not asked when she 
would be available or indeed if she was available later on 
that day. The Applicant therefore, on receiving advice from 
Jo Booker that a meeting would be held at Wonthella House, 
was able to nominate that she would be back by late in the 
afternoon on the 2nd of September 1993, and could attend 
such a meeting if she was invited to do so. I find, on the 
evidence, that the suggestion by GSARC that the Applicant 

deliberately set up a meeting of the rescinded committee was 
a wrong view of the facts. At the time she was approached 
by Jo Booker the Applicant had no idea when a meeting with 
the GSARC Management Committee would be scheduled. 
She did, though, have an idea that a meeting would be 
necessary. It was within the employer's discretion, at any 
time, to specify to the Applicant when a meeting would take 
place and to require her to attend. It could have done so by 
telling her not to go to Mullewa on the 2nd of September 
1993. The evidence of Kaye Lake is that she considered 
doing so but opted against it. That is a decision of Ms Lake 
on behalf of the employer but there can be no reflection on 
the Applicant because that decision was made. 

As for the service of the suspension letter, I accept the 
evidence of Kellee Walters that she was sent to serve the 
letter. I also accept her evidence that she did so in her 
civilian clothes, not dressed in her Police uniform as the 
Applicant suggested. I accept the evidence that Kellee 
Walters wished to serve the suspension letter in a discreet 
and private manner but for reasons of her own, the Applicant 
by her own conduct caused it to be read out to a number of 
persons and thereby have it published. This behaviour is not 
inconsistent with the type of behaviour she had been 
exhibiting since the conflict between her and GSARC had 
degenerated to the stage it had prior to the 25th of August 
1993 meeting. The letter was served and the review date was 
set for the 6th of September 1993. The Applicant had little 
opportunity to get advice about the letter. She was entitled 
to receive legal advice because the letter of the 2nd of 
September 1993 suspended her. There was no doubt that her 
continued employment was in jeopardy and she was entitled 
to seek advice about her position. I accept her evidence, and 
the submissions from the Bar table from her Counsel, that 
she was unable to get legal advice in time for the meeting 
other than that she should attend the meeting and she should 
ask for, in effect, further and better particulars about the 
claims made against her. The Applicant was entitled to have 
particulars about those claims. The suspension letter was not 
clear in detail as to what the issues were. They were 
expressed under broad headings. The advice that the 
Applicant received was sound legal advice and she should 
have been able to receive further information from her 
employers. This is clear when one applies the dicta in Byrne 
and Frew (supra) to the facts here. 

The employer is to conduct a reasonable investigation and 
is to formulate what the employee has done or failed to do. 
The letter of the 2nd of September 1993, falls short of those 
requirements. The employee is entitled to have the allega- 
tions put to them and be given a fair opportunity to be heard 
in respect of the allegations. It is obvious that it would be 
impossible for the employer to take into account relevant 
matters which might mitigate the action to be taken by it if 
the employee has no detail of the allegations. Clause 16.2 
in Disputes Procedure of the Contract of Employment 
requires that the DV Counsellor be given written notice of 
the complaint against her. Any reasonable interpretation of 
written notice of the complaint must mean a written notice 
that describes the complaint with adequate detail. Clause 
16.2 also requires that the aim of the meeting which is to 
be convened to discuss the issue would be to resolve the 
dispute and, if required, to identify the steps that need to be 
taken to improve the situation. This did not happen on the 
6th of September 1993. What occurred was that the 
Applicant, acting properly on legal advice, asked for further 
information. She was in a situation where she must have 
been aware that her job was under threat. That must be so 
because she was being examined by a number of members 
of the Committee. The so-called appraisal was being taped 
and she had been suspended. All of these things taken 
together could not fail to put into the mind of any person 
in that situation the fear that her job was under threat. When 
the Applicant rightly acted upon her legal advice, she was 
dismissed. 

It was at that stage, in my view, that GSARC ran foul of 
its own disputes procedure. It did not try and identify steps 
that needed to be taken to improve the situation. The steps 
were obviously that the advice of Lana Glogowski should 
have been taken, the meeting adjourned and the Applicant 
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given the opportunity of getting proper legal representation. 
It was said on behalf of GSARC that one would not normally 
have representation at a staff appraisal. That is quite correct 
but to call what happened on the 6th of September 1993, a 
staff appraisal is to disguise what the meeting was really 
about. The meeting was about whether the Applicant had 
sufficient explanation of her conduct which would satisfy 
the employer that the job ought to continue. It was not to 
appraise her work at all. It was a meeting which was called 
to review her continued employment and to that extent, the 
Committee was in breach of the disputes procedure. At that 
stage, it was only half way through the procedure. It is 
required to repeat the procedure if the problem persists and 
it is only after the repetition that a final warning could be 
given and after that, a notice of dismissal. 

On my understanding of the evidence, GSARC were quite 
entitled to have doubts about the way their employee was 
approaching her work. She was approaching it in a way not 
desired by them and probably not at the standard required 
by them. They were entitled to have her remedy her 
approach and reach an understanding about what they 
wanted her to do as their employee. However, the matter got 
out of hand, as it were, once the suspension action was taken. 
The suspension action was pre-emptive. It appears that some 
members of the GSARC Management Committee had 
reached the end of their tether with the Applicant and 
because of this they did not go about the procedure to 
remedy the behaviour in the way that their own contract of 
employment sets out. Therefore, in those circumstances, 
they denied her the protection of procedure which is set out 
in the contract of employment and are, most probably, in 
breach of the contract of employment in so doing. They also 
denied her the right of legal representation and her right to 
know fully what the charges were that she had to answer. 
In those circumstances the dismissal must be unfair. This is 
not to say that members of the GSARC Management 
Committee are not good minded people acting with the 
highest of community spirit. What it does mean is that in 
an important area of employment law, they have not met 
their obligations. Whether the Applicant has met her 
obligations to them has not been fully tested. The Applicant 
was entitled to have the input of GSARC into how they 
wanted her to conduct herself and because of the circum- 
stances I have described, that did not happen. In view of this, 
and on applying the case law, the Commission is obliged to 
find and declare that the dismissal of the Applicant by 
GSARC was industrially unfair. 

Insofar as reinstatement is concerned, it is clear on the 
Decision of the Full Bench in Federated Clerks Union v. 
George Moss (1991) 71 WAIG 318 and in Gawooleng 
Dawang Inc v. Beverley Anne Lupton, Sheree Dannenburg 
and Janice Trembath (1993) 73 WAIG 39, that the remedy 
to be given in these circumstances is reinstatement unless 
there are overwhelming reasons for that not to happen. On 
my previous findings in this matter, the Contract of 
Employment only has until the 19th of April 1994 to run, 
in any event. The Commission has decided that, in view of 
this short period of service, the Applicant's presence at 
GS ARC would not provide a serious impediment to its work 
and it will Order that the Applicant present herself for duty 
on the 15 th of April 1994, and on presentation that she be 
offered employment as a Domestic Violence Counsellor. It 
may well be that immediately that she is engaged that 
GSARC would require her to answer the questions about her 
performance that presently are unanswered. It may opt, if it 
is not satisfied with the Applicant's responses, to, in 
accordance with the Contract of Employment, terminate her 
services at a time in the future. However, fairness and the 
terms of the Contract of Employment require that process 
be allowed to take place. 

The Commission heard from the parties concerning the 
question of compensation and the Commission's powers in 
these circumstances to award compensation. Mr Giudice 
says that the Commission ought apply the provisions of the 
Act as they were at the time of filing of the application. 
Whether that is right or not, in my view, and notwithstanding 
the arguments of Mr Clohessy, the Commission, either 

under the Act as it was prior to the amendment or now, is 
empowered to award compensation with reinstatement. I 
have also considered Mr Clohessy's argument that the 
Applicant has done insufficient to mitigate her cost. Given 
the Applicant's professional employment requirements and 
her location during the relevant time, I consider the attempts 
she made to obtain income were acceptable. 

The Commission will issue a Declaration and Orders that 
the Applicant was unfairly dismissed, that she, on presenting 
herself for duty at the usual starting time on the 15th of April 
1994, be re-employed, that she be compensated for wages 
lost between the time of dismissal and the date of 
re-employment and that her contract be deemed to be 
continuous for the purpose of any entitlements. 

Minutes of Proposed Declaration and Orders now issue. 
The parties are required to advise the Commission by 
10.00am on Thursday, the 14th of April 1994, if they wish 
to Speak to the Minutes of Proposed Declaration and Orders. 
In the absence of any advice, the Commission will take it 
that the parties waive the facility under Section 35 of the Act 
to Speak to the Minutes. 

Appearances: Mr P.G. Giudice, of Counsel and with him 
Ms D. McVee, of Counsel on behalf of the Applicant. 

Mr T.J. Malone, of Counsel and with him Ms S. Xavier 
and later Mr R.W. Clohessy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lynette Marshall 
and 

The Management Committee of the Geraldton Sexual 
Assault Referral Centre. 

No. 1461 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 April 1994. 

Order. 
WHEREAS on the 13th of April 1994, the Commission 
published its Reasons for Decision and Minutes of Proposed 
Order in Application No. 1461 of 1993; and 

Whereas on the 14th of April 1994, the Commission 
conducted a Speaking to the Minutes of Proposed Order; and 

Whereas it was agreed between the parties that the 
headnote of the Order should be varied by identifying the 
Respondent to the application as The Management Commit- 
tee of the Geraldton Sexual Assault Referral Centre; that 
Order No. (2) be varied by adding after the word 
"Counsellor", the words "which will expire at the close of 
business on the 18th of April 1994'', and adding a new Order 
(6) which would provide that the Applicant's application for 
costs be determined on a date to be fixed; 

Now therefore the Commission, having heard Mr P.G. 
Giudice, of Counsel and with him Ms D. McVee, of Counsel 
on behalf of the Applicant and Mr T.J. Malone, of Counsel 
and with him Ms S. Xavier and later Mr R.W. Clohessy on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby declares and orders:— 

(1) That on the 6th of September 1993, Lynette 
Marshall was unfairly dismissed from her position 
as a Domestic Violence Counsellor at the Ger- 
aldton Sexual Assault Referral Centre. 

(2) That on Lynette Marshall presenting herself for 
duty at the employer's premises on the 15th of 
April 1994, at the usual commencement time, that 
she be offered a contract of employment as a 
Domestic Violence Counsellor which will expire 
at the close of business on the 18th of April 1994. 
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(3) That re-employment shall commence from the 
time and date in (1) hereof. 

(4) That provided the Applicant presents herself for 
re-employment as prescribed in (2) hereof, the 
Respondent shall pay her an amount equal to the 
wages she would have received during the period 
from when the dismissal took place until the date 
of re-employment pursuant to this Order. 

(5) That her employment shall be deemed to be 
continuous for the purpose of entitlements. 

(6) That the Applicant's application for costs be 
determined on a date to be fixed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Metin 

and 
The Owners of Stratford on Swan Strata Plan 7322 T/F Spira 

Pty Ltd ACN 008 992 425 T/A City Waters Lodge. 
No. 107 of 1994. 

COMMISSIONER J.F. GREGOR. 
15 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 2nd of February 1994, 
David Metin (the Applicant) applied to the Commission for 
an Order pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979 (the Act) on the grounds that a dismissal 
of him by the Owners of Stratford on Swan Strata Plan 7322 
T/F Spira Pty Ltd ACN 008 992 425 T/A City Waters Lodge 
(the Respondent) made by letter on the 6th of January 1994, 
was harsh and unfair. 

Mr Crossley, who appeared for the Applicant, told the 
Commission that the Applicant had been unfairly dismissed 
and the action was simultaneously procedurally unfair, harsh 
and unconscionable. The Applicant had been employed by 
the Respondent in the capacity of a handyman at its City 
Waters Lodge property. According to Mr Crossley, the 
dismissal took place when the Applicant says he was on 
workers' compensation; an allegation disputed by the 
Respondent. Mr Crossley alleged that the Applicant's work 
was exemplary and that the Respondent in dismissing him 
had not given him procedural fairness. Further, the employer 
had changed the reasons for the dismissal from those 
described in the letter of dismissal given on the 6th of 
January 1994 (Exhibit C7), and substituted different reasons 
when further particulars of the employer's position were 
given in a letter dated the 2nd of March 1994 (Exhibit C9). 
It was the Applicant's averment that there was no 
breakdown in the relationship between himself and other 
employees. This was because the nature of his duties had 
very little to do with clerical staff in the organisation. 

In support of the Applicant's case, David Metin gave 
evidence. He said that he had first come to meet the person 
he knew as the manager of the employer's City Waters 
Lodge establishment, Ms Jan Crane, on the 3rd of November 
1993, when she interviewed him. He had described his 
qualifications to her, telling her that he was a registered 
builder who had run a family business in another State for 
seven or eight years. He had given to Ms Crane a series of 
references from other employers (see Exhibit C3). He 
described his duties as involving maintenance work which 
ranged from fixing dripping taps to plastering of units. He 
was to be paid $718.00 per fortnight. His hours of duty were 
to be Monday to Thursday. 8.00am to 4.00pm and Friday 
from 8.00am to 4.30pm with half an hour for lunch. This was 
to be flexible. He was given a uniform. 

The Applicant said he was given no instructions on safety 
procedures. The references referred to above, showed him 
to be an honest, hard working person who respected fellow 
employees. He said that past history continued in the first 
three weeks of his employment during which time Ms Crane 
was his supervisor. He gave evidence that he would receive 
his daily work assignments by reporting to the front office 
and asking what needed to be done. He says that he did not 
have much contact with the clerical staff at the front office 
but that they kept a book with maintenance and repair 
requirements for the day and they listed in it various jobs. 
He was required to report back after he had completed the 
tasks. Even though the Applicant said he had no problems 
with the clerical staff, there was an exception in the case of 
Ms Sharon Saggers. He thought there seemed to be some 
friction between them. Simply, she did not seem to like 
having him around. He said that he spoke to Ms Crane about 
the matter as it caused him concern. He was told not to worry 
about it 

About three weeks after he commenced employment Ms 
Crane ceased to be his supervisor and he dealt thereafter 
with Mrs Dale Flowers. Mrs Flowers was the Cleaning and 
Domestic Supervisor. She would write jobs for him in an 
exercise book. He would report to her in the morning, do the 
jobs and report back. An example of the type of work he did 
was presented in Exhibit C3. Mr Metin denied that he ever 
abused Mrs Flowers or had any disagreements with her at 
all. He was never reported to management by her for 
refusing to carry out any lawful instruction. 

The Applicant gave evidence that on the 23rd of 
December 1993, he had a fall soon after he started work. He 
slipped on some stairs and later felt some discomfort in his 
back. He saw Ms Crane in the yard and asked her if he could 
go home. She said that would be OK if he was sick. He then 
went home. His pain lasted for some time but dissipated 
enough for him to return to work at around 3.00pm. He 
worked, he says, until 7.30 or 8.00pm. On the next day he 
attended a chiropractor who said he had inflammation due 
to a sharp twist or fall and needed rest. He later also went 
to a doctor who advised him not to go to work. He says he 
advised the Respondent of this on the Tuesday the following 
week, that is the Thesday after Christmas. He then says that 
he was summarily dismissed on the 6th of January 1994, by 
a letter from Ms Crane dated that day and delivered to him 
(Exhibit C7). He also says that on the 4th of January 1994, 
he received a letter from Mr G. Asian who was the Secretary 
of the Company. The letter related to his workers' 
compensation claim and, he says, gave him the impression 
that it was accepted by the Respondent that he was off duty 
because of a work related injury. Later, the compensation 
claim was denied by the employer's insurer. 

The Applicant claims that although his dismissal letter 
nominated that his services were terminated because of 
alleged derogatory and offensive comments about staff 
members, his separation certificate specified no reasons 
other than that he was dismissed for misconduct (Exhibit 
C5). He was disturbed by the contents of the letter as he had 
never abused any staff members. On the 8 th of January 1994, 
he telephoned Ms Crane to discuss returning some items 
belonging to the Respondent. She accepted that he would 
bring the items in but offered him no further explanations 
on his dismissal. On the 19th of January 1994, he wrote to 
Ms Crane to ask what the alleged comments were that he 
was supposed to have made (Exhibit C8), but he received 
no reply to that letter. 

Later in his evidence, the Applicant said that two days 
prior to his injury on the 23rd of December 1993, he had 
asked Ms Crane why he had obtained his position. He did 
so because he had been self employed for seven years and 
wanted to know Ms Crane's impression of him. She had told 
him then that he was qualified and experienced for the work. 
He had a great personality, got on well with everyone and 
had common sense. He said in his evidence that he first 
became aware of the details of the allegations against him 
when he saw the further and better particulars which had 
been given by the Respondent at the request of his advocate. 
Mr Crossley (Exhibit C9). He said that no one had ever 
complained about his behaviour nor did he receive any 
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memorandum about behaviour or any derogatory comments. 
He could not explain to the Commission why there was a 
conflict between his evidence and the assertions of the 
Respondent. In particular, he made no derogatory remarks 
about management supervision, be that directed to Ms Crane 
or to Mrs Flowers. He had no indication from the 
management that he was disrupting the workforce. He 
denied making a crude and offensive remark about Ms 
Saggers and said he had never received a communication 
about the use of any such language. Finally he assured the 
Commission that he would be able to work with the staff, 
including Ms Crane. 

In cross examination he denied that he had difficulty in 
taking instructions or that he was resentful at having to do 
so. Mr Metin reviewed the procedures involved in allocation 
of work to him. He confirmed that three weeks into his 
engagement, the supervision of his work reverted to Dale 
Flowers. It was denied by the Applicant that it was ever 
difficult to find him, and he said that on the contrary, he 
would always make himself available for work. He denied 
that he was asked not to loiter around the front office, nor 
was there any occasion that Ms Saggers told him to get on 
with his work. The only time that the problem with Saggers 
was raised was by him when he approached Ms Crane about 
the friction between himself and Saggers. He was only 
around the front office area if it was to see Ms Crane or to 
check the book. He might have been there for a couple of 
minutes sometimes, but no longer. He said that he was never 
counselled or questioned on any matters when returning the 
equipment to the Respondent after the contract had finished. 
He was told by another worker that he had been sacked due 
to a false workers' compensation claim. He did not accept 
that he was counselled on a number of occasions by Ms 
Crane or Mrs Flowers about following procedures, although 
he made some small concession in that respect. However, 
this did not mean, and he did not admit, that he was 
counselled on behaviour, conduct, attitude or how he carried 
out his work. Nor did the management raise with him that 
he was not available when required. He said in cross 
examination that he did not habitually make derogatory 
comments about management and he found it curious and 
disturbing that these accusations were made against him. 

No further witnesses were called on behalf of the 
Applicant but the Commission heard from a number of 
witnesses on behalf of the Respondent. The first was Ms Jan 
Crane. She had been employed with the Respondent for nine 
years and had been its Marketing Manager for three to four 
years. The business of the Respondent involved providing 
accommodation servicing the tourist industry. The Respon- 
dent operated a property which comprised of self catering 
motel apartments. Service was a key aspect in the business 
and a pleasant and quick responding staff was a necessity. 
Her job included overseeing the general business, looking 
after the staff and making sure they were performing up to 
standard. If there were problems she would look at the 
servicing and maintenance of rooms. She said that she was 
very proud of the employees who worked for the Respon- 
dent. Many of the employees had been there for a number 
of years which was exceptional for the hospitality industry 
which, so far as employment goes, is transient in nature. 

Ms Crane said she had employed the Applicant as a 
handyman and that she summarily dismissed him on or 
about the 6th of January 1994. She did not see him again 
but spoke to him once on the telephone. She gave evidence 
to the Commission that on the 23rd of December 1993, she 
recalled the Applicant approaching her, saying he was 
feeling ill and that he must have eaten something. She was 
sure that nothing was mentioned about a fall or a back injury. 
She responded by telling him to go home if he felt sick. She 
gave examples to the Commission of the procedure for 
allocating work to the maintenance man. She told how she 
supervised his work for the first three weeks of his 
employment. It became a problem because she could not 
keep track of him. Comments were made that he could not 
be found so she made him responsible to the Housekeeping 
Supervisor, Mrs Flowers, who would be in a better position 
to know where all the staff were. She conceded that the 
Applicant's attitude was satisfactory in the first three weeks 

but it deteriorated after that. She said that things started to 
then go amiss. She received various reports from staff who 
said that the Applicant could not be found and that the work 
was not being reported back to the front office as completed, 
or it was taking too long when it was done. It was essential 
that the reports of the completion of work be transmitted to 
the front office immediately to enable them to allocate 
rooms and to give prompt service to their clients. Ms Crane 
said that she spoke with the Applicant about reporting back 
and made it clear to him the essential nature of the 
requirement. 

The complaints eventually became extensive and daily 
and included backchatting and being what Ms Crane 
described as "smart". A lot of complaints came from Ms 
Saggers at the front office. These complaints included 
loitering and hanging around the office. Ms Crane had 
spoken to the Applicant about these matters, as well as 
reporting back, but the complaints continued. She related 
that sometime late in his employment the Applicant had 
asked her why she had employed him and she told him that 
it was due to his background and common sense. She did 
not say that it was because he gets on well with office staff 
as she had no way in which to gauge that at the time he was 
engaged. She remembered that on the 23rd of December 
1993, that the Applicant had told her that he was sick but 
she was unaware whether he returned to work that day. She 
did know he was absent thereafter. She related that after 
Christmas, she received a written complaint from Alita 
Adams who alleged that the Applicant had made a remark 
about Dale Flowers to the effect that she was extremely 
uneducated and that she had misspelt a word on a written 
instruction. This caused Ms Crane to undertake investiga- 
tions. She interviewed a number of the staff and during that 
process she received a large number of additional com- 
plaints. Included amongst them were alleged comments by 
the Applicant that management was incompetent, and that 
Ms Crane herself was disorganised and did not know what 
she was doing. Alita Adams reported that the comments 
were made to her quite often in the morning at the front 
office. Dale Flowers reported to Crane comments by Metin 
that had been made about Ms Saggers. These comments 
were of a derogatory, rude and sexist nature, 

Ms Crane said that when the Applicant telephoned her 
regarding returning the Respondent's property he did not 
bring up the subject of his dismissal at all. She thought that 
there were grounds for dismissal for misconduct due to the 
seriousness of the complaints. She did not see it as a problem 
that she had not spoken to him about them specifically. This 
was because of the extent of the complaints. She would have 
expected a denial from him if she had asked for his version, 
but in any event she satisfied herself that the matters 
complained of actually happened. She believed and trusted 
her staff who had made those complaints. If there had been 
an exit interview it would have made no difference to her 
decision. Ms Crane gave evidence that she had thought 
through all of the events and would not change her mind as 
she believed that in all the circumstances she had made a 
proper decision. The staff were pleased with the decision she 
made and felt that their complaining had not been wasted, 
as they were feeling uneasy about the whole situation. Ms 
Crane said that if there was a reinstatement there would be 
problems with the staff which would cause friction, and 
some staff would leave. She did not wish to lose valuable 
people. She thought that in all the circumstances it was 
necessary for her to take prompt action at the time, due to 
the seriousness of the alleged remarks that had been made 
about management and staff. She had attended seminars 
about the dismissal process and she understood from them 
that the seriousness of the complaints she discovered in her 
investigations was such that it justified summaiy dismissal 
in this case. 

The Commission also heard from Dale Flowers. She was 
employed to do the laundry and supervise the housemaids. 
She supervised the Applicant for about three weeks. His 
function was to perform day to day maintenance. She would 
sometimes put his required duties in a maintenance book but 
if there were very urgent jobs to be done she would go and 
find him herself. Because of this she was required to know 
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where he was, although on many occasions she did not. Most 
times he would do the work when he was ready. This, 
however, was unsatisfactory as the Applicant's tenure was 
during the busy season and work needed to be done straight 
away. She asked the Applicant to ring through and tell her 
as soon as rooms were finished, but he would never do so. 
On a number of occasions she had taken him aside and told 
him that the rooms come first. She tried to instil into the 
Applicant the need to have matters attended to straight away 
but his response was not satisfactory. She had also taken him 
aside on a number of occasions and told him about the 
problems created by his conduct. She had tried to work as 
a team with him. For instance, she helped him with repairs 
of fly screens. He then went to other staff and gloated about 
her working for him and he did so in a spiteful way. She was 
offended by this conduct. He had made remarks about Jan 
Crane saying that she was disorganised and that she did not 
know what she was doing. He had said that Sharon was a 
"bitch" and in front of other workers in the lunch room. 
Flowers was constantly on his back to make sure he was 
doing his work and she spent more time with him than with 
any other staff. One day she had left him a list of work to 
do and he had passed comments that her writing was what 
one would expect from an uneducated person. This made her 
feel very hurt and angry and she reported this to Jan Crane. 
From her point of view, it was a constant battle from the time 
the Applicant started with her to get him to do his work. She 
did not want to ever work with him again. He would not take 
orders and he had a very poor attitude towards his 
co-workers. As his supervisor she expected respect from him 
and that he not backchat her. He just would not do what she 
asked him to do when she asked him. She had discussed 
problems with Ms Crane on a couple of occasions. She 
described the Applicant as a very pushy person with a smart 
attitude who rubs people up the wrong way. He just did not 
get on with people and smart mouthed them. 

The Commission also heard from Alita Adams. She gave 
evidence that she was one of the clerical staff working in 
the front office. Her main function was to look after guests. 
She would also arrange for maintenance to be done that was 
reported to her. As part of the successful discharge of her 
functions she needed to know when the jobs were 
completed. She had spoken to the Applicant about loitering 
in the office area, who was distracting her by sitting and 
talking to her when she was trying to do her job. She had 
let her supervisor, Sharon Saggers, know but it was hard to 
get the Applicant out of the office. This happened a couple 
of times a week. His duty was to check his work list and then 
go off and perform it. He would try to make general 
conversation and at times he said that Jan Crane could not 
do her job and was disorganised. He also said that Dale 
Flowers was incompetent. He did this regularly; almost 
every day. She eventually had had enough of hearing the 
comments and reported them to Sharon. Ms Saggers had 
taken the matter up with him but he did not take any notice 
of her admonitions. In addition to the derogatory comments 
he made about Dale Flowers, he had boasted to the front 
office staff that he had got her working for him. 

Before considering the law to be applied in this matter I 
need to make some comment about the witness evidence. In 
this case the testimony of the Applicant must be tested 
against the corroborated testimony of the witnesses who 
appeared on behalf of the Respondent. There is a wide 
difference between the recollection of both of the parties. I 
have, in an effort to resolve the difference, carefully 
considered each of the witnesses' evidence. I have had 
regard to their conduct in the witness box, their demeanour 
and how they responded to questions both in evidence in 
chief and in cross examination. I find that the evidence of 
the Respondent is more cogent and has the feeling of 
reliability about it. It has the added value of corroboration. 
The witnesses Crane, Flowers and Adams gave evidence 
which is believable and has the ring of truth about it. 
Therefore, when weighing the evidence of the parties to this 
matter, where the evidence of the Applicant differs from that 
of the Respondent I favour that of the Respondent. 

I now need to review the law to be applied. The rules are 
set out in Miles v. The Federated Miscellaneous Workers 
Union of Australia, Hospital Service and Miscellaneous, 
W.A. Branch (1985) 65 WAIG 385 (the Undercliffe Case). 
In particular the principle is that the reinstatement power 
possessed of the Commission is only to be exercised where 
the employer's action is harsh or unjust in relation to the 
particular employee. The proper test was that described by 
McKeon J. in Western Suburbs District Ambulance Com- 
pany v. Tipping (1987) AR 273 at 280, where he said "Has 
there been or has there not been oppression, injustice or 
unfair dealing on the part of the employer towards the 
employee?" 

There is a further matter that needs to be considered here. 
Much of the Applicant's case relies upon alleged failure by 
the employer to give procedural fairness to the Applicant in 
that he was not interviewed prior to his dismissal. As I 
understand the submissions of Mr Crossley, he says that 
failure to give procedural fairness of this nature will bring 
into question the whole of the process of dismissal 
regardless of other facts. These matters were canvassed in 
Shire of Esperance v. Peter Maxwell Mouritz (1991) 71 
WAIG 891 (Mouritz Case No. 1). In that case Kennedy J. 
wrote at 895 the following: 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

Rowland J. also relevantly commented on the issue on 
page 897 where he said: 

"I accept that in an appropriate case the Commis- 
sioner and the Full Bench would have power to find 
that there was a lack of procedural fairness which 
would justify an order directing an employer to 
reinstate an employee. Neither, however, has express 
power to declare or order that a dismissal was void, or 
perhaps voidable, for want of procedural fairness. Such 
an order would of course simply set aside the dismissal 
and it would make it unnecessary to order reinstate- 
ment... I am not at all convinced that the Full Bench, 
or the Industrial Appeal Court, has jurisdiction to 
declare an action void with the consequences that 
would follow from such a declaration. That is usually 
within the supervisory jurisdiction of the Supreme 
Court." 

Later in the Mouritz Case No. 1, at page 899, Nicholson 
J. also commented on the issue: 

"For the reasons I have given, I consider the Full 
Bench was correct in its conclusion that the respondent 
had not been given a fair hearing by the appellant. That 
is an element in determining whether the dismissal was 
harsh or unjust—Macken, McCarry and Sappideen, 
"The Law of Employment" 3rd ed, 277-8. As there 
explained, the mere fact that the employee did not have 
a proper opportunity to explain or has not been warned 
of the possibility of termination does not automatically 
entitle the applicant to a remedy. No injustice will 
result if the employer could be justifiably dismissed." 

There was some confusion in the decision of the Full 
Bench on the matter remitted out of Mouritz Case No. 1 and 
the matter returned to the Appeal Court in Shire of 
Esperance v. Peter Maxwell Mouritz Appeal No. 10 of 1991 
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(1991) 71 WAIG 3134 (Mouritz Case No. 2). In the 
unanimous decision of the Court, the Acting President 
Rowland J., cited the reasons of Kennedy J. in Mouritz Case 
No. 1 (op cit) and, in particular, the writing in page 895 of 
the report to which I have quoted above. Of that opinion, the 
learned Acting President said: 

" 'This passage makes apparent that the factors of 
possible procedural unfairness are but one of the factors 
to be weighed by the Full Bench. What is required is 
that the Bench weigh those matters along with the 
findings of fact and assessments of credibility ... and 
any other components of the evidentiary matrix before 
it as an appellate bench." 

Applying this law to the facts in question, it is my analysis 
that here there is an employee who worked reasonably well 
for the first few weeks of his employment. On the evidence, 
I find that his work gradually deteriorated. I do not accept 
the evidence of the Applicant to the contrary. I am also of 
the view that he was clearly warned about his behaviour and 
the warnings were so frequent that any reasonable person 
would have reached the conclusion that if he continued with 
the same course of conduct that his job could well be in 
jeopardy. For reasons best known to the Applicant, he 
somehow missed the importance of these warnings. What 
has happened is that during his absence from work in 
circumstances which are subject to dispute, because of a 
complaint made in writing to her by one of her staff, Ms 
Crane found it necessary to investigate more thoroughly the 
circumstances of the Applicant about which she already had 
some knowledge. The investigation revealed more informa- 
tion of such a serious nature that it caused her to draw the 
conclusion that his conduct was such that it went to the root 
of the contract, as it were, and that the contract should be 
terminated forthwith. It appears that one of the important 
factors was the comment attributed to the Applicant about 
one of the employees, a comment containing an obscene 
word with sexist or sexual overtones. However, this was but 
one of the serious defects in his conduct that Ms Crane found 
and she decided to terminate his services forthwith. 

It is said by Mr Crossley that the Applicant was surprised 
at the content of the further and better particulars when they 
were given by the Respondent. Of that complaint I say that 
a fair reading of the further and better particulars indicates 
no more than an expression in detail of what was put in the 
letter of termination. There was no surprise information 
presented at hearing, as was alleged by Mr Crossley. Mr 
Crossley alleges that there was a deficiency in the process 
in that Ms Crane did not interview the Applicant and allow 
him to comment upon what she had uncovered during her 
investigation. I agree with him. That is a fault in the 
procedure and it is a fault that a prudent employer, when 
embarking upon a course such as the one in this case, would 
try to avoid. The question is, does that fact of failure to give 
procedural fairness in the circumstances described bring into 
question, or void, the whole of the process? Clearly, on the 
dicta of Rowland J. in Mouritz Case No. 1 (op cit) quoted 
above, the Commission has no power to make void a 
dismissal by virtue of a failure to give procedural fairness. 
It is obvious that if a decision to dismiss is voided, that leads 
to an automatic reinstatement and as Rowland J. indicates, 
neither the Full Bench nor the Industrial Appeal Court has 
such power. That is within the supervisory jurisdiction of the 
Supreme Court and it follows, quite obviously, that a 
Commissioner acting singly has no such power. But even 
if one puts a different gloss on the submission, that is, that 
there has been a procedural unfairness and therefore this 
should bring the Commission to the conclusion that there 
ought to be reinstatement on that basis alone, the writing of 
Rowland J. in Mouritz Case No. 2 (op cit) makes it clear that 
procedural fairness is but one of the factors which need to 
be weighed. It has to be put into the evidentiary matrix 
alongside findings of fact and assessments of credibility. In 
this case, my assessment of credibility falls on the side of 
the Respondent. I accept its evidence in preference to that 
of the Applicant. Insofar as the facts are concerned, I have 
found that the Applicant had been told about deficiencies in 
his conduct and he should have been aware of the threat to 
his employment of the continuation of that type of 

behaviour, or at least a reasonable person should have been 
aware. So the findings of fact and credibility fall on the side 
of the Respondent. The onus of proof of unfairness lies with 
the Applicant. That it is a summary dismissal does not 
change the onus to establish unfairness. If the question of 
deficient procedure is considered in all of the mix of matters, 
including fact, credibility and onus, it is clear to me that the 
failure of the Respondent in this case to interview does not 
overwhelm all of the other factors in favour of its decision 
to terminate. My decision in this case is that the action of 
the Respondent has not been harsh or unfair and for these 
reasons the application will be dismissed. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
Applicant. 

Mr L.H. Pilgrim appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Metin 

and 
The Owners of Stratford on Swan Strata Plan 7322 T/F Spira 

Pty Ltd ACN 008 992 425 T/A City Waters Lodge. 
No. 107 of 1994. 

COMMISSIONER J.F. GREGOR. 
15 April 1994. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr L.H. Pilgrim on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suze Sparkes 

and 
Lancaster Group Pty Ltd. 

No. 169 of 1994. 
COMMISSIONER A.R. BEECH. 

22 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: The dismissal of the applicant on 
28th January 1994, which the applicant claims is an unfair 
dismissal in the terms of s.29 of the Act, came about in the 
following way. 

The respondent sells cosmetics and fragrances in depart- 
ment stores. In the circumstances before die Commission it 
sells its product in the Myer store in the city (referred to 
hereinafter as "Myer"). The applicant was employed by the 
respondent to work in the Myer store. The Commission 
presumes that this is pursuant to an overall arrangement 
between the respondent and Myer store although the full 
details of the arrangement between the respondent and Myer 
are not clear. 

Although the applicant worked at the Myer store it is clear 
on the evidence that the applicant was employed by the 
respondent to this matter and not by Myer. The evidence has 
shown that the applicant was directly employed by Ms 
Elliott from the respondent. The offer of employment was 
made and accepted between the parties without any prior 
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reference to Myer. The applicant worked the hours set by 
and subject to variation by the respondent. The respondent 
paid the applicant's wages, workers' compensation and 
superannuation payments. The respondent deducted the 
appropriate tax. 

After September 1993 the respondent and Myer entered 
into an arrangement whereby Myer re-imbursed 50% of 
these costs to the respondent. However that re-imbursement 
does not alter the fact that it was the respondent which 
directly paid the applicant for work performed. Further, the 
applicant regarded the respondent as her employer. The 
respondent regarded the applicant as its employee and on the 
evidence of both Myer's Cosmetic Floor Sales Manager and 
Personnel Manager, Myer regarded the respondent as the 
applicant's employer. 

However Myer did have the right to exercise some control 
over the work of the applicant. On the applicant's own 
evidence Myer could direct the applicant to serve on other 
counters within the cosmetic department. Further the 
applicant was expected to observe Myer's policies and 
procedures and for that purpose was given an induction 
interview. The applicant regarded herself as "serving two 
masters". If Myer had the right to exercise some control 
over the applicant, could it be argued that Myer was properly 
to be regarded as the applicant's employer? I do not think 
so for the following reasons. When examining the criteria 
used for determining the relationship of employee to 
employer the ability to control the work performed has been 
seen as the most important of the various tests. In Stevens 
v. Brodribb Sawmilling Company ((1986) 160 CLR 16) 
Mason J at p. 28, with whom Brennan J generally agreed, 
referred to the importance of the right to control. The High 
Court considered the use of a "multi-factor" approach with 
control being the foremost among the factors. Mason J said 
at p. 24: 

"But the existence of control, whilst significant, is 
not the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been to regard it as merely one of a 
number of indicia which must be considered in the 
determination of that question ..." 

That was said in the context of a case about whether a 
person was an employee or an independent contractor. 

However the principle in determining the employment 
relationship is applicable to the circumstances of the 
applicant in this matter to the respondent. 

It is to be noted from the facts of this matter that the right 
reserved to Myer was not so much to control the applicant's 
day to day work. The applicant's evidence is that in her work 
she was left to her own initiative to build up a customer base. 
There is no evidence of Myer controlling or having the right 
to control the manner in which the applicant carried out her 
duties. Although Myer was able to direct the applicant to 
work at another counter, this right was never in fact 
exercised. The reservation of the right to control went to the 
policies and procedures of Myer. As has been noted, the 
hours of work were set by the respondent. In all of the 
circumstances it is possible to conclude only that the 
applicant's employer was indeed the respondent and not 
Myer. 

The applicant commenced employment with the respon- 
dent in March 1993 selling perfume, whilst waiting for the 
cosmetic product launch in September. Her work was 
always at the Myer city store. The cosmetic product launch 
was in September. It is clear from the evidence of the 
applicant and Ms Elliott that although the launch was 
successful there was a frequent shortage of stock, particu- 
larly in one line of cosmetic. In part the shortage arose at 
that time due to the ordering of stock through the Myer 
ordering system. 

In October 1993 the applicant was congratulated on 
achieving a sale "especially since, you are so low in stock 
at the moment". She was also awarded the respondent's 
Consultant of the Year 1993 Award. This Award states: 

"We are delighted to have you as part of our winning 
team and without your dedication, motivation and 
commitment to the job our excellent results in your 
store would not have been possible." 

The Award is signed by the respondent's Managing 
Director, its National Sales Manager and its W.A. Sales 
Manager. 

On a few occasions when stock was short and a customer 
was "desperate" the applicant would sell the customer a 
"tester" sample. A tester is a sample which accompanies, 
but is not part of, stock for sale. It is not charged for and 
is marked with a label which indicates that it is a sample 
"not for resale". In such a case, the tester sold was the same 
size as the product to be sold and was sold for the same price 
as the product. It was sold on the understanding that the 
customer would return the tester when the stock was 
available and the customer would then be given a new item 
from stock. In those circumstances the Commission has 
doubts whether the expression "selling a tester" is an 
appropriate description of what has occurred. On those facts 
it may well be interpreted that a customer has merely bought 
in advance and paid for a particular item which was not then 
in stock. Until the item is in stock and available, the 
customer is given the use of a sample at no extra cost to the 
customer. Such a practice is surely not restricted to the 
cosmetic industry. This interpretation was not argued before 
the Commission. Indeed, both parties have referred to the 
practice as "selling a tester". Accordingly, but with some 
reservation, I shall similarly use that description. 

On an occasion in October 1993 the applicant happened 
to mention to Myer's Cosmetic Floor Sales Manager that she 
had just done this on two occasions. The Sales Manager 
reproved the applicant for this practice stating that Myer 
could not sell something it did not itself own, that it was 
contrary to Myer policy and evaded sales tax laws. As to the 
last point the Commission passes no comment whether that 
is indeed the case. It is sufficient for the purposes of these 
reasons to note that the practice contravened Myer policy. 
She indicated that the applicant should no longer use that 
practice. The Commission is satisfied that the applicant 
indicated that she would not do so again. 

Approximately one hour after that event Ms Elliott came 
to the store. The applicant made a point of saying to Ms 
Elliott that she had been "in trouble" with Myer and 
explained the circumstances. The applicant maintains that 
Ms Elliott said that she was aware that stock was low and 
that she should continue to sell testers if it was necessary 
but that she should keep it known only to the applicant and 
another consultant working for the respondent at Myer. 

Ms Elliott however is not as categoric. She says that she 
cannot recall her exact words. She says that she responded 
to the applicant that if it had been done, then it had been done 
and she would "rather you didn't do it again". 

This conversation is crucial to later circumstances. After 
seeing both witnesses and considering the evidence, the 
Commission has no hesitation in accepting the applicant's 
evidence in this matter. The Commission found the 
applicant's evidence quite clear and unshaken in cross- 
examination. The applicant gave her evidence in a most 
honest and forthright manner. Ms Elliott is unable to recall 
her exact words. Further, Ms Elliott and the Myer Sales 
Manager both spoke very highly of the applicant's integrity, 
reliability and honesty. The Commission finds it significant 
that Ms Elliott did not, even on her own evidence, tell the 
applicant that she was not to sell testers. In the opinion of 
the Commission the words that she would "rather it didn't 
happen again" is not of that character which would 
constitute a direction. It is not a direction not to sell testers 
again. Ms Elliott gave evidence that "in the cosmetics' 
world" testers are sold. Ms Elliott said that "we frown upon 
it" but she has not said to the applicant at any stage either 
that testers can be sold nor that testers cannot be sold. The 
Commission has no doubt that the conversation between the 
applicant and Ms Elliott was along the lines that the 
applicant has described. It is quite consistent with Ms 
Elliott's explanation to the Commission of the practice of 
selling testers. 

Some time in January 1994 Myer's Cosmetic Floor Sales 
Manager was concerned that the result of a stocktake 
revealed a discrepancy in the stock. Further investigation 
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revealed to her that the applicant had sold at least another 
tester. She did not immediately raise this with the applicant 
upon being made aware of it but the Commission is satisfied 
that nothing turns upon the delay. It was at the most only 
a few days or perhaps a week and was because Ms Elliott 
was away. 

Promptly upon Ms Elliott's return the issue was raised 
with her and the applicant was requested to attend a meeting 
with Myer's Sales Manager and Personnel Manager and Ms 
Elliott. The Commission is also satisfied that there was no 
unfairness resulting from this meeting as suggested. Myer's 
Sales Manager outlined her understanding of the events and 
asked the applicant whether she had sold a tester. The 
applicant admitted that she had. She also admitted that she 
recalled the previous warning not to do so. The applicant 
was asked whether she had any explanation for doing so but 
the applicant chose not to say anything further. Thereupon 
the Myer Sales Manager informed the applicant that because 
of the breach of a direct instruction of a serious nature Myer 
could no longer have the applicant in Myer's store. She 
indicated that it would be up to the applicant's employer to 
decide if anything further should happen because Myer was 
not the applicant's employer. 

Ms Elliott then stated that if Myer would not permit the 
applicant in its store then as she had been engaged 
specifically for that position the respondent had nothing else 
for her and she was dismissed. 

Following her termination the applicant rang Ms Elliott 
to complain about her termination on the grounds that she 
had only acted as she had been permitted to do by Ms Elliott. 
The Commission believes that action to be the action of a 
person who had been so permitted and not an action taken 
by a person who, subsequent to her dismissal, attributed 
words to Ms Elliott in an attempt to belatedly justify her 
action in further selling a tester. 

In circumstances where an employee is warned by his or 
her employer that certain conduct is not permitted and if 
repeated will be viewed seriously, and where the employee 
acknowledges the warning and undertakes that it will not be 
repeated, then if the employee deliberately repeats that 
conduct the employee might have difficulty persuading the 
Commission to intervene to protect the employee in his or 
her employment. That is not to say that the dismissal of an 
employee in those circumstances could never be an unfair 
dismissal. It would depend upon a consideration of all of the 
circumstances. It is unarguable that not all misconduct 
justifies dismissal. However that is not the case here. 

In this case the concern expressed to the applicant was not 
expressed to her by her employer. In fact her employer 
condoned the practice when stock was short. If the 
respondent docs indeed "frown" upon the practice then it 
must instruct its employees in accordance with that position. 

The evidence in this matter shows that the respondent 
completely failed in its obligation to make the applicant 
aware of its position in relation to the selling of testers. 
Further, and significantly, when the applicant made the 
respondent aware of Myer's concern at the practice the 
respondent condoned the practice in the context of a 
shortage of its own stock. If selling a tester when stock was 
short represents the difference between making a sale and 
losing a customer the respondent wanted the customer. As 
Ms Elliott admitted, the respondent didn't like losing 
customers. It placed the applicant in a position whereby as 
the applicant's employer it permitted the applicant to 
continue to sell testers when it must have known that this 
would bring the applicant in conflict with Myer's policy on 
that matter. The Commission is filled with dismay that an 
employer could leave an employee in such an invidious and 
unprotected position. Further, when action was taken against 
that employee by a third party the employer failed to protect 
the employee in her employment, and especially so when the 
applicant protected the employer's position in front of Myer 
by not immediately justifying her action by referring to Ms 
Elliott's previous words to her. 

On the evidence the respondent did not pause to consider 
any alternatives or the position of the applicant. It did not 
postpone a decision on the applicant's future until it could 

discuss the matter with her and examine alternatives. As the 
applicant's employer and especially in the circumstances of 
this matter simple fairness required at least that. However, 
far from showing any loyalty towards its employee, the 
respondent forthwith dismissed her with immediate effect, 
notwithstanding that the respondent thought Myer's deci- 
sion to no longer have the applicant in the store was 
"harsh". 

It is not usual to find such a blatant case of unfairness by 
an employer in dismissing an employee. 

In the above circumstances it is no justification at all to 
merely indicate that the respondent had no other place for 
the applicant. The respondent condoned the applicant selling 
testers in relation to its own stock when its stock was short. 
The applicant sold testers only when there was not sufficient 
stock. She has estimated that this was on no more than seven 
occasions throughout her employment. Her employer cannot 
fairly dismiss her merely because of Myer's decision when: 

1. the respondent had been made aware of Myer's 
concern by the applicant; 

2. her employer had not only failed to instruct her 
properly but had condoned the practice when 
stock was short; 

3. part of the applicant's remuneration was a 
commission which depended in part upon meeting 
a pre-set budget. Selling a tester when the 
particular item of stock was not available might 
represent the difference between making or losing 
a sale and thus potentially affecting her income. 

Dismissal is a final action of last resort. It carries with it 
a stigma and all the more so where it is a dismissal effected 
immediately as it was in this case. The Commission finds 
the dismissal of the applicant to have been an unfair exercise 
of the respondent's right of dismissal (Undercliffe Nursing 
Home v. FMWU (1985) 65 WAIG 385). 

The Commission turns to the relief it is able to grant once 
it has been found that there has been an unfair dismissal. The 
primary purpose of s.29 is re-instatement in employment 
(Winkless v. Bell (1986) 66 WAIG 847). It is not apparent 
from the case presented in this matter that the recent 
amendments to the Act in ss.23A and 29 have altered that 
primary purpose. 

The respondent opposes an order for reinstatement. It 
states that the applicant was employed to work in Myer. If 
the applicant is not a person now acceptable to Myer then 
the respondent does not have a position available for her. 
There are a number of reasons why the Commission rejects 
this argument. To accept the argument would be to find that 
the dismissal was unfair and to then dismiss the claim 
because the Commission declines to order reinstatement. 
That would leave the applicant without a remedy. It would 
result in a perception that an employer may unfairly dismiss 
an employee and, depending on the circumstances, may not 
be required to provide a remedy to the dismissed employee. 

Accepting for the moment that the respondent has no 
position available for the applicant then there is an analogy 
between the circumstances of this matter and the circum- 
stances of the unfortunate dismissed employees in FMWU 
v. Nappy Happy Hire Pty Ltd (appeal No. 17 of 1993 
delivered 14 April 1994, unreported (IAC)) who were left 
without reinstatement as a remedy due to the subsequent sale 
of the employer's business. On the facts of that matter 
Anderson J did not find it easy to see why, in point of 
principle, the Commission should be stopped on jurisdic- 
tional grounds from settling the dispute by ordering payment 
of a money sum to the affected persons. As Anderson J 
noted: 

"The salutary and remedial nature of such a 
determination might go beyond the particular workers 
and affect the employer's attitude to the employer/ 
employee relationship generally, and the employer's 
future industrial behaviour, to the benefit of its other 
employees." (ibid. p. 8) 

His Honour concluded however, as did the other members 
of the Court, that because of the decision in Pepler's Case 
which is apparently seen as a decision of comparatively long 
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standing despite the fact that it was only decided a little 
more than six years ago, the Commission is unable to award 
compensation as an alternative to reinstatement. 

This case is not one where the relationship between the 
parties has so irretrievably broken down (Gawooleng 
Dawang Inc v. Lupton ((1992) 73 WAIG 39) or where the 
conduct of the employee subsequent to the termination has 
been such as to nullify any possibility of restoring a working 
relationship (Lawrence v. Kuljak Aboriginal Employment 
and Cultural Centre (1993) 73 WAIG 2744). In the 
circumstances of this case both the respondent and Myer 
have spoken in the most complimentary terms of the 
applicant and her suitability to the kind of employment in 
which she has been engaged. The applicant received the two 
flattering commendations from the respondent referred to 
earlier in these reasons. Such proof of the high regard in 
which the applicant was held cannot now count for nothing. 

These are all circumstances which compel a conclusion 
that an order requiring the employer to offer the applicant 
a fresh contract of employment should be made. 

The respondent employs some thirteen consultants al- 
though the Commission understands that not all of those 
positions may be comparable to the position previously held 
by the applicant. Notwithstanding, the Commission believes 
that the equity in this matter requires the respondent to 
re-employ the applicant in the position of consultant and 
remunerate her to the same level as if she had been 
employed at the Myer store. 

The Commission accepts that it is not the sole prerogative 
of the respondent to place the applicant at the Myer store 
in circumstances where Myer has indicated previously that 
the applicant is not seen as an appropriate person. The 
Commission would like to think however that sufficient 
grounds have been set out in this decision for Myer to 
reconsider allowing the applicant to be placed in its store. 
The Commission understands that discussions between the 
parties and Myer have previously failed to achieve this 
result. However that was before the findings of the 
Commission in this matter. It is also the case that Myer has 
given evidence of the high regard in which the applicant had 
been held. Further, the applicant had previously been 
employed by Myer which must be a consideration in the 
applicant's favour. 

The Commission understands that the position at Myer 
has been filled. However it was filled only in the week prior 
to the hearing of this matter. Thus it was filled by the 
respondent in the full knowledge that the applicant was 
contesting her dismissal and that an order of re-instatement 
might possibly occur. It is clear that in those circumstances 
the engagement of a replacement employee is not a bar to 
the consideration of an order for re-employment (Myles v. 
Hooker Cockram (1986) 16 IR 49 at 52). 

Thus the order to issue will be the most appropriate order 
to ensure the return of the applicant to employment. 

The order will also require the respondent to pay to the 
applicant the wages and commission which she would have 
earned between the date of dismissal and the date of the 
order. In the event that the parties are unable to agree upon 
the sum which results the Commission may be requested to 
determine that matter. The sum should not include any 
income received by the applicant over that period. 

The matter is decided accordingly and a minute of a 
proposed Declaration and Order now issue. 

Appearances: Mr R.W. Clohessy on behalf of the 
applicant. 

Mr M. Ashforth (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suze Sparkes 

and 
Lancaster Group Pty Ltd. 

No. 169 of 1994. 
COMMISSIONER A.R. BEECH. 

29 April 1994. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr M. Ashforth (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby— 

A: Declares that the applicant was harshly and 
unfairly dismissed by die respondent. 

B: Orders— 
(1) That upon presenting herself at the registered 

office of the respondent within 7 days of the 
date hereof Lancaster Group Pty Ltd shall 
offer Ms Suze Sparkes a contract of employ- 
ment as a consultant on terms and conditions 
no less favourable than those upon which she 
was employed prior to 31st January 1994. 

(2) That Lancaster Group Pty Ltd shall forthwith 
pay to Ms Suze Sparkes an amount of money 
representing the wages and commission she 
would have earned or would have been 
expected to earn between the 31st January 
1994 and the date of this order. 

(3) That liberty to apply is reserved to the parties 
in the event that they are unable to agree on 
the sum to be paid in accordance with order 
B(2) hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

Editor's Note: Previous Interlocutory Order published (74 
WAIG 664) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited 

No. C 20 of 1994. 
COMMISSIONER J.F. GREGOR. 

27 April 1994. 
Interlocutory Order. 

WHEREAS on the 18th of February 1994, the Commission 
issued Interlocutory Orders which, inter alia, brought into 
operation the terms and provisions of an agreement to cover 
a continuous roster operation at Long Shaft, a mine operated 
by Western Mining Corporation Limited at its Kambalda 
Nickel Operations; and 

Whereas on the 19th of April 1994, the Commission 
conducted further conferences between the parties in 
response to an application by Western Mining Corporation 
Limited for Interlocutory Orders to cover the introduction 
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of a continuous shift operation at other mines at its 
Kambalda Nickel Operations tyrwhitt Lanfranchi, Schmitz, 
Coronet and Junction; and 

Whereas at the conference, held in Kalgoorlie on the 19th 
of April 1994, the parties were referred into private 
conference at the end of which they reported to the 
Commission that progress had been made but that a report 
by the Union Officials to their members at Kambalda would 
be necessary before any more steps could be taken; and 

Whereas the Commission adjourned the proceedings with 
the directions that the Union consult with their membership 
and have such discussions with Western Mining Corporation 
Limited Officials as were necessary; and 

Whereas the parties were directed that they should report 
back progress on the matter at 3.30pm on the 26th of April 
1994, in a conference to be held in Perth; and 

Whereas on the 26th of April 1994, the parties reported 
back to the Commission that they had further discussions but 
there were still matters between them to be resolved; and 

Whereas during the conference, the Commission identi- 
fied the matters still between the parties and each were 
discussed and agreement reached in respect of them; and 

Whereas during the conference, the parties advised the 
Commission that they sought an amendment to the 
Interlocutory Orders of the 18th of February 1994 and, in 
particular. Clause 7.—Annual Leave of the AWU/WMC 
(Kambalda Nickel Operations) Long Shaft Agreement 1994 
in that the accrual rate for annual leave should be shown as 
204 hours per annum; and 

Whereas the parties discussed the provisions which are 
to be applied at the Victor Mine and the Commission 
indicated that it would include Victor in Interlocutory 
Orders to issue after the conference, subject to advice from 
Western Mining Corporation Limited; and 

Whereas on the 27th of April 1994, Western Mining 
Corporation Limited advised the Commission that Victor 
should not be included in this Interlocutory Order; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

(1) That Clause 7.—Annual Leave of the AWU/ 
WMC (Kambalda Nickel Operations) Long Shaft 
Agreement 1994, by deleting the figures and 
words "200 hours" and replacing them with the 
figures and words "204 hours". 

(2) That the terms and provisions of the Schedule 
which was appended to this Order, shall operate 
for a period of six (6) months from the date hereof 
or until the Nickel Mining and Processing Award, 
1975 (No. 18 of 1975) is amended, whichever is 
the sooner. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Interlocutory Order shall be known as the AWU/ 
WMC (Nickel and Gold Operations) Interim Continuous 
Shift Schedule 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Relationship to Parent Awards 
5. Working Hours—Rosters 
6. Payment 
7. Leisure Days 
8. Annual Leave 
9. Crib Breaks 

10. Sick Leave 
11. Public Holidays 

12. Overtime Shifts 
13. Airleg Conditions of Work 
14. No Precedent 
15. Start Date 
16. Term and Replacement of this Schedule 
17. Parties Bound 
18. Liberty to Apply 

Appendix A 
3.—Scope. 

This Schedule shall apply to Western Mining Corporation 
Ltd's Lanfranchi/Schmitz, Coronet and Junction Mines 
("the operations"). 

4.—^Relationship to Parent Awards. 
This Schedule shall be read wholly in conjunction with 

the Nickel Mining and Processing Award, 1975 and the 
Gold Mining Consolidated Award, 1980 (the "Parent 
Awards"). Insofar as the terms of this Schedule vary from 
the Parent Awards, the terms of this Schedule shall prevail. 
In all other respects the terms of the Parent Awards shall 
continue to operate. 

5.—Working Hours—Rosters. 
The ordinary hours of work for employees engaged on 

continuous shift work shall be worked in a regular pattern 
roster up to 12 hours per shift following consultation 
between the employer and the majority of employees 
affected (see Appendix A). 

6.—Payment. 
The normal base rate and bonuses will be pro-rated from 

7.5 hours to up to 12 hours per shift worked. The night shift 
allowance of 10% on piecework earnings will be paid for 
the full 12 hours worked on the new nightshift. 

Prior to the commencement of continuous shift work at 
each of the mines referred to in Clause 3.—Scope hereof, 
agreement is to be reached between the Company and the 
majority of employees affected at the mine in question as 
to the piece rate to be applied. 

7.—Leisure Days. 
An annual entitlement of 96 hours will accrue for leisure 

days. The monetary value of the leisure days accumulated 
during the year and not taken as leave can be paid out 
immediately preceding Christmas, or accrued for the 
following year. Leisure leave may be taken as eight hours 
leave with four hours unpaid leave or as 12 hours leisure 
leave, for each rostered working day. 

8.—Annual Leave. 
Annual leave for continuous shift employees will accrue 

at the rate of five (5) weeks per annum, i.e. 204 hours. Leave 
entitlements shall in all other respects be in the manner set 
out in the Parent Awards, i.e. average earnings for contract 
miners on annual leave. 

9.—Crib Breaks. 
There shall be two (2) crib breaks during each shift for 

an aggregate of 45 minutes duration. 

10.—Sick Leave. 
Sick leave shall continue to accumulate at the rate of 80 

hours per annum, and can be claimed as eight hour days or 
as twelve hour days for each rostered working day absent 
due to illness. 

11.—Public Holidays. 
Employees rostered to work on a public holiday will 

receive an additional 12 hours wages for the day worked. 
Employees rostered off will receive eight (8) hours wages 
for the public holiday. 

12.—Overtime Shifts. 
Overtime shifts will be limited to those available through 

the provisions of the Mines Regulation Amendment Act 
1993 (proclaimed 24 December 1993. GG 24/12/93 pg 
6796) and agreed to on-site. 
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13.—Airleg Conditions of Work. 
Any Airleg mining or operation of Bazooka or Kempie 

air-operated drills at operations during the term of this 
Schedule will continue to be done on current conditions of 
work. 

This Schedule does not affect Airleg miners or operators 
of Bazooka or Kempie air-operated drills in any way. 

14.—No Precedent. 
This Schedule will not prejudice any claims made in 

regard to payment or conditions for the implementation of 
continuous mining at the operations. Any variation to the 
Parent Awards arising out of Matter No. 1108 of 1992 and 
related Matters, will be backdated to the commencement of 
the continuous roster at each of the mines identified in 
Clause 3.—Scope hereof. 

15.—Start Date. 
The starting date of this Schedule will be as and from the 

date of this Order. 
The operation of this Schedule shall be subject to: 

(1) The completion of an inspection of the Junction 
and Lanfranchi/Schmitz ventilation systems (vol- 
ume and quality) by a consultant and the prepara- 
tion of a report; and 

(2) Substantial progress taking place in addressing 
working conditions and working environment 
issues at the Junction and Lanfranchi/Schmitz 
mines. 

16.—Term and Replacement of this Schedule. 
This Schedule shall come into force (subject to Clause 

15.—Start Date hereof) on and from the date of this Order 
and shall continue until replaced by either another Schedule, 
or the date of issuing of Orders by the Commission in Matter 
No. C 20 of 1994 and related Matters. 

17.—Parties Bound. 
The parties bound shall be The Australian Workers' 

Union, West Australian Branch, Industrial Union of Work- 
ers and its members at the operations, and Western Mining 
Corporation Ltd. 

18.—Liberty to Apply. 
The parties have liberty to apply on 48 hours' notice 

should: 
(1) any issues not addressed in this Order arise on the 

commencement of operations at the Coronet 
Mine; or 

(2) no agreement be arrived at as to the piece rate 
applicable to any of the Mines referred to in 
Clause 3.—Scope hereof. 

(3) there be lack of substantial progress in addressing 
working conditions and working environment 
issues as provided in Clause 15.—Start Date 
hereof. 

(4) in the event of any disagreements on the level of 
pay. 

APPENDIX A 
Rosters for Kambalda Nickel and Gold Mines 

ROTATING 12 HOUR ROSTERS 
Four crews, average 42 hours-week, 8 week cycle 
Weeks 1-3 
Crew MTWTFS SMTWTFS SMTWTFS S 

1 DDNN DDNN DDNN — 
 2 DDNN -DDNN DDN 
3  DDNN DDNN D 
4 NN DDNN DDNN  

Weeks 4-6 
Crew MTWTFS SMTWTFS SMTWTFS S 

1  -DDNN — — DDNN DD 2 N DDNN DDNN  
3 DNN DDNN DDNN  
4 — DDNN DDNN DDNN 

Weeks 7-8 
Crew M T W T F S S M T W T F S S 

1 N N _ _ — D D N N _ _ 
_ 

2 D D N N         D D N N —   
3   — D D N N       — D D N N 
4 — — — — D D N N — — — — D D 

Notes: 
1. 42 hours-week on average. 
2. Maximum of two consecutive nights, followed by 

96 hours off. 
3. In an 8 week cycle there are two full weekends off, 

four are partially off and two are worked. 
4. An average of 14 shifts in 4 weeks. 
5. Four shift block has a 24 hour break in the middle 

to allow recovery time. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Mining Corporation Limited. 
No. C 20 of 1994 Incorporating No. 1522 of 1991 and No. 

1108 of 1992. 
COMMISSIONER J.F. GREGOR. 

27 April 1994. 
Direction. 

WHEREAS on the 11th and 12th of April 1994, the 
Commission conducted conferences for Directions interloc- 
utory to the proceedings in Applications 1522 of 1991 and 
1108 of 1992; and 

Whereas at the conference held on the 12th of April 1994, 
the parties reached agreement on the terms of Directions 
which, inter alia, would provide for the exchange of the 
outline of arguments, the statement of evidence of any 
witness the parties propose to call at hearing and copies of 
any documents on which the parties intend to rely by, on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, by the 26th of April 
1994, and by Western Mining Corporation Limited the 6th 
of May 1994; and 

Whereas the parties agreed with the inclusion in the Order 
of all of the terms described in the Minute of Proposed 
Direction with the exception of an Order in the following 
terms, that is "The statement of any witness filed and served 
in accordance with these Directions stand as the evidence 
in chief of that witness unless otherwise directed"; and 

Whereas the Commission indicated to the parties that it 
would consider, after the hearing of the submissions of 
Counsel, whether the disputed provision would be included 
in the Order; and 

Whereas the Commission has had the advantage of 
reading the Decision of the Full Bench in Burswood Resort 
(Management) Ltd (Appellant) and The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch (Respon- 
dent), Application No. 224 of 1994 issued on the 12th of 
April 1994 (unreported) in which the Full Bench noted that: 

"Firstly, it should be said that the Commission is not 
a tribunal of pleading, and therefore that interlocutory 
matters which relate to matters akin to pleadings do not 
require the same rigid application of principles that 
pleadings do in a court of pleading. The objects forbid 
that (see S.26(l)(a) of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"), 
and a requirement that the Commission act, inter alia, 
without regard to technicalities or legal form."; and 



Whereas it is the Commission's view that the disputed 
Direction is of the same nature as the type of Order under 
discussion in the said Decision of the Full Bench and its 
comments are apposite to the matter herein; and 

Whereas the Commission has indicated to the parties that 
it understands their intent in seeking the Directions is to 
provide for an expeditious and time managed resolution of 
the debate between; and 

Whereas it is also the Commission's view that it is the 
intention of the parties that the statement of evidence of each 
and every witness that is exchanged would, for the main 
part, be the statement of evidence relied on as evidence in 
chief in the proceedings; and 

Whereas it is the Commission's view that the decision 
about such matters should be made if and when a difficulty 
arises during hearing and therefore the disputed section is 
not necessary to ensure the Directions will provide an 
efficient tool for expedition of the matters before the 
Commission; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and in 
particular in Section 27(1), hereby makes the following 
Directions: 

1. That The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
(AWU) file and serve on Western Mining Corpo- 
ration Limited's (WMC) solicitors: 

(a) an outline of argument; 
(b) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(c) a copy of any document on which it intends 
to rely 

by no later than the 26th of April 1994. 
2. That WMC file and serve on the AWU office: 

(a) an outline of argument; 
(b) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(c) a copy of any document on which it intends 
to rely. 

by no later than the 6th of May 1994. 
3. That the AWU, in reply, file and serve on WMC's 

solicitors: 
(a) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(b) a copy of any document on which it intends 
to rely. 

4. That there be liberty to either party to apply on 48 
hours' notice for leave for such further directions 
as are necessary. 

5. That the application be otherwise listed for 
hearing in Kalgoorlie on dates to be fixed. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch; Metals and Engineering Workers' 
Union—Western Australian Branch; Australian Electrical, 

Electronics. Foundry and Engineering Union (Western 
Australian Branch) 

and 
CSBP and Farmers Limited. 

No. C 128 of 1994. 

COMMISSIONER A.R. BEECH. 
21 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: On 30th March 1994 The Austra- 
lian Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (ALHMWU) lodged an application for an urgent 
compulsory conference in the Commission. The schedule to 
the application is as follows: 

"The Union requests an urgent compulsory confer- 
ence to discuss an escalating industrial dispute with 
CSBP and the members of unions on site. 

The members have been pursuing improvements in 
conditions and wages through enterprise bargaining. 

The company have steadfastly refused to accede to 
the claim. 

Over the weekend the company couried an offer to 
meet the union's claims and other improved benefits 
but only on the condition that individuals enter 
Workplace Agreements as defined by the Workplace 
Agreements Act 1993. 

The information the company has provided reveals 
that they are financially placed to meet all claims and 
prepared to enter agreements to pay improved benefits. 

The Union's members, the majority of whom prefer 
award regulation, have now directed the Union to seek 
the assistance of the Industrial Relations Commission 
to establish an enterprise award." 

By agreement between the parties the conference was set 
down for Friday 8th April 1994. At the commencement of 
the conference the Commission formally joined the Metals 
and Engineering Workers' Union—Western Australian 
Branch (MEWU) and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) (AEEFEU) as joint applicants. 

The respondent company sought leave to be represented 
by counsel for the purpose of arguing that the Commission 
did not have the jurisdiction to deal with the matter notified 
in the schedule. The Hon Minister for Labour Relations also 
sought leave to intervene in the proceedings to similarly 
argue that the Commission did not have jurisdiction in this 
matter. There was no objection to leave being granted for 
that purpose to both Mr Lucev and Mr Home respectively. 
The Commission then heard the arguments of all parties and 
the Hon Minister for Labour Relations on the question of 
the Commission's jurisdiction (see Springdale Comfort v. 
BTA (1986) 67 WAIG 325). 

At the conclusion of the submissions the Commission 
made the following verbal ruling. (The parties are requested 
to note that the ruling which follows has been edited 
grammatically by the Commission.) 

"The Commission has before it an application for 
a compulsory conference initiated by the three appli- 
cant unions against the respondent. 

It is clear from the authorities that a compulsory 
conference can only be held about an industrial matter 
as that is defined in the Act. In that context a challenge 
to the jurisdiction of the Commission has been raised 
by the respondent. 



I find that there is an industrial matter as between the 
three unions and CSBP in respect of all of their 
members who have not signed a workplace agreement 
with the respondent." 

The Commission now sets out its reasons for that ruling. 
The attention of the Commission was drawn by the 

respondent to Part 1A Effect Of Workplace Agreements Act 
1993 On This Act. This Part was inserted by amendment No. 
15 of 1993 which came into effect on 1st December 1993. 
The Commission sets out below the provisions of Sections 
7B, 7C and 7D of that Part. 

Definitions of 7B. Where any employer and any 
"employer" and employee are parties to a workplace 
limited 66 agreement, they are not, in relation to 

one another, within the definitions of 
"employer" and "employee" respec- 
tively in section 7(1). 

Definition of 7C. (1) Where any employer and any 
"industrial employee are parties to any workplace 
matter limited agreementi a matter that is part of the 

relationship between that employer and 
that employee— 

(a) is not— 
(i) an industrial matter; or 
(ii) capable of being agreed 

to be an industrial mat- 
ter, 

for the purpose of either of the 
definitions of "industrial 
matter" in section 7 (1); 

(b) is not capable of being deter- 
mined under section 24 (1) to 
be an industrial matter; and 

(c) cannot be referred to the 
Commission under section 
80ZE. 

(2) Subsections (3) and (4) of section 
34 do not apply to a determination that 
is made contrary to subsection (l)(b) or 
to any proceeding based on that deter- 
mination, and in the determination of 
any application for a prerogative writ or 
declaratory judgment no regard shall be 
had to the existence of any right of 
appeal under this Act. 

(3) Subsection (1) also applies 
where— 

(a) a workplace agreement has 
expired; and 

(b) an arrangement is in force 
between the parties to that 
agreement of the kind referred 
to in section 19 (4) (b) of the 
Workplace Agreements Act 
1993, 

except to the extent that the employer 
and any employee agree that any matter 
is to be treated as an industrial matter 
between them. 

Powers in 7D. (1) Where any employer and any 
Section 44 employee are parties to— 
excluded " , , 

(a) an agreement that has been 
lodged for registration as a 
collective workplace agree- 
ment under Division 4 of Part 
2 of the Workplace Agree- 
ments Act 1993; or 

(b) a workplace agreement that is 
in force under that Act, 

the powers in section 44 shall not be 
exercised by the Commission— 

(c) to summon that employer or 
employee under that agree- 
ment to attend at a conference 

in relation to any matter (in- 
cluding industrial action) af- 
fecting, relating to or arising 
out of— 
(i) that agreement; or 
(ii) if that agreement has ex- 

pired or is about to ex- 
pire, the making of a new 
workplace agreement in 
its place; 
or 

(d) to deal with any matter affect- 
ing, relating to or arising out 
of— 
(i) the relationship of that 

employer and that em- 
ployee while that agree- 
ment is in force; or 

(ii) that agreement after it 
has expired, unless the 
agreement provides for 
the Commission to do so. 

(2) Without limiting paragraph (b) of 
subsection (1), that subsection ceases to 
apply to an agreement that has been 
lodged as mentioned in paragraph (a) of 
that subsection— 

(a) on the refusal of registration 
and the expiration of the time 
for appeal against that refusal; 
or 

(b) if such an appeal is com- 
menced, on the disposition of 
the appeal that does not result 
in registration of the agree- 
ment or on the appeal being 
discontinued or dismissed for 
want of prosecution. 

The respondent also drew the attention of the Commission 
to S.26A which similarly was inserted by those previous 
amendments. It is set out below. 

Workplace 26A. In the exercise of its jurisdiction 
agreements not the Commission shall not— 
to be taken into . 
account (a) receive m evidence or inform 

itself of any workplace agree- 
ment or any provision of a 
workplace agreement; or 

(b) award particular conditions of 
employment to employees 
who are not parties to a 
workplace agreement merely 
because those conditions 
apply to any other employees 
who are parties to a workplace 
agreement. 

The Commission was informed by the respondent that in 
excess of 250 of its employees have signed workplace 
agreements with the respondent and these have been lodged 
for registration under the Workplace Agreements Act 1993. 
The attention of the Commission was drawn to s.l9(2) of 
the Workplace Agreements Act 1993 which states: 

"19(2) Subject to sections 27 and 33, an individual 
workplace agreement has effect when it has been 
signed by the parties to the agreement, or from any 
later day provided for in the agreement." 

Sections 27 and 33 were said not to be presently relevant 
and the Commission was given to understand that there is 
not any later day provided for in the agreement or 
agreements. The provisions of s.l9(2) of the Workplace 
Agreements Act 1993 that a workplace agreement "has 
effect" when it has been signed by the parties was compared 
with the wording in s.33 of that Act to demonstrate that a 
workplace agreement signed with the respondent came into 
force notwithstanding that registration of that agreement has 
not yet been effected. It was argued that pursuant to 



s.7D(l)(b) the Commission was not able to exercise its 
powers under s.44 in relation to the respondent and any of 
its employees. This was said in the context of a meeting of 
the employees called by the applicants apparently in 
response to the respondent's offers of workplace agreements 
and the resolution of that meeting to hold discussions with 
the respondent. It was argued therefore that this application 
before the Commission arose out of an offer of workplace 
agreements and in particular out of workplace agreements 
which have been signed by more than 250 employees. 
Therefore the Commission did not have jurisdiction because 
a matter that is part of the relationship between the 
respondent and an employee party to a workplace agreement 
is not an industrial matter for the purposes of the Act and 
the applicants were pursuing issues resulting from the 
workplace agreements offered by the respondent. 

In this regard the respondent drew the Commission's 
attention to the restrictions imposed upon the Commission's 
jurisdiction by 26A. The respondent was at pains to ensure 
that the Commission was not informed of the content of the 
workplace agreement offered by the respondent. 

The respondent concluded its submissions by requesting 
that if the Commission was minded to rule against its 
submission it requested an adjournment for the purpose of 
putting formal submissions to the Commission in this matter 
on the question of jurisdiction. 

On behalf of the Hon Minister for Labour Relations Mr 
Home supported the submissions of the respondent as also 
representing the submissions of the Hon Minister. 

The Commission then heard the applicants in reply. The 
applicants informed the Commission that the majority of 
their members were not signatories to a workplace agree- 
ment. Thus they and their conditions of employment were 
still within the jurisdiction of the Commission. In the case 
of the ALHMWU the Commission was informed that there 
were approximately 200 of its members who have not signed 
a workplace agreement. In the case of the MEWU the 
Commission was informed that there were approximately 
100 of its members who had not signed a workplace 
agreement. In the case of the AEEFEU there were 
approximately 20 of its members who had not signed. The 
applicants were in dispute with the respondent regarding the 
wages and conditions of employment of those persons. 

The applicants drew attention to a difference in wording 
between the two Acts whereby the Commission's jurisdic- 
tion in s.7D is affected where any employer and an employee 
are parties to a workplace agreement that is "in force" 
under the Workplace Agreements Act 1993 whilst under the 
Workplace Agreements Act 1993 s.19(2) refers to an 
individual workplace agreement having "effect" when it 
has been signed by the parties. The applicants argued that 
the difference in wording raised a doubt as to whether the 
Commission's jurisdiction was in fact excluded because the 
workplace agreements had not been registered. The appli- 
cants informed the Commission that the issues about which 
there was a dispute between the parties had been subject to 
negotiations for months, well prior to the initiative of the 
respondent regarding workplace agreements. Those negotia- 
tions had reached an impasse. From time to time over this 
period there had been bans and limitations in force. 

Due to the nature of the proceedings the Commission has 
attempted to address in summary form the salient points of 
both parties' submissions to the Commission. 

With respect to the respondent, the issue of the 
Commission's jurisdiction is to be approached in the 
following manner. The application on its face discloses a 
dispute between the applicants and the respondent regarding 
"improvements in conditions and wages through enterprise 
bargaining". Such a matter is demonstrably an industrial 
matter under the Industrial Relations Act 1979 and it was 
not argued otherwise. It was argued however that the effect 
of the Workplace Agreements Act 1993 and the correspond- 
ing amendments relating to that Act which have been made 
to the Industrial Relations Act 1979 operate so as to make 
those matters not now part of the Commission's jurisdiction. 

I accept for the purposes of this matter that the 250 
workplace agreements are individual agreements under s. 10 
of the Workplace Agreements Act. It was not suggested 
otherwise. 

I also accept for the purpose of this matter that the 
workplace agreements which are signed have been lodged 
for registration. It was not suggested otherwise. A workplace 
agreement has effect while it is lodged and until registration 
is refused (s.33(l) of the Workplace Agreements Act). 

There would appear to be little difference in practice 
between a workplace agreement that is "in force" and a 
workplace agreement which ' 'has effect''. The restriction on 
the Commission's jurisdiction is where any employer and 
any employee are parties to a workplace agreement (s.7B,7C 
and 7D IRA). An employer and an employee would be 
parties to a workplace agreement whether it is in force, or 
whether it has effect. The restriction on the Commission's 
jurisdiction thus imposed should, in the Commission's view, 
be read narrowly. That restriction cannot apply to the 
employer and any of its employees who are not parties to 
a workplace agreement. The Commission has been informed 
by the applicants of numbers of employees who are not 
parties to a workplace agreement with the respondent. 
Therefore those employees continue to be employees, and 
the respondent continues to be an employer, for the purposes 
of the Industrial Relations Act 1979. 

By s.7C a matter that is part of the "relationship" 
between any employer and any employee who are parties to 
any workplace agreement is not an industrial matter for the 
purposes of the Industrial Relations Act 1979. It was argued 
by the respondent that, to the extent that the applicants' 
claimed improvements in wages and working conditions 
were matters part of the relationship between parties to a 
workplace agreement, those claimed improvements are not 
an industrial matter for the purpose of the Act. Putting to 
one side the interesting question of how the Commission is 
to be made aware of "a matter that is part of the 
relationship" when the Commission is not, in the exercise 
of its jurisdiction, to receive in evidence or inform itself of 
any workplace agreement or any provision of a workplace 
agreement, the restriction on the Commission's jurisdiction 
in s.7C relates to a matter that is part of the relationship 
between that employer and that employee. 

The restriction is thus itself restricted only to the 
employer and employee concerned who are parties to the 
workplace agreement. It cannot be read so as to exclude 
from the definition of industrial matter an issue between any 
other employee and the employer merely because a 
condition of employment in dispute is contained within 
somebody else's workplace agreement. By analogy, if 
somewhere in a workplace agreement between an employer 
and an employee there was a condition of employment 
regarding an hourly rate of pay, to adopt the respondent's 
argument would be to conclude that a dispute between 
another employee and another employer regarding an hourly 
rate of pay is not an industrial matter. It would lead to an 
absurdity. Nor is there an intention in the words of s.7C to 
restrict the analogy only to a dispute between another 
employee and the first-mentioned employer. 

Section 7B only deems any employer and any employee 
who are parties to a workplace agreement not to be within 
the definitions of "employer" and "employee" in relation 
to one another. Section 7D(l)(c) requires the Commission 
not to exercise its powers in s.44 to summon that employer 
and that employee to attend a conference. Those provisions 
are restricted to the parties to the workplace agreement. It 
applies to an employer only in the employer's capacity as 
an employer party to that workplace agreement and not in 
any other capacity as an employer. 

The provisions of s.26A(b) indicate that conditions of 
employment applicable an employee who is party to a 
workplace agreement are "industrial matters'' except for the 
relationship between that employee and the employer. That 
is because they may be awarded by the Commission to other 
employees who are not parties to a workplace agreement but 
not merely because those conditions apply to any other 
employees who are parties to a workplace agreement. The 
Commission rejects the argument put by the respondent. 



The Commission therefore determines that there is 
jurisdiction in relation to the matters notified in the schedule 
between the applicants and the respondent in respect of any 
or all of the applicants' members who have not signed a 
workplace agreement. 

The Commission refused the request of the respondent to 
adjoum the proceedings in order to permit opportunity for 
formal argument on the challenge to the Commission's 
jurisdiction. The Commission had been informed that there 
is a dispute between the parties which has manifested itself 
in bans and limitations. The Commission having determined 
that it does have jurisdiction and given the role of the 
Commission to prevent and settle industrial disputes, the 
Commission continued the conference proceedings in order 
to at least establish a framework for the parties to commence 
or continue negotiations towards an agreement. This should 
have the effect of preventing any further deterioration of 
industrial relations. 

Following the Commission determining the issue of its 
jurisdiction the Hon Minister for Labour Relations was 
granted leave to withdraw from the proceedings. Further, 
and with reference to s.31 of the Act, the Commission, after 
hearing further from the parties, refused leave for the 
respondent to be represented by a legal practitioner in the 
proceedings. In doing so the Commission was not of the 
opinion that the presence of a legal practitioner would assist 
in the resolution of the matter. Indeed, given the objection 
of the applicants to the presence of a legal practitioner, the 
Commission formed a positive opinion that the presence of 
a legal practitioner would not assist in the resolution of the 
matter. In this regard the Commission notes the observation 
of the Full Bench that "One would think it would be quite 
infrequent, for example, for counsel to seek audience at the 
conciliation stage" (Western Mining Corporation v. AWU 
and Others (1990) 70 WAIG 3525 at 3526). 

Appearances: Ms S. Jackson and with her Mr G. 
Thompson on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch. 

Mr K. Peckham on behalf of the Metals and Engineering 
Workers' Union—Western Australian Branch. 

Mr O. Wood on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch. 

Mr T. Lucev (of counsel) and with him Ms L. Crowe and 
later Mr T. Hurley and Mr G. Waldon on behalf of the 
respondent. 

Mr S. Home on behalf of the Hon Minister for Labour 
Relations (intervening). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sir Charles Gairdner Hospital 

and 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch. 
No. C 142 of 1994. 

and 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. C 143 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 April 1994. 

Order. 
1. A conference pursuant to Applications C142 and C143 

of 1994 (with S.C.G.H. and the Union as Applicants 
respective] ty) was held on Thursday, 14th April 1994. 

2. The Union and the hospital are in dispute over proposed 
changes to Orderlies services which were to be implemented 
with effect from 7.00am Monday, 18 April, 1994. 

3. In summary, the Union's grievances go to a reduction 
in the number of Orderlies, allegations concerning unsafe 
and unreasonable work practices associated with proposed 
revised rostering. 

For the Hospital's part, the changes proposed have been 
known and the availability of discussion has been open to 
the Union and the Orderlies for many months. There will be 
no change in duties of Orderlies but the team approach to 
Orderlies services will facilitate changes necessary at the 
hospital to assist in increasing efficiency an redirecting 
resources so that patient services can be maintained and 
improved. An undertaking was given about income mainte- 
nance but the Hospital's position on the number of Orderlies 
was fixed given the comprehensive review of services 
already undertaken. 

4. The Commission, as presently constituted, formulated 
a recommendation which was accepted by the Union but was 
rejected by the Hospital. 

On Friday 15 April, the parties were advised that the 
conference would resume at 8.00am Monday, 18 April and 
the arbitration was set down for Friday, 22nd April. 
Discussions took place between the parties on Saturday 16th 
April, however settlement was not reached. 

5. The conference before the Commission resumed on 
Monday, 18th April. The Hospital advised that it had 
deferred the introduction of changes to the service provided 
by Orderlies until 7.00am Thesday, 19th April. 

In the course of conference proceedings on 18 th April the 
parties were informed it was the Commission's intention to 
commence and conclude the hearing on Friday, 22nd April 
and to had down its decision on Monday, 25th April. 

6. At the conference on Monday morning, the Commis- 
sion explored the possibility of further conciliation in the 
context of resolving the dispute or in the alternative, of the 
parties reaching an agreement on the provision of Orderlies 
services pending the outcome of arbitration. Neither was 
forthcoming. 

7. The Hospital informed the conference that administra- 
tive arrangements were in place for the ward-based 
Orderlies services to commence at 7.00am Tuesday, 19th 
April and that it had been a major logistical exercise to defer 
the implementation from Monday. 

8. It is the Hospital's position that in the public interest 
and, more particularly, that of patient care, that revised 
arrangements for Orderlies services commence at 7.00am on 
Thesday, 19th April. To facilitate arbitration, the Hospital 
will now maintain the existing rostering arrangements and 
its commitment to income maintenance (which is under a 
more general undertaking to apply this policy for 3 months). 
The Hospital will also maintain die number of Orderlies on 
the roster—pending the outcome of arbitration. It considers 
that to do this there will need to be agreement between the 
parties on the terms of temporary employment. 

9. The Union maintains the position that changes to 
arrangements for Orderlies services ie. from the "call- 
room" to ward-based location, does involve changes in 
duties. It will necessitate Orderlies performing functions 
previously undertaken by the 'Hygiene Orderly' and the 
'Lift and Thm Team'. It will involve revised procedures 
where cardiac arrests occur 'on-site' as distinct from the 
hospital proper. In addition, there is the problem of the floor 
surface in the Watling Street precinct and the absence of 
knowledge about ward routines in which Orderlies are 
expected to be familiar. 

The Union reiterated its commitment to change. 
In the Union's view (reflecting the concerns of Orderlies), 

all of this amounts to a significant degree of confusion which 
will impact upon patient care. The Hospital refutes this and 
states that further delay beyond Thesday in implementing 
arrangements which were in place for the provision of 
services will be detrimental to the delivery of patient care. 



The issue at this time is how best to establish a position 
to prevent any deterioration of industrial relations until the 
issues associated with the Hospital's decision to reorganise 
the provision of services by Orderlies at S.C.G.H. have been 
arbitrated. This consideration necessarily encompasses the 
public interest and also the possibility that while time exists 
the initiative for conciliation remains open. 

I am mindful of the hospital's undertakings to maintain 
existing rosters—both in terms of the hours of individuals' 
work times and the number of Orderlies required to fill the 
roster, and of the commitment to maintaining the Orderlies' 
levels of income. 

10. I am also cognizant of the Hospital's statutory 
responsibility for patient care. At this time I am not disposed 
to interfere with any arrangements which go to the way 
patient care will be delivered from 7.00am Tuesday 19th 
April. However, it is incumbent upon the hospital to ensure 
that all Orderlies are familiar with the routines of wards in 
which they will be located. As always there must be the 
availability of expert advice where work requirements 
involve hygiene and safety procedures. These should be 
addressed when briefing is undertaken on the logistics and 
work requirements of the ward team orientation. 

These interim arrangements are without prejudice to the 
determination of permanent arrangements proposed by the 
Hospital under revised rostering and reduced staff numbers. 

11. To facilitate arbitration the Commission requires the 
preparation of the following documentation within the time 
frames identified: 

(a) A complete set of the proposed rosters compiled 
by Sir Charles Gairdner Hospital. 

(b) A complete set of the old rosters which operated 
at the Hospital. 

(c) A copy of the Task-Force Review as it relates to 
Orderly Services. 

(d) Details of Projected Savings which the Hospital 
considers will be made under the revised rosters. 

(e) Copies of old and new Orderlies job descriptors. 
(f) The terms of reference under which the Booz 

Allen consultancy was conducted. 
Documentation pursuant to items (a)—(f) inclu- 
sive is to be prepared by the Hospital and provided 
to the Commission and the Union no later than 
1.00pm Tuesday 19 April, 1994. 

(g) Department of Occupational Health Safety and 
Welfare assessment of bed movements at Sir 
Charles Gairdner Hospital. 

(h) Workers Compensation documentation for Order- 
lies and those providing nursing services over the 
past four (4) years. 

Documentation pursuant to items (g) and (h) 
inclusive is to be prepared by the Hospital and 
provided to the Commission and to the Union no 
later than 5.00pm on Wednesday 20 April, 1994. 
If this documentation is not available or will not 
be available within the time frame the Commis- 
sion is to be informed as soon as it is apparent. 

(i) The Hospital is to provide to the Commission and 
to the Union, details of bench marks adopted by 
Booz Allen for the review of Orderly services at 
Sir Charles Gairdner Hospital. Such information 
cannot identify the Bench Mark Hospitals but will 
give a general description of bed numbers, 
location (city, metropolitan or country) and 
medical services (inpatient and outpatient serv- 
ices). 

(j) The parties are to provide written statements to the 
Commission no later than 1.00pm Thursday 21 
April, 1994 on the sequence of discussions and 
negotiations under Structural Efficiency Principle 
up to the point where the Hospital decided to 
implement the recommendations of the Review. 

(k) No later than 1.00pm Thursday 21 April, 1994 the 
Hospital is to provide a written statement on the 

steps taken to implement the Review with respect 
to Orderly services. 

(1) No later than 1.00pm Thursday 21 April, 1994 the 
Union is to provide a written statement on the 
steps taken to negotiate and conciliate the implem- 
entation of change since the Hospital's decision 
to implement the Review became known to the 
Union. 

(m) No later than 1.00pm Thursday 21 April, 1994 the 
Hospital is to provide a written timetable for 
changes to other work areas/services under the 
Review. 

(n) By close of business Wednesday 20 April, 1994 
the Hospital is to advise each Orderly and the 
Union of the level of income which will be 
maintained under the Hospital's commitment. It 
is understood that the Hospital has given a 
commitment to income maintenance for 3 months 
and that this matter is the subject of an application 
by the Union (Matter No. 400 of 1994). 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

A. That conditional upon the Hospital's undertaking 
to maintain the level of Orderlies' income, to 
maintain the existing rostering of hours and 
availability for work for each Orderly and to 
maintain the existing establishment of Orderlies 
on the roster, the Hospital is free to organise the 
location of Orderlies as it sees best accommodates 
the delivery of patient care. Where Orderlies are 
to be located as part of a ward team, the Hospital 
will conduct briefings for the Orderlies on the 
ward routine and their work requirements. Expert 
advice is to be available to Orderlies where issues 
affecting hygiene and safety arise. 

B. That to facilitate preparation for arbitration to be 
conducted on Friday 22 April and to be concluded 
that day so that the parties can be informed of the 
outcome on the morning of TUesday, 26th April, 
S.C.G.H. will make the following members of 
staff available to the Union on a reasonable basis 
during their normal working hours without loss of 
earnings: 

• ALAN BURGESS 
• GORDON MITCHELL 
• ROSS BROWN 
• BRUCE TURNER 
• FRANK DUFFIN 
• PETER KROLL (PROXY ROD WILLS) 
• ALAN KILEY 
• PETER PROUT 
• TREVOR WHITE 
• STEVE VARIAN. 

C. That in line with the agreement of the parties, the 
Hospital shall be free to recruit the number of 
temporary employees necessary to give effect to 
its commitments to maintain the establishment of 
the Hospital's Orderlies at 131. This shall be the 
establishment for the purpose of paragraph A 
above. 

The Hospital shall record the terms of appoint- 
ment together with the names of the recruits and 
shall forward that information to the Union before 
the temporary employees commence employment. 

(Sgd.) W.S COLEMAN, 
[L.S.] Chief Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 

No. CR 367 of 1993. 
COMMISSIONER A.R. BEECH. 

13 January 1994. 
Reasons for Decision. 

Preliminary Point. 
THE COMMISSIONER: On 13 August 1993 the Applicant 
union sought "a section 23 conference" because it 
understands that the Respondent union has recruited as 
members persons employed as floor coverers on building 
sites. The Commission treated the application as being 
properly an application for a conference pursuant to section 
44 of the Industrial Relations Act 1979. When agreement 
was not able to be reached at that conference, the 
Commission required the secretaries of the Applicant and 
the Respondent to meet to discuss the issues. 

The issue remained unresolved however and the Appli- 
cant requested that the matter be listed for hearing. 
Accordingly the Commission referred the matter for hearing 
and determination pursuant to section 44(9) of the Act. The 
matter referred reflects the original claim of the Applicant 
and it is set out below. 

The applicant union claims that members employed 
as floor coverers on building sites have been enrolled 
as members of the respondent union. 

The applicant union objects to this and seeks the 
following orders: 

1. That The Australian Builders' Labourers' 
Federated Union of Workers, Western Aus- 
tralian Branch (hereinafter the respondent) 
has no constitutional right to enrol persons 
who are qualified or employed as floor 
coverers wherever they be employed. 

2. That the customary range of work done by 
floor coverers is that as defined in the 
Furniture Trades Industry Award No. A 6 of 
1984. 

3. That the Building Trades Award 1968 and 
the Building Trades (Construction) Award 
1987 have no application to persons qualified 
or employed as floor coverers. 

4. That The Forest Products, Furnishing and 
Allied Industries Industrial Union of Work- 
ers, W.A. (hereinafter the applicant) has 
exclusive constitutional rights to enrol as 
members persons who are qualified or em- 
ployed as floor coverers and exclusive award 
coverage of such persons. 

5. The respondent by itself or by its servants or 
by its agents or by its members or otherwise 
is hereby restrained from recruiting or at- 
tempting to recruit or enrolling or attempting 
to enrol persons who are qualified or em- 
ployed as floor coverers wherever they be 
employed. 

6. That the respondent by itself or by its 
servants or by its agents or by its members 
or otherwise is hereby restrained from en- 
couraging, enticing or coercing the employer 
of a person who is qualified or employed as 
a floor coverer to engage or pay that person 
on a basis other than as a floor coverer. 

7. That the respondent by itself or by its 
servants, or by its agents or by its members 
or otherwise is hereby restrained from re- 
cruiting or attempting to recruit or enrolling 
or attempting to enrol any person who is 
eligible for membership of the applicant. 

The respondent objects to and opposes the claim. 
When the matter came on for hearing on 6 December 1993 

the Respondent raised a number of preliminary points. These 
Reasons for Decision are the determination of the Commis- 
sion of those preliminary points. 

The first point raised by the Respondent concerns the 
amendment to the Act in section 72A which resulted from 
the Industrial Relations Amendment Act No. 15 of 1993 and' 
which came into effect on 1 December 1993. The 
Respondent submits especially in relation to orders 1 to 4 
sought by the Applicant that these are matters which are now 
required to be dealt with by a Full Bench rather than a 
Commissioner sitting alone. Section 72A states, relevantly, 
as follows: 

(2) An organization, an employer or the Minister may 
apply to the Full Bench for an order— 
(a) that an organization has the right, to the 

exclusion of another organization or other 
organizations, to represent under this Act the 
industrial interests of a particular class or 
group of employees employed in an enter- 
prise who are eligible for membership of the 
organization; 

(b) that an organization that does not have the 
right to represent under this Act the industrial 
interests of a particular class or group of 
employees employed in an enterprise has that 
right; 

(c) that an organization does not have the right 
to represent under this Act the industrial 
interests of a particular class or group of 
employees employed in an enterprise who 
are eligible for membership of the organiza- 
tion. 

The argument of the Respondent, as I understand it, is that 
the jurisdiction of the Commission to be found in section 23 
of the Act is a jurisdiction which is exercised "subject to 
this Act". Therefore the jurisdiction of a Commissioner 
sitting alone to deal with what otherwise is an industrial 
matter is restricted if there is a provision within the Act 
which is directed to that industrial matter requiring it to be 
dealt with by a Full Bench. It was not argued that the matter 
referred for hearing and determination was not otherwise 
properly before the Commission other than in one respect 
to which I shall turn subsequently. Therefore, accepting for 
the moment that the matter referred for hearing and 
determination is an industrial matter and properly before the 
Commission, the resolution of the preliminary point lies in 
determining whether or not the provisions of section 72A 
deal with the application which has been made. 

The application which has been made seeks seven orders. 
Whilst the overall application seeks those orders in relation 
to the employment of floor coverers and the issue of the 
eligibility of floor coverers to be members of either the 
Applicant or the Respondent, the orders cover a number of 
different issues. Order one requires an examination of the 
constitutional rule of the Respondent and an interpretation 
of whether floor coverers are able to be enrolled by it. Order 
four requires a similar examination of the constitutional rule 
of the Applicant with regard to floor coverers. In both cases 
what is being sought effectively requires an interpretation 
of an existing rule. Nothing further is required. It is not an 
examination relating to a particular enterprise as that is 
defined in section 72A(1). It does not require the Commis- 
sion to give consideration to which of two or more 
organisations should be given the right, to the exclusion of 
those other organisations to represent the industrial interests 
of a particular class or group of employees employed in an 
enterprise who are eligible for membership of die organisa- 
tion (c.f. section 72A(2)(a)). It does not require the 
Commission to consider awarding the right to represent 
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under the Act the industrial interests of a particular class or 
group of employees employed in an enterprise to an 
organisation that does not have the right to represent them 
or to remove that right from an organisation which does have 
the right to represent them (c.f. sections 72A(2)(b)&(c)). 
Indeed it is quite clear that the Commission sitting alone is 
not able to alter an existing constitutional rule or to make 
an order which would have that effect (UFTIU v. CMEWU 
(1990) 70 WAIG 2108). 

The orders sought in paragraphs two, three, and part of 
four require the Commission to effectively interpret whether 
or not each of three awards of the Commission currently 
apply to floor coverers and that the customary range of work 
done by floor coverers is that as defined in one of them. In 
the course of a section 44 matter, unless the question is a 
bald interpretative matter, the Commission is entitled to 
interpret an award or any other document before it (Crewe 
and Sons v. AMWSU (1989) 69 WAIG 2623 at 2628). For 
the purposes of this matter, the Commission is not required 
to consider the issues of granting or removing from an 
organisation the right to represent the industrial interests of 
a particular class or group of employees employed in an 
enterprise (c.f. section 72A). 

The Applicant in paragraphs five, six and seven seeks 
consequential orders restraining the Respondent from, 
generally, recruiting or enrolling persons employed as floor 
coverers or from encouraging, enticing or coercing the 
employer of a person who is qualified or employed as a floor 
coverer to engage or pay that person on a basis other than 
as a floor coverer. Order seven seeks a more general restraint 
to be imposed upon the Respondent. The consideration of 
these issues does not involve the considerations which arise 
regarding the right to be given or removed from an 
organisation to represent the industrial interests of a 
particular class or a group of employees employed in an 
enterprise as that is defined. In none of the orders sought in 
paragraphs five, six and seven is the issue of industrial 
coverage and whether it is to be granted or removed from 
two or more competing organisations raised. 

On the issue which is before the Commission as currently 
constituted there is not an inconsistency between the 
jurisdiction to be exercised by the Commission sitting alone 
in this matter and the jurisdiction which the Act requires to 
be exercised by a Full Bench pursuant to section 72A. As 
the above analysis of the orders sought in this matter shows 
section 72A does not deal with the same issues. What is 
before the Commission requires an examination of and 
orders confirming and preserving the status quo. The 
Applicant does not seek any change from its understanding 
of the status quo. An application made pursuant to section 
72A is not directed to the status quo but rather to securing 
some change regarding an organisation's right to represent 
the industrial interests of a particular class or group of 
employees in an enterprise. In my view the Commission 
should be slow to find that a matter which is otherwise 
within the general jurisdiction of the Commission has been 
removed from that general jurisdiction by a later amendment 
to the Act unless it is abundantly clear that this is the 
intention of the amendment. Not only is it not clear that it 
is the intention of the amendment to remove to the Full 
Bench the resolution of a dispute such as is currently before 
the Commission, but as I have attempted to illustrate, the 
later amendment goes to different issues. Therefore the 
amendment in section 72A does not extend to the matter that 
is before the Commission as currently constituted. As there 
is no inconsistency between the matter that is before the 
Commission currently and section 72A, this preliminary 
point fails. 

The second preliminary point raised by the Respondent 
and which was referred to earlier in these reasons, is the 
submission of the Respondent that this matter is not properly 
before the Commission because it is a matter between two 
organisations and therefore it does not involve the relation- 
ship of employer and employee which is said to be 
fundamental to die jurisdiction of the Commission. It should 
be noted at once that this somewhat conservative view of 
the Commission's jurisdiction is not apparently shared by 
the Parliament. Section 12k itself envisages an application 

being brought by an organisation for an order seeking the 
right to the exclusion of another organisation or other 
organisations to represent the industrial interests of a 
particular class or group of employees employed in an 
enterprise, or indeed other like orders as set out in that 
section. If the making of an application concerning coverage 
of employees which will affect the rights of other 
organisations which currently have coverage of those 
employees, and where the application is not directed to an 
employer as a party to the application, is not seen by the 
Parliament as an industrial matter then appropriate steps 
would have been taken to ensure that it becomes an 
industrial matter by so prescribing it. 

Further I am far from convinced that a dispute between 
two organisations regarding the ability to enrol a class of 
employees is not an industrial matter for the purposes of the 
Act. An industrial matter is defined as meaning any matter 
affecting or relating to the work privileges, rights or duties 
of employers or employees in any industry. The definition 
of industrial matter is therefore quite wide and one could be 
forgiven for readily assuming that the rights of an employee 
employed as a floor coverer to belong to one or other of the 
organisations party to this application falls readily within 
that definition. When regard is had to the whole of the Act 
which provides in Division 4 of Part II for the registration 
and operation of organisations under the Act, and object 6(e) 
of the Act to encourage the formation of representative 
organisations of employers and employees and their 
registration under the Act then, within the context of this 
legislation, no alternative conclusion is reasonably open. 
This conclusion is quite consistent with the decision of the 
Industrial Appeal Court in Re TWU v. Hamersley Iron Pty 
Limited and Another (1973) 53 WAIG 1103; and the Full 
Bench in Re Australian Workers Union (1983) 63 WAIG 16 
and UFTIU v. CMEU (1990) 70 WAIG 2108. I find 
therefore that there is no substance to this second prelimi- 
nary point. 

The final preliminary point is the submission of the 
Respondent that the application is not within jurisdiction to 
the extent that it seeks "injunctive relief" from the 
Commission. With respect to the Respondent, the Commis- 
sion has found it difficult to understand the precise nature 
of this preliminary point in the absence of a clear 
understanding of what is meant by the term "injunctive 
relief". The Respondent appeared to be submitting that 
because the Act is silent about whether the Commission is 
able to order "injunctive relief" the Commission is not able 
to do so and is therefore unable to make orders restraining 
the Respondent in the manner which the Applicant seeks. 

A party making an application in the Commission is 
required to specify the relief sought (section 29A(1)). But 
the Commission is not restricted to the specific claim or to 
the subject matter of the claim (section 26(2)). Indeed the 
Commission is required to enquire into and deal with the 
industrial matter (section 23) and to determine the matter 
which has been referred to it according to equity, good 
conscience and the substantial merits of the case. As such, 
it is folly, in my respectful observation, to hold that the 
nature of the relief must be specified within the Act. That 
is not to say that in specific circumstances the powers given 
to the Commission to resolve certain disputes are not set out 
in the Act. 

For example the relief to be given by the Commission on 
an application for the true interpretation of an award is set 
out within section 46 of the Act. However in relation to the 
industrial matter which has been referred to the Commission 
on this occasion the relief sought has been specified. I am 
satisfied that the matter before the Commission is an 
industrial matter. The Commission is empowered to enquire 
into and deal with that industrial matter. The manner in 
which it deals with that industrial matter must depend upon 
the facts of the matter which has been referred to it. The facts 
of the matter and the requirements of section 26 of the Act 
will determine the relief which the Commission determines 
to be appropriate. It is therefore unhelpful to try in advance 
to attach a label to the relief which is sought and to try by 
means of that label to argue that the Commission does not 



have the power to make such an order as is sought. This is 
particularly so when the facts have not yet been determined. 

For all of the above reasons none of the preliminary points 
have been made out. Accordingly the application will now 
be listed for hearing in the normal course of events. 

In the event that the Applicant seeks to revise its claim 
in any particular as a result of other issues raised towards 
the end of the Respondent's submissions on preliminary 
point, the Applicant should advise the Respondent and the 
Commission of its intention well in advance of the date that 
this matter is restored to the lists. 

Appearances: Mr TP. Daly on behalf of the Applicant. 
Mr G.T. Giffard on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch. 

No. CR 367 of 1993. 
COMMISSIONER A.R. BEECH. 

21 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: Reasons for Decision on a 
preliminary point in this matter issued on the 13th January 
1994. 

When the matter resumed on the 28th March 1994 the 
respondent requested the Commission at the conclusion of 
the applicant's case to dismiss the application pursuant to 
s.27(l)(a) of the Act stating that there was no case to answer. 
These Reasons for Decision go to that submission. 

This is a claim directed against the respondent The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch. The matter referred for 
hearing and determination is set out below. 

"The applicant union claims that members em- 
ployed as floor coverers on building sites have been 
enrolled as members of the respondent union. 

The applicant union objects to this and seeks the 
following orders: 

1. That The Australian Builders' Labourers' 
Federated Union of Workers, Western Aus- 
tralian Branch (hereinafter the respondent) 
has no constitutional right to enrol persons 
who are qualified or employed as floor 
coverers wherever they be employed. 

2. That the customary range of work done by 
floor coverers is that as defined in the 
Furniture Trades Industry Award No. A 6 of 
1984. 

3. That the Building Trades Award 1968 and 
the Building Trades (Construction) Award 
1987 have no application to persons qualified 
or employed as floor coverers. 

4. That The Forest Products, Furnishing and 
Allied Industries Industrial Union of Work- 
ers, W.A. (hereinafter the applicant) has 
exclusive constitutional rights to enrol as 
members persons who are qualified or em- 
ployed as floor coverers and exclusive award 
coverage of such persons. 

5. The respondent by itself or by its servants or 
by its agents or by its members or otherwise 
is hereby restrained from recruiting or at- 
tempting to recruit or enrolling or attempting 
to enrol persons who are qualified or em- 
ployed as floor coverers wherever they be 
employed. 

6. That the respondent by itself or by its 
servants or by its agents or by its members 
or otherwise is hereby restrained from en- 
couraging, enticing or coercing the employer 
of a person who is qualified or employed as 
a floor coverer to engage or pay that person 
on a basis other than as a floor coverer. 

7. That the respondent by itself or by its 
servants, or by its agents or by its members 
or otherwise is hereby restrained from re- 
cruiting or attempting to recruit or enrolling 
or attempting to enrol any person who is 
eligible for membership of the applicant." 

The task of the applicant therefore is to persuade the 
Commission that according to equity, good conscience and 
substantial merit, orders should issue in the form and manner 
requested. It will need to persuade the Commission by 
means of evidence that a dispute exists between the parties 
and that the discretion of the Commission should be 
exercised in the applicant's favour in respect of each order 
claimed. In the case of each order the task will be slightly 
different because each order is directed to a particular area 
which, although related to the other orders sought, is 
different in some respects. 

The submission of the respondent however goes to the 
issue of whether the applicant has shown that there is any 
case made out against the respondent at all. Thus, the 
submission goes, if no case has been made out for the 
respondent to answer then none of the orders sought can 
issue because the Commission resolves industrial disputes 
between parties and does not decide matters other than as 
part of the settlement of an industrial dispute. 

The case for the applicant consisted of some submissions 
from the Secretary of the union, evidence given by an 
organiser with the union, Mr Lourey, and evidence from Mr 
T.E.J. Benson who is the lecturer in charge of apprenticeship 
training in floor covering at Midland College. The evidence 
in relation to this matter has demonstrated as follows. By 
Clause 2(b) and (g) of the applicant's constitutional rule the 
applicant is able to enrol "carpet and linoleum planners and 
cutters and measurers and carpet sewers ... carpet and 
linoleum planners and all floor covering layers, outdoor 
hands employed in measuring and/or fixing furnishings of 
any description ...". 

The constitutional rule of the respondent shows that it is 
registered in relation to the builders' labourers' industry and 
various classes of labourer. It is possible that that coverage 
is not for all kinds of labourers but perhaps labourers 
engaged on building contracts (ABLF v. Hamersley Iron and 
Another (1980) 60 WAIG 621 at 624 (IAC)). However the 
precise scope of the respondent's rules as it relates to this 
issue was not developed in the proceedings. 

The applicant has demonstrated that floor covering is a 
trade. The course curriculum for the trade was presented. 
From that evidence the Commission is satisfied that a trade 
qualified floor coverer employed as such is a person falling 
within the constitutional rule of the applicant. A trade- 
qualified floor coverer employed as such is not a labourer 
and would be ineligible for membership of the respondent. 

However, and most significantly, Mr Benson was asked 
two questions in re-examination and they concerned a 
person who was employed laying floor coverings but who 
is not trade qualified. Mr Benson's evidence is significant 
in this regard and the Commission sets out the two questions 
and answers below: 

"Daly, Mr: I will perhaps take the question back and 
put it a different way. If a person has not completed an 
apprenticeship of floor covering but was in fact 
employed laying floor coverings, what would he be in 
your view? 
A: He would be an unqualified, semi-skilled labourer— 
in my view. 
Q: So if a person worked in the trade for a considerable 
number of years doing floor covering but did not have 
a trade qualification, are you saying that he would not 
be entitled to be called a floor coverer? 



A: Yes, I am, unless he had completed enough time 
within the trade to undergo trade testing and further 
study." (transcript p. 94) 

Thus, on Mr Benson's evidence, a person employed as a 
floor coverer but who is not trade qualified is a class of 
labourer. That evidence would not appear to support the 
claim of the applicant in matters numbered 1,3,4,5,6, or 7 
so far as exclusive coverage of persons who have not 
completed an apprenticeship or its equivalent and who are 
employed as floor coverers are concerned. In the context of 
two questions asked in re-examination and whether there is 
a "case to answer'' nothing more conclusive is able to be 
determined. 

However has the applicant made out a case against the 
respondent? 

In this regard, the facts that have been presented come 
from the evidence of Mr Lourcy. His evidence is, with 
respect, unclear in significant areas. The Commission is 
satisfied that a company called Masterfloors employed or 
employs floor coverers. However it appears that they may 
be either "tradesperson floor coverers and from experience, 
trade qualified and unqualified simply working as floor 
coverers" (transcript p. 71). It is apparent from Mr Lourey's 
evidence that a number of the applicant's members 
employed at Masterfloors have resigned from the applicant. 
Although detail was not provided the Commission under- 
stands that resignation letters were indeed received and 
processed. 

Mr Lourey believes that those persons have been enrolled 
as members by the respondent. But, and crucially, there is 
no evidence of that. It needs to be pointed out that the 
applicant is seeking orders which affect the interests of the 
respondent, which effectively restrain the respondent from 
doing certain things and requiring it to do certain things in 
relation to its membership. In order to justify the orders 
made the Commission would need some evidence which 
could allow it to conclude that those orders were necessary. 
In the absence of such evidence the case presented does not 
support the orders sought and there is no case for the 
respondent to answer. 

The applicant tendered a letter to the applicant from the 
respondent dated the 4th November 1993. That letter, at best 
for the purposes of these proceedings, is an admission that 
the respondent has been "recruiting" persons who are 
employed as "floor coverers". The constitutional rule of the 
respondent does not refer to "floor coverers". However, the 
use of the expression "floor coverer" in that letter illustrates 
what the Commission understands to be the difference 
between the parties. The difference is whether a particular 
person or class of persons is properly a floor coverer or 
properly a labourer eligible for membership of the respon- 
dent. And that issue will not be dealt with by merely dealing 
in the abstract with the definitions. It will only be dealt with 
by examining evidence relating to particular persons and 
their employment because the argument over whether a 
particular employee is truly employed as a floor coverer or 
a labourer will remain. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch. 

No. CR 367 of 1993. 
COMMISSIONER A.R. BEECH. 

21 April 1994. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr G. Giffard on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Bailey 

and 
Wattyl Australia Pty Ltd. 

No. 1694 of 1993. 
COMMISSIONER A.R. BEECH. 

2 May 1994. 
Order. 

WHEREAS an application for extension of time in 
Application No. 1693 of 1993 was lodged in the Commis- 
sion; 

And whereas the applicant subsequently advised in 
writing that he wished to discontinue the application; 

And having heard Mr T Buti (of counsel) on behalf of the 
Applicant; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

There is therefore no case for the respondent to answer. 

The application will therefore be dismissed pursuant to 
s.27(l)(a)(ii) of the Act. Such an order will not prevent a 
further application being brought to the Commission in the 
future. 

Appearances: Mr T. Daly appeared on behalf of the 
applicant. 

Mr G. Giffard appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eddie Taylor 

and 
Aerotech Holdings Pty Ltd. 

No. 217 of 1994. 
No. 218 of 1994. 

COMMISSIONER J.F. GREGOR. 
21 April 1994. 

Order. 
WHEREAS on the 24th of February 1994, the Applicant 
sought Orders from the Commission for an extension of time 
in which to make Application No. 217 of 1994; and 



Whereas Application No, 217 of 1994 seeks Orders 
pursuant to Section 23(A) of the Industrial Relations Act 
1979, arising from what is said by Eddie Taylor to be his 
unfair dismissal by Aerotech Holdings Pty Ltd; and 

Whereas the said Application No. 217 of 1994 was filed 
on the 24th of February 1994 and the Applicant, Eddie 
Taylor, was summarily dismissed from the employment of 
Aerotech Holdings Pty Ltd on the 21st of January 1994; and 

Whereas the purpose of Application No. 218 of 1994 was 
to seek from the Commission an extension of the time of 28 
days allowed to make a substantive application pursuant to 
Section 29(2) of the Industrial Relations Act 1979; and 

Whereas Application No. 218 of 1994 was listed for 
hearing on the 18th of April 1994; and 

Whereas at the said hearing, Mr M. Lourey, who appeared 
on behalf of Eddie Taylor, on the basis of the dicta of 
Fielding C. in E.J. Richardson v. Cecil Bros Pty Ltd, 
Application No. 27 of 1994, issued on the 14th of March 
1994 (unreported) sought to withdraw the application; and 

Whereas the Commission as constituted, agrees with the 
Decision of Fielding C. in E.J. Richardson v. Cecil Bros Pty 
Ltd, Application No. 27 of 1994, in that the Commission is 
without jurisdiction to grant extension of time sought in 
applications referred to the Commission pursuant to Section 
29 of the Industrial Relations Act 1979; and 

Whereas after hearing from Ms Subramaniam, of Counsel 
who appeared on behalf of Aerotech Holdings Pty Ltd, the 
Commission advised the parties that the application would 
be dismissed; and 

Whereas after further consideration, the Commission 
concludes that Application No. 217 of 1994 is likely a 
nullity and should therefore be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby Orders: 

That Application No.'s 217 and 218 of 1994 be, and 
are hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Wallace Glendinning 

and 
Arnotts Biscuits Limited. 

No. 302 of 1994. 
No. 303 of 1994. 

COMMISSIONER J.F. GREGOR. 
27 April 1994. 

Interlocutory Order. 
WHEREAS on the 14th of March 1994, Andrew Wallace 
Glendinning filed Application No. 302 of 1994, in which he 
sought Further and Better Particulars of the Answer filed in 
Application No. 1503 of 1993, and Application No. 303 of 
1994, in which he sought Orders that the Respondent, 
Amotts Biscuits Limited, produce certain documents in 
relation to Application No. 1503 of 1993; and 

Whereas the Commission heard the said Applications in 
Chambers on the 26th of April 1994; and 

Whereas after hearing Mr S. Browne, of Counsel on 
behalf of the Applicant, and Mr S. Boyle, of Counsel on 
behalf of the Respondent, the Commission decided to issue 
certain Orders; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby orders: 

(1) That within 14 days of the date of this Order, the 
Respondent file with the Commission and serve 
upon the Applicant the following further and 
better particulars of the Respondent's Answer: 

(a) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 

in paragraph 7 of the Respondent's Answer 
that the Applicant's performance as a sales 
representative was unsatisfactory; 

(b) without limiting paragraph (i) herein, supply 
all information within its power or posses- 
sion in relation to: 

(i) what the Applicant's sale figures were 
(aa) in each year since March 1985; and 
(bb) in each month for the 12 months 

from the 1st of November 1992, to 
the 22nd of October 1993. 

(ii) what were the figures for each sales 
representative employed by the Respon- 
dent in Western Australia since March 
1985; 
(aa) in each year since March 1985; 
(bb) in each month for the 12 months 

from the 1st of November 1992, to 
the 22nd of October 1993. 

(iii) whether the Respondent provided its 
sales representatives with monthly sales 
targets and if so, what the sales targets 
were for each month for the 12 months 
prior to the 22nd of October 1993: 
(aa) for each of the Respondent's Western 

Australian sales representatives; 
(bb) for the Applicant. 

(c) In relation to the allegation contained in 
paragraphs 7 and 8 of the Respondent's 
Answer, state: 

(i) the times, dates and places that the 
Respondent counselled and warned the 
Applicant; 

(ii) on each occasion that the Respondent 
counselled and warned the Applicant: 
(aa) who, on behalf of the Respondent, 

counselled and warned the Appli- 
cant; 

(bb) what was said to the Applicant, 
stating in each case the actual 
words used or the substance of the 
words used; 

(cc) who was present when the Respon- 
dent counselled and warned the 
Applicant. 

(d) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation in para- 
graph 3 of the Respondent's Answer that a 
reason for the dismissal of the Applicant was 
his not having the correct attitude. 

(e) give full particulars of the breakdown of the 
figure of $3,168.00 paid by the Respondent 
on termination as stated in paragraph 5 of the 
Respondent's Answer. 

(f) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 
in paragraph 4 of the Respondent's Answer 
that the Respondent had an unsuitable gen- 
eral appearance and how the alleged unsuita- 
ble general appearance was contrary to any 
instruction, minute or manual published to 
the Applicant by the Respondent. 

(g) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 
in paragraph 4 of the Respondent's Answer 
that the Applicant failed to take his brief case 
into stores and why was this indicative of an 
incorrect attitude. 

(2) That the Respondent produce for inspection by the 
Applicant, the following books and documents: 

(a) all documents in the possession or power of 
the Respondent: 

(i) pertaining to the Applicant as are rele- 
vant to the issues; 
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(ii) pertaining to the Applicant's sales fig- 
ures since March 1985 until the 22nd of 
October 1993; 

(iii) pertaining to the Respondent's sales 
persons' figures for the period March 
1985 until the 22nd of October 1993; 

(iv) pertaining to sales targets provided by 
the Respondent to its sales persons 
(including the Applicant) for the period 
March 1985 to the 22nd of October 
1993; and 

(v) including all supervisor reports, whether 
quarterly or otherwise, pertaining to the 
Applicant. 

(3) That the names of any employee other than that 
of the Applicant shall be deleted from any 
documents produced in accordance with the 
Orders herein. 

(Sgd.) J.F. GREGOR, 
.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Burswood Resort (Management) Ltd 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch and Another. 
No. 423 of 1994. 

COMMISSIONER C.B. PARKS. 
15 April 1994. 

Order. 
WHEREAS the applicant filed in the Commission on 7 
April 1994 a Notice of Application seeking an order 
pursuant to s.27 for the adjournment of the hearing listed for 
application No. 141 of 1994 on 20 April 1994; 

And whereas the firstnamed respondent and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch have signified their consent 
thereto; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing date of 20 April 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Min for Primary Industry and Others 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 436 of 1994. 

COMMISSIONER C.B. PARKS. 
15 April 1994. 

pursuant to s.27 for the adjournment of the hearing listed for 
application No. 137 of 1994 on 18 April 1994; 

And whereas the named respondent and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch have signified their consent 
thereto; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing date of 18 April 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Rhys Jones 

Knightwood Pty Ltd. 
In the matter of an application for the production of 

documents in relation to the claim in Application No. 182 
of 1994. 

No. 456 of 1994. 

COMMISSIONER S.A. KENNEDY. 

2 May 1994. 
Order. 

WHEREAS an application has been made by the applicant 
in Application No. 182 of 1994, Mr Rhys Jones, for an order 
that the respondent in Application No. 182 of 1994, 
Knightwood Pty ltd produce all documents related to the 
alleged employment of the applicant; and 

Whereas the parties have been heard on this application 
and the respondent does not object to the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That Knightwood Pty Ltd provide copies of all 
documents in its possession relating to the 
engagement of an employment of Mr Rhys Jones 
to the applicant or his agent no later than by 
10.00am on Wednesday, the 4th day of May 1994. 

2. That this shall include all documents relating to 
any government job subsidy scheme or appren- 
ticeship matter involving Mr Rhys Jones and 
Knightwood Pty Ltd. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WHEREAS the applicants filed in the Commission on 8 
April 1994 a Notice of Application seeking an order 



NOTICES— 
Appointments— 

NOTICE OF APPOINTMENT 
of 

Gavin Leonard Fielding 
to be Acting President of the Western Australian Industrial 

Relations Commission 
TO: Gavin Leonard Fielding, Commissioner of the Western 
Australian Industrial Relations Commission: 

His Excellency the Governor, acting under section 
17 of the Industrial Relations Act 1979 and with the 
advice and consent of the Executive Council, has 
appointed you, a duly qualified person, to be Acting 
President of the Western Australian Industrial Rela- 
tions Commission for the period 16 May 1994 to 25 
November 1994 (both dates inclusive) while the 
President, the Honourable Peter Sharkey, is unable to 
attend to his duties. 

D. G. BLIGHT, 
Clerk of the Council. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

BP FREMANTLE LTD OIL BUNKERING 
AWARD 1992 

No. A 20 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 20th day of April, 1994. 
J. CARRIGG. 

Registrar. 

BP Fremantle Ltd Oil Bunkering Award 1992 
No. A 20 of 1981. 

Award No. A 20 of 1981 

This award shall be known as the BP Fremantle Ltd Oil 
Bunkering Award 1992, No. A 20 of 1981. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope and Application 
4. Operative Date and Duration of Award 
5. Definitions 
6. Contract of Service 
7. Hours (Other than Continuous Shift Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Shiftwork 
11. Public Holidays 

12. Annual Leave 
13. Sick Leave 
14. Higher Duties 
15. Board of Reference 
16. Representatives Interviewing Employees 
17. Time and Wages Record 
18. Maximum Rate 
19. Long Service Leave 
20. Bereavement Leave 
21. Wage Rates 
22. Allowances 
23. Award Modernisation Clause 

Appendix A—^Training Modules 
Appendix B—Structural Efficiency Agreement 
Appendix C—Parties Bound 

3.—Scope and Application. 
This Award shall apply to BP (Fremantle) Limited, the 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and to employees of BP 
(Fremantle) Limited who are eligible to be members of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and who are engaged on 
pipeline bunkering and all work incidental to the mainte- 
nance and operation of plant for such bunkering in and 
around the port of Fremantle. 

4.—Operative Date and Duration of Award. 
This award shall operate for a period of two years from 

21.8.92. 

5.—Definitions. 
(1) Bunkering Attendant 
A Bunkering Attendant is an employee who after the 

appropriate training will undertake all duties appropriate to 
the employees classification associated with the Bunkering 
Operation at the direction of the employee's supervisor. 
These duties will include all bunkering, product handling, 
clerical, maintenance and supervisory functions for which 
the employee has been trained and accredited. 

(2) Bunkering Attendant Base 
A Bunkering Attendant Base is an employee who is ready, 

willing and able to perform duties under the supervision of 
a supervisor or an experienced Bunkering Attendant. The 
employee will undertake training in eleven Base training 
modules including B Class Licence and Hoist Ticket. When 
deemed proficient in the module the Bunkering Attendant 
Base will work independent of direct supervision. In 
addition the employee will train in Level 1 Modules and will 
undertake those duties when deemed proficient. 

(3) Bunkering Attendant 1 
A Bunkering Attendant 1 is a Bunkering Attendant Base 

who has satisfactorily completed eight Level 1 modules and 
who is undertaking further training in Level 2 modules. 
When the employee is deemed proficient in a Level 2 
module the employee will work independently in work 
covered by that module until reaching the Level 2 
requirements. 

(4) Bunkering Attendant 2 
A Bunkering Attendant 2 is a Bunkering Attendant 1 who 

has satisfactorily completed nine Level 2 modules or 8 level 
2 modules and 10 level 1 modules and who is undertaking 
training in Level 3 modules. When the employee is deemed 
proficient in a Level 3 module the employee will work 
independently in work covered by that module until 
reaching the Level 3 requirements. An employee at this level 
will be expected to supervise other employees as required. 

(5) Bunkering Attendant 3 
A Bunkering Attendant 3 is a Bunkering Attendant 2 who 

has satisfactorily completed 6 Level 3 modules, 10 Level 2 
modules and 11 Level 1 modules. The employee will 
undertake all duties in which the employee has been deemed 
competent including any additional modules as part of the 
employees training and development. This level is achieved 
by Company promotion when a vacancy occurs. An 
employee at this level will be expected to supervise other 
employees. 
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(6) "Continuous Shift Employee" means an employee 
who is regularly rostered to work alternating shifts on each 
day including Saturdays, Sunday and Public Holidays. 

(7) Employment Contract 
An employees employment contract will be the subject 

of a 3 month probationary period and upon the successful 
completion the employees employment status will be 
confirmed. 

(8) Training modules are training programmes outlined in 
Appendix A of this Award. These modules will be updated, 
new modules added, old modules deleted to meet the 
changing needs of the business. 

6.—Contract of Service. 
(1) Termination of Employment 

(a) Except as hereinafter provided, employment shall 
be by the week. Any employee not specifically 
engaged as a casual employee shall be deemed to 
be employed by the week. 

(b) (i) Subject to paragraph (c) hereof employment 
shall be terminated by a week's notice on 
either side given at any time during the week 
or by the payment of or the forfeiture of a 
week's wages as the case may be. 

(ii) Any employee who, having given or been 
given notice in accordance with paragraph 
(b)(i) hereof, is absent from work without 
reasonable cause (the proof of which shall lie 
with the employee concerned) shall be 
deemed to have abandoned their employment 
and shall not be entitled to payment for the 
time of abandoned. 

(c) Where an employee is dismissed by the employer 
for malingering, inefficiency, neglect of duty or 
misconduct the requirement under paragraph (b) 
hereof to give notice or to pay one weeks wages 
in lieu of notice shall not apply. In such cases the 
wages to the dismissed employee shall only be 
paid up to the time of the dismissal only. 

(d) The employer has the right to deduct payment for 
any day the employee cannot be usefully em- 
ployed because of any strike or through any 
breakdown of machinery or any stoppage of work 
by any cause for which the employer cannot 
reasonably be held responsible. 

(e) An employee not attending for duty shall, except 
where that absence is in accordance with Clause 
11.—Public Holidays, Clause 12.—Annual 
Leave, Clause 13.—'Sick Leave, Clause 19.— 
Long Service Leave or Clause 20.—Bereavement 
Leave, lose pay for the actual time of such non 
attendance. 

(2) Rights and Obligations under the Award 
It is a term and condition of employment and of the rights 

and obligations accruing under this award that an employee 
shall— 

(a) Comply with the orders of the employer to work 
reasonable overtime, including call—backs, at 
any time during the seven days of the week at the 
appropriate remuneration prescribed under the 
Award. 

(b) Use all appropriate protective clothing and equip- 
ment provided by the employer for specific 
circumstances and, after appropriate training, 
safety equipment or apparatus such as explosime- 
ters to supplement safety checks by other au- 
thorised personnel. 

(c) Comply with the employers direction to carry out 
work required for the safety of personnel and plant 
(including the continued operation of plant in 
accordance with the requirements of the employer 
both as to the work necessarily to be performed 
and the numbers and classifications of personnel 
required for that purpose) or for the emergency 
prevention of pollution. 

(d) Perform such work including shift work required 
for plant shutdowns or breakdowns or startups or 
other emergency maintenance as the employer 
shall reasonably require. The employer shall take 
into account the circumstances of the individual 
employees which may reasonably affect their 
availability for such shifts. This shall not affect the 
obligations of any employee whose individual 
contract of employment requires the employee to 
undertake shiftwork if required. 

(e) If the employee is a shift worker who is not 
relieved as scheduled at the end of the shift, the 
employee shall continue at work at the appropriate 
overtime rates until relieved or otherwise au- 
thorised by the employer to finish work provided 
that the employee shall not be required to work 
more than 16 hours in any consecutive 24 hour 
period. 

(f) Comply with the employer's direction to keep the 
work place and equipment in a clean and safe 
condition. 

(3) Casual Employees 
(a) A casual employee is one engaged and paid as 

such. The period of notice of termination in the 
case of a casual employee shall be one hour. If the 
required notice of termination is not given one 
hour's wages shall be paid by the employer or 
forfeited by the employee. 

(b) A casual employee for working ordinary hours 
shall be paid per hour one thirty-fifth of the 
weekly rate prescribed in Clause 21.—Wage Rate 
of this Award for the work which the employee 
performs, plus 20 per cent(4) Timekeeping 

(a) Notwithstanding anything elsewhere contained in 
this award, the employer may select and utilise for 
timekeeping purposes any fractional or decimal 
proportion of an hour (not exceeding quarter of an 
hour) and may apply such proportion in the 
calculation of the working time of employees who 
without reasonable cause, promptly communi- 
cated to the employer, report for duty after their 
appointed starting times or cease duty before then- 
appointed finishing times. 

(b) If the employer adopts a proportion for the 
aforesaid purpose the same proportion for the 
calculation of overtime shall be applied. 

(5) Payment of Wages 
(a) Wages shall be paid weekly or fortnightly by 

Electronic Funds Transfer (EFT) provided that the 
latest two days wages due may be kept in hand. 
Provided further that payment of overtime worked 
within the last five consecutive days of a pay 
period need not be made until the pay day of the 
following pay period. 

(b) Upon termination of employment wages due to an 
employee shall be paid on the day of such 
termination, or forwarded by post on the next 
working day. 

(c) On or prior to pay day, the employer shall state 
to each employee in writing the amount of wages 
to which the employee is entitled, the amount of 
deductions made therefrom and the net amount 
being paid to the employee. 

(d) Wages shall be paid by EFT into a bank account 
nominated by the employee. 

(e) It shall be a full discharge of the obligations and 
rights accruing from week to week under Clause 
9.—Continuous Shift Employees of this award if, 
in pursuance of an agreement made between the 
employer and the Union, a different method of 
wage payment is adopted averaging over a full 
shift cycle the payments accruing from shift work 
to a shift employee. This provision shall apply 
even if a shift employee fails for any reason to 
work a full shift cycle. 



(6) An employee to become entitled to payment of the 
weekly wage prescribed by this Award shall be available, 
ready and willing to perform such work as the employer shall 
from time to time lawfully require on the days and during the 
hours usually worked by the employee provided that an 
employee, if so available, ready and willing to work for the 
whole week is dismissed other than for misconduct as provided 
in paragraph (l)(c) hereof, subject to (d) of subclause (1) of 
this Clause, shall be entitled to a full weeks' pay. 

7.—Hours (other than continuous shift employees). 
(1) Subject to the Standard Hours (Oil Companies) Award 

1974 the ordinary working hours shall not exceed 70 per 
fortnight. The current maximum ordinary working hours in 
any one day is 7 hours and 47 minutes to be worked within 
the spread of hours of 7 a.m. and 7.30 p.m. The maximum 
ordinary working hours in any one day within the spread of 
hours may be changed subject to local agreement. 

(2) Starting and finishing times may be fixed in particular 
cases by agreement between the Company and the union. 

(3) A meal break of 30 minutes will be taken at a 
convenient time to suit the work in hand. Where possible 
this will be taken between the hours of 12 noon and 2 p.m. 

(4) Workers shall be allowed a rest period of ten minutes 
during the first four hours working period of any working day. 

8.—Overtime (other than continuous shift employees). 
(1) For all work done beyond the ordinary working hours 

on any day, Monday to Friday inclusive, payment shall be 
at the rate of time and a half for the first two (2) hours and 
double time thereafter. Provided that for all overtime 
worked after 10 p.m. on any such day, payment shall be at 
the rate of double time. Provided further that where the 
overtime worked on any such day commences earlier than 
two (2) hours before the ordinary starting time it shall be 
paid for at the rate of double time and such payment shall 
continue until the completion of the overtime. 

(2) (a) Work done on Saturdays prior to 12 noon shall be 
paid for at the rate of time and a half for the first two (2) 
hours and double time thereafter. 

(b) Work done on Saturdays after 12 noon or on Sundays 
shall be paid for at the rate of double time. 

(c) Work done on any day prescribed as a holiday under 
this Award shall be paid for at the rate of triple time. 

(3) Rest Period 
(a) When overtime work is necessary it shall, wher- 

ever reasonably practicable, be so arranged that 
workers have at least ten (10) consecutive hours 
off duty between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement 
of his ordinary work on the next day that he has 
not at least ten (10) consecutive hours off duty 
between these times shall, subject to this para- 
graph be released after completion of such 
overtime until he has had ten consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of his employer, such a 
worker resumes or continues work without having 
had such ten (10) consecutive hours off duty, he 
shall be paid at double rates until he is released 
from duty for such period and he shall then be 
entitled to be absent until he has had ten (10) 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(d) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is 
called in to work on a Sunday or Public holiday 
preceding an ordinary working day, he shall, 
wherever practicable, be given ten (10) consecu- 
tive hours off duty before his usual starting time 
on the next day. If this is not practicable then the 
provisions of paragraphs (b) and (c) of this 
subclause shall apply mutatis mutandis. 

Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for the 
purposes of this subclause when the actual time 
worked is less than three hours on such recall or 
on each of such recalls. 

(e) The provisions of this subclause shall apply in the 
case of shift workers who rotate from one shift to 
another, as if eight (8) hours were substituted for 
ten (10) hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; 

or 
(iii) where a shift is worked by arrangement 

between the workers themselves. 
(4) When a worker is required to continue working 

overtime on work other than maintenance for more than one 
hour after his/her usual finishing time, Monday to Friday 
inclusive, a minimum payment for three hours at overtime 
rates will be made as from the normal finishing time and, 
in addition, a meal allowance in accordance with subclause 
(1) of Clause 22.—Allowances of this award shall be paid. 

(5) When a worker is recalled to work overtime after 
leaving the job (whether notified before or after leaving such 
job) he shall be paid for a minimum of four hours at overtime 
rates. 

(6) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in readiness. 

(7) When a worker is required for duty during any meal 
time, whereby his meal time is postponed for more than half 
an hour, he shall be paid at overtime rates until he gets his 
meal. 

(8) Subject to existing custom, a worker shall be allowed 
a meal break without deduction of pay when his/her work 
is as follows— 

(a) Continuous with the ordinary hours and on work 
other than maintenance, between one and two 
hours after his/her normal finishing time and each 
four hours thereafter, providing he/she continues 
working after each break. 

(b) Continuous with the ordinary working hours and 
on maintenance work, after two hours from his/her 
normal finishing time and each four hours 
thereafter, providing he/she continues working 
after each break. 

(c) Not continuous with the ordinary hours, after each 
four hours, providing he/she continues working 
after each Weak. 

(d) In addition to the meal breaks prescribed herein, 
the employer shall provide a meal or pay an 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award for each 
meal break. 

(e) The existing practice whereby the employer 
allows one worker to absent himself/herself from 
the job for the purpose of obtaining meals for other 
workers shall continue and meals are to be 
partaken without a cessation of operations. 

(f) Where a worker is required to commence work on 
any day earlier than 1.5 hours before the time 
when he/she would normally have commenced 
work on that day, he/she shall be paid a meal 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award. 

(9) Any worker who is called upon to work overtime on 
a Saturday, Sunday or holiday shall, for each meal break 
occurring in accordance with the following, either be 
supplied with a meal by the employer or be paid— 

(a) Where the work continues for more than four 
hours, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of this 
award and after each additional four hours a meal 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award, providing 
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he/she continues working after each such qualify- 
ing period; or 

(b) Where the work is extended unexpectedly beyond 
the time when the worker would ordinarily be 
expected to partake of a meal or any such day, a 
meal allowance in accordance with subclause (1) 
of Clause 22.—Allowances of this award for the 
first such meal and a meal allowance in accor- 
dance with subclause (1) of Clause 22.—Allow- 
ances of this award for any subsequent meal. 

(10) When a worker, after having worked overtime, or a 
shift for which he has not been regularly rostered, finishes 
work at a time when his normal means of transport, or 
reasonable means of public transport, is not available, the 
employer shall provide him with a conveyance to such 
public transport as is available, or to his home, or pay at his 
ordinary time rate for the time reasonably occupied in 
reaching his home. 

9.—Continuous Shift Employees. 
(1) The provisions of Clause 5 subclause 4 of the Standard 

Hours (Oil Companies) Award 1974 shall apply. 
(2) All time worked in excess of or outside the ordinary 

working hours as prescribed, or on a shift other than a 
rostered shift, shall be paid for at the rate of double time. 

(3) That overtime rate shall not apply to excess time due 
to private arrangements between the workers themselves or 
for the purpose of effecting the customary rotation of shifts, 
or which is owing to a relieving man not coming on at the 
appointed time. The time for which any worker may be paid 
at ordinary rates instead of overtime due to a relieving man 
not coming on at the proper time, shall not exceed two (2) 
hours, after the expiration of which overtime rates shall 
apply for the whole shift. 

(4) All work performed on any of the holidays prescribed 
in Clause 13shall be paid for at the rate of triple time. 

(5) All weekend work performed during the ordinary 
working hours shall be paid the following extra percentages: 

(a) Day shift Saturday—60% 
(b) Afternoon or night shift Saturday—65% 
(c) Day shift Sunday—110% 
(d) Afternoon or night shift Sunday—115% 

(6) The rates prescribed in subclause (4) and (5) shall be 
paid in lieu of the shift allowance prescribed in Clause 12 
hereof. 

(7) Subclauses (3), (6), (8), (9), and (10) or Clause 10 of 
this Agreement shall apply to continuous shift workers as 
if each of those subclauses were repeated in this Clause. 
Provided that subject to agreement between the Union and 
the employer, the worker may be paid an average wage 
calculated on the penalty and hours worked in accordance 
with the cycle of the roster. 

10.—Shiftwork. 
(1) Where any particular process is carried out on shifts 

other than day shift and less than five (5) consecutive 
afternoon shifts or night shifts are worked on that process 
then workers employed on such afternoon or night shifts 
shall be paid at overtime rates. 

(2) The loading on the ordinary rates of pay for regularly 
rostered alternating shifts shall be:— 

(a) Monday to Friday inclusive, afternoon and night 
shift—15% 

(b) Monday to Friday inclusive, any other shift— 
10%. 

Provided that subject to agreement between the Union 
and the employer, the worker may be paid an average 
wage calculated on the penalty and hours worked in 
accordance with the cycle of the roster. 

(3) The sequence of shift work shall not be deemed to be 
broken under the preceding subclause (1) by reason of the 
fact that the works are closed on a Saturday or Sunday or 
on any Public Holiday. 

(4) Where a shift commences at or after 11 pm then the 
whole shift shall be paid for at the rate which applies to the 
major portion of the shift. 

11.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph (c) of 
subclause (2) of Clause 8.—Overtime (Other than Continu- 
ous Shift Workers) of this Award be allowed as holidays 
without deduction of pay, namely—New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day and one other day as may be 
mutually agreed upon by the employee and the Company. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tbesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this Agreement, the employer's establishment or place 
of business may be closed, in which case an employee need 
not present himself for duty and payment may be deducted, 
but if work be done ordinary rates of pay shall apply. 

(3) The provisions of this clause shall not apply to casual 
employees. 

12.—Annual Leave. 
(1) A period of four consecutive weeks' leave with 

payment of not less than 1.225 of the ordinary wage as 
prescribed in Clause 21.—Wage Rates shall be allowed 
annually to an employee by the employer after each period 
of twelve months' continuous service with such employer. 

(2) If any holiday prescribed in this Award falls within 
an employee's period of annual leave and is observed on a 
day which in the case of that would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) If after one month's continuous service in any 
qualifying twelve (12) monthly period, an employee 
lawfully leaves his employment or his employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid one third 1/3 of a 
week's pay at the rate of wage in respect of each completed 
month of continuous service. 

(4) Any time in respect of which an employee is absent 
from work except time for which an employee is entitled to 
claim sick pay or time spent on holidays or annual leave as 
prescribed by this Award shall not count for the purpose of 
determining his right to annual leave. 

(5) (a) A continuous shift employee, ie a shift employee 
who is rostered to work regularly on Saturdays, Sundays and 
holidays shall be allowed one (1) week's leave to which an 
employee is otherwise entitled under this clause and shall 
be paid at the rate an employee would have received had an 
employee worked his actual roster. 

(b) Where an employee with twelve (12) months' 
continuous service is engaged for part of a qualifying 
twelve-monthly period as a continuous shift employee, an 
employee shall be entitled to have the period of annual leave 
to which an employee is otherwise entitled under this clause 
increased by one-tenth of a week for each completed month 
an employee is continuously so engaged. 

(6) For pay weeks in excess of five in which an employee 
works at the weekend or on a holiday prescribed in Clause 
13 an employee, other than a continuous shift employee, 
shall have the period of his annual leave increased in 
accordance with the following— 

For 6 to 9 weeks—1 day 
For 10 to 13 weeks—2 days 
For 14 to 17 weeks—3 days 
For 18 to 20 weeks—4 days 
Over 20 weeks—5 days 



Such additional annual leave shall be allowed and be 
taken continuously with the employee's annual leave above 
prescribed. The calculation of the additional leave under this 
provision shall not apply to weekends or holidays worked 
as a result of private arrangements of the employees 
themselves. 

(7) (a) An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(b) In special circumstances and by mutual consent of the 
employer, the employee and the union, annual leave may be 
taken in not more than two periods. 

(7) The provisions of this Clause shall not apply to casual 
employees. 

13.—Sick Leave. 
(1) An employee on weekly hiring who is absent from his 

work on account of personal illness or incapacity shall be 
entitled to leave of absence without deduction of pay subject 
to the following conditions and limitations:— 

(a) An employee shall not be entitled to paid leave of 
absence for any period in respect of which an 
employee is entitled to Workers' Compensation. 

(b) Where practicable an employee shall notify the 
nominated representative of his employer prior to 
the commencement of his next period of work, and 
in any case an employee shall within 24 hours of 
the commencement of such absence inform the 
employer of his inability to attend for duty and, 
as far as practicable, state the nature of the illness 
or incapacity and the estimated duration of the 
absence. 

(c) An employee shall prove an employee was unable 
on account of such illness or incapacity to attend 
for duty on the day or days for which sick leave 
is claimed. 

(d) An employee shall not be entitled in respect of any 
year of service with his employer to leave in 
excess of five days in his first year of service and 
eight days in any subsequent year of service. 
Provided that sick leave shall accumulate from 
year to year so that any balance of the period 
specified herein which has in any year not been 
allowed to an employee by the employer as paid 
sick leave may be claimed by the employee and 
subject to the conditions hereinbefore prescribed 
shall be allowed by that employer in a subsequent 
year without diminution of the sick leave pre- 
scribed in respect of the year. Provided further that 
sick leave which accumulates pursuant to this 
subclause shall be available to the employee for 
a period of 10 years but no longer from the end 
of the year in which it accrues. 

(2) An employee is not entitled to sick leave for more than 
two absences, each of a single day in any one year of service 
without the production (if requested by his employer) of a 
certificate, from a qualified medical practitioner. Nothing in 
this subclause shall limit the employer's rights under 
paragraph (c) of subclause (1) hereof. 

14.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the time his so engaged but if an employee is so engaged 
for more than half of one day or shift an employee shall be 
paid the higher rate for the whole day or shift. 

15.—Board of Reference. 
(1) In the event of a dispute the parties agree to apply to 

the Commission for a Board of Reference consisting of a 
chairman and two other members who shall be appointed 
pursuant to Regulation 16 of the Industrial Arbitration Act 
(Western Australian Industrial Commssion) Regulation 
1980. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award may be 

allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

16.—Representatives Interviewing Employees. 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this Agreement, an 
accredited representative of the Union shall be permitted to 
interview the employees during the recognised meal hours, 
on the business premises of the employer, but this 
permission shall not be exercised, without the consent of the 
employer, more than once in any one week. 

17.—Time and Wages Record. 
(1) The employer shall keep a time and wages book 

showing the name of each employee, and the nature of his 
work, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines will be deemed to comply 
with this provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours, at the employer's office or other 
convenient place and the duly accredited official shall be 
allowed to take extracts therefrom. The employer's works 
shall be deemed to be a convenient place for the purpose of 
this paragraph and if for any reason the record is not 
available at the works when the official calls to inspect it, 
it shall be made available for inspection within twelve (12) 
hours either at the employer's office or at the works. 

18.—Maximum Rate. 
Notwithstanding anything contained in this Agreement to 

the contrary, no time of duty whatsoever shall be required 
to be paid for at more than triple time. 

19.—Long Service Leave. 
1. Definitions 
(1) In this Clause, unless the context otherwise indicates 

or requires: 
(a) "Actual rate of pay" means the total amount an 

employee would have received for performing 
ordinary hours of work but shall not include 
overtime, shift premiums, penalty rates and other 
extraneous payments of a like nature. 

(b) "Business" has the same meaning as "em- 
ployer" in this Clause, and includes a part of such 
business. 

(c) "Employer" means the respondent to this Award. 
(d) "Employee" means any person employed by an 

employer under the terms of Clause 3 of this 
Award, but does not include persons employed as 
casual employees. 

(e) "Service with an employer" for the purpose of 
this Clause means the period during which an 
employee has served an employer under an 
unbroken contract of employment, provided that: 

(i) a contract of employment shall be deemed 
not to have been broken by reason only of 
any interruption or determination thereof, if 
the interruption or determination: 
(aa) has been made by an employer with the 

intention of avoiding any obligation 
imposed by this Clause or by any State 
law dealing with long service leave; or 

(bb) has arisen, either directly or indirectly, 
from an industrial dispute concerning 
industrial matters, and an employee 
returns to duty with the same employer 
in accordance with the terms of settle- 
ment of the said dispute; or 

(cc) has been made by an employer by 
reason of slackness of trade, and the 
employee is re-employed by the same 
employer within six months of such 
interruption or determination; or 

(dd) has been made by an employer for any 
reason other than those referred to in 
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subparagraphs (aa), (bb) and (cc) hereof, 
and the employee is re-employed by the 
same employer within two months of 
such interruption or determination. 

(ii) Any period of interruption or determination 
of the contract of employment referred to in 
paragraph (i) of this definition shall not, 
except in the case referred to in subparagraph 
(aa) hereof, be taken into account in calculat- 
ing the period of service. 

(iii) Any period of service by an employee as a 
member of the navy, military or air forces of 
the Commonwealth (otherwise than as a 
permanent member of such forces) shall be 
deemed to be service with the employer by 
whom the employee concerned was last 
employed before the employee commenced 
to serve as such member for the purposes of 
this Award. 

(iv) Service with the employer before the com- 
mencement of this Clause shall, subject to 
the provisions of subclause 3(2) of this 
Clause, as well as service with the employer 
after such commencement, be taken into 
account for the purposes of this Award. 

(0 "Transmission" includes transfer, conveyance, 
assignment, or succession whether by agreement 
or by operation of law, and "transmitted" has a 
corresponding meaning. 

2. Right to Leave 
(1) An employee shall be entitled to, and, subject to 

subclause 5 of this Clause, an employer shall grant, long 
service leave with pay in respect of service with an employer 
as provided by this Clause. 

(2) Except as provided by this Clause, payment in lieu of 
long service leave shall not be made by an employer, or 
accepted by an employee. 

3. Amount of Leave 
(1) Subject to the provisions of subclause 3(2) of this 

Clause, the amount of long service leave to which an 
employee shall be entitled shall be: 

(a) In the case of an employee who has completed at 
least ten years' service with an employer: 

(i) in respect of ten years' service so completed, 
thirteen consecutive weeks' leave; and 

(ii) in respect of each ten years' service with an 
employer completed since the employee last 
became entitled to long service leave, thir- 
teen consecutive weeks' leave; and 

(iii) on the termination of the employee's em- 
ployment, in respect of the number of years' 
service with an employer since the employee 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
thirteen consecutive weeks' leave for ten 
years' service; and 

(b) In the case of an employee who has completed at 
least five years' service with an employer and 
whose employment is terminated for any cause, 
other than the employee's serious or wilful 
misconduct, a proportionate amount on the basis 
of thirteen consecutive weeks' leave for ten years' 
service. 

(2) In the case of an employee whose service with an 
employer commenced before 1 January, 1985, and whose 
service would have provided an entitlement to long service 
leave under this Clause, the amount of long service leave to 
which such employee shall be entitled shall be the sum of 
the following amounts: 

(a) an amount calculated on the basis of thirteen 
consecutive weeks' leave for twenty years' serv- 
ice in respect of the employee's service with the 
employer before 1 October, 1964; 

(b) an amount calculated on the basis of thirteen 
consecutive weeks' leave for fifteen years' service 

in respect of the period of the employee's service 
with the employer on and from 1 October, 1964. 

4. Payment for Period of Leave 
(1) Subject to the provisions of subclause 4(3) of this 

Clause, the rate of payment to which an employee on leave 
shall be entitled shall be the employee's actual rate of pay, 
as defined in subclause 1(1) of this Clause. 

(2) Payment shall be made in one of the following ways: 
(a) in advance for the whole of the period when the 

employee commenced the period of leave, at the 
rate calculated in accordance with the provisions 
of subclause 4(1) of this Clause; or 

(b) by agreement with the employee, at the same time 
as payment would have been made if the 
employee had remained on duty, in which case 
payment shall, if the employee, in writing, so 
requires, be made by cheque posted to an address 
specified by the employee; or 

(c) in any other way agreed between the employer and 
the employee. 

(3) Where, during the period of leave, a variation occurs 
to an employee's actual rate of pay, the rate of payment to 
which the employee shall be entitled, for the leave period, 
shall include the varied rate from the date of such variation. 

(4) Where payment has been made in advance to an 
employee, in accordance with subclause 4(2), the employer 
shall, upon the employee's return to duty, adjust such 
advance payment to include the varied rate of pay. 

5. Taking Leave 
(1) Where an employee has become entitled to long 

service pursuant to this Clause, such leave shall be granted 
by the employer as soon as practicable having regard to the 
needs of the establishment, or as provided by subclause 5(3) 
of this Clause, at such time, or times, as may be agreed 
between the employer and the employee. 

(2) Except where an employee agrees otherwise, the 
employer shall give an employee at least 28 days' notice of 
the date from which leave is to be taken. 

(3) The leave prescribed by this Clause shall be granted, 
and taken, in one continuous period, or if the employer and 
the employee so agree, in not more than three separate 
periods. 

(4) The long service leave prescribed by this Clause shall 
be exclusive of annual leave and all other holidays 
prescribed by an Award, industrial agreement, or other 
statutory enactment applicable to the employee's contract of 
employment occurring during the taking of any period of 
long service leave. If any such holiday, to which an 
employee is entitled, falls within the employee's period of 
long service leave and is observed on a day which, in the 
case of that employee, would have been an ordinary working 
day, there shall be added, to the period of long service leave, 
time equivalent to the ordinary time which the employee 
would have worked if such a day had not been a holiday. 

6. Granting Leave in Advance 
(1) An employee may, by mutual agreement with the 

employer, be granted long service leave before the right to 
such leave has accrued due. 

(2) Where leave is taken in accordance with subclause 
6(1) of this Clause, the employee shall not become entitled 
to any further leave under this Clause for the period in 
respect of which such leave was taken before it accrued due. 

(3) Where leave has been granted to an employee, 
pursuant to subclause 6(1) of this Clause, before the right 
thereto has accrued due, and the employment is subse- 
quently terminated, the employer may deduct from any 
remuneration payable to the employee on the termination of 
employment such amount as represents payment for any 
period for which the employee has been granted, and has 
taken, leave to which the employee was not entitled at the 
date of termination of the employee's employment. 

7. Restriction Upon Employment While on Leave 
An employee shall Hot engage in any employment for hire 

or reward during any period of long service leave pursuant 
to this Clause. 



8. Payment on Termination for Leave Not Taken 
(1) Where the employment of an employee is terminated, 

otherwise than by the employee's death, and any long 
service leave: 

(a) to which the employee was entitled has not been 
taken; and/or 

(b) accrues to the employee on such termination, 
the employee shall immediately pay, in full, to the 
employee, the amount in respect of such leave, calculated 
at the date of the termination in the manner set out in 
subclause 6(1) of this Clause, less any amount already paid 
to the employee in respect of that leave. 

(2) Where an employee dies, and any long service leave: 
(a) to which the employee was entitled has not been 

taken; and/or 
(b) accrues upon termination of the employment by 

reason of the employee's death, 
the employee shall, upon request by the employee's personal 
representative, pay, in full, to the employee's personal 
representative, the amount in respect of such leave calcu- 
lated as at the date of the death of the employee in the 
manner set out in subclause 6(1) of this Clause, less any 
amount already paid to the employee in respect of that leave. 

9. Benefits to be Brought Into Account 
Any long service leave allowed, or payment in lieu 

thereof made before 1 January, 1985, shall be taken into 
account, and shall be deemed to have been leave granted, 
and taken, in satisfaction of any entitlement to leave due 
under this Clause: 

(a) in the case of leave with pay—to the extent of the 
period of such leave; and 

(b) in the case of payment in lieu thereof—to the 
extent of a period of leave equivalent to the 
amount of payment at the date thereof. 

10.Transmission of Business 
(1) Where, whether before or after the commencement of 

this Clause, business or part thereof is transmitted from an 
employer (called "the transmittor") to another employer 
(called ' 'the transmittee'') and an employee who, at the time 
of such transmission, was an employee of the transmittor in 
that business or part thereof, becomes an employee of the 
transmittee: 

(a) the continuity of the contract of employment of 
the employee shall be deemed not to have been 
broken by reason of such transmission; and 

(b) the period of service which the employee has had 
with the transmittor, or any prior transmittor, shall 
be deemed to be service with the transmittee, 

pd the employee shall be entitled to long service leave as 
if the employee had, during the whole period of service, 
been employed, with the one employer, at the date at which 
the employee's entitlement to long service leave accrues. 

(2) Nothing in subclause 10(1) of this Clause shall be 
construed as entitling an employee to leave, or payment in lieu 
thereof, more than once in respect of any period of service. 

11. Records to be Kept 
(1) An employer shall: 

(a) during the employment, and for a period of twelve 
months thereafter; or 

(b) in the case of termination by the death of an 
employee—until settlement with an employee's 
personal representative has been made; or until the 
expiration of three years from the date of death, 
whichever occurs first, 
keep a record from which can be readily ascer- 
tained: 

(i) the name of each employee; 
(ii) the award classification in which the em- 

ployee is classified; 
(iii) the date of commencement of the employee's 

employment; 
(iv) the employee's entitlement to long service 

leave; and 

(v) any long service leave which has been 
granted to the employee or in respect of 
which payment has been made, whether 
under this Clause or otherwise. 

(2) The records required to be kept by subclause 11 (1) of 
this Clause shall be open for inspection, by a duly accredited 
official of an organisation of employees bound by this 
Award, during the usual office hours at the employer's office 
or other convenient place designated by the employer. 

(3) A duly accredited official, referred to in subclause 
11(1) of this Clause, shall be entitled to make, and carry 
away, a copy of any entry in such record. 

12. Applicability and Interpretation 
(1) The terms and conditions set out in this Clause shall 

govern all matters relating to long service leave on and from 
1 January, 1985, notwithstanding the provision of any Act, 
statutory intent, award, determination or agreement. 

(2) The provisions prescribed in this Clause, resemble, 
where relevant the provisions of the Federal Award known 
as the Long Service Leave (Oil Companies) Award 1985. 

(3) Any amendments made to the Long Service Leave 
(Oil Companies) Award 1985 shall automatically and 
simultaneously apply to the workers covered by this Clause 
and the parties to this Award shall make application to have 
this Award amended accordingly. 

20.—Bereavement Leave. 
An employee (other than a casual employee) shall be 

entitled to a maximum of three days leave without loss of 
pay on each occasion and on production of satisfactory 
evidence of the death of the employee's husband, wife, 
father, mother, sister, brother, child, step-child, or parents- 
in-law. For the purposes of this clause, the words "wife" 
and "husband" shall include de facto wife or husband and 
the words "father" and "mother" shall include foster father 
and mother. 

21.—Wage Rates. 
The following shall be the actual wage per week to 

employees covered by this award: 
Bunkering Attendant 3 $595.00 
Bunkering Attendant 2 $565.00 
Bunkering Attendant 1 $535.00 
Bunkering Attendant Base $505.00 

22.—Allowances. 
(1) A Meal Allowance of $7.40 shall be paid where an 

entitlement exists as outlined in this award. 
(2) A First Aid Allowance of $11.43 per week will be paid 

where an employee holds a current first aid qualification and 
is appointed by the employer to perform first aid duties. The 
employer shall reimburse the cost of fees for any courses 
necessary for an employee covered by this provision to 
obtain and maintain current the appropriate first aid 
qualification. 

23.—Award Modernisation Clause. 
The parties to this award agree to discuss all matters 

raised by either party for increased flexibility. All such 
discussions are premised in the understanding that: 

(1) The majority of employees at the enterprise must 
genuinely agree. 

(2) No employee will lose income as a result of the 
change. 

(3) The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) must be 
party to any agreement. In particular, where enterprise level 
discussions are considering matters requiring the registra- 
tion of an agreement or an award variation, the Union must 
be invited to participate. 

(4) The Union will not unreasonably oppose any 
agreement. 

(5) Neither party will unreasonably oppose amendments, 
variations or agreements sought by the other giving effect 
to the objects of structural efficiency. 
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(6) Any agreement will be ratified by the W.A. Industrial 
Relations Commission. 

(7) The dispute settling procedure will apply if agreement 
cannot be reached in the implementation process on a 
particular issue. 

Appendix A—Training Modules 
Bunkering Attendant Basic 

1. Product Receipt Basic 
2. Bunkering Procedures Basic 
3. Product Knowledge Basic 
4. Temperature and Sampling Tfechniques 
5. Tank Farm Layout 
6. Basic Maintenance 
7. Road Vehicle Maintenance 
8. Customer Service 
9. Occupational Health and Safety I 

10. General Housekeeping 
11. Operation of Pollution Control Equipment Basic 
12. B Class Licence 
13. Hoist Licence 

Bunkering Attendant 1 

1. Product Receipt Advanced 
2. Bunkering Procedures Advanced 
3. Basic Tankship Discharge Procedures 
4. Barge and Offsite Bunkers Control 
5. Basic Pipeline Maintenance 
6. Hose Tfesting 
7. Occupational Health and Safety II 
8. Specific Tank/Pipeline Procedures 
9. Operation/Maintenance of Pollution and Emer- 

gency Equipment 
10. Basic Boiler Operational Knowledge 
11. Basic Pump Operation 

Bunkering Attendant 2 

1. Monitoring KRD Receipts 
2. Road Loading/Unloading Procedures 
3. Quality Control Tbchniques 
4. Pipeline Maintenance Advanced 
5. Degassing Procedures Basic 
6. Planned Maintenance Systems and Records 
7. Occupational Health and Safety III 
8. Basic Supervision 
9. Environment Controls 

10. Terminal Pump and Pipeline Operation 
11. Boiler Ticket 
12. Fire Fighting Basic 

Bunkering Attendant 3 

1. Pipeline Control Receipt 
2. Bunkering Scheduling Implementation 
3. Tankership Discharge Procedures Advanced 
4. Quality Control and Blending 
5. Advanced Supervision 
6. Meter Repair and Loss Control 
7. Maintenance—Management Pipelines 
8. Administration Control 
9. Work Permit Control 

10. Pollution Control AEP 
11. A IP Fire Fighting Levels 1 and 2 
12. Trade Skills 
Appendix B—Structural Efficiency Agreement 

1. APPLICATION 

This Agreement will be binding upon the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and BP Australia Limited in 
respect of the Company's Fremantle Bunkering Terminal. 
This agreement is to be read in conjunction with the BP 
Fremantle Oil Bunkering Award 1992 and where any 
inconsistency appears between the award and agreement, 
this agreement will apply. All parties agree that the 
provisions of the award and this agreement represents the 
contract of employment between the parties and will be 
honoured at all times. 

2. INTENT 
BP Fremantle Limited has a stated objective of being the 

best in the Industry. Consistent with this objective and the 
second structural efficiency instalment agreement the 
parties are committed to providing ongoing improved 
measurable benefits for the Company's operation and its 
employees. 

To this end this agreement provided the scope for the 
parties to continually examine the way work is performed 
and provides the consultative mechanism to perform work 
in the most efficient way to meet the changing needs of 
business. 

It is agreed that local arrangements maybe made to meet 
the specific requirements of the site for working patterns, 
arrangements and flexibilities. 

3. WORKPLACE CO-OPERATION 
The long term future of the Company and job security for 

its employees is dependent upon the company being 
competitive. To achieve this the company seeks a commit- 
ment from all of its employees, including site management, 
at each location to work co-operatively towards producing 
a customer service oriented, efficient, productive and safe 
work environment. 

4. TIMING FLEXIBILITY FOR REST, CRIB AND 
MEAL BREAKS 

During normal circumstances it would be the intention for 
all employees to take fixed breaks. However, where work 
needs so dictate the flexibility is sought for employees to 
take their breaks at the next convenient time. In any event 
no employee will be required to work more than six (6) 
hours without a meal break. 

5. WORKING HOURS 
Due to the uncertainty of the timing of shipping arrivals, 

a duty crew will be available for work at any time during 
a 24 hour period 7 days a week subject to the retention of 
the current ordering system. 
6. DISPUTE PROCEDURE MODIFICATION 

Measures are required to ensure all parties adhere to the 
agreed disputes procedure which emphasises orderly discus- 
sion of issues rather than precipitate actions such as bans and 
stoppages. The company is willing to entertain any 
suggestions that satisfy this objective. A consultative 
committee will have both management and employee 
representative and will discuss all issues pertinent to the 
working conditions applying to the bunkering operation. 

The parties agree that management, shop stewards and 
Union officials will exhaust the negotiating process before 
time is lost by employees. 

(a) Where any dispute or grievance arises the problem 
should first be discussed between the employee 
and the supervisor and if requested by the 
employee, a shop steward may be present. 

(b) If the dispute or grievance is unresolved the 
employee and the union representative may then 
discuss the issue with the workshop manager. 

(c) If the dispute or grievance is unresolved then the 
employee and the union representative shall 
confer with the manager. 

(d) If the dispute or grievance is unresolved the matter 
should be referred to the union state official for 
discussion with management. 

(e) Until the dispute or grievance is determined in 
accordance with the above procedure, normal 
work shall continue without prejudice. 

(f) If the matter is still not resolved it shall referred 
to the W.A. Industrial Relations Commission for 
decision. 

7. JOB SECURITY 
The Company seeks to enhance a long term job security 

for its employees by being as efficient and productive as 
possible. This has been achieved at BP (Fremantle) Ltd by 
multiskilling and a natural wastage of labour leading to a 
flexible, compact efficient workforce. 



8. DETERMINATION OF STAFFING LEVELS 
Having due regard to the forecast work needs, safety 

considerations and flexibility desires, the company will 
determine the appropriate staffing levels. If it is thought 
desirable to change the existing levels, either up or down, 
input will be sought from employees. 

Any change will be negotiated through the consultative 
committee with agreement by all parties concerned. 

9. USE OF CASUALS/TEMPORARIES 
Where such situations as— 

© absence for any reason having reduced the normal 
workforce; 

® there being a defined relatively short term extra 
workload the Company, after consultation and 
agreement with employees will be able to engage 
casuals on a short term basis. In equivalent 
situations the company prefers to use its own 
employees as they are more skilled than casual 
employees. 

10. USE OF THIRD PARTIES 
lb meet the company's customer service efficiency and 

safety objectives it is sometimes better for certain activities 
to be done by outside parties e.g. specialist engineering 
tasks, tank cleaning/painting etc. Any task outside this area 
to be agreed by the company and consultative committee 
prior to commencement. 

11. ADHERENCE TO AWARD/AGREEMENT CON- 
DITIONS 

The award/agreement eventually each represents a "con- 
tract of employment" between the company and its 
employees. As such there should be commitment and 
adherence by all parties to the agreed conditions including 
such items as: 

• payment of all wages and allowances by EFT; 
© completion of all the laid down steps in the 

disputes procedure. 
12. LOCAL CONDITIONS 
The parties are committed to continue the improvement 

of work practices and the removal of artificial barriers, lb 
this end the following productivity initiatives have been 
agreed upon and are in place: 

12.1 No demarcation subject to competency and abid- 
ance of state legislation 
Full multiskilling 
Agreed staff reductions 
Maintain Flexibility 
Safety standards maintained 
Consultative committee formed 
Agreed use of casuals (refer to Clause 9 of this 
agreement) 

12.2 Appropriate training to be made available to all 
employees who request same, to enhance their 
career path. 

12.3 All training to be voluntary to the individual. 

Appendix C—Parties Bound 
The Applicant shall be: 

Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) 
401-403 Oxford Street 
MT. Hawthorn WA 6016 

The Respondent shall be: 
BP (Fremantle) Limited 
Cnr. Amherst & Knutsford Streets 
East Fremantle WA 6160 

Dated at Perth this 21st day of August, 1981. 

INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 1991 

No. A33 of 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
J. CARR1GG, 

Registrar. 

Industrial Spraypainting and Sandblasting Award 1991 
No. A33 of 1987. 

AWARD No. A33 of 1987. 

This award shall be known as the "Industrial Spraypaint- 
ing and Sandblasting Award 1991" and shall replace the 
Operative Painters and Decorators (Marine) Agreement No. 
15 of 1979 and the Painters (Shipping) Award No. 32A of 
1961. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. State Wage Principles—June 1991 
4. Scope 
5. Area 
6. Term 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 

10. Multi-Storey Allowance 
11. Hours 
12. Rest Periods and Crib Time 
13. Overtime 
14. Weekend Work 
15. Holidays and Holiday Work 
16. Shift Work 
17. Meal Allowance 
18. Living Away from Home—Distant Work 
19. Location Allowance 
20. Annual Leave 
21. Sick Leave 
22. Accident Pay 
23. Bereavement Leave 
24. Maternity Leave 
25. Juty Service 
26. Time Records 
27. Protection of Employees 
28. Amenities 
29. First Aid Equipment 
30. Special Tools and Protective Clothing 
31. Compensation for Clothes and Tools 
32. Payment of Wages 
33. Presenting For Work But Not Required 
34. Termination of Employment 
35. Job Stewards 
36. Posting of Award 
37. Posting of Notices 
38. Right of Entry 
39. Long Service Leave 
40. Stand Downs 
41. Prohibition of Junior Employees 
42. Settlement of Disputes 
43. Board of Reference 
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44. No Reduction 
45. Award Modernisation 
46. Structural Efficiency Exercise 
47. Fares and Travelling 
48. Liberty to Apply 

Appendix A—North West Shelf Gas Project. 
Appendix B—Asbestos Eradication 
Appendix C—Fares and Travelling—Daily Rates 
Respondents 
Schedule A—^Respondents 

3.—State Wage Principles—June 1991. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward, except when 
consistent with the State Wages Principles. 

4.—Scope. 
Subject to subclause (2) hereof this award shall apply to: 

(1) (a) employers employing persons in the classifi- 
cation of painter, spraypainter, sandblaster or 
shot blaster in the industry of industrial 
painting or sandblasting: and 

(b) the employees referred to in paragraph (a) 
hereof; and 

(c) The Operative Painters & Decorators Union 
of Australia, West Australian Branch, Union 
of Workers. 

(2) this award shall not apply to any employment 
which is subject to any other award of the Western 
Australian Industrial Relations Commission as 
those awards existed at the date of the making of 
this award, nor to the employment of persons 
pursuant to the Industrial Blaster/Coater First 
Year Training Programme Agreement No. AG 2 
of 1988 and the Industrial Blaster/Coater Second 
Year Training Programme Agreement No. AG 3 
of 1988. 

5.—Area. 
This award shall operate throughout the State of Western 

Australia 

6.—Term. 
The term of this award shall be for one year from the 27th 

day of November 1991. 

7.—Definitions. 
(1) "Union" means The Operative Painters & Decorators 

Union of Australia, West Australian Branch, Union of 
Workers. 

(2) "Painter" includes spray painter, sandblaster and shot 
blaster and means any worker applying paint or its 
substitutes, or any preparation, by any means, the purpose 
of which is of a decorative or protective character for 
residential, commercial or industrial purposes (excluding 
the application of bitumen or like substances to roads and 
like surfaces), and shall include the painting of buildings and 
structures (residential, commercial and industrial) and parts 
thereof, aircraft, machinery, plant, ships and vessels includ- 
ing prefabricated work on any of the aforementioned, 
general painting, and any worker engaged in the removal of 
paint and/or its substitutes and the preparation of all work, 
surfaces and materials used in the aforementioned work. 

(3) "Casual Employee" means an employee who is 
employed for a period of less than five days (exclusive of 
overtime). 

(4) "Construction Work" means— 
(a) all work "on-site" in connection with the erec- 

tion, repair, renovation, maintenance, ornamenta- 
tion or demolition of buildings or structures: or 

(b) all work which the union and the employer 
concerned agree is construction work but only if 
the agreement is approved by the Board of 
Reference; or 

(c) all work which, in default of an agreement as 
aforesaid, is declared by the Board of Reference 
to be construction work. 

(5) "Leading Hand" means an employee who is given by 
the employer, or his/her agent, the responsibility of directing 
and/or supervising the work of other persons, or in the case 
of only one person, the specific responsibility of directing 
and/or supervising the work of that person. 

8.—Rates of Pay. 
(1) The weekly rate of pay is as follows: 

Painter, spraypainter, shotblaster, sandblaster or 
employee performing two or more of those func- 
tions $458.66 

(2) The hourly rate of pay shall be calculated by dividing 
the weekly rate by 38. 

(3) Location Allowance 
Where applicable location allowances in accordance with 

Clause 19 will be paid. 
(4) Underground Allowance 

(a) (i) Subject to paragraph (b) hereof, an employee 
required to work underground shall be paid 
an allowance of $7.70 per week in addition 
to any other amount prescribed for such 
employees elsewhere in this award, 

(ii) Where a shaft is to be sunk to a depth greater 
than six metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(b) Where an employee is required to work under- 
ground for no more than four days or shifts in any 
ordinary week he/she shall be paid an under- 
ground allowance in accordance with the provi- 
sions of paragraph (n) of subclause (1) of Clause 
9.—Special Rates and Provisions in lieu of the 
allowance prescribed in paragraph (a) hereof. 

(5) Leading Hands 
(a) A person specifically appointed to be a leading 

hand shall be paid at tire rate of the undermen- 
tioned additional amounts in accordance with the 
number of persons in his/her charge: 

Wkly Rate 
Base per 
Rate 

£ 
Hour 

(i) In charge of not more 
a> 

than one person 10.00 0.27 
(ii) In charge of 2 and not 

more than 5 persons 22.30 0.61 
(iii) In charge of 6 and not 

more than 10 persons 28.30 0.77 
(iv) In charge of over 10 

persons 37.70 1.02 
(b) The hourly rate prescribed in paragraph (a) hereof 

is calculated to the nearest cent (less than half a 
cent to be disregarded) by multiplying the weekly 
base amount by 52 and dividing the result by 50.4 
and by dividing the amount by 38. 

(6) Casual Hands 
In addition to the rate appropriate for the type of work, 

a casual hand shall be paid an additional 20 per cent of the 
rate her hour with a minimum payment as for three hours 
employment. The penalty rate herein prescribed shall be 
deemed to include, inter alia, compensation for annual 
leave. 

9.—Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to employees 
covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, gran- 

ulated cork, silicate of cotton, insulwool, slag 
wood, limpet fibre, vermiculite or other recogni- 
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sed insulating material of a like nature or working 
in the immediate vicinity so as to be affected by 
the use thereof 44 cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where the 

temperature has been raised by artificial means to 
between 35 degrees and 54 degrees Celsius—44 
cents per hour or part thereof, exceeding 54 
degrees Celsius 43 cents per hour or part thereof. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(c) Cold Work 
An employee who works in a place where the 

temperature is lowered by artificial means to less 
than zero degrees Celsius shall be paid 36 cents 
per hour. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(d) Confined Space 
An employee required to work in a confined 

space shall be paid 44 cents per hour or part 
thereof. 

("Confined Space" means a place the dimen- 
sions or nature of which necessitate working in a 
cramped position or without sufficient ventila- 
tion.) 

(e) Swing Scaffold 
(i) an employee required to work from any type 

of swing or any scaffold suspended by rope 
or cable, bosun's chair, or suspended scaffold 
requiring us of steel or iron hooks or angle 
irons shall be paid the appropriate allowance 
set out below corresponding to the storey 
level at which the anchors or bracing, from 
which stage is suspended, has been erected. 

Such allowance shall be paid for the 
minimum of four hours' work or part thereof 
until construction work (as defined) has been 
completed. 

Height of Bracing First Each Additional 
Four Hours Hour 

0-15 storeys 2.58 0.53 
16-30 storeys 3.31 0.69 
31-45 storeys 3.91 0.80 
46-60 storeys 6.42 1.33 
Greater than 60 storeys 8.18 1.69 
(ii) Payments contained in this subclause are in 

recognition of the disabilities associated with 
the use of swing scaffolds. 

(iii) For the purpose of Clause 9(l)(e)(i) hereof: 
"Completed" means the building is fully 

functioning and all work which was part of 
the principal contract is complete. 

"Storeys" shall be given the same mean- 
ing as the storey level in Clause 10(2) of this 
Award. 

(f) Wet Work 
An employee working in any place where water 

is continually dripping on him/her so that clothing 
and boots become wet, or where there is water 
underfoot, shall be paid 36 cents per hour whilst 
so engaged. 

(g) Dirty Work 
An employee engaged on unusually dirty work 

shall be paid 36 cents per hour. 
(h) Towers Allowance 

An employee working on a chimney stack, 
spire, tower, radio or television mast or tower, air 

shaft (other than above ground in a multi-storey 
building), cooling tower or silo, where the 
construction exceeds 15 metres in height shall be 
paid 36 cents per hour for all work above 15 
metres, and 36 cents per hour for work above each 
further 15 metres. 

Provided that any similarly constructed build- 
ing, or a building not covered by Clause 10.— 
Multi-Storey Allowance, which exceeds 15 
metres in height may be covered by this subclause, 
or by that clause by agreement or where agree- 
ment is not reached, by determination of the 
Commission. 

(i) Toxic Substances 
(i) An employee required to use toxic sub- 

stances shall be informed by the employer of 
the health hazards involved and instructed in 
the correct and necessary safeguards which 
must be observed in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safeguards as 
are required by Clause 27.—Protection of 
Employees and the appropriate Government 
authority or in the absence of such require- 
ment such safeguards as are defined by a 
competent authority or person chosen by the 
union and the employer. 

(iii) Employees using toxic substances or materi- 
als of alike nature shall be paid 44 cents per 
hour. Employees working in close proximity 
to employees so engaged shall be paid 36 
cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based materi- 
als and all materials which include or require 
the addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(j) Fumes 
An employee required to work in a place where 

fumes of sulphur or other acid or other offensive 
fumes are present shall be paid such rates as are 
agreed upon between him/her and the employer; 
provided that, in default of agreement, the matter 
may be referred to a Board of Reference for the 
fixation of a special rate. 

Any special rate so fixed shall apply from the 
date the employer is advised of the claim and 
thereafter shall be paid as and when the fume 
condition occurs. 

(k) Asbestos 
Employees required to use materials containing 

asbestos or to work in close proximity to 
employees using such materials shall be provided 
with and shall use all necessary safeguards as 
required by the appropriate occupational health 
authority and where such safeguards include the 
mandatory wearing of protective equipment (i.e. 
combination overalls and breathing equipment or 
similar apparatus) shall be paid 44 cents per hour 
extra whilst so engaged. 

(1) Furnace Work 
An employee engaged in the construction or 

alteration or repairs to boilers, flues, furnaces, 
retorts, kilns, ovens, ladles and similar refractory 
work shall be paid 95 cents per hour. This 
additional rate shall be regarded as part of the 
wage rate for all purposes. 

(m) Acid Work 
An employee required to work on the construc- 

tion or repairs to acid furnaces, acid stills, acid 
towers and all other acid resisting brickwork shall 
be paid 95 cents per hour. This additional rate 
shall be regarded as part of the wage rate for all 
purposes. 
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(n) Roof Repairs 
Employees engaged on repairs to roofs shall be 

paid 44 cents per hour. 
(o) Underground Allowance 

(i) An employee required to work underground 
for no more than four days or shifts in an 
ordinary week shall be paid $1.54 a day or 
shift in addition to any other amount pre- 
scribed for such employees elsewhere in this 
award. 

Provided that an employee required to 
work underground for more than four days or 
shifts in an ordinary week shall be paid an 
underground allowance in accordance with 
the provisions of subclause (3) of Clause 
8.—Rates of Pay. 

(ii) Where a shaft is to be sunk to a depth greater 
than 6 metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(p) First Aid 
An employee who is qualified to provide first 

aid and who is appointed by his/her employer to 
carry out first aid duties in addition to his/her 
usual duties shall be paid $ 1.52 per day. 

(q) Fireproofing spray: An employee using a fireproof 
or composition spray shall be paid an additional 
36 cents per hour whilst so engaged. 

(r) Height Work: An employee working on any 
structure at a height of more than nine metres 
where an adequate fixed support not less than 0.75 
metres wide is not provided, shall be paid 33 cents 
per hour in addition to ordinary rates. This 
subclause shall not apply to an employee working 
on a bosun's chair or swinging stage. 

This provision shall not apply in addition to the 
Towers Allowance prescribed in paragraph (h) of 
this subclause. 

(s) Brewery Cylinders—Painters: A painter in brew- 
ery cylinders or stout tuns shall be allowed 15 
minutes' spell in the fresh air at the end of each 
hour worked by him/her. 

Such 15 minutes shall be counted as working 
time and shall be paid for as such. The rate for 
working in brewery cylinders or stout tuns shall 
be at the rate of time and one-half. When an 
employee is working overtime and is required to 
work in brewery cylinders and stout tuns he/she 
shall, in addition to the overtime rate payable, be 
paid one half of the ordinary rate payable as 
provided by Clause 8.—Rates of Pay of this 
award. 

(t) Certificate Allowance: A tradesman who is the 
holder of a scaffolding certificate or rigging 
certificate issues by the Department of Occupa- 
tional Health, Safety and Welfare and is required 
to act on that certificated person shall be paid an 
additional 36 cents per hour. 

Provided that this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(u) Spray Application: An employee engaged on all 
spray applications carried out in other than a 
properly constructed booth approved by the 
Department of Occupational Health, Safety and 
Welfare shall be paid 36 cents per hour extra, 

(v) Spray Painting: 
(i) Lead paint shall not be applied by a spray to 

the interior of any building and no surface 
painted with lead paint shall be rubbed down 
or scraped by a dry process. 

(ii) All employees applying paint by spraying 
shall be provided with full overalls and head 
covering and respirators by the employer. 

(iii) Where from the nature of the paint or 
substance used in spraying a respirator would 
be of little or no practical use in preventing 
the absorption of fumes or materials from 
substances used by an employee in spray 
painting, the employee shall be paid a special 
allowance of $1.01 cents per day. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award shall be 

paid irrespective of the time at which work is 
performed and shall not be subject to any premium 
or penalty conditions. 

This limitation does not apply to the "All 
Purpose special rates" prescribed in paragraphs (1) 
and (m) of subclause (1) of this Clause. 

(b) Where more than one of the above rates provides 
payments for disabilities of substantially the same 
nature then only the highest of such rates shall be 
payable. 

(3) (a) The employer shall supply a safety helmet for each 
of his/her employees requesting one on any job where, 
pursuant to the regulations made under the Occupational 
Health, Safety & Welfare Act 1984, an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the property of 
the employer and during the time it is on issue the employees 
shall be responsible for any loss or damage thereto, fair wear 
and tear attributable to ordinary use excepted. 

(4) Attendants on Ladders 
No employee shall work on a ladder at a height of over 

six metres from the ground when such ladder is standing in 
any street, way or lane where traffic is passing to and fro, 
without an assistant on the ground. 

(5) Electrical Sanding Equipment 
The use of electrical sanding machines, electrical wire 

brushes or other electrical equipment for sanding down paint 
work shall be governed by the following provisions— 

(i) The weight of each such machine shall not exceed 
six kilograms. 

(ii) Every employer operating any such machine shall 
endeavour to ensure that each such machine, 
together with all electrical leads and associated 
equipment, is kept in a safe condition and shall, 
if requested so to do by any employee, but not 
more often than once in any four weeks, cause the 
same to be inspected under the provisions of the 
Electricity Act and the regulations made thereun- 
der. 

(iii) Employers shall provide and supply respirators of 
a suitable type, to each employee and shall 
maintain same in an effective and clean state at all 
times. Where respirators are used by more than 
one employee, each such respirator shall be 
sterilised or a new pad inserted after use by each 
such employee. 

(iv) Employers shall also provide and supply goggles 
of a suitable type. Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use the protective equipment 
supplied when using electrical sanding machines 
of any type. 

(6) Adequate precautions shall be taken by all employers 
for the safety of employees employed on the retaining walls 
of dams. Any dispute as to the adequacy of precautions taken 
shall be referred to the Board of Reference. 

(7) The Secretary or any authorised officer of the union 
shall have the right to visit any job for the purpose of 
ascertaining whether work is being performed in accordance 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984, and any regulations made thereunder. 

Should he/she be of the opinion that the work being 
carried out is not in accord with those provisions the 
Secretary or any authorised officer of the union shall inform 
the employer and the employees concerned accordingly and 
may report any alleged breach of the Act or the regulations 
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to the Chief Inspector of the Department of Occupational 
Health, Safety and Welfare. 

(8) Where the employer provides transport to and from 
the job the conveyance used for such transport shall be 
provided with suitable and weatherproof covering. 

(9) Any dispute which may arise between the parties in 
relation to the application of any of the foregoing special 
rates and provisions may be determined by the Board of 
Reference. 

10.—Multi-Storey Allowance. 
(1) Eligibility 
A multi-storey allowance shall be paid to all employees 

on site engaged in the construction or renovation of a 
multi-storey building as defined herein, to compensate for 
the disabilities experienced in, and which are peculiar to the 
construction or renovation of a multi-storey building. 

Provided that for the purposes of this clause renovation 
work is work performed on existing multi-storey buildings, 
(as defined) as such work involves structural alterations 
which extend to more than two storey levels in a building, 
and at least part of the work to be performed is above the 
fourth floor storey level in accordance with the scale of 
payments appropriate for the highest floor level affected by 
such work. 

(2) Definition of Multi-Storey Building 
For the purposes of this award, a multi-storey building is 

a building which will, when complete, consist of five or 
more storey levels. 

"Complete" means the building is fully functional and 
all work which was part of the principal contract is 
complete. 

For the purpose of this Clause, a storey level means 
structurally completed floor, walls, pillars or columns, and 
ceiling (not being false ceilings) of a building, and shall 
include basement levels and mezzanine or similar levels (but 
excluding "half floors" such as toilet blocks or store rooms 
located between floors). 

Provided that any building or structures which do not have 
regular storey levels but which are not classed as towers, 
(e.g. grandstands, aircraft hangers, large stores, etc.) and 
which exceed 15 metres in height may be covered by this 
subclause, or by Clause 9(l)(i) by agreement. Where no 
agreement is reached, by determination of the Commission. 

Plant Room—Further provided that a plant room situated 
on the top of a building shall constitute a further storey level 
if the plant room occupies 25% of the total roof area or an 
area of 100 square metres whichever is the lesser. 

(3) Rates For Multi-Storey Buildings 
Except as provided for in subclause (4) of this clause, an 

allowance in accordance with the following table shall be 
paid to all employees on the building site. The second and 
subsequent allowance scales shall, where applicable, com- 
mence to apply to all employees when one of the following 
components of the building—structural steel, re-inforcing 
steel, boxing or walls, rises above the floor level first 
designated in each such allowance scale. 

"Floor Level" means that stage of construction which in 
the completed building would constitute the walking surface 
of the particular floor level referred to in the table of 
payments. 

From commencement of Budding to Fifteenth Floor 
Level—28 cents per hour extra; 

From Sixteenth Floor Level to Thirtieth Floor Level—35 
cents per hour extra; 

From Thirty-first Floor Level to Forty-fifth Floor Level— 
53 cents per hour extra; 

From Forty-sixth Floor Level to Sixtieth Floor Level—68 
cents per hour extra; 

From Sixty-first Floor Level Onwards—85 cents per hour 
extra. 

The allowance payable at the highest point of the building 
shall continue until completion of the building. 

(4) Service Cores 
(a) All employees employed on a Service Core at 

more than 15 metres above the highest point of the 
main structure shall be paid the Multi-Storey rate 
appropriate for the main structure plus the 
allowance prescribed in paragraph (h) Towers 
Allowance of subclause (1) of Clause 9.—Special 
Rates and Provisions calculated from the highest 
point reached by the main structure to the highest 
point reached by the Service Core in any one day 
period (i.e. For this purpose the highest point of 
the main structure shall be regarded as though it 
were the ground in calculating the appropriate 
Towers Allowance). 

Employees employed on a Service Core no 
higher than 15 metres above the main structure 
shall be paid in accordance with the Multi-Storey 
Allowance prescribed herein. 

(b) Provided that any section of a Service Core 
exceeding 15 metres above the highest point of the 
main structure shall be disregarded for the purpose 
of calculating the Multi-Storey Allowance appli- 
cable to the main structure. 

11.—Hours. 
(1) Except as provided elsewhere in this Award the 

ordinary hours shall be 38 per week to be worked in 
accordance with the following provisions for a four-week 
work cycle: 

(a) The ordinary working hours shall be worked in a 
20 day four week cycle. Monday to Friday 
inclusive, with 19 days of eight hours each, 
between the hours of 7.00 am and 6.00 pm, with 
0.4 of one hour on each day worked accruing as 
an entitlement to take the fourth Monday in each 
cycle as a day off paid for as though worked 
including the appropriate fares and travel rates 
where applicable. 

The rostered days shall be in accordance with 
those set each year between the Building Trades 
Association of Unions of W.A. and the construc- 
tion industry employers associations pursuant to 
Clause 13(l)(a) of the Building Trades (Construc- 
tion) Award 1978 No. R14 of 1978. 

Paid rostered days off shall be accrued by all 
employees in the following manner: 

A rostered days off shall be taken as follows— 
On the fourth Monday in each four week cycle, 

except where it falls on a public holiday, in which 
case the next working day shall be taken in lieu 
unless another alternate day in the current or next 
four week cycle is agreed in writing between the 
employer and the employee or between the 
Building Trades Association of Unions of W.A. 
and the construction industry employer associa- 
tions to be the rostered day off, or to coincide with 
the public holiday, pursuant to Clause 13(1) (a) of 
the Building Trades (Construction) Award 1978. 

Provided that by agreement in writing between 
an employer and his employee(s), an alternate day 
in the four week cycle may be substituted for the 
fourth Monday as the day off paid as though 
worked, and where such agreement is reached all 
provisions of this Award shall apply as if such day 
was the prescribed fourth Monday. 

Provided where such agreement is reached the 
following procedures shall apply: 

(i) The employer shall, within 24 hours from 
when he reaches agreement with his em- 
ployee^) notify by letter or telegram, the 
Union of the decision to vary the rostered day 
off. 

(ii) A period of five ordinary working days shall 
be allowed to pass from the day on which the 
employer informs the Union, before the 
agreement is implemented. 
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(iii) Such an agreement shall be put into effect 
after the passage of five days period of notice 
unless a union(s) registered to represent 
occupation(s) on the site refers the matter to 
a Board of Reference in which event the 
agreement will not be implemented until a 
decision is made by such a Board or a further 
period of five ordinary working days had 
passed, whichever is the shorter. 

Any arrangement made regarding the 
substituted day, shall be made at least seven 
days prior to die date of the rostered day off. 

Provided further that 13 rostered days off 
are taken by an employee for every 12 
months continuous service. 

(b) Where such fourth Monday or agreed rostered day 
prescribed by paragraph (a) above falls on a 
holiday as prescribed in Clause 15.—Holidays and 
Holiday Work, the next working day shall be 
taken in lieu of the rostered day off unless an 
alternate day in that four-week cycle or the next 
is agreed in writing between the employer and the 
employee. 

(c) An employee who has not worked a complete 
19-day four week cycle shall receive pro-rata 
accrued entitlements for each day worked or 
regarded as having been worked in such cycle 
payable for the rostered day off or, in the case of 
termination of employment on termination. 

(d) The accrued rostered day prescribed in paragraphs 
(a) and (b) shall be taken as a paid day off 
provided that the day may be worked where that 
is required by the employer and such work is 
necessary to allow other employees to be em- 
ployed productively or to carry out out-of-hours 
maintenance or because of unforeseen delays to a 
particular project or a section of it or for other 
reasons arising from unforeseen or emergency 
circumstances on a project, in which case, in 
addition to accrued entitlements, the employee 
shall be paid penalty rates and provisions as 
prescribed for Saturday work in Clause 14.— 
Weekend Work. 

(e) For the purposes of paragraph (a) herein days not 
worked but taken as paid leave, pursuant to the 
provisions of Clause 15.—Holidays and Holiday 
Work, Clause 20.—Annual Leave, Clause 21.— 
Sick Leave, Clause 23.—Bereavement Leave or 
Clause 25.—Jury Service, shall be deemed to be 
days worked during the four week cycle. 

(2) Meal Break 
There shall be a cessation of work and of working time 

for the purpose of a meal on each day, of no less than 30 
minutes, to be taken between noon and 1.00pm. 

(3) Early Start 
Provided that by agreement between the employer, his/her 

employees and the appropriate union the working day may 
begin at 6.00am or at any other time between that hour and 
8.00am and the working time shall then begin to run from 
the time so fixed, with a consequential adjustment to the 
meal cessation period. 

(4) Variation of Meal Breaks 
Provided further that where, because of the area of 

location of a project, the majority of on-site employees on 
the said project request, and agreement is reached, the period 
of the meal break may be extended to not more than 45 
minutes with a consequential adjustment to the daily time 
of cessation of work, subject to the following procedure 
being observed. 

(a) The employer shall, within 24 hours from when 
he/she reaches agreement with his/her employees, 
notify by letter or telegram, the union of the site 
decision to vary the meal break. 

(b) The employer shall also inform any registered 
unions of employers to which he/she belongs of 
this agreement. 

(c) A period of five ordinary working days shall be 
allowed to pass from the day on which the 
employer informs the union, before the agreement 
is implemented. 

(d) Such an agreement shall be put into effect after 
passage of the five days' period of notice unless 
the union refers the matter to a Board of Reference 
(constituted by Clause 43 of this award) in which 
event the agreement will not be implemented until 
a decision is made by such a Board or a further 
period of five ordinary working days has passed, 
whichever is the shorter. 

12.—Rest Periods and Crib Time. 
(1) An employee who has worked continuously (except 

for meal or crib times allowed by this award) for twenty 
hours shall not be required to continue at or recommence 
work for at least 12 hours. 

(2) There shall be allowed, without deduction of pay, a 
rest period of ten minutes between 9.00a.m. and 11.00a.m. 

(3) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take without deduction of 
pay, a crib time of 20 minutes in duration immediately after 
such ceasing time and thereafter, after each four hours of 
continuous work, he/she shall be allowed to take also, 
without deduction of pay, a crib time of 30 minutes in 
duration. In the event of an employee remaining at work 
after the usual ceasing time without taking the crib time of 
20 minutes and continuing at work for a period of two hours 
or more, he/she shall be regarded as having worked 20 
minutes more than the time worked and be paid accordingly. 

For the purpose of this subclause "usual ceasing time" 
is at the end of ordinary hours inclusive of any time worked 
for accrual purposes as prescribed in Clause 11(1)—Hours 
or Clause 16(4)—Shift Work. 

(4) Where shift work comprises three continuous and 
consecutive shifts of eight hours per day, a crib time of 20 
minutes in duration shall be allowed without deduction of 
pay in each shift, such crib time being in lieu of any other 
rest period or cessation of work elsewhere prescribed by this 
award. 

(5) The provisions of subclauses (2), (3) and (4) of this 
clause shall not be applicable to the case of an employee 
who is allowed the rest periods prescribed in paragraphs (b) 
and (c) of subclause (1) of Clause 9.—Special Rates and 
Provisions. 

13.—Overtime. 
(1) All time worked beyond the ordinary time of work 

inclusive of any time worked for accrual purposes as 
prescribed in Clause 11(1)—Hours or Clause 16(4)—Shift 
Work of this award shall be paid for at the rate of one and 
a half times ordinary rates for the first two hours thereof and 
at double time thereafter. 

(2) An employee recalled to work overtime after leaving 
his/her employer's business premises (whether notified 
before or after leaving the premises) shall be paid for a 
minimum of three hours' work at the appropriate rates for 
each time he/she is so recalled; provided that, except in the 
case of unforeseen circumstances arising, the employee shall 
not be required to work the full three hours if the job he/she 
was recalled to perform is completed within a shorter period. 

This subclause shall not apply in cases where it is 
customary for an employee to return to his/her employer's 
premises to perform a specific job outside his/her ordinary 
working hours, or where the overtime is continuous (subject 
to a reasonable meal break) with the completion or 
commencement of ordinary working time. 

(3) If an employer requires an employee to work during 
the time prescribed by Clause 11.—Hours or Clause 
16.—Shift Work of this award for cessation of work for the 
purpose of a meal, he/she shall allow the employee whatever 
time is necessary to make up the prescribed time of 
cessation, and the employee shall be paid at the rate of 
double time for the period worked between the prescribed 
time of cessation and the beginning of the time allowed in 



substitution for the prescribed cessation time; provided 
however, that the employer shall not be bound to pay in 
addition for the time allowed in substitution for the cessation 
time; and provided also that if the cessation time is 
shortened at the request of the employee to the minimum of 
30 minutes prescribed in Clause 11.—Hours or Clause 
16.—Shift Work of this award or to any other extent (not 
being less than 30 minutes) the employer shall not be 
required to pay more than the ordinary rates of pay for the 
time worked as a result of such shortening, but such time 
shall form part of the ordinary working time of the day. 

(4) When an employee, after having worked overtime 
and/or a shift for which he/she has not been regularly 
rostered, finishes work at a time when reasonable means of 
transport are not available the employer shall provide 
him/her with conveyance to his/her home or to the nearest 
public transport. 

(5) An employee who works so much overtime: 
(a) (i) between the termination of his/her ordinary 

work day or shift and the commencement of 
his/her ordinary work in the next day or shift, 
that he/she has not at least ten consecutive 
hours off duty between these times; 

(ii) or on Saturdays, Sundays and holidays, not 
being ordinary working days or on a rostered 
day off, without having had ten consecutive 
hours off duty in the 24 hours preceding 
his/her ordinary commencement time on 
his/her next ordinary day or shift, shall, 
subject to this subclause, be released after 
completion of such overtime until he/she has 
had ten hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(b) If, on the instructions of his/her employer, such 
employee resumes or continues to work without 
having had such ten consecutive hours off duty 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(c) The provisions of this subclause shall apply in the 
case of shift employees as if eight hours were 
substituted for ten hours when overtime is 
worked— 

(i) for the purpose of changing shift rosters; and 
(ii) where a shift employee does not report for 

duty and a day worker or a shift employee is 
required to replace such shift employees; or 

(iii) where a shift is worked by arrangement 
between the workers themselves. 

(6) An employer may require any employee to work 
reasonable overtime. 

14.—Weekend Work. 
(1) Overtime work on Saturday shall be paid for at the rate 

of time and a half for the first two hours and double time 
thereafter, provided that all overtime worked after 12 noon 
on Saturday shall be paid for at the rate of double time. 

(2) Ail time worked on Sundays shall be paid for at the 
rate of double time. 

(3) An employee required to work overtime on a Saturday 
or to work on a Sunday shall be afforded at least three hours' 
work on a Saturday or four hours' work on a Sunday or shall 
be paid for three hours' work on a Saturday or four hours' 
work on a Sunday at the appropriate rate. 

(4) An employee working overtime on Saturday, or 
working on a Sunday, shall be allowed, without deduction 
of pay, a rest period of ten minutes between 9.00 a.m. and 
11.00 a.m. 

(5) An employee working overtime on a Saturday, or 
working on a Sunday, shall be allowed a paid crib time of 
20 minutes after four hours' work, to be paid for at the 
ordinary rate of pay but this provision shall not prevent any 

arrangements being made for the taking of a 30 minute meal 
period, the time in addition to the paid 20 minutes being 
without pay. 

In the event of an employee being required to work in 
excess of a further four hours, he/she shall be allowed to take 
a paid crib time of 30 minutes which shall be paid at the 
ordinary rate of pay. 

15.—Holidays and Holiday Work. 
(1) An employee other than a casual employee shall be 

entitled to the following holidays without deduction of pay. 
Provided that if any other day be by a State Act of 
Parliament or State Proclamation substituted for any of the 
said holidays, the day so substituted shall be observed. 

Provided further that when any of the days mentioned in 
this subclause faUs on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, provided 
that when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Thesday. 

New Year's Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Foundation Day 
Union Picnic Day 
Christmas Day 
Boxing Day 

"Union Picnic Day" shall be observed on the day also 
observed as "Sovereign's Birthday". 

(2) By agreement between any employer and the Union, 
other days may be substituted for the said days or any of 
them as to such employer's undertaking. 

(3) Where an additional or substitute holiday is pro- 
claimed by Order in Council or otherwise gazetted by 
authority of the Australian or State Government under any 
Act throughout the State or part thereof, such day shall 
within the defined locality, be deemed to be a holiday for 
the purposes of this award; provided that an employee shall 
not be entitled to the benefit or more than one holiday upon 
such occasion. 

(4) All work performed on any of the holidays prescribed 
in this clause or substituted in lieu thereof, shall be paid for 
at the rate of double time and a half. 

(5) (a) All work performed on the day after Good Friday 
shall be paid for at the rate of double time and a half. 

(b) An employee required to work on the Saturday 
following Good Friday shall be afforded at least four work 
or paid for four hours at the appropriate rate. 

(6) The provisions of subclauses (2), (3), (4), (5) and (6) 
of Clause 13.—Overtime shall apply in respect of work on 
a holiday. 

(7) An employee required to work on a holiday shall be 
afforded at least four hours work or paid for four hours at 
the appropriate rate. 

(8) Provided that— 
(a) An employer who terminates the employment of 

an employee except for reasons of misconduct or 
incompetency (proof of which shall lie upon the 
employer) shall pay the employee a day's ordinary 
wages for each holiday prescribed in subclause (1) 
of this clause or each holiday in a group as 
prescribed in paragraph (b) hereof which falls 
within ten consecutive days after the day of 
termination. 

(b) Where any two or more of the holidays prescribed 
in this award occur within a seven day span, such 
holidays shall for the purpose of this award be a 
group of holidays. If the first day of the group of 
holidays falls within ten consecutive days after 
termination, the whole group shall be deemed to 
fall within the ten consecutive days. 

Christmas Day, Boxing Day and New Year's 
Day shall be regarded as a group. 
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(c) No employee shall be entitled to receive payment 
from more than one employer in respect of the 
same public holiday or group of holidays. 

(d) The employee has worked as required by his/her 
employer the working day immediately before and 
the working day immediately after such a holiday 
or is absent with the permission of his/her 
employer or is absent with reasonable causes. 
Absence arising by termination of employment by 
the worker shall not be reasonable cause. 

16.—Shift Work. 
(1) For the purposes of this clause: 

"Afternoon shift" means a shift finishing at or after 
9.00 p.m. and at or before 11.00 p.m. 

"Night shift" means a shift finishing after 
11.00 p.m. and at or before 7.00 a.m. 

"Early morning shift" means a shift finishing after 
12.30 p.m. and before 2.00 p.m. 

"Early afternoon shift" means a shift finishing after 
7.30 p.m. and before 9.00 p.m. 

(2) Consultation 
Where the employer intends to commence shift work for 

periods longer than 4 weeks, the union and emloyees are to 
notified 48 hours prior to the commencement of shift work, 
of intended start and finish dates. Further the penalty rates 
in this clause may be varied by agreement between the 
employer and Union officials. Disagreements are to be 
referred to the Western Australian Industrial Relations 
Commission. 

(3) Other than work on a Saturday, Sunday or holiday, the 
rate of pay for shift work shall be time and a half, provided 
that the employee is employed continuously for five shifts 
Monday to Friday. For any period of continuous shift work 
exceeding four weeks in length, the rate of pay for the shift 
work completed after the initial four week period shall 
become time + 20%. The observance of a holiday in any 
week shall not be regarded as a break in continuity for the 
purpose of this subclause. 

(4) An employee who is employed for less than five 
consecutive shifts Monday to Friday shall be paid for each 
day he/she works the shift work referred to in subclause (3) 
above at the rate of time and a half for the first two hours 
and double time thereafter provided that when a job finishes 
after proceeding on shift work for more than four weeks, or 
the employee terminates his/her services during the week, 
he/she shall be paid at the rate specified in subclause (3) of 
this clause for the time actually worked. 

(5) The ordinary hours of shift work shall be eight hours 
daily inclusive of meal breaks, provided that where shift 
work comprises three continuous and consecutive shifts of 
eight hours each per day, a crib time of twenty minutes in 
duration shall be allowed without deduction of pay in each 
shift, such crib time being in lieu of any other rest period 
or cessation of work elsewhere prescribed by this award. 

Employees on shift work shall accrue 0.4 of one hour for 
each eight hour shift worked to allow one complete shift to 
be taken off as a paid shift for every 20 shift cycle. This 20th 
shift shall be paid for at the appropriate shift rate as 
prescribed by this clause. 

Except as provided above, employees not working a 
complete four week cycle shall be paid accrued pro-rata 
accrued entitlements for each shift worked on the pro- 
grammed shift off or, in the case of termination of 
employment, on termination. 

The employer and employees shall agree in writing upon 
arrangements for rostered paid days off during the 20 day 
cycle or for accumulation of accrued days to be taken at or 
before the end of the particular contract provided that such 
accumulation shall be limited to no more that five such 
accrued days before they are taken as paid days off and when 
taken, the days shall be regarded as days worked for accrual 
purposes in the particular 20 shift cycle. 

Once such days have been rostered they shall be taken as 
paid days off provided that where an employer, for 
emergency reasons requires an employee to work his/her 

rostered day off, he/she shall be paid, in addition to his/her 
accrued entitlement, the penalty rates prescribed in sub- 
clause (8) of this clause. 

For the purpose of this clause an employee shall not be 
required to work for more than five hours without a meal 
break. 

(6) The hours for shift employees when fixed, shall not 
be altered except for breakdowns or other causes beyond the 
control of the employer, provided that notice of such 
alteration shall be given to the employee not later than 
ceasing time of the previous shift. 

(7) For all work performed on a Saturday, Sunday or a 
holiday the provisions of Clause 13.—Overtime, Clause 
14.—Weekend Work and Clause 15.—Holidays and Holi- 
day Work shall be applicable in lieu of the rates prescribed 
in this clause. 

(8) Work in excess of shift hours, Monday to Friday, other 
than holidays shall be paid for at double time, provided that 
these rates shall be based in each case on ordinary rates. 

(9) Shift work hours shall be worked between Monday to 
Friday inclusive provided that shift work commencing 
before, and extending beyond midnight Friday, shall be 
regarded as a Friday shift. 

17.—Meal Allowance. 
An employee required to work overtime for at least one 

and a half hours after working ordinary hours inclusive of 
any time worked for accrual purposes as prescribed in 
Clauses 11(1) or 16(4) shall be paid by his/her employer an 
amount of $6.60 to meet the cost of a meal. 

Provided that this clause shall not apply to an employee 
who is provided with reasonable board and lodging or who 
is receiving a distant work allowance in lieu thereof as 
provided for in subclause (3) of Clause 18.—Living Away 
From Home—Distant Work and is provided with a suitable 
meal. 

18.—Living Away From Home—Distance Work. 
(1) Qualification 
An employee shall be entitled to the provisions of this 

clause when employed on a job or construction work at such 
a distance from his/her usual place of residence that he/she 
cannot reasonably return to that place each night under the 
following conditions: 

(a) The employee is not in receipt of Relocation 
Benefits through the Commonwealth Employ- 
ment Service; and 

(b) The employee is maintaining a separate place of 
residence to which it is not reasonable to expect 
him/her to return each night; and 

(c) The employee on being requested by the employer 
informs the employer, at the time of engagement, 
that he/she maintains a separate place of residence 
from the address recorded on the job application. 

Subject to Clause 18(2) an employee is regarded as bound 
by the Statement of his/her address and no entitlement shall 
exist if unknowingly to the employer he/she wilfully and 
without duress made a false statement in relation to the 
above. 

(2) Employee's Address 
(a) The employer shall require and the applicant shall 

provide the employer with the following informa- 
tion, in writing, at the time of engagement: 

(i) The address of the place of residence at the 
time of application; and 

(ii) The address of the separately maintained 
residence, if applicable. 

Provided, however, that the employer shall not 
exercise undue influence, for the purpose of 
avoiding its obligations under the award, in 
persuading the prospective employee to insert a 
false address. 

(b) No subsequent change of address shall entitle an 
employee to the provisions of this clause unless 
the employer agrees. 



(c) Documentary proof of address such as long 
service leave registration card or driver's licence 
may be accepted by an employer as proof of the 
employee's usual place of residence. 

(d) The address of the employee's usual place of 
residence and not the place of engagement shall 
determine the application of this clause. 

Any dispute arising in respect of this clause shall be 
referred to a Board of Reference. 

(3) Entitlement 
Where an employee qualifies under subclause (1) of this 

clause the employer shall either: 
(a) Provide the employee with reasonable board and 

lodging; or 
(b) Pay an allowance of $264.40 per week of seven 

days but such allowance shall not be wages. In the 
case of broken parts of the week occurring at the 
beginning or ending of employment on a distant 
job the allowance shall be $37.80 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer 
that he/she reasonably incurred a greater outlay 
than that prescribed. In the event of disagreement 
the matter may be referred to a Board of Reference 
for determination; or 

(c) In circumstances prescribed in subclause (7) of 
this clause, provide camp accommodation and 
messing constructed and maintained in accor- 
dance with subclause (10) of this clause. 

"Reasonable board and lodging" shall mean lodging in 
a well kept establishment with three adequate meals each 
day, adequate furnishings, good bedding, good floor 
coverings, good lighting and heating and with hot and cold 
running water, in either a single room or a twin room if a 
single room is not available. 

(4) Travelling Expenses 
An employee who is sent by his/her employer or selected 

or engaged by an employer or agent to go to a job which 
qualifies him/her to the provision of this clause shall not be 
entitled to any of the allowances prescribed by the 
apporpriate fares and travel rates where applicable for the 
period occupied in travelling from his/her usual place of 
residence to the distant job, but in lieu thereof shall be paid: 

(a) Forward Journey— 
(i) For the time spent in so travelling, at ordinary 

rates up to a maximum of eight hours per day 
for each day of travel (to be calculated as the 
time taken by rail or the usual travelling 
facilities). 

(ii) For the amount of a fare on the most common 
method of public transport to the job (bus, 
economy air, second class rail with sleeping 
berths if necessary, which may require a first 
class rail fare), and any excess payment due 
to transporting his/her tools if such is 
incurred. 

(iii) For any meals incurred while travelling at 
$6.60 per meal. 

Provided that the employer may deduct the 
cost of the forward journey fare from an 
employee who terminates or discontinues 
his/her employment within two weeks of 
commencing on the job and who does not 
forthwith return to his/her place of engage- 
ment. 

(b) Return Journey: An employee shall, for the return 
journey receive the same time, fare and meal 
payments as provided in paragraph (a) of this 
subclause together with an amount of $10.60 to 
cover the cost of transporting himself/herself and 
his/her tools from the main public transport 
terminal to his/her usual place of residence. 

Provided that the above return journey pay- 
ments shall not be paid if the employee terminates 
or discontinues his/her employment within two 

months of commencing on the job, or is dismissed 
for misconduct. 

(c) Departure Point 
For the purposes of this clause, travelling time 

shall be calculated as the time taken for the 
journey from the central or regional rail, bus or air 
terminal nearest the employee's usual place of 
residence to the locality of the work. 

(5) Daily Fares Allowance 
An employee engaged on a job which qualifies him/her 

to the provisions of this clause and who is required to reside 
elsewhere than on the site (or adjacent to the site and 
supplied with transport) shall be paid the allowance 
prescribed by the appropriate fares and travel rates where 
applicable. 

(6) (a) Weekend Return Home: An employee who works 
as required during the ordinary hours of work on the working 
day before and the working day after a weekend and who 
notifies the employer or his/her representative, no later than 
Thesday of each week, of his/her intention to return to 
his/her usual place of residence at the weekend and who 
returns to his/her usual place of residence for the weekend, 
shall be paid an allowance of $19.90 for each occasion. 

(b) Paragraph (a) of this subclause shall not apply to an 
employee who is receiving the payment prescribed in 
subclause (3) of this clause in lieu of board and lodging 
being provided by the employer or who is receiving a 
camping allowance as prescribed in paragraph (b) of 
subclause (7) of this clause. 

(c) When an employee returns to his/her usual place of 
residence for a weekend or part of a weekend and does not 
absent himself/herself from the job for any of the ordinary 
working hours, no reduction of the allowance prescribed in 
paragraph (b) of subclause (3) of this clause shall be made. 

(7) Construction Camps 
(a) Camp Accommodation 

Where an employee is engaged on the construc- 
tion of projects which are located in areas where 
suitable board and lodging as defined in subclause 
(3) of this clause is not available, or where the size 
of the workforce is in excess of the available 
accommodation or where continuous concrete 
pour requirements of the project or the working 
shifts necessitate camp accommodation and 
where, because of these circumstances, it is 
necessary to house the employees in a camp, such 
camp shall be constructed and maintained in 
accordance with subclause (10) of this clause. 

(b) Camping Allowance: An employee living in a 
construction camp where free messing is not 
provided shall receive a camping allowance of 
$90.30 for every complete week he is available for 
work. If required to be in camp for less than a 
complete week he/she shall be paid $ 12.90 per day 
including any Saturday or Sunday if he/she is in 
camp and available for work on the working days 
immediately preceding and succeeding each Sat- 
urday and Sunday. If an employee is absent 
without the employer's approval on any day, the 
allowance shall not be payable for that day and if 
such unauthorised absence occurs on the working 
day immediately preceding or succeeding a 
Saturday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

(c) Camp Meal Charges 
Where a charge is made for meals in a 

construction camp, such charge shall be fixed by 
agreement between the parties. 

(8) Rest and Recreation 
(a) Rail or Road Travel 

An employee who proceeds to a job which 
qualifies him/her to the provisions of this clause, 
may, after two months' continuous service thereon 
and thereafter at three monthly periods of continu- 
ous service thereof, return to his/her usual place 
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of residence at the weekend. If he does so, he shall 
be paid the amount of a bus or second class return 
railway fare to the bus or railway station nearest 
his/her usual place of residence on the pay day 
which immediately follows the date on which he 
returns to the job; provided no delay not agreed 
to by the employer takes place in connection with 
the employee's commencement of work on the 
morning of the working day following the 
weekend. 

Provided, however, that if the work upon which 
the employee is engaged will terminate in the 
ordinary course within a further 28 days after the 
expiration of any such period of two or three 
months as here before mentioned, then the 
provisions of this paragraph shall not be applica- 
ble. 

(b) Air Travel 
(i) Notwithstanding any other provisions con- 

tained in paragraph (a) of this subclause and 
in lieu of such provisions, the following 
conditions shall apply to an employee who 
qualifies under subclause (1) of this clause 
and where such construction work is located 
north of 26th parallel of south latitude or in 
any other area to which air transport is the 
only practicable means of travel, an em- 
ployee may return home after four months' 
continuous service and shall in such circum- 
stances be entitled to two days' leave with 
pay in addition to the weekend. 

Thereafter the employee may return to 
his/her usual place of residence after each 
further period of four months' continuous 
service, and in each case he shall be entitled 
to two days' leave of which one day shall be 
paid leave. 

Payment for leave and reimbursement for 
any economy air fare paid by the employee 
shall be made at the completion of the first 
pay period commencing after the date of 
return to the job. 

Provided however, that if the work upon 
which the employee is engaged will termi- 
nate in the ordinary course within a further 
28 days after the expiration of any such 
period of four months as hereinbefore men- 
tioned, then the provisions of this paragraph 
shall not be applicable. 

(ii) Employees shall be entitled in accordance 
with this subclause to travel to their usual 
place of residence, or Perth, whichever is the 
closest to the job and return provided that 
reimbursement of air fare in no case shall 
exceed the economy air fare from the job to 
Perth and return; unless an employee has 
been sent by his/her employer, or selected or 
engaged by the employer or agent, to go to 
such job from a place which is a greater 
distance from the job than Perth and the 
employee returns to that place, in which 
event reimbursement shall include the return 
air fare for the greater distance. 

(c) Limitation of Entitlement 
An employee shall be entitled to the provisions 

of either paragraph (a) or paragraph (b) herein and 
such option shall be established by agreement as 
soon as practicable after commencing on distant 
work. The entitlement shall be availed of as soon 
as reasonably practical after it becomes due and 
shall lapse after a period of two months provided 
that the employee has been notified in writing by 
the employer in the week prior to such entitlement 
becoming due of the date of entitlement and that 
such entitlement will lapse if not taken before the 
appropriate date two months later. (Proof of such 
written notice shall lie with the employer). 

(d) Service Requirements 
For the purpose of this subclause service shall 

be deemed to be continuous notwithstanding an 
employee's absence from work as prescribed in 
this clause or as prescribed in subclause (6) of 
Clause 20.—Annual Leave. 

(e) Variable Return Home 
In special circumstances, and by agreement 

with the employer, the return to the usual place of 
residence entitlements may be granted earlier of 
taken later than the prescribed date of accrual 
without alteration to the employee's accrual 
entitlements. 

(f) Non Payment in Lieu 
Payment of fares and leave with pay as 

provided for in this subclause shall not be made 
unless availed of by the employee. 

(9) Termination 
An employee shall be entitled to notice of termination in 

sufficient time to arrange suitable transport at termination 
or shall be paid as if employed up to the end of the ordinary 
working day before transport is available. 

(10) Construction Camps Standards 
(a) Construction camps, as referred to in subclause (7) 

of this clause shall comply with the following 
standards: 

(i) The camp shall provide for accommodation 
in single rooms, of dimensions not less than 
14 cubic metres per man and shall have a 
timber, aluminium or similar floor with floor 
covering provided. Each room shall be 
furnished with reasonable sleeping accom- 
modation including a mattress, pillow and 
blankets together with a table or reasonable 
substitute therefor, a seat and a wardrobe for 
each person. 

(ii) Each room shall be fitted with a door and 
movable window of reasonable dimensions 
fitted with a gauze screen. Each room shall 
be ceiled and lined. Good artificial lighting 
shall be provided in each room. 

(iii) Except where corridor type barracks are 
provided a verandah shall be constructed in 
front of each room. Where reasonably re- 
quired, provisions shall be made for the 
heating of rooms or cooling by fan. 

(iv) Provision shall be made in the camp for 
reasonable washing facilities including hot 
and cold showers. Reasonable provisions 
shall be made for the washing of clothes. 
Toilets shall be adequate and sewered where 
possible situated within reasonable distance 
from the living quarters, access to which 
shall be by properly lighted paths. 

Provision shall be made for the effluent 
from the kitchen, laundry and showers to be 
carried away in closed pipes and dispersed in 
such a way as to avoid any risk to health. In 
any such camp messing shall be made 
available by the employer with provisions for 
a choice of meals. 

(b) Where construction camp accommodation is not 
provided and the employer provides caravan 
accommodation the employer and the unions shall 
confer as to reasonable standards for such accom- 
modation. In the absence of agreement being 
reached the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

(11) Alternative Paid Day Off Procedure 
If the employer and the employee so agree in writing, the 

paid rostered day as prescribed in Clause 11(1)—Hours, 
may be taken and paid for in conjunction with and additional 
to, rest and recreation leave as prescribed in subclause (8) 
of this clause, or at the end of the project, or on termination, 
whichever comes first. 



19.—Location Allowance. 

(1) Subject to the provisions of this clause, in addition to 
the wages prescribed in Clause 8.—Rates of Pay of this 
Award, an employee shall be paid the following weekly 
allowance when employed in the towns described hereun- 
der. Provided that where the wages are prescribed as 
fortnightly rates of pay, these allowances shall be shown as 
fortnightly allowances. 

Town $ 
Agnew 13.20 
Argyle (See subclause 12) 33.70 
Balladonia 12.60 
Barrow Island (See subclause 13) 9.50 
Boulder 5.30 
Broome 20.80 
Bullfinch 6.30 
Carnarvon 10.60 
Cockatoo Island 22.90 
Coolgardie 5.30 
Cue 13.30 
Dampier 18.00 
Denham 10.60 
Derby 21.70 
Esperance 4.10 
Eucla 14.60 
Exmouth 18.50 
Fitzroy Crossing 26.00 
Goldsworthy 12.30 
Halls Creek 29.50 
Kalbarri 4.30 
Kalgoorlie 5.30 
Kambalda 5.30 
Karratha 21.20 
Koolan Island 22.90 
Koolyanobbing 6.30 
Kununurra 33.70 
Laverton 13.20 
Learmonth 18.50 
Leinster 13.20 
Leonora 13.20 
Madura 13.60 
Marble Bar 31.90 
Meekatharra 11.40 
Mount Magnet 14.10 
Mundrabilla 14.10 
Newman 12.50 
Norseman 10.90 
Nullagine 31.80 
Onslow 21.90 
Pannawonica 16.90 
Paraburdoo 16.70 
Port Hedland 17.80 
Pannawonica 16.90 
Paraburdoo 16.70 
Port Hedland 17.80 
Ravensthorpe 7.00 
Roeboume 24.30 
Sandstone 13.20 
Shark Bay 10.60 
Shay Gap 12.30 
Southern Cross 6.30 
Tfelfer 29.80 
Tfeutonic Bore 13.20 
Tom Price 16.70 
Whim Creek 21.00 
Wickham 20.60 
Wiluna 13.40 
Wittemoom 28.30 
Wyndham 32.00 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependent shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependent shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 

partial dependent is receiving by way of a district 
or location allowance. 

(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependent" shall mean a "dependent" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on June 1, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at June 1, 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to S. 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1 st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
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March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the "Hydrocar- 
bons and Gas (Production and Processing) Award 1986". 
Except for the location allowance prescribed under sub- 
clause (1) of this clause the terms of this clause shall not 
apply where they are inconsistent with the terms of Clause 
8 of the " Hydrocarbon and Gas (Production and Processing) 
Award 1986". 

20.—Annual Leave. 
(1) Period of Leave 
Subject to the provisions of subclause (2),(4) and (5) of 

this clause a period of 28 consecutive days, exclusive of any 
holiday occurring during the period shall be given and taken 
as leave annually to all employees other than casual 
employees after 12 months' continuous service (less the 
period of annual leave) with an employer. 

(2) Method of Taking Leave 
(a) Either 28 consecutive days, or two separate 

periods of not less than seven consecutive days in 
all cases exclusive of any holiday occurring 
therein, shall be given and taken within six months 
from the date when the right to annual leave 
accrued. 

(b) Where an employee requests that leave be allowed 
in one continuous period such request shall not be 
unreasonably refused. In the event of lack of 
agreement between the parties the matter shall be 
referred to a Board of Reference. 

(c) In circumstances where a holiday falls within one 
day of a weekend or another holiday the provi- 
sions of paragraph (a) hereof may be altered by 
agreement between the employer and a majority 
of employees affected under this award to provide 
that a single day of annual leave entitlement may 
be granted on the day between the said holiday 
and/or weekend. 

(d) Where annual leave is proposed to be given and 
taken in two periods, on of which is to be in 
conjunction with the Christmas and New Year 
holidays, representatives of the employers and 
employees, parties to this award, shall meet not 
later than the 31st day of July in each year in order 
to fix the commencing and finishing dates for the 
following Christmas/New Year period of leave. 
Where no agreement can be reached between the 
representatives, the matter shall be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

(3) Leave Allowed Before Due Date 
(a) An employer may allow an employee to take 

his/her annual leave prior to the employee's right 
thereto. In such circumstances the qualifying 
period of further annual leave shall not commence 
until the expiration of 12 months in respect of 
which the leave so allowed was taken. 

(b) Where an employer has allowed an employee to 
take his/her annual leave pursuant to paragraph (a) 
hereof and the employee's services are terminated 
(by whatsoever cause) prior to the employee 
completing the 12 months' continuous service for 
which leave was allowed in advance, the employer 
may for each complete week of the qualifying 
period of 12 months not served by the employee, 
deduct from whatever remuneration is payable 
upon the termination of the employment one 
fifty-second of the amount of wages paid on 
account of the annual leave. 

(c) Notwithstanding anything contained in this sub- 
clause an employee who has worked for 12 
months in the industry with a number of different 
employers without taking annual leave, shall be 
entitled to take annual leave and be paid one- 
twelfth of an ordinary week's wages in respect of 
each completed 38 hours of continuous service 
with his/her current employer. 

(4) Proportionate Leave on Termination 
Where an employee has given five working days' or more 

continuous service, inclusive of any day off as prescribed 
by Clause 11(1)—Hour or 16(4)—Shift Work (exclusive of 
overtime), and he/she either leaves his/her employment of 
his/her employment is terminated by the employer he/she 
shall be paid a twelfth of a week's wages for each completed 
five working days of continuous service with his/her current 
employer for which leave has not been granted or paid for 
in accordance with this award. 

(5) Broken Service 
Where an employee breaks his/her continuity of service 

by an absence from work for any reason other than a reason 
set out in subclause (6), the amount of leave to which he/she 
would have been entitled under subclause (1) shall be 
reduced by one forty-eighth for each week or part thereof 
during which any such absence occurs and the amount of 
payment in lieu of leave to which he/she would have been 
entitled under subclause (3) shall be reduced by one-twelfth 
of one week's pay for each week or part thereof during 
which any such absence occurs. 

Provided, however, that no reduction shall be made in 
respect of any absence unless the employer informs the 
employee in writing of his/her intentions so to do within 14 
days of the termination of the absence. 

(6) Calculation of Continuous Service 
For the purposes of this clause service shall be deemed 

to be continuous notwithstanding an employee's absence 
from work for any of the following reasons— 

(a) Illness or accident up to a maximum of four weeks 
after the expiration of paid sick leave. 

(b) Bereavement leave. 
(c) Jury service. 
(d) Injury received during the course of employment 

and up to a maximum of 26 weeks for which 
he/she received workers' compensation. 

(e) Where called up for military service for up to three 
months in any qualifying period. 

(f) Any reason satisfactory to the employer or in the 
event of dispute to the appropriate Board of 
Reference. Provided that the reason shall not be 
deemed satisfactory unless the employee has 
informed the employer within twenty-four hours 
of the time when he/she was due to attend for work 
or as soon as practicable thereafter of the reason 
for the absence and the probable duration thereof. 

(7) (a) Payment for Period of Leave 
Each employee before going on leave, shall be paid in 

advance the wages which would ordinarily accrue to him/her 
during the currency of the leave. 

(b) Annual Leave loading 
In addition to the payment prescribed in paragraph (a) 

hereof an employee shall receive during a period of annual 
leave a loading of Wh per centum calculated on the rates, 
loadings and allowances prescribed in Clause 8.—Rates of 
Pay and the leading hand rates prescribed in that clause if 
applicable. The loading prescribed above shall also apply to 
proportionate leave on lawful termination. 

(8) Service Under Previous Award 
Service before the date of operation of this award shall 

be taken into account for the purpose of calculating annual 
leave but an employee shall not be entitled to leave or 
payment in lieu thereof for any period in respect of which 
leave or a payment in lieu thereof has been allowed or made 
under any other award superseded by this award. 



(9) Annual Close Down 
Notwithstanding anything elsewhere contained in the 

award, an employer giving any leave in conjunction with the 
Christmas/New Year holidays may, at his/her option, 
either— 

(a) stand off without pay during the period of leave 
any employee who has not then qualified under 
subclause (1) of this clause; or 

(b) stand off for the period of leave any employee who 
has not then qualified under paragraph (a) hereof 
and pay him/her pro rata (up to the amount of the 
leave then given) for the leave for he/she has 
qualified on the basis of one-twelfth of an ordinary 
week's wages in respect of each 38 hours of 
continuous service (exclusive of overtime) during 
his/her current qualifying 12 monthly period. 

Provided that where an employer at his/her option decides 
to close down his/her establishment at Christmas/New Year 
period for the purpose of giving the whole of the annual 
leave due to all or the majority of his/her employees then 
qualified for such leave, he/she shall give at least two 
months' notice to his/her employees of his/her intention so 
to do. 

(10) Commencement of Leave—Distant Work 
If an employee is still engaged on distant work when 

annual leave is granted and the employee returns to the place 
of engagement, or if employed prior to going to country 
work the employee returns to the place regarded as his/her 
headquarters by the first reasonable means of transport, 
his/her annual leave shall commence on the first full 
working day following his/her return to such place of 
engagement or headquarters as the case may be. 

(11) Prohibition of Alternative Arrangements 
An employer shall not make payment to an employee in 

lieu of his/her annual leave or any part thereof except as is 
provided for in this clause and no contract, arrangement, or 
agreement shall annul, vary, or vitiate the provisions of this 
clause whether entered into before or after the commence- 
ment of this award. 

21.—Sick Leave. 
(1) An employee other than a casual employee as defined 

who is absent from his/her work on account of personal 
illness or on account of injury by accident, other than that 
covered by workers' compensation, shall be entitled to leave 
of absence, without deduction of pay, subject to the 
following conditions and limitations: 

(a) He/she shall within twenty-four hours of the 
commencement of such absence inform the 
employer of his/her inability to attend for duty, 
and, as far as practicable, state the nature of the 
injury or illness and the estimated duration of the 
absence. 

(b) He/she shall prove to the satisfaction of his/her 
employer (or in the event of dispute a Board of 
Reference) that he/she was unable on account of 
such illness or injury to attend for duty on the day 
or days for which sick leave is claimed. 

(c) An employee during his/her first year of employ- 
ment shall be entitled to sick leave entitlement at 
the rate of one day at the beginning of each of the 
first ten calendar months of this first year of 
employment. 

Provided that an employee who has completed 
one year of continuous employment shall be 
credited with a further 80 hours' sick leave 
entitlement at the beginning of his/her second and 
each subsequent year, which, subject to subclause 
(5) shall commence on the anniversary of engage- 
ment. 

(2) In the case of an employee who claims to be allowed 
paid sick leave in accordance with this clause for an absence 
of one day only such employee if in the year he/she has 
already been allowed paid sick leave on more than one 
occasion for one day only, shall not be entitled to payment 
for the day claimed unless he/she produces to the employer 

a certificate of a duly qualified medical practitioner that in 
his/her, the medical practitioner's, opinion, the employee 
was unable to attend for duty on account of personal illness 
or injury. Provided that an employer may agree to accept 
from the employee a statutory declaration, stating that the 
employee was unable to attend for duty on account of 
personal illness or injury in lieu of a medical certificate. 
Nothing in this subclause shall limit the employer's right 
under paragraph (b) of subclause (1) of this clause. 

(3) Sick leave with an employer shall accumulate from 
year to year so that any balance of the period specified in 
paragraphs (c) and (d) of subclause (1) of this clause which 
in any year has hot been allowed to an employee and subject 
to the conditions herein prescribed shall be allowed by that 
employer in a subsequent year, without diminution of the 
sick leave prescribed in respect of that year. 

Provided that sick leave which accumulates pursuant to 
this subclause shall be available to the employee for a period 
of ten years but for no longer from the end of the year in 
which it accrues. 

(4) Any sick leave for which any employee may become 
eligible under this award by reason of service with one 
employer shall not be cumulative upon sick leave for which 
the employee may become eligible by reason of subsequent 
service with another employer. 

(5) If an employee is terminated by his/her employer and 
re-engaged by the same employer within a period of six 
months then the employee's unclaimed balance of sick leave 
shall continue from the date of re-engagement. 

In such case the employee's next year of service will 
commence after a total of 12 months has been served with 
that employer excluding the period of interruption in service 
from the date of commencement of the previous period of 
employment or the anniversary of the commencement of the 
previous period of employment, as the case may be. 

22.—Accident Pay. 
(1) This clause shall apply to all employees covered by 

this award and the circumstances under which an employee 
shall qualify for accident pay shall be prescribed hereunder. 

(2) The employer shall pay an employee accident pay 
where the employee received an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Workers' 
Compensation and Assistance Act 1981 as amended from 
time to time. 

(3) "Accident Pay" means a weekly payment of an 
amount being the difference between the weekly amount of 
compensation paid to the employee pursuant to the said 
Workers' Compensation and Assistance Act and the 
employee's appropriate 38 hour award rate, or/and accrued 
entitlements prescribed by Clause 12(1) where the incapac- 
ity is for a lesser period than one week, the difference 
between the amount of compensation and the said award rate 
for that period. 

(4) An employer shall pay or cause to be paid accident 
pay as defined in subclause (3) of this clause during the 
incapacity of the employee arising from any one injury for 
a total of 26 weeks whether the incapacity is in one 
continuous period or not. 

(5) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Workers' Compensation and Assis- 
tance Act and the termination of the employee's employ- 
ment for any reason during the period of any incapacity shall 
in no way effect the liability of the employer to pay accident 
pay as provided in this clause. 

(6) In the event that an employee receives a lump sum in 
redemption of weekly payments under the said relevant 
legislation, the liability of the employer to pay accident pay 
as herein provided shall cease from the date of such 
redemption. 

(7) An employer may at any time apply to the Western 
Australian Industrial Relations Commission for exemption 
from the terms of this clause on the grounds that an accident 
pay scheme proposed and implemented by that employer 
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contains provisions generally not less favourable to his/her 
employees than the provisions of this clause. 

23.—Bereavement Leave. 
An employee shall on the death within Australia of a wife, 

husband, father, mother, brother, sister, child, stepchild, 
mother-in-law or father-in-law, be entitled on notice to leave 
up to and including the day of the funeral of such relation, 
and such leave shall be without deduction of pay for a period 
not exceeding the number of hours worked by the employee 
in two ordinary days of work. 

Proof of such death shall be furnished by the employee 
to the satisfaction of his/her employer. 

Provided that this clause shall have no operation while the 
period of entitlement to leave under it coincides with any 
other period of entitlement to leave. 

Provided further that, with the consent of the employer, 
which consent shall not be unreasonably withheld, an 
employee shall, in addition to this entitlement to paid 
bereavement leave, be entitled to reasonable unpaid be- 
reavement leave up to ten working days in respect of the 
death within Australia or overseas of a relation to whom the 
clause applies, and that any dispute as to the granting of 
unpaid bereavement leave may be referred to a Board of 
Reference. 

For the purpose of this clause the words "wife" and 
"husband" shall include a person who lives with the 
employee as a defacto wife or husband. 

24.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 

make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by the duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as special 
maternity leave) as a duly qualified medical 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

25.—Jury Service. 
Provided that an employee attempts to gain the maximum 

amount allowable from the Crown Law Department, an 

employee required to attend for jury service shall be entitled 
to have his/her pay made up by the employer to equal his/her 
ordinary pay as for eight hour inclusive of any accrued rights 
under Clauses 12(1) and 17(4) plus fares whilst meeting this 
requirement. The employee shall give his/her employer 
proof of such attendance and the amount received in respect 
of such jury service. 

26.—Time Records. 
(1) Each employer shall keep record, from which can be 

readily ascertained the following: 
(a) The name of each employee and his/her classifica- 

tion. 
(b) The hours worked each day. 
(c) The gross amount of wages and allowances paid. 
(d) The amount of each deduction made and the 

nature thereof. 
(e) The net amount of wages and allowances paid. 
(f) The employer's Workers Compensation Policy or 

other satisfactory proof of insurance such as a 
renewal certificate. 

(g) Any relevant records which detail taxation deduc- 
tions and remittances to the Australian Taxation 
Office, including those payments made as PAYE 
Tax whether under a Group Employers' Scheme 
or not. 

(h) A certificate or other documentation from the 
Construction Industry Long Service Leave Pay- 
ments Board which will confirm the employer's 
registration, the date of the last payments, and the 
period for which that payment applies (Where 
such benefits apply). 

(i) The employer's and the employee's Building 
Union Superannuation Scheme number and the 
contributions returns by the employer to the 
Building Union Superannuation Scheme on behalf 
of the employee (Where such benefits apply). 

(2) All records and documentation referred to in subclause 
(1), or copies thereof, shall be available for inspection by a 
duly accredited official of an organisation bound by this 
Award during the usual office hours, at the employer's 
office, or other convenient place: 

Provided that— 
(a) An inspection shall not be demanded unless the 

Secretary of the Union, reasonably suspects that 
a breach of the award has been committed. The 
employer shall within 48 hours supply a copy of 
the record required under subclause (1) of this 
Clause. 

(b) The employer shall record the location of the job 
if it is outside the radius specified in the fares and 
travel rates where applicable. 

27.—Protection of Employees. 
(1) The employer shall comply with the provisions of the 

laws of the State concerning the installation and mainte- 
nance of guards for machinery. 

(2) Where electric arc operators are working, suitable 
screens shall be provided in order to protect employees from 
flash. 

(3) The employer shall provide gas masks for employees 
engaged upon work where gas is present. 

(4) An employee shall not raise or lower a swinging 
scaffold (others than a bonsun's chair) alone and an 
employer shall not require an employee to raise or lower a 
swinging scaffold alone. 

(5) An employee shall not be required to carry paint of 
other materials, the property of the employer, from job to 
job. By arrangement, brushes may be taken to and from a 
job by the employee. This provision shall not apply where 
paint or materials are carried to or from a job in a vehicle 
belonging to the employer. 
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(6) The employer shall provide sufficient facilities for 
washing and five minutes shall be allowed before lunch and 
before finishing time to enable employees to wash and put 
away gear. 

(7) No employee shall be permitted to have a meal in any 
paint shop or place where paint is stored or used. 

(8) Every employer shall provide hand protective paste 
for the use of its employees. 

(9) The employer shall observe the following procedures 
when employees are required to use toxic substances 
covered by paragraph (i) of subclause (1) of Clause 
9.—Special Rates and Provisions. Where there is an absence 
of adequate natural ventilation the employer shall provide 
ventilation by artificial means and supply an approved type 
of respirator and/or an approved type of hood with airline 
attached and in addition the employer shall supply protec- 
tive clothing as approved by the Department of Occupa- 
tional Health, Safety and Welfare; proper washing facUities 
together with towels, soap and a plentiful supply of hot 
water shall be available when required. 

Where an employee is using materials of the types mentioned 
in this subclause and such work continues to his/her meal break, 
he/she shall be entitled to take washing time of ten minutes 
immediately prior to his/her meal break. Where this work 
continues to the ceasing time of the day or is finalised at any 
time prior to the ceasing time of the day, washing time of ten 
minutes shall be granted. The washing time break or breaks 
shall be counted as time worked. 

28.—Amenities. 
(1) At any workplace at which employees covered by this 

award are employed, the employers, the principal contractor 
or the Project Manager, as the case may be. shall be 
responsible to ensure that no less than the following 
amenities are provided— 

(a) A weatherproof amenities room with the windows 
flyscreened and capable of being opened. 

(i) Each amenities room shall be of a size not 
less than one square metre of flooring area for 
each person. 

(ii) Each amenities room shall be lined, ade- 
quately lit and ventilated (including an 
extractor fan) and shall have an appropriate 
washable floor and flystrips on the doorway. 

(iii) In each amenities room there shall be a 
non-absorbant washable topped table or 
tables with seating accommodation at a 
bench not less than 400mm wide and 450mm 
long for each person, hooks at least 450mm 
apart for the purpose of hanging clothes, and 
on any site where more than 50 persons are 
employed, flyproof ventilated cupboards 
with shelves for the storage of food. 

(iv) No amenities room shall be used for the 
storage of building or painting materials 
and/or equipment, and on work where more 
than ten persons are employed no tools shall 
be stored in that room. 

(v) On construction sites where no more than ten 
persons are employed the amenities room 
may be used for the dual purpose of an 
amenities shed and of a site office for the 
principal contractor or Project Manager. 

And the employer, principal contractor or 
Project Manager shall ensure that each shed 
is kept in a clean condition and brooms, 
mops, buckets, and cleaning compounds 
shall be provided for this purpose. 

(b) Covered garbage bins. 
(c) In a reasonably accessible place, boiling water at 

meal times and rest periods and cool, clean 
drinking water at all times. 

(d) A noticeboard or a place where notices may be 
displayed. 

(e) Toilets which shall be weatherproof and soundly 
constructed with separate closets and an appropri- 
ate washable floor. 

(i) Each toilet shall be lit by natural or artificial 
light to a high standard with each closet 
having a hinged door capable of being closed 
from both sides. 

(ii) Should the toilets be sewered there shall be 
one closet for each 15 persons, if septic tanks 
or chemical system, one closet for each ten 
persons and otherwise one closet for each 
seven persons. 

(f) A supply of toilet paper together with soap and 
water for washing purposes. 

(2) This clause, other than paragraph (c) of subclause (1) 
shall not apply to projects on which less than five dwelling 
units are being constructed, or on projects which have a 
contracted value of not more than $276,000. 

To reflect movements in construction costs the parties to this 
award shall in December of each year, adjust the monetary 
figure mentioned in this subclause by reference to ABS 
Catalogue 8731.5 Building Approvals Western Australia, using 
Table 7. Building Approvals by Statistical Local Areas to 
determine the average cost per new dwelling approved in 
Western Australia for the month of October which shall be 
multiplied by 4 and rounded to the nearest $1,000. The parties 
shall then notify the Commission of the adjusted figure. 

(3) This clause shall be deemed to be complied with if in 
a partially completed building, facilities of a comparable 
standard are available to be used. 

(4) Nothing herein contained shall absolve any employer 
from what is required by the Occupational Health, Safety 
and Welfare Act 1984, or any relevant legislation. 

29.—First Aid Equipment. 
(1) A first aid kit, such as is required by the law of the 

State or, if there is no relevant State law, as set out 
hereunder, shall be provided and maintained by the 
employer on each job. 

(a) At the places of work where not more than six 
persons are employed the first aid outfit shall be 
equipped and maintained to contain at least the 
following— 
Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 2 
Primapore 8.3cm x 6cm 2 
(Prepared Dressing) or a similarly 
prepared adhesive dressing that is com- 
posed of a non adherent dressing-pad 
that is attached to hypo-allergic adhe- 
sive and is enclosed in a sterilised 
packet 12 x 8.25cm 3 
Eye pad 2 
Medi-Prep Antiseptic Swabs or similar 6 
disposable tissue that is impregnated 
with a non sting antiseptic preparation 
enclosed in sterile sachet 
Bandaids 25s 1 pkt 
Adhesive Tape 2.5cm x 1 m 1 
Conforming Bandage 5cm 2 
Conforming Bandage 7.5cm 1 
Eye Wash 10ml 5 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Scissors 1 
Tweezers 1 
Splinter Probe 1 
Panadol 24 1 
Bumaid Bum Treatment Gel 1 
or similar gel that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin by 
absorbing the heat of the burnt skin thus 
preventing secondary infection 
Cotton Wool 1 
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(b) At places of work where more than six persons are 
employed the first aid outfit shall be equipped and 
maintained to contain at least the following— 
Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 3 
Primapore 8.3cm x 6cm 
(Prepared Dressing) or a similarly 2 
prepared adhesive dressing that is com- 
posed of a non adherent dressing-pad 
that is attached to hypo-allergic adhe- 
sive and is 
enclosed in a sterilised packet 12 x 
8.25cm 3 
Crepe Bandages 10cm 1 
7.5cm 2 
5.0cm 2 
2.5cm 2 
Combine Dressing 9 x 20cm 2 
9 x 20cm 1 
20 x 20cm 1 
Eye pads Sterile 3 
Adhesive Tape 2.5cm 1 
Bandaids 25s 1 pkt 
Assorted Bandaid Shapes 1 pkt 
Medi-Prep Antiseptic Swabs or similar 6 

disposable tissue that is impregnated 
with a non sting antiseptic preparation 
enclosed in sterile sachet 
* Wound Closures 5 
Eye Wash 10ml 6 
Murine Eye Drops 1 
Panadol 24 1 
Cotton Wool 1 
Cotton Tipped Applicators 100 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Eye dust remover 1 
Splinter Probe 1 
Scissors 1 
Tweezers 1 
Bumaid Bum Treatment Gel 1 
or similar get that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin by 
absorbing the heat of the bum skin thus 
preventing secondary infection 
* These are only to be used by an industrial nurse 
or a person holding advanced first-aid qualifica- 
tions. 

(c) North of 26 degrees parallel first aid outfits shall, 
in addition to requirements provided for in 
paragraphs (a) or (b) hereof, contain items 
specified by the Royal Flying Doctor Service 
Authority recommendations for first aid outfit 
requirements for those areas, this provision shall 
not apply in areas the R.F.D.S. does not extend to. 

(2) If there is no relevant State legislation the employer 
shall as soon as is reasonably possible supply means, free 
of charge, to convey to the nearest hospital or doctor at 
which, or by whom, the employee is to be treated, any 
employee so seriously injured that it is not reasonably 
possible for such employee to travel independently of such 
conveyance. 

(3) A first aid allowance shall only be paid in accordance 
with Clause 9(l)(p). 

30.—Special Tools and Protective Clothing. 
(1) (a) The employer shall provide safety boots and two 

sets of protective clothing, including gloves and shall 
replace these items on a "fair wear and tear' basis. Any 
dispute on this matter shall be referred to a Board of 
reference. 

(b) The employer shall provide all power tools and steel 
tapes over six metres when required for the work to be 
performed. 

(c) An employer shall provide on all construction jobs in 
towns and cities, and elsewhere where reasonably necessary 
and practicable, (or if requested by the employee) a suitable 
and secure waterproof lock-up solely for the purpose of 
storing employees' tools, and on multi-storey and major 
project jobs the employer shall provide, where possible, a 
suitable lock-up for employees' tools within a reasonable 
distance of the work area of large groups of employees. 

(2) Tools 
The employer shall provide all tools in connection with 

the work of sandblasting and painting, except screw drivers, 
pliers, scrapers and crescents (up to a max of 30cm). 

31.—Compensation for Clothes and Tools. 
(1) An employee whose clothes, spectacles, hearing aids 

or tools have been accidentally spoilt by acid, sulphur or 
other deleterious substances, shall be paid such amount to 
cover the loss thereby suffered by him/her as may be agreed 
upon between him/her and his/her employer or, in default 
of agreement, as may be fixed by the appropriate Board of 
Reference. 

(2) (a) An employee shall be reimbursed by his/her 
employer to a maximum of $931.00 for loss of tools or 
clothes by fire or breaking and entering whilst securely 
stored at the employer's direction in a room or building on 
the employer's premises, job or workshop or in a lock-up 
as provided in this award or if the tools are lost or stolen 
during an employee's absence after leaving the job because 
of injury or illness. 

Provided that an employee transporting his/her own tools 
shall take all reasonable care to protect those tools and 
prevent theft or loss. 

(b) Where an employee is absent from work because of 
illness or accident and has advised the employer in 
accordance with Clause 21.—Sick Leave the employer shall 
ensure that the employee's tools are securely stored during 
his/her absence. 

(3) When an employer requires an employee to wear 
spectacles with toughened glass lenses the employer will 
pay the cost of the toughening process. 

(4) Provided that for the purposes of this clause— 
(a) Only tools used by the employee in the course of 

his/her employment shall be covered by this 
clause. 

(b) The employee shall, if requested to do so, furnish 
the employer with a list of tools so used. 

(c) Reimbursement shall be at the current replace- 
ment value of new tools of the same or comparable 
quality. 

(d) The employee shall report any theft to the police 
prior to making a claim on the employer for 
replacement of stolen tools. 

32.—Payment of Wages. 
(1) Pay Day and Methods 

(a) All wages, allowances and other moneys shall be 
paid:— 

(i) in cash; or 
(ii) by cheque, bank cheque, bank or similar 

transfer or any combination thereof, if there 
is agreement in writing between the em- 
ployer, the employees and the Union. The 
consent of the Union shall not be unreasona- 
bly withheld. 

An employee paid by other than cash shall be 
allowed reasonable time as agreed between the 
employer and the employee, to attend the Branch 
of his/her bank nearest the workplace to cash such 
cheques or draw upon the accounts during 
working hours. 

Failure to reach agreement on reasonable time 
shall be referred to a Board of Reference for 
determination. 

Payments shall be paid and available to the 
employee not later than the cessation of ordinary 
hours of work on Thursday of each working week. 
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(b) Provided that in any week in which a holiday falls 
on a Friday wages accrued shall be paid on the 
previous Wednesday and provided further that 
when a holiday occurs on any Thursday wages 
accrued may be paid on the following Friday. 
Nothing shall prevent any alternative mutual 
arrangement between an employer and an em- 
ployee. 

(c) The employer shall not keep more than two days' 
wages in hand. 

(2) Payment on Termination 
When notice is given in accordance with Clause 

34.—Termination of Employment, all moneys due to the 
employee shall be paid at the time of termination; where this 
is not practicable the provisions of subclauses (6) and/or (7) 
of this clause shall apply. 

(3) Waiting Time Penalties 
An employee kept waiting for his/her wages on pay day 

for more than a quarter of an hour after the usual time of 
ceasing work shall be paid at overtime rates after that quarter 
hour with a minimum of a quarter of an hour. 

(4) Pay Packet Details 
Particulars of details of payment to each employee shall 

be included on the envelope holding the payment, or in a 
statement handed to the employee at the time such payment 
is made and shall contain the following information— 

(a) Date of payment. 
(b) Period covered by such payment. 
(c) The amount of wages paid for work at ordinary 

rates. 
(d) The gross amount of wages and allowances paid. 
(e) The amount of each deduction made and the 

nature thereof. 
(f) The net amount of wages and allowances paid. 

In addition, the following details will also be included in 
the statement when such payments and benefits apply; 

(g) The number of hours paid at overtime rates and 
the amount paid therefor. 

(h) The amount of allowances or special rates paid 
and the nature thereof. 

(i) Annual holiday payments. 
(j) Payment due on termination, including payment 

for annual leave, rostered day off accumulation, 
and public holidays. 

(k) The employer and employee's building superan- 
nuation number (where such benefits apply). 

(1) The employee's long service leave registration 
number (where such benefits apply). 

(5) Employee Terminating 
When an employee gives notice in accordance with 

Clause 34.—Termination of Employment and moneys due 
are not paid on termination the employer shall have two 
working days to send moneys due by registered post 
provided that if the moneys are not posted within that time 
then time spent waiting beyond the two working days shall 
be paid for at ordinary rates, such payment to be at the rate 
of eight hours' per day up to a week's pay when the right 
to waiting time shall terminate. 

(6) Employer Terminating—Daily Penalties 
Where an employer gives notice in accordance with 

Clause 34.—Termination of Employment all moneys due 
shall be paid at termination; where this is not practicable the 
employer shall forward the moneys due by registered post 
within two working days of termination and shall pay 
waiting time up to the time of posting at the rate of eight 
hours* ordinary time per day up to a maximum of one week's 
pay. 

33.—Presenting for Work But Not Required. 
An employee if engaged and presenting for work to 

commence employment and not being required shall be 
entitled to at least eight hours' work or payment therefore 
at ordinary rates, plus the appropriate allowance prescribed 
by the appropriate fares and travel rates where applicable. 

Provided that this clause shall not apply if the services of 
an employee are not required by reason of inclement 
weather, in which case the provisions of the Heat Stress 
Agreement shall apply where applicable. 

34.—Tbrmination of Employment. 
(1) One day's notice of the termination of the employment 

engagement shall be given on either side or one day's pay 
shall be paid or forfeited in lieu thereof. 

(2) For the purpose of this clause, notice given at or before 
the usual starting time of any ordinary working day shall be 
deemed to expire at the completion of that day's work. 

(3) An employee shall be allowed the one hour prior to 
termination to gather, clean, sharpen, pack and transport 
his/her tools. 

(4) Nothing in this clause shall affect the right of an 
employer to dismiss an employee without notice for 
misconduct or refusing duty. 

(5) This clause shall be read in conjunction with 
subclauses (3) and (6) of Clause 20.—Annual Leave and 
subclause (7) of Clause 32.—Payment of Wages. 

35.—Job Stewards. 
(1) An employee appointed as a Job Steward shall, upon 

notification by die Union to the employer be recognised as 
the accredited representative of the Union and he/she shall 
be allowed all necessary time during working hours to 
submit to the employer matters affecting the employees 
he/she represents and further shall be allowed reasonable 
time during working hours to attend job matters affecting 
the Union. Provided that the foregoing does not relieve the 
Job Steward of the obligation imposed upon him/her by 
his/her employer. 

A Job Steward shall notify the employer and where 
relevant the principal contractor's representative and the 
Union prior to the calling of any stop work meeting so that 
the procedures laid down in Clause 42.—Settlement of 
Disputes—may be observed before any stoppage of work 
occurs. 

(2) Prior to termination or transfer two days' notice shall 
be given to any Job Steward and the Union. Payment in lieu 
of notice shall not be given. In the event of the Union 
disputing the decision of management to transfer the Job 
Steward or terminate his/her service, the Union shall notify 
management within two working days after being informed 
of the decision of management. The Job Steward shall 
remain on the job during which time a Board of Reference 
shall deal with the matter. 

The Union shall, within three working days of notifying 
the management that it disputes the decision to transfer or 
terminate the job steward, request the Registrar or Deputy 
Registrar in writing to appoint a Board of Reference to deal 
with the matter. 

The Union and the employer shall do all things necessary 
to enable the Board to sit within ten working days of the 
management decision to transfer or terminate the job 
steward. If the Board cannot sit within ten working days 
because of the employer's failure to nominate representa- 
tives, or their unavailability to sit on the Board, the decision 
to transfer or terminate the job steward shall be null and 
void. 

If the Board cannot sit within ten working days because 
of the Union's failure to nominate representatives, or their 
unavailability to sit on the Board, the job steward's transfer 
or termination shall automatically take effect at the expiry 
of the period of ten working days. 

Provided that nothing in this subclause shall prevent the 
parties proceeding by agreement to have the matter settled 
by the Commission or a Local Disputes Board set up in 
accord with Clause 42 (3) in lieu of the Board of Reference 
procedure. 

Provided further that nothing shall affect the right of the 
employer to dismiss a job steward without notice for 
misconduct or refusing duty. 
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36.—Posting of Award. 
A copy of this award, with all variations thereof, shall be 

posted and kept posted by the employer in a prominent place 
on the employer's premises accessible to the employees. 

37.—Posting of Notices. 
An employer shall not prevent an official of the union 

authorised in writing in that behalf, from posting on an 
employer's premises or job a copy of any official notice of 
the union provided such notice is of reasonable size. 

38.—Right of Entry. 
The Secretary or any other duly accredited representative 

of the Union shall have the right to enter any place or any 
premises where employees are employed at any time during 
normal working hours or when overtime is being worked, 
for the purpose of interviewing employees, checking on 
wage rates, award breaches or safety conditions or regula- 
tions so long as they do not unduly interfere with the work 
being performed by any employee during working time, and 
provided that they present themselves, with their authority 
as prescribed by this Award, to a representative of site 
management prior to pursuing their union duties on site. 

A representative of the union shall be duly accredited 
representative if he/she is the holder for the time being of 
a certificate signed by the secretary of that organisation and 
bearing the seal of that organisation in the following form, 
of in a form not materially differing therefrom: 

Operative Painters and Decorators Union of Australia, 
W.A. Branch, Union of Workers 

This is to certify that is a duly 
accredited representative of the abovementioned organ- 
isation for all purposes of this award made under the 
Industrial Relations Act 1979. 

(Seal) Secretary 
Specimen signature of Holder  
(Strictly not transferable) 

39.—Long Service Leave. 
The provisions set out in Volume 71 of the Western 

Australian Industrial Gazette at pages 1-4, both inclusive, 
are hereby incorporated in and form part of this award. 

The provisions of the Construction Industry Portable Paid 
Long Service Leave Act 1985 are hereby incorporated in and 
form part of this award, for employees engaged upon 
construction work. 

40.—Stand Downs. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the employee cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage or work by any clause which the employer 
cannot reasonably prevent. 

41.—Prohibition of Junior Employees. 
(1) Except as provided in subclause (2) hereof, the 

employment of junior employees (except trainees employed 
pursuant to the traineeship agreements named in Clause 4 
(2)) on any work which, if performed by an adult employee, 
would be subject to the provisions of this award is prohibited 
unless the consent of the Union is in each case first obtained. 
If any junior employee (except a trainee) is so employed 
such employee shall be paid not less than the rate of pay of 
an adult performing similar work. 

(2) A junior employee employed on work the subject of 
this Award, shall be paid not less than the wage prescribed 
in Clause 8 of this award for an adult employee performing 
similar work. 

42.—Settlement of Disputes. 
(1) Where an employee or the job steward has submitted 

a request concerning any matter directly connected with 
employment to a foreman or a more senior representative of 
management and that request has been refused, the 
employee may, if he/she so desires, ask the job steward to 
submit the matter to management and the matter shall then 

be submitted by the job steward to the appropriate executive 
of the employer concerned. 

(2) If not settled at this stage, the matter shall be formally 
submitted by the State secretary of the union to the 
employer. 

(3) If not settled at this stage, the matter shall then be 
discussed between such representatives of the union as the 
union may desire and the employer, who may be accompa- 
nied by or represented by such officers or representatives of 
an association of employers as the employer may desire, 
including, where agreed, processing the dispute through 
locally organised boards or committees set up by the parties 
for this purpose. 

(4) If the matter is still not settled, it shall be submitted 
to the Commission. 

(5) Where the above procedures are being followed, work 
shall continue normally, no party shall be prejudiced as to 
final settlement by the continuance of work in accordance 
with this subclause. 

(6) Notwithstanding anything contained herein the re- 
spondents shall be free to exercise their rights if the dispute 
is not finalised within seven days of notification. 

(7) This clause shall not apply to any dispute as to a bona 
fida safety issue. 

(8) In connection with any dispute concerning a job 
steward this clause shall be subject to the provisions of 
subclause (2) of Clause 35.—Job Stewards. 

43.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and employ- 
ees' members who shall be appointed pursuant to section 48 
of the Industrial Relations Act 1979 and Regulation 16 of 
the Industrial Relations Commission Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which under this Award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

44.—No Reduction. 
Notwithstanding the provisions contained in this Award, 

the rates of pay, allowances and conditions of any employee 
shall not be reduced if that employee, at the date of delivery 
of this Award, was receiving rates of pay, allowances and 
conditions in excess of those prescribed in the Award. 

45.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible working 
arrangements, improves quality of working life, enhances 
skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties commit themselves to the following 
principles as part of the structural efficiency process and 
have agreed to participate in a testing process in accordance 
with the provisions of this clause. 

(a) Acceptance in principle that the new Award skill 
level definitions will be more suitable for the 
needs of the industry, sometimes more broadly 
based, in other matters more truly reflective of the 
different skill levels of the tasks now performed, 
but which shall incorporate the ability for an 
employee to perform a wider range of duties 
where appropriate. 

(b) The parties will create a genuine career path for 
employees which allows advancement based on 
industry accreditation and access to training. 

(c) Co-operation in the transition from the old 
structure to the new structure in an ordered 
manner without creating false expectations or 
disputation. 

(3) The parties agree that the State Working Party will 
continue to meet the aim of modernising the Award in 
accordance with paragraph 5 of Exhibit BTA 1: "Joint 



Statement by Building Industry Unions and Employer 
Organisations—29 March 1990". 

46.—Structural Efficiency Exercise. 
(1) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the employee's skills, 
competence and training consistent with the classification 
structure of this award provided that such duties are not 
designed to promote de-skilling. 

(b) Any direction issued by an employer shall be 
consistent with the employer's responsibilities to provide a 
safe and healthy working environment. 

(2) The parties to this Award are committed to co- 
operating positively to increase the efficiency, productivity 
and international competitiveness of the building and 
construction industry and to enhance the career opportuni- 
ties and job security of employees in the industry. 

(3) The parties have established a State Working Party for 
the testing and/or trialling of various skill levels and to 
enable proper consultation with both employees and 
employers in the industry on matters consistent with the 
objectives of subclause (b) herein. The parties shall process 
any such matters through that working party. 

(4) Measures raised for consideration consistent with 
subclause (c) herein shall be related to implementation of 
a new classification structure, any facilitative provisions 
contained in his Award and matters concerning training. 

(5) Without limiting the rights of either an employer or 
a Union to arbitration, any other measure designed to 
increase flexibility on a site or in an enterprise sought by any 
party shall be notified to the relevant working party and by 
agreement of the parties involved shall be implemented 
subject to the following requirements: 

(a) the changes sought shall not effect provisions 
reflecting National standard as adopted by the 
State Working Party; 

(b) the working party will consider the implications 
of the proposed measures for existing on-site 
arrangements; 

(c) the majority of employees affected by the change 
at the site or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) any agreement shall be subject, where appropriate, 
to approval by the Western Australian Industrial 
Relations Commission and, if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award to 
the extent of any inconsistency. 

(f) Award restructuring should be given its wider 
meaning, and Award restructure should not be 
confined to the restructuring of classifications but 
may extend to the review of other restrictive 
provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an 
ongoing basis. 

(g) The parties to this Award recognise that in order 
to increase the efficiency, productivity and inter- 
national competitiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly, the parties commit them- 
selves to: 

(i) developing a more highly skilled workforce; 
(ii) providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; and 

(iii) removing barriers to the utilization of skills 
acquired. 

(h) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of Clause 42.—Settlement of Disputes. 

(6) Structural Efficiency 
At each plant or enterprise a consultative mechanism may 

be established upon request by the employees. The 

consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of the plant or enterprise. 
Measures raised for consideration shall be consistent with 
subclause (2) of this clause. 

47.—Fares and Travelling. 
(1) Metropolitan Radial Areas 
The following fares allowance shall be paid to employees 

employed under the terms and conditions of this Award for 
travel patterns and costs peculiar to the industry which 
include mobility requirements of employees and the nature 
of employment on industrial painting and sandblasting 
work. 

(2) Perth Metropolitan Radial Area 
When employed on work located within a radius of 50 

kilometres from the G.P.O. Perth, including work at the 
premises of the employer, $10.10 per day. 

(3) Other Radial Areas 
The allowance defined in subclause (2) of this clause shall 

be paid for work performed by employees employed on 
distant work as defined in Clause 18.—Living Away from 
Home—Distant Work, when the work is carried out away 
from the place where, with the employer's approval, the 
employee is accommodated for the distant work, and is 
within a radius of 50 km from the place of accommodation. 

(4) Country Radial Areas 
An employer whose business or branch or section thereof 

is established in any place (other than on a construction site) 
outside the area mentioned in subclause (2) of this clause 
for the purpose of engaging in construction work therefrom 
shall in respect to employees engaged for work for that 
establishment, pay the allowance therein mentioned for 
work located within a radius of 50 kilometres from the post 
office nearest the establishment. 

Where the employer has an establishment in more than 
one such place the establishment nearest the employee's 
nominated residence shall be the establishment that shall be 
taken into account, and employees shall be entitled to the 
provisions of subclause (5) of this clause when travelling to 
a job outside the radial area of the establishment nearest 
his/her residence. 

(5) Travelling Outside Radial Areas 
Where an employee travels daily from inside any radial 

area mentioned in subclauses (2), (3) or (4) of this clause 
to a job outside that area, he/she shall be paid:— 

(a) the allowance prescribed in subclause (2) of this 
clause; 

(b) in respect of travel from the designated radius to 
the job and return to that radius— 

(i) the time outside ordinary working hours 
reasonably spent in such travel calculated at 
ordinary hourly "on site" rates to the next 
quarter of an hour with a minimum payment 
of one-half an hour per day for each return 
journey; 

(ii) any expenses necessarily incurred in such 
travel, which shall be 30 cents per kilometre 
where the employee uses his/her own 
vehicle. 

(6) Residing Outside Radial Areas 
An employee whose residence is outside the radial areas 

prescribed in subclauses (2), (3) or (4) of this clause shall 
be entitled to the allowance prescribed in subclause (2) of 
this clause but not to the provisions of paragraph (b) of 
subclause (5) of this clause. 

(7) Travelling Between Radial Areas 
The provisions of subclause (5) of this clause shall apply 

to an employee who is required by the employer to travel 
daily from one of the areas mentioned in subclauses (2) and 
(4) of this clause to an area, or another area, mentioned in 
subclauses (2) and (4) of this clause. 

(8) Provision of Transport 
The allowance prescribed in this clause, except the 

additional payment prescribed in paragraph (b) of this 
subclause (5) and in subclause (8) of this clause shall not 



be payable on any day which the employer provides or offers 
to provide transport free of charge from the employee's 
home to his/her place of work and return; provided that any 
transport supplied is equipped with suitable seating accom- 
modation and is covered when necessary so as to be 
weatherproof. 

(9) Requirement to Transfer 
As required by the employer, employees shall start and 

cease work on the job at the usual commencing and finishing 
times within which ordinary hours may be worked and shall 
transfer from site to site as directed by the employer. 

(10) Transfer During Working Hours 
An employee transferred from one site to another during 

working hours shall be paid for the time occupied in 
travelling and, unless transported by the employer, shall be 
paid reasonable cost of fares by most convenient public 
transport between such sites.Where an employer requests an 
employee to use his/her own vehicle to effect such a transfer 
and the employee agrees to do so the employee shall be paid 
an allowance at the rate of 54 cents per kilometre. 

(11) Daily Entitlement 
The travelling allowances prescribed in this clause shall 

not be taken into account in calculating overtime, penalty 
rates, annual or sick leave, but shall be payable for any day 
upon which the employee in accordance with the employer's 
requirements works or reports for work or allocation of work 
and the paid day off as prescribed by Clause 11 (1) and 
Clause 16 (4). 

(12) The daily fares prescribed in subsection (2) relating 
to work at the premises of the employer will only apply to 
workers of employers listed in Appendix C of this award. 

48.—Liberty to Apply. 
Liberty to apply is reserved for the Union to apply to vary 

the Award with respect to: 
(1) Superannuation 
(2) Redundancy 
(3) Heat Stress Provision 

Appendix A. 
NORTH WEST SHELF GAS PROJECT. 
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Increase 

1.—^Application. 
This Appendix shall apply to employees eligible to be 

members of the Union engaged by Respondent employers 
to carry out work covered within the scope of this Award 
on construction work associated with the North West Shelf 
Gas Project, on the Burrup Peninsula, Western Australia. 

The provisions of this Award shall apply to such work 
unless any such provisions are inconsistent with the 
provisions of this appendix, in which case the provisions of 
this appendix shall prevail. 

In the event of any dispute arising concerning the 
application of this appendix, and agreement on the matter 
cannot be reached by the parties, the matter shall be referred 

to the Western Australian Industrial Relations Commission 
for determination. 

2.—Scope. 
This Appendix shall apply to all work associated with the 

construction of the North West Shelf Gas Project on the 
Burrup Peninsula. 

3.—Tferm. 
The term of this Appendix shall be for the duration of the 

construction of the L.N.G. Process Trains 1 and 2 and 
supporting utility systems, storage, loading and related 
facilities and in any event shall not expire earlier that 
December 31,1989 and except as otherwise provided in this 
Appendix shall take effect on and from April 4, 1988. 

4.—Site Disability Allowance. 
To compensate for conditions which exist and far exceed 

those conditions which are provided for within the award, 
including excessive dust, heat and extremes of terrain, an 
employee shall be entitled to a payment of $1.19 per hour 
for each hour worked. 

5.—Special Rates. 
Employees shall be paid an allowance at the rate of $2.58 

per hour for each hour worked to compensate for disabilities 
associated with the following classes of work and in lieu of 
the relevant amounts in Clause 9.—Special Rates and 
Provisions of this award, whether or not such work is 
performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places; 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, sili- 

cate of cotton, insulwool, slag wool, or other 
recognised insulation material of a like nature, or 
working in the immediate vicinity so as to be 
affected by the use thereof; 

(e) work in a place where fumes of sulphur or other 
acid or other offensive fumes are present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9.—Special Rates and Provisions of 
this Award. 

6.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of ten 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognised by the parties to the appendix that failure to 
observe these regulations may result in disciplinary action. 

7.—Living Away From Home. 
(1) Married employees who qualify for the provisions 

paragraph (b) of subclause (3) of Clause 18.—Living Away 
From Home—Distant Work and who choose to live in a 
caravan, or other accommodation rather than at the camp 
provided by the employer, will be paid an allowance of 
$275.00 per week in lieu of the allowance prescribed therein. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
October 1, 1987 and every six months thereafter subject to 
rent, caravan hire and caravan charge movements in 
Karratha. 

(2) For the purpose of this clause a married employee 
includes— 

(a) A person who has a defacto spouse, and 
(b) A person who is a sole parent with dependent 

children. 
(3) Employees who qualify for the allowance prescribed 

in paragraph (a) of this subclause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
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the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in paragraph (a) of this subclause. 

(4) An employee who qualifies for the provisions of 
paragraph (a) subclause (1) of Clause 18.—Living Away 
from Home—Distant Work and who is provided with board 
and lodging in the Hearson Village Single Persons Quarters, 
shall be paid a meal allowance of 30 dollars per week in lieu 
of being provided with a meal free of charge in the Single 
Persons Quarters Dining Rooms on Sunday lunch and two 
other evening meals to be nominated and agreed between the 
Union and all employers. 

Provided that an employee who opts to partake of a meal 
in the Single Persons Quarters Dining Rooms on the 
occasions referred to herein shall be required to pay an 
amount of ten dollars per meal on each such occasion. 

This subclause shall not take effect until agreement has 
been reached between the parties in respect to the nominated 
meals referred to herein. 

8.—Travel Allowance. 
Employees performing work to which this Appendix 

applies and residing at Roeboume shall, in lieu of the 
provisions of Clause 13 of the award be paid a travel 
allowance of $14.00 per day. Provided that this allowance 
shall not be payable where die employer provides transport 
in accordance with the appropriate fares and travel rates 
where applicable. 

9.—Rest and Recreation Leave. 
Employees engaged on work to which this Appendix 

applies and who qualify for Rest and Recreation Leave in 
accordance with subclause (8) of Clause 18 of this award 
shall be entitled to such leave: 

(a) after ten weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are in receipt of the allowance prescribed 
in subclause (a) of Clause 7 of this Appendix to 
cover expenses reasonably incurred for board and 
lodging, or 

(b) after eight weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are provided with board and accommoda- 
tion in the Hearson Construction Village Single 
Persons Quarters. 

10.—Rest Periods. 
(1) Employees engaged on work to which this Appendix 

applies shall, in lieu of the provisions of Clause 12(2) of the 
award, be entitled to one break of ten minutes each morning 
and one break of ten minutes each afternoon. 

(2) An employer and employee may agree to any variation 
of the provisions of this clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this clause. 

11.—Meal Interval. 
Notwithstanding the provisions of subclause (2), (3) and 

(4) of Clause 11.—Hours of this award and subject to 
agreement between the employer and the employee an 
employee may be required to work for up to six hours before 
the cessation of work for the purpose of a meal. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less that fifty four (54) 
hours per week, except for an employee engaged on Shift 
Work, and who works as directed by his employer, shall be 
entitled to a payment at the rate of $115 per week. Provided 
that an employee engaged on shift work, shall work not less 
than fifty four (54) hours over his rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of this 

clause, shall be entitled to accrue such payment notwith- 
standing the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of the Project Disputes Procedure in Clause 15 of this 
Appendix, and employee shall forfeit only that portion of the 
payment as is referable to the period of industrial action, 
calculated in accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his employer after the beginning of a week shall 
accrue the payment on the basis of the number of hours 
worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the Award, 
the payment will not accrue for that week. 

(8) An employee who works in excess of fifty four (54) 
hours per week shall be paid an additional $2.13 per hour 
for each hour so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.13 per hour for each hour worked. 

(10) The amount prescribed in subclause (1) of this 
subclause shall not increase throughout the term of the 
Appendix. 

13.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the award and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
those employed under this award. 

(2) Each employee who— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, shall be 
paid for the normal rostered ordinary time and 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down— 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so requested, 
is not entitled to pay for that day. 

(4) An employee who is required to remain at or who is 
called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Award, shall not exceed 
21/2 times the single time rate. 

(5) (a) After the "all clear'' has been given each employee 
shall be notified by the employer of: 

(i) the time at which normal operations are to resume; 
and 



(ii) the time at which employees are to resume work; 
and 

an employee who does not present for work at the time 
referred to in paragraph (ii) is in respect of that day only 
entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to subclause (5)(a) of this clause may be 
per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by cyclone, be 
usefully employed, the employer may stand down without 
pay. 

14.—Christmas Leave and Travel. 
Employees who qualify for the provisions of clause 9 of 

this Appendix may return to their home or to Perth or to any 
other place at Christmas— 

(a) by availing himself/herself of the entitlement to 
leave and travelling prior to the next accrual 
period; or 

(b) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under his 
contract of employment. 

15.—Project Disputes Procedure. 
(1) Disputes Procedures 
All parties understand the importance of the Project and 

in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties that agree at all times to abide by the 
following procedure and work will continue without any 
industrial action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as 
negotiations proceed during the follow- 
ing procedure it may be necessary to 
report back to, or gain instruction from, 
the workforce. However, where such 
meetings are required, the unions agree 
to minimise disruption and shall obtain 
the agreement of management about 
timing and the venue for the meeting 
otherwise work shall continue as nor- 
mal. 

Note 2: Contractors or their representatives 
shall make themselves available upon 
the request of the shop steward so as to 
quickly deal with the grievance or claim 
being raised. However, all parties need 
to understand that the process of negoti- 
ation and consultation takes time. 

Note 3: The employer shall ensure that all 
practices applied during operation of the 
procedure are, in accordance with safe 
working practices and consistent with 
established custom and practice at the 
workplace. 

Note 4: Sensible time limits shall be allowed for 
the completion of steps 2 and 3 hereof. 
However, unless mutually agreed be- 
tween the parties at the time, these steps 
should take up to three (3) working days 
providing the State Union Official(s) to 

be involved is/are available in that time 
to participate in direct negotiation. 

1. The employee and/or his/her shop steward shall 
discuss claim/or grievance with his/her foreman 
or supervisor. 

2. If the matter is unable to be resolved the shop 
steward shall discuss any claim or grievance with 
the staff member responsible for industrial rela- 
tions. If the matter remains unresolved then it shall 
be brought to the attention of the Contractor's 
Project Manager. 

3. In the event of such negotiations not resolving the 
claim or grievance the shop steward shall involve 
the appropriate State Union Official who shall 
meet with the employer and participate in direct 
negotiations in an attempt to resolve the matter. 
The employer may seek the assistance of the 
C.W.A.I., in a further attempt to resolve the matter 
through direct negotiation. 

If the matter is not resolved by negotiation in 
accordance with steps 2 and 3 hereof, the parties 
shall record the matter(s) which remain in dispute 
and that this Procedure has been compiled with for 
the purposes of subclause (4) of Clause 11.— 
Special Conditions of Employment Payment of 
this Appendix. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while 
steps 2 and 3 are being followed. 

5. Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties may jointly or individually refer the matter 
to the W.A. Industrial Relations Commission for 
assistance in resolving the dispute. 

(2) Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather that the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the W.A. 
Industrial Relations Commission or the Australian Industrial 
Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognise employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he would not normally perform within his 
classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

16.—Safety Procedures. 
(1) Safety Committee 

(a) Each Main Subcontractor will have an employee 
Safety Representative and Deputy (the Deputy to 
relieve during the absence of the Safety Represen- 
tative), in each major construction area who will 
represent all workers employed by both the 
Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
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Representative does not have the required knowl- 
edge in a specific field, he may call upon a person 
within that contract who has the appropriate 
knowledge or, subject to authorisation by his 
Supervisor, to contact a person outside that 
Contract who has the appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety Co- 
ordinator to discuss the Subcontactor's Safety 
Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 

The Area Safety Advisory Committee will 
consist of the K.J.R. Area Manager, K.J.R. 
Accident Prevention Advisors, Subcontractors' 
nominated Safety Co-ordinators and employees 
Safety Representatives working within the de- 
fined area. There shall be one employee Safety 
Representative for each Subcontractor working 
within the defined area. 

Each Subcontractor's representatives shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 

Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the Subcontractor's 
work is to be performed. 

The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of one (1) hour. The Area Safety Advisory 
Committee shall review the safety performance 
within that area. 

(e) A Site Safety Advisory Committee Meeting shall 
be held monthly with a duration normally of one 
(1) hour. 

The Site Safety Advisory Committee will 
consist of K.J.R. Accident Prevention Advisors, 
and two (2) Subcontractors nominated Safety 
Co-ordinators and two (2) Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 

The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one (1) 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties, 
(K.J.R., Subcontractor and Unions). 

(g) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representa- 
tive when the time so spent has been authorised 
by his Employer. 

(h) Each Safety Representative will be identified by 
an appropriate sticker which will be affixed to his 
safety helmet. 

(3) Safety Disputes Settlement Procedures 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in this 
subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, 
remove themselves from the immediate work area 
and then advise their immediate Supervisor. 

(4) Safety Grievance Procedure 
(a) Employees shall raise problems of a safety nature 

with their Foreman or Supervisor in die first 
instance. 

Where an employee encounters what he be- 
lieves to be a safety hazard or is allocated work 
to perform in what he considers constitutes an 

unsafe situation, he shall immediately advise his 
Foreman or Supervisor and the work process in 
question shall not be carried out until such time 
as the matter has been finally determined except 
under such conditions as are agreed between the 
parties. 

(b) Supervisors shall immediately discuss the matter 
with the employee with a view to resolving the 
problem without delay. 

(c) Should the safety grievance remain unsolved, the 
Management of the employees concerned, the 
Safety Representative with that employer in that 
area, and a K.J.R. Accident Prevention Advisor, 
shall meet and inspect the work area to ascertain 
a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontractor. 
The Construction Safety Branch Inspector may be 
requested by any of the parties to advise on the 
application and interpretation of the Construction 
Safety Act and Regulations. 

(e) All parties shall endeavour to maintain continuous 
productive work for those workers not in the 
immediate area concerned. Employees who have 
been removed from the immediate area where a 
safety hazard exists, may be allocated by the 
Subcontractor, alternative work in another area. 

(f) Provided the above safety grievance procedure is 
complied with, there will be no deduction of 
wages for employees who are removed for their 
immediate work area due to a safety hazard. 

(5) Minimum Scaffold Requirements 
(a) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around 
the site. Kickboards are required to be installed on 
all working platforms that exceed 3 metres in 
height. 

(b) When a licensed scaffolder is required to super- 
vise the erection of scaffolding and the licensed 
scaffolder is completely satisfied that the require- 
ments have been met (no bent tubes, frames, etc.), 
he will affix his personal tag to such scaffold. 

(c) Any scaffold to be built above six (6) metres from 
the ground must be erected under the direct visual 
supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred to 
in Division 2 of the W.A. Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER—DEEP OFF 
SCAFFOLDERS ONLY 

(f) Scaffolders are not expected to erect any scaffold- 
ing if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard 
nature. 

(g) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an unlicensed 
scaffolder unless: 

(i) he has been issued with a "permit" by a 
KJ.R. on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicensed scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(ii) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(c) and (d) above. 



An unlicensed scaffolder may perform 
scaffolding work on work other than scaf- 
folding work defined in points (c) and (d) 
above, without the requirement to work 
under the visual supervision of a licensed 
scaffolder. 

(j) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

(6) Unsatisfactory Equipment 
(a) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(b) All chain slings shall be clearly marked with their 

safe working load. 
(c) K.J.R. shall provide an area away from the work 

site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the employer 
concerned has been notified. 

(7) Transport On Site 
No worker shall ride in the back of a vehicle which does 

not have suitable seating and adequate covering. 
(8) Excavations or Trenches 
A worker shall not enter an excavation or trench, as 

referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety Branch 
or a K.J.R. Site Accident Prevention Advisor. 

(9) Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be submitted 
to K.J.R. for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he has signed and the excavation 
area has been marked showing any other services in the area. 

No employee is expected to perform such work unless he 
has a copy of the Excavation Permit in his possession. 

17.—No Extra Claims. 
It is a condition of this Appendix that the Unions 

undertake for the term of this Appendix not to pursue any 
extra claims in respect to construction work on the Burrup 
Peninsula except where consistent with the State Wage Case 
Principles. 

18.—Saving. 
Neither this Appendix nor any part thereof shall be used 

by the employers or the Unions before any Industrial 
Tribunal or in private negotiation in respect of proceedings 
by or against any other employer or Union as it is recognised 
that the conditions of this Appendix relate only to the special 
and isolated circumstances which exist in respect to 
construction work on the Burrup Peninsula. 

Appendix B. 
ASBESTOS ERADICATION. 

1.—Application. 
This Appendix shall apply to employees engaged in the 

process of asbestos eradication on the performance of work 
within the scope of this award. 

2.—Definition. 
Asbestos eradication is defined as work on or about 

buildings, involving the removal or any other method of 
neutralisation of any materials which consist of, or contain 
asbestos. 

3.—Control. 
All aspects of asbestos work will meet as a minimum 

standard the provisions of the National Health and Medical 
Research Council codes, as varied from time to time, for the 
safe demolition/removal of asbestos based materials. 

Without limiting the effect of the above provision, any 
person who carries out asbestos eradication work shall do 

so in accordance with the legislation/regulations prescribed 
by the appropriate authorities. 

4.—Operation. 
This Appendix shall come into operation from the first 

pay period commencing on or after the date the award issues. 

5.—Rate of Pay. 
In addition to the rates prescribed in this award, an 

employee engaged in asbestos eradication (as defined) shall 
receive $1.13 per hour worked in lieu of Special Rates 
prescribed in Clause 9(1) of this award with the exception 
of subclauses (b), (c) and (e). 

6.—^Protection of Employees. 
Respiratory Protection 
Respiratory protective equipment, conforming to the 

relevant parts of the appropriate Australian Standard (ie 
1716 "Specification for Respiratory Protective Devices") 
shall be worn by all personnel during work involving 
eradication of asbestos. 

7.—Other Conditions. 
The conditions of employment, rates and allowances, 

except so far as they are otherwise specified in this 
Appendix, shall be the conditions of employment, rates and 
allowances of the award as varied from time to time. 

This Appendix shall not apply to employees engaged on 
the removal of asbestos ceiling insulation and renovation 
work on houses owned by the United States Navy at 
Exmouth and who are receiving the allowance prescribed on 
23 February by Mr Commissioner Coleman Print F4597. 

Appendix C. 
FARES AND TRAVELLING—DAILY RATES 

RESPONDENTS. 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 
Gardner Bros & Perrott (WA) Pty Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
J.M. Best & Sons 
2 Barad Street 
BUNBURY WA 6230 
Steelglow 
781 Cockbum Road 
SOUTH COOGEE WA 6166 
Suncity Sandblasters 
Lot 14 Fores Road 
GERALDTON WA 6530 

Schedule A. 
RESPONDENTS. 

Abrasive Blasting Services Pty Ltd 
38 Landsdown Road 
GOOSEBERRY HILL WA 6076 
Blastcoaters Pty Ltd 
58 Dowd Street 
WELSHPOOL WA 6106 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 
Dalla Riva & Associates Pty Ltd 
31 Cutler Road 
JANDAKOT WA 6164 
Dwyers Sandblasting & Industrial Painting 
88 Mantara Street 
KALGOORLIE WA 6430 
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Feroblast (WA) Pty Ltd 
159 McDowell Street 
KEWDALE WA 6105 
Gardner Bros & Perrott (WA) Pty. Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Masterblasters Mobile Sandblasting 
213 Benara Road 
BEECHBORO WA 6063 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Rustproofers (Aust) Pty Ltd 
26 Cutler Road 
JANDAKOT WA 6164 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
Zinco (WA) Pty Ltd 
54 Banksia Road 
WELSHPOOL WA 6106 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD. 

No. A 18 of 1982. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
(Sgd.) J. CARRIGG, 

[L.S.] Registrar. 

Nurses (Royal Flying Doctor Service) Award. 

No. A 18 of 1982. 
AWARD NO. A 18 OF 1982 

1.—'Title. 
This award shall be known as the Nurses (Royal Flying 

Doctor Service) Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours of Duty and Overtime 
7. On Call 
8. Annual Leave and Holidays 
9. Sick Leave 

10. Transfers 
11. Part Time Employment 
12. Casual Employees 
13. Contract of Service 
14. Transport 
15. Long Service Leave 
16. Time and Wages Record 

17. Payment of Wages 
18. Interviews 
19. Notices 
20. Laundry and Uniforms 
21. Wages 
22. Higher Duties 
23. Locality Allowances 
24. Accommodation 
25. Maternity Leave 
26. Shift Work and Rostering 
27. Flight Accident Insurance 
28. Leave to Attend Union Business 
29. Deduction of Union Subscriptions 
30. Transfer of Entitlements 
31. Enterprise Agreements 
32. Schedule of Respondents 

Appendix 
3.—Area and Scope. 

This award shall apply to all registered nurses employed 
in the classifications set out in Clause 21.—Wages by any 
branch, section or division of the Royal Flying Doctor 
Service of Australia Inc., and shall have effect throughout 
the State of Western Australia. 

4.—Term. 
The term of this award shall be for a period of three years 

from 1st July, 1982. 

5.—Definitions. 
' 'Employer" means any branch, section or division of the 

Royal Flying Doctor Service of Australia Inc. 
"Employee" means a nurse who is registered in Western 

Australia under the Nurses' Act of 1968 and who is engaged 
in providing nursing care within the employer's service. 

"Supervisor" means a nurse who is appointed as such 
and who is responsible to the Director for the administration 
of the nursing service. 

"The Union" shall mean the Australian Nursing Federa- 
tion, Industrial Union of Workers, Perth. 

"Accrued Day(s) Off means the paid days off accruing 
to an employee resulting from an entitlement to the 38 hour 
week as prescribed by Clause 6.—Hours of Duty and 
Overtime of this award. 

6.—Hours of Duty and Overtime. 
(1) The ordinary hours of duty shall be an average of 38 

per week with the hours actually rostered being 40 per week 
to be worked over 5 days and no shift shall exceed eight 
hours without payment as prescribed in subclause (5) of this 
clause. 

(2) Provided that in the case of employees commencing 
on or after 15 October 1991, the ordinary hours of duty shall 
at the discretion of the employer be either 38 hours per week 
or an average of 38 hours per week with the hours actually 
rostered being 40 per week. The hours of duty shall be made 
known to the employee prior to appointment. 

(3) Where an employee actually works 40 hours a week, 
the ordinary hours shall be worked: 

(a) With two hours of each week's work accruing as 
an entitlement to a maximum of 12 Accrued Days 
Off in each 12 month period. The Accrued Day(s) 
Off shall be taken in a minimum period of one 
week made up of five consecutive Accrued Day(s) 
Off in conjunction with a period of annual leave 
or at a time mutually acceptable to the employer 
and the employee, or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each cycle as 
an Accrued Day Off in conjunction with other 
days off. 

Provided that an employee, who at the comple- 
tion of a 20 day work cycle has not accrued 
sufficient hours to enable her/him to take a full 
paid shift off duty, will continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable her/him to take a full paid shift off duty. 



(c) By any other arrangement as agreed between the 
Employer and the Union. 

(4) Meal breaks shall not be counted as time worked 
unless circumstances arise making it necessary for the 
employee to perform duty during such time in which case 
it shall be paid in accordance with subclause (5) of this 
clause. 

(5) Work performed at the direction of the employer in 
addition to the daily hours shall be paid or compensated for 
as hereunder:— 

(a) Monday to Saturday—one and a half times the 
ordinary rate for the first two hours and double 
time thereafter. 

(b) Sunday—double the ordinary rate. Provided that 
the minimum payable on a recall shall be two 
hours. 

(c) In lieu of making payment in accordance with 
paragraphs (a) and (b) and by agreement between 
the employer and the employee, time off equiva- 
lent to the payment may be taken at a time 
convenient to the employer and the employee. 

(d) Where an employee's hours of duty are extended 
by overtime it shall wherever possible be so 
arranged that the employee is allowed ten hours 
off duty before being required to report for duty 
on the next shift. Where any of the ten hours off 
duty falls within the next shift no deduction shall 
be made for such hours. 

(e) Where overtime extends from one day into the 
next it shall be paid at the rate applicable to the 
day on which it was commenced. 

7.—On Call. 
(1) For the purposes of this award an employee is on call 

when she is directed by the employer to remain at such a 
place as will enable the employer to readily contact her 
during the hours when she is not otherwise on duty. In so 
determining the place at which the employee shall remain, 
the employer may require that place to be within a specified 
radius from her place of employment. 

(2) An employee shall be paid at 18.75% of l/40th of the 
rate prescribed in the Nurses (ANF WA Public Sector) 
Consolidated Award 1990 for a registered general nurse in 
her third year for each hour or part thereof she is on call. 
Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is made in accordance with the provisions of 
Clause 6.—Hours of Duty and Overtime of this award when 
the employee is recalled to work. 

(3) If the usual means of contact between the employer 
and the employee on call is a telephone and if the employee 
pays or contributes toward the payment of the rental of such 
telephone the employer shall pay the employee an amount 
being a proportion of the telephone rental calculated on the 
basis that for each seven days on which an employee is 
required to be on call the employer shall pay the employee 
l/52nd of the annual rental paid by the employee. All calls 
made from the employee's telephone in connection with the 
employer's business shall be refunded by the employer. 

(4) Notwithstanding the other provisions of this sub- 
clause, where the employer and the Union agree, in writing, 
other arrangements may be made for compensation of on 
call work. 

8.—Annual Leave and Holidays. 
(1) (a) (i) Subject to the provisions of this clause each 

employee shall be entitled to four weeks 
leave with payment of ordinary wages after 
each 12 months continuous service. 

(ii) An employee who is required to work or be 
available on public holidays will receive an 
additional two weeks leave. 

(iii) An employee who is required to work or be 
available for evenings/night shift and/or 
weekends will receive an additional one 
weeks leave. 

(b) A loading of Wh per cent on four weeks wages 
payable under this clause will be paid to an 
employee when proceeding on leave. 

(c) An employee may with the approval of the 
employer, be allowed to take the annual leave 
prescribed by this clause before the completion of 
twelve months' continuous service as prescribed 
by paragraph (a) of this subclause. 

(d) (i) Except as provided in subparagraph (ii) 
hereunder if after one month's continuous 
employment an employee lawfully termi- 
nates her employment or her employment is 
terminated by the employer through no fault 
of the employee, the employee shall be paid 
a proportionate amount of the wage pre- 
scribed in this clause calculated by multiply- 
ing the number of completed weeks of 
continuous service by six and dividing the 
result of fifty-two. 

(ii) An employee who is dismissed for miscon- 
duct which occurred after the completion of 
a twelve monthly qualifying period shall, 
subject to Clause 13—Contract of Service, 
be given payment for the leave accrued but 
not taken. 

(e) If the services of an employee terminate and the 
employee has taken a period of leave in accor- 
dance with subclause 1(c) of this subclause, and 
if the period of leave so taken exceeds that which 
would become due pursuant to paragraph 1(a) of 
this clause, the employee shall be liable to pay the 
amount representing the difference between the 
amount received by her for the period of i aye 
taken in accordance with subclause 1(c) of this 
clause and the amount which would have accrued 
in accordance with paragraph 1(a) of this sub- 
clause. The employer may deduct this amount of 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(f) In addition to any payment to which she may be 
entitled under subclause 1(d) of this clause, an 
employee whose employment terminates after she 
has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that leave 
unless she has been justifiably dismissed for 
misconduct and the misconduct for which she has 
been dismissed occurred prior to completion of 
that qualifying period. 

(g) The annual leave prescribed in subclause (1) of 
this clause may, by consent between the employer 
and the employee, be taken in two portions 
provided that no portion shall be less than two 
consecutive weeks. 

(h) When computing the annual leave under this 
clause, no deduction shall be made from such 
leave in respect of the period an employee is on 
annual or long service leave, absent through 
sickness with or without pay except for that 
portion of an absence that exceeds three months, 
or absent on Workers Compensation, except for 
that portion of an absence that exceeds six months. 

(i) The leave of an employee shall not accumulate 
except with the consent of the employee and the 
employer concerned and in no case shall it 
accumulate for more than two years. 

(j) An employee proceeding on annual leave shall be 
entitled to a return airfare, or to motor vehicle 
allowance in accordance with Clause 14 of this 
award provided that such allowance does not 
exceed the airfare to the place of engagement 
together with travelling time commensurate with 
such journey. This provision shall only apply once 
after each year of service. 

(2) (a) Where an employee is required by the employer 
to work on any of the following days, payment for 
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the time worked shall be at the rate of one and one 
half times ordinary rate; New Year's Day, 
Australia Day, Labour Day, Good Friday, Easier 
Monday, Anzac Day, Foundation Day, Queen's 
Birthday, Christmas Day and Boxing Day. 

(b) In any branch of the services covered by this 
award where the clerical and administrative staff 
observe additional holidays with pay, such days 
shall be allowed to the employees covered by this 
award as holidays with pay. 

(3) This clause shall not apply to casual employees. 
(4) When an employee proceeds on the first four weeks 

of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclause (1) of clause 6.—Hours of Duty and 
Overtime of this award. Accrual towards an Accrued Day(s) 
Off shall continue during any other period of annual leave 
prescribed by this clause. 

(5) An employee who changes from part time to full time 
employment may take that proportion of annual leave 
accrued at the part time rate of pay at its full time equivalent. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

nonattendance on the grounds of personal ill 
health or injury for one sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlment to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of her inability 
to attend for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) To be entitled to payment in accordance with this 
clause an employee must provide a medical certificate where 
the total number of days absent in any year of service 
exceeds two. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when she is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to her place of residence 
or a hospital as a result of her personal ill health 
or injury for a period of seven consecutive days 
or more and she produces a certificate from a 
registered medical practitioner that she was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if she is unable 
to attend for work on the working day next 
following her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 

leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 8— 
Annual Leave and Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 8—Annual Leave 
and Holidays shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) An employee shall not be entitled to claim payment 
for non attendance on the ground of personal ill-health or 
injury nor will the employees sick leave entitlements be 
reduced if such personal ill health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclause (1) of Clause 
6—Hours of Duty and Overtime of this Award unless such 
illness is for a period of seven consecutive days or more and 
in all other respects complies with the requirements of 
subclause (5) hereof. 

(9) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclause (1) of Clause 6—Hours of Duty and Overtime 
of this award. 

10.—Transfers. 
(1) (a) An employee who is transferred from one place 

to another shall be entitled to first-class travelling 
accommodation between the places of transfer and 
to full payment of wages during the time of 
leaving duty and taking up her new duties. Such 
travel accommodation may include the em- 
ployer's service aircraft. 

(b) Where an employee wishes to use her own vehicle 
to give effect to a transfer by the employer and the 
employer approves she shall be paid the equiva- 
lent of the entitlement in subclause 1(a) of this 
clause or Clause 14—Transport whichever is the 
lesser. 

(2) (a) The employer, subject to subclause (1) above shall 
compensate the employee for any reasonable 
expenses incurred for meals and refreshments 
whilst in transit. No such meal allowance shall be 
made for journeys completed between the ordi- 
nary meal times. Reasonable porterage shall also 
be allowed. Claims for taxi fares must be 
supported by receipts for the fares claimed. 

(b) Employees other than "relievers" shall not be 
required to work for more than seven weeks in 
each year away from their home base. 

(c) Where practicable, at least fourteen days' previous 
written notice shall be given to an employee 
required to transfer from one place to another. 

11.—Part Time Employment. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part time employees. 
(2) Part time employee means an employee engaged on 

a weekly contract of service who regularly works less than 
40 hours per week. 

(3) Such employee shall receive the rates of wage 
specified in this award as are proportionate to the time 
worked without payment of casual rates. 



(4) Part time employees may agree to forego the 
entitlement to accrued days off in accordance with the 
provisions of Clause 6.—Hours of Duty and Overtime of 
this Award. 

Such employee shall be paid at a weekly rate in proportion 
to which the hours of duty bear to 38. 

(5) Part time employees shall be allowed sick leave and 
annual leave in accordance with the provisions of this award, 
remunerated in the proportion which the weekly hours of 
duty bear to 38 or 40, whichever is applicable. 

(6) A part-time employee may by agreement work 
additional shifts at ordinary rates subject to the normal 
rostering parameters of a full-time employee. 

12.—Casual Employees. 
(1) A nurse employed for a period of ten weeks or less 

shall be deemed a casual employee and shall be paid one 
fortieth of the rate for his/her classification for each hour 
worked, plus 25 percent additional loading. 

(2) Casual employees shall not accrue time towards an 
accrued day off. 

(3) Casual employees shall not receive any of the 
entitlements prescribed in Clause 8.—Annual Leave and 
Holidays, Clause 9.—Sick Leave, Clause 15.—Long Serv- 
ice Leave and Clause 25.—Maternity Leave of this award. 

13.—Contract of Service. 
(1) The contract of service shall, unless otherwise 

mutually agreed by employer and employee, be terminable 
by either party giving four weeks notice of termination. 

In lieu of giving notice of termination the employer or 
employee may pay to the other party four weeks wages. 

(2) Nothing in this clause shall prevent the termination of 
an employee without notice due to misconduct and in such 
case payment of wages shall be made up to the time of 
dismissal only. The reasons in writing for the dismissal will 
be forwarded to the employee within 14 days of having 
requested such from the employer. 

14.—Transport. 
Where an employee maintains a vehicle and is agreeable 

to its use in connection with the employer's service she shall 
be paid an allowance for such use in accordance with the 
appropriate agreement or award relating to officers of the 
State Public Service. The allowance shall not be paid where 
the employee is using the vehicle solely for her own 
conveyance to or from the airport to perform her initial 
rostered duty. 

15.—Long Service Leave. 
(1) The conditions governing the granting of long service 

leave to State Government Wages employees shall apply to 
employees covered by this award. 

(2) There shall be no accrual towards an Accrued Day(s) 
Off as prescribed in subclause (1) of Clause 6—Hours of 
Duty and Overtime of this Award during any period of long 
service leave. 

(3) Where the employer and employee agree, a part-time 
employee or an employee whose ordinary hours have 
changed from part-time to full-time may take long service 
leave entitlements as reduced periods of full-time equivalent 
time off. 

16.—Time and Wages Record. 
(1) The employer shall keep and enter up, or cause to be 

kept and entered up a record containing— 
(a) the name of each employee 
(b) the daily hours, including overtime (if any) 

worked by the employee 
(c) the weekly wage paid, including overtime (if any) 

to each employee and the employee's signature 
acknowledging such payment, if correct. 

(2) Such records shall, upon reasonable notice being 
given, be open for inspection at the office of the employer 
concerned by an accredited representative of the Union. 

(3) Any system of automatic recording by means of a 
machine shall be deemed compliance with the provisions of 
subclause (1) so far as the particulars actually recorded are 
concerned. 

17.—Payment of Wages. 
(1) The minimum wage rates payable to workers shall be 

those set out in Clause 21 of this award. The rates are 
expressed in weekly amounts for the sake of convenience 
only. 

(2) Wages shall be paid at least twice per calender month, 
or fortnightly, at the option of the employer. Provided that 
by agreement between the employer and the Union, the 
wages in any particular case may be paid once per calendar 
month. 

18.—Interviews. 
An accredited representative of the Union shall on 

notification to the employer be entitled to interview 
members of the Union on the employer's premises at 
reasonable times. 

19.—Notices. 
If the Union so requests, a copy of this award shall be 

posted on a board of reasonable size in a place where it may 
be conveniently and readily seen by every employee 
concerned. The union may also post thereon such other 
notices relating to Union matters as are reasonable. 

20.—Laundry and Uniforms. 
(1) The employer shall provide all uniforms which shall 

at all times remain the property of the employer. Provided 
that in lieu of providing uniforms the employer may pay an 
allowance of $4.00 per week in which case the employee 
shall wear uniforms which conform with that stipulated by 
the employer with respect to material, colour and style. 
Alternatively the employer may provide material for 
sufficient uniforms together with a making up allowance of 
$10.00 per uniform. 

(2) Each employee shall be entitled to all reasonable 
laundry work at the expense of the employer, but where the 
employer elects not to launder the uniforms the employee 
shall be paid an allowance of $1.20 per week. 

21.—Wages. 
The Australian Nursing Federation, Industrial Union of 

Workers, Perth, undertakes, for the duration of the Principles 
drtermined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any extra claims 
award or overaward except where consistent with the State 
Wage Principles. 

$ 
(1) Flight Nurse Specialist 

First Year 674.80 
Second Year 690.10 
Thereafter 708.00 

$ 
(2) Senior Flight Nurse Specialist 

First Year 718.80 
Second Year 736.10 
Thereafter 753.30 

(3) Flight Nurse Manager 810.00 
(4) Progression for all classifications for which there is 

more than one wage point, shall be by annual increments 
subject to a satisfactory performance appraisal. 

(5) Progression between classifications shall be by 
promotion. 

(6) Provided that no employee shall suffer any reduction 
in ordinary time earnings by reason of the absorption of 
qualification allowances. 

22.—Higher Duties. 
(1) An employee who temporarily performs the duties of 

a position at a higher classification shall be required to 
perform the duties of the higher classified position for a 
minimum of five consecutive days before an allowance is 
payable under this clause. 
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(2) Where an employee is required to temporarily perform 
only part of the duties of higher classified position the 
employee shall be paid an allowance which reflects that 
portion of the duties performed. Such employee shall be 
advised of that portion prior to commencing the duties of 
the higher classified position. 

23.—Locality Allowances. 
The locality allowances payable to nurses employed in 

public hospitals in Western Australia shall be payable to 
nurses employed under this award to work in the same 
locality. 

24.—Accommodation. 
(1) The employer shall provide suitable single furnished 

accommodation for any employee appointed to a centre 
outside of the metropolitan area. Such accommodation may 
be shared with the employee's spouse or bona fide de facto 
partner. 

(2) The charge for such accommodation shall be such 
amount as is agreed by the parties to this award except where 
the employee is directed by the employer to work 
temporarily at a centre other than her home station in which 
case board and lodging shall be provided at no charge. 

(3) All reasonable attempts shall be made by the employer 
to ensure that each employee's privacy is preserved and 
shared accommodation shall only subsist with the agreement 
of the employee concerned. 

(4) Where an employee is unable to return to her base on 
any day the employer shall pay all costs incurred in 
overnight accommodation. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than twelve months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause:— 
(a) A worker shall include a parttime employee but 

shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from thirty to fifty two weeks and shall include 
a period of twenty weeks' compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of 10 weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than twenty four 
weeks prior to the presumed date of confinement, 
give notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the employee shall, if the employer deems it 

practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employer is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tfermination of Employment. 
(a) An employee on maternity leave may terminate her 

employment at any time during the .period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) There shall be no accrual towards an Accrued Day(s) 
Off as prescribed in subclause (1) of Clause 6.—Hours of 
Duty and Overtime of this Award during any period of 
maternity leave. 

(13) When an employee proceeds on maternity leave, the 
employer may pay an employee the amount of hours accrued 

towards an Accrued Day(s) Off as prescribed in subclause 
(1) of Clause 6.—Hours of Duty and Overtime of this award. 

26.—Shift Work and Rostering. 
(1) The rostering system in effect at the date of this award 

shall subsist but may be varied by agreement of the parties 
to this Award. 

(2) An employee who is rostered on day duty on a 
Saturday or Sunday shall be paid for such hours she is 
engaged in work at the airport or flying at the rate of one 
and one half times the ordinary rate. Such rate shall be paid 
in addition to any rates payable under Clause 6—Hours of 
Duty and Overtime where the total of time worked exceeds 
eight hours. 

(3) An employee shall be allowed at least ten hours break 
between shifts provided that the employer and the employee 
may agree to vary the provisions of this subclause to enable 
the services of the employer to be carried out: 

(a) When an employee is absent from duty; or 
(b) In an emergency; or 
(c) Where the employer and the Federation agree. 

27.—Flight Accident Insurance. 
In addition to any statutory requirement the employer 

shall maintain insurance cover for each employee covered 
by this award in respect of personal injury or death arising 
out of aircraft accidents. 

The terms of such insurance cover shall be those agreed 
between the parties to this award from time to time. 

28.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a Union nominated representative of 

the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 

(iii) who with prior agreement between the Union 
and employer attends official Union meet- 
ings preliminary to negotiations or industrial 
hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
Union/Management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 
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(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

29.—Deduction of Union Subscriptions 
(1) The employer shall deduct normal Union subscrip- 

tions as equal amounts each pay period. 
(2) Payroll deduction authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed payroll deduc- 
tion authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until the authority is cancelled in writing by the 
employee. 

(b) Where the payroll deduction authority form 
authorises the employer to deduct Union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the Union to this 
award at such intervals as are agreed between the employer 
and the Union. 

30.—Transfer of Entitlements. 
An employee shall be allowed to transfer all entitlements 

between employers bound by this award, provided that 
service is deemed to be continuous. 

31.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this award, 

may reach agreement to move to vary provisions 
of this award to meet the requirements of the 
employer's business and the aspirations of the 
employees concerned. 

(b) Such agreements shall be subject to the proce- 
dures contained in subclause (2) of this clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotiation 
between the persons directly concerned with their 
effect. 

(b) Where enterprise level discussions are considering 
matters requiring award variation, the union shall 
be notified. 

(c) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, 
the union during such negotiations. 

(d) Any agreement reached out of this negotiation 
process shall be committed to writing and, if the 

union has not been involved in the negotiations, 
a copy shall be sent to the Secretary of the union. 

(e) Where the agreement represents the consent of the 
employer and the majority of the employees 
concerned, the union shall not unreasonably 
oppose the terms of that agreement. 

(f) No employee shall lose any existing entitlement 
to earnings for working ordinary hours of work as 
a result of the implementation of an enterprise 
agreement, provided that employers and employ- 
ees may agree on terms and conditions in the 
aggregate no less favourable to the employees 
than those prescribed by the award for working 
ordinary hours of work. 

(3) Any agreement to vary the award shall be processed 
in accordance with Section 40 of the Industrial Relations Act 
1979 and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If approved it 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

32.—Schedule of Respondents. 
Royal Flying Doctor Service of Australia (Western 

Australian Division) Inc., Hangar 105, Jandakot, W.A. 6164 
Royal Flying Doctor Service of Australia (Victorian 

Section) Inc., comer River Street and Toorak Road, South 
Yarra, Victoria, 3141 

Royal Flying Doctor Service of Australia (Eastern 
Goldfields Section), Inc., 56 Picadilly Street, Kalgoorlie, 
W.A. 6430 

Appendix. 
(1) The parties are committed to a review of the present 

rostering arrangements as part of the 4% second tier 
agreement. 

(2) Further to the above, and acknowledging provisions 
of the existing Hours of Duty and Overtime clause of this 
award, the parties agree to examine variations to existing 
rostering arrangements. These new arrangements will be 
designed to improve productivity and efficiency in the 
workplace and enhance patient care. 

(3) The arrangements to be considered shall include: 
(a) actual hours of 38 hours per week or 76 hours per 

fortnight. 
(b) a four week cycle of 19 days of eight hours each 

with 0.4 of one hour each day worked accruing as 
an entitlement to take the 20th day in each cycle 
as a day off and paid for as though worked. 

(c) actual hours of 76 hours over nine days per 
fortnight with the 10th day to be taken as an 
unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of 12 days off in 
each 12 month period. 

(e) any other method as agreed between the employer 
and the union. 

(4) The employer shall notify employees of any proposed 
roster changes no less than 30 days prior to the proposed date 
of implementation. 

(5) The proposed roster variations for each site or subsite 
shall be explained to the employees concerned at the time 
of notification of change. 

The affected parties (i.e. site management and employees) 
will then consult with each other with a view to agreeing to 
the proposed roster. 

(6) Where agreement cannot be reached, the issues may 
be referred to The Western Australian Industrial Relations 
Commission for conciliation and, if necessary, arbitration. 

Dated at Perth this 15th day of July, 1982. 



PAINT AND VARNISH MAKERS' AWARD 
No. 22 of 1957. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
I. CARRIGG, 

Registrar. 

Paint and Varnish Makers' Award 
No. 22 of 1957. 

AWARD No. 22 of 1957. 

This Award shall be known as the Paint and Varnish 
Makers* Award No. 22 of 1957 as amended and consoli- 
dated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Area and Scope. 
This Award shall have effect over the area comprised 

within a radius of fifteen miles of the General Post Office, 
Perth and shall apply to workers engaged in the manufacture 
and/or preparation of paint and varnish. 

3.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Area and Scope 
3. Arrangement 
4. Hours of Work 
5. Overtime 
6. Meal Money 
7. Casual Workers 
8. Leading Hands 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Long Service Leave 
13. Absence Through Sickness 
14. Contract of Service 
15. Mixed Functions 
16. Right of Entry 
17. Board of Reference 
18. Breakdowns 
19. Under-Rate Workers 
20. Junior Workers 
21. Tbrm 
22. Rates of Pay 
23. Payment of Wages 
24. Payment of Wages—38 Hour Week 
25. Bereavement Leave 
26. First Aid 
27. Meal Time 
28. Time and Wages Record 
29. Maternity Leave 
30. Superannuation 
31. Award Modernisation and Enterprise Consulta- 

tion 
Schedule A—Parties to the Award 
Schedule B—Respondents 

4.—Hours of Work. 
SECTION A—Hours: 

(1) (a) The provisions of this clause apply to all workers 
to whom this award applies. 

(b) Subject to the provisions of this clause the ordinary 
hours of work shall be an average of 38 per week to be 
worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of 7.00 a.m. and 6.00 p.m. Provided that 
the spread of hours may be altered by agreement between 
the employer and the majority of workers in the plant or 
section or sections concerned. 

(d) Where an ordinary shift or shift worker finishes not 
later than 8.00 a.m. on Saturday, such hours on the Saturday 
shall be deemed to be ordinary hours of employment and 
shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
workers in the plant or section or sections concerned. 

(f) The ordinary hours of work shall be consecutive except 
for the meal interval as prescribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon between the 
majority of the workers and the employer at each factory 
shall be allowed between the hours of 11.00 a.m. and 
2.00 p.m. on Monday to Friday inclusive. In default of such 
agreement the meal break shall be not more than one hour 
and not less than 30 minutes to be taken within the 
aforementioned period. 

(h) Nothing in this subclause shall be construed to prevent 
the employer and the majority of employees affected in a 
workplace or part thereof reaching an agreement to operate 
any method of working a 38 hour week provided that 
agreement is reached in accordance with the following 
procedure. 

(i) the Union will be notified in writing of the 
proposed variations prior to any change taking 
place; 

(ii) the proposed variations for each workplace or part 
thereof shall be explained to the employees 
concerned and written notification of proposals 
will be placed on the notice board at the worksite; 

(iii) the parties will then consult with each other on the 
changes with a view to reaching agreement; 

(iv) where the majority of Union members do not 
support the agreement then the issues will be 
referred to the Western Australian Industrial 
Relations Commission for conciliation and, if 
necessary, arbitration. 

SECTION B—Implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be any one of 
the following: 

(a) by workers working less than eight ordinary hours 
each day; or 

(b) by workers working less than eight ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days of 
the week during a particular work cycle so that 
each worker has one day of ordinary working 
hours off duty during that cycle; 
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(e) any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 10.—Holidays, of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the workers concerned, 
the objective being to reach agreement on the method of 
implementation prior to 1st December, 1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the Union (or Unions) concerned or his deputy, 
at which level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Relations Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of workers in 
the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subciause (6) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) and (d) 
of subciause (1) hereof, is entitled to a day off duty during 
his work cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day he is to 
take off duty. 

(6) (a) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a worker is to 
take off in accordance with paragraphs (c) and (d) of 
subciause (1) hereof, for another day in the case of a 
breakdown in machinery or a failure or shortage of electric 
power or to meet the requirements of the business in the 
event of rush orders or some other emergency situation. 

(b) An employer and worker may by agreement substitute 
the day the worker is to take off for another day. 

(c) Where Accrued Days Off are allowed to accumulate, 
the employer may require that they be taken within 12 
months of the employee becoming entitled to an ADO. 
SECTION C—Procedures for In-PI ant Discussions: 

(1) Procedures shall be established for in-plant discus- 
sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Section 
A—Hours and B—Implementation of 38 Hour Week of this 
clause and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
1st December, 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
workers, including the overcoming of language difficulties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instances or where problems arise after initial 
agreements of understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subciause (3) of Section B of this clause. 

5.—Overtime. 
(1) The provisions of this clause apply to all workers. 
(2) (a) An employer may require any worker to work 

reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) No Union or Association party to this award, or 
worker or workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or concerned in 
any ban, limitation, or restriction upon the working of 
overtime in accordance with the requirements of this 
subciause. 

(c) A worker who is recalled to work after his/her normal 
shift has been completed shall be paid for a minimum of 
three hours at overtime rates. 

(3) (a) Subject to the provisions of this subciause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

For the purposes of this subciause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A—Hours, B—Implementation of 
38 Hour Week and C—Procedures for In-Plant Discussions 
of Clause 4.—Hours of Work. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and a half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (d) of subciause (1) of Section 
A—Hours of Clause 4.—Hours of Work, applies. 

(d) In computing overtime each day shall stand alone. 
(e) Overtime on shift work shall be based on the rate 

payable for shift work. 
(4) (a) By agreement between the employee and employer 

time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

6.—Meal Money. 
An employee required to work overtime for more than 

two hours without being notified on the previous day or 
earlier that he/she will be required to work, shall be supplied 
with a meal by the employer or paid $6.10 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the employees concerned on 
the previous day or earlier that such second or subsequent 
meal will also be required, provide such meals or pay an 
amount of $6.10 for each second or subsequent meal. 

No such payments need to be made to employees living 
in the same locality as their workshops who can reasonably 
return home for such meals. 

If an employee in consequence of receiving such notice 
has provided him/herself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than notified, he/she shall be paid the amounts 
above prescribed in respect of the meals not then required. 

7.—Casual Workers. 
Any worker employed as a casual worker in accordance 

with Clause 14.—Contract of Service of this Award shall 
receive twenty per cent in addition to the rate specified for 
the class of work perfoimed. 

8.—Leading Hands. 
In addition to the rates prescribed in Clause 22.—Rates 

of Pay of this award any worker placed by the employer in 
charge of three or more workers shall be paid a weekly 
amount of $19.50. 
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9.—Shift Work. 
(1) The provisions of this clause apply to all workers 

engaged on shift work. 
(2) An employer may work his establishment on shifts but 

before doing so shall give notice of his intention to the 
Union or Unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under die preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or 
on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. then 
the whole shift shall be paid for at the rate which applies to 
the major portion of the shift. 

(5) The loading on the ordinary rates of pay for shift work 
shall be 15% for afternoon shift and for night shift. 

(6) When work is performed on any shift other than day 
shift the ordinary working hours prescribed by Clause 
4.—Hours of Work, of this award shall be inclusive of a paid 
meal interval of 20 minutes. 

10.—Holidays. 
(1) The following days or the days observed in lieu shall, 

subject to Clause 5 be allowed as holidays without deduction 
of pay, namely, New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a holiday 
by arrangement between the parties, in lieu of any of the 
days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each case, the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(4) All time worked on any day prescribed as a holiday 
herein shall be paid for at the rate of double time and a half. 

(5) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

11.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
the employer after a period of 12 months' continuous service 
with such employer. 

(2) An employee before going on leave shall be paid the 
wages he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(3) (a) In addition to his/her payment for annual leave an 
employee shall receive a loading of 17.5 percent calculated 
on his/her ordinary rate of wage as prescribed. 

(b) The loading prescribed by this clause shall not apply 
to proportionate leave on termination. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Any time in respect of which an employee is absent 
from work, except time for which he/she is entitled to claim 
sick pay, or time spent on holidays, annual leave or long 
service leave as prescribed by this award shall not count for 
the purpose of determining his/her right to annual leave. 

(6) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall— 

(a) if such termination occurs before 1st December, 
1986 be paid 3.08 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by forty, in respect of each completed week of 
continuous service; or 

(b) if termination occurs on or after 1st December, 
1986 be paid 2.923 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by thirty eight, in respect of each completed week 
of continuous service. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, he/she shall only be 
entitled subject to subclause (6) of this clause to such leave 
on full pay as is proportionate with such employer, and if 
such leave is not equal to the leave given to the other 
employees he/she shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(8) An employee whose employment terminates after he 
has completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this clause in 
respect of that qualifying period shall be given payment as 
prescribed in subclauses (2) and (3) of this clause in lieu of 
that leave or in a case to which subclause (9) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless: 

(a) he has been justifiably dismissed for misconduct, 
and 

(b) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(9) In special circumstances and by mutual consent of the 
employer, the employee and the Union concerned, annual 
leave may be taken in not more than two periods. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) The provisions of this clause do not apply to casual 
employees. 

(12) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(13) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

12.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

58 of The Western Australian Industrial Gazette at pages 1 
to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

13.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 
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(i) Worker who actually works 38 ordinary hours 
each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraphs (a) or (b) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he actually works 38 ordinary hours each 
week shall be entitled to payment during such 
absence for the actual ordinary hours absent. 

(ii) Worker who works an average of 38 ordinary 
hours each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle shall be 
entitled to pay during such absence calculated as 
follows: 

duration of absence appropriate weekly rate 
ordinary hours normally x 5 

worked that day 
A worker shall not be entitled to claim payment 

for personal ill health or injury nor will his sick 
leave entitlement be reduced if such ill health or 
injury occurs on the week day he is to take off duty 
in accordance with paragraphs (c) or (d) of 
subclause (1) of Section B—Implementation of 38 
Hour Week of Clause 4.—Hours of Work. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause a worker may adopt an alternative method of 
payment of sick leave entitlements where the employer and 
the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(d) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the workers' services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding 10 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and the worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 11.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 11.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 63 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Contract of Service. 
(1) On the first day of engagement an employee shall be 

notified by the employer or by the employers' representa- 
tive, whether the duration of his/her employment is expected 
to exceed one month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) A week's notice shall be given on either side to 
terminate the employment of a weekly hand or, in lieu of 
notice, by the payment or forfeiture, as the case may be, of 
a week's wages. 

Provided this shall not affect the right of an employer to 
dismiss a worker without notice for misconduct in which 
case wages shall be paid up to the time of dismissal. 

(3) (a) The period of notice of termination in the case of 
a casual employee shall be one hour. 

(b) If the required notice of termination in the case of a 
casual employee is not given, one hour's wages shall be paid 
by the employer or forfeited by the employee. 

(4) An employee shall for the purpose of this Award be 
deemed to be a casual employee— 

(a) if the expected duration of employment is less 
than one month, or 

(b) if the notification referred to in subclause (1) of 
this clause is not given and the employee is 
dismissed through no fault of his own within one 
month of commencing employment. 

(5) The employer may engage an employee on a 
probationary period for not longer than three months during 



which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(6) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of 
such tools and equipment. 

15.—Mixed Functions. 
A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
the time he is so engaged but if he is so engaged, for more 
than two hours of one day or shift, he shall be paid the higher 
rate for the whole day or shift. 

16.—Right of Entry. 
(1) Accredited representatives of the Union shall be 

permitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Court, and which involves the 
inspection of workers, or of machines in the process or 
production, such union representatives shall have the right 
of entry into the factoiy at any time during which the 
workers or machines concerned are working, but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

17.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under the award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

18.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinety, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

19.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

20.—Junior Workers. 
Upon being engaged, a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

21.—Term. 
The term of this award shall be for a period of three years 

from the date hereof. 

22.—Rates of Pay. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the Base Rate plus 
the Arbitrated Safety Net Adjustment (ASNA) Payment 
expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Adult Employees 
Bulk Paint Tinting— 
First three months training 

and experience 396.90 8.00 404.90 
After three months train- 

ing and experience 404.90 8.00 412.90 
Vamish Making— 
First three months training 

and experience 396.90 8.00 404.90 
After three months train- 

ing and experience 404.90 8.00 412.90 
Paint Mixing and/or Oper- 
ator of Wet Grinding Ma- 
chine of any kind— 
First three months training 

and experience 381.80 8.00 389.80 
After three months train- 

ing and experience 389.90 8.00 397.90 
Caustic Plant— 
First three months training 

and experience 381.80 8.00 389.80 
After three months train- 

ing and experience 389.90 8.00 397.90 
All Others— 
First three months training 

and experience 371.20 8.00 379.20 
After three months train- 

ing and experience 379.30 8.00 387.30 
(2) Junior Employees 
Junior employees shall receive the following percentage 

of the adult rate shown in subclause (1) hereof for the class 
of work on which they are engaged. 

% 
Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult rates 

(3) In addition to the wage rates shown in subclause (1) 
hereof, an employee shall be paid, in lieu of all other 
disability allowances, an industry allowance of $13.10 per 
week and this allowance shall be for all purposes of the 
Award. 

23.—Payment of Wages. 
(1) All wages shall be paid in the employer's time. 
(2) No deduction shall be made from an employee's 

wages unless the employee has authorised such deduction 
in writing. 

24.—Payment of Wages—38 Hour Week. 
(1) Each worker shall be paid the appropriate rate shown 

in Clause 22.—Rates of Pay of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by a worker wages shall be paid as follows: 

(a) Actual 38 ordinary hours 
In the case of a worker whose ordinary hours 

of work are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Section B— 
Implementation of 38 Hour Week of Clause 
4.—Hours of Work so that he works 38 ordinary 
hours each week, wages shall be paid weekly or 
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fortnightly according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of a worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall 
be paid weekly or fortnightly according to a 
weekly average of ordinary hours worked even 
though more or less than 38 ordinary hours may 
be worked in any particular week of the work 
cycle. 

SPECIAL NOTE—EXPLANATION OF AVERAGING 
SYSTEM 

As provided in paragraph (b) of this subclause a worker 
whose ordinary hours may be more or less than 38 in any 
particular week of a work cycle, is to be paid his wages on 
the basis of an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B—Implementation of 38 Hour Week in 
Clause 4.—Hours of Work in subclause (1) 
paragraphs (c) and (d) provides that in implement- 
ing a 38 hour week the ordinary hours of a worker 
may be arranged so that he is entitled to a day off, 
on a fixed day or rostered day basis, during each 
work cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give a worker a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the worker's ordinary hours were arranged 
on the basis that for three of the four weeks he 
worked 40 ordinary hours each week and in the 
fourth week he worked 32 ordinary hours. That is, 
he would work for 8 ordinary hours each day, 
Monday to Friday inclusive for three weeks and 
8 ordinary hours on four days only in the fourth 
week—a total of 19 days during the work cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 22.—Rates of Pay of this 
award and shall be paid each week even though 
more or less than 38 ordinary hours are worked 
that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This 'credit' is carried forward so that in 
the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
eight ordinary hours he accrues a 'credit' of 24 
minutes (0.4 hours). 

The maximum 'credit' the employee may 
accrue under this system is 0.4 hours on 19 days; 
that is, a total of seven hours and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a 'credit' for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of Section 
B—Implementation of 38 Hour Week of Clause 

4.—Hours of Work and who is paid wages in 
accordance with paragraph (a) of subclause (2) 
hereof and is absent from duty (other than on 
annual leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day he is so absent, lose average pay for that 
day calculated by dividing his average weekly 
wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by eight. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a 'credit' 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse- 
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entided to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the 'credit' he does not accrue for each whole day 
during the work cycle he is absent. 

The amount by which an employee's average weekly pay 
will be reduced when he is absent from duty (other than on 
annual leave, long service leave, holidays prescribed under 
this award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: 
(An employee's ordinary hours are arranged so that 

he works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the 
fourth week). 

1. Employee takes one day off without authorisation 
in first week of cycle. 
Week of Cycle Payment 
1st week = average weekly pay 

less one day's pay (ie. 
l/5th) 

2nd and 3rd 
weeks = average weekly pay 

each week 
average pay less credit 
not accrued on day of 
absence 
average pay less 0.4 
hours x 
average weekly pay 

38 
2. Employee takes each of the 4 days off without 

authorisation in the 4th week. 
Week of Cycle Payment 
1st, 2nd and 
3rd weeks = average pay each week 
4th week = average pay less 4/5ths 

of average pay for the 
four days absent less 
total of credits not ac- 
crued that week 

= l/5th average pay less 
4 x 0.4 hours x 
average weekly pay 

38 
= l/5th average pay less 

1.6 hours x 
average weekly pay 

38 

4th week 



(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Method of Payment 
(a) The employee may be paid his/her wages by 

cheque or into his/her bank account. 
(b) Where the employer is paying wages into accounts 

of persons employed pursuant to this award spread 
across four or more financial institutions then the 
employer through discussion with the employees 
concerned may limit the number of financial 
institutions involved to a maximum of two or 
three. 

(7) Termination of Employment 
An employee who lawfully leaves his employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him during the work cycle in which his 
employment is terminated, the wages due to that employee 
shall include a total of credits accrued during the work cycle 
as detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 
Where an employee requests his employer to state in 

writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deductions 
made therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

25.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

spouse, de-facto spouse, parent, parent-in-law, brother, 
sister, child or stepchild be entitled on notice, of leave up 
to and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his/her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay, 
or on a public holiday. 

26.—First Aid. 
Adequate first aid equipment shall be provided in all 

establishments. 

27.—Meal Time. 
A meal break of a period agreed upon between the 

majority of the workers and the employer at each factory 
shall be allowed between the hours of 11 a.m. and 2 p.m. on 
Monday to Friday inclusive. In default of such agreement 
the meal break shall be not more than one hour and not less 
than thirty minutes to be taken within the aforementioned 
period. 

28.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 
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(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of die worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer, that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or. in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

29.—Time and Wages Record. 
The employer shall keep or cause to be kept, a record 

wherein shall be entered:— 
(a) the name of each worker 
(b) the nature of his employment 
(c) the total hours worked each day 
(d) the wages and overtime (if any) received therefor 
(e) the date of birth of each junior worker. 

The employer shall be responsible for the proper posting 
of the record each week, which shall be signed weekly only 
if correct, by the worker. Such record shall be open for 
inspection at the factory office or other convenient place by 
a duly accredited representative of the union during working 
hours. Provided that if the record be not available when the 
representative calls it shall be made available for inspection 
within twenty-four hours at the factory office or other 
convenient place. 

30.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
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(ii) an exempted Fund allowed by subclause (4) 
of this clause. 

(b) Except where the Trust Deed provides otherwise 
employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the foUowing: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which complies 

with the Australian Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or 
other remuneration regularly received by the employee in 
respect of the time worked in ordinary hours and shall 
include shift work penalties, payments which are made for 
the purpose of District or Location Allowances or any other 
rate paid for all purposes of the award to which the employee 
is entitled for ordinary hours of work. Provided that 

"ordinary time earnings" shall not include any payment 
which is for vehicle allowances, fares or travelling time 
allowances (including payments made for travelling related 
to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 1st day of July, 1989. 
(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund an understand: 
(1) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

31.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise and 
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shall be agreed between the employer, the majority of 
employees and the Union. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. Where matters 
addressed concern award provisions then the Union shall be 
notified and invited to attend consultative committees. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
Dulux Australia Ltd., Murphy Street, O'CONNOR 6163 
West Australian Paint and Varnish Pty. Ltd., 48 Hardey 

Road, BELMONT 6104 
Berger Paints WA Pty. Ltd., 443 Scarborough Beach 

Road, OSBORNE PARK 6017 
Walpamur Paints Pty. Ltd., 575 Newcastle Street, PERTH 

6000 

Dated at Perth this 11th day of June, 1958. 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973 

No. 31 of 1973. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 10th day of May, 1994. 
J. CARRIGG, 

Registrar. 

Sheet Metal Workers (Government) Award 1973 
Award No. 31 of 1973. 

L—Title. 
This Award shall be known as the "Sheet Metal Workers 

(Government) Award 1973" and replaces agreements 

numbered 2 of 1969, 32 of 1971, 8 of 1969, 23 of 1971 and 
21 of 1968 as varied and amended. 

1 A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Tferm 
4. Area 
5. Scope 
6. Definitions 
7. Higher Duties 
8. Contract of Service 
9. Annual Leave 

10. Public Holidays 
11. Apprentices 
12. Hours of Duty 
13. Overtime and Sunday Time 
14. Fares and Travelling 
15. Car Allowance 
16. Distant Work 
17. District Allowance 
18. Sick Leave 
19. Long Service Leave 
20. Breakdowns, etc. 
21. Payment of Wages 
22. Wages 
23. Minimum Wage 
24. Special Rates and Provisions 
25. Board of Reference 
26. Time and Wages Record 
27. Preference to Unionists 
28. Shop Steward 
29. Right of Entry 
30. Posting of Award and Union Notices 
31. Compassionate Leave 
32. No Reduction 
33. Liberty to Apply 
34. Maternity Leave 
35. Paid Leave for English Language Training 
36. Training Leave 
37. Structural Efficiency 

First Schedule—Named Parties to the Award 
Second Schedule—Classification Structure 

3.—'Term. 
This Award shall operate for a period of twelve (12) 

months from the date hereof. 

4.—Area. 
This award shall apply to all workers employed through- 

out the State of Western Australia in the Sheet Metal 
Industry, by the respondents named herein. 

5.—Scope. 
This Award shall apply to workers employed to work in 

all classes of sheet metal and its substitutes, the manufacture 
and repair of metal furniture and the manufacture and repairs 
of circulating radiators. 

6.—Definitions. 
(1) "Sheet metal worker, 1st class" shall mean a worker 

required :— 
(a) to work from blue prints, drawings, or measure- 

ments (whichever is required of him) for com- 
pleted articles, and to make the articles through- 
out; or 

(b) to do work, the ability to do which involves the 
ability to do the work specified in subclause (a). 



The expression "blue prints, drawings or measurements" 
means blue prints, drawings or measurements furnished by 
the customer to the employer for the purpose of specifying 
the nature and/or dimensions of the articles ordered or part 
thereof, or blue prints, drawings or measurements of a 
similar nature, but the expression does not include drawings, 
sketches or measurements supplied to the individual 
workman to understand the nature or and to carry out the 
work required of him. 

(2) "Sheet metal worker, 2nd class" shall mean a 
tinsmith or sheetmetal worker employed, except as above in 
manufacturing or partly manufacturing articles out of any 
class of sheet metal of ten gauge or lighter and including 
wire work in connection with such articles. 

(3) "First Class Sheetmetal Welder" means a tradesman 
using electric arc or oxy-acetylene or coal gas blow pipe 
who is required to apply general trade experience as a welder 
on any work other than:— 

(a) cutting scrap metal; or 
(b) welding with the aid of jigs; or 
(c) operations specifically mentioned as being the 

work of a second or third class sheet metal welder 
in the definitions of those terms hereunder. 

(4) "Second Class Sheetmetal Welder" means a worker 
who:— 

(a) welds with the aid of jigs; or 
(b) operates automatic welding machines for the 

setting up of which he is not responsible (other 
than machines mentioned in the definitions of 
third class sheetmetal welder); or 

(c) operates a profile cutting or a straight line cutting 
machine; or 

(d) is not a first class sheetmetal welder or a third 
class sheetmetal welder. 

(5) "Third Class Sheetmetal Welder" means a worker 
using an electric spot, butt-welding or seaming machine or 
cutting scrap with oxy-acetylene or coal gas blow pipe. 

(6) "Sheetmetal" means sheets of metal, three mil- 
limetres or lighter. 

(7) "Process worker" means a worker engaged on 
repetition work on any automatic, semi-automatic or single 
purpose machine, or any machine fitted with jigs, gauges or 
other tools rendering operations mechanical or in the 
assembling of parts of mechanical appliances or other 
metallic articles so made, or any repetitive hand processes. 

(8) "Casual worker" means a worker engaged to work 
for less than five consecutive days. 

(9) "Construction work" means work on site in or in 
connection with:— 

(a) the construction of a large industrial undertaking 
or any large civil engineering project; 

(b) the construction or erection of any multi-storey 
building; and 

(c) the construction, erection or alteration of any other 
building, structure or civil engineering project 
which the employer and the union or unions 
concerned agree or in the event of disagreement, 
which the Board of Reference declares to be 
construction work for the purposes of this award. 

(10) "First Class Painter (Sheetmetal)" means a skilled 
worker who tints, mixes and applies to manufactured 
products and components, prime and finish coats of all types 
of paint and chemical coating preparations to specification 
by means of spray, brush or other method of application. 

(11) "Painter (Sheetmetal)" means a worker who applies 
to manufactured products and components one coat of 
chemical coating preparation to specification by spray, 
brush or other method of application. 

7.—Higher Duties. 
(1) A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
time he is so engaged, but if he is engaged for more than 
two hours of one day or shift, he shall be paid the higher rate 
for the whole day or shift. 

(2) Should any worker be required to perform work in a 
lower grade, his wage shall not be reduced whilst employed 
in such capacity. 

8.—Contract of Service. 
(1) The contract of service shall be by the week and shall 

be terminable by one week's notice on either side or by the 
payment of forfeiture, as the case may be, of a week's wages 
in lieu of such notice. 

(2) The employer shall be under no obligation to pay for 
any day not worked on which the worker is required to 
present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 18.—Sick Leave or such absence is on account of 
holidays to which the worker is entitled under the provisions 
of this award. 

(3) This clause does not affect the right to dismiss for 
misconduct and in such case wages shall be paid up to the 
time of dismissal only. 

(4) (a) The employer may direct an employee to carry out 
such duties which are within the limits of the employee's 
skill, competence and training, including work which is 
incidental or peripheral to the employee's main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

(b) The employer may direct an employee to carry out 
such duties and use such tools and equipment as may be 
required, provided that the employee has been properly 
trained in the use of such tools and equipment. 

(c) Any direction issued by the employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984-1987, as amended. 

9.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive week's leave shall be allowed to a worker by 
his employer after a period of twelve months' continuous 
service with such employer. 

(2) The worker shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of wage 
the worker has received for the greatest proportion of the 
calendar month prior to his taking the leave and in the case 
of shift workers that rate of wage shall include the shift and 
weekend penalties the worker would have received had the 
worker not proceeded on annual leave. 

Where it is not possible to calculate the shift and weekend 
penalties the worker would have received, the worker shall 
be paid at the rate of the average of such payments made 
each week over the four weeks prior to taking the leave. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of twelve months' continuous service 
as prescribed in subclause (1) of this clause. 

(4) Subject as hereinafter provided— 
(a) If after one month's continuous service in any 

qualifying twelve monthly period a worker law- 
fully terminates his service or his employment is 
terminated by his employer through no fault of the 
worker, the worker shall be paid one-third of a 
week's pay or in the case of workers provided for 
in subclause (7) of this clause five-twelfths of a 
weeks pay in respect of each completed month of 
continuous service in that qualifying period; 

(b) If the services of a worker terminate and the 
worker has taken a period of leave in accordance 
with subclause (3) of this clause, and if the period 
of the leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the 
amount representing the difference between the 
amount received by him for the period of leave 
taken in accordance with subclause (3) of this 
clause and the amount which would have accrued 
in accordance with paragraph (a) of this subclause. 
The employer may deduct this amount from 
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moneys due to the worker by reason of the other 
provisions of this award at the time of termination; 

(c) In addition any payment to which he may be 
entitled under subclause (4) hereof, a worker 
whose employment terminates after he has com- 
pleted a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period shall be given payment in lieu of that leave 
unless he has been justifiably dismissed for 
misconduct and the misconduct for which he has 
been dismissed occurred prior to the completion 
of that qualifying period. 

(5) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full year 
of service shall only be entitled to payment for the number 
of days' leave due to them. This payment shall include the 
loading prescribed in subclause (10) of this clause. Provided 
that nothing herein contained shall deprive the employer of 
the right to retain such employees as may be required during 
the close down period. 

(6) The annual leave prescribed in subclause (1) of this 
clause may, with the consent of the worker and the 
employer, be taken in two portions provided that no portion 
shall be less than two consecutive weeks. 

(7) Shift workers who are regularly rostered to work on 
Sundays and public holidays shall be allowed one weeks 
leave in addition to that prescribed in subclause (1) of this 
award with respect to each period of twelve months 
continuous service. 

(8) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period a worker is on annual leave, observing 
a public holiday prescribed by this award, absent through 
sickness with or without pay—except for that portion of an 
absence that exceeds three months, or absent on workers' 
compensation, except for that portion of an absence that 
exceeds six months in any year. 

(9) Provisions of this clause shall not apply to casual 
workers. 

(10) In addition to the payment prescribed for annual 
leave an employee shall receive a loading calculated on the 
rate of wage prescribed by subclause (2) hereof. This loading 
shall be as follows;— 

(a) Day Workers: An employee who would have 
worked on day work had he/she not been on 
leave—a loading of H'/z per cent 

(b) Shift Workers: An employee who would have 
worked on shift work had he/she not been on leave 
shall be paid either— 

(i) the shift loadings he/she would have re- 
ceived; or 

(ii) a 20 per cent loading on the rate prescribed 
by subclause (2) of this clause, 

whichever is the greater. 
The loading prescribed by this subclause shall not apply 

to proportionate leave on termination. 
(11) (a) Annual leave shall be given and taken in one or 

two continuous periods. If given in two continuous periods, 
one such periods, one such period must be of at least 21 
consecutive days, including non-working days. Provided 
that if the employer and an employee so agree, annual leave 
may be given and taken in two separate periods, neither 
being of 21 consecutive days' duration including non- 
working days, or in three separate periods. 

(b) Provided further that an employee may, with the 
consent of the employer, take short-term annual leave, not 
exceeding five days in any calendar year, at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(12) (a) Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months from the 
date when the right to annual leave accrued and after not less 
than four weeks' notice to the employee. 

(b) Provided that, by agreement between the employer 
and an employee, annual leave may be taken at any time 
within a period of 12 months from the date on which it falls 
due and with less than four weeks' notice to the employee. 

(13) (a) The employer may close down operations for one 
or two separate periods for the purpose of granting annual 
leave in accordance with this clause. If the operations are 
closed in two separate periods, one of those periods shall be 
for at least 21 consecutive days, including non-working 
days. 

(b) Provided that where the majority of employees 
concerned agree, the employer may close down a work 
section, or sections, in one, two or three separate periods for 
the purpose of granting annual leave in accordance with this 
subclause. Provided further that if the employer closes down 
operations on more than one occasion, one of those periods 
shall be for at least 14 consecutive days, including 
non-working days. In such cases the employer shall advise 
employees concerned of the proposed dates of each close 
down before asking for their agreement. 

(c) (i) The employer may close down operations, or a 
section or sections thereof, for a period of at least 21 
consecutive days, including non-working days and grant the 
balance of annual leave due to an employee in one 
continuous period in accordance with a roster. 

(ii) Provided that, with the agreement of the majority of 
employees concerned, the employer may close down 
operations for a period of at least 14 consecutive days, 
including non-working days and grant the balance of annual 
leave due by mutual arrangement with an employee. 

10.—Public Holidays. 
(1) The following days, or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day. Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday. 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days, as the case may be, after completion of that annual 
leave. 

(c) When any of the days observed as a holiday as 
prescribed in this clause falls on a day when a shift worker 
is rostered off duty and the worker has not been required to 
work on that day he shall be paid as if the day was an 
ordinary working day or if the employer agrees be allowed 
to take a day's holiday in lieu of the holiday at a time 
mutually acceptable to the employer and the worker. 

(3) Any worker, who is required to work on the day 
observed as a holiday as prescribed in this clause in his 
normal hours of labour or ordinary hours in the case of a shift 
worker shall be paid for the time worked at the rate of double 
time and a half, or, if the employer agrees, be paid for the 
time worked at the rate of time and a half and, in addition, 
be allowed to observe the holiday on a day mutually 
acceptable to the employer and the worker. 

(4) When a worker is absent, on leave without pay, sick 
leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the worker shall be entitled to be paid for such 
holiday. 

(5) The additional payments, prescribed in subclause 2(c), 
(3) and (4) of this clause shall be in substitution for any 



additional payment for work done on any afternoon and/or 
night shift. 

(6) This clause shall not apply to casual workers. 

11.—Apprentices. 
Apprentices may be taken in the ratio of one apprentice 

for every two or fraction of two (the fraction being not less 
than one) journeyman employed and shall not be taken in 
excess of that ratio unless— 

(1) The union or unions concerned so agrees; or 
(2) The Commission so determines. 

12.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to all 

employees, other than those engaged on continuous shift 
work. 

(b) The ordinary hours of work may be worked on any or 
all days of the week Monday to Friday inclusive and, except 
in the case of shift employees, shall be worked between the 
hours of 6.00am and 6.00pm. Provided that the actual 
ordinary hours of work shall be determined by agreement 
between the employer and the majority of employees in the 
work section or sections concerned. Provided further that 
work done prior to the spread of hours fixed in accordance 
with this subclause, for which overtime rates are payable, 
shall be deemed to be part of the ordinary hours of work. 

(c) Except as provided elsewhere in this award, ordinary 
working hours shall be an average of 38 per week, to be 
worked in accordance with the following provisions:— 

(i) Four Week Cycle: The ordinary working hours 
shall be worked in a 20-day four week cycle, 
Monday to Friday inclusive, being 19 working 
days of eight hours each and 0.4 of one hour on 
each day worked accruing as an entitlement to 
take the fourth Monday in each cycle as a paid day 
off; or 

(ii) by agreement between the parties, the ordinary 
working hours shall be 76, worked over nine days 
per fortnight, exclusive of Saturdays and Sundays, 
with the 10th day to be taken as an unpaid rostered 
day off. 

(2) (a) In any arrangement of ordinary hours, where 
working hours are to exceed eight on any day the spread of 
hours shall be subject to agreement between the employer 
and the majority of employees in the section or sections 
concerned. 

(b) By arrangement between the employer. Union or 
Unions concerned and the majority of employees in the 
relevant section or sections, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 

(i) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the A.C.T.U. Code of Conduct on 12-hour shifts; 

(ii) proper health monitoring procedures being intro- 
duced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(3) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) 40 hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours each. 
Provided that this clause shall be deemed to have been 
complied with if the ordinary working hours do not exceed 
80 hours per fortnight to be worked in shifts of eight hours 
each. For the purpose of this proviso a "fortnight" means 
any two consecutive weekly pay periods. 

(c) 0.4 of one hour of each such shift worked shall accrue 
at ordinary time rates as an entitlement to take the 20th day 
off in each four-weekly cycle as a rostered day off, paid for 
as though worked. 

(d) (i) In any arrangement of ordinary hours where 
working hours are to exceed eight on any shift, the spread 
of hours shall be subject to agreement between the employer 
and the majority of employees in the section or sections 
concerned. 

(ii) By arrangement between the employer, union or 
unions concerned and the majority of employees in the 
relevant section or sections, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 

(aa) the employer and the employee being guided by 
the Occupational Health and Safety Provisions of 
the A.C.T.U. Code of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

(cc) suitable, roster arrangements being made; and 
(dd) proper supervision being provided. 

(4) The ordinary hours of work shall be consecutive, 
except for a meal interval which shall not exceed one hour. 

(a) An employee shall not be required to work for more 
than five hours without a break for a meal provided that, by 
agreement between the employer and the majority of 
employees in the section or sections concerned, employees 
may be required to work in excess of five hours, but not 
more than six hours, at ordinary rates of pay, without a meal 
break. 

(b) The time of taking a scheduled meal or rest break by 
one or more employees may be altered by the employer if 
it is necessary to do so in order to meet a requirement for 
continuity of operations. 

(c) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to coinside 
with the availability of canteen or other facilities. 

(d) Subject to the provisions of paragraph (a) hereof, an 
employee engaged as a regular maintenance person shall 
work during meal breaks at ordinary rates of pay whenever 
instructed so to do for the purpose of rectifying a breakdown 
of plant, or for routine maintenance of plant which can only 
be done while such plant is idle. 

(e) Except as provided in paragraphs (a) and (d) hereof 
and unless an alternative arrangement has been entered into 
as a result of discussions prescribed by Clause 36.— 
Structural Efficiency of this award, time and a half rates 
shall be paid for all work done during meal hours and 
thereafter until a meal break is taken. 

(5) (a) Subject to the provisions of this subclause, a rest 
period of seven minutes from the time of ceasing to the time 
of resumption of work shall be allowed each morning. 

(b) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at a time and 
in a manner to suit the convenience of the employer. 

(c) Refreshments may be taken by employees during the 
rest period but the period of seven minutes shall not be 
exceeded under any circumstances. 

(d) An employer who satisfies the Commission that any 
employee has breached any condition expressed or implied 
in this subclause may be exempted from liability to allow 
the rest period. 

13.—Overtime and Sunday Time. 
(1) (a) All time worked in excess of or outside of the usual 

working hours Monday to Friday, inclusive, shall be paid at 
the rate of time and one-half for the first two hours and 
double time thereafter; 

Provided that all work after 10.00 p.m. on Monday to 
Friday inclusive shall be paid at the rate of double time up 
to the usual starting time; 

Provided also that workers called upon to start work 
within an hour and a half of the usual starting time shall be 
paid at the rate of time and one-half until the usual starting 
time. 

(b) Woric done on Saturdays after 12.00 noon shall be paid 
for at the rate of double time. 

Work done on Saturdays prior to 12.00 noon shall be paid 
for at the rate of time and one-half for the first two hours 
and double time thereafter. 

(2) When an employee is required for overtime duty in 
excess of one hour after the usual closing time without being 
notified the previous day, he/she shall be supplied with any 
meal required or be paid $5.80 for such meal. This subclause 
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shall not apply to employees residing within a radius of 800 
metres of the works. 

Employees required to start work at 12 midnight until 
6.30 a.m. and ordered back to work at 8.00 a.m. the same 
day, shall be paid $4.00 for breakfast. 

(3) All time worked during the usual meal time by any 
worker shall be paid at overtime rates, and such rates shall 
continue until the worker knocks off for his meal. 

(4) A worker called back after completing a day's work, 
or called out on a Saturday or Sunday shall be paid a 
minimum of three hours at overtime rates and time 
reasonably spent in getting to and from work shall be 
counted as time worked but if he is called out more than once 
within any period of three hours of a call he shall not be 
entitled to any further payment for time worked within the 
period of three hours from the time when he commenced 
work in response to his first call. 

(5) For all work done on Sunday, double time shall be 
paid with a minimum of two hours. 

(6) The employer may require any worker to work ' 
reasonable overtime at overtime rates, and such worker shall 
work overtime in accordance with such requirements. 

(7) (a) When overtime work is necessary, it shall 
wherever reasonably practicable, be so arranged that 
workers have at least ten consecutive hours off duty between 
the work of successive days. 

(b) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this paragraph, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(c) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is called in to 
work on a Sunday or holiday preceding an ordinary working 
day he shall, wherever reasonably practicable, be given ten 
consecutive hours off duty before his usual starting time of 
the next day. If this is not practicable then the provisions of 
subparagraphs (ii) and (iii) of this paragraph shall apply 
mutatis mutandis. 

Provided that overtime worked as a result of a recall shall 
not be regarded as overtime for the purpose of this 
subclause, when the actual time worked is less than three 
hours on such recalls or on each of such recalls. 

(e) The amount due under this subclause in respect of any 
day shall be reduced by any amount due under subclause (4) 
of this clause for time not worked (or counted as being 
worked) within ten hours prior to the worker's ordinary 
commencing time on that day. 

(8) The Union or worker, or workers covered by this 
award shall not in any way, whether directly or indirectly, 
be party to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this subclause. 

(9) Sub-clause (2) of this clause shall not apply to workers 
employed at the Construction Branch, Architectural Divi- 
sion, Public Works Department. These workers shall be paid 
in accordance with he provisions applying to Building 
Tradesmen employed at the construction Branch, Architec- 
tural Division, Public Works Department. 

14.—Fares and Travelling. 
(1) An employee in the Architectural Division of the 

Public Works Department, who is required to start and finish 
on the job, shall be paid an allowance in accordance with 

the provisions of this subclause to compensate for travel 
patterns and costs peculiar to the industry, which includes 
mobility requirements of employees, and the nature of 
employment in construction work— 

(a) On places within a radius of fifty kilometres from 
the General Post Office, Perth—$9.90 per day. 

(b) For each additional kilometre to a radius of sixty 
kilometres from the General Post Office, Perth— 
50 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), work 
performed at places beyond a sixty kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the Union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
50 cents per kilometre shall be paid for each 
kilometre in excess of the sixty kilometre radius. 

(d) In respect of work carried out from an employer's 
depot situated outside a radius of sixty kilometres 
from the General Post Office, Perth, the main Post 
Office in the town in which such depot is situated 
shall be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is provided 
by the employer from and to his depot, or such 
other place more convenient to the employee as 
is mutually agreed upon between the employer 
and the employee, half the above rates shall be 
paid; provided that the conveyance used for such 
transport is provided with suitable seating and 
weatherproof covering. 

(2) (a) An employee, residing in the suburban area, who 
is required to start work at some place other than his usual 
workshop or place of employment, shall, if the time taken 
in travelling from his place of residence to the job and return 
exceeds the time normally taken in travelling from his usual 
place of residence to his usual workshop or place of 
employment and return, be paid for such excess travelling 
time at ordinary rates; and if the fares actually and 
reasonably incurred in such travelling exceed the fares 
normally paid by the employee in travelling from his place 
of residence and return, the employer shall pay the amount 
by which such fares exceed those usually paid for travelling 
to and from his usual workshop or place of employment. 

(b) This subclause does not apply to employees to whom 
subclause (1) of this clause applies. 

(3) (a) The provisions of this subclause apply only to 
employees who are engaged for permanent employment at 
depots north of the 26th parallel of south latitude. 

(b) In this subclause, "fare" includes the cost of 
transporting any tools owned by an employee and required 
by him in his employment. 

(c) Subject to the provisions of this subclause, the fare of 
an employee from the place of engagement to any place of 
employment shall be paid by the employer, and the 
employee shall be paid at ordinary rates for not more than 
eight hours in any day for time spent in travelling to the 
place of employment including time occupied in waiting for 
transport connections, but if the employee uses a mode of 
travel not approved by the employer, travelling time in 
excess of eight hours shall not be allowed unless the Board 
of Reference otherwise determines. 

(d) The amount of the fare paid by an employer pursuant 
to paragraph (c) of this subclause may be deducted from the 
subsequent earnings of the employee concerned, in such 
manner as is agreed in writing between the employee and 
the employer. 

(e) If an employee completes six months' continuous 
service with an employer, or is dismissed before that time 
through no fault of his own, any amount deducted by that 
employer from the employee's wages, pursuant to paragraph 
(d) of this subclause. shall be refunded to the employee. 



(f) The employer shall pay the fare of the employee from 
the place of employment to the place of engagement if the 
employment terminates and— 

(i) the employee has completed twelve months' 
continuous service with that employer; or 

(ii) the employee has completed six months' continu- 
ous service with that employer and is dismissed 
through no fault of his own. 

(g) Where an employee has completed six months' 
continuous service and leaves for a reason deemed reasona- 
ble by his employer, he shall be paid one-sixth of the fare 
referred to in paragraph (f) of this subclause for each month 
of service in excess of six months. 

15.—Car Allowance. 
(1) Where an employee is required and authorised to use 

his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
table set out hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee may make 
any other arrangement as to car allowance not less 
favourable to the worker. 

(2) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence 
on the first day of July and end on the 30th day of June next 
following— 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance travelled each year on Over 1600 cc 1600cc 
official business 2600 cc -2600 cc & Under 

cents cents cents 
per km per km per km 

Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 47.7 
North of 23.5' South Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 
Motor Cycle (in all areas) 16.3 cents per kilometre 

(4) "Metropolitan Area" means that area within a radius 
of 50 kilometres from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by Section 28 of the Land Act 
1933, excluding the area contained within the Metropolitan 
Area. 

(5) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the allowances 
in the Public Service General Conditions of Service and 
Allowance Award, No. A 4 of 1989. 

16.—Distant Work. 
(1) Where a worker is engaged or selected or advised by 

an employer to proceed to construction work at such a 
distance that he cannot return to his home each night and 
the worker does so, the employer shall provide the worker 
with suitable board and lodging or shall pay the expenses 
reasonably incurred by the worker for board and lodging. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the worker 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, he may deduct from moneys owing or which may 
become owing to the worker an amount equivalent to the 
value of that board and lodging for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause— 

(a) The employer shall pay all reasonable expenses 
including fares, transport of tools, meals and if 
necessary, suitable overnight accommodation in- 
curred by a worker or person engaged who is 
directed by his employer to proceed to the locality 
of the site and who complies with such direction. 

(b) The worker shall be paid at ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(4) Where a worker who, after one month of employment 
with an employer, leaves his employment, or whose 
employment is terminated by his employer except for 
incompetency, within one working week of his commencing 
work on the job or for misconduct and in either instance 
subject to the provisions of clause 8.—Contract of Service 
of this award returns to the place from whence he first 
proceeded to the locality, or to a place less distant than or 
equidistant to the place whence he first proceeded, the 
employer shall pay all expenses—including fares, transport 
of tools, meals and, if necessary, suitable overnight 
accommodation—incurred by the worker in so returning. 
Provided that the employer shall in no case be liable to pay 
a greater amount under this subclause than he would have 
paid if the worker had returned to the locality from which 
he first proceeded to the job. 

(5) On construction work north of the 26th parallel of 
South Latitude the following provisions apply— 

(a) The employer may deduct the amount of the 
forward fare from the worker's first or later wages 
but the amount so deducted shall be refunded to 
the worker if he continues to work for three 
months, or, if the work ceases sooner, for so long 
as the work continues. 

(b) If the worker continues to work for the employer 
for at least six months the employer shall, on 
termination of the worker's engagement, pay the 
fare of the worker back from the place of work to 
the place of engagement if the worker so desires. 

(6) A worker to whom the provisions of subclause (1) of 
this clause apply shall be paid an allowance of four dollars 
for any weekend that he returns to his home from the job 
but only if— 

(a) he advises the employer or his agent of his 
intention no later than the TUesday immediately 
preceding the weekend in which he so returns; 

(b) he is not required for work during that weekend; 
(c) he returns to the job on the first working day 

following the weekend; and 
(d) the employer does not provide or offer to provide 

suitable transport. 
(7) Where a worker supplied with board and lodging by 

his employer, is required to live more than eight hundered 
metres from the job, he shall be provided with suitable 
transport to and from that job or be paid an allowance of 
sixty-eight cents per day provided that where the time 
actually spent in travelling either to or from the job exceeds 
twenty minutes, that excess travelling time shall be paid for 
at ordinary rates whether or not suitable transport is supplied 
by the employer. 

(8) The provisions of subclauses (1), (2), (3), (6) and (7) 
of this clause shall be deemed to apply to a worker who is 
in the regular employment of an employer and who is sent 
by his employer to distant work (whether construction work 
or not) but the provisions of subclause (4) of this clause do 
not apply to such a worker. 

17.—Location Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 

"Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 



"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 
Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
$ per week Town or Place $ per week 

6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
TUmer River Camp 
Nullagine 
Liveringa 51.60 

(Camballin) 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
Note: In accordance with subclause (4) of this clause 

employees with dependants shall be entitled to double the 
rate of district allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 



(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) District Allowance Boundaries Map immediately 
after the Location Allowance clause. 

18.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill-health for 
one-sixth of a week's pay for each completed month of 
service. 

(b) The liability of the employer shall in no case exceed 
two weeks' wages during each calendar year in respect of 
each worker, but the sick leave herein provided shall be 
allowed to accumulate and any portion unused in any year 
may be availed of in the next or any succeeding year. 

(c) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

(2) This clause shall not apply when the worker is entitled 
to compensation under the Workers' Compensation Act 
1912 as amended. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of sickness provided that a 
worker may take up to three single day absences on account 
of personal sickness in each year without the need to 
produce a medical certificate. 

(4) No payment shall be made for any absence due to the 
worker's own fault, neglect or misconduct. 

19.—Long Service Leave. 
The conditions applying to Government wages employees 

generally shall apply to workers covered by this award. 

20.—Breakdowns Etc. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union 

or through the breakdown of the employer's machinery or 
any stoppage or work by any cause which the employer 
cannot reasonably prevent. 

21.—Payment of Wages. 
(1) Workers shall be paid weekly where practicable. 
(2) When a worker terminates his services or his services 

are terminated by the employer before the usual pay day he 
shall be paid his wages when he ceases work, or it shall be 
forwarded to his address the day after by registered post, at 
the employer's risk, unless the worker desires to collect at 
the office. 

22.—Wages. 
(1) It is a term of this Award that the Unions undertake, 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 of 
1989, not to pursue any extra claims, award or over-award, 
except when consistent with the State Wage Principles. 

(a) Subject to this Clause, an adult employee in a 
classification specified in the table set out in 
subclause (2) hereof (other than an apprentice) 
shall be paid at the respective award wage rate per 
week assigned to that class of work. 

(b) The base rates, supplementary payment and 
additional payment prescribed in subclause (2) 
hereof shall operate from the first pay period 
commencing on or after 22 June 1990 and remain 
in force for a period of six months. 

(c) An employee's award rate of pay is inclusive of 
the base rate of pay and the supplementary 
payment as prescribed in subclause (2) hereof. The 
total rate of pay is inclusive of the base rate, 
supplementary payment and additional payment, 
where applicable. 

(d) The all purpose hourly rate for this award shall be 
l/38th of the total rate prescribed herein. 

(2) 
Supple- Addi- Years of Total 
mentary tional Service Wage 

Classification Base Pay- Pay- Com- Per 
Rate ment ment pleted Week 

S $ $ $ 
Engineering 
Tradesperson— 
C 10—Level 1 356.30 50.70 18.40 — 425.40 

23.40 (1) 430.40 
27.70 (2) 434.70 

C 11—Level 4 329.20 45.60 — — 374.80 
46.80 2.70 (1) 378.70 

6.30 (2) 382.30 
C 12—Level 3 311.40 44.30 5.30 — 361.00 

9.70 (1) 365.40 
13.10 (2) 368.80 

C IS—Level 2 
Group A 292.20 41.60 

Group B 292.20 41.60 

(3) Levels Classifications: 
(a) Trades Classifications 

Level 1— 
Sheet Metal Worker (First Class) 
Sheet Metal Welder (First Class) 
Painter—Sheet Metal (First Class) 

(b) Non-Trades Classifications: 
Level 4— 

Sheet Metal Worker (Second Class) 
Level 3— 

Sheet Metal Welder 
Level 2— 
A Sheet Metal Welder (Third Class) 

Painter—Sheet Metal 
B Process Worker 

22.70 — 356.50 
26.70 (1) 360.50 
30.30 (2) 364.10 
20.30 — 354.10 
24.30 (1) 358.10 
28.00 (2) 361.80 



(4) Casual Employees: 
A casual employee shall be paid an additional 20% 

of the ordinary rate for his/her class of work. 
(5) Tool Allowance: 

(a) Where the employer does not provide a tradesperson 
or an apprentice with the tools ordinarily required by 
that tradesperson or apprentice in the perfotmance of 
work as a tradesperson or as an apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.00 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.00, being the percentage which appears 
against the relevant year of apprenticeship in 
subclause (8) of this clause, 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of work as a tradesper- 
son or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (b) 
hereof shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide, for the use of 
tradespersons or apprentices, all necessary power 
tools, special purpose tools and precision measur- 
ing instruments. 

(d) A tradesperson or an apprentice shall replace or 
pay for any tools supplied by the employer, if lost 
through the negligence of such employee. 

(6) Leading Hands: 
A tradesperson placed in charge of three or more 

other employees shall, in addition to the ordinary rate, 
be paid per week'— 

$ 
(a) if placed in charge of not less 

than three and not more than 10 
other employees 16.20 

(b) If placed in charge of more than 10 
and not more than 20 other em- 
ployees 24.80 

(c) If placed in charge of more than 20 
other employees 31.90 

(7) (a) In addition to the appropriate rate of pay prescribed 
in subclause (1) hereof, an employee shall be paid per week— 

(i) $28.70 if engaged on work described by para- 
graphs (a) or (b) in the definition of "Construction 
Work" in subclause (9) of Clause 6.—Definitions 
of this award; 

(ii) $25.90 if engaged on work described in paragraph 
(c) of that definition; 

(iii) $15.20 if engaged on construction of a multi- 
storey building, unless subparagraph (ii) of this 
paragraph applies. 

(b) Any dispute as to which of the aforesaid allowances 
applied to particular work shall be determined by a Board 
of Reference. 

(c) An allowance paid under this clause includes any 
allowance otherwise payable under Clause 24.—Special 
Rates and Provisions of this award. 

(d) Notwithstanding the foregoing provisions. Sheet 
Metal Workers First Class, employed at the Construction 
Branch, Architectural Division, Public Works Department, 
shall be paid the Construction Allowance applicable to 
building tradespersons employed at the same Branch. 

(8) Apprentices: 
The weekly wage rate shall be a percentage of the 

tradesperson's rate, as prescribed hereunder:— 
(a) Five Year Tferm— % 

First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term— % 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
Three and a Half Year Term— 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 
Three Year Term— 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of this part, "tradesperson's 
rate" means the rate payable on engagement 
to a Level 1 employee classified under 
paragraph (a) in subclause (1) of this clause. 

(9) Liberty to Apply: 
Leave is reserved to Respondents to the award to 

apply to vary this clause consequent upon the outcome 
of the 1989/90 paid rates review conducted by the 
Australian Industrial Relations Commission. 

23.—Minimum Wage. 
Notwithstanding the provisions of this Award, no worker 

(including an apprentice) 21 years of age or over shall be 
paid less than $275.50 per week as the ordinary rate of pay 
in respect of the ordinary hours of work prescribed by this 
Award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave, any other leave prescribed by 
this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

24.—Special Rates and Provisions. 
(1) Height Money: 

Employees employed at a height of 15.5 metres or 
more above the nearest horizontal plane shall be paid 
an allowance of $1.53 per day, provided that the above 
allowance may be paid where the work is at a height 
of less than 15.5 metres but more than 7.75 metres 
above the nearest horizontal plane if the officer in 
charge so agrees, or failing agreement, if so determined 
by a Board of Reference. 

(2) Dirt Money: 
An allowance of 32 cents per hour shall be paid on 

work of an exceptionally dirty nature where clothes are 
necessarily unduly soiled or injured by the nature of the 
work done. 

(3) Confined Space: 
38 cents per hour extra shall be paid to any employee 

working in any place the dimensions of which 
necessitate working in an unusually stooped or other- 
wise cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) Wet Work: 
Any employee working in water over his/her boots 

or, if gum boots are supplied, over the gum boots, shall 
be paid 84 cents per day extra. 

(5) Ship Repair: 
Any employee engaged in repair work on board ships 

shall be paid an allowance of $3.32 per day for each 
day for each day so engaged. 

(6) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 18 cents per hour extra 
whilst so engaged. 



(7) Hot Work: 
An employee shall be paid an allowance of 32 cents 

per hour when working in the shade in any place where 
the temperature is raised by artificial means to between 
46.1 and 54.4 degrees Celsius. 

(8) Abattoirs: 
An employee employed in and about an abattoir shall 

be paid an allowance calculated at the rate of $10.60 
per week, which shall be paid during overtime but shall 
not be subject to penalty additions. An employee 
receiving this allowance is not entitled to any other 
allowance under this clause. The allowance prescribed 
herein may be reduced to $9.80 with respect to any 
employee who is supplied with overalls by the 
employer. 

(9) Special Rates Not Cumulative: Where more than one 
of the disabilities entitling a worker to extra rates exists on 
the same job, the employer shall be bound to pay only one 
rate, namely—the highest for the disabilities so prevailing. 
Provided that this subclause shall not apply to Confined 
Space, Dirt Money or Height Money, or Hot work, the rates 
for which are cumulative. Provided further that this 
subclause shall not operate so as to prevent the payment of 
the allowance prescribed for Ship Repair work in addition 
to the extra rate prescribed for Confined Space (but only if 
the employer and the worker agree that the degree of 
discomfort is so exceptional as to warrant the payment of 
this extra rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(10) Protective Equipment: 
(a) The employer shall have available a sufficient 

supply of protective equipment (as, for example, 
hand screens, goggles, glasses, gloves, aprons, 
leggings, gumboots and oil-skins) for use by 
workers when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) Every worker shall sign an acknowledgement on 
receipt thereof but such equipment shall at all 
times remain the property of the employer. 

(c) During the time the same are on issue to the 
worker he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(d) No worker shall lend another worker any protec- 
tive equipment issued to such first mentioned 
worker, and if the same are lent, both the lender 
and the borrower shall be deemed guilty of wilful 
misconduct. 

(e) Before any protective equipment which has been 
used by a worker is reissued by the employer to 
another worker it shall, where necessary, be 
effectively sterilised. 

25.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned to the 
function of determining any dispute between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

26.—Time and Wages Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker, the nature of his work, 
the hours worked each day, and the wages and allowances 
paid each week. Any system of automatic recording by 
means of machines shall be deemed to comply with this 
provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office or other 
convenient place and he shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 

convenient place for the purpose of this paragraph and if for 
any reason the record is not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours, either at the employer's 
office or at the works. 

27.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

28.—Shop Steward. 
Subject to the recognition of properly constituted author- 

ity, shop stewards, to be appointed by the Union, shall be 
recognised by the management. The management shall be 
notified in writing by the union of the stewards appointed. 

29.—Right of Entry. 
On notifying the officer in charge, any officer of the 

union, authorised in writing by the President and Secretary 
of such union, shall have the right to enter any place or 
premises during ordinary working hours wherein members 
of such union covered by this award are engaged, for the 
purpose of conversing with or interviewing die workers in 
such place or premises. 

Provided that such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
officer in charge shall determine whether workers are being 
hampered or hindered in their work. 

30.—Posting of Award and Union Notices. 
The employer shall keep a copy of this award in a 

convenient place in the workshop and he shall also provide 
a notice board for the posting of union notices. 

31.—Compassionate Leave. 
(1) A worker, other than a casual worker, shall on the 

death within Australia of the employee's spouse, de-facto 
spouse, father, mother, brother, sister, child or step-child, be 
entitled on notice of leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary working days. 
Proof of such death to be furnished by the worker to the 
satisfaction of his employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with any 
shift roster or on long service leave, annual leave, sick leave, 
worker's compensation, leave without pay or on a public 
holiday. 

32.—No Reduction. 
This award shall not in itself operate to reduce the wages 

of any worker who is at present receiving above the 
minimum rate prescribed for his class of work. 

33.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend this 

award in respect of the following provisions—Tools; Shift 
Work. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to unpaid maternity leave provided 
that she has had not less than 12 months' continuous service 
with the employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

butshall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 
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(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsoiy leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take any paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall the be right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
any employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to the position 
most closely comparable in status and wage to that 
of her former position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 



inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months' qualifying period. 

35.—Paid Leave for English Language Training. 
(1) Leave during normal working hours, without loss of 

pay, shall be granted to employees from non-English 
speaking backgrounds who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave will be granted to enable the employees 
selected to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content, with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof, shall be agreed between the employer, 
the Union(s) and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment, participation 
in training will be on the basis of a minimum of 100 hours 
per employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication safety and welfare, and productivity within 
the worker's current position, as well as those positions to 
which the worker may be considered for promotion or 
redeployment. It will also take account of issues in relation 
to training, re-training and multi-skilling, award restructur- 
ing, industrial relations and safety provisions, and equal 
opportunity employment legislation. 

36.—Training Leave. 
(1) The parties to this award recognise that in order to 

increase the efficiency and productivity of the public sector 
metal and engineering industry and to ensure mobility 
within the industry generally, a greater commitment to 
training and skill development is needed. Accordingly, the 
parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (2) of Clause 37.—Structural Efficiency hereof, 
or through the establishment of a training committee, the 
employee shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and the metal and engineering 
industry through courses conducted by accredited 
educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities. For example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on training program- 
mes and availability of training courses and career 
opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees on the on-going effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 37.—Structural Efficiency of this award, or 
through a training committee and with the employee 
concerned, it is agreed that additional training in accordance 
with the programme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, such training 
may be either on or off the job. Provided that if the training 
is undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training leave. 

(b) Any costs associated with enrolment and the purchase 
of prescribed textbooks, excluding those which are available 
in the employer's technical library, incurred in connection 
with the undertaking of training shall be reimbursed by the 
employer upon production of evidence of such expenditure. 
Provided that reimbursement shall be on an annual basis, 
subject to presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(5) All issues of paid training leave, including quantum 
and training consultative committees, shall be reviewed 
between the parties (M.T.F.U. {W.A.J and Government) 
after 12 months operation. The Unions reserve the right to 
press for the mandatory prescription of a minimum number 
of training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the metal and engineering industry. 

37.—Structural Efficiency. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency, productivity 
and international competitiveness of the metals and engi- 
neering industry and to enhance career opportunities and job 
security of employees in the industry. 

(2) At each workplace or enterprise the employer, 
employees and the relevant Union of Unions shall establish 
a consultative mechanism and procedures appropriate to the 
size, structure and needs of the workplace or enterprise. 
Measures raised by the parties for consideration, consistent 
with the objectives in subclause (1) of this clause, shall be 
processed through that consultative mechanism and proce- 
dures. 

(3) Measures raised for consideration consistent with 
subclause (1) hereof shall be related to implementation of 
a new classification structure, facilitative provisions con- 
tained in this award and, subject to Clause 36.—^Training 
Leave, matters concerning training. 

(4) Without limiting the rights of either the employer or 
a Union to arbitration, any other measure designed to 
increase flexibility at a workplace/enterprise sought by any 
party shall be notified to the Commission and, by agreement 
of the parties involved, shall be implemented subject to the 
following requirements: 

(a) The changes sought shall not affect provisions 
reflecting national standards. 

(b) The majority of employees affected by any change 
at the workplace must genuinely agree to such 
changes. 
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(c) Employees shall not lose income as a result of 
changes. 

(d) The relevant Union or Unions must be a party to 
the agreement. 

(e) The relevant Union or Unions shall not unreason- 
ably oppose any agreement. 

(f) Any agreement shall be subject to the approval of 
the Western Australian Industrial Relations Com- 
mission and, if approved, shall operate as a 
schedule to this award and take precedence over 
other provisions of this award to the extent of any 
inconsistency. 

(5) An agreed new wages and classification structure 
forms a Second Schedule to this award. 

(a) It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period commencing on or after 22 June 1990 
until the first pay period to commence on or after 
22 December 1990. 

(b) The objective of this transition/implementation 
period is— 

(i) to enable all parties to the award to famil- 
iarise themselves with the new wages classi- 
fication and definition structure; and 

(ii) for each enterprise to apply (subject to the 
transitional arrangements below) the new 
wages, classification and definitions struc- 
ture set out in the Second Schedule in place 
of existing arrangements as currently defined 
in Clause 22.—Wages of this award. 

(c) In order to assist in making an orderly transition, 
the following arrangements shall apply:— 

(i) From the first pay period commencing on or 
after 22 June 1990 an employee's new wage 
group shall be determined in accordance with 
Clause 22 of this award. 

(ii) Transfer to the new classification structure 
and definitions shall be at a time determined 
by agreement between the parties, provided 
that the principles set out in the National 
Implementation Manual are adhered to. In 
the interim, the existing definitions in Clause 
6 of this award will apply. 

(iii) The parties at each enterprise shall undertake 
appropriate consultation in accordance with 
subclause (2) of this clause. 

(iv) Upon transition to the new classification 
structure employees, subject to subparagraph 
(iii) hereof will perform work in accordance 
with such new classifications and definitions 
as set out in the Second Schedule in lieu of 
those currently set out in Clause 6 of this 
award. 

(d) Reclassification will be according to the following 
principles:— 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will Tine-up' the old classifica- 
tions with the new levels. 

(ii) In the event that there is a claim for 
reclassification to a higher level under the 
new structure on the ground that such 
employee possesses equivalent skill and 
knowledge gained through on-the-job experi- 
ence or on any other ground, the following 
principles shall apply:— 
(aa) The parties confirm that an agreed 

disputes avoidance procedure shall be 
followed. 

(bb) Agreed competency standards shall be 
established by the parties in conjunction 
with the relevant National and Stole 
Training Authorities for all levels in any 
new classification structure before any 
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claims for reclassification are proc- 
essed. 

(cc) An agreed accreditation authority shall 
test the validity of an employee's claim 
for reclassification. 

(dd) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(e) The parties are committed to modernising the 
terms of the award and to addressing the issues 
associated with training. They shall adopt the use 
of the National Implementation Manual. The 
Manual may, by agreement between the parties, 
be amended to meet requirements in the public 
sector. 

First Schedule—Named Parties to the Award. 
Union Party 

Metals and Engineering Workers' Union—Western Aus- 
tralian Branch 
Employer Parties 

Minister for Works 
Minister for Water Resources 
Minister for Health 
Board of Management—Princess Margaret Hospital 

Second Schedule—Classification Structure. 

Wage Classification Minimum Training 
Group Title Requirement 
CIO Engineering Tradesperson— Trade Certificate or 

Level I Formal Equivalent. 
C 11 Engineering Employee— Engineering 

Level IV Certificate II. 
C 12 Engineering Employee— Engineering 

Level III Certificate I. 
C 13 Engineering Employee— In-house Training. 

Level II 
Wage Group C13: 
Engineering Employee—Level II 

(Relativity 82%) 
An employee who has completed up to three months 

structured training in order to perform work within the scope 
of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level C14 and to the 
level of training— 

Works under direct supervision, either individually 
or in a team environment. 

Understands and undertakes basic quality control/ 
assurance procedures including the ability to recognise 
basic quality deviations and faults. 

Indicative of the tasks which an employee at this Level 
may perform are the following:— 

Repetitive work on automatic, semi-automatic or 
single purpose machines or equipment. 

Assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment. 

Basic soldering or butt and spot welding skills or 
cuts scrap with oxy-acetylene blow pipe. 

Uses selected hand tools. 
Clean boilers. 
Maintains simple records. 
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Wage Group €12: 
Engineering Employee—Level III 

(Relativity 87.4%) 
An employee who has completed an Engineering Certifi- 

cate I or equivalent training to enable work to be performed 
within the scope of this level. 

At this Level an employee performs work above and 
beyond the skills of an employee at €13 and in addition— 

Is responsible for the quality of his/her own work, 
subject to routine supervision. 

Works under routine supervision, either individually 
or in a team environment. 

Exercises discretion within the levels of skills and 
training. 

Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, check- 

ing, packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), the documenting and recording of 
goods, materials and components. 

Basic inventory control in the context of a produc- 
tion process. 

Basic keyboard skills. 
Advanced soldering techniques. 
Attends to boilers. 
Operation of mobile equipment including forklifts, 

hand trolleys, pallet trucks, overhead cranes and winch 
operation. 

Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowledge 

and skills above Level €13. 
Wage Group €11: 
Engineering Employee—Level IV 

(Relativity 92.4%) 
An employee who has completed an Engineering Certifi- 

cate II or equivalent training to enable work to be performed 
within the scope of this Level. 

An employee at this Level performs work above and 
beyond the skills of an employee at €12 and, to the level 
of training— 

Works from complex instructions and procedures. 
Assists in the provision of on-the-job training to a 

limited degree. 
Co-ordinates work in a team environment or works 

individually under general supervision. 
Is responsible for assuring the quality of his/her own 

work. 
Indicative of the tasks an employee at this Level may 

perform are the following:— 
Use of precision measuring instruments. 
Machine setting, loading and operator. 
Rigging (certificated). 
Responsibility for the operation and co-ordination of 

a store. 
Inventory and store control, including computer use. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Licensed and certified forklift, engine and crane 

driving operations to a level higher than €12. 
Knowledge of the employer's operations as it relates 

to production processes. 

Wage Group €10: 

Engineering Tradesperson—Level I 
(Relativity 100%) 

An employee who holds a Trade Certificate for a 
Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical-Elec- 
tronics)— 

Engineering Tradesperson (Mechanical)—Level I; 

Engineering Tradesperson (Fabrication)—Level I; 

and is able to exercise the skills and knowledge of such 
trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at CII and to the level of his/her 
training— 

Understands and applies quality control techniques. 

Exercises good interpersonal and communications 
skills, 

Exercises keyboard skills at a level higher than €11. 

Exercises discretion within the scope of this grade. 

Perfonns work under limited supervision, either 
individuality or in a team environment. 

Operates all lifting equipment incidental to the work. 

Performs non-trade tasks incidental to the work. 

Performs work which, while primarily involving the 
skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Dated at Perth this 24th day of January, 1974. 
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28 April 1994. 

Declaration. 
WHEREAS the Promotions Appeal Board issued its 
Reasons for Decision on 2 November 1993 and referred a 
question of law to the Full Bench on 5 November 1993; and 

Whereas the Full Bench declared an answer on the matter 
of law on 22 March 1994; 

And whereas each vacancy advertised by the Western 
Australian Fire Brigades' Board, the appointments to which 
have been appealed, does not constitute an office; 

Now therefore, in accordance with the Reasons for 
Decision given on 2 November 1993, the Promotions 
Appeal Board declares that— 

Promotions Appeal Nos. 66,67,68,69 & 70 of 1993 
are a nullity. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman of the Board. 
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JUDGMENT OF THE COURT . 

This is an appeal against the majority decision of the Full 
Bench, dismissing the appellant's appeal from a decision of 
the Industrial Magistrate, which dismissed the appellant's 
complaint against the respondent that, being a party bound 
by Award No R22 of 1978, it committed a breach of cl 23 
thereof in that, on 9 February 1993, it failed to pay its 
employee Bevan McKay for the Australia Day public 
holiday observed on 1 February 1993. 

Clause 23 of the award deals with holidays and annual 
leave. By cl 23(1 )(d): 

"Where an employee is absent from his employment 
on the working day before or the working day after a 
public holiday without reasonable excuse or without 
the consent of the employer the employee shall not be 
entitled to payment for such holiday." 

The facts are not in issue. Mr McKay was employed by 
the respondent and is a member of the appellant union. On 
Friday, 29 January 1993, Mr McKay commenced work at 
7.00 am and was due to finish at 3.30 pm. It is the appellant's 
policy, not enshrined in any award, that when the outside 
temperature passes 37.5"C, workers are to stop work, leave 
the work site and go home. Some time in the early afternoon 
of Friday, 29 January, as the elected shop steward, Mr 
McKay telephoned a "hotline number" and was advised by 
a recorded message that the temperature had reached 37.5°C. 
Thereupon, without the consent of his employer, he and a 

number of other employees stopped work and left the site. 
In the result, he was not paid his wage for the Australia Day 
public holiday, which was observed on the following 
Monday. 

The only issue before the learned Industrial Magistrate 
was whether or not Mr McKay had a reasonable excuse for 
being absent from his employment on 29 January. It was 
expressly conceded by the appellant that Mr McKay was 
"absent" on the day in question. The learned Industrial 
Magistrate found that he did not have a reasonable excuse. 

Before the Full Bench, that was the only matter raised by 
the grounds of appeal. On the hearing of the appeal, although 
there had been some discussion about some conflicting 
authorities as to whether the absence on the working day 
related to absence for the full day or only part of the day, 
it was again specifically conceded by the appellant that, for 
the purposes of cl 23(1 )(d), Mr McKay had been absent on 
the working day before the public holiday so as to activate 
the operation of that clause. 

In its grounds of appeal, the appellant now resiles from 
that concession and seeks to argue that the decision was 
wrong because the relevant clause in the award is 
conditioned by absence for a full working day, not part of 
a working day. The appellant also challenges the finding 
made both by the Industrial Magistrate and the Full Bench 
that the employee was absent without reasonable excuse. 

The appellant immediately faces difficulties in appealing 
to this Court. By s 90(1), an appeal lies from any decision 
of the Full Bench on the ground that the decision is 
erroneous in law or is in excess of jurisdiction, but upon no 
other ground. It was the submission by counsel for the 
respondent that the appeal is incompetent in that the decision 
was not based on error of law. He argued that the only matter 
of law, namely, the proper construction or interpretation of 
cl 23(l)(d), was conceded before both the Magistrate and the 
Full Bench and that, insofar as the decision confirmed a 
finding of fact, there was evidence to support that finding 
and accordingly no error of law is there disclosed. 

have a reasonable excuse for absenting himself on the day 
in question, it is patent that that is a finding of fact within 
the province of both the Industrial Magistrate and the Full 
Bench. There was ample evidence to support the finding— 
see Dennis v. Watt (1942) 43 SR (NSW) 32, per Jordan CJ, 
at 32-34. It is not suggested by counsel that this involves a 
question of law and the argument to support that ground was 
apparently continued because counsel was instructed by the 
appellant to continue it. It was not, and cannot be, supported 
as a ground of appeal to enliven the jurisdiction of this Court 
to interfere, and it is rejected. 

The first ground of appeal, of course, does disclose a 
matter of law in that it concerns the meaning of the words 
"absent ... on the working day" before or after a public 
holiday. 

There were conflicting views in the reasons delivered by 
the members of the Full Bench. Both the President and 
Fielding C simply mentioned in passing reasons why they 
agreed with the concession which had not been the subject 
of contrary argument before them. The Senior Commis- 
sioner, however, notwithstanding the concession and the 
lack of argument against the concession, would have 
allowed the appeal from the Industrial Magistrate on the 
ground that "absent'' meant absent for the full working day. 
Whether the Senior Commissioner's opinion is right or 

wrong, his decision cannot stand in the light of the 
concession made by the present appellant before the 
Magistrate and the Full Bench. Similarly, any comments 
made by the majority, insofar as they tend to support the 
opinion that "absent" includes absent for part of a working 
day, can play no part in the decision reached by the majority. 
The discussion of some of the cases before the Full Bench 

was not made in the context of there being any dispute 
between the appellant and the respondent as to the proper 
construction or interpretation of the clause. That was never 
in dispute, and any decision based upon a construction 
adverse to that which had been specifically agreed by both 
parties, without giving either party the opportunity of 
arguing that specific matter, could not stand. In the event, 
the expressions of approval to the concession made by the 
majority cannot form part of the decision. 

Whether or not in strictness the appeal is competent need 
not concern us. It is simply too late now to raise for the first 
time an argument which was not only not argued below, but 
was conceded both at first instance and again on the appeal 
to the Full Bench. In University of Wollongong v. Metwally 
(No 2) (1985) 59 AUR 481, a similar attempt failed before 
the High Court. In a joint judgment, Gibbs CJ, Mason, 
Wilson, Deane and Dawson JJ said, at 483: 

"It is elementary that a party is bound by the conduct 
of his case. Except in the most exceptional circum- 
stances, it would be contrary to all principle to allow 
a party, after a case had been decided against him, to 
raise a new argument which, whether deliberately or by 
inadvertence, he failed to put during the hearing when 
he had an opportunity to do so." 

This was a case where a deliberate decision was taken to 
concede the point that the appellant wishes to debate. The 
appeal should be dismissed. 

This Court heard argument from both counsel as to the 
proper construction of the clause in question and the 
interpretation of the words used in the clause. Absent the 
concluded views of the members of the Full Bench after they 
have heard proper argument on the matter, we are not 
prepared to express an opinion. In any event, any expression 
of opinion made by us would clearly be obiter. 

Insofar as the grounds of appeal challenge the finding of 
the majority of die Full Bench that the employee did not 
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WESTERN AUSTRALIAN INDUSTRIAL APPEAL 
COURT. 

Industrial Relations Act 1979. 
Appeal No. 22 of 1993. 

In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 
Commission in Matter Numbered 1286 of 1993 dated 2 
December 1993. 

Between: 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
Appellant 

and 
Chei Australia Pty Ltd 

Before: 
Respondent. 

Mr JUSTICE KENNEDY (President) 
Mr JUSTICE ROWLAND 

Mr JUSTICE NICHOLSON. 
22 March 1994. 

Order. 
HAVING heard Mr A. Drake-Brockman of Counsel for the 
appellant, and Mr H. Dixon and Mr S. Kenner both of 
Counsel for the respondent, the Court hereby orders that the 
appeal be dismissed. 

(Sgd.) JOHN G. CARRIGG, 
[L.S.] Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 October 1993. 
Delivered: 14 April 1994. 

CORAM: KENNEDY J. (PRESIDENT), 
ROWLAND & FRANKLYN JJ. 

Appeal No. 11 of 1993. 
Between: 
Registrar 

Appellant 

Metals and Engineering Workers' Union of Western 
Australia, The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Australian Electrical, 

Electronics, Foundry & Engineering Union (Western 
Australian Branch) and The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union 
of Australia—Western Australian Branch. 

Respondents 
Catchwords 

Industrial relations—"decision"—when made—from 
when decision operates—Industrial Relations Act 1979, ss 
34(1), 35(1) and 36. 

Ms J.H. Smith and Ms J.K. Prickett (instructed by 
the State Crown Solicitor) appeared for the appellant. 

Mr P.C. Doherty (instructed by Minter Ellison 
Northmore Hale) appeared for the first and second 
respondents. 

Mr D.H. Schapper (instructed by D.H. Schapper) 
appeared for the third and fourth respondents. 

Cases referred to in judgments: 
The Construction Mining and Energy Workers' Union of 

Australia Western Australian Branch v The United 
Furniture Trades Industrial Union of Workers WA 
(1990) 70 WAIG 3913 

Holtby v Hodgson (1889) 24 QBD 103 
McCorry v Como Investments Pty Ltd (1989) 69 WAIG 

1000 
Cases also cited: 
Alan Estates Ltd v W G Stores Ltd [1982] 1 Ch 511 
Chuck v Cremer 1 Coop Cott 205; 47 ER 820 
Federal Commissioner of Taxation v Robert Taylor (1929) 

42 CLR 80 

In re Bryant [1876] 4 Ch 98 
Isaacs v Robertson (1984) 3 WALR 705 
Little v Lewis [1987] VR 798 
Matron v Salvemini [1969] WAR 178 
Monarch Petroleum NL v Citco Australia Petroleum Ltd 

[1986] WAR 310 
Moullin v Westralian Farmers Co-operative Limited, unre- 

ported; SCt of WA (Master White); Library No 8455; 
31 August 1990 

The Queen v Forbes; ex parte Bevan (1972) 127 CLR 1 
Robe River Iron Associates v Amalgamated Metal Workers 

and Shipwrights Union of Western Australia (1986) 66 
WAIG 1553 

Robe River Iron Associates v Amalgamated Metal Workers 
and Shipwrights Union of Western Australia (1989) 69 
WAIG 990 

Robe River Iron Associates v Amalgamated Metal Workers 
and Shipwrights Union of Western Australia (1989) 69 
WAIG 1873 

Robe River Iron Associates v Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
(1987) 67 WAIG 315 

Saraswati v The Queen (1991) 172 CLR 1 
United Telephone v Dale (1884) 25 Ch 778 
Windsor Refrigerator Co Ltd v Branch Nominees Ltd [1961] 

1 Ch 89 
KENNEDY! 

A dispute arose between Hamersley Iron Pty Ltd 
(' 'Hamersley'') and the respondents concerning the employ- 
ment by the company at its Tom Price operations of a person 
who was not, and who refused to become, a member of one 
of the respondent unions. Employees of Hamersley em- 
ployed at Tbm Price, who were members of one or other of 
the respondents, withdrew their labour for an indefinite 
period. They were followed by other employees of Hamer- 
sley at Dampier and at Paraburdoo. A conciliation confer- 
ence before a Commissioner of the Industrial Relations 
Commission was held in Perth on 18 June 1992. It was 
convened on the application of Hamersley, and representa- 
tives of the company and of each of the unions were present, 
those parties having been summoned to attend. It was 
therefore a compulsory conference under s 44 of the 
Industrial Relations Act 1979. The parties were unable to 
reach agreement on a resolution of the dispute. Subsequent 
talks and a reconvened conference failed to prcduce 
agreement, and the Commissioner formed the opinion that 
it was necessary to intervene to prevent further deterioration 
in the industrial relations between the parties until further 
conciliation or, failing that, arbitration, had resolved the 
matter in dispute. On 19 June 1992, pursuant to his powers 
under s 44(6)(ba) of the Act, the Commissioner announced 
certain orders, which were subsequently incorporated in a 
formal order. After reciting the facts, the formal order 
relevantly continued: 

"NOW THEREFORE I the undersigned pursuant to 
the Industrial Relations Act, 1979, do hereby order h 

(1) .... 
(2) THAT each of the employees of the com- 

pany, members of one or other of the unions 
who are engaged in industrial action arising 
out of the dispute the subject of this matter 
cease such industrial action as soon as may 
be, but in any event, no later than 2300 hours 
on the 20th day of June, 1992, at Dampier 
and no later than 0001 hours on the 21st day 
of June, 1992, at Tom Price and at Parabur- 
doo and thereafter work in accordance with 
their respective contracts of employment and 
refrain from commencing or talcing part in 
further industrial action in respect of this 
matter until this Order is revoked; and 

(3) THAT each of the Unions and their officials 
take all such steps as may Ire necessary to 
ensure that the said industrial action ceases 
as soon as may be, but in any event no later 
than 2300 hours on the 20th day of June, 
1992, at Dampier and no later than 0001 
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hours on the 21st day of June, 1992, at Tom 
Price and at Paraburdoo and that thereafter its 
members refrain from engaging in any 
further industrial action in respect of this 
matter until this order is revoked; .... 

(4) ...." 
The formal order was signed by the Commissioner and 

it was deposited in the office of the Registrar on 
23 September 1992. According to the practice described to 
us, the likelihood is that the order was deposited in the office 
of the Registrar on the same day it was signed. 

On 12 October 1992, the Registrar gave notice to the 
respondents of an application which had been made by him 
to the Full Bench of the Western Australian Industrial 
Relations Commission for the enforcement of the order, 
maintaining that the respondents had failed to take all such 
steps as were necessary to ensure that industrial action 
ceased in accordance with the order and that thereafter their 
members engaged in further industrial action whilst the 
order was current. 

By consent, a preliminary question as to the validity of 
the order was brought on for hearing before the Full Bench. 
There were four major submissions made to the Full Bench, 
only one of which is now material, namely, that the order, 
although dated 19 June 1992, was not deposited in the 
Registry until 23 September 1992 and did not have any 
effect until then. The Full Bench upheld this submission, 
relying upon the decision of this Court in McCorry v Como 
Investments Pty Ltd (1989) 69 WAIG 1000, on the basis that 
the breaches of the order complained about having been said 
to have occurred on 20, 21 and 29 June 1992, there was no 
"order" in existence at the time the breaches were said to 
have been committed. The Full Bench accordingly dis- 
missed the appellant's application. 

The appellant appealed against the decision, on the 
ground that the Full Bench "erred in law in holding that for 
the purposes of s 84A of the Industrial Relations Act 1979 
("the Act"), a pre-condition to the enforceability of an order 
of the Industrial Relations Commission, is that the order be 
a decision of the Commission as defined under ss 34 and 36 
of the Act and that the order be deposited in the Registry, 
prior to the date or dates on which it is alleged breaches of 
the order occurred". 

The ground of appeal misstates somewhat the reasons for 
decision of the Full Bench. The Full Bench did not speak 
in terms of a pre-condition to the enforceability of the order. 
What was said was that "the order made was .... not a 
decision of the Commission until the date when the order 
was deposited, namely 23 September 1992, the date when 
the order became a decision as defined". 

The Industrial Relations Act, although silent as to the time 
from which an order operates, is expansive as to the formal 
requirements in relation to orders and other decisions of the 
Commission. 

Section 7(1) of the Act defines a decision to include 
"award, order, declaration or finding". The last mentioned 
term is defined to mean "a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate". The decision in this case was, it would 
seem, a finding. 

By s 34(1), it is provided: 
"34.(1) The decision of the Commission shall be in 

the form of an award, order, or declaration and shall in 
every case be signed and delivered by the Commis- 
sioner constituting the Commission that heard the 
matter to which the decision relates or, in the case of 
a decision of the Commission in Court Session, shall 
be signed and delivered by the senior Commissioner 
among the Commissioners constituting the Commis- 
sion in Court Session." 
Section 35(1) provides: 

"35.(1) Subject to this section, the decision of the 
Commission, except a direction, order or declaration 
under section 32 or an order for dismissal shall, before 
it is delivered, be drawn up in the form of minutes 

which shall be handed down to the parties concerned 
and, unless in any particular case the Commission 
otherwise determines, its reasons for decision shall be 
published at the same time." 
Sub-section (3) of s 35 provides: 

"(3) The parties concerned shall, at a time fixed by 
the Commission, be entitled to speak to matters 
contained in the minutes of the decision and the 
Commission may, after hearing the parties, vary the 
terms of those minutes before they are delivered as the 
decision of the Commission." 
Section 36 provides: 

"36. Every decision of the Commission shall— 
(a) be sealed with the seal of the Commission; 
(b) be deposited in the office of the Registrar; 

and 
(c) be open to inspection without charge during 

office hours by any person interested." 
Special provision is made for the time at which an 

"award", which is included in the definition of the 
expression "decision" in s 7, is to operate. By s 39, an 
award comes into operation on the day on which it is 
"delivered", or on such later date as the Commission 
determines and declares when delivering the award—see 
sub-s (3) as to the giving of retrospective effect to the whole 
or any part of an award. It must, however, be kept in mind 
that s 34(1) contemplates the signing of the award before its 
delivery. See also the procedure laid down with respect to 
decisions of Boards of Reference in s 48(9) and (10). 

By s 49(7), the decision of the Full Bench is required to 
be signed and delivered by the President. This is the 
provision filling the apparent gap in s 34, to which both 
Brinsden J and I referred in McCorry's case. 

In McCorry's case, at 1002, Brinsden J concluded, after 
a consideration of the provisions of the Act, that "the 
decision of a Commission shall be contained in the order of 
the Commission signed and delivered, the delivery being the 
depository of it in die office of the Registrar. Upon the latter 
event happening the decision of the Full Bench and/or the 
Commission or the Commission in Court Session has been 
pronounced". 

My conclusion in that case was expressed at 1003 as 
follows: 

"In my opinion, ss 34,35 and 36 make it sufficiently 
clear that the "decision" of the Commission is a 
document. It is to be "signed and delivered". Before 
delivery, it is to be drawn up in the form of minutes, 
the minutes as varied are to be delivered as the decision 
of the Commission and the decision is to be sealed, 
deposited in the office of the Registrar and be open to 
inspection. It is therefore, in my view, the date of the 
document which is the critical date." 

[It is to be noted that there is a typographical error in the 
report of my judgment A new sentence commences after 
"delivered" in the third line.] 

Rowland J did not express an opinion on this question. 
In The Construction Mining and Energy Workers' Union 

of Australia—Western Australian Branch v The United 
Furniture Trades Industrial Union of Workers, WA (1990) 
70 WAIG 3913, Rowland J, at 3914, held that, until there 
is a decision which is in the form and has been processed 
as has been provided by s 36, there is no decision upon 
which s 90 can operate. Nicholson J was of the view that 
the word "decision" as used in s 90(1) refers to a decision 
complying with the requirements of ss 34, 35 and 36 (at 
3915). Walsh J was of the view that the decision from which 
an appeal lies pursuant to s 90(1) is "the written document 
which has been delivered as the decision of the Commission 
and which has been sealed and deposited in the office of the 
Registrar and made open for inspection" (at 391). 

The appellant addressed various arguments to us based 
upon the nature of the relief contemplated in s 44(6)(ba); but 
the arguments overlooked the fact that this provision was 
introduced by later amendment into an existing statutory 
framework. Its introduction could not alter the meaning of 



provisions which had long been in the Act Assistance was 
also sought to be obtained by reference to the rules relating 
to the times from which injunctions granted by courts of 
unlimited jurisdiction take effect. The Commission is, 
however, a court of limited jurisdiction. It has no inherent 
jurisdiction. Nor has it any applicable provision equivalent 
to O 42 r 2 of the Rules of the Supreme Court. 

As I endeavoured to make clear in McCorry's case, in my 
opinion, a decision (which is defined to include an order) 
under the Act, except, perhaps, an oral order in conciliation 
proceedings under s 32(4), is a document Until an oral order 
is put into the form of a document and signed and delivered, 
there is no order—cf Holtby v Hodgson (1889) 24 QBD103, 
at 107, per Lord Esher MR. Until that time there remains 
something to be done to perfect it. There is no general power 
to be found in the Act to make orders apply retrospectively. 
Whether a signed order, which has been delivered, still 
requires compliance with s 36, remains, for me, an open 
question. The answer to it may depend, to some extent, upon 
the meaning of the word "delivered" in this context. 
Nevertheless, it is clear that the Act requires "delivery" of 
the document after it has been signed. In McCorry's case, 
the signing, sealing and depositing of the document in the 
office of the Registrar all appear to have taken place on the 
same day. Having regard to the opening words of s 36 and 
to para (c), which requires that a decision be open to 
inspection, it may well be that the section merely addresses 
formalities to be complied with after the decision has been 
perfected. In contrast to ss 34 and 35, s 36 refers to "every 
decision" and not "the decision". And it may well be that 
"delivery" of a decision by a Commissioner requires no 
more than the evincing of an intention, after signature, to 
have it operate (cf delivery of deeds, 12 Halsbury's Laws 
of England, 4th ed, para 1329). No suggestion was put 
before us, however, that if s 36 did not have to be complied 
with before the order came into effect, it would make any 
difference in the present case. The information we were 
given as to the normal procedure after orders have been 
signed strongly suggests that it would not, because, as in 
McCorry's case, the signing of the order and its depositing 
with the Registrar were likely to have occurred on the same 
day. 

In my opinion, at the time when it is alleged that the 
respondents failed to take the steps required by the order, 
there was no breach of an existing order. The order's 
subsequent reduction into writing, its signature and delivery 
did not give it retrospective effect. For these reasons, I 
would dismiss this appeal. 

It may be useful to add that, in my view, an order made 
under s 32(3)(c) of the Act, as I have indicated, may stand 
in a different position from other orders made under die Act. 
Such an order is expressly excluded from the provisions of 
s 35(1) and it may well be that s 32(4)(a) proceeds on the 
basis that the order operates before it is reduced to writing, 
in that it directs the Commission, if it gives an order orally 
under sub-s 3, to reduce the order to writing as soon as is 
practicable thereafter. Sub-section 4(b) also contemplates an 
oral order. But the present problem does not arise in relation 
to an order made under s 32. 

For reasons which are not readily apparent, although s 44 
was amended, following decisions of this Court in relation 
to the Robe River disputes in 1986, by the incorporation of 
s 44(6)(ba) and (bb), adopting in effect s 32(3)(c) and (d), 
it did not include the equivalent of s 32(4) and it did not 
exclude orders made under s 44 from the operation of s 35 
as had been done in relation to s 32. One may speculate as 
to why the legislature did not do so, but the fact remains that 
it did not. 

The construction of the Act which I favour need not lead 
to any practical difficulties, particularly if s 36 is not 
required to be complied with. It is simply a matter of the 
order's being recorded in writing, signed by the appropriate 
person and delivered so as to have it operate. The difficulty 
arose in this case because the Commissioner, no doubt 
inadvertently, did not take the necessary steps to perfect his 
order as soon as it had been orally pronounced. 

If there are any difficulties, it will be for the legislature 
to address them. The issue has been addressed in other 
States—see, for example, the Interim Rules of the Industrial 
Relations Commission, made under the Industrial Relations 
Act 1991 of New South Wales, with its definition of "date 
of decision", and compare r 26(1) of the Rules of the 
Employee Relations Commission of Victoria, which re- 
quires decisions, orders or awards by the Commission to be 
in writing and signed by a member of the Commission. The 
instrument must bear the date on which it is signed. Subject 
to any question as to "delivery", r 26(1) appears to me to 
reflect the true position in this State. It may, however, be 
desirable to spell out in positive terms from when an order 
operates. 

ROWLAND! 
This is an appeal from a decision of the Full Bench 

dismissing as incompetent enforcement proceedings said to 
be in breach of an order dated 19 June 1992 made by 
Commissioner Fielding in the course of conciliation 
conferences which had been convened on the application of 
Hamersley Iron Proprietary Limited. The Commissioner's 
order, although made on 19 June 1992, was not in fact 
processed in the Registry of the Commission, pursuant to s 
36, until several months later. It was the respondent's 
submission, both before the Full Bench and this Court, that 
the order of 19 June 1992, because it was not deposited in 
the Registry until 23 September 1992, did not have any 
effect until that date, and the alleged breaches of the order 
occurred well before that date. 

All parties before the Full Bench, and before us, dealt with 
the order made by the learned Commissioner on the basis 
that it was an interim order made pursuant to s 44(6) of the 
Industrial Relations Act and, in particular, it appears that the 
relevant sub-section was sub-s (ba)(i). I pause to note that 
that provision was introduced into s 44 in 1987 as a 
consequence of comments made by this Court in Robe River 
Iron Associates v Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia (1987) 67 WAIG 
315. That was a case of an application under s 44 that started 
as a compulsory conference but, pursuant to s 44(9), was 
referred to the Full Bench for arbitration. This Court in that 
case held that, on such an arbitration, the Full Bench did not 
have power to make an interim or interlocutory order 
pending the determination of the arbitration. In the result, 
s 44 was amended to give the Commission power to make 
interim orders in all circumstances. Accordingly, the 
provisions of that sub-section, which mirrored precisely the 
provisions contained in s 32(3) of the Act, were incorporated 
into s 44. 

It is to be noted that when s 44 was amended, however, 
the provisions contained in s 32(4) were not expressly 
incorporated into s 44. Nor was an order under s 44(6) 
excluded, as was an order under s 32 from the requirements 
of s 34. By s 32(4): 

"32(4) The Commission shallh 
(a) if it gives or makes a direction, order or 

declaration orally under subsection (3), re- 
duce the direction, order or declaration to 
writing as soon as is practicable thereafter; 

(b) preface each direction, order or declaration 
given or made by it under section (3)— 

(i) if so given or made in writing, at the 
time of that giving or making; or 

(ii) if so given or made orally, at the time 
of the reduction of that direction, order 
or declaration to writing, without a 
preamble in writing setting out the 
circumstances which led to the giving or 
making of that direction, order or decla- 
ration; and 

(c) make the text of each direction, order or 
declaration given or made by it under 
subsection (3) and of the preamble thereto 
available to the parties as soon as is 
practicable after that giving or making." 



1490 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

By s 34, orders under the Act, other than those under s 
32, required the production of a minute before delivery. 

It seems to me that it is arguable that it may have been 
an oversight that the provisions of s 32(4), and the 
exemption under s 34, were not expressly made applicable 
to an interlocutory order under s 44. It may even be arguable 
that such an order, by necessary implication, has immediate 
effect once it is, to use a neutral word, pronounced—see R 
v Forbes; ex parte Bevan (1972) 127 CLR 1, at 7, per 
Menzies J. 

If that is so, then it is arguable that an interim order made 
under either s 32 or s 44 may have immediate effect and that 
the decisions in both McCorry v Como Investments Pty Ltd 
(1989) 69 WAIG 1000 and The Construction Mining and 
Energy Workers Union of Australia Western Australia 
Branch v The United Furniture Trades Industrial Union of 
Workers, WA (1990) 70 WAIG 3913 may be distinguished. 

The matter was not argued on this basis. The argument 
may be faulty. Section 36, which has not been amended, 
requires that every decision shall be deposited in the office 
of the Registrar. It is difficult to understand why there 
should be any delay in registering interim orders in these 
days of electronic transmission of documents or their 
contents. In view of the delay that has now occurred, and 
because the argument to justify the appeal can only succeed 
on an inference that these are drafting slips, I would dismiss 
the appeal generally for the reasons given by Kennedy J and 
because the earlier decisions of this Court have not been 
distinguished from the present facts. The matter should more 
properly be left to the legislature if the intent is to exclude 
interim orders from the requisite formalities. 

FRANKLYN J 
The relevant facts and the relevant provisions of ss34, 35 

and 36 of the Industrial Relations Act ("the Act") and the 
order the subject of this appeal are set out in the reasons for 
decision of Kennedy J and it is unnecessary that I repeat 
them. 

The order in question was made on 19 June 1992 pursuant 
to the powers conferred on the Commissioner by s 44(6)(ba) 
which provides— 

"44. (6) The Commission may, at or in relation to a 
conference under this section, make such suggestions 
and give such directions as it considers appropriate and, 
without limiting the generality of the foregoing may— 

(a) ... 
(b) ... 

(ba) with respect to industrial matters, give such 
directions and make such orders as will in the 
opinion of the Commission— 

(i) prevent the deterioration of industrial 
relations in respect of the matter in 
question until conciliation or arbitration 
has resolved that matter; 

(ii) enable conciliation or arbitration to 
resolve the question; or 

(iii) encourage the parties to exchange or 
divulge attitudes or information which 
in the opinion of the Commission would 
assist in the resolution of the matter in 
question; ..." 

Section 44 is concerned with compulsory conferences 
convened by summons by a Commissioner, either on his 
own motion or on the application of (i) any organisation, 
association or employer; (ii) the Minister; or (iii) an 
employee in respect of a dispute relating to long service 
leave. That the order made was pursuant to that section is 
clear from the recitals to the formal order dated 19 June 1992 
signed by the Commissioner who constituted the Commis- 
sion for the purposes of the compulsory conference. It 
required that industrial action cease and that the unions and 
their officials take all necessary steps to ensure that it ceased 
by 2300 hours on 23 June 1992 at Dampier and 0001 hours 
on 21 June 1992 at Tom Price and Paraburdoo and that 
thereafter the union members refrain from further industrial 

action until revocation of the order. The urgent nature of the 
order is apparent from its terms. It is reasonable to assume 
that the reason why the dates and times for cessation of 
industrial action it provided for were fixed, was to give time 
for its terms to be made known to the parties affected 
thereby and particularly the workers and relevant officials 
at Dampier, Tom Price and Paraburdoo. It is not suggested 
that such orders could not be validly made. 

Section 44(6)(ba) together with ss44(6)(bb), (5)(a) and 
(6a) were introduced into the Act by amending Act No 119 
of 1987 and relevantly came into operation on 4 March 
1988. Its introduction resulted from decisions of the 
Industrial Appeal Court dated respectively 5 September 
1986 and 13 November 1986 given in the matters of Robe 
River Iron Associates v AMWUSU of WA and Ors, 66 
WAIG 1553 "Robe River Iron Associates v Amalgamated 
Metal Workers and Shipwrights Union of Western Austra- 
lia; and Ors, 66 WAIG 1553 " and Robe River Iron 
Associates v FEDFU of WA, 67 WAIG 315 "Robe River 
Iron Associates v Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, 67 WAIG 315" the 
effect of which was to find that although s 32 conferred on 
the Commission power to make interim orders in the case 
of industrial matters referred to it for conciliation under that 
section, s 44 conferred no similar power in respect of a 
compulsory conference convened under it. As was made 
clear by the Second Reading Speech on the Second Reading 
of the Bill introducing the amending Act, it was effected to 
inter alia remedy that lack. I quote the relevant passage from 
the Second Reading Speech: 

"This package of amendments, in essence, extends, 
clarifies, and improves the procedures and jurisdiction 
of the Industrial Relations Commission, its constituent 
parts, and the Industrial Appeals Court to enable the 
conciliation and arbitration processes to function more 
expeditiously to the mutual benefit of all parties 
concerned. 

It has been a prime target of this Government to 
address the problem of lost productivity due to 
industrial disputation, and our record of achievement 
in substantially reducing the number of work days lost 
on this ground is irrefutable. In furtherance of our 
policy in this area, we have in these amendments 
sought to speed up the process of dealing with claims, 
including more flexible advertising procedures, and we 
have widened the powers of the commission in dealing 
with disputes, to prevent the parties from continuing 
with provocative action likely to escalate a dispute, 
pending determination of the issues by the commission. 
These proposals in no way imply any criticism of the 
commission. That body serves the State extremely well 
in the field of industrial relations. But as a result of the 
now famous Robe River dispute, subsequent decisions 
of the Industrial Appeals Court have revealed short- 
comings in the extent of the commission's powers to 
make interim orders against parties continuing to 
inflame situations during the dispute-settling process. 
It was agreed by all parties involved in the tripartite 
consultations that the commission must have wide 
powers in order to be able to deal with the cause while 
at the same time controlling the symptoms of disputa- 
tion. The proposed amendments to section 44 of the 
Industrial Relations Act will give the commission these 
necessary powers". (See Hansard 12 November 1987 
at 4797). 

Section 44(6)(ba) and (bb) are respectively in virtually 
identical terms to s 32(3)(c) and (d) as they were at the time 
of those decisions and still are, and that fact, considered with 
the Second Reading Speech, makes clear, in my opinion, 
that the legislative intention is that, on a compulsory 
conference under s 44, the Commission constituted by the 
Commissioner convening that conference shall have the 
same power to give directions and make interim orders as 
that which can be exercised by the Commission pursuant to 
s 32(3) in respect of a reference to it under that section. 
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The amendments however did not introduce into s 44 any 
provision similar to that of s 32(4) which provides as 
follows— 

"32. (4) The Commission shall— 
(a) if it gives or makes a direction, order or 

declaration orally under subsection (3), re- 
duce the direction, order or declaration to 
writing as soon as is practicable thereafter; 

(b) preface each direction, order or declaration 
given or made by it under subsection (3)- 

(i) if so given or made in writing, at the 
time of that giving or making, or 

(ii) if so given or made orally, at the time 
of the reduction of that direction, order 
or declaration to writing, with a pream- 
ble in writing setting out the circum- 
stances which led to the giving or 
making of that direction, order or decla- 
ration; and 

(c) make the text of each direction, order or 
declaration given or made by it under 
subsection (3) and of the preamble thereto 
available to the parties as soon as is 
practicable after that giving or making." 

Nor was there an amendment to s 35 of the Act (which 
excludes from its operation "a direction, order or declara- 
tion under section 32'') nor any other amendment to exclude 
from the operation of s35 a direction, order or declaration 
under s 44 as amended by the amending Act. That such 
amendments were not made was, I suspect, the result of 
either accident or error. 

The application of s 35 to orders made under s 44(6)(ba) 
must necessarily inhibit the expedition of the conciliation 
and arbitration processes and, at least until its requirements 
are met, delay the effect of interim orders authorised to be 
made, as the Second Reading Speech put it, "to prevent the 
parties from continuing with provocative action likely to 
escalate a dispute, pending determination of the issues by 
the commission". The wording of the recitals to the Order 
dated 19 June makes it abundantly clear, in my opinion, that 
such was the purpose of the order made that date. The delay 
and its possible effects as identified in the Second Reading 
Speech are avoided in the case of interim orders etc made 
under s 32(3) by its exclusion from the effects of s 35. 

Section 32(4)(a) and (b) make clear that it is the 
legislative intent that any direction, order or declaration 
under s 32(3) may be ' 'given or made" orally. Section 32(4) 
accepts that power to make an oral order attaches to s 32(3). 
That such an oral direction may be "given" and an oral 
declaration or order "made" leads inevitably, in my view, 
to the conclusion that such direction, declaration or order is 
to have effect when given or made as the case may be, as 
otherwise the provisions of s 32(4) would be pointless. It is 
consistent with the purpose apparent in s 32(1), (2) and (3) 
and, for present purposes, specifically (3)(c), that directions 
and interim orders made under s 32(3)(c) may be oral if in 
the opinion of the Commission they will achieve the 
authorised purpose for which they are made. It is also 
consistent with the need for such an order to have immediate 
effect if that is the Commissioner's opinion for the purposes 
of s 32(3)(c). The conditions under which a conference is 
held (or, if otherwise than at a conference, under which the 
direction, order or declaration is given or made), may well 
be such as to make immediate reduction into writing 
impracticable, a situation it would seem accepted and 
envisaged by the legislature in s 32(4). It is common 
knowledge that conferences, whether under ss 32 or 44, are 
not infrequently held in places remote from the office of the 
Registrar and the courtrooms of the Commission, where 
facilities are limited, where immediate or even early access 
to that office is impossible and where and in circumstances 
under which reduction into writing might also be difficult 
if not impracticable. The difficulties which emerge if s 35 
were to apply are obvious. 

Having regard to the purposes of the said amendments to 
s 44 as evidenced by the Second Reading Speech to which 
I have referred and that the powers conferred by the 

amendment on the Commissioner constituting the Commis- 
sion conducting the compulsory conference are in identical 
terms to those conferred on the Commission by s 32(3)(c) 
and (d) it follows, in my opinion, that the power to make 
an interim order under s 44(6)(ba) is identical to the power 
under s 32(3)(c) and includes the power to make an oral 
order which has effect when so made. That no provision 
similar to s 32(4) was introduced into s 44 in my opinion 
does not affect that conclusion as that provision has nothing 
to do with the conferral of the power, being concerned only 
with subsequent obligations. It may well have been 
considered unnecessary to introduce an equivalent provision 
in respect of orders made at a compulsory conference under 
s 44 or the omission might have been an oversight. In my 
opinion however, for the reasons above, the clear intention 
of the legislature in enacting s 44(6)(ba) is that the 
Commission has power thereunder to make valid oral 
interim orders which take effect from the time when so 
made. 

Having regard to the arguments advanced before us and 
the reliance therein on the decisions of this Court differently 
constituted in McCorry v Como Investments Pty Ltd (1989) 
69 WAIG 1000 "McCorry v Como Investments Pty Ltd 
(1989) 69 WAIG 1000" it is necessary to give consideration 
to the effect of ss 34, 35, 36 of the Act and the facts of this 
case. 

The Act defines "decision" as follows— 
"In this Act, unless the contrary intention appears— 

'decision' includes award, order, declaration or 
finding." (Underlining added). 

"Finding" is defined, "unless the contrary intention 
appears", to mean "a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate". Consequently, "unless the contrary 
intention appears", an order made pursuant to either s 32(3) 
or s 44(6)(ba) would be a "decision" for the purposes of ss 
34, 35 and 36. For the reasons that I have earlier given, in 
my opinion the Act does express a contrary intention, at least 
in respect of orders made under both s 32(3) and s 44(6)(ba). 
It follows that, in my opinion, an order under s 44(6)(ba) and 
indeed one under s 32(3)(c) is not a "decision" to which 
either of ss 34 or 35 of the Act applies and is excluded from 
the operation of those sections. Although s 34 makes no 
express exclusion of either of those provisions, s 35 excludes 
from its operation "a direction, order or declaration under 
s32" which exclusion might well give rise to the query why, 
if my reasoning is correct, directions, orders and declara- 
tions under s 44(6)(ba) are not also expressly excluded 
therefrom. As already suggested, that would seem to be an 
oversight at the time of the amendment to s 44. Whilst one 
looks for consistency in the provisions of the Act it is the 
experience of this Court that inconsistencies in its provisions 
are not unusual. One might as well ask why the oral order 
contemplated by s 32(3) is not expressly excluded from the 
provisions of s 34, which on its face, requires the decision 
to be in a certain form and "in every case" signed and 
delivered, an impossibility in the case of an effective oral 
order if delivery can only be effected after signing and if that 
delivery is essential to the operation of the order. The 
provisions of s 32(4) contemplate a situation quite at odds 
with that contemplated by s 34. The answer, in my view, is 
that if oral orders are not decisions for the purposes of s 34 
then they are also not decisions for the purposes of s 35 and 
the exclusion from the operation of s 35 of orders etc under 
s 32 with no similar exclusion in respect of s 44(6) matters 
not. The effect is that s 35 can have effect only in respect 
of directions, orders and declarations which are not made 
orally or not expressly excluded from its operation. Some 
limited support for this view can arguably be found in the 
use of the expression "the decision" in each of ss 34 and 
35 and the expression "every decision" in s 36. There is no 
obvious reason for that difference in expression. The use of 
the latter suggests that s 36 is intended to apply to a wider 
range of decisions than ss 34 and 35. There is nothing in s 
36 to relate it to the delivery or date of effectiveness of the 
decisions to which it refers. Its provisions suggest, however, 
that even oral decisions must in the end be reduced into 
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writing and recorded as there provided. That difference in 
expression is an inconsistency which lays its effect open to 
argument. It is of some interest to note, even if only to 
demonstrate another of the inconsistencies with which the 
Act is bedevilled, that the statement in s 35 that "the 
decision of the Commission, except a direction, order or 
declaration under section 32 or an order for dismissal 
shall..." (underlining added) identifies as a decision of the 
Commission a "direction", although that word is not 
included in the definition of either "decision" or "finding". 

The provisions of ss 34, 35, and 36 were considered by 
this Court in 1989 in McCorry (supra). That case concerned 
an appeal to this Court under s 90 against the dismissal by 
the Full Bench of two applications under s 27 of the Act and 
involved the preliminary question whether the appeal was 
incompetent by reason of being out of time. The Act requires 
that it be instituted within 21 days of the date of the decision. 
On 1 December 1988, the Full Bench had orally stated that 
the application would be dismissed but its formal written 
order, bearing date 1 December 1988, was not lodged at the 
office of the Registry until 23 December 1988. Kennedy J 
has set out in his reasons in the present case the way in which 
the respective members of the Court dealt with that issue. 
In brief, Brinsden J concluded that there is no "decision" 
for the purposes of s 90 until the written document 
containing it, signed and sealed, is deposited in the office 
of the Registrar. Kennedy J was of the view that there is no 
decision until it is contained in a document signed and 
delivered and drew attention to what was required of 
decisions by s 35. He expressed his conclusion that "it is 
the date of the document which is the critical date". As I 
understand his reasons, he left open the question whether 
compliance with s 36 was necessary to effect delivery. 
Rowland J expressed no opinion on the question. However, 
in a subsequent matter—The CMEWU v UFTIUW (1990) 
70 WAIG 3913 "The Construction Mining, & Energy 
Workers' Union of Australia— Western Australian Branch 
v The United Furniture Trades Industrial Union of Workers, 
WA (1990) 70 WAIG 3913"—also dealing with the 
question whether, in the absence of a formal order, there was 
a decision for the purposes of s 90, he held that there must 
be "a document that can be identified as a decision before 
the 'decision' can be appealed" and that, "as the finding 
was not processed in the way provided for in ss 34 and 36 
it was not a 'decision' which can be the subject of an appeal 
under s 90." It does not seem to me that Rowland J there 
concluded that if s 34 were complied with there was no 
decision unless s 36 was also complied with. Kennedy J in 
his present reasons has identified the conclusions of 
Nicholson and Walsh JJ in that matter, each of which clearly 
include the necessity for compliance with ss 34 and 36 for 
there to be an appealable decision under s 90. As is obvious 
neither of those cases was concerned with the question 
whether an interim order under s 44(6)(ba) is a decision for 
the purposes of s 34 or whether it must comply with both 
or either of ss 34 and 36 and I would restrict their effect to 
their own facts. 

Subsequent to its announcement, the order made by the 
Commissioner on 19 June 1992 was drawn up as a formal 
order dated 19 June 1992 signed by the Commissioner, and 
was, it seems from the date stamp it bears, deposited in the 
office of the Registrar on 23 September 1992. Section 44(13) 
applies the provisions of s 39 with "necessary modifica- 
tions" to an order made under s 44. Section 39 provides that 
an award (which by definition is a 'decision' "unless the 
contrary intention appears") comes into operation on the 
day on which it is delivered or such later date as the 
Commission determines and declares when delivering the 
award. It also provides that if the parties so agree or if in 
the Commission's opinion there are special circumstances, 
the Commission may, by its award, give it retrospective 
effect. The application of the provisions of s 39, necessarily 
modified, to the order of 19 June 1992 is to provide that such 
order came into effect on the date it was delivered and that, 
in my view is the case whether the order, when made, was 
oral or in writing. 

The Act makes no express provision as to when a decision 
is or is deemed to be delivered. In my opinion, some limited 

assistance can be obtained from the use of the word 
"delivered" as applied to deeds. Indeed that was the 
approach adopted by Brinsden J in McCorry (supra). No 
special form or observance is necessary for delivery of a 
deed and its delivery may be by words or conduct. It is not 
necessary that there be a delivety in the sense of a formal 
handing over. "What is essential is that the party whose 
deed the document is expressed to be...shall by words or 
conduct expressly or impliedly acknowledge his inten- 
tion...". (HaJsbury Laws of England (4th ed) vol 12 at 523). 
Any further analogy to the requirements necessary to perfect 
a deed are, in my opinion, unhelpful, the law in relation to 
deeds being vastly different. The Shorter Oxford English 
Dictionary includes amongst the meanings it attributes at 
law to the word "deliver" the following; "give out in 
words, utter, recite, pronounce (judgment etc)". In Stroud's 
Judicial Dictionary (4th ed) at 730 it is set out against the 
word "Deliver"; "(1) An award may be 'delivered' without 
being in writing (Blundell v Brettagh 17 VES 240). 
Reference to the same effect is also there made on the 
authority of Gates v Bromil 1 SALK 75. In my opinion, for 
the purposes of the Act a decision is delivered when the 
person making that decision, by some act or word, indicates 
to the parties his intention that it take effect. That is then 
the date of the decision for the purposes of s 49. If it is an 
oral decision made pursuant to s 32(3) or s 44(6)(ba) or (bb) 
it is delivered when so given or made. If it is a decision to 
which s 34 applies it must be in writing and signed. It is then 
to be delivered. Delivery by depositing the order in the office 
of the Registrar, which was the view of Brinsden J in 
McCorry (supra), would seem to be not directed to the 
parties to the relevant concUiation conference but rather to 
recording the decision and making it available for perusal 
by the public. What procedure is required to give effect to 
the requirements of s 36 is not clear. The Act is silent and 
it seems that there is no rule dealing with it. Counsels' 
understanding is that when an order is prepared in written 
form and signed by the Commission it is made available to 
be picked up by the staff of the office of the Registrar which 
then attends to its sealing and the depositing of it in the 
Registrar's office. That procedure does not raise any 
suggestion, in my view, that any written decision of the 
Commission cannot be delivered until those things have 
been done. They would seem to have nothing to do with 
delivery of the decision. 

Section 12 of the Act provides that the Commission is a 
Court of Record, that it has an official seal, and that all 
courts, judges and persons acting judicially shall take 
judicial notice of that seal affixed to a document and assume 
it to have been duly so affixed. As is pointed out in Halsbury 
Laws of England (4th ed) para 709, the proceedings of a 
court of record preserved in its archives are called 'records' 
and are conclusive evidence of what is recorded there. The 
effect of the affixing of the seal to a decision of the 
Commission appears to be no more than that judicial notice 
shall thereafter be taken of it. The sealing thus has 
evidentiary effect but there is nothing in the Act or, so far 
as I can ascertain, at law generally which requires the seal 
of a court of record to be affixed to an order or other decision 
of that court before it can have validity or effect. Nor in my 
opinion does the requirement of s 36 that the decision be 
deposited in the office of the Registrar lead to the conclusion 
that that is a necessary pre-requisite to the validity and 
effectiveness of the decision. In my opinion, s 36 is 
concerned with no more than the recording of the decision 
in the records of the Commission, that the decision shall be 
the subject of judicial notice and that it shall be available 
to the public for inspection. In my opinion, to construe the 
Act so as to make compliance with s 36 a condition of the 
enforceability of an order made under s 44(6)(ba) or (bb) or 
s 32(3)(c) and (d) would not promote the purpose or object 
of any of those provisions and in particular those of s 44(6) 
as clearly stated in the Second Reading Speech to which I 
have referred. Applying s 18 of the Interpretation Act I do 
not so construe die Act. In my view, compliance with s 36 
has no relevance to delivery of any decision under the Act 
and indeed would appear to assume prior delivery. To that 
extent I respectfully disagree with the decision of Brinsden 
J in McCorry. 



There is no evidence before us as to when the formal order 
dated 19 June 1992 signed by the Commissioner constituting 
the Commission was in fact signed and dated by him. What 
is clear, however, is that he made the order in the course of 
the s 44 conference proceedings and it seems not to be in 
contest that the parties to that conference were then aware 
of its terms. That being so, there is no reason to conclude 
otherwise than that the order was delivered when orally 
announced. I would add that even were it the case that, to 
have effect, the order required to be in writing and then 
delivered in some other way, I would see no reason to 
presume, merely because the document bears the Registry 
Office date stamp 23 September 1992 that there was a delay 
between 19 June 1992 and that date in registering the order 
or that, if there was, it was not signed and delivered on 19 
June. There is simply no evidence to support either 
conclusion. Having regard to the nature of the order, that it 
was an interim order given for the purposes of s 44(6)(ba) 
and to take early effect, I would presume, in the absence of 
evidence to the contrary, that it was signed and delivered on 
the date it bears and give effect to it accordingly. However, 
as earlier indicated, in my opinion, it was delivered at the 
time that it was orally made and had effect and is 
enforceable from that time. 

For the above reasons, I would allow the appeal. 
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KENNEDY J 
I have had the advantage of reading in draft the reasons 

to be published by Franklyn and Anderson JJ. For the 
reasons which their Honours give, I have concluded that this 
Court should not now overrule its decision in Robe River 
Iron Associates v. Association of Draughting, Supervisory 
and Tfechnical Employees of Western Australia (1987) 68 
WAIG 11 (Pepler's case), a decision which has been 
followed by this Court on two occasions, in Kounis Metal 
Industries Pty Ltd v. Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 
(1992) 73 WAIG 14 and Coles Myer Ltd t/as Coles 
Supermarkets v. Coppin (1993) 73 WAIG 1754, and which 
has been applied in die Industrial Relations Commission. 

As I observed in Pepler's case, at 17, my conclusion in 
that case was not one which I had reached without difficulty. 
I then expressed the view that if the Parliament desired the 
Commission to have the power which is now contended for, 
it should legislate to that effect, as indeed it had already done 
in the limited context of s 961 of the Industrial Relations Act 
1979. Notwithstanding the practice in other States of making 
specific provision in die relevant legislation for the exercise 
of the power in question, Parliament has not seen fit to act. 
On the contrary, by s 23A of the Act, inserted by the 
Industrial Relations Amendment Act 1993, Parliament has 
effectively accepted the decision in Pepler's case, albeit 
with one slight modification, which confers an express 
power on the Commission, where an employer fails to 
comply with an order to reinstate or re-employ a claimant, 
to revoke that order and, in accordance with the section, to 
make an order for the payment of compensation for loss or 
injury caused by the dismissal—see sub-s (3). That section 
is limited to cases where there has been a referral to the 
Commission of a claim by an employee of harsh, oppressive 
or unfair dismissal. If Pepler's case were now to be 
overturned, the present proceedings having been instituted 
by the appellant, a union, the consequence would be that a 
union could secure an award of compensation, without 
reinstatement or re-employment, whilst an employee, acting 
on his own behalf, could not do so unless the employer failed 
to comply with an order for reinstatement or re-employment. 
As to the use of subsequent amendments in the construction 

of legislation, see Grain Elevators Board (Vic) v. Dun- 
munkle Corporation (1946) 73 CLR 70 and Kalwy v. 
Secretary, Department of Social Security (1992) 38 FCR 
295. 

FRANKLYNJ 
I have read the reasons for judgment of Anderson J with 

which I agree. Like him I am of the view that the appellant 
has raised cogent arguments in support of its submission that 
Pepler's Case 68 WAIG 11 "Pepler's Case 68 WAIG 11" 
be overruled. They are not so persuasive however as to 
reveal that the decision was plainly wrong. The issue they 
raise is one of construction. The decision in that case was 
given in 1987 after argument by experienced counsel and 
with carefully considered reasons by the individual mem- 
bers of the Court. It has since been followed on a 
considerable number of occasions. It is a decision upon 
which, no doubt, persons and organisations have since 
arranged their affairs. It would seem to have legislative 
acceptance, no attempt having been made to legislate so as 
to remove or alter its effect, although numerous other 
amendments to the Industrial Relations Act 1979 have since 
been enacted. It cannot be said to result in injustice in that 
compensation for unfair dismissal may still be obtained 
through the courts. It seems to me that in those circum- 
stances the need to have certainty in the law and to protect 
the integrity of acts and transactions which have taken place 
in reliance upon it require that it not be departed from. All 
of those circumstances were accepted as reasons why a 
previous decision of a court should not be overruled in Jones 
v. Secretary of State for Social Services (1972) AC 94 
"Jones v. Secretary of State for Social Services (1972) AC 
944". It was there also said by the majority that the power 
to overrule is to be used sparingly and will rarely be used 
to reconsider the construction of a statute (Lord Reid at 966, 
Lord Morris of Borth-Y-Gest at 973, Lord Wilberforce at 
995, Lord Pearson at 996, Lord Simon of Glaisdale at 1024). 
The same attitude to earlier decisions and specifically to 
decisions based on statutory construction was demonstrated 
by the High Court in Geelong Harbour Trust Commissioners 
v. Gibbs, Bright and Co (1970) 122 CLR 504 "Geelong 
Harbour Trust Commissioners v. Gibbs, Bright and Co 
(1970) 122 CLR 504" (see McTieman and Menzies JJ at 
517 and 518). Hie need to maintain consistency in the law 
is emphasised in the reasons for decision in Queensland v. 
The Commonwealth (1977) 139 CLR 585 "Queensland v. 
The Commonwealth (1977) 139 CLR 585", where, al- 
though a majority considered the decision under considera- 
tion—(Western Australia v. Commonwealth (1975) 134 
CLR 201 "Western Australia v. Commonwealth (1975) 134 
CLR 201")—to be wrong, the court refused to overrule it. 
In that case Gibbs J said at 599: 

"It would be futile to attempt to state any succinct 
general principle by which the Court should be guided 
in deciding whether to overrule an earlier decision of 
its own. Some cases may be clear enough. On the one 
hand the Court would be slow to disturb a decision 
which applied a principle that had been carefully 
worked out in a succession of cases, and had been more 
than once reaffirmed. On the other hand, a judgment 
which had been given per incuriam, and was in conflict 
with some other decision of the Court, or with some 
well-established principle, might be readily reviewed.'' 

It is also important, I think, to point out, as was done in 
Queensland v. The Commonwealth (supra) by Mason and 
Stephen JJ, that the fact that a court might disagree with an 
earlier decision of the Court, differently constituted, does 
not in every case mean that the earlier decision was wrong. 
As Stephen J said at 603: 

"The case was very much one upon which different 
minds might reach different conclusions, no one view 
being inherently entitled to any pre-eminence as 
conforming better than others to principle or to 
precedent." 

The present case is, in my view, such a case and it cannot 
be said that the statute was obviously misconstrued in 
Pepler's Case or that the decision is plainly wrong. It is 
consequently not such a case as was considered in 
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Babaniaris v. Lutony Fashions Pty Ltd (1987) 163 CLR 1 
"Babaniaris v. Lutony Fashions Pty Ltd (1987) 163 CLR 
1". That the attitude of the courts has not changed is clear 
from the statement of Dawson, Toohey and McHugh JJ in 
Nguyen v. Nguyen (1990) 169 CLR 245 at 269 "Nguyen 
v. Nguyen (1990) 169 CLR 245 at 269'' quoted by Anderson 
J. 

I also refer to the article by Lyndel V Prott "When Will 
A Superior Court Overrule Its Own Decision" 52 ALJ 304 
to which I am indebted as identifying a number of the 
relevant decisions. 

I would dismiss the appeal. 

ANDERSONJ 
This is an appeal from a decision of the Full Bench of the 

Industrial Relations Commission upholding an appeal from 
a decision of Senior Commissioner Halliwell ordering the 
respondent employer to pay amounts of $35,800 to each of 
two former employees and $44,300 to another two. The 
Senior Commissioner had made that order after a hearing 
pursuant to s.44 of the Act in which the appellant claimed 
that the four employees had been unfairly dismissed from 
their employment and ought to be reinstated without loss of 
entitlements or alternatively paid compensation. The appeal 
raises again the question of the jurisdiction of the 
Commission, in a reinstatement case, to award compensa- 
tion for unfair dismissal without also ordering re-employ- 
ment. The grounds of appeal effectively invite the court to 
reconsider the line of cases in which the court has held that 
there is no jurisdiction to order an employer to pay money 
in the nature of compensation to former employees who 
have been unfairly dismissed, unless the order is ancillary 
to an order for re-employment. Pepler's Case 68 WAIG 11 
"Pepler's Case 68 WAIG 11"; Kounis Metal Industries Pty 
Ltd v. Transport Worker's Union 73 WAIG 14 "Kounis 
Metal Industries Pty Ltd v. Transport Worker's Union 73 
WAIG 14"; Coles Myer Ltd t/a Coles Supermarkets v. 
Coppin 73 WAIG 1754 "Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin 73 WAIG 1754". 

The respondents business had been to operate a nappy 
service involving the collection and laundering of soiled 
nappies and the supply on hire of clean nappies. The four 
workers concerned had been employed to fold freshly 
laundered nappies by hand. The terms and conditions of 
their employment were governed by the Laundry Workers 
Award No. 29 of 1981 but none of the workers was a 
member of a union. In July 1992 they joined the appellant 
union, which attended at the work place and made what 
appear to have been routine requests for time and wages 
records. Shortly thereafter the union wrote to the respondent 
alleging breaches of the Award relating to the employment 
of the four workers. This was followed by discussions 
between the appellant and respondent that appear to have 
been inconclusive. It was also followed by certain conduct 
by the respondent that caused the four workers to fear for 
their jobs. In the first place the respondent gave a notice to 
all employees that, because of the appellant's activities, 
there would be changes to work conditions. A few days later, 
on 26 August 1992, the respondent notified its employees 
that it required them to enter into fresh contracts of 
employment by signing at the foot of a form of letter of 
employment accompanying the notice "...by the completion 
of work on the 31 August, 1992." The appellant reacted to 
this by lodging an application with the Commission the next 
day, seeking an urgent compulsory conference "...to prevent 
the further deterioration of industrial relations between itself 
and the ... employer." In that application the appellant 
claimed that the proposed fresh contract was unnecessary 
and that it sought to impose harsh and unfair conditions on 
existing employees. The appellant sought an order that the 
respondent be prevented from requiring the workers to sign 
the fresh contract. The following day each of the workers 
was dismissed with two days pay in lieu of notice. The 
application for the compulsory conference was successful 
and a conference was held on the morning of 31 August 
before Senior Commissioner Halliwell. By this time, of 
course, the termination of the employment of the four 
workers had taken effect and this somewhat altered the 

nature of the matters in issue between the parties, at any rate 
as regards the four dismissed workers. 

The conciliation conference before the Senior Commis- 
sioner failed to resolve the controversy and the matter 
proceeded by way of hearing and determination pursuant to 
a direction of the Senior Commissioner under s 44(6)(ba). 
The arbitration thus initiated became rather protracted. The 
issues for determination were set out in a document dated 
1 October 1992 headed ' 'Final Memorandum of Matters For 
Hearing and Determination". As appears from this docu- 
ment the appellant by this time contended that the workers 
had been unfairly dismissed and ought to be reinstated 
without loss of entitlements; alternatively that they should 
be paid compensation "...for their unfair dismissals...". The 
respondent denied that the dismissals had been unfair and 
opposed the claims for reinstatement and compensation. 

Shortly after the dismissals, the respondent disposed of 
its entire business operations to another apparently unrelated 
company in a transaction conceded by the appellant to have 
been genuine. 

The Senior Commissioner found the dismissals to have 
been "harsh and unfair" and, had it been practicable to do 
so, he would have made an order for re-employment. He did 
not, but it is obvious the only reason he did not was because 
it was, as he said, ".. simply not open to the Commission 
at all as the offending employer has gone out of business...". 
He then stated that the only "remedy" available in the 
circumstances was the awarding of "...a payment of 
compensation for the unfair dismissal of the employees from 
their employment." The orders mentioned above were then 
made. On appeal the Full Bench of the Commission held that 
the Commission was bound by the line of decisions in this 
court to which I have referred that are to the effect that an 
award of compensation was beyond jurisdiction unless 
ancillary to a substantive order for reinstatement. The appeal 
was upheld and Senior Commissioner Halliwell's orders 
were quashed. 

When the appellant lodged the s 44 application seeking 
a compulsory conference and when Senior Commissioner 
Halliwell made the order referring the matter to arbitration 
there was in existence an "industrial matter" within the 
meaning of s 23 of the Act. There was a conflict between 
union and employer about matters affecting or relating to the 
work, privileges, rights and duties of the four workers. 
Pursuant to the jurisdiction expressly conferred by s 23 the 
Commission had "...authority to enquire into and deal 
with..." that matter. The termination of the contracts of 
employment of the workers involved in the matter did not 
place the controversy beyond the jurisdiction of the 
Commission. The nature of the dispute between the parties 
(union and employer) changed but the dispute continued and 
did not lose its industrial character. It became a dispute as 
to whether the manner and circumstances of dismissal of the 
workers was industrially unfair. That the Commission has 
power to grant relief or redress, in the exercise of its 
jurisdiction to deal with industrial matters, is not in doubt, 
s 26(2). It is clear that a matter relating to the dismissal of 
a person may be an industrial matter for the purposes of the 
Act. See the definition of "industrial matter" in s 7(c). Quite 
apart from the express recognition of that in the definition 
of "industrial matter" it is anyway not easy to see why the 
continued existence of the industrial matter should necessar- 
ily depend on the continuation of the contract of service. In 
reality a dispute between a union and an employer over the 
rights and privileges of a certain worker or category of 
workers would not often end with the dismissal of that or 
those workers. As Murphy J pointed out in Slonim v. 
Fellows (1984) 154 CLR 505 "Slonim v. Fellows (1984) 
154 CLR 505" at 511-512: 

"The termination of the relationship of employer 
and employee does not preclude the existence of 
industrial claims, matters, and disputes. Industrial 
history shows that many bitter, prolonged and costly 
industrial disputes have occurred when the employ- 
ment has been terminated." 

Once it is accepted that an industrial matter in the form 
of a dispute between a union and an employer may continue 
notwithstanding the dismissal of the particular workers in 
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relation to whose employment the dispute originally arose 
it must be accepted that the jurisdiction of the Commission 
may also survive that dismissal. The doctrine laid down in 
Pepler's Case is not that the authority of the Commission 
ceases with the cessation of the employment, but that there 
is a limitation on the powers of the Commission in such 
circumstances, in the particular way the Commission may 
thereafter "deal" with the matter. Kennedy J put it in the 
following way at page 18 of the report: 

"Furthermore, to deny the power (of the Commis- 
sion) to order compensation...is not to deny the 
Commission the power to deal with the industrial 
matter. It is simply to deny that its power to do so is 
unconstrained in any manner. It may deal with a 
complaint of unfair dismissal in the most appropriate 
manner, by ordering re-employment in an appropriate 
case." 

This must mean that the continuation of the contract of 
service is not a jurisdictional fact. It is not easy to see how 
jurisdiction can be affected by changes to facts upon which 
jurisdiction does not depend although, obviously, particular 
remedies that might be appropriate on a given state of facts 
might not be appropriate should the facts change. 

As long as the jurisdiction of the Commission continues 
in respect to a matter on the ground that it is an industrial 
matter there is much to be said for the view that the 
Commission has full authority to "deal" with it. As to how 
it may be dealt with, by reference to the scope and objects 
of the Act it is apparent that in the case of an industrial 
matter in the form of an industrial dispute over dismissals 
the Commission may deal with it by settling it. It has long 
been accepted that an appropriate method of settlement or 
resolution may be to order re-employment, and payment of 
compensation to those who accept re-employment. It is not 
readily apparent why it should be regarded as always beyond 
power to make orders for compensation to those who are not 
re-employed. Arguably each case should be treated on its 
merits, and the question whether compensation should be 
ordered in a particular case should not depend on whether 
the person is or is not re-employed but only on whether 
compensation is truly ordered for the purpose of resolving 
a matter that is truly an industrial matter, and whether, in 
the particular case, a compensation payment (both of itself 
and as to its amount) is appropriate to the industrial matter 
and has a natural tendency to dispose of the dispute 
comprising the industrial matter. 

There may be cases of alleged unfair dismissal in which 
a determination by the Commission that the worker should 
not be reinstated truly settles the dispute and puts an end to 
the matter such that an attempt by the Commission to 
proceed further by purporting to award compensation would 
be gratuitous and industrially irrelevant. There may be cases 
in which the claim by or on behalf of a dismissed employee 
for compensation has an insufficient industrial character. It 
may be nothing more than the pursuit of a private or 
domestic remedy by an individual rather than a claim having 
some more general industrial ingredient or complexion. 
There may be cases in which the amount of compensation 
awarded is so high as to be beyond what might properly be 
regarded as adequate redress for the element of unfairness 
giving rise to the industrial dispute. But these would be 
reasons why in the particular case the Commission had 
exceeded its authority 

In this case there is no doubt the matter began as an 
industrial matter in the form of a dispute about conditions 
of employment and job security. It was properly before the 
Commission as a matter within jurisdiction. After jurisdic- 
tion had been invoked by the s 44 application the employer 
dismissed the union members concerned. That certainly did 
not resolve the dispute although it necessarily altered the 
way in which the Commission could "deal" with it. For a 
time reinstatement was available as a means of resolving the 
matter. By the time of remedy, however, by reason of the 
actions of the employer in the restructuring of its operations, 
that was not possible. On those facts I do not find it easy 
to see why, in point of principle, the Commission should be 
stopped on jurisdictional grounds from settling the dispute 

by ordering payment of a money sum to the affected persons. 
The salutary and remedial nature of such a determination 
might go beyond the particular workers and affect the 
employer's attitude to the employer/employee relationship 
generally, and the employer's future industrial behaviour, to 
the benefit of its other employees. 

Having said that, however, I think it is now too late for 
us to hold that the Commission does have authority to make 
orders for compensation to dismissed workers who are not 
also re-employed. Pepler's Case is of comparatively long 
standing, and was decided after careful consideration and a 
thorough examination of the question. In this area of law 
there is as much need for certainty and continuity as in any 
other. Even if we were to conclude that a conclusion 
different from the conclusion reached in Pepler's Case is to 
be preferred that would not be a sufficient ground to overrule 
Pepler's Case. The question is by no means free from doubt 
and it cannot be said that Pepler's Case is obviously or 
manifestly wrong, or that the principle established by it goes 
against principles established elsewhere in Australia as 
regards the jurisdictional limits of industrial courts and 
tribunals. And there has been ample opportunity for 
Parliament to change the law. That these are legitimate 
considerations in determining whether to overrule important 
and long-standing judicial precedents is shown by such 
cases as Attorney General (NSW) v. Perpetual Trustee Co 
Ltd (1952) 85 CLR 237 "Attorney General (NSW) v. 
Perpetual Trustee Co Ltd (1952) 85 CLR 237"; Thomas' 
Case (1949) 77 CLR 493 "Thomas' Case (1949) 77 CLR 
493"; Queensland v. The Commonwealth (1977) 139 CLR 
585 "Queensland v. The Commonwealth (1977) 139 CLR 
585" and Nguyen v. Nguyen (1990) 169 CLR 245 "Nguyen 
v. Nguyen (1990) 169 CLR 245". In the last mentioned case 
Dawson, Toohey and McHugh JJ said at p 269: 

"Where a court of appeal holds itself free to depart 
from an earlier decision it should do so cautiously and 
only when compelled to the conclusion that the earlier 
decision is wrong. The occasions upon which the 
departure from previous authority is warranted are 
infrequent and exceptional..." 

For these reasons I would dismiss the appeal. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 17 of 1993. 
In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 
Commission in Matter Numbered 1592 of 1992 dated 27 
July 1993. 

Between: 

The Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

Appellant 
and 

Nappy Happy Hire Pty Ltd Trading as 
Nappy Happy Service. 

Respondent. 
Before: 

MR JUSTICE KENNEDY (PRESIDENT). 
MR JUSTICE FRANKLYN. 
MR JUSTICE ANDERSON. 

14 April 1994. 
Order. 

HAVING heard Mr R.L. LeMiere of Counsel for the 
appellant, and Mr H. Dixon of Counsel for the respondent, 
the Court hereby Orders that the appeal be dismissed. 

JOHN G. CARRIGG, 
Cleric of the Court. 
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out in paragraph (a) of subclause (1) of Clause 20A" shall 
be entitled to severance pay, the amount depending upon the 
length of continuous service by the affected employee. 
Paragraph (l)(a) of the clause provides— 

"(a) Where an employer has made a definite decision 
that the employer no longer wishes the job the 
employee has teen doing done by anyone and this 
is not due to the ordinary and customary turnover 
of labour and that decision may lead to termina- 
tion of employment, the employer shall hold 
discussions wife fee employees directly affected 
and wife the union." 

Paragraphs (b) and (c) of this subclause regulate the 
manner of the discussions. 

When fee proceedings came on for hearing before the 
learned Industrial Magistrate they were heard together. The 
Appellant, as fee complainant in each of the complaints, was 
represented by Mr Lourey, a person employed by it as an 
organiser and industrial officer. The Appellant called a 
majority, but not all, of fee employees the subject of the 
complaints to give evidence. It is fair to say that their 
evidence was virtually confined to fee fact feat each of them 
was dismissed from fee Respondent's employment on or 
about 19 March 1993, to the question of their length of 
service and in some cases, as to whether the work they 
formerly performed was being performed by others. Mr 
Lourey also gave evidence, part of fee import of which was 
feat in fee course of his work he became aware of fee nature 
of fee Respondent's business in its Furniture Division "and 
fee problems that it has faced over a period of time and the 
practices and conduct of certain practices in relation to 
feat". The Magistrate questioned fee relevance of feat 
information, in response to which Mr Lourey intimated feat 
he was "attempting to anticipate some of fee arguments feat 
will be led'' by fee Respondent in defence of the complaints. 
The Magistrate informed him feat he was "not to anticipate 
anything" and feat the way to rebut evidence was by way 
of cross examination. Mr Lourey's response was feat he 
wished "to give evidence to fee changes that have taken 
place within fee company this year ... having regard to the 
defence of the company as to fee circumstances feat would 
enable him" in effect to refute fee Respondent's assertion 
that fee employees in question did not qualify for severance 
payment under fee Award. The Magistrate indicated feat he 
did not "really see what the relevance of your attempt to 
give evidence is" and did not "really know feat you can 
advance the matter". Apart from unsuccessfully attempting 
to tender a statutory declaration relating to one of the 
affected employees who was absent, Mr Lourey then 
withdrew as a witness without being cross examined. 
Thereafter in response to fee Magistrate he indicated feat the 
complainant's case was closed. The matter was thereafter 
adjourned until fee following day, due mainly to fee 
unavailability of the Respondent's witnesses. 

On the resumption of fee hearing the next day, Mr Lourey 
sought to adjourn two of fee complaints on fee grounds in 
one case, feat the affected employee was and had been on 
fee previous day ill and feus unable to attend to give 
evidence. In fee other case an adjournment was sought on 
fee grounds feat arrangements needed to be made to have 
an interpreter present so feat another of fee affected 
employees, who was stood aside as a witness on fee previous 
day, could give evidence. In another case he sought to 
withdraw fee complaint on fee grounds feat the affected 
employee had inexplicably been absent on fee previous day. 
The Respondent's agent objected to Mr Lourey's requests 
on fee basis that fee Appellant had closed its case in respect 
of all of fee complaints. He intimated feat the Respondent 
wished to make a submission of no case to answer. Without 
further ado, fee learned Magistrate then proceeded to receive 
submissions from fee Respondent's agent as to why there 
was no case to answer and then invited fee Appellant's agent 
to respond, which he did, asserting that there was a case to 
answer. One of fee points taken by fee Respondent's agent 
was that there was no evidence as to fee ordinary rate of pay 
payable to each of fee employees and hence there was no 
way to quantify their loss. Mr Lourey submitted to fee 
Magistrate feat he had wished to lead evidence through 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Bohler Steels Pty Ltd 

(Appellant) 
and 

Barbara Helen Inglis. 
(Respondent). 

No 1271 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P. J. SHARKEY. 
COMMISSIONER J. F. GREGOR. 
COMMISSIONER R. N. GEORGE. 

20 October 1993. 
Order. 

This matter having been due to come on for hearing 
before fee Full Bench on fee 20fe day of October 1993, and 
the parties having by letters dated the 15fe day of October 
1993 and fee 18fe day of October 1993 sought leave to have 
fee appeal adjourned sine die to enable fee appeal to be 
discontinued, and both parties having consented in writing 
to waive their rights to speak to the Minutes of Proposed 
Order in accordance with s.35(4) of the Industrial Relations 
Act 1979 (as amended), and the letters having been filed 
herein, it is this day, fee 20th day of October 1993, ordered, 
by consent, feat appeal No 1271 of 1993 be and is hereby 
adjourned sine die to enable the appeal to be discontinued. 

By fee Full Bench, 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Appeals against decision of 

Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Jason Industries Ltd t/a Jason Furniture. 
No. 1717 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

27 May 1994. 
Reasons for Decision. 

THE ACTING PRESIDENT: The Appellant instituted 
proceedings in fee Industrial Magistrate's court by way of 
24 separate complaints alleging feat fee Respondent had 
breached fee Furniture Trades Industiy Award in that it 
failed to pay 24 of its former employees severance pay in 
accordance wife subclause 20A(3) of fee Award. That 
subclause provides feat in addition to fee normal period of 
notice required to terminate the contract of employment of 
an employee whose employment is covered by the Award 
"and subject to further order or the Commission, an 
employee whose employment is terminated for reasons set 



himself as to the grade of the persons, to which the 
Magistrate replied that he should not be giving evidence on 
behalf of the company, although in fairness the Magistrate 
indicated that "the details could be worked out at a later date 
if necessary". 

The Magistrate upheld the Respondent's submission, 
although on grounds "not specifically" raised by the 
defendant. The Magistrate noted that the provisions of 
Clause 20A did not apply to an employee who was simply 
terminated, but to an employee whose job is not to be done 
by anyone else. He held that there was no evidence to show 
that the specific job previously undertaken by the affected 
employees had "stopped" and that the individual employ- 
ees were not to be replaced; that there was no evidence that 
any discussions were held pursuant to paragraphs (l)(b) and 
(c) of Clause 20A and noted that there was no evidence of 
any reason having been given for their termination. In 
respect of four of the complaints he concluded that there was 
no evidence whatever tendered in respect of them and 
accordingly dismissed them for "want of prosecution". 

The Appellant now appeals, asserting in Ground 1 of the 
amended Grounds of Appeal that the Magistrate erred in law 
in concluding that "the complainants were required to 
adduce evidence that discussions were held pursuant to 
subclauses (l)(b) or (c) of Clause 20A of the Award'; in 
Ground 2 that the Magistrate erred in law "in applying the 
provisions of subclause (l)(a) of Clause 20A of the Award 
to determine the evidence necessary to make out a case to 
answer'; and in Ground 3 that the Magistrate erred in law 
in concluding that there was no evidence "to show that the 
specific job was stopped''. In Ground 4 the Appellant asserts 
that the Magistrate, by his conduct throughout the trial, 
evidenced an intention that he did not want to hear the 
complaints and/or he wanted to finish the hearing at the 
earliest possible opportunity and "thereby erred in not 
providing the appellant with sufficient opportunity to 
present its case on behalf of the complainants so depriving 
the appellant of a fair hearing". In Ground 5 the Appellant 
asserts that the Magistrate "by his conduct in the course of 
the hearing so interfered with the conduct of the Appellant's 
case that evidence relevant to proving the complaints was 
not adduced into evidence'; and in Ground 6 asserts that the 
Magistrate's statements and questions of Mr Lourey while 
he was attempting to give evidence "so interfered with the 
conduct of the appellant's case that evidence relevant to 
making out a case to answer was thereby not permitted to 
be adduced into evidence". 

The Respondent submits that the Magistrate properly 
interpreted the Award, or if he did not, the failure to do so 
was a defect which was not fatal to his conclusion that there 
was no case to answer. The Respondent says that the 
evidence adduced by and on behalf of the complainant was 
grossly inadequate and merely went to show that the 
affected employees had been dismissed from their employ- 
ment, which was insufficient The Respondent's agent 
pointed out that except in one case, the evidence did not even 
reveal that the affected employees had not been paid a 
severance payment of the kind being claimed. Furthermore, 
the Respondent's agent emphatically rejected any proposi- 
tion that the Appellant was denied natural justice. He 
submits that the Appellant's agent, Mr Lourey, did not 
protest when the Magistrate ruled against his giving further 
evidence, and indeed agreed with the Magistrate that it was 
not proper for him to adduce evidence of the kind he was 
contemplating. Moreover, the Respondent submits that even 
had Mr Lourey tendered the evidence he intended to adduce, 
it would have been insufficient to make out any of the 
complaints. 

In my view, the matter can be disposed of by considering 
Grounds 4, 5 and 6 of the appeal. 

It is trite to say that the conduct of proceedings before an 
Industrial Magistrate is governed by the rules of natural 
justice. Furthermore, it is trite to say that the rules of natural 
justice require that parties to proceedings of that kind be 
given a fair opportunity to put their case properly before the 
Magistrate (see: Hocks v. Kembla Built-in Furniture (1987) 
67 WAIG 1527; and see too: Dianella Hotel and Others v. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch (1989) 69 WAIG 2303). The modem 
authorities suggest, as Kirby P noted in Aardvark Security 
Services Pty Ltd v. Ruszkowski [unreported—New South 
Wales Court of Appeal: 40353 of 1992—19 March 1993], 
a judge or magistrate is not "a mere umpire, blowing the 
whistle when filings go wrong", but has a right, if not an 
obligation, in the interests of prudent case management to 
see that time is not unduly wasted, but it is impermissible 
to act in a way which deprives one or other of the parties 
from adducing evidence which may be relevant. 

In my view, the Appellant as the complainant in each case 
was not given a sufficient opportunity to present its case 
properly before the Magistrate. The Magistrate appears 
clearly to have taken the view that Mr Lourey had nothing 
useful to contribute by way of evidence. In particular, he 
took the view that Mr Lourey ought not to be giving 
evidence in anticipation of what the Respondent might 
tender in answer to the complaint. It is simply not correct 
to hold, as did the Magistrate, that the only way to rebut an 
opponent's evidence is through cross examination. Further- 
more, it is not illegitimate to adduce evidence which has the 
potential to cast doubt on what the Respondent might be 
expected to say in answer to the complaint. It is clear from 
a reading of the transcript that Mr Lourey sought to give 
evidence to cast doubt on what the Respondent might be 
expected to say in answer to the complaint. He was not 
without some qualification to give evidence about the state 
of affairs of the Respondent as it affected the employees 
regarding the matter, given, as he said, that he had become 
aware of the problem faced by the Respondent as a result 
of his work as the union organiser. Maybe there were aspects 
of the evidence he wished to give which were inadmissible, 
or otherwise of questionable credibility, but that does not 
justify the Magistrate suggesting that he could not advance 
the matter further and positively discouraging, if not 
prohibiting, him from attempting to give further evidence 
about the matter. 

Only a perverse interpretation of the transcript of 
proceedings before the Magistrate could lead to the 
conclusion that Mr Lourey conceded that he should not give 
the evidence he intended to give. The fact that Mr Lourey 
deferred to the Magistrate's rulings without protest cannot 
be taken to have been an acknowledgement that the 
Magistrate's ruling was correct. Rather, I take it to be 
nothing more than an example of adherence to proper 
etiquette. 

In my assessment, any objective assessment of the 
transcript of the proceedings leads to the conclusion that the 
Appellant, as the complainant, was not given a fair 
opportunity to have a fair trial. Apart from the Magistrate's 
reluctance to receive evidence from Mr Lourey, the 
transcript gives some reason to conclude that the Magistrate 
was less than patient with the parties and as a consequence 
denied the complainant a fair trial, as the Appellant alleges. 
One cannot help but form the impression that he was unduly 
short with the parties throughout the proceedings. Indeed a 
reader of the transcript could be forgiven for concluding that 
he was not particularly anxious to hear the complaints. He 
expressed the view in somewhat derogatory terms that the 
Award was "funny". Moreover, he referred to Mr Lourey 
in the context of an objection to him reading from notes, as 
having possibly "forgotten his name". On another occasion 
in the context of a need to call one of the former employees 
that "we will if necessary, if we have to, exhume him". The 
Magistrate's task was not made easy by the cavalier manner 
in which the case was presented on behalf of the 
complainant, by the number of baseless objections taken by 
the Respondent's agent and by the fact that some witnesses 
were unavailable or otherwise unable to give evidence, but 
that ought not be taken to relieve him from his obligation 
to give the Appellant a fair opportunity to present its cases 
and hear them in full. Furthermore, the Magistrate does not 
appear to have considered the Appellant's request on the 
second day for adjournment, nor the request to withdraw one 
of the complaints. 

As was pointed out by the High Court in Stead v. The 
State Government Insurance Commission (1986) 161 CLR 
141 at 145, it is not every departure from the rules of natural 



justice at a trial which will entitle the aggrieved party to a 
new trial (see also: Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others (1993) 73 WAIG 1993). The 
question is whether the denial of natural justice deprived the 
aggrieved party of the possibility of a successful outcome. 
As further pointed out by the High Court at page 145 "it is 
no easy task for a Court of Appeal to satisfy itself that what 
appears on its face to have been a denial of natural justice 
could have no bearing on the outcome of the trial of an issue 
of fact". It may be, and indeed I suspect it was the case, that 
such evidence as was produced by and on behalf of the 
complainant was inadequate to make out the complaints, but 
the fact is that the complainant's case was cut off in its prime 
by the Magistrate's active discouragement, if not outright 
prohibition, of Mr Lourey giving further evidence. Having 
regard to Mr Lourey's qualifications, it is quite possible that 
he could have given evidence as to the reasons for the 
employees' dismissal and as to whether or not their jobs 
were being undertaken by others. In addition, it is 
conceivable that he might have been in a position, for 
example from discussions with the Respondent's representa- 
tives, to give evidence as to whether the employees had been 
paid a severance payment. It is simply not possible to 
conclude that had Mr Lourey been allowed to give the 
evidence he wanted to give to rebut the Respondent's case, 
a different result would not have ensued. Although no 
evidence had been given to show that the Appellant was a 
party to the Award, which is a condition precedent to a 
successful prosecution, the Magistrate accepted the Respon- 
dent's assurances that it was indeed a party to the Award. 
He appears to have taken the view that the matter was not 
to be determined on the basis of technicalities and for that 
he cannot be criticised. If at the end of the day the only 
matter outstanding was absence of proof that the Respondent 
was a party to the Award, it would have been perfectly 
legitimate to allow the Appellant to reopen its case to prove 
that fact, assuming, as seems to have been the case, it was 
a proveable fact. 

In the circumstances, I consider that the appeal should be 
upheld. The decisions of the Magistrate should be quashed 
as being contrary to law and the complaints remitted for 
retrial before another Industrial Magistrate (see: Australa- 
sian Society of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian Branch 
and Others v. State Energy Commission of Western 
Australia and Others (1991) 71 WAIG 315; and Robe River 
Iron Associates v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others (1990) 
70 WAIG 2083). 

Although the Magistrate purported to treat four of the 
complaints differently by dismissing them for want of 
prosecution on the basis that no evidence was called, I take 
the view that there is no justification for treating them 
differently to the other complaints. All the complaints were 
heard together and the trial was so manifestly unfair that 
there should be a complete retrial. In any event, it is wrong 
to conclude that the complaints were not prosecuted. Simply 
because the employees affected by the complaints did not 
attend it does not follow that the complaints affecting them 
were not prosecuted. The Appellant was the complainant 
and through Mr Lourey sought to prosecute all the 
complaints, albeit that he might have done so defectively. 
The law does not require that the employees, the subject of 
the complaints, appear to give evidence, as would seem the 
Magistrate thought to be the case. Evidence was given by 
other employees in respect of at least two of the complaints 
in question. Furthermore, it might be that Mr Lourey knew 
enough of their situation to be able to give admissible 
evidence in respect of each of them. 

In the circumstances, I find it unnecessary to consider the 
other grounds of appeal raised by the Appellant and in view 
of the fact that the complaints are to be retried it is perhaps 
inappropriate to make comment on this occasion on the 

matters raised thereby (cf: Hocks v. Kembla Built-in 
Furniture (supra)). It should be said, however, that it is not 
a necessary ingredient of the entitlement to a severance 
payment under subclause 20A(3) of the Award that the 
employer have had discussions with the employees. The 
import of the subclause is explained in Re Vetter Trittler Pty 
Ltd (Receiver and Manager Appointed) (In Liquidation) 
[unreported—WA Supreme Court Coy 109 of 1991: 
2/9/1992] and in Short v. F.W. Hercus Pty Ltd (1993) 46IR 
128. 

COMMISSIONER S.A. KENNEDY: I have read the 
Acting President's draft reasons for decision. I am in 
agreement with these reasons and I have nothing further to 
add. 

COMMISSIONER R.N. GEORGE: I have had the 
opportunity to read the Acting President's decision in draft 
form. I am in agreement with these reasons and I have 
nothing further to add. 

Appearances: Mr G.N. Hocking (of Counsel) on behalf 
of the Appellant. 

Mr P.O. Brunner on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Jason Industries Ltd trading as Jason Furniture. 

No. 1717 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

31 May 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 18th day of May 1994, and having heard Mr 
G.N. Hocking (of Counsel) on behalf of the Appellant and 
Mr P.G. Brunner on behalf of the Respondent, and the Full 
Bench having reserved its decision on the matter and on the 
27th day of May, 1994 having found that the appeal should 
be upheld, it is this day, the 31st day of May 1994, ordered 
as follows— 

(1) That the appeal be and is hereby upheld. 
(2) That the decision of the Industrial Magistrate in 

Complaint No. 242 of 1993 and Nos 274 to 296 
of 1993 (inclusive) made on the 9 th day of 
December, 1993 be and are hereby quashed and 
that each of the said complaints be and are hereby 
remitted to another Industrial Magistrate for 
further hearing and determination according to 
law. 

By the Full Bench. 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President 
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FULL BENCH—UNIONS— 

Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Re an application by The West Australian Psychiatric 
Nurses' Association (Union of Workers) 

No. 660 of 1991. 

BEFORE THE FULL BENCH. 

MS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 

12 May 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This is an application by The West Australian Psychiatric 
Nurses' Association (Union of Workers) (hereinafter re- 
ferred to as "WAPNA"), pursuant to s.62(2) of the 
Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), whereby it seeks an order of the 
Commission authorising the Registrar to alter its eligibility 
rule, namely rule 5. Constitution, by deleting the existing 
rule 5(b) and re-lettering the existing rule 5(c) as rule 5(b). 
The existing rule 5(b) reads as follows:— 

"(b) A person who holds a Psychiatric Nursing 
Certificate but who, by virtue of his employment, 
is eligible for membership of— 

(i) the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial 
Union of Workers, Perth; or 

(ii) the Civil Service Association of Western 
Australia (Inc.); 

is not eligible for admission to this union." 

This application has and had relevance to application No 
485 of 1989 filed by The Australian Nursing Federation, 
Industrial Union of Workers Perth (hereinafter referred to 
as "the ANF") (State) which was decided by the Full Bench 
on 19 April 1994. 

There were notices of objection to this application filed 
by the State ANF and the Civil Service Association of 
Western Australia (Inc) (hereinafter referred to as "the 
CSA"). 

We should advise that on 14 May 1992, the State ANF 
was given an extension of time to lodge an objection to the 
application herein, and an application for the extension of 
time was granted to the CSA to lodge an objection to the 
application herein. They were also given time to file further 
and better particulars of the notices of objection. 

We were advised by the Health Services Union of 
Australia (hereinafter referred to as "the HSUA") that it did 
not wish to pursue any objection or intervention in this 
matter. 

We were satisfied that the State ANF and the CSA had 
sufficient interest to pursue their objections (see Gairns and 
Dempsey v. RANF 69 WAIG 2343 and the cases cited 
therein). The interest arises because of the question of 
overlapping membership raised by the objections. 

74 W.A.I.G. 

The further and better particulars of objection of the CSA 
were filed on 20 May 1992, and we reproduce them, formal 
parts omitted, hereunder:— 

"1. Application No. 660 of 1991 seeks to delete Rule 
5(b) from the Constitution of The Western 
Australian Psychiatric Nurses Association (Union 
of Workers): 

"A person who holds a Psychiatric Nursing 
Certificate but who, by virtue of his employment, 
is eligible for membership of— 

(i) the Royal Australian Nursing Certificate but 
who, by virtue of his employment, is eligible 
for membership of— 

(ii) the Civil Service Association of Western 
Australia (Inc); 

is not eligible for admission to this union." 
2. The records of the CSA show that Rule 5(b) has 

existed in the Constitution of the Western Austra- 
lian Psychiatric Nurses Association (Union of 
Workers) since 1935, if not earlier. 

3. The CSA has constitutional coverage of Directors 
of Nursing and Co-ordinators—Mental Health 
Nursing, Co-ordinators—Nurse Management 
(Mental Health) and Co-ordinators—Staff Devel- 
opment/Nursing Research. (The Co-ordinator po- 
sitions were titled Assistant Directors of Nursing 
prior to the implementation of the Mental Health 
Nurses Career Structure in 1990.) 

4. The CSA has constitutional coverage of the 
positions of Directors of Nursing and Nursing 
Co-ordinators by virtue of Rule 6(a) Membership 
of the Constitution and Rules of the Civil Service 
Association of WA (Inc): 

Rule 6—Membership 
(a) Membership shall be confined to any person 

who is: 
(1) employed as an officer under and within 

the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act, the 
Main Roads Act or any Act now in force 
or hereafter enacted whereby any Board, 
Commission or other body is consti- 
tuted to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public Serv- 
ice, including State trading concerns, 
business undertakings and government 
institutions controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the 
State of Western Australia; or 

(6) employed by any statutory body repre- 
senting the State of Western Australia; 
or 

(7) employed by any instrumentality or 
authority whether corporate or unincor- 
porated acting under the control of or for 
or on behalf of or in the interest of the 
State of Western Australia; or 

(8) employed in either House of Parliament 
of the State of Western Australia ei- 
ther— 

(i) under the separate control of the 
President or Speaker or under the 
joint control; or 

(ii) by a Committee appointed pursu- 
ant to the Joint Standing Rules and 
Orders of the Legislative Council 
and the Legislative Assembly. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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(9) employed by any company or corpora- 
tion in which issued shares are held by 
or for or on behalf of or in the interest 
of the State of Western Australia, or, if 
there are no issued shares, in which the 
Governing body by whatever name 
called includes nominees appointed by 
or on behalf of or in the interest of the 
State of Western Australia." 

5. The Directors of Nursing and Nursing Co- 
ordinators positions covered by the Civil Service 
Association of Western Australia Incorporated 
total sixteen and are located in various health 
facilities: 
Location Position(s) 
Graylands Hospital 1 Director of Nursing 

4 Nursing Co-ordinators 
Heathcote Hospital 1 Director of Nursing 

2 Nursing Co-ordinators 
Lemnos Hospital 1 Director of Nursing 

2 Nursing Co-ordinators 
Bentley Lodge 1 Director of Nursing 
Selby Lodge 1 Director of Nursing 
Osbome Lodge 1 Director of Nursing 
Swan Lodge 1 Director of Nursing 
Armadale Lodge 1 Director of Nursing 

6. The occupants of the sixteen positions outlined in 
Point 5 above are, with one exception, all 
members of the CSA and wish to remain as 
members. 

7. The qualifications for the Directors of Nursing and 
Nursing Co-ordinators, amongst other things, 
includes a requirement that the occupants of the 
positions be currently registered Mental Health 
Nurses. 

8. The CSA has, in the past, and continues to 
adequately represent and advance the professional 
and industrial interests of the members concerned. 
This includes representing them on the Mental 
Health Nurses Career Structure Working Party 
and the Implementation Steering Committee for 
the Mental Health Nurses Career Structure. These 
implementation discussions and negotiations are 
continuing and the members wish the CSA to 
continue to act on their behalf. The CSA has also 
represented the members concerned in a number 
of review committees which were set up by the 
Minister for Health to look at re-organising 
psychiatric services provided by the Health De- 
partment. These are also of an ongoing nature. 

9. The members concerned of the CSA do not wish 
to be covered by the Western Australian Psychiat- 
ric Nurses Association (Union of Workers) and 
have not been consulted by that union on this rule 
change application." 

Similarly, further and better particulars of objection of the 
State ANF were filed herein on 19 June 1992, and we 
reproduce them, formal parts omitted, hereunder:— 

"1. By application No. 660 of 1991 WAPNA seeks to 
delete Rule 5(b) from its constitution. Rule 5(b) 
provides, in part, that: 

"A person who holds a Psychiatric Nursing 
Certificate but who, by virtue of his employment, 
is eligible for membership of— 

(i) the Royal Australian Nursing Federation 
(Western Australian Branch) Industrial 
Union of Workers, Perth ... is not eligible for 
admission to this Union". 

2. The effect of the alteration, if allowed, will be to 
enable WAPNA to enrol as members psychiatric 
nurses who are currently members of the Austra- 
lian Nursing Federation (Western Australian 
Branch) Industrial Union of Workers, Perth 
("ANF"). 

Adequacy of Current ANF Coverage of Psychiatric 
Nurses 

3. ANF currently has a financial membership of 
approximately 7,700 including registered and 
enrolled nurses in all disciplines and specialties 
including psychiatric nursing. 

4. ANF membership has since its inception included 
psychiatric nurses and its senior office holders 
have often been psychiatric nurses. ANF awards 
cover psychiatric nurses in Western Australia. 

5. ANF currently has a total of 439 psychiatric 
nurses as members at the following locations: 
Armadale Lodge, Bentley Lodge, Eden Hill 
Cluster Homes, Graylands Hospital, Lemnoss 
Hospital, Moss Street Lodge, Osbome Lodge, 
Selby Clinic, Selby Lodge, Stubbs Terrace Hospi- 
tal, Swan Lodge. 

6. The ANF has in the past and continues adequately 
to represent and advance the professional and 
industrial interests of the members concerned 
including: 
(a) the ANF currently has 20 job representatives 

at psychiatric nursing contacts at locations . 
throughout the State; 

(b) the ANF currently employs an industrial 
officer with 20 years past experience in 
psychiatric nursing whose principal role is to 
represent and further the interests of psychi- 
atric nurses who are members of the ANF. 

(c) In October 1989 the ANF established a 
mental health nurses' special interest group 
in order to better service mental health 
nurses. The purpose of this group includes 
anything which effects the interest of psychi- 
atric nurses concentrating specifically on 
professional development issues. For exam- 
ple, the mental health special interest group 
provides study days and seminars which it 
holds on a regular basis. 

(d) In addition, psychiatric nurses have available 
to them the full range of services which are 
available to all ANF members including 
access to professional officers, industrial 
officers and organisers regarding work prob- 
lems or award interpretation, and duty offi- 
cers if a job representative is not available. 

The Agreement Between ANF and WAPNA 
7. Following the failure of amalgamation discus- 

sions between ANF and WAPNA in 1989 there 
was serious and open competition for membership 
between the ANF and WAPNA. This was a source 
of constant industrial conflict, dispute and unrest 
both at worksites and in proceedings in Industrial 
Commissions at a Federal and State level. 

8. On 25 July 1991 an agreement between ANF, The 
Health Services Union of Australia and WAPNA 
was executed and tendered in proceedings before 
His Honour Mr Deputy President McBean of the 
Australian Industrial Relations Commission ("the 
agreement"). The purpose of the agreement was 
to attempt to resolve the industrial confrontation 
which had resulted from the failure of amalgama- 
tion discussions. It sought to place relations 
between the parties on a sound footing and restore 
industrial harmony. 

9. The agreement deals, inter alia, with the issue of 
rules change applications by ANF Western Aus- 
tralian Union and WAPNA and was intended to 
resolve all outstanding issues and further proceed- 
ings as to ANF/WAPNA eligibility for members. 

10. Clause 15 of the agreement required ANF and 
WAPNA to negotiate an agreed form of words for 
WAPNA's proposed rule change as to its eligibil- 
ity rule. 
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11. The current application represents a breach of the 
agreement which will lead to a renewed outbreak 
of destructive industrial disputation and renewed 
competition for membership.'' 

On 8 February 1994, WAPNA sought to have this 
application re-listed, it having been adjourned by order of 
the Full Bench on 14 May 1992. Accordingly, the matter 
was re-listed before the Full Bench on 10 March 1994. 

The State ANF announced that it no longer pursued its 
objection when this matter came on for hearing and 
determination on 10 March 1994. 

On 10 March 1994, too, Mr Maguire, who appeared for 
WAPNA, referred to a letter written to the Registrar on 13 
September 1993, which attached a copy of a Notice of 
Meeting of 10 August 1993, Meeting Minutes, Special 
General Meeting, 1 September 1993, an advertisement 
relating to proposed changes to the rules and to a meeting 
in "The West Australian" on 14 August 1993, and a Notice 
of a proposed alteration to the rules dated 8 September 1993, 
together with a letter to the Acting Registrar of 9 February 
1992. This related to a proposed amendment to the rules, and 
that amendment required the substitution of a new proposed 
rule 5(b), which is contained in the bundle of documents 
(MFI1), and which reads as follows:— 

"(b) The following persons are ineligible for member- 
ship of the Union: 

(i) A person who is or is eligible to be registered 
only as a general or general enrolled nurse; 
or 

(ii) A person who is employed as a general or 
general enrolled nurse." 

The documents, as Mr Furey, who appeared for the CSA, 
said, detailed to the Registrar a form of agreement which had 
been reached between one of the objectors, the ANF, and 
WAPNA. That was subsequently put to the membership of 
WAPNA as the proposed rule amendment, and WAPNA 
wished to put this as a proposed rule. Mr Furey's submission 
was that, given the change proposed, there was no 
compliance with the requirements of s.55(2) of the Act, 
which requires the advertising of changes in the gazette 
which relate to qualifications of persons for membership of 
the organisation. Effectively this was a new application. 
This was, he submitted, because exclusions previously 
listing other organisations would, if the amendment were 
allowed, become an exclusion based on employment 
categories. He referred to one other organisation. The 
Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Austra- 
lian Branch (hereinafter referred to as "the LHMWU"), 
having an interest in enrolled nurses' coverage. The change 
still effected a deletion of the prohibition upon coverage of 
CSA eligible members, which the rule currently provides. 

Mr Maguire submitted that the amendment to the 
application did not affect the CSA because, in the original 
application, CSA coverage was to be deleted and that 
remained the case. The LHMWU showed no interest in the 
original application, he submitted, and there was no 
significant change in the alteration sought. 

The Full Bench decided that a gazettal was not required, 
and did so because s.58(3) of the Act, by virtue of s.62(4) 
of the Act, is required to be applied "with such modifica- 
tions as are necessaiy, to and in relation to an application 
by an organization for alteration of a rule of a kind referred 
to in subsection (2)". S.58(3) provides that:— 

"On an application for the registration of an 
organization the agent or representative of the applicant 
may request the Full Bench to authorize the rules of the 
organization to be registered in terms that exclude 
certain persons or classes of persons from the descrip- 
tion of persons who would have been eligible for 
enrolment as members of the organization under the 
rules as lodged under section 55 (l)(b) and, if so 
requested, the Full Bench may authorize the Registrar 
to register the rules in those terms." 

In our opinion, the proposed amendment excluded certain 
persons or classes of persons from the description of persons 
who would have been eligible for employment, and 
accordingly the matter was one which was capable of being 
made "on an application for the registration of an 
organization". It follows that it was not necessary to gazette 
the amendment sought to be made, and leave to amend the 
application in the following terms was given:— 

"(b) The following persons are ineligible for member- 
ship of the Union: 

(i) A person who is or is eligible to be registered 
only as a general or general enrolled nurse; 
or 

(ii) A person who is employed as a general or 
general enrolled nurse." 

Mr Maguire took us to a decision altering the eligibility 
rules of the Federal ANF (see Re an application by the ANF 
(D 30020 of 1990) Print J6558). That was a decision of 
Moore DP in the Federal Commission. 

He also took us to an agreement betv/een WAPNA, the 
HSUA, and the ANF (see exhibit 1). That agreement is dated 
25 July 1991. By that agreement, litigation involving the 
parties was agreed to be settled, and paragraphs 14, 15, 16, 
and 17 read as follows:— 

"14. WAPNA undertakes to immediately withdraw its 
objection to the ANF WA union removing from 
its eligibility rule the existing WAPNA exclusion. 

15. WAPNA to immediately apply to vary its eligibil- 
ity rule to remove the existing ANF exclusion and 
ANF agrees to not oppose this application 
SUBJECT TO WAPNA's present eligibility not 
being extended thereby and a form of words being 
agreed by counsel for the respective parties. 

16. WAPNA to not oppose the ANF WA unions right 
to enrol and represent the industrial interests of 
Western Australian psychiatric nurses in the State 
Industrial Commission and in respect of other 
relevant Western Australian State legislation. 

17. ANF not to oppose WAPNA's right to the extent 
of its present eligibility to enrol and represent the 
industrial interests of Western Australian psychi- 
atric nurses in the State Industrial Commission 
and in respect of other relevant Western Austra- 
lian State legislation." 

As a result of the agreement (exhibit 1), and, in particular, 
to implement those latter paragraphs, the State ANF lodged 
an application to alter the rales, because its State rales were 
at variance with their Federal rules ((ie) the State had no 
coverage of psychiatric nurses). That was application No 
485 of 1989, which was heard on 10 March 1994. That was 
heard and determined and a decision made on 19 April 1994 
by the Full Bench which is presently unreported. The Full 
Bench acceded to that application and made an order in the 
following terms:— 

"(3) That the Registrar be and is hereby authorised to 
register an alteration to the rales of the above- 
named applicant union, Rule 4. Membership, by 
deleting from rule 4(3) the following proviso:— 

' 'Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Work- 
ers shall not be eligible for membership of the 
Union." 

The CSA only covers a minuscule percentage of 
psychiatric nurses, whereas WAPNA is a specialist union 
covering only psychiatric nurses, it was asserted. WAPNA 
would undertake not to enrol the existing 13 CSA members. 

This particular application was part heard on 14 May 
1992, and after discussions between WAPNA and the State 
ANF, WAPNA, by a Special General Meeting held on 1 
September 1993, approved an amendment to this applica- 
tion, which is what has been approved by us. This 
application, as amended, is brought to implement the 
agreement (exhibit 1) from WAPNA's side. That agreement 
was reached, on the evidence of Ms Linden Katrina 
MacLeod, which was not in dispute, and undisputed 



evidence from the bar table, because of severe disputation 
over coverage of psychiatric nurses in Western Australia 
between the Federal ANF which obtained Federal coverage 
of psychiatric nurses (see Re an application by the ANF (D 
30020 of 1990) Print J6558 per Moore DP). 

Conclusions. 
The problem in this matter is that to grant the application 

will create overlapping between the CSA, WAPNA and the 
State ANF. 

All the requirements of s.62(2) and (4) of the Act have 
been complied with, with the exception of s.55(5). Some 
consideration of the application of s.55(5) is required. 

In our opinion, we are bound by what Brinsden J said in 
CMEU v. OPPWF and Another 70 WAIG 281 at 285. We 
also refer to what Olney J said in FMWU v. FCU and Others 
65 WAIG 2033 at 2036 where he said:— 

"Some particular features of section 55(5) warrant 
consideration in this context. First, it is expressed in 
mandatory terms. Registration is to be refused unless 
good cause is shown. Second, the factual criterion 
giving rise to the operation of the subsection is the 
existence of a registered organisation whose rules 
relating to membership enable it to enrol as a member 
some or all of the persons eligible to join the applicant. 
It is no longer a case of considering whether "the 
members or the bulk of the members" may conven- 
iently belong to a registered union. It is sufficient if 
"some" potential members of the applicant body are 
eligible for membership of a registered organisation. 
No doubt, in any particular case the Full Bench will 
take account of the extent of the potential overlapping 
in determining whether or not it is satisfied that there 
is good reason to permit the new registration but that 
is a matter for the Full Bench to consider and is not 
something which the statute seeks to control by laying 
down criteria. A third feature of section 55(5) is that 
there is now a very specific object directly related to 
the question of union registration and particularly 
overlapping of membership between unions and that is 
expressed in positive terms indicating an intention that 
so far as practicable overlapping should be discour- 
aged." 

(See, too. Re an application by the ANF (No 485 of 1989) 
(unreported) delivered on 19 April 1994 at pages 12-16). 

Those decisions are authorities for the following proposi- 
tions:— 

(1) The selecting and weighing of reasons for granting 
an application where there is overlapping is a 
matter of fact. 

(2) The words "consistent with the objects of the 
Act" do not mean confined to the objects of the 
Act. Consistent means agreeing or accordant or 
compatible. 

(3) The Full Bench, before it can grant an application 
which will bring about overlapping, must be 
satisfied that there is good reason consistent with 
the objects of the Act to grant such application. 

(4) The word "practicable" in s.6(e) means "capable 
of being put into practice, done, or effected, esp. 
with the available means or with reason or 
prudence" (see The Macquarie Dictionary). 

The facts in this matter can be gleaned from viva voce 
evidence, documentary exhibits, and matters of Commission 
record, as well as some assertions from the bar table which 
were not in dispute. We have considered all of these 
carefully, together with all of the submissions made. 

There was evidence for WAPNA from Ms Linden Katrina 
MacLeod, the Secretary of WAPNA, herself a psychiatric 
nurse. There was evidence, too, on behalf of the CSA from 
Mr Paul Richard Howard, a director of nursing and a 
registered psychiatric nurse. 

This is an application which stems now from an 
agreement reached by the Federal ANF and WAPNA which 
resolved to settle substantial disputation between the three 
bodies over coverage in this State of psychiatric nurses. 

Although the State ANF, which is the objector in these 
proceedings, was not a party, it is quite clear that the 
agreement affects and would seem indeed to bind it as a 
matter of practice. That agreement is dated 25 July 1993 and 
is exhibit 1 in these proceedings. 

Application No 485 of 1989, to which we have referred, 
and this application implement clauses 14 and 15 of exhibit 
1, insofar as this application seeks to have deleted the 
exclusion clause which prevents the State ANF recruiting 
persons eligible to become WAPNA members. That 
complements the order in application No 485 of 1989 which 
authorised the deletion of a proviso to the State ANF 
eligibility clause and thereby permitted WAPNA to cover 
persons eligible to be ANF members. 

The application to delete the proviso to WAPNA's 
eligibility clause, which excludes coverage of persons 
eligible for membership of the CSA, is in different case. 

First, however, we should deal with the application 
which, if successful, would permit coverage of ANF 
members by WAPNA. The objector, the State ANF, did not 
pursue its objection, and, indeed, it was Ms Giles' 
submission that the application ought to be granted, there 
being good reason consistent with the objects of the Act 
why, notwithstanding the overlapping which would be 
created between the State ANF and WAPNA, that the 
application should be granted. 

As a fact, we are satisfied, on the evidence, that since the 
agreement now sought to be implemented was made the 
disputation to which we have referred has ceased and there 
is little likelihood of it recurring. 

In addition, Ms Giles took us to the history of the matter 
set out in Re an application by the ANF (No 485 of 1989) 
(unreported) delivered 19 April 1994 and the reasons there 
decided to be good reasons pursuant to s.55(5) of the Act 
why the application should be granted. Mr Maguire 
elaborated on those reasons in his submissions. 

We are satisfied that there is good reason to grant this 
application consistent with the objects of the Act, notwith- 
standing that there will be created overlapping between the 
coverage of the State ANF and WAPNA. We say that 
because to grant the application is consistent with s.6(a) of 
the Act because it implements an agreement which has, on 
the evidence, brought about goodwill in an industry as that 
is defined in s.7 of the Act. 

Further, to do so would complete the process of amicable 
agreement settling an industrial dispute which as a fact 
resulted in substantial litigation and disputation prior to the 
execution of the agreement (exhibit 1). To do so would 
create good reasons consistent with s.6(b) of the Act. We use 
the word "consistent" here to mean "agreeing, accordant 
or compatible with'' (see Re an application by the ANF (No 
485 of 1989) (unreported) delivered on 19 April 1994 at 
page 13). 

Further, for the same reasons, to grant the application 
would be for a good reason consistent with $.6(c) and s.6(d) 
of the Act. 

In addition, to grant the application would be for a good 
reason consistent with s.6(e) of the Act. The reason is best 
expressed in this passage which we quote from Re an 
application by the ANF (No 485 of 1989) (unreported) 
delivered 19 April 1994 at pages 15-16 and adopt:— 

"The question is whether it is consistent with that 
part of s.6(e) which requires the discouragement of 
overlapping of eligibility for membership of organisa- 
tions. As we have observed, overlapping existed before 
with the Federal organisation. If this application is 
granted it will recognise an already agreed overlapping 
between the State ANF and the objector, WAPNA. 
However, as we have said, such overlapping will be the 
result of a deliberate formal agreement which has 
terminated effectively trouble between the State ANF, 
the Federal ANF, WAPNA, and the Federal HSUA. 

It is not practicable to discourage overlapping by 
vitiating the agreement which has been the instrument 
of industrial peace. 
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"Practicable" means "capable of being put into 
practice, done, or effected, esp. with the available 
means or with reason or prudence'' (see The Macquarie 
Dictionary). One cannot make an unreasonable or 
imprudent decision so as to discourage overlapping 
(see Re an application by the FMWU (op cit) at page 
3352). 

In our opinion, it would be imprudent and unreason- 
able to reinstate by refusing this application that state 
of affairs which in the past led to strife and disputation, 
when to grant the application would complete the 
agreement which has put paid to litigation and 
disputation. That is not at all diluted by the fact that 
most persons eligible for coverage are or will be 
covered by Federal awards, both in the private and 
public sectors." 

Further, there is good reason consistent with s.6(f) of the 
Act in that it is part of the process which enabled s.6(f) to 
be advanced in application No 485 of 1989 (Re an 
application by the ANF (No 485 of 1989) (unreported) 
delivered 19 April 1994 at page 16). 

Next, because the application is to encourage, and, 
indeed, complete a formal process of co-operation between 
WAPNA and the State ANF, as well as the Federal ANF and 
the HSUA, and, indeed, to implement an agreement to 
prevent disputation between State and Federal organisa- 
tions, there is good reason consistent with s.6(g) of die Act 
to grant the application, insofar as it affects the exclusion 
clause affecting the State ANF. We do not think that it is 
necessary to add in detail that to be consistent with the 
provisions of s.6 the good reason does not have to be 
identical (see Re an application by the FMWU 73 WAIG 
3342). 

Indeed, we are satisfied in accordance with s.55(5) of the 
Act that there is good reason consistent with the objects 
prescribed in s.6 of the Act to permit an authorisation to be 
made to the Registrar to alter the rules as the application 
seeks to do, and we so find. 

As to that part of the application which seeks to have 
authorised the deletion of die clause excluding WAPNA 
coverage of persons eligible to be members of the CSA, that 
is, as we have observed, somewhat different. There is, on 
the evidence, no history of any disputation between 
WAPNA and the CSA. That, we infer, is because there is 
no overlapping in coverage between them because of the 
exclusion clause. 

It is the case, too, that if this application were granted, 
there would be overlapping in coverage between WAPNA 
and the CSA, and that was not really in dispute and is quite 
obvious. The CSA has coverage of public servants and a 
great number of public sector employees under its eligibility 
rule, generally speaking. 

WAPNA's eligibility rule directs its eligibility to psychi- 
atric nurses. WAPNA is a small specialised organisation and 
the CSA is a large organisation with an admitted ability to 
adequately service its members. 

In immediate dispute is the coverage of 13 persons who 
are CSA members but who are by profession psychiatric 
nurses and duly registered as such. In addition, there are 
three other vacant positions which would be filled by 
persons who are co-ordinators or directors of nursing. 

The position is this. In 1985, five levels of employment 
in the general nursing profession (under State ANF 
coverage) were created, 1 to 5. Three levels for WAPNA 
members ((ie) psychiatric nurses eligible for WAPNA 
coverage) were created 1 to 3 in a hierarchy. However, 
although the positions of co-ordinator and director of 
nursing (a position occupied by Mr Howard) are colloquially 
referred to as levels 4 and 5, those positions exist by virtue 
of a totally different award. The positions of co-ordinator 
and director of nursing exist under the Public Service Award 
to which the CSA (and not WAPNA) is a party. 

What of necessity occurs is that a person such as Mr 
Howard who is promoted to co-ordinator (or perhaps 
directly to director of nursing) changes membership from 
WAPNA to CSA because of the different coverage when he 

or she is promoted beyond levels 1,2 and 3. The person then 
becomes, as we find on Mr Howard's evidence, a public 
servant and an employee of the Public Service Commis- 
sioner. 

The co-ordinator and director of nursing, although they 
are positions for persons who are and who practise as 
qualified psychiatric nurses, are positions of a managerial 
nature, or at least more managerial in content. As we 
understand Mr Howard's evidence, which we accept, he and 
other persons in the co-ordinator and director of nursing 
positions are content with CSA membership. Indeed, 
meetings have given short shift to the idea of any change 
in membership. 

Undertakings were given by WAPNA before the Full 
Bench that it would not seek to cover the 12 or 13 persons 
who currently occupy co-ordinator and director of nursing 
positions and who are members currently of the CSA. 
However, there are at present 16 such positions of which 
three are not currently filled. Further, of the 13 CSA 
members there was evidence that three are members also of 
the State ANF. The undertaking given did not extend, at 
least as we understood it, to persons who might fill the three 
vacant positions or to persons who might fill positions of 
co-ordinator and director of nursing which become vacant 
in the future. 

WAPNA's position was, of course, too, that there is not 
and will not be any disputation between WAPNA and the 
CSA over membership. The CSA's position was that, 
because of the existence of the exclusion of CSA members 
from coverage by WAPNA contained in WAPNA's rules, 
there was no disputation. 

It was a fundamental part of the CSA case, too, that to 
enable another organisation to cover persons who on 
promotion are eligible for membership of the CSA would 
open the floodgates to widespread attacks on CSA coverage 
by a number of organisations of employees. 

Re an application by the APEA 69 WAIG 1057, where 
the Association of Professional Engineers, Australia (West- 
em Australian Branch), Organisation of Employees was not 
successful in an application to the Full Bench to obtain 
coverage of professional engineers who were and were 
eligible for CSA membership, was cited to us as authority 
for the correct approach in this matter. 

It is not in dispute that the CSA is a large organisation 
with the ability to provide adequate services to its members, 
and we so find. Against that, the argument was that WAPNA 
is a specialist psychiatric nurses' organisation. 

WAPNA's case was, too, that the State ANF can enrol 
all persons who are psychiatric nurses in this State; but, if 
this exclusion is not removed, WAPNA does not have the 
same right. Against that, the CSA's case was that that 
inequality did not justify giving WAPNA the right to cover 
CSA members which did not currently exist. 

Again, however, it was submitted that if the CSA was 
involved in "amalgamation" with a Federal body, then the 
co-ordinator and director of nursing positions would not be 
covered by the CSA. They would be covered by State 
awards. That would seem to us to be somewhat too far down 
the track for us to consider, there not having been any 
amalgamation yet. 

In addition, we would have difficulty with the proposition 
that the CSA's coverage should be jeopardised in this case 
because it is necessary to align WAPNA coverage with State 
ANF coverage in every respect, including the current CSA 
coverage of co-ordinators and directors of nursing. 

It is, of course, the case, and we are satisfied, that 
WAPNA has no coverage under its rules of State public 
servants as such, and that, if this application is successful, 
insofar as it is concerned with the current coverage of the 
CSA, there will be an overlap in coverage. 

Further, the Public Service Award of 1992 applies to all 
public servants, including co-ordinators and directors of 
nursing. WAPNA is not a party to the award, and the Full 
Bench was advised by Mr Maguire that it would not seek 



to obtain industrial coverage by becoming a party to that 
award. However, Mr Howlett's response to that was that 
once the exclusion clause is removed then there will be 
disputation with WAPNA, and, secondly, it would lead to 
disputation with other "unions" who would seek to avail 
themselves of the same opportunities. 

Further, other organisations would seek to become parties 
to the Public Service Award. Indeed, the three vacant 
positions referred to above would immediately become the 
subject of dispute as soon as the exclusion is removed, 
because when the positions are filled there will be 
competition for coverage. 

It was also the CSA's case that, unlike the position which 
was found to exist with The Association of Draughting, 
Supervisory and Tfechnical Employees, Western Australian 
Branch in Re an application by the APEA 69 WAIG 1057, 
there was no good reason consistent with the objects 
prescribed in s.6 of the Act to authorise the alteration sought 
to be authorised (see s.55(5) of the Act). 

As with the State ANF exclusion alteration, the duty of 
the Full Bench is, in a case where overlapping would be 
created by granting an application such as this, to refuse the 
application unless there is good reason consistent with the 
objects prescribed in s.6 to permit registration. 

We have already said what the interpretation of s.55(5) 
is (see Re an application by the FMWU 73 WAIG 3342, 
FMWU v. FCU and Others 65 WAIG 2033 at 2036 per 
Olney J, and also CMEU v. OPPWF and Another 70 WAIG 
281 at 285 per Brinsden J). 

In our opinion, it has not been established to our 
satisfaction that to grant this application will promote good 
will in industry (see s.6(a)). 

There was no direct evidence, but by inference it is more 
likely than not that there might be disputation both about 
award coverage and eligibility in relation to the three vacant 
CSA positions referred to, and, indeed, to any future 
vacancies in the 16 positions, of which 13 are currently 
occupied. None of these was the subject of any undertaking 
by WAPNA ((ie) as to the future). There has been no ground 
for disputation in the past because the exclusion clause 
remains in place, and that much is very clear. 

As to s.6(b), no good reason has been advanced consistent 
with that provision. Again, no means for amicable settle- 
ment of disputes would be provided for by this application 
being granted. The same observation is to be made about 
s.6(c). 

As to s.6(d), it is difficult to see that if coverage of some 
persons eligible to be members of the CSA is given to 
WAPNA (as it would were this application to be successful) 
that the observance of awards is provided for unless 
WAPNA becomes a party to the Public Service Award, 
which in itself is capable of being a source of disputation. 
We see no good reason therefore for granting the application 
consistent with s.6(d). 

We now turn to s.6(e). Firstly, that provision requires the 
encouragement of the formation of representative organisa- 
tions and their registration under the Act. We do not see that 
to grant this application is inconsistent with that part of 
s.6(e), because, whilst co-ordinators and directors of nursing 
are public servants, they are also and essentially psychiatric 
nurses. However, the second part of s.6(e) requires as an 
object the discouragement "so far as practicable, overlap- 
ping of eligibility for membership of" organisations. 

In this case, to grant the application would be to cause 
overlapping. TTie question is whether it would be impracti- 
cable to discourage it. The answer is no. That is because the 
members are currently satisfied with coverage, the CSA is 
able to provide adequate services, there is a likelihood of 
divided coverage, if not now perhaps in the future if this 
were to occur, and the risk of destabilisation of an 
organisation which exists to cover public servants exists. 

Further, we are not satisfied that disputation which was 
prevented in the past by the rule sought to be altered will 
not now occur. It is practicable to discourage overlapping 
of eligibility by refusing this application. 

As to s.6(f), nothing has been put before us which is 
consistent or inconsistent with that provision, and the same 
observation can be made about s.6(g). 

Accordingly, we are not satisfied, as required by s.55(5) 
of the Act, that when an overlap would be created by 
granting the application, insofar as it relates to the CSA 
exclusion in WAPNA's rales, there is good reason consis- 
tent with the objects prescribed in s.6 to permit registration. 
(We should observe that what might or might not constitute 
good reason in this case or no good reason in this case is 
no guide necessarily to what might constitute good reason 
or not constitute good reason in another case). 

We have considered all of the evidence and all of the 
submissions made. We would make an order authorising the 
registration of the alteration of the rules, insofar as it relates 
to rale 5(b) of the amended application by deleting the 
existing rale 5(b) and inserting in its stead the new rule 5(b) 
which this application seeks to have inserted. However, it 
would now seem that because, insofar as the application 
sought that the existing rale 5(b)(ii) be deleted, and, insofar 
as that application failed, then the existing rale 5(b)(ii) 
should be reproduced as rule 5(b)(iii) so as to continue the 
exclusion of CSA coverage in the following terms:— 

"(iii) A person who holds a Psychiatric Nursing 
Certificate but who, by virtue of his employment, 
is eligible for membership of the Civil Service 
Association of Western Australia (Inc)." 

We would otherwise dismiss the application. Those 
decisions would accord with the Full Bench's duty under 
s.26(l)(a) of the Act. We would issue a minute to reflect this. 

Order accordingly. 

Appearances: Mr G Maguire, as agent, on behalf of the 
applicant. 

Mr F Furey and later Mr D Howlett on behalf of the Civil 
Service Association of Western Australia (Inc), as objector. 

Ms P J Giles (of Counsel) by leave on behalf of the 
Australian Nursing Federation Industrial Union of Workers, 
Perth, as objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Re an application by The West Australian Psychiatric 
Nurses' Association (Union of Workers) 

No. 660 of 1991. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER J.A. NEGUS. 

12 May 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 10th day of March 1994 and the 4th day of 
May 1994, and having heard Mr G Maguire, as agent, on 
behalf of the applicant, Mr F Furey and later Mr D Howlett 
on behalf of the Civil Service Association of Western 
Australia (Inc), as objector, and Ms P J Giles (of Counsel) 
on behalf of the Australian Nursing Federation Industrial 
Union of Workers, Perth, as objector, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 12th day of May 1994, it is 
this day, the 12th day of May 1994, ordered as follows:— 

(1) That the Registrar be and is hereby authorised to 
register alterations to the rales of the applicant 
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(ii) A person who is employed as a general 
or general enrolled nurse." 

(4) That leave be and is hereby granted to the 
applicant to amend the application herein filed on 
the 8th day of May 1991 by substituting the letter 
"(c)" for the letter "(b)" so that rule 5(c) as it 
appears in the application reads as follows:— 
"(c) No person shall be a member except in the 

capacity of honorary member, who is not a 
worker within the meaning of die "Industrial 
Arbitration Act 1912-1966"." 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Psychiatric Nurses' Association 
(Union of Workers) 
No. 660 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 

17 March 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 10th day of March 1994, and having heard Mr 
G Maguire, as agent, on behalf of the applicant, Mr F Furey 
on behalf of the Civil Service Association of Western 
Australia (Inc), as objector, and Ms P J Giles (of Counsel) 
by leave on behalf of the Australian Nursing Federation 
Industrial Union of Workers, Perth, as objector, and whereas 
the Full Bench found it necessary to make such orders as 
were necessary and expedient for the expeditious and just 
hearing aid determination of the matter, it is this day, the 
17th day of March 1994, ordered that the hearing and 
determination of application No 660 of 1991 be and is 
hereby adjourned to 9.30 am on Wednesday, the 4th day of 
May 1994. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.) President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

union, rule 5. Constitution, by deleting the 
existing rule 5(b) and inserting a new rule 5(b) as 
follows:— 
"(b) The following persons are ineligible for 

membership of the Union: 
(i) A person who is or is eligible to be 

registered only as a general or general 
enrolled nurse; or 

(ii) A person who is employed as a general 
or general enrolled nurse. 

(iii) A person who holds a Psychiatric 
Nursing Certificate but who, by virtue 
of his employment, is eligible for 
membership of the Civil Service Asso- 
ciation of Western Australia (Inc)." 

(2) That the application herein otherwise be and is 
hereby dismissed. 

By the Full Bench. 
(Sgd.) PJ. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Orders follow. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The West Australian Psychiatric Nurses' Association 
(Union of Workers) 
No. 660 of 1991. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.A. NEGUS. 

2 May 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 10th day of March 1994, and having heard Mr 
G Maguire, as agent, on behalf of the applicant, Mr F Furey 
on behalf of the Civil Service Association of Western 
Australia (Inc), as objector, and Ms P J Giles (of Counsel) 
by leave on behalf of the Australian Nursing Federation 
Industrial Union of Workers, Perth, as objector, and having 
determined that reasons for decision will issue at a future 
date, it is this day, the 2nd day of May 1994, ordered and 
declared as follows:— 

(1) That the application for leave to object filed herein 
on the 12th day of May 1992 on behalf of the Civil 
Service Association of Western Australia (Inc) be 
and is hereby granted, the Full Bench being 
satisfied that the said objector has sufficient 
interest in accordance with s.55(2)(c) of the 
Industrial Relations Act 1979 (as amended) ("the 
Act"). 

(2) That the application for leave to object filed herein 
on the 12th day of May 1992 on behalf of the 
Australian Nursing Federation Industrial Union of 
Workers, Perth be and is hereby granted, the Full 
Bench being satisfied that the said objector has 
sufficient interest in accordance with s.55(2)(c) of 
the Act. 

(3) That leave be and is hereby granted to the 
applicant herein to amend the application filed on 
the 8th day of May 1991 by substituting a new 
proposed rule 5(b) in accordance with the docu- 
ment "MFIl" filed on the 13th day of September 
1993 in the following terms:— 

"(b) The following persons are ineligible for 
membership of the Union: 

(i) A person who is or is eligible to be 
registered only as a general or general 
enrolled nurse; or 

S.62 
In the matter of an application by the West Australian 
Psychiatric Nurses' Association (Union of Workers) Perth 
for alteration of registered Rules. 

660 of 1991. 

TREVOR JOHN POPE, DEPUTY REGISTRAR. 
12th May 1994. 

Decision. 
HAVING been ordered by the Full Bench, I have this 12th 
day of May 1994 altered Rule 5 Constitution—in terms of 
the Order of the Full Bench in this matter. 

TREVOR JOHN TOPE, 
[L.S.] Deputy Registrar. 
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FULL BENCH—UNIONS— 
Application for Orders under 

Section 72A— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Coflexip Asia Pacific Pty Ltd and Others. 
No. 469 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER R.N. GEORGE. 
1 June 1994. 

Reasons for Decision. 
THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench. 

This is an application brought by the Metals and 
Engineering Workers' Union—Western Australian Branch 
seeking an order pursuant to section 72A of the Industrial 
Relations Act 1979 granting it the exclusive right to 
represent, to the exclusion of all other organisations 
registered under the Act, the industrial interests of all 
employees engaged by Coflexip Asia Pacific Pty Ltd ("the 
Company") in the capacities of production operators, 
engineering tradespersons, trainees, process control opera- 
tors, wharf crane operators or plant operators. 

The Company is a member of the Coflexip group of 
companies, the board of management of which is based in 
France. The material before the Full Bench suggests that the 
group is a "world leader in the field of the manufacture and 
laying of sub-sea flexible pipes for the transportation of 
hydrocarbons". A number of its customers are based in the 
Asia Pacific region and the directors of the Company are 
anxious to establish a manufacturing plant in the region as 
soon as possible. 

The directors of the Company have shown interest in 
establishing the factory at Rous Head at Fremantle Harbour. 
The other alternative is to establish a plant at Singapore 
where one of the group's companies already operates. The 
decision as to where the plant is to be located is to be made 
by the Board on 21 June next. The plant would cost in the 
order of $55 million to construct and once constructed would 
employ up to 200 persons. As well as generating foreign 
income through the export of the pipes, much of the material 
used to construct the pipes would be sourced locally. 

Both the State and Federal governments have offered 
financial inducements to attract the Company to establish 
the plant in Australia, more particularly at Fremantle. 
However, before the Company is prepared to consider 
establishing the plant in Australia, it insists that efficient 
industrial relations practices be in place. In particular, it 
insists that the enterprise be "guaranteed single union 
status" and have in place a stand alone enterprise agreement 
with that union covering terms and conditions of employ- 
ment for its operations, including the manning of a crane on 
the Fremantle wharf. To that end, in the latter part of last 
year, representatives of the Company met with officials of 
the Australian Council of Trade Unions ("the ACTU"). As 
a result of that meeting, the ACTU, through its Secretary, 
indicated that having regard to the special nature of the 
Company's operations the ACTU was prepared to give the 
operation "green field site status with one union for its 
operations". That union was stipulated by the ACTU to be 
the Applicant, or its Federal counterpart. At the same time, 
the ACTU, through its Secretary, indicated that that union 
was prepared to "negotiate a stand alone enterprise 
agreement covering terms and conditions of employment" 
for the Company's Australian operation. Subsequently, such 
an agreement was entered into between the Company and 

the Applicant and is the subject of an application for 
registration as an enterprise agreement under the Act. One 
of the Company's particular concerns was the propensity for 
disputes between employers and the Maritime Union. Not 
long ago the Company sought, and was given, assurance 
from the Secretary of the ACTU and the Federal Secretaries 
of the Applicant and the Maritime Union "that the single 
union status that had been agreed would not be affected by 
having Coflexip employees working on the Fremantle 
wharf". 

The Applicant seeks by this application to put in place the 
single union status recognised by the ACTU in order to give 
the Company the guarantee it seeks to establish the project 
in Australia. The Company and the Minister for Labour 
Relations sought, and were granted, leave to intervene to 
support the application. 

The Company's agent intimated that but for the fact that 
it did not have legal personality to do so at the appropriate 
time, it would have made the application itself. The nature 
of its business was such that it was imperative that it have 
in place settled industrial relations of the kind sought in 
order that it could develop "a workforce that is totally 
flexible and multiskilled" without risk of demarcation or 
restriction on work practices. The Company contends that 
it could not viably operate in an environment of restrictive 
work practices and intermittent industrial action because 
contracts for the supply of pipes typically contain provision 
for potential liquidated damages in the case of delayed 
delivery. Furthermore, the only way the Company was able 
to compete with its competitors was to operate in a way 
which called for highly efficient and innovative work 
practices. Its agent was at pains to point out the imperative 
of having its undertakings in place before 21 June next when 
the Board was to decide the venue for the plant. Unless the 
Applicant was to be guaranteed single union coverage by 
that date, there was no prospect of the plant being built in 
Australia. 

The agent for the Minister, as indeed did the agents for 
the Applicant and the Company, drew attention to the 
benefits of the local community from the establishment of 
such a plant. Furthermore, he indicated that in granting the 
application the Commission would be indicating to other 
foreign companies who might wish to commence operations 
in this State that it was possible to do so under modern 
flexible workplace arrangements. He drew attention to the 
obligations imposed upon the Commission by section 26(1) 
of the Act to have regard to the interests of the community 
as a whole. 

The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) ("the 
AEEFEU") also sought, and was granted, leave to inter- 
vene. Whilst not opposing the concept of the Company's 
enterprise having single union status, it seriously questioned 
whether the Applicant was the appropriate union to be 
granted that status. It did not advocate that the application 
be dismissed but, rather, that it be adjourned in order that 
it might bring a similar application and have the Full Bench, 
with the benefit of both applications, determine which was 
the most appropriate union to have exclusive coverage. 
Furthermore, the AEEFEU was not opposed to meeting the 
demands of the Company, but simply wished an opportunity 
to consider those demands, an opportunity which it had thus 
far been denied. Counsel for the AEEFEU argued that it has 
constitutional coverage for most of the classifications in 
question and under the ACTU's Union Rationalisation 
Policy it had "principal union" status in the wire industry 
as defined by the Wire Industry Award. It complains that the 
ACTU's decision to give the Applicant sole union status was 
made without reference to it and in any event the 
Commission was not bound to have regard to that 
determination since there was no counterpart in the 
provisions of section 72A to the provisions of section 
118A(2) of the Federal Industrial Relations Act. Moreover, 
the AEEFEU says that the Applicant has not come to the 
Commission with clean hands because contrary to a 
memorandum of understanding entered into between the 
Applicant, the AEEFEU and another union, the AEEFEU 
was not consulted by the Applicant in relation to the present 
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application. Counsel for the AEEFEU submits that the onus 
is on the Applicant to show why the order it now seeks 
should be made. He contends that little of substance was put 
to the Commission to justify the claim. Furthermore, the 
Commission should be slow to deny his client the right 
achieved through registration under the Act to enrol 
members engaged in the work anticipated to be undertaken 
in the Company's enterprise. 

The provisions of section 72A of the Act give the 
Commission, constituted by the Full Bench, a wide 
discretion to determine whether an organisation should have 
the right to exclusively represent the industrial interests of 
employees employed in an enterprise or workplace. As is the 
case with the similar, but not identical, provision in section 
118A of the Commonwealth Industrial Relations Act 1988 
the section gives the Commission a general discretion 
'confined only by the scope and purpose of the legislation" 
(see: O'Sullivan v. Farrow (1990) 168 CLR 210 at 216; and 
see too: Motor Traders Association of New South Wales and 
Others v. The National Union of Workers and Others (1991) 
42 IR 401 at 411). There is thus, as the Full Bench of the 
Australian Industrial Relations Commission pointed out in 
Motor Traders Association of New South Wales and Others 
v. The National Union of Workers and Others (supra) at page 
412 in respect of the Commonwealth legislation, no reason 
why the powers arising under the section "cannot be 
exercised to give effect to what the Commission thinks is 
desirable having regard to the scope and purposes" of the 
Act. Clearly, however, the onus is on the Applicant in any 
particular case to establish good and cogent reasons why the 
order should be made and if relevant displace the existing 
rights of a registered organisation (see: Re Queensland 
Alumina Ltd (1991)42 IR 304 at 321). It is a natural incident 
of an application of section 72A that it will often erode the 
membership entitlement of one or more registered organisa- 
tions, and the fact that it does so cannot in itself be a basis 
for rejecting the application. The object of the section which 
is patently directed towards, amongst other things, the 
removal of overlapping of membership in appropriate cases 
would otherwise be defeated. In the final analysis, whether 
or not an order is to be made will depend on the particular 
circumstances of the case. 

On the material before us and having regard to the 
submissions of the Applicant and the intervenors, we are 
satisfied, despite the valiant efforts of Counsel for the 
AEEFEU to persuade us otherwise, that there are indeed 
good and cogent reasons for us to grant the Applicant the 
exclusive right to represent the Company's production 
employees the subject of the application. 

Although Counsel for the AEEFEU complains that there 
is insufficient material for us to make a properly considered 
judgement in this matter, the uncontroverted facts are that 
there is a genuine prospect of the Company establishing a 
new industry in Fremantle with the potential to employ up 
to 200 persons and generate income for the State; the 
Company will only set up its plant in this country if its 
production employees are covered by a single union and, 
moreover, require that to be guaranteed before 21 June next 
when a decision will be made as to where the plant should 
be situated. Effectively that guarantee can only be put in 
place by an order of the kind sought on this occasion. Only 
the Applicant has instituted proceedings to enable such an 
order to be made Mid only the Applicant has reached 
agreement with the Company with respect to conditions of 
employment of the Company. 

No matter how anxious the AEEFEU may be to satisfy 
the demands of the Company, the plain fact of the matter 
is that it is in no position to obtain a guarantee that it will 
have single union status before 21 June 1994 because no 
application of the kind now in question has yet been 
instituted and, moreover, even if such an application was 
instituted forthwith, it could not by reason of section 72A(3) 
be dealt with until well after 21 June next. Furthermore, even 
if such an application could be dealt with and a determina- 
tion made in favour of the union, it could not guarantee that 
it would be able to satisfy another of the Company's 
requirements that there be in place a stand alone enterprise 
agreement covering the Company's operations by that date. 

At most, as Counsel for the AEEFEU says, there would be 
a "good chance" of such an agreement being reached and 
even that assumes the unlikely, that there is sufficient time 
for the AEEFEU and the Company's representatives to get 
together before the stipulated date. It also assumes that die 
Company would be prepared to enter into negotiations with 
the AEEFEU, which would be surprising given the steps it 
took to obtain the sanction of the ACTU to its proposals and 
given the steps it has taken to reach agreement with the 
Applicant. In addition, it is to be borne in mind that the 
single union status involves not just consideration of the 
competing claims of the Applicant and the AEEFEU, but 
also involves the Maritime Union, which Union has 
consented to crane operators being covered by the Appli- 
cant. There is no guarantee that such consent would be given 
to the AEEFEU. The undeniable fact is that the Applicant 
is in a position to satisfy the conditions precedent set by the 
Company for it to consider establishing its enterprise in this 
State, whereas the AEEFEU is not in that position and nor 
is it likely to be at any time prior to 21 June next. 

In our view, the potential benefits to the community 
through the establishment in this State of the enterprise 
contemplated by the Company in the form of increased 
employment opportunities and increased revenue in the 
State far outweighs the potential damage to the interests of 
the AEEFEU. In summary, we accept that any hope of the 
industry being established in this State depends on the order 
now sought being made and we consider that it would be 
contrary to the objects of the Act if that opportunity was lost, 
while the Applicant and the AEEFEU argue amongst 
themselves as to who should have single union status for the 
Company's production employees. Furthermore, we doubt 
the wisdom, in effect, of requiring the Company to 
renegotiate with another union, when it already has in place 
an agreement which satisfies its needs. Such a decision 
would only serve to heighten the concerns of the Company 
regarding industrial relations practices in this country and 
may well operate not only to remove any chance of the 
Company's plant being set up in this State, but to discourage 
other potential foreign investors from establishing new 
industries in this State. 

Apart from these considerations, we consider that there 
are additional factors in favour of granting the application. 
The material before us indicates, and indeed it was not really 
in dispute, that the membership rules of the Applicant and 
of the AEEFEU overlap, at least so far as is relevant for 
these proceedings. There is thus potential for demarcation 
disputes between the two unions, having regard to the 
attitude adopted by their representatives to each other as 
revealed in the course of these proceedings, that potential 
seems more real than academic. In those circumstances, it 
would be desirable, if only in the interests of reducing the 
potential for disputes that one of the unions be given 
exclusive coverage. Furthermore, the nature of the enterprise 
appears to us from the material submitted to be one which 
lends itself to the Applicant having exclusive coverage of 
the production employees, particularly given the desire to 
maintain the same workplace culture in this country as it 
adopts in others. 

The indications are that not only will the Company's 
enterprise be new to Australia, but it will incorporate 
technology and production processes not now undertaken in 
this counfry. There is thus no precedent for the AEEFEU to 
have any greater claim than the Applicant by reason of prior 
custom and practice. Although as Counsel for the AEEFEU 
rightly submits, there is little detailed evidence as to the 
nature of the Company's manufacturing process, such 
information as there is, clearly indicates that it involves the 
construction of pipes consisting of layers of plastics and 
steel. Notably the Applicant's rules give it eligibility of 
membership of pipe makers and machinists engaged in the 
production of plastics. It cannot thus be said that the 
Applicant has no claim to cover the employees in question, 
although it must be said that an application of this nature 
is not dependent upon the organisation having the right to 
represent the employees in question, as section 72A(2)(b) 
clearly indicates. 
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Although the Commission is not bound to take note of 
demarcation determinations made by the ACTU, it is not 
irrelevant that the ACTU to which the Applicant and the 
AEEFEU are at least indirectly affiliated through their 
Federal counterparts, considers it appropriate that the 
Applicant should have exclusive constitutional coverage for 
the employees in question and therefore coverage in 
preference to the AEEFEU. 

Furthermore, it cannot be overlooked that the Applicant, 
with the imprimatur of the ACTU, has now reached 
agreement on terms and conditions of employment to enable 
the enterprise to be established. Furthermore, as previously 
indicated, the Applicant has reached agreement with the 
Maritime Union to enable it to settle its agreement with the 
Company. It hardly seems sensible at this late stage that the 
benefits of that agreement should be put into question (cf: 
Argyle Diamond Mines Pty Ltd & Another v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and Others (1985) 65 WAIG 1369). The 
AEEFEU cannot complain reasonably that it has had little 
or no opportunity to pursue the matter before this. As 
required by section 72A(3) notice of this application was 
published in the Western Australian Industrial Gazette on 
27 April 1994. Furthermore, one of the grounds for the 
application listed in the advertisement was that the ACTU 
had granted single union status to the Company's opera- 
tions. There is no evidence of the AEEFEU having 
approached the Company at all, rather the indications are 
that agents of the Company recently sought to approach it 
without much success to explain the Company's position 
with regard to the matter. If it be the case that proper 
procedures within the ACTU have not been followed, the 
place to deal with that is in the ACTU and not the 
Commission. It may be too that the Applicant was obliged 
from the memorandum of understanding to consult with the 
AEEFEU in respect of this application and it may be that 
it failed to honour that undertaking, but for the reasons 
indicated it is not logical that the State should be deprived 
of the opportunity of receiving the benefit of the new 
industry because that consultative process remains incom- 
plete. 

In all the circumstances, we are satisfied that an order 
should be made giving the Applicant the right to the 
exclusion of all other organisations registered under the Act 
to represent under the Act the industrial interests of 
employees of the Company engaged in or in connection with 
the manufacturing of flexible pipe and associated products, 
including employees engaged in production, handling, 
fitting, assembling, quality control, storage and cranage. 

Having regard to the terms of the membership rules of the 
Applicant and of the AEEFEU, we are not satisfied that the 
rules of these organisations do not need to be altered and 
therefore, as required by section 72A(6) of the Act, the 
matter is referred to the President. 

Appearances: Mr N. Hodgson on behalf of the Applicant. 

Mr M.C. Borlase on behalf of Coflexip Asia Pacific Pty 
Ltd as Intervenor. 

Mr C.W. Gillam on behalf of the Minister for Labour 
Relations as Intervenor. 

Mr R.D. Farrell (of Counsel) with Mr D. Forster on behalf 
of The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) as Interve- 
nor. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

(Applicant) 

and 

Coflexip Asia Pacific Pty Ltd and Others. 
(Intervenors) 

No. 469 of 1994. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER R.N. GEORGE. 

2 June 1994. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 30th and 31st days of May 1994, and having 
heard Mr N. Hodgson on behalf of the Applicant, Mr M.C. 
Borlase on behalf Coflexip Asia Pacific Pty Ltd as 
Intervenor, Mr C.W. Gillam on behalf of the Minister for 
Labour Relations as Intervenor and Mr R.D. Farrell (of 
Counsel) with Mr D. Forster on behalf of The Australian 
Electrical, Electronics, Foundry and Engineering Union, 
W.A. Branch as Intervenor it is this day, the 2nd day of June, 
1994, ordered— 

(1) That pursuant to section 72A(2) of the Act the 
Metals and Engineering Workers' Union—West- 
em Australian Branch has the right to the 
exclusion of all other organisations registered 
under the Act to represent under the Act the 
industrial interests of the employees of Coflexip 
Asia Pacific Pty Ltd engaged in or in connection 
with the manufacturing of flexible pipe and 
associated products, including employees engaged 
in production, handling, fitting, assembling, qual- 
ity control, storage and cranage. 

(2) That pursuant to section 72A(6) the matter be 
referred to the President for consideration of any 
rule changes in consequence of the order in 
paragraph (1) hereof. 

By the Full Bench. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 
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AWARDS/AGREEMENTS— 
Application for 

BROWNBUHT METALUX ENTERPRISE 
BARGAINING AGREEMENT 

No. AG 34 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch; Transport Workers' Union of Australia, 

Industrial Union of Workers, Western Australian Branch; 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Email Furniture Limited 
T/A Brownbuilt Metalux Industries 

No. AG 34 of 1994. 
Brownbuilt Metalux Enterprise Bargaining Agreement 

COMMISSIONER A.R. BEECH. 
18 May 1994. 

Order. 
HAVING heard Mr G. Sturman, Mr A. Waddell and Mr W. 
Johnston on behalf of the Applicants and Mr M. Broughton 
on behalf of the Respondent, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Brownbuilt Metalux Enterprise Bargaining 
Agreement be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the 18th day of May 1994. 

(Sgd.) A.R. BEECH, 
[U.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Brownbuilt 

Metalux Enterprise Bargaining Agreement. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Relationship to Other Awards 
5. Term 
6. Single Bargaining Unit 
7. Objectives 
8. Continuous Improvements 
9. Hours 

10. Flexibility 
11. Absence Through Illness 
12. Smoking Policy 
13. Occupational Health and Safety 
14. Training 
15. Wages 
16. Grievance Procedure 
17. Signatories to this Agreement 

Schedule A.—Wage Schedule 

3.—Area and Scope. 
This agreement shall apply to employees of Brownbuilt 

Metalux (the company) who are, or who are eligible to be, 
members of the Metals and Engineering Workers' Union— 
Western Australian Branch; Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch; and The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

4.—Relationship to Other Awards. 
(1) This agreement shall be read wholly in conjunction 

with the Metal Trades (General) Award 1966 No. 13 of 

1965, The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 No. R 32 of 1976 and the 
Transport Workers' (General) Award No. 10 of 1961 with 
respect to those employees bound by those awards. 

(2) Where there is any inconsistency between this 
agreement and the aforementioned awards this agreement 
shall prevail to the extent of such inconsistency. 

5.—Term. 
(1) This agreement shall operate from the date of 

ratification by the Western Australian Industrial Relations 
Commission and shall remain in force until 30th June 1995. 

(2) Not later than one month prior to the expiration of this 
agreement, the parties will confer to assess progress made 
and the renewal or otherwise of the document. 

(3) Should the parties not enter into a new agreement, they 
shall make application for the cancellation of this agree- 
ment. 

6.—Single Bargaining Unit 
(1) (a) The parties are committed to the process of 

enterprise bargaining and to continue with this process a 
Joint Consultative Committee (JCC) shall meet on a regular 
basis during the life of this agreement. 

(b) The JCC shall comprise the Departmental Head of 
Process, Departmental Head of Despatch and a representa- 
tive of each of the teams identified in subclause (4) hereof. 

(2) Specific matters for the JCC shall be to: 
(a) Discuss the performance of the business which 

will include assessment of the business in finan- 
cial, manning and equipment performance terms. 

(b) Consider issues relating to the morale of employ- 
ees, including their expectations and needs. 

(c) Aim to implement a further Enterprise Bargaining 
Agreement at the expiration of this agreement. 

(3) Issues for discussion by the JCC shall include: 
(a) Performance in regard to employees. 
(b) Organisational structure. 

(4) (a) The workforce is comprised of four sections: 
(i) Paint area. 

(ii) Press area. 
(iii) Assembly. 
(iv) Stores and despatch. 

(b) These teams shall meet with their departmental 
manager/supervisor to: 

(i) Review performance of the team. 
(ii) Consider ways of improving team performance. 

(iii) Define meeting procedures. 
(iv) Multi-skill the workforce. 
(v) Monitor systems expenditure/performance. 

(vi) Review rosters and absenteeism. 
(vii) Review operating procedures and monitor compli- 

ance with same. 
(viii) Review training needs and certification. 

7.—Objectives. 
(1) The parties agree that by consultation, mutual trust and 

improved quality of employment, productivity, competitive 
position and long term growth will be gained. 

(2) Short Term Objectives: 
(a) To increase productivity and efficiency. 
(b) Gain a commitment to continuous improvement. 
(c) Increase individual awareness and responsibility 

to quality. 
(d) Maximise flexibility. 
(e) Be more responsive to the needs of employees. 

(3) Long Tferm Objectives: 
(a) To enhance the culture and attitudes of all 

employees and create a sense of belonging to and 
pride in the company. 
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(b) Increase the skill levels of all employees so they 
may be utilised thus increasing opportunities for 
new career paths as well as adding internal 
mobility. 

(c) Increase competitiveness. 
(d) Improve job satisfaction. 

8.—Continuous Improvements. 
All parties covered by this agreement are committed to 

becoming actively involved in this Enterprise Bargaining 
Agreement. 

9.—Hours. 
The parties agree that flexibility in starting and finishing 

times and the taking of meal breaks is necessary for effective 
implementation of productivity and efficiency, provided that 
any arrangements shall not conflict with the spread of hours 
as defined in the relevant awards. 

10.—Flexibility. 
The parties agree that there will not be any lines of 

demarcation between classifications covered by this agree- 
ment, subject to skills competency, safety and legislative 
requirements. 

11.—Absence Through Illness. 
(1) The parties recognise that less absence through illness 

will contribute to the productivity of the enterprise and will 
therefore work towards a target of a 50% reduction in sick 
leave. 

(2) It is agreed that any extended periods of leave shall 
not affect this target. 

12.—Smoking Policy. 
(1) The implementation of a full non-smoking enterprise 

will commence on the signing of this agreement. 
(2) All parties will endeavour to assist employees to quit 

smoking. 
(3) Morning tea and lunch breaks taken outside factory 

buildings will be the only occasions when smoking is 
allowed. 

13.—Occupational Health and Safety. 
The parties recognise the need to improve occupational 

health and safety in the workplace by minimising lost time 
through injuries to 25 days or less per year by the 
introduction of suitable programmes. 

14.—^Training. 
(1) The parties to this agreement accept that in order to 

meet changes in technology, equipment and work patterns, 
training procedures must be adopted. 

(2) Such a policy would comprise but not be restricted to, 
courses conducted, wherever possible, during normal work- 
ing hours. 

15.—Wages. 
Employees will receive a 6% wage increase as set in 

Schedule A hereof, payable in three instalments, as follows: 
3% from the first pay period after ratification of 
this agreement. 
172% after six months fiom such date. 
172% after a further six months. 

16.—Grievance Procedure. 
(1) (a) Should any matter arise which gives cause for 

concern to an employee, or group of employees, the matter 
shall be raised with the immediate supervisor who will 
investigate the problem and take all reasonable steps to reply 
to employees as soon as possible. 

(b) If a reply cannot be given by the end of the employee's 
next ordinary working shift, a progress report will be given 
by the supervisor. 

(2) (a) Failing agreement being reached when the 
employee has been given a reply, the matter may then be 
raised with the Manufacturing Manager, or his/her equiva- 
lent, who will endeavour to reply as soon as possible. 

(b) If a reply has not been forthcoming by the end of the 
next ordinary working day, a progress report will be made 
available to the employee who raised the complaint 

(3) (a) Should agreement not be reached between the 
employees and the Manufacturing Manager, the union 
concerned will be contacted with a view to discussions being 
held between the parties. 

(b) The matter and all relevant circumstances relating to 
it shall then be fully reviewed by management of the 
company and the union concerned and all steps taken in an 
endeavour to resolve the matter. 

(c) Depending on the prevailing circumstances, there may 
or may not be need for the company's Industrial Relations 
Department to become involved. 

(4) (a) Failing agreement being reached between the 
company and the union concerned, the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for resolution. 

(b) Until the matter has been satisfactorily resolved by the 
procedures outlines, normal work will continue. 

(c) A union representative may be in attendance at any 
stage of these procedures, if specifically so requested by the 
employee concerned. 

17.—Signatories to this Agreement. 
For and on behalf of Brownbuilt MJ. Broughton 
Metalux Industries State Manager 
For and on behalf of the Metals and J. Shaip-Collett 
Engineering Workers' Union—West- 8 March 1994 
em Australian Branch 
For and on behalf of The Shop, Joseph Bullock 
Distributive andAllied Employees' 
Association of Western Australia 
For and on behalf of the Transport Jim McGiveron 
Workers' Unionof Australia, Indus- 
trial Union of Workers.Westem Aus- 
tralian Branch 
Dated this day of  1994 

Schedule A.—Wage Schedule. 
Wage Group Metals Base Supple- Total 3% In- 1.5% In- 1.5% In- 

mentary crease crease crease 

C13 299.50 58.00 357.50 368.20 373.70 379.30 
C12 319.20 61.80 381.00 392.00 398.30 404.30 
Cll 337.40 65.45 402.85 414.90 421.20 427.50 
010 365.20 70.80 436.00 449.10 455.80 462.60 
09 383.50 74.30 457.80 471.60 478.70 485.90 
08 401.70 77.85 479.55 493.00 500.00 509.00 
Trans Driver 334.40 47.80 382.20 393.70 399.60 405.60 
Warehouse 390.40 390.40 402.10 408.10 414.30 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western Austra- 

lian Branch; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Email Furniture Limited 

T/A Brownbuilt Metalux Industries 
No. AG 34 of 1994. 

Brownbuilt Metalux Enterprise Bargaining Agreement 
COMMISSIONER A.R. BEECH. 

2 June 1994. 
Correcting Order. 

WHEREAS the Commission issued an Order in the above 
matter on the 18th day of May 1994; 

And whereas an error occutred in the Order; 
Now therefore, I the undersigned, Commissioner of 

the Western Australian Industrial Relations Commission, 
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pursuant to the power conferred on me under the Industrial 
Relations Act 1979 hereby issue the following correction— 

That the Order in this matter dated the 18th day of 
May 1994 be corrected by deleting the text of the Order 
and inserting in lieu thereof the following text: 

That the Brownbuilt Metalux Enterprise Bar- 
gaining Agreement be registered as an industrial 
agreement in accordance with the attached Sched- 
ule with effect on and from the 18th day of May 
1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

THE CLEANAWAY TECHNICAL SERVICES 
FORRESTDALE ENTERPRISE BARGAINING 

AGREEMENT 1994. 
No. AG 32 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union— 

Western Australian Branch 
and 

Brambles Australia Limited. 
No. AG 32 of 1994. 

The Cleanaway Tfechnical Services Forrestdale Enterprise 
Bargaining Agreement 1994. 

COMMISSIONER A.R. BEECH. 
18 May 1994. 

CITY OF PERTH COMBINED TRADES AREA 
ENTERPRISE AGREEMENT 

No. AG 44 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australian Branch; The Construction, 
Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia—Western 
Australian Branch; The Operative Painters' 
and Decorators' Union of Australia, West 
Australian Branch, Union of Workers; The 

Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, 

Industrial Union of Workers 

Municipality of the City of Perth 

No. AG 44 of 1994. 

City of Perth Combined Trades Area 
Enterprise Agreement 

COMMISSIONER A.R. BEECH. 

3 June 1994. 

HAVING heard Mr G. Sturman, Mr R. Keilty, Mr D. Smith 
and Mr S. Doherty on behalf of the Applicants and Mr D. 
Jones on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the City of Perth Combined Trades Area 
Enterprise Agreement be registered as an indus- 
trial agreement in accordance with the attached 
Schedule with effect on and from the 3rd day of 
June 1994. 

2. That the attached Schedule not be published in the 
Western Australian Industrial Gazette. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

HAVING heard Mr G. Sturman on behalf of the Applicant 
and Mr A. Hendry on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Cleanaway Technical Services Forrest- 
dale Enterprise Bargaining Agreement 1994 be 
registered as an industrial agreement in accor- 
dance with the attached Schedule on and from the 
13th day of May 1994. 

2. That the attached Schedule not be published in the 
Western Australian Industrial Gazette. 

(Sgd.) A.R. BEECH, 
fL.S.l Commissioner. 

DESIGN CEILINGS INDUSTRIAL AGREEMENT 
No. AG 9 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch; 
The Operative Plasterers and Plaster Workers 

Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

and 
Design Ceilings. 

No. AG 9 of 1994. 
Design Ceilings Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
2 June 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicants 
and Mr P. Larsen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Design Ceilings Industrial Agreement be 
registered as an industrial agreement in accordance 
with the following Schedule on and from the date 
hereof. 

(Sgd.) A.R. BEECH, 
Commissioner. 
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Schedule. 

This agreement will be known as the Design Ceilings 
Industrial Agreement. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Provisions of this Agreement 
5. Aims and Objectives of the Agreement 
6. Efficiency Increases 
7. Measuring Productivity Improvements 
8. Term and Renewal of Agreement 
9. Tradesmen/Labourer Ratios 

10. Allowances 
11. Dispute Settlement Procedure 
12. Safety Dispute Resolution 
13. Skills Enhancement and Training 
14. First On Last Off 
15. Overtime 
16. Company Based Incentive Scheme 
17. Superannuation Scheme Contributions 
18. Redundancy Fund 
19. No Extra Claims 
20. Consultation 
21. Signatories to the Agreement 

3.—Scope and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on 

Design Ceilings (the company) and all its employees whose 
employment is covered by the Building Trades (Construc- 
tion) Award 1987 (the award). 

(2) This agreement shall also be binding upon the 
following organisations of employees: 

(a) The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

(b) The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch. 

4.—Provisions of this Agreement. 
(1) The provisions of this agreement are in addition to 

entitlements specified in the relevant award and where there 
is inconsistency the agreement shall prevail except that 
nothing in this agreement will have the effect of reducing 
the award payments or benefits. 

(2) Reference to singular shall include plural and 
reference to male shall include female, as appropriate. 

5.—Aims and Objectives of the Agreement. 
The objectives of this agreement are to: 

(1) Increase the efficiency of the company by the 
effective utilisation of the skills and commitment 
of the employees of the company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the company's 
employees. 

(3) Develop best practice standards that are interna- 
tionally recognised based upon a culture of 
opportunity, continuous learning and improve- 
ment through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main- 
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.—Efficiency Increases. 
(1) The parties to this agreement are committed to 

ensuring that the measures contained in this agreement lead 
to real gains in efficiency. 

(2) The increases shall be: 
(a) 2.5% of the relevant award rate payable from 1st 

August 1993. 
(b) A further three instalments of 2.5% on the first pay 

period on or after the following dates: 
1 February 1994 
1 August 1994 
1 February 1995. 

(3) The increases in subclause (2) hereof are to be the only 
wage increases allowable except where the annualiscd 
National Consumer Price Index or a National Wage Case 
award exceeds the increases prescribed in this clause. 

(4) It is further agreed that employees will either receive 
the increases set out in subclause (2) hereof or the increases 
that may be provided for in subclause (3) hereof, but not 
both. 

7.—Measuring Productivity Improvements. 
As a prerequisite to the payment of the increases 

prescribed in Clause 6.—Efficiency Increases to all employ- 
ees covered by this agreement, the efficiency measures in 
this agreement shall be satisifed. 

8.—Iferm and Renewal of Agreement 
(1) This agreement shall come into operation from 1st 

August 1993 and shall remain in force for a period of two 
years unless otherwise terminated or extended in accordance 
with this agreement. 

(2) Any party may terminate the agreement provided three 
months' notice has first been given in writing. In the event 
of a fundamental breach the period of notice shall be one 
month. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

9.—Tradesmen/Labourer Ratio. 
(1) It is recognised that there is an important role for 

labourers in the company and it is agreed that they will be 
utilised in the company. 

(2) No fixed ratios are established by this agreement as 
the number of labourers will be determined on an as needs 
basis on the site, where there is any disputation in relation 
to this subclause the matter shall be processed in accordance 
with the general principles and procedures specified in 
Clause 11.—Dispute Settlement Procedure. 

(3) Tradesmen may handle materials and gear within a 
reasonable vicinity of their work area. 

10.—Allowances. 
(1) Wall and Ceiling Allowance 

(a) An on site allowance of 80 cents per hour, all 
purpose, shall apply to all sites whose tender 
closing date is prior to 1st September 1993. This 
allowance will absorb and be in lieu of the 
Structural Frame Allowance. 

(b) An on site allowance of $1.00 per hour all purpose 
shall apply to all sites which have a tender closing 
date that is on or after 1st September 1993. This 
allowance will be in lieu of the Structural Frame 
Allowance and the allowance prescribed in para- 
graph (l)(a) hereof. 

(2) Mineral Fibre Tile Allowance 
(a) An allowance of SI.50 per hour shall be paid to 

employees required to handle or install tiles 
containing mineral fibres. It shall be a requirement 
of this agreement that the employees in receipt of 
this allowance wear the appropriate personal 
protective equipment and have been trained in the 
proper fitting, use and maintenance of that 
equipment. 

(b) The allowance prescribed in paragraph (2)(a) 
hereof shall be in lieu of those allowances 
prescribed in the award or other site agreements. 
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(c) All of the provisions of paragraph (2)(a) hereof 
will be reviewed prior to the expiry of this 
agreement and such review shall include complete 
re-appraisal of the need to wear personal protec- 
tive equipment. No allowance is payable if 
personal protective equipment is not required. 

11.—Dispute Settlement Procedure. 
When a matter of concern arises on a construction site the 

parties commit themselves to endeavour to resolve any 
disputes including demarcation issues internally and without 
recourse to industrial action. 

(1) In the first instance an employee should submit a 
request concerning a work related issue to his/her immediate 
team co-ordinator or supervisor. 

(2) If the matter cannot be resolved at this stage the 
employee shall raise the matter with his/her union delegate, 
who shall submit the issue to the employee's supervisor. 

(3) If not settled at this stage, the delegate and the relevant 
union organiser may submit the matter to the senior 
company supervisor for consideration. 

(4) If not settled at this stage, the matter will be placed 
in the hands of the company's senior management and the 
state secretary of the relevant union or his/her nominee. 

(5) If the issue still exists after the abovementioned 
processes have been carried out, then the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for determination. The decision of the Western 
Australian Industrial Relations Commission will be ac- 
cepted by all parties subject to legal rights of appeal. 

(6) Whilst the above procedures are being followed work 
shall continue as it was prior to the issue occurring. No party 
shall be prejudiced by the final settlement, as a consequence 
of continuance of work in accordance with this clause. 

12.-—Safety Dispute Resolution. 
(1) It is agreed the company and their employees have a 

responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause shall be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the company's safety officer 
or workers' safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 
the company's safety officer or the workers' 
safety representative. 

(b) The company's safety officer and the workers' 
safety representative shall take immediate action 
to have the unsafe situation rectified. 

(4) Should the company's safety officer consider that no 
safety precautions are necessary, he/she shall notify the 
workers' safety representative accordingly as soon as 
possible. 

(5) Where there is disagreement on the ruling of the 
company's safety officer, the company's safety officer will 
arrange for the immediate transfer of any employee from the 
disputed area. 

(6) Should the company's safety officer be of the opinion 
that no action is necessary and the employees' safety 
representative disagrees with that decision, an appropriate 
inspector from the Department of Occupational Health, 
Safety and Welfare (DOHSWA) shall be requested to 
undertake an inspection of the disputed area for the purpose 
of resolving any such matter. 

(7) If disagreement still exists the chief inspector 
construction branch of DOHSWA or his/her nominee shall 
be called in to assist in the resolution of the dispute. 

(8) Whilst the above procedure is being followed, there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(9) It is accepted that safety considerations to override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

13.—Skills Enhancement and Training. 
(1) The parties recognise the need to adopt a ' 'total trade" 

concept for training and skills acquisition to meet the current 
and future requirements of the industry and where appropri- 
ate to provide a career path for employees in the wall and 
ceiling industry. 

To this end the parties reaffirm their commitment to 
training and agree that training and retraining of both the 
workforce and supervision will occur on an ongoing basis. 

(2) Mature adult employees may be trained, initially as 
labourers and then in the skills of a tradesperson through a 
structured improver system which will be recognised by the 
industry. 

(3) It is agreed that the parties will participate in a training 
committee consisting of industry representatives from 
employees, unions, management and the Association of 
Wall and Ceiling Contractors of Western Australia which 
will meet regularly to develop, subject to agreement, a 
structured training programme, its method of delivery and 
appropriate funding. 

(4) It is agreed that safety training will be an important 
component in the structured training programme. 

14.—First on Last Off. 
(1) The parties agree that continuity of employment is 

desirable wherever possible, and that where it is not 
possible, employees shall be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is 
agreed, subject to the caveat of "all things being equal", 
that it is intended to be applied on a state company basis 
rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may require a 
variation to this agreement. 

(4) Where there is any disagreement as to the application 
of this principle the matter shall be processed in accordance 
with Clause 11.—Dispute Settlement Procedure. 

15.—Overtime. 
(1) The allocation of overtime shall be at the employer's 

prerogative provided that the employer shall not adversely 
or unreasonably discriminate against any employees. 

(2) The practice of "one in all in" shall be eliminated. 
(3) An overtime roster may be introduced by the employer 

in conjunction with the employees. 

16.—Company Based Incentive Scheme. 
(1) The company may negotiate incentive schemes which 

will not affect the terms of this agreement. These incentive 
schemes must ensure that the award provides the base safety 
net and that all workers on site have the opportunity to share 
in the proposed scheme. 

(2) Once negotiated bonus based incentive schemes will 
be submitted to the union prior to its implementation for 
confirmation that the relevant award requirements have been 
satisfied. 

17.—Superannuation Scheme Contributions. 
(1) The status quo shall be maintained throughout the 

term of this agreement in respect of payments for superannu- 
ation irrespective of whether such payments have been made 
pursuant to a state or federal award. 

(2) In the event of the trustees of the superannuation fund 
approving an increase then such increase shall become 
effective as prescribed by the relevant award and the 
trustees. 

18.—Redundancy Fund. 
The status quo shall be maintained throughout the term 

of the agreement in respect of payments for redundancy 
irrespective of whether such payments have been made 
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pursuant to a state or federal award or a state based 
construction industry redundancy fund. 

19.—No Extra Claims. 
It is a condition of this agreement that the parties will not 

seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

20.—Consultation. 
In relation to general industry mattere not otherwise 

provided for in this agreement the union recognises the role 
of the Association of Wall and Ceiling Contractors of 
Western Australia (the Association) and shall consult with 
the Association on matters of industry wide significance. 

21.—Signatories to the Agreement. 
Signed on behalf of: Design Ceilings 
P. Larsen 
G.T. Giffard (Wimess) 
Signed on behalf of: The Operative Plasterers and Plaster 

Workers Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

K. Reynolds 
G.T. Giffard (Witness) 
Signed on behalf of: The Australian Builders' Labourers' 

Federated Union of Workers—Western Australian Branch 
K. Reynolds 
G.T. Giffard (Witness) 
Dated this 11th day of February 1994. 

INGHAMS ENTERPRISE STOREMEN'S 
AGREEMENT 1994 
No. AG 22 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
and 

Inghams Enterprises Ltd. 
No. AG 22 of 1994. 

Inghams Enterprise Storemen's Agreement 1994. 
COMMISSIONER A.R. BEECH. 

12 May 1994. 
Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Inghams Enterprise Storemen's Agreement 
1994 be registered as an industrial agreement in 
accordance with the following Schedule from the 7th 
day of March 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Inghams Enterprise 

Storemen's Agreement 1994. 

2.—^Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Statement of Intention 
6. Period of Operation 
7. Relationship to Parent Award 
8. Efficiency and Flexibility 
9. No Further Claims 

10. Wage Increases 
11. Classification Structure and Wage Rates 
12. Signatories to this Agreement 

3.—Area and Scope. 
This agreement shall apply to Inghams Enterprises Ltd 

(the company) in respect of its operations at its warehouse 
and coldstores at Baden Street, Osbome Park, and all 
employees engaged there under the terms and conditions of 
The Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977. 

4.—Incidence and Parties Bound. 
(1) This agreement shall apply to all employees employed 

by Inghams Enterprises Ltd at its warehouse and coldstores, 
Baden Street, Osbome Park, in accordance with The Shop 
and Warehouse (Wholesale and Retail Establishments) State 
Award 1977. 

(2) This agreement shall apply to and be binding on: 
(a) Inghams Enterprises Ltd. 
(b) The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
(c) Those employees included in subclause (1) hereof. 

(3) The parties will oppose any application by other 
parties to be joined to this agreement. 

5.—Statement of Intention. 
The two principal objectives associated with this agree- 

ment are: 
(1) The continuation and extension of plant efficiencies 

and flexibilities intended to enhance competitiveness. 
(2) The implementation of an 8% increase to minimum 

rates of wages in recognition of employees' contributions to 
the matters contained in subclause (1) hereof. 

6.—Period of Operation. 
This agreement shall operate from 7th March 1994 to the 

28 th Febraary 1996 and negotiations for a new agreement 
shall commence no later than 1st November 1995. 

7.—Relationship to Parent Award. 
(1) This agreement is to be read in conjunction with The 

Shop and Warehouse (Wholesale and Retail Establishments) 
State Award 1977 as amended from time to time. 

(2) Where there is any inconsistency between this 
agreement and the award, this agreement shall take 
precedence to the extent of the inconsistency. 

8.—Efficiency and Flexibility. 
The following measures are to be maintained and 

enhanced where indicated for the duration of this agreement. 
To bring about the desired efficiency and flexibility the 

following matters are agreed. 
(1) Hours of Operation 

(a) There shall be 38 ordinary hours of work in each 
week to be worked Monday to Friday 6.00am to 
6.00pm. 

(b) The afternoon picking crew, which may consist of 
up to three employees, may work until 7.00pm as 
part of their ordinary roster of 38 hours per week. 

(c) Working until 7.00pm shall be voluntary for 
existing employees on the afternoon picking crew. 

(d) New staff employed on the afternoon picking crew 
after the starting date of this agreement may be 
required to work until 7.00pm. The hour from 
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6.00pm to 7.00pm will attract a 15% penalty 
loading. 

(e) In connection with the hour from 6.00pm to 
7.00pm, it is understood that there will be no staff 
reduction of the early morning crew of four 
employees, whose present hours and wages will 
be maintained. 

(f) While it is understood that changes in the 
production process working hours may require 
complementary changes in warehouse working 
hours, this shall not be implemented without first 
giving two weeks' notice of change of roster to 
warehouse employees. Change of roster within 
ordinary hours of work shall not be the subject of 
additional wage claims. 

(2) Flexible Employment Arrangements 
(a) Casual labour hired from an agency shall be paid 

at a rate no less than that paid to employees 
working directly for the company. 

(b) Any reduction in labour resources required by a 
change in the business cycle will be affected by 
natural attrition and/or by reduction in casual 
hours. 

(c) No more than 20% of the hours worked will be 
worked by casual employees except at the 
following periods: 

(i) December 1 to January 5 
(ii) two weeks prior to Easter 

when a greater number of casual hours may be 
worked. 

(3) Cost Reduction 
(a) It is understood that all employees recognise the 

continuous need for cost reduction in some areas 
of the operations. The co-operation with manage- 
ment in this regard to ensure a competitive, 
productive operation is considered vital. 

(b) The major component in cost reduction is per- 
ceived to be damage control. The employees 
realise the necessity for careful handling of stock 
and undertake to ensure that the proper procedures 
as laid down by the company are followed and that 
any stock arriving in the warehouse in a less than 
acceptable condition is called to the attention of 
the appropriate supervisor. 

(4) Punctuality 
Employees acknowledge that punctuality regarding set 

working time is a critical element in meeting the efficiency 
and flexibility clauses contained in this agreement. 

(5) Absenteeism 
It is accepted by staff to work towards an effective 

reduction in absenteeism levels. 
(6) B-Class Licence 

(a) The company agrees to provide or finance training 
for employees to obtain their B-class licence. The 
decision about who is to be eligible for the training 
to be made by the department manager and shop 
stewards together. 

(b) B-class licence holders are to be used only in 
emergencies such as illness or accident, unprece- 
dented rush orders and to cover periods of annual 
leave if the relief driver is unavailable. 

(c) When an employee is withdrawn from warehouse 
duties to drive a B-class truck, he/she shall be 
replaced as soon as possible in the warehouse by 
another employee in order that the normal flow of 
work continues. 

(7) Lidding 
One employee from dispatch for one day a week may be 

assigned from the warehouse to the lidding process. 
(8) A-Class Licence Deliveries 
These deliveries will continue to be done as part of a 

storeman's work. 

(9) TAF Racking 
Wet washing under TAF racking and chiller drains will 

be done by storemen when traffic permits. 
(10) Public Holidays 

(a) If public holidays are worked they are to be paid 
either as double time and one half as at present 
or 
paid at time and one half and one day off to be 
added to annual leave. 

(b) The manner of payment to be the employee's 
choice and agreed with the supervisor before the 
holiday in question. 

9.—No Further Claims. 
There shall be no further wage claims during the life of 

this agreement relating to any issue contained in this 
agreement, except where consistent with decisions of the 
Western Australian Industrial Relations Commission. 

10.—Wage Increases. 
(1) The company shall increase the ordinary rates of pay 

described in the appropriate award as follows: 
(a) An increase of 4% shall be payable from 7th 

March 1994. 
(b) A further increase of 2% shall be payable from 1st 

March 1995. 
(c) A further increase of 2% shall be payable from 1st 

September 1995. 
(2) Present overaward payments shall be retained in full 

for the term of this agreement. 

11.—Classification Structure and Wage Rates. 
(1) Employees will be graded in accordance with the 

following six level skills based classification structure: 
(a) Level 1 New starter/probationer 

This level is only applicable to new 
employees in the first nine weeks of 
service. 

(b) Level 2 This level applies to employees who 
have completed nine weeks' service. 

(c) Level 3 This level applies to employees who 
have completed nine weeks' service and 
who operate forklifts. 

(d) Level 4 This level applies to employees who 
have completed nine weeks' service and 
who are nominated B-class drivers and 
who are forklift operators. 

(e) Level 5 This level is applicable to leading 
hands. 

(f) Level 6 This level is applicable to leading hands 
who are nominated B-class licence 
holders. 

(2) From the first pay From the first pay From the first pay 
period commenc- period commenc- period commencing 

tag on or after ing on or after on or after 1st 
Level 7th March 1994 1st March 1995 September 1995 

$/week $/week $/week 
1 402.30 410.35 418.55 
2 424.57 433.06 441.72 
3 436.95 445.69 454.60 
4 456.95 466.09 475.41 
5 476.95 486.49 496.22 
6 496.95 506.88 517.01 

12.—Signatories to this Agreement. 
Desmond Cain Signed for and on behalf of Inghams 

Enterprises Pty Ltd 
Joseph Bullock Signed for and on behalf of The Shop, 

Distributive and Allied Employees' 
Association of Western Australia 



1517 

K MART ARMADALE ROSTERING AGREEMENT 
1994 

No. AG 31 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
K Mart Australia Ltd. 
No. AG 31 of 1994. 

K Mart Armadale Rostering Agreement 1994. 
COMMISSIONER A.R. BEECH. 

13 May 1994. 
Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr G. Morgan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the K Mart Armadale Rostering Agreement 
1994 be registered as an industrial agreement in 
accordance with the following Schedule on and from 
the 13th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the K Mart Armadale 
Rostering Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Iferm of Agreement 
6. Relationship to Award 
7. Purpose of this Agreement 
8. Hours and Rostering Arrangements 
9. Part Time Employees 

10. Signatories to this Agreement 
3.—Area and Scope. 

This Agreement shall apply to all employees employed 
by K Mart Australia Ltd in accordance with The Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977 No. R 32 of 1976 (the Award) at its Armadale 
store. 

4.—Parties Bound. 
This Agreement shall apply to and be binding on: 

(1) K Mart Australia Ltd. 
(2) The Shop, Distributive and Allied Employees' 

Association of Western Australia (the SDA). 
(3) Those employees included in Clause 3.—Area and 

Scope. 
5.—Iferm of Agreement. 

(1) The term of this Agreement shall be 12 months from 
8 April 1994. 

(2) At the expiration of this Agreement, all the terms and 
conditions of the Award shall apply. 

6.—Relationship to Award. 
(1) This Agreement shall be read and interpreted in 

conjunction with the Award. 
(2) Where there is any inconsistency between the terms 

of this Agreement and the terms of the Award, this 
Agreement shall prevail to the extent of any inconsistency. 

7.—Purpose of this Agreement. 
This Agreement is intended to facilitate additional 

rostering flexibility for K Mart Australia Ltd in its Armadale 
store so as to prevent any requirement for redundancies, 

short time work or reduction in hours for part time 
employees. 

8.—Hours and Rostering Arrangements. 
(1) 20 Day Month 
K Mart Australia Ltd may require an employee to work 

ordinary hours on no more than 20 days in each four week 
cycle. 

(2) Early Starts 
(a) The ordinary hours of work for full time and part 

time employees engaged prior to the making of 
this Agreement may be worked on any and all 
days of the week between the hours of 5.00am and 
6.00pm Monday to Saturday inclusive, except on 
the day of late night trading when ordinary hours 
may be worked between 5.00am and 9.0dpm. 

(b) An employee may not be rostered to start before 
7.00am in accordance with this subclause on more 
than three days in any week. 

(c) The ordinary hours of all casual employees and 
full time employees engaged after the making of 
this Agreement shall be as provided by paragraph 
(l)(b) of Part II—Ordinary Hours of Clause 
9.—Hours of the Award. 

(3) Late Night Rostering Alternative 
(a) If a full time or part time employee engaged prior 

to the making of this Agreement has difficulty 
working in accordance with subclause (2) Early 
Starts hereof, the employee may request to work 
a late night rostering alternative as provided by 
this subclause, provided that the employer is not 
obliged to make such work available. 

(b) If the employee elects this provision, the ordinary 
hours of that employee may be worked on any or 
all days of the week between the hours of 7.00am 
and 10.00pm Monday to Friday inclusive, and 
7.00am to 6.00pm on Saturday. 

(c) An employee may not be rostered to finish after 
6.00pm in accordance with this subclause more 
than three times in any week. 

(d) The allowance provided by Clause 48.—^Addi- 
tional Loading for Late Night Trading of the 
Award shall not apply to an employee who elects 
to be bound by this subclause. 

(4) (a) K Mart Australia Ltd shall ensure that there is an 
equitable arrangement for the requirement to work 
early starts or late nights so that all employees 
with the required skills, competence and training 
share in the burden of early starts or late nights, 
subject to particular cases of hardship. 

(b) K Mart Australia Ltd and the SDA are prepared 
to discuss the operation of this Agreement to 
ensure the equity of rostering arrangements. 

9.—Part Time Employees. 
(1) No part time employee engaged prior to the making 

of this Agreement shall have his/her hours reduced below 
his/her existing weekly hours. 

(2) This clause permits K Mart Australia Ltd to vary the 
hours of a part time employee on notice in accordance with 
the Award up to the maximum number of hours provided 
by the Award, but not reduce his/her hours below his/her 
existing weekly hours. 

10.—Signatures to this Agreement. 
Joseph Bullock For and on behalf of The Shop, 

Distributive and Allied Employees' 
Association of Western Australia 

Brian Tognazzini For and on behalf of K Mart Australia 
Ltd 
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Order. 
HAVING heard Ms J. Crowhurst (of Counsel) on behalf of 
the Applicant and Mr J. Bullock on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers, 
Mr T. Hodgson on behalf of the Metals and Engineering 
Workers' Union —Western Australian Branch and Mr N. 
Hodgson on behalf of the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) and there being no appearance by or on behalf of 
the Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch at the hearing, but 
there being subsequent written confirmation of its consent 
to the application, now therefore I the undersigned, pursuant 
to the powers conferred by the Industrial Relations Act 
1979, and by consent, do hereby order— 

That the agreement between the parties in the terms 
of the following schedule be registered as an industrial 
agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Agreement will be referred to as the "Peters (WA) 

Limited (Balcatta Operations) Enterprise Agreement 1993". 

1A.—State Wage Principles December 1993. 
It is a condition of this Agreement that any variation to 

its terms on or from the 24th day of December, 1993, 
including the Arbitrated Safety Net Adjustment of up to 
$8.00 per week, shall not be made except in compliance with 
the Principles set down by the Commission in the Reasons 
for Decision in Matter No. 1457 of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Commitment 
4. Context of Agreement 
5. Intent 
6. Area and Scope, Incidence and Relationship to 

Parent Awards 
7. Term 
8. Parties 
9. Definitions 

10. Contract of Employment 
11. Wages and Allowances 
12. Movement in Wages 
13. Payment of Wages 
14. Hours of Work and Work Cycles 
15. Postered Days Off 
16. Overtime 
17. Shift Work 
18. Meal Breaks, Rest Pauses and Cold Breaks 
19. Public Holidays 
20. Annual Leave 

21. Long Service Leave 
22. Sick Leave 
23. Parental Leave 
24. Bereavement Leave 
25. Consultation 
26. Dispute Settlement Procedure 
27. Time and Wages Records 
28. Right of Entry 
29. Posting of Agreement and Union Notices 
30. Union Business 
31. Introduction of Change and Redundancy 
32. Protective Clothing and Equipment 
33. Training 
34. Superannuation 
35. Review of Agreement 
36. Leave Reserved—Key Performance Indicators 

Appendix 1—Classification and Career Structure 
Appendix 2—Specific Conditions of Employ- 

ment 
Appendix 3—Consultative Committee— 

Constitution 
Appendix 4—Parental Leave 
Appendix 5—Key Performance Indicators 

3.—Commitment. 
(1) Background 
Peters (WA) Limited ("the Company") is one of the 

oldest in Western Australia, having its origins back in the 
last century, and is the largest food manufacturer in the 
State. Consequently, the Company has been an integral part 
of the history of the West Australian Food Industry, and one 
of the leaders in this community. 

During the past ten years, the Company has been 
progressively modernising its manufacturing operations at 
a time when most of the industry has been acting very 
cautiously, and as a consequence the Company now has the 
most modem ice cream operation in Australasia and one of 
the most technologically advanced dairies and abattoirs 
within Australia. With this investment in facilities, plant and 
equipment, has also come investment in technology culmi- 
nating, for the Balcatta site, in penetration of the extremely 
difficult Japanese market. It is of significance that at the 
time of entering into this agreement, the Company is the 
largest exporter of ice cream into Japan, having overtaken 
its leading international competitors in New Zealand in May 
of 1993. This is an important achievement for the Company, 
all its employees and the State. 

From the outset, the Company has recognised that if it is 
to continue to succeed in local, national and international 
markets, it must produce world class products, and this 
requires Best International Practice. Essential to this is the 
methodical re-examination of all aspects of the business by 
all employees, and the vehicle designed to develop these 
improvements is the Safety, Quality and Productivity 
Program. This process of change has to be undertaken 
cautiously in the present environment, to ensure that the 
gains and strengths that have been achieved are not lost, and 
to minimise the risk to the operation in a continuingly 
difficult economic environment. 

(2) Commitment to Safety, Quality and Productivity 
Program (SQP) 

Through this Agreement the Company, the employees 
and the Unions reaffirm their commitment to the SQP 
program at Balcatta and undertake through the SQP program 
to strive for real improvements in safety, quality and 
productivity at Balcatta, This Agreement reflects the 
commitment of the parties to remove obstacles to SQP by 
providing for increased flexibility and working arrange- 
ments and by meeting the needs of employees and 
recognising the importance of the contribution of the 
employees in this process. The Company recognises the 
need to address the issues raised by its employees during the 
major review of SQP at Balcatta in August 1993. These 
issues include: 

• job security; 
• feedback and communication processes; 
• recognition of achievement by employees; 
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• commitment to training and career paths for 
employees. 

(3) Commitment to Job Security 
The Company recognises the concerns of employees and 

the Unions regarding job security. The Company believes 
that true participation through SQP is the way to ensure a 
future for the employees with the Company. 

At the time of entering into this Agreement, the Company 
does not anticipate any forced redundancies to occur at 
Balcatta. The Company undertakes that before any forced 
redundancies are considered at Balcatta, all reasonable 
practical alternatives would be considered. Further, should 
redundancy occur employees will be entitled to notice and 
severance pay in accordance with Clause 31.—Introduction 
of Change and Redundancy of this Agreement. 

As part of its commitment to job security and to training 
for its employees, the Company will offer work to 
employees wherever possible before that work is contracted 
out. 

(4) Commitment to Communication 
Recognising that good communication and regular feed- 

back between the Company and the employees is vital to the 
ongoing success of the Company, the Company gives its 
commitment to developing an effective communication 
system in consultation with its employees to ensure that its 
employees are aware of the issues that affect them and that 
employees receive regular feedback on matters relating to 
their areas of work. 

(5) Commitment to Training and Career Paths for 
Employees 

The Company is committed to achieving job satisfaction 
for its employees through appropriate training and by 
providing access to relevant career paths. The Company 
undertakes to develop a training program in accordance with 
Clause 33.—Training of this Agreement and to ensure that 
the employees have access to the classifications and career 
structure provided for in Appendix 1—Classification and 
Career Structure of this Agreement. 

(6) Commitment to Development of Key Performance 
Indicators 

The Company recognises that the linking of wage 
movements under this Agreement to productivity increases 
requires the commitment by the Company to ensure the 
resources are available to properly develop the key 
performance indicators to be used in this process and to 
ensure that measurement of the key performance indicators 
is fair and accurate. 

The Company undertakes to ensure that appropriate 
resources are made available for this purpose. The Company 
further undertakes to participate with its employees through 
the SQP processes in the development of the key perform- 
ance indicators. 

In line with its commitment to effective communication 
and proper feedback to its employees, the Company gives 
its commitment to provide regular updates to employees on 
the development and the measurement of the key perform- 
ance indicators. 

4.—Context of Agreement. 
This Agreement is made in the context of the Best 

Practice and SQP programs in place at the Balcatta site. This 
Agreement follows on from the Memorandum of Under- 
standing entered into between the Company and the Unions 
in June 1992, in which the parties acknowledged the SQP 
program and committed themselves to the success of that 
program. In the preamble to the Memorandum of Under- 
standing, the parties recognise that the Memorandum of 
Understanding was the first step towards establishing a 
multi union site agreement and that the Memorandum of 
Understanding would operate for a period of 18 months or 
until the establishment of an enterprise agreement, which- 
ever was the shorter period. The parties recognise that this 
Agreement is the next step which replaces the Memorandum 
of Understanding with a more complete Agreement reflect- 
ing the total commitment of the parties to Best Practice and 
SQP. 

This Agreement incorporates 5 x 2% wage increases for 
employees, of which 2 x 2% increases have already been 
paid in accordance with the Memorandum of Understanding 
as part of the SQP program with a further 2% increase 
effective at the date of commencement of this Agreement. 
This Agreement also provides a vehicle for future wage 
increases, of 2% after the first 12 months of this Agreement 
and 2% after the second 12 months of this Agreement, plus 
KPI payments linked to increased productivity. 

5.—Intent. 
(1) This Agreement is made between The Food Preserv- 

ers' Union of Western Australia, Union of Workers, the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, the Australian Electri- 
cal, Electronics, Foundry and Engineering Union (Western 
Australian Branch), and the Metals and Engineering 
Workers' Union—Western Australian Branch, the Company 
and its employees. The Agreement has been developed 
through a process of consultation and cooperation involving 
the participation of the employees, the Unions and the 
Company and reflects an ongoing commitment by all parties 
to continue that cooperation and consultation in working to 
make the employers operations at Balcatta the safest, most 
productive, efficient and internationally competitive high 
quality ice-cream producer in Australia. 

Fundamental to this Agreement is the commitment of the 
employees and the Unions to work with the Company to 
continuously improve and maximise safety, quality and 
productivity at Balcatta. 

(2) Subject to Clause 25.—Consultation of this Agree- 
ment, all die parties to this Agreement recognise the right 
and responsibility of the Company to manage its operations. 

(3) The Company, the Unions and the employees 
concerned will work to ensure this Agreement is effective 
and where any part of this Agreement requires interpreta- 
tion, it will be interpreted in the context of the commitments 
and intent expressed in this clause. 

(4) This Agreement reflects modem and flexible working 
arrangements and conditions in a manner which is appropri- 
ate to the enhanced operation of Peters (WA) Limited at 
Balcatta. 

6.—Area and Scope, Incidence and Relationship to Parent 
Awards 

(1) Area and Scope 
The area and scope of this Agreement is the same as that 

prescribed in the awards listed in subclause (3) of this clause 
as at the date of commencement of this Agreement, so far 
as those awards respectively apply to employees of Peters 
(WA) Limited employed in or in connection with the 
Company's operations at Balcatta. 

(2) Incidence 
This Agreement applies to and is binding on the parties 

named in Clause 8.—Parties of this Agreement individually 
and collectively and to employees of Peters (WA) Limited 
who are memters or eligible to be members of one of the 
Unions who are engaged in the classifications covered by 
this Agreement in or in connection with the Company's 
operations at Balcatta. 

(3) Relationship to Parent Awards 
During its operation, this Agreement will be read and 

interpreted wholly in conjunction with the following 
Awards, as varied from time to time, applying to the 
employees at the date of this Agreement: 

(a) Food Industry (Food Manufacturing or Process- 
ing) Award (No. A 20 of 1990); 

(b) Transport Workers' (General) Award No. 10 of 
1961; 

(c) Metal Trades (General) Award 1966 (No. 13 of 
1965); and 

(d) Laboratory and Technical Employees' (Peters 
(W.A.) Limited) Award of 1981 (No. 12 of 1981). 

Where there is any inconsistency between this Agreement 
and any relevant award, this Agreement will prevail to the 
extent of any inconsistency. 



7.—Tferm. 
(1) This Agreement will operate from the beginning of the 

first pay period on or after 29 March 1994 and will remain 
in force for a period of three years from that date. 

(2) After the expiry of this term this Agreement will not 
continue in force unless renewed by all die parties to this 
Agreement. 

(3) All parties to this Agreement undertake to re-negotiate 
this Agreement and apply for its cancellation, renewal or 
replacement in time to operate from the expiry of the term 
of this Agreement. 

8.—Parties. 
The parties to this Agreement are: 
(1) Peters (WA) Limited and its employees who are 

engaged in classifications covered by this Agreement in or 
in connection with the Company's operations at Balcatta; 

(2) The Food Preservers' Union of Western Australia, 
Union of Workers; 

(3) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch; 

(4) Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch); and 

(5) Metals and Engineering Workers' Union —Western 
Australian Branch. 

9.—Definitions. 
"AEEFEU" means the Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch). 

"Company" means Peters (WA) Limited. 
"FPU" means The Food Preservers' Union of Western 

Australia, Union of Workers. 
"MEWU" means the Metal and Engineering Workers' 

Union—Western Australian Branch. 
"SQP" means the Company's Safety, Quality and 

Productivity Program. 
"TWU" means the Transport Workers' Union of 

Australia, industrial Union of Workers, Western Australian 
Branch. 

"Union"' means any one of the FPU, TWU, AEEFEU and 
MEWU as the context permits. 

"Unions" means the FPU, TWU, AEEFEU and MEWU. 

10.—Contract of Employment. 
(1) An employee may be engaged as: 

(a) a full time employee engaged to work 38 hours per 
week (excluding overtime). 

(b) a part time employee, engaged to work regular 
weekly hours subject to: 

• the maximum weekly ordinary hours (ie 
exclusive of overtime) to be 38; 

• the minimum hours for part time workers are 
to be determined on an annual basis and will 
be 780 per annum; 

• part time daily minimum ordinary hours to 
be three; 

• the maximum weekly number of ordinary 
hours work commencements to be five. 

(c) a temporary employee, engaged to work for a 
fixed term determined in advance on a full time 
or part time basis. 

(d) a seasonal employee, engaged to work flexible 
hours during the year to meet production require- 
ments. Such an employee shall be subject to the 
same conditions with respect to the limitation on 
ordinary hours as casual employees. 

(e) a casual employee, engaged by the hour subject 
to: 

• the maximum weekly ordinary hours (ie 
exclusive of overtime) to be 38; 

• the minimum daily ordinary hours to be 
three; 

• the maximum weekly number of ordinary 
hours work commencements to be five. 

(2) Casual and Seasonal Employees 
(a) Casual employees are not entitled to the benefits 

of Clause 19.—Public Holidays, Clause 20.— 
Annual Leave, Clause 22.—Sick Leave, Clause 
23.—Parental Leave, Clause 24.—Bereavement 
Leave, Clause 31.—Introduction of Change and 
Redundancy or as otherwise prescribed by this 
Agreement 

(b) Seasonal employees are not entitled to the benefits 
of Clause 19.—Public Holidays, Clause 20.— 
Annual Leave, Clause 22.—Sick Leave, Clause 
31.—Introduction of Change and Redundancy or 
as otherwise prescribed by this Agreement. 

(c) Where practicable, the Company will notify 
casual employees and seasonal employees that 
they are not required for work on the next working 
day. If a casual or seasonal employee presents for 
work on a day on which he or she might 
reasonably have expected to be required for work 
without having been notified by the Company in 
accordance with this subclause that he or she is not 
so required, then such an employee will receive 
two hours pay at the appropriate casual rate. 

(3) Probationary Employees 
An employee, other than a casual or seasonal employee, 

may be engaged for an initial probationary period of not 
more than six months on the following basis: 

(a) the Company will advise an employee on or 
before commencement whether the employee is 
engaged for an initial probationaty period, and if 
so, the length of the probationary period; 

(b) regular performance reviews will be conducted 
during the probationary period; 

(c) any performance deficits will be addressed and the 
employee will be allowed an opportunity to 
correct those deficits; 

(d) the purpose of the probationary period is to allow 
both the Company and the employee to decide 
whether to continue the employment beyond the 
probationary period, and therefore the employee 
will be advised that employment beyond the 
probationary period is not guaranteed. 

(e) if, at any time during the probationary period, 
either the employee or the Company give one 
week's notice of termination of the employment, 
the probationary employee's employment will 
end. 

(f) if, at the end of the probationary period, a decision 
is made not to offer further employment, the 
probationary employee's employment will end. 

(4) It is a condition of employment that each employee 
must: 

(a) perform work as the Company, may, from time to 
time, reasonably require having regard to the 
limits of the employee's skill, competence and 
training; 

(b) perform the full range of duties within the 
employee's classification, including any duties as 
may be directed by the Company having regard to 
the limit of the employee's skill, competence and 
training; 

(c) perform work without regard to any demarcations 
or limitations, providing die work to be performed 
is within the employee's skill competence and 
training; 

(d) transfer between duties including, in the case of 
drivers, transfer between the various runs, as 
required by the Company without restriction 
providing die duties are within the employees 
skill, competence and training; 

(e) work reasonable overtime as required by the 
Company; 



(f) comply with all safety regulations, policies and 
procedures determined by the Company or as 
prescribed by Government Regulation; 

(g) comply with the specific conditions of employ- 
ment set out in Appendix 2—Specific Conditions 
of Employment of this Agreement; 

(h) use as directed by the Company all protective 
clothing and equipment provided by the Com- 
pany; and 

(i) observe all the Company regulations, policies and 
procedures. 

(5) Disciplinary Procedure 
(a) Where an employee engages in misconduct the 

Company may, as appropriate: 
(i) informally counsel the employee; 

(ii) verbally warn the employee; 
(iii) warn the employee in writing; 
(iv) suspend the employee without pay; or 
(v) dismiss the employee with notice or with pay 

in lieu of notice. 
(b) Where a representative of the Company engages 

in any discussions with an employee concerning 
any conduct of an employee which may lead to 
dismissal or other disciplinary or counselling 
measures being taken by the Company, the 
employee is entitled to elect to have either another 
employee or a Union representative present during 
the discussion. The representative of the company 
will remind the employee of that entitlement at the 
beginning of the discussion. 

(c) When counselling or warning an employee con- 
cerning misconduct engaged in by that employee, 
the Company's representatives will: 

(i) specifically identify the conduct complained of; 
(ii) explain why the conduct is unacceptable by 

the company; and 
(iii) explain the consequences if the employee 

again engages in that misconduct. 
(d) No record will be kept by the Company of 

informal counselling of an employee. Where a 
record is kept by the Company of a verbal warning 
given to an employee, the employee and any other 
employee or Union representative present will be 
given the opportunity to verify the accuracy of the 
record within a reasonable time of the warning 
being given. 

(e) Nothing in this clause affects the company's right 
to dismiss an employee without notice for 
misconduct which justifies summary dismissal. 

(6) Stand Downs 
The Company may deduct payment for any day or part 

of a day on which an employee, other than an apprentice, 
cannot be usefully employed arising out of any cessation of 
operations, either wholly or partially, due to industrial 
disputes including any strikes, bans or limitations or any 
cause for which the Company is not reasonably responsible. 

(7) Tfermination of Employment 
(a) The notice required to be given by the Company 

or the employee to terminate employment will be: 
(i) for casual employees—one hours' notice; 

(ii) for probationary employees—as provided in 
subclause (3) Probationary Employees of this 
clause; 

(iii) for seasonal employees—one week. 
(iv) for all other employees: 

Period of Continuous Service Period of 
Notice 

During the first month 1 day 
More than 1 month but less than 1 week 
1 year 
1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years and over 4 weeks 

Providing that employees with two or more 
years service who are 45 years of age or older 
at the date of termination will be entitled to 
one additional week's notice. 

(b) By arrangement between the employee and the 
Company, an employee will be entitled to up to 
eight hours time off per week during the notice 
period for the purpose of seeking other employ- 
ment. 

(c) Notice of termination of employment may also be 
effected by the payment or forfeiture of wages for 
the relevant notice period, providing that employ- 
ment may be terminated by part of the period of 
notice specified and part payment or forfeiture of 
wages in lieu of that notice. 

(d) Payment or forfeiture of wages in lieu of notice 
will be calculated on the basis of the wages the 
employee would have received for the ordinary 
time the employee would have worked during the 
period of notice had the employee's employment 
not been terminated. 

(e) The Company may dismiss an employee without 
notice for misconduct which justifies summary 
dismissal and in such cases, wages will be paid up 
to the time of dismissal only. 

(f) Nothing in this clause prevents the Company and 
the employee agreeing to a lesser period of notice 
than that otherwise required by this clause. 

(g) Annual leave accrued by an employee and not 
taken at the date of termination of employment 
will be paid as follows: 

(i) for any leave in respect of a completed 
qualifying period payment will be made in 
accordance with subclause (3) of Clause 
20.—Annual Leave of this Agreement; 

(ii) if after one month's continuous service in any 
qualifying 12 monthly period an employee 
lawfully leaves his or her employment or is 
terminated by the Company through no fault 
of the employee, the employee will be paid 
pro rata annual leave on the basis of 2.923 
hours pay at the employee's ordinary rate of 
wage for each completed week of continuous 
service. Pro rata annual leave will not be 
paid to any employee dismissed for miscon- 
duct. 

(h) Long service leave accrued by an employee and 
not taken at the date of termination of employment 
will be paid in accordance with the Long Service 
Leave Standard Provisions referred to in Clause 
21.—Long Service Leave of this Agreement 

(8) Upon the employee ceasing employment, the Com- 
pany will, when requested to do so by the employee, provide 
the employee with a written statement setting out the period 
of the employee's employment and the employees classifi- 
cation or the type of work performed by the employee. 

11.—Wages and Allowances. 
The following are the ordinary weekly rates of wage 

payable to employees covered by this Agreement which will 
apply from the beginning of the first pay period to 
commence on or after the signing of this agreement: 

(1) Factory employees 
(a) Classification 

Level 1 
Level 2 
Level 3 
Level 4 
Level 5 

Weekly 
Rate of 
Wage 

$ 
345.30 
363.(X) 
386.90 
409.10 
442.70 



(b) Casual and seasonal employees will be paid the 
rate of pay for the classification in which they are 
employed, plus a loading of 20% for each hour 
worked. 

(c) Leading Hands Per Week 
Extra 

A leading hand in charge of: 
(i) less than three other employees 9.50 

(ii) not less than three and not more 
than ten other employees 18.80 

(iii) more than ten other employees 27.40 

(d) The rate for junior employees will be as follows: 
Age % of 

Adult 
Rate at 
Level 1 

Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 to 21 years of age 100 

(e) Where an employee launders his or her uniform, 
the employee will be paid an allowance of $5.00 
per week. 

(2) Drivers and Storepersons 
(a) Grade 

Grade 1 
Grade 2 
Grade 3 
Grade 4 

Weekly 
Rate of 
Wage 

$ 
381.20 
397.60 
405.60 
417.80 

(b) Casual and seasonal employees will be paid the 
rate of pay for the classification in which they are 
employed, plus a loading of 20% for each ordinary 
time hour worked and 10% for each hour of 
overtime worked. 

(c) Leading Hands Per Week 
Extra 

A leading hand in charge of: 
(i) not less than three and not more 

than ten other employees 19.00 
(ii) more than ten and not more than 

twenty employees 28.30 
(iii) more than twenty employees 36.00 

(d) The rate for junior drivers and storepersons wil 
be as follows: 

Under 19 years 70 
Under 20 years 80 
20 years and over 100 

(e) A driver required to act as sales person will be 
paid an all purpose allowance of $6.90. 

(f) Drivers who handle cash or cheques during any 
week or portion of a week as part of their duties 
and account for it will be paid in addition to the 
rate of wage prescribed in this subclause an 
amount of $9.75 per week. 

(g) Storepersons, other than casual employees, will be 
paid a cold area attendance allowance at the rate 
of $7.00 per day for those employees working in 
the High and Low Rise Freezers and $4.50 per day 
for those employees working in the Loading Dock 

area. This allowance will be paid in accordance 
with the following conditions: 

(i) the allowance will only be paid where the 
employee actually works five consecutive 
ordinary working days in a week; 

(ii) where less than five consecutive days are 
worked on a week the allowance will still be 
paid for the days actually worked if: 
• the absences are due to a public holiday, 

annual leave, long service leave, workers 
compensation or a rostered day off; or 

• the absence is due to sickness and the 
conditions in subclause (iv) below have 
been complied with. 

(iii) In all other circumstances, where an em- 
ployee is absent on any of the. five consecu- 
tive ordinary working days in a week the 
employee will not receive the allowance for 
any of the days of that week. 

(iv) The sick leave conditions which must be 
complied with in order to retain the allow- 
ance for the days actually worked in a week 
where the employee is absent on sick leave 
are: 
• the first two single sick leave absences of 

two days or less in each year of service 
will be allowed without the support of a 
medical certificate, provided the Company 
is satisfied the employee was sick; 

• all other sick leave absences must be 
supported by a medical certificate. 

(h) A driver required to work in a van with a 
temperature of less than zero degrees Celsius will 
receive an additional 37 cents per hour for half the 
drivers ordinary hours worked each week. 

(i) Storepersons required to work in cold areas will 
be paid in accordance with the following table for 
each hour worked: 
Area cents per 

hour 
Loading Dock 37 
High Rise and Low Rise Freezers 69 

0) Persons required to operate a reach truck in the 
Low Rise Freezer area will be paid an allowance 
of $2.40 per day for ordinary hours only. 

(3) Maintenance Employees 
(a) Wage Group (a) Wage Group Weekly 

Rate of 
Wage 

$ 
Level C14 345.30 
Level C13 363.00 
Level C12 386.90 
Level Cll 409.10 
Level C10 442.70 
Level C9 464.90 
Level C8 487.10 
Level C7 509.20 
Level C6 553.40 
Level C5 575.60 

(b) Casual employees will be paid a 20% casual 
loading for each hour worked. 

(c) Leading Hands Per Week 
Extra 

A leading hand in charge of: 
(i) not less than three and not more 

than ten other employees 17.60 
(ii) more than ten and not more than 

twenty other employees 26.90 
(iii) more than twenty other employees 34.80 
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(d) Apprentices 
The rate for apprentices will be as follows: 
Tferm % of 

Tradesper- 
son's 
Rate 

Four Year Term 
1st Year 42 
2nd Year 55 
3rd Year 75 
4th Year 88 
Three and a Half Year Tferm 
1st 6 Months 42 
Next Year 55 
Next Year 75 
Final Year 88 
Three Year Tferm 
1st Year 55 
2nd Year 75 
3rd Year 88 

(e) Junior Employees 
The rate for junior employees will be as follows: 
Age % of 

Under 16 Years of Age 35 
16 Years of Age 45 
17 Years of Age 55 
18 Years of Age 65 
19 Years of Age 78.5 
20 Years of Age 93 

(f) Electrical Tradesperson License Allowance 
An electronics tradesperson, an electrician special 
class, an electrical fitter and/or armature winder 
or an electrical installer who holds and, in the 
course of employment may be required to use, a 
current "A" Grade or "B" Grade licence issued 
pursuant to the relevant regulation in force on the 
28th day of February 1978 under the Electricity 
Act 1945, will be paid an allowance of $13.20 per 
week. 

(g) Maintenance employees required as part of their 
duties to work in the Freezer areas will be paid 
$27.50 per week High Rise Freezer Allowance. In 
addition to this allowance, maintenance employ- 
ees will be paid $4.00 per day Cold Area 
Allowance for each day during which the em- 
ployee spends more than two hours in Cold 
Rooms. 

(4) Laboratoiy Employees 
(a) Level 

Level 1 Trainee 
Level 1 Laboratoiy Technical Assis- 

tant 
Level 1 Employee trained to Level 2 
Level 2 Trainee 
Level 2 Laboratory Tfechnician 
Level 2 Employee trained to Level 3 
Level 3 Trainee 
Level 3 Laboratoiy Tfechnical Officer 
Level 3 Employee trained to LLTO 

Level* 
* Tfechnical Officer Allowance 

Weekly 
Rate of 
Wage 

$ 
419.10 
435.40 

456.30 
480.90 
492.30 
506.30 
527.80 
543.30 
574.00 

(b) Casual employees will be paid the rate of pay for 
the classification in which they are employed, plus 
a loading of 20% for each hour worked. 

(c) Leading Laboratory Tfechnical Officer (LLTO) 
A leading laboratory technical officer will receive 
the appropriate rate for an employee trained to 
loading technical officer level plus a leading 
laboratory technical officer allowance of $32.30 
per week. 

(d) Notwithstanding the foregoing prescribed wage 
rates a level one laboratory technical assistant 
under 20 years of age will receive as an ordinary 
rate of wage a percentage of the level one 
employee weekly rate shown for such classifica- 
tion, calculated to the nearest 10 cents, on the 
following basis: 

% 
• 17 years of age and under 52 

18 years of age 62 
19 years of age 75 

(5) Payment on Saturdays, Sundays and Public Holidays 
(a) All work performed by an employee on any day 

prescribed as a holiday in this Agreement will be 
paid at the rate of double time and a half. 

(b) All work performed as part of the employee's 
ordinary hours on a Saturday in accordance with 
paragraph (c) of subclause (3) of Clause 14.— 
Hours of Work and Work Cycles of this Agree- 
ment will be paid at the rate of time and a half. 
All work performed as part of the employee's 
ordinary hours on a Sunday in accordance with 
paragraph (c) of subclause (3) of Clause 14.— 
Hours of Work and Work Cycles of this Agree- 
ment will be paid at the rate of time and three 
quarters. 

(6) No Reduction 
Nothing contained in this Agreement will entitle the 

Company to reduce the existing wage of any employee, who 
at the date of this Agreement, was being paid a higher rate 
of pay than prescribed for his or her class of work. In such 
circumstances, the employees rate will be frozen until such 
time as the rate prescribed for the employees class of work 
equals the rate of pay actually being paid to the employee. 

(7) Payment of Employees Attending Formal Training/ 
Meetings Related to SQP 

(a) Philosophy 
Attendance of employees at meetings or training 
related to SQP projects is voluntary, but employ- 
ees should be encouraged to attend and shall be 
paid at their normal rate of pay for attending. This 
time should be approved by the Chairperson/ 
Convenor of the meeting/training course on the 
designated form, and returned to the employee's 
supervisor no later than the next working day 
following the completion of the meeting/training 
course. 

(b) Employees (Full Time and Part Time) 
(i) When the activity occurs immediately be- 

fore, during or immediately after the em- 
ployee's normal shift time spent shall be paid 
at die rate ruling at the time of the meeting. 

(ii) When the activity occurs outside of and at a 
time apart from the normal shift of the 
employee the pay rate shall be at the 
employee's rate for ordinary hours. 

(iii) Time spent in (ii) above shall be treated as 
hours worked independent of the normal shift 
and shall not cause any additional penalty 
when the shift is worked. 

(iv) Where an employee is rostered to work on 
early morning, afternoon or night shift in 
accordance with Clause 15.—Rostered Days 
Off of this Agreement and the employee's 
hours of work are altered to normal day shift 
hours for part of a roster period in order for 
the employee to attend formal training or 
meetings related to SQP, the employee will 
be paid the shift penalties which the em- 
ployee would have received had the em- 
ployee worked those shifts (excluding any 
overtime). Where a shift employee is put 
onto normal day shift hours for a whole roster 
period for the purpose of attending formal 
SQP training or SQP meetings, no shift 
penalties will be paid for that roster period. 



152- WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 7- 

(v) When an employee is requested to attend an 
SQP activity which does not occur immedi- 
ately before, during or immediately after 
their normal shift, then a minimum of two 
hours wages will be paid for attendance at 
such activity. 

(vi) When the activity occurs during normal paid 
leave (eg. Annual leave, RDO) the pay rate 
will be as (ii) above in addition to the paid 
leave, and shall not incur any additional pay 
or time in lieu because of attendance at the 
activity. 

(vii) Travel time to and from activities shall not 
be included as paid time except in extraordi- 
nary circumstances which need the approval 
of the Company. 

(8) Transfer to Higher or Lower Duties 
(a) An employee engaged on duties carrying a higher 

rate than his or her ordinary classification will be 
paid at the higher rate for the time he or she is so 
engaged but if he or she is so engaged for more 
than half of one day or shift, he or she will be paid 
the higher rate for the whole day or shift. 

(b) Where the employee is learning the higher duties 
under supervision as part of the employee's 
training this provision will not apply. 

(c) An employee's regular rate of wage will not be 
reduced whilst he or she is temporarily employed 
on work classified with a lower minimum rate. 

(d) An employee will not be permanently transferred 
to perform a class of work providing a lesser 
minimum rate of wage than that at which he or she 
is usually employed, unless the employee is given 
one week's notice. Where the transfer is in the 
context of a redundancy, the provisions of Clause 
31.—Introduction of Change and Redundancy of 
this Agreement will apply. Any dispute with 
respect to the transfer of an employee to perform 
a class of work providing a lesser minimum rate 
of wage than that at which he or she is usually 
employed shall be addressed through the proce- 
dure set out in Clause 26.—Dispute Settlement 
Procedure of this Agreement. 

(9) Meal Allowance on Overtime 
(a) Where an employee is required to work overtime 

for more than two hours, without being notified 
on the previous day or earlier, that employee will 
be supplied with a meal by the company or paid 
$6.30 for a meal. If the overtime worked continues 
for more than four hours after the last meal break 
and a second or subsequent meal is required the 
employee will be supplied with each meal by the 
company or be paid $4.30 for each meal so 
required. The employees agree that meal money 
will no longer be paid where the employee is 
notified, on the previous day or earlier, of the 
requirement to work the overtime or where the 
employee is supplied with a meal by the Com- 
pany. 

(b) Where an employee, in consequence of receiving 
such notice has provided his or her own meal or 
meals and is then not required to work overtime 
or is required to work less overtime than notified, 
the employee will be paid the amounts above 
prescribed in respect of the meals not then 
required. 

(10) First Aid Allowance 
An employee, holding either a Third Year First Aid 

Medallion of the St John Ambulance Association or a "C" 
Standard Senior First Aid Certificate of the Australian Red 
Cross Society, appointed by the employer to perform first 
aid duties, will be paid $6.35 per week in addition to the 
employee's ordinary rate. 

(11) The Fares and Travelling Time 
(a) (i) An employee, who, on any day, or from day 

to day is required to work at a job away from 
the accustomed work place will, at the 
direction of the employer, present for work 
at such job at the usual starting time. 

(ii) An employee to whom subparagraph (i) of 
this paragraph applies will be paid at ordi- 
nary rates for the time spent in travelling 
between the employee's home and the job 
and will be reimbursed for any fares incurred 
in such travelling, but only to the extent that 
the time so spent and the fares so incurred 
exceed the time normally spent and the fares 
normally incurred in travelling between the 
employee's home and the accustomed 
workplace. 

(iii) An employee who, with the approval of the 
employer, uses a personal means of transport 
for travelling to or from outside jobs will be 
paid the amount of excess fares and travelling 
time which the employee would have in- 
curred in using public transport, unless the 
employee has an arrangement with the 
employer for a regular allowance. 

(b) For travelling during working hours from and to 
the employer's place of business or from one job 
to another, an employee will be paid by the 
employer at ordinary rates. The employer will pay 
all fares and reasonable expenses in connection 
with such travelling. 

(c) The Company will pay an allowance at the rate of 
42.2 cents for each kilometre travelled if the 
employee is required to use his or her private 
motor vehicle on Company business. 

12.—Movement in Wages. 
(1) During the life of this Agreement, the only wage 

movements for employees covered by this Agreement will 
be those governed by this clause. 

(2) The key performance indicators used to measure 
increases in performance during the first 12 months of this 
Agreement will be as set out in Appendix 5—Key 
Performance Indicators of this Agreement. The key perform- 
ance indicators during the second and third years of this 
Agreement will be the subject of further negotiations and 
refinement before the commencement of each of those years. 

(3) The Company will make the necessary resources 
available to assist in the development of the key perform- 
ance indicators used for the purposes of this clause and to 
ensure that measurement of the key performance indicators 
is fair and accurate. 

(4) Employees will be kept informed of the progress and 
measurement of the key performance indicators through 
consultation and regular reports giving feedback in each 
area. 

(5) Performance will be measured against the key 
performance indicators after each 12 months during the life 
of the Agreement, for the purpose of determining the 
amounts of any wage movements in accordance with this 
clause. 

(6) The wage increases which will apply to employees 
covered by this Agreement will be: 

(a) 2% increase on entering into this Agreement; 
(b) 2% increase after the first 12 months of operation 

of this Agreement; and 
(c) 2% increase after the second 12 months of 

operation of this Agreement; 
providing that further increases may result from real 
productivity improvements as demonstrated by means of the 
key performance indicators. 

Productivity related wage increases which apply in 
addition to the amounts set out above will be either 1%, 2%, 
3% or 4% as determined in accordance with the mechanism 
set out in Appendix 5—Key Performance Indicators of this 
Agreement. 
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(7) Nothing in this clause prevents: 
(a) the completion of the reclassification exercise 

occurring at the date of this Agreement, moving 
maintenance employees onto the new classifica- 
tion structure which is reflected in this Agree- 
ment; or 

(b) movement of employees from one classification 
to another in accordance with the classification 
structures provided for in this Agreement; or 

(c) a minimum rates adjustment being undertaken for 
laboratory employees. 

13.—Payment of Wages. 
(1) Employees wages will be paid regularly each week or 

fortnight on any set day Monday to Friday. 
(2) The method of payment will be by direct transfer into 

a bank or financial institution nominated by the employee. 
(3) An employee who lawfully leaves his or her 

employment or is dismissed for reasons other than miscon- 
duct will be paid all moneys due at termination, before 
leaving the employers premises or alternatively (except for 
casual employees) a cheque for the amount due may be 
forwarded to the employees last known address within 48 
hours of such termination. 

(4) A full time employee working 152 ordinary hours per 
four week cycle but who does not work regularly 38 hours 
each week or 76 hours each fortnight will, nevertheless, be 
paid for 38 ordinary hours each week or 76 ordinary hours 
each fortnight. 

Where a system of banking of RDO's is introduced 
pursuant to subclause (4) of Clause 15.—Postered Days Off 
of this Agreement a full time employee may be rostered to 
work up to 160 ordinary hours per four week cycle but 
continue to receive on the basis of 38 ordinary hours pay per 
week or 76 ordinary hours pay per fortnight provided that 
once the banked RDO's are taken as time off the average 
weekly number of ordinary hours worked each week is 38. 

14.—Hours of Work and Work Cycles. 
(1) The maximum number of weekly ordinary hours shall 

be 38 provided that a full time employee may work an 
average of 38 hours per week over a 152 hour four week 
work cycle or, in cases in which subclause (4) of Clause 
13.—Payment of Wages of this Agreement applies, a 160 
hour four week cycle. 

(2) Ordinary hours may be worked by: 
(a) any method of working 38 ordinary hours per 

week; or 
(b) working more than 38 ordinary hours per week 

and accruing the additional time to be taken under 
a rostered day off system or as time off during the 
year at a time convenient to the employee and the 
Company; or 

(c) any arrangement as agreed between the Company 
and the employee concerned; 

providing that hours worked in excess of ordinary hours will 
be paid in accordance with Clause 16.—Overtime of this 
Agreement. 

(3) Ordinary hours of work are to be worked: 
(a) for drivers and storepersons, over Monday to 

Friday inclusive between the hours of 6.00am and 
6.00pm; 

(b) for laboratory and factory employees, over Mon- 
day to Friday inclusive between the hours of 
5.30am and 6.00pm; 

(c) for maintenance employees, over a maximum of 
any five consecutive days between the hours of 
6.00am and 6.00pm providing that no employee 
will be required to work more than two weekends 
in any month without the employee's agreement. 

(4) The ordinary hours of work may be altered by 
agreement between the employer and the majority of 
employees concerned. 

(5) The ordinary hours of work will not exceed 10 hours 
on any day. 

(6) An employee, other than a casual or seasonal 
employee, shall not be rostered to work less than three hours 
on any day. 

(7) Where the Company wishes to alter the work cycle 
arrangement for any employees, the Company must give not 
less than one month's notice of its intention to do so to the 
employees affected by the change. During this notice period, 
the Company will consult with the majority of employees 
concerned. 

(8) Any dispute as to the operation of any work cycle in 
any area for any employees will be resolved by following 
the procedure set out in Clause 26.—Dispute Settlement 
Procedure of this Agreement. 

(9) For new employees, the hours of work and work cycle 
will be determined at the commencement of employment. 
Any alteration to the hours of work or the work cycle for 
that employee will then be in accordance with this clause. 

(10) Start and Finish Times 
Employees will clock on to start work once they are 

changed into work clothes ready to start work and will clock 
off on finishing work before changing out of work clothing 
to go home. 

15.—Rostered Days Off. 
(1) Where a rostered day off ("RDO") system operates, 

the RDO may be rostered on any working day. Wherever 
possible within operational constraints, the preferences of 
employees for particular days to be RDO's will be 
accommodated. 

(2) (a) The Company may substitute the day an employee 
is to take off for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power or in the 
event of some other emergency situation which could not 
reasonably have been foreseen. 

(b) An employee may elect to take leave without pay on 
a day when a breakdown in machinery or a failure or 
shortage of electric power or some other emergency prevents 
the employee from being usefully employed, in which case 
the employee's RDO will not be affected. 

(3) The Company and an employee may by agreement 
substitute the day the employee is to take off for another day. 

(4) (a) The Company may institute a banking system of 
RDO's in work areas as necessary in order to cover peak 
seasonal demand. 

(b) Where RDO's are banked the employees would work 
on what would normally have been their RDO and accrue 
an entitlement to bank an RDO to be taken at a mutually 
convenient time, provided that no less than 14 days' notice 
is given before taking the banked RDO's. 

(c) No penalty payments are applicable to employees 
working under the substituted banked RDO. 

(d) The Company will maintain a record of the number 
of RDO's banked and will apply the average pay system 
during the weeks when an employee elects to take a banked 
RDO. 

(e) Employees terminated prior to taking any RDO or 
banked RDO will receive payment at ordinary time rates of 
pay for all ordinary hours worked in excess of an average 
of 38 per week which have not previously been paid. 

(5) Where an RDO falls on a Public Holiday, the next 
working day will be taken in lieu of the RDO unless an 
alternative day in that four weekly cycle is agreed in writing 
between the Company and the employee. 

16.—Overtime. 
(1) Subject to subclauses (8) and (9) of this clause, all 

work performed before 6.00am or after 6.00pm (other than 
shift work) or beyond the designated ordinary hours of work 
for the employee for that day will be paid at the rate of time 
and a half for the first two hours and double time thereafter. 

(2) Factory and laboratory employees working overtime 
on a Saturday or Sunday may be paid at the rate of time and 
one half for work performed on Saturday and time and three 
quarters for work performed on Sunday provided that, 
except by agreement, no employee may be required to work 
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on more than two weekends in any four week cycle at this 
reduced overtime rate. 

(3) Except as provided in subclause (2) above, overtime 
performed on a Saturday prior to twelve noon will be paid 
at the rate of time and a half for the first two hours and 
double time thereafter and overtime performed after twelve 
noon on a Saturday or any time on a Sunday will be paid 
at the rate of double time. 

(4) All overtime performed on any day prescribed as a 
public holiday in this Agreement will be paid at the rate of 
double time and a half. 

(5) (a) When an employee is required to perform 
overtime, the Company wUl, wherever reasonably practical, 
arrange for the employee to have at least eight consecutive 
hours off duty (or ten consecutive hours off duty in the case 
of maintenance employees, drivers or storepersons) between 
successive day's work. 

(b) Where an employee performs so much overtime that 
he or she does not have at least eight consecutive hours off 
duty (or ten consecutive hours off duty in the case of 
maintenance employees, drivers or storepersons) between 
days off work, the employee will be released after the 
completion of the overtime until he or she has had eight 
consecutive hours off duty (or ten consecutive hours off duty 
in the case of maintenance employees, drivers or storeper- 
sons) without loss of pay for ordinary working time 
occurring during such absence. 

(c) Where the Company requires an employee to resume 
or continue work without having had eight consecutive 
hours off duty (or ten consecutive hours off duty in the case 
of maintenance employees, drivers or storepersons), the 
employee will be paid at the rate of time and a half for the 
first two hours then double time thereafter (or all at the rate 
of double time in the case of maintenance employees, 
drivers or storepersons) until he or she is released from duty 
and the employee will then be entitled to be absent until he 
or she has had eight consecutive hours off duty (or ten 
consecutive hours off duty in the case of maintenance 
employees, drivers or storepersons) without loss of pay for 
ordinary working time occurring during such absence. 

(6) (a) Where an employee is recalled to work after 
leaving the job, he or she will be paid for a minimum of three 
hours work at overtime rates. 

(b) Where an employee is required for a second or 
subsequent recall, he or she will be paid for a minimum of 
three hours at overtime rates. 

(c) Where an employee is required to hold in readiness 
and be contactable by die Company for a call to work after 
ordinary hours, the employee will be paid an allowance of 
$10.00 per day for the period during which they are so 
rostered. For the purpose of this clause it will be sufficient 
if the employee is contactable by pager and able to attend 
at work within a reasonable time. 

(d) Where an employee is required to hold in readiness 
at the employee's place of residence, or other agreed place 
of residence, for a call to work after ordinary hours, the 
employee will be paid at ordinary rates for the time the 
employee so holds in readiness. 

(7) In computing overtime each day stands alone however 
where an employee works overtime beyond midnight on any 
day, the time worked after midnight is deemed to be part of 
the previous day's work. 

(8) Where an employee works in excess of his or her 
rostered ordinary hours on any day as a result of an 
arrangement with another employee then: 

(a) such an arrangement must be approved by the 
appropriate supervisor; and 

(b) the additional ordinary hours worked on such a 
day will be paid at the ordinaty time rate of pay. 

(9) Laboratory Employees 
Notwithstanding earlier provisions in this clause, where 

a laboratory employee is required to attend for duty on a 
Saturday, Sunday or Public Holiday, the principal reason for 

the attendance being to examine or remove incubator plates, 
the employee will be paid as follows: 

(a) where the time worked does not exceed thirty 
minutes payment of one hour at overtime rates; 

(b) where the time worked exceeds thirty minutes but 
does not exceed one hour payment of two hours 
at overtime rates; 

(c) where the time worked exceeds one hour payment 
of a minimum of three hours at overtime rates. 

17.—Shift Work. 
(1) The Company may place employees on shift work, or 

transfer employees from one shift to another, but before 
doing so, must give the following notice of its intention to 
do so to the employees concerned and advise them of the 
intended starting and finishing times of the shifts: 

(a) for normal shift rosters, notice will be by way of 
the normal weekly roster; and 

(b) where exceptional circumstances prevent a week's 
notice of change of rostered shift, such a change 
may be effected by individual agreement between 
the employer and the affected employee or 
employees. 

(2) For the purpose of this Agreement: 
"Early morning shift" means any shift commencing 

before 6.00am (or 5.30am in the case of factory 
employees); 

"Afternoon shift" means any shift where the ordinary 
hours finish after 6.00pm and at or before 
midnight; 

"Night shift'' means any shift where the ordinary hours 
finish after midnight and at or before 6.00am. 

(3) Employees rostered to work afternoon, night or early 
morning shift will be paid 15 per cent in addition to the 
ordinary rate of pay for each shift so worked. For employees 
other than maintenance employees, the shift penalty 
prescribed in this subclause will not be regarded as part of 
the ordinary rate for the calculation of overtime. 

Only those employees who, at the commencement of this 
Agreement, are being paid the extra 15% loading for shifts 
commencing before 7.00am will continue to receive this 
loading during the life of this Agreement. 

(4) Where a shift falls on a Saturday, Sunday or public 
holiday, the shift will be paid at the rates provided in 
paragraphs (a) and (b) of subclause (5)of Clause 11.— 
Wages and Allowances of this Agreement These rates will 
be paid in lieu of any other shift allowance prescribed in this 
clause, except in the case of employees working in the 
Distribution Centre on public holidays when only those 
employees will receive the shift loading in addition to the 
rate for the public holiday for all ordinary hours worked on 
that day. 

(5) The whole of a shift will be deemed to have been 
worked on the day on which the shift commences. 

(6) Shift hours will only be paid at overtime rates in 
accordance with Clause 16.—Overtime of this Agreement 
where: 

the shift is a true "overtime" shift, worked in addition 
to the employee's ordinary hours for that week; or 
the employee is required to work hours in addition to 
the employees ordinary rostered shift hours for that 
day, in which case overtime will be paid for the 
additional hours worked. 

(7) Factory Employees 
Where a factory employee (not being a shift employee) 

works any ordinary hours between 5.30am and b.OQam the 
employee will be paid 20% in addition to his or her ordinary 
rate for all such hours worked. 

18.—Meal Breaks, Rest Pauses and Cold Breaks. 
Meal Breaks 

(1) Employees are entitled to and must take an unpaid 
meal break of not less than thirty minutes and not more than 
one hour each day. 



(2) An employee may not work for more than five hours 
on any day without a break for a meal provided that: 

(a) an employee rostered to work six hours or less on 
any day may, subject to a request by the employee 
and agreement by the employer, not be rostered 
for a break for a meal. 

(b) in the event of unforeseen operational require- 
ments and by agreement between the employer 
and employees affected, employees may work in 
excess of five hours without a meal break but not 
more than six hours at ordinary time rates without 
a break for a meal. 

(3) Where an employee is required by the Company to 
postpone his or her meal break for more than one hour he 
or she will be paid at overtime rates until the meal break is 
allowed. 

(4) (a) The Company will schedule meal breaks which 
may be altered if it is necessary to do so in order to meet 
a requirement for continuity of operations. 

(b) The Company may stagger the time of taking a meal 
break to meet operational requirements. 

(5) Rest Pauses 
Employees are permitted one additional break of not more 

than 15 minutes at a time scheduled by the Company. The 
period of 15 minutes allowed for this rest break represents 
the maximum period the employee is away from the work 
station. 

(6) Cold Breaks 
Employees working in the High Rise Freezer and Low 

Rise Freezers will be entitled to be relieved from working 
in the freezer environment for 10 minutes per hour worked 
in that environment, but only for those hours in which no 
other meal break or rest period is taken. These breaks must 
be taken at a time convenient to the Company to fit in with 
operational requirements, having regard to the convenience 
of the employee. 

19.—Public Holidays. 
(1) All employees, other than casual and seasonal 

employees, are entitled to the following days or the days 
observed in lieu as holidays without deduction of pay, 
namely: 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(2) By arrangement between the Company, the employees 
and the relevant union or unions another day may be taken 
as a holiday in lieu of any of the days named in subclause 
(1) of this clause. 

20.—Annual Leave. 
(1) Full time employees, other than casual employees and 

seasonal employees, who have completed 12 months 
continuous service are entitled to 152 hours annual leave to 
be taken as follows: 

(a) annual leave may be taken in not more than three 
separate periods, and at a time which is mutually 
agreed between the Company and the employee; 

(b) annual leave must be taken in periods which are 
multiples of whole working weeks; 

(c) on giving not less than four weeks notice to the 
employees, the Company may close down the 
establishment for one or two separate periods for 
the purpose of granting annual leave, however the 
Company will continue to endeavour to make 
appropriate arrangements for employees with 
specM needs; 

(d) annual leave may not be taken in December or 
January without the approval of the Company. 
Such approval will only be given in exceptional 
circumstances. In other cases, annual leave will be 
taken at a time mutually convenient to the 
employee and the Company; 

(e) annual leave accrued from the date of this 
Agreement must be taken within two years from 
the date of accrual of that leave. 

(2) A part time employee, other than a casual or seasonal 
employee, will/after 12 months' continuous service be paid 
annual leave at the rate of 2.923 hours at his or her ordinary 
rate of wage in respect of each completed 38 hours of 
continuous service, to be taken in accordance with the 
provisions in subclause (1) above. 

(3) Payments for annual leave in respect of any completed 
12 months qualifying period will be in accordance with the 
following: 

(a) A loading of \lxli% in addition to the rate of pay 
for ordinary hours is applicable; 

(b) Where an employee is entitled to shift penalties, 
the employee is entitled to either the 1772% 
loading or the shift penalties whichever is the 
greater. 

(4) (a) Pro rata annual leave may be taken before the 
completion of any 12 month qualifying period where the 
employee has the consent of the Company. Pro rata annual 
leave will be paid at the employee's ordinary rate of pay, 
including shift penalties where the employee would have 
been rostered to work shifts had the employee not proceeded 
on annual leave. 

(b) 1772% leave loading will be paid on pro rata annual 
leave, however should the employee complete the 12 month 
qualifying period, the 1772% leave loading in respect of the 
period of pro rata annual leave will be paid in accordance 
with subclause (2) of this clause at the time the employee 
next proceeds on annual leave after the completion of the 
qualifying period or on termination of employment after 
completion of the qualifying period, whichever is the 
soonest. Where an employee has been paid shift penalties 
in respect of a period of annual leave, the employee will only 
be paid the difference, if any, between the shift penalties 
received and the 1772% leave loading. 

(5) Pro rata annual leave will be paid on termination of 
employment in accordance with subclause (7) of Clause 
10.—Contract of Employment of this Agreement. 

(6) If a holiday prescribed in this Agreement as a public 
holiday falls within an employee's period of annual leave 
and is observed on a day which in the case of that employee 
would have been an ordinary working day, there will be 
added to that period one day, being an ordinary working day, 
for each holiday so observed. 

(7) Annual leave will not accrue in respect of any period 
during which an employee is absent on unpaid leave, 
including unpaid sick leave, or any period during which the 
employee is absent on workers' compensation. 

21.—Long Service Leave. 
Long Service Leave will be provided in accordance with 

the LONG SERVICE LEAVE STANDARD PROVISIONS 
published from time to time in the Western Australian 
Industrial Gazette. 

22.—Sick Leave. 
(1) An employee other than a casual or seasonal employee 

who is unable to attend or remain at the place of employment 
during the ordinary hours of work by reason of personal ill 
health or injury is entitled to payment during such absence 
in accordance with the following: 

(a) Provided that the employee has accrued an 
entitlement to paid sick leave pursuant to para- 
graph (b) hereof, the employee will be paid at 
ordinary time rates of pay for all of the hours for 
which die employee is absent and for which he or 
she would have been ordinarily rostered to work 
ordinary hours until such time as the accrued 
entitlement to paid sick leave is exhausted. 

(b) Entitlement to payment accrues at the rate of one 
sixth of a week for every completed month of 
service with the Company; 

(c) Where in the first or successive years of service, 
the employee is absent from work because of 
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personal ill health or injury for a period longer 
than the employee's entitlement to paid sick leave, 
payment may be adjusted at the end of that year 
of service, or at the time the employee's services 
terminate, if before the end of that year of service, 
the employee has become entitled to further paid 
sick leave; 

(d) Unused sick leave entitlements will accumulate 
from year to year; 

(e) To be entitled to payment in accordance with this 
clause the employee must as soon as reasonably 
practicable advise the Company of his or her 
inability to attend for work, the nature of the 
illness or injury and the estimated duration of the 
absence; 

(f) This clause does not apply to an employee who 
fails to produce a certificate from a medical 
practitioner at the time of the absence or who fails 
to supply such other proof of the illness or injury 
as the Company may reasonably require provided 
that the employee is not required to produce a 
certificate from a medical practitioner with re- 
spect to absences of two days or less unless after 
two such absences in any year of service the 
Company requests in writing that the next and 
subsequent absences in that year if any, will 
require a certificate; 

(g) The Company may request from the employee a 
certificate from a medical practitioner or a 
statutory declaration as to the employee's unfit- 
ness for work in respect of the employee's 
working day prior to or following a rostered day 
off or a public holiday; 

(h) An employee will not be entitled to take more than 
ten weeks paid sick leave in any year. 

(2) Where the Company is transmitted to another 
employer and the employee's service is deemed continuous 
in accordance with the Long Service Leave provisions 
published in 66 WAIG 14, the paid sick leave standing to 
the credit of the employee at the date of transmission from 
service with the Company will be credited to the employee 
at the commencement of service with the new employer and 
may be claimed in accordance with this clause. 

(3) This clause does not apply with respect to payment 
to employees who are entitled to payment under the 
Workers' Compensation and Assistance Act or to employees 
whose ill health or injury is the result of an act of 
irresponsibility with respect to their employment. 

(4) Part time employees accrue sick leave at the rate of 
one sixth of a week for each completed month of service to 
be calculated on the average number of ordinary hours 
worked each week for every completed month of service. 

(5) Any payment for sick leave in addition to the 
entitlements provided under this clause will be entirely in 
the discretion of the Company. 

23.—Parental Leave. 
Parental leave will be in accordance with the provisions 

of Appendix 4—Parental Leave of this Agreement. 

24.—Bereavement Leave. 
(1) Upon the death of a wife, husband, including de facto 

wife or husband, father, mother, sister, brother, child or 
stepchild, grandparent or grandchild, an employee other than 
a casual employee is entitled, on notice to the employer, to 
two days paid leave up to and including the day of the 
funeral of such relation, in accordance with the following: 

(a) leave will be paid in accordance with ordinary 
rates of pay; 

(b) where an employee is entitled to shift penalties, 
these are included in the ordinary rates of pay. 

(2) The benefits of this clause may be extended to other 
close relationships at the discretion of the Company. 

(3) Proof of the death, to the satisfaction of the Company, is 
required prior to the employee becoming entitled to paid leave. 

(4) Where a part time employee would normally work on 
either or both of the two working days following the death 
of a relative as prescribed in subclause (1) of this clause, that 
employee will be entitled to be absent on bereavement leave 
on either or both of those two working days without loss of 
pay- 

(5) Bereavement Leave will only apply on days on which 
the employee would otherwise be at work. 

25.—Consultation. 
(1) It is recognised by the parties that the key to 

productive and harmonious working relationships lies in 
establishing and maintaining effective consultative mecha- 
nisms that will: 

(a) ensure that the views of the employees are known 
and taken into account by the Company; 

(b) provide management with an informed basis upon 
which to make decisions. 

(2) To this end, it is agreed that the SQP Consultative 
Committee continue to operate by constitution as provided 
for in Appendix 3—Consultative Committee—Constitution 
of this Agreement 

(3) The key purpose of the Committee is to promote a 
spirit of cooperation. Each party will give constructive and 
sympathetic consideration to all views and representations 
submitted to the Committee with a view to furthering the 
common well being of the establishment as a whole. 

(4) Employee representatives on the Committee are 
required to keep their constituents advised on matters arising 
at the meeting. 

(5) The Company will consult with employee representa- 
tives on the Committee and give prompt consideration to 
matters raised by employees: 

(a) in order to encourage the improvement of all 
employees in the ongoing search for measures to 
improve safety, quality and productivity; 

(b) and to otherwise foster a fully committed and 
informed workforce. 

26.—Dispute Settlement Procedure. 
(1) The objective of the dispute settlement procedure is 

as follows: 
(a) to promote resolution of disputes by measures 

baskl on consultation, cooperation and discus- 
sion; 

(b) to reduce the level of industrial confrontation; and 
(c) to avoid interruption to the performance of work 

and the consequential loss of production and 
wages. 

(2) Where a grievance, complaint, claim or any matter 
which is likely to result in a dispute arises between the 
employer and an employee or group of employees the 
following procedure will apply: 

(a) the employee or group of employees will discuss 
the matter with their immediate supervisors); 

(b) where the matter is not resolved within a 
reasonable time the matter will be referred to the 
union representative for discussion with the 
employer representative; 

(c) if the matter is still not resolved (within reasona- 
ble time limit) the matter will be referred to a 
union official and a senior employer representa- 
tive; 

(d) where a negotiated settlement cannot be reached 
after a reasonable time the parties may apply to 
the Western Australian Industrial Relations Com- 
mission for resolution. 

(3) The parties are committed to avoiding stoppages of 
work or the placing of bans, or any other limitation on the 
performance of work prior to the completion of the dispute 
settlement procedure. 
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27.—Time and Wages Records. 
(1) The Company will keep a record containing the 

following: 
(a) the full name and last known address of each 

employee; 
(b) the age of the employee; 
(c) the classification of work for which the employee 

is paid; 
(d) the starting and finishing times and the hours 

worked in each day and each week by the 
employee; 

(e) the wages, allowances and overtime (if any) paid 
each week and any deductions made therefrom. 

(2) The record provided for in subclause (1) of this clause 
will be available for inspection and recording by an 
accredited union representative during the usual business 
hours of the Company providing that at least 24 hours notice 
is given to the Company. 

28.—Right of Entry. 
An accredited union representative of a union party to this 

Agreement will be permitted to enter the Company's 
premises for the purpose of discussing legitimate union 
business with an employee or employees subject to the 
following: 

(1) where practicable the representative will give 
reasonable notice to the Company of his or her 
intention to exercise his or her rights under this 
clause; 

(2) the representative will notify the Company of his 
or her presence on site at or before die time of 
entering the workplace; 

(3) the representative may be required to produce his 
or her authority on arrival at the Company's 
premises; 

(4) upon request by the Company, the representative 
will advise to whom he or she wishes to speak and 
the expected duration of those discussions; 

(5) where reasonably practicable, the representative 
will speak with the employees during meal breaks 
or at non-working times; 

(6) upon request, the Company will arrange for the 
representative to inspect any workplace in which 
members of that union may be required to work 
or equipment which members of that union may 
be required to use; 

(7) a representative who unduly interferes with work 
(other than in the course of an industrial dispute, 
in which case the procedures prescribed by Clause 
26.—Dispute Settlement Procedure of this Agree- 
ment will apply) may be denied right of entry 
under this clause. 

29.—Posting of Agreement and Union Notices. 
The Company will keep a copy of this Agreement and the 

relevant Awards in a place convenient to all employees and 
will provide a noticeboard for the posting of union notices. 

30.—Union Business. 
(1) Union Training Courses 
Leave in accordance with this clause will only be granted 

to Union representatives. The Company will pay a Union 
representative's ordinary weekly wage, as prescribed by 
Clause 11.—Wages and Allowances of this Agreement, 
whilst the Union representative is attending a Union training 
course provided that: 

(a) the representative must first obtain the permission 
of the Company. Permission will not be unreason- 
ably withheld having in mind the operational 
needs in the representatives work area; 

(b) each request for permission to attend a course 
must be endorsed by the State Secretary of the 
Union; 

(c) each representative will be entitled to a maximum 
of five days paid leave in any one calendar year; 
and 

(d) leave under this clause will be granted subject to 
the Company being given at least two weeks 
notice of the date upon which leave is to be taken, 
together with advice as to the nature of the course 
and the subject matter to be covered by the course. 

(2) Payroll Deduction of Union Subscriptions 
During the term of this Agreement, the Company 

undertakes to provide and maintain the facility for Union 
subscriptions to be deducted on behalf of employees by 
payroll deduction and forwarded to the office of the 
appropriate union on a monthly basis. 

31.—Introduction of Change and Redundancy. 
(1) Where the Company has made a definite decision to 

introduce major changes in production, program, organisa- 
tion, structure or technology that are likely to have 
significant effects on employees, the Company will notify 
the employees who may Ire affected by the proposed changes 
and their Union or Unions. 

(2) The Company will discuss with the employees 
affected and their Union, the introduction of the changes, the 
effects the changes are likely to have on employees, 
measures to avert or mitigate the adverse effects of those 
changes on employees and will give prompt consideration 
to matters raised by the employees and their Union in 
relation to the changes. 

(3) For the purposes of this discussion, the Company will 
provide in writing to the employees concerned and then- 
Union, all relevant information about the changes including 
the nature of the changes proposed, the expected effects of 
the changes on employees and any other matters likely to 
affect employees provided that the Company will not be 
required to disclose confidential information the disclosure 
of which would be contrary to the Company's interests. 
REDUNDANCY 

(4) Discussions Before Redundancies 
Where an employer has made a definite decision that the 

employer no longer wishes the job the employee has been 
doing to be done by anyone and this is not due to the 
ordinary and customary turnover of labour and that decision 
may lead to termination of employment, the employer must 
hold discussions with the employees directly affected and 
with their Union. 

(5) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid duties for 

reasons set out in subclause (1) above the employee will be 
entitled to the same period of notice of transfer as he or she 
would have been entitled to if his or her employment had 
been terminated, and the Company may, at the Company's 
option, make payment in lieu thereof of an amount equal to 
the difference between the former ordinary time rate of pay 
and the new lower ordinary time rates for the number of 
weeks of notice still owing. 

(6) Severance Pay 
(a) In lieu of the notice prescribed for ordinary termination 

in Clause 10.—Contract of Employment of this Agreement, an 
employee whose employment is terminated for reasons set out 
in subclause (1) above will be entitled to: 

(i) four weeks' notice or payment in lieu of notice; 
and 

(ii) severance pay on the following basis: 
Continuous Service 
Severance Pay 
Less than 1 year Nil 
1 year 4 weeks 
2 years 6 weeks 
3 years 7 weeks 
4 years or more 2 weeks per year 

of service up to 
a maximum of 
26 weeks 



(iii) An employee aged 45 years or more at the time 
the employee's employment is terminated by 
reason of redundancy will be paid one addition^ 
week's severance pay. 

"weeks pay" means the ordinary weekly rate of wage 
for the employee concerned. 

Provided that the severance payments will not 
exceed the amount which the employee would 
have earned if employment with the Company had 
proceeded to the employee's normal retirement 
date. 

(b) For the purpose of this clause, continuity of service 
will not be broken on account of: 

(i) any interruption or termination of the employment 
by the Company if that interruption or termination 
has been made merely with the intention of 
avoiding obligations under this Agreement in 
respect of leave of absence; 

(ii) any absence from work on account of personal 
sickness or accident for which an employee is 
entitled to claim sick pay as prescribed by this 
Agreement or on account of leave lawfully 
granted by the Company; or 

(iii) any absence with reasonable cause, the proof of 
which will be upon the employee; 

provided that in the calculation of continuous service under 
this subclause, any time in respect of which an employee is 
absent from work except time for which an employee is 
entitled to claim annual leave, sick leave, long service leave 
and public holidays as prescribed by this Agreement will not 
count as time worked. 

(c) Service by the employee in circumstances where the 
Company is transmitted to another employer and the 
employee's service is deemed continuous in accordance 
with the long service leave provisions published in 66 
WAIG pages 1 to 4 will also constitute continuous service 
for the purpose of this clause. 

(7) Employee Leaving During Notice 
An employee whose employment is terminated for 

reasons set out in subclause (1) above may terminate his or 
her employment during the period of notice and, if so, will 
be entitled to the same benefits and payments under this 
clause had he or she remained with the employer until the 
expiry of that notice. In such circumstances the employee 
will not be entitled to payment in lieu of notice. 

(8) Alternative Employment 
The Company, in a particular redundancy case, may make 

application to die Western Australian Industrial Relations 
Commission to have the general severance pay prescription 
varied if the Company obtains acceptable alternative 
employment for an employee. 

(9) Time Off During Notice Period 
(a) During the period of notice of termination, given 

by the Company an employee will be allowed up 
to one day's time off without loss of pay during 
each week of notice for the purpose of seeking 
other employment 

(b) If the employee has been allowed paid leave for 
more than one day during the notice period for the 
purpose of seeking other employment, the em- 
ployee will, at the request of the employer, be 
required to produce proof of attendance at an 
interview or he or she will not receive payment for 
the time absent. For this purpose a statutory 
declaration will be sufficient. 

(10) Employees with Less than One Year's Service 
This clause does not apply to employees with less than 

one year's continuous service and the general obligation on 
the Company should be no more than to give relevant 
employees an indication of the impending redundancy at the 
first reasonable opportunity, and to take such steps as may 
be reasonable to facilitate die obtaining by the employees 
of suitable alternative employment. 

(11) Employees Exempted 
This clause does not apply where employment is 

terminated as a consequence of conduct that justifies instant 
dismissal, including malingering, inefficiency or neglect of 
duty. This clause also does not apply in the case of casual 
employees, seasonal employees, temporary employees or 
apprentices. 

(12) Incapacity to Pay 
The Company, in a particular redundancy case, may make 

application to the Western Australian Industrial Relations 
Commission to have the general severance pay prescription 
varied on the basis of the Company's incapacity to pay. 

32.—Protective Clothing and Equipment. 
(1) The Company will provide suitable protective 

clothing and equipment required to perform work to 
employees when necessary. 

(2) Such clothing and equipment will remain the property 
of the Company and will be returned when required in good 
condition, fair wear and tear excepted, or paid for at 
replacement cost. 

(3) Where an employee is required to wear a special 
uniform, such uniform will be provided by the employer. 
The uniform will remain the property of the employer and 
will be returned when required in good condition, fair wear 
and tear excepted, or paid for at replacement cost. 

(4) The Company will provide and maintain adequate first 
aid equipment on the premises. 

(5) Where it is practicable, the Company will provide 
suitable seating accommodation unless it is physically impossi- 
ble to carry out the work required in a sitting position. 

(6) (a) Where an employee, other than a shift employee 
is detained at work until it is too late to travel by regular 
public transport to his or her usual place of residence, the 
Company will provide transport to the employee's usual 
place of residence free of charge. 

(b) This clause does not apply to an employee who usually 
has his or her own means of conveyance. 

(7) An employee who is required to work from a ladder 
will be provided with an assistant on the ground where it is 
reasonably necessary for the employee's safety. 

(8) The work of an electrical fitter will not be tested by 
an employee of a lower grade. 

33.—^Training. 
(1) Training Policy 
(a) Following consultation, which may involve the setting 

up of training committees, the Company will develop a 
training policy and program consistent with: 

• the current and future skill needs of the enterprise; 
• the size, structure and nature of the operations of 

the enterprise; 
• the need to develop vocational skills relevant to 

the enterprise. 
(b) Where it is agreed by the Company that additional 

training should be undertaken by an employee, training may 
be undertaken either on or off the job. If the training is 
undertaken during ordinary working hours, the employee 
concerned will not suffer any loss of pay for ordinary hours, 
including shift penalties where applicable. The Company 
will not unreasonably withhold paid training leave. 

(c) The parties recognise the importance of training being 
appropriately accredited. Where relevant accredited training 
is available it will be utilised to meet training needs. 

(d) The parties recognise that contractors need to be 
brought in from time to time because of their special skills 
and expertise. Where it is appropriate and feasible to do so, 
the Company will consider training its employees to develop 
some of these special skills as part of its training program. 

(2) Performance Counselling 
If the Company considers that the performance of an 

employee is unsatisfactory, the Company's representatives will: 
(a) discuss the matter informally with the employee 

with a view to identifying ways in which the 
performance of the employee could be improved. 
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Specifically, the Company's representatives and 
the employee will discuss: 

(i) the areas of the employee's performance 
which are unsatisfactory; 

(ii) the reasons for the employee's unsatisfactory 
performance; 

(iii) the steps available to the Company which 
would assist the employee to perform satis- 
factorily, which may include arranging for 
the employee to receive training or additional 
training or altering the employee's working 
conditions; 

(iv) the steps available to the employee to remedy 
the unsatisfactory performance. 

During any such informal discussions, the em- 
ployee is entitled to elect to have either another 
employee or a Union representative present during 
the discussion. The representative of the company 
will remind the employee of that entitlement at the 
beginning of the discussion. 

(b) If, after informal discussions, the Company still 
considers that the performance of the employee is 
unsatisfactory, advise the employee in writing of: 

(i) the areas of the employee's performance 
which are unsatisfactory; 

(ii) the company's response to any reasons 
offered by the employee for his or her 
unsatisfactory performance; 

(iii) the steps taken or intended to be taken by the 
Company which would assist the employee 
to perform satisfactorily; 

(iv) the steps required of the employee to remedy 
the unsatisfactory performance; and 

(v) the time allowed for improvement before 
further assessment; 

(c) where the required improvement has not occurred 
following the steps set out in paragraphs (a) and 
(b) above, give the employee a written warning 
that failure to improve performance within a given 
time may lead to the employee's suspension or 
dismissal from employment, and setting out the 
steps necessary to be taken by the employee to 
improve their performance to a satisfactory level; 

(d) where the performance of an employee then contin- 
ues to be unsatisfactory, suspend the employee 
without pay for a time specified in writing by the 
Company or dismiss the employee with notice. 

(3) Health and Safety Representative Training 
During the term of this Agreement, the Company 

undertakes to provide training for duly elected Health and 
Safety Representatives in accordance with the Occupational 
Health Safety and Welfare Act and Regulations. 

(4) Trainees 
(a) Traineeship 

This clause will apply to a trainee employed under 
the Australian Traineeship System by an employer 
approved by the State Management Committee. 

(b) Definitions 
For the purpose of this clause: 

(i) the "Australian Traineeship System" means 
a structured system of on the job training 
with an employer and off the job training in 
a technical and further education college or 
other training provider approved by the State 
Management Committee; 

(ii) the "trainee" means an employee engaged 
under the terms of this Agreement and in 
accordance with the provisions of an Austra- 
lian Traineeship established pursuant to 
section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the 
State Management Committee; 

(iii) the "traineeship scheme" is a formal agree- 
ment of training approved by the State 

Management Committee and registered pur- 
suant to section 37D of the Industrial and 
Commercial Training Act 1975; 

(iv) the "State Management Committee" means 
a committee comprising representatives from 
the Chamber of Commerce and Industry, the 
Trades and Labor Council of Western Aus- 
tralia, Technical and Further Education 
(TAFE) and the relevant Federal and State 
Government Departments which approve 
traineeship arrangements by agreement of 
each of the parties. The State Management 
Committee may be established pursuant to 
the provisions of the Industrial and Commer- 
cial Training Act 1975 or any amendments 
to or substitution of that Act, provided that 
any committee or body established in lieu of 
the State Management Committee has the 
same representatives, structure and decision 
making process as that Committee. 

(c) Objective 
(i) The object of this clause is to provide the 

form and substance of the conditions of the 
employment, including the rates. of pay, 
applicable to persons engaged under the 
Australian Traineeship System (ATS) and 
who, being a trainee under that System, is 
covered by this Agreement. 

(ii) An objective of the Australian Traineeship 
System is to provide employment and train- 
ing opportunities for young people so as to 
enhance their skill levels and future employ- 
ment prospects. 

(d) Form of Traineeship Agreement 
(i) A traineeship shall be entered into by means 

of written agreement in a form approved by 
the State Management Committee and regis- 
tered in accordance with the provision of the 
Industrial and Commercial Training Act 
1975. 

(ii) A trainee shall not be engaged on a part time 
or casual basis. 

(iii) The Traineeship System will be for a 
minimum period of 12 months but this period 
may be varied with the agreement of the 
Union and the employer and with the 
approval of the State Management Commit- 
tee. 

(e) Duties and Responsibilities 
(i) A trainee will participate in the approved on 

the job training scheme and attend the 
approved off the job training as presented in 
the training system. 

(ii) An employer will release a trainee from work 
to attend the prescribed off the job training 
course and will provide the on the job 
training approved by the State Management 
Committee. 

(iii) The employer will provide the level of 
supervision in accordance with the approved 
training scheme during the traineeship pe- 
riod. 

(iv) The overall traineeship scheme will be 
monitored by officers of the Department of 
Employment and Training and a credited 
representative of the Union will have access 
during ordinary working hours to inspect the 
relevant training records and workbooks and 
subject to the approval of the employer, 
which will not be unreasonably withheld, 
may interview a trainee with respect to 
his/her progress in the scheme. 

(f) Overtime and Shiftwork 
Overtime and shiftwork will not be worked by 
trainees except to enable the requirements of the 
training scheme to be effected. When overtime 
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and shiftwork are worked the relevant penalties 
and allowances of the Agreement based on the 
trainee wage will apply. No trainee will work 
overtime or shiftwork on their own. 

(g) Wage Rates 
The weekly wage payable to a trainee will be 
determined by multiplying the appropriate rate of 
pay prescribed in the Agreement by 39 which 
represents actual weeks spent on the job and 
dividing that sum by 52 to provide a weekly wage. 
The rate paid will in no case be less than the wage 
rates for trainees announced from time to time by 
the Department of Employment, Education and 
Training. 

(5) Junior Workers 
(a) Proportion of Juniors 

(i) Subject to the provisions of this clause, junior 
drivers may be employed in the proportion of 
one junior to every three in receipt of adult 
wages; 

(ii) Where less than five drivers in receipt of 
adult wages are employed one junior driver 
may be employed; 

(iii) When no driver in receipt of the adult wage 
is employed one junior driver may be 
employed. 

(b) Junior Workers Certificate 
(i) Junior workers will furnish the employer 

with a certificate showing the following 
particulars: 
(aa) Name in Full; 
(bb) Age and date of birth; 
the certificate will be signed by the worker. 

(ii) No worker will have any claim upon the 
employer for additional wages in the event of 
his age being wrongly stated on this certifi- 
cate. 

(6) Apprentices 
(a) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the 
fraction being not less than one) tradespeople and 
will not be taken in excess of that ratio unless: 

(i) the union or unions concerned so agree; or 
(ii) the commission so determines. 

(b) Junior employees will not be employed in any 
occupation to which apprentices may be taken 
pursuant to the provisions of the Industrial 
Training Act 1975. 

34.—Superannuation. 
(1) At the time of entering into this Agreement, the 

Company is contributing an amount equal to 6% of the 
employees' wages to superannuation, even though the 
Company will not incur any obligation under the Superannu- 
ation Guarantee Act 1992 to contribute to this level until the 
1995/96 financial year. The Company will not decrease the 
level of contribution to superannuation during the term of 
this Agreement. 

(2) Subject to subclause (1) above, the Company will, in 
respect of each of its employees, contribute to the fund in 
accordance with the provisions of the Superannuation 
Guarantee Act 1992. 

(3) The Company will make such contribution monthly 
for pay periods completed in such months, or at such other 
time and in such manner as may be agreed in writing 
between the Trustees of a fund and the Company from time 
to time. 

(4) Notwithstanding the provisions of this clause, the 
Company is not obliged to contribute to more than one fund 
in respect of an employee. The Company contribution will 
be paid into a fund of the employee's choosing, providing 
there are at least 20 employees who wish to be a member 
of that fund. 

(5) Where there is a dispute over the choice of fund to be 
utilised by the employer, the matter will be referred to the 
Western Australian industrial Relations Commission for 
determination. 

(6) The Company is not required to contribute during any 
periods of unpaid leave or unauthorised absences. 

35.—Review of Agreement. 
The Company, the employees and the Unions agree to 

commence negotiations for the review and/or renewal of this 
agreement at least three month's prior to the date of expiry. 

36.—Leave Reserved—Key Performance Indicators. 
Leave is reserved for the parties to make application to 

the Commission for the ratification of the key performance 
indicators to be applied in the second and third years of this 
Agreement for the purpose of Clause 12.—Movement in 
Wages and Appendix 5—Key Performance Indicators of 
this Agreement. 

APPENDIX 1 
CLASSIFICATIONS AND CAREER STRUCTURE 

(1) BASIS OF CLASSIFICATION 
Employees wEl be classified within the relevant career 

structure on the basis of the skills they are required to use 
in their employment. Skills held by an employee but not 
used in the employee's employment may be taken into 
account in any application for reclassification of the 
employee but will not be recognised in the employee's 
classification or rate of pay until the employee is in a 
position where those skills are required to be used. 

(2) FACTORY WORKERS 
(a) Level 1 

Employees who are recruited into the Company at 
this level perform simple routine duties, work 
under direct supervision and receive detailed 
instructions. Level 1 employees exercise minimal 
judgment and responsible for the quality of their 
own work within the scope of this level. 
Typical Tasks 
Indicative of the tasks an employee at this level 
may perform are the following: 

(i) Undertaking induction training. 
(ii) Performing a range of general labouring and 

cleaning duties. 
Promotional Criteria 
Employees remain at this level until such as they 
have satisfactorily completed an induction pro- 
gram which enables them to meet the competency 
requirements of Level 2, a position becomes 
available and they are selected to that vacancy. 
An induction program covers: 

(i) Basic occupational health and safety. 
(ii) First aid. 

(iii) Conditions of employment. 
(iv) Company policies/objectives. 
(v) Plant layout and material location. 

(vi) Workplace training to meet the requirements 
of being able to competently perform work 
within die scope of level 2. 

(b) Level 2 
Employees at this level perform utility (general 
hand) functions and in doing so, perform work 
above and beyond the skills of an employee at 
Level 1 and to the level of their training: 

— work under direct supervision either 
individually or in a team environment; 

— understand and undertakes basic quality 
control/assurance procedures including 
the ability to recognise basic quality 
deviations and faults; 

— exercise minimal decision making; 



— exercise discretion within their levels of 
skills and training. 

Typical Tasks 
Indicative of the tasks which an employee at this 
level may perform are the following: 

(i) Undertaking training to enable entry into 
Level 3. 

(ii) May be required to perform any of the duties 
of die lower level. 

(iii) Stack, prepare for storage raw and finished 
products and packaging material. 

(iv) Maintaining simple production records. 
(v) Identify machine faults (basic). 

(vi) Uses hand trolleys, pallet trucks and forklifts. 
(vii) Yard duties. 

(viii) Ice-cream cake decorating. 
Promotional Criteria 
Employees may be promoted to Level 3 when: 

(i) they can competently carry out all tasks of a 
Level 2 employee; 

(ii) a position becomes available and they are 
selected to fill the vacancy. 

(c) Level 3 
Employees at this level have completed a produc- 
tion certificate or equivalent training to enable 
employees to perform work within the scope of 
this level. Employees at this level: 

— are responsible for the quality of their 
own work subject to routine supervision; 

— work under routine supervision either 
individually or in a team environment; 

— exercise discretion within their level of 
skills and training. 

Typical Skills 
Indicative of the tasks which an employee at this 
level may perform are the following: 

(i) Undertaking training to enable entry into 
Level 4. 

(ii) May be required to perform any of the duties 
of die lower level. 

(iii) Receiving, despatching, distributing, sorting, 
checking, packaging (other than repetitive 
packing), order assembly, documenting and 
recording of goods, materials and compo- 
nents. 

(iv) Basic inventory control in the context of the 
production process. 

(v) Exercising keyboard skills at a basic level. 
(vi) Carrying out different measurements. 

(vii) Undertake minor adjustments to machinery. 
(viii) Conduct some basic testing. 

(ix) Identify product specification problems. 
(x) Assisting ice-cream freezing machine operat- 

ing. 
(xi) Assisting cone and wafer machine operating. 

(xii) Freezer hand. 
(xiii) Assisting frozen confectionery machine op- 

erating. 
(xiv) Operating automatic, semi-automatic or sin- 

gle purpose machinery. 
Promotional Criteria 
Employees may be promoted to Level 4 when: 

(i) they can competently carry out all tasks of 
Level 3 employees; 

(ii) a position becomes available and they are 
selected to fill the vacancy. 

(d) Level 4 
Employees at this level have completed a produc- 
tion certificate or equivalent training so as to 

enable employees to perform work within the 
scope of this level. Employees at this level: 

— work from instructions and procedures; 
— assist in the provision of on the job 

training; 
— coordinate work in a team environment 

or work individually under general super- 
vision; 

— write and read reports. 
Typical Tasks 
Indicative of the tasks which an employee at this 
level may perform are the following: 

(i) Undertaking training to enable entry into 
Level 5. 

(ii) May be required to perform any of the duties 
of a lower level. 

(iii) Inventory and store control including opera- 
tions or all appropriate materials handling 
equipment, VDU and keyboard operation at 
the level higher than that of Level 3. 

(iv) Using tools and equipment within the scope 
of basis non-trade maintenance. 

(v) Exercising intermediate keyboard skills. 
(vi) Supervising the work of all their employees. 

(vii) Allocate tasks to other employees. 
(viii) Cone and wafer machine operating. 

(ix) Frozen confectionery machine operating. 
(x) Ice-cream freezing machine operating. 

(xi) Assists in the provision of on the job training 
in conjunction with trainers and trades 
persons. 

Promotional Criteria 
Employees may be promoted to Level 5 when: 

(i) they can competently carry out all tasks of a 
Level 5 employee; 

(ii) a position becomes available and they are 
selected to fill that vacancy. 

(e) Level 5 
Employees at this level have completed approved 
courses in the development of supervisory skills. 
For example; TAPE supervision certificate or 
equivalent. 
Employees at this level may hold a trade 
certificate appropriate within the scope of their 
position and demonstrate their ability to exercise 
of that trade. 
Employees at this level have completed appropri- 
ate Production Certificate or equivalent. 
Employees at this level: 

— understand and apply quality control 
techniques; 

— exercise good interpersonal communica- 
tion skills; 

— exercise discretion within the scope of 
the grade; 

— exercise keyboard skills at a level higher 
than Level 4; 

— would be expected to organise and 
control the work output of a section; 

— is able to inspect products and/or materi- 
als for conformity with established oper- 
ation standards. 

Typical Tasks 
Indicative of the tasks which an employee at this 
level may perform are the following: 

(i) May be required to perform any of the duties 
of a lower level. 

(ii) Maintaining quality standards including the 
approval of first-off samples. 

(iii) Basic production scheduling and materials 
handling within the scope of the process or 
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directly related functions within new materi- 
als finished/finished goods location in con- 
junction with technicians. 

(iv) Exercising advanced keyboard skills. 
(v) Assists in the provision of the on-the-job 

training in conjunction with the trainer. 
(vi) Adjust equipment to meet quality assurance 

and process requirements of production pro- 
gram. 

(3) DRIVERS AND STORE PERSONS 
(a) GRADE 1 

Driver's assistant; 
Loaders; and 
Yard person. 

(b) GRADE 2 
Driver, rigid vehicle to 4.5 tonnes GVM (gross 
vehicle mass). 

(c) GRADE 3 
Driver, rigid vehicle from 4.5 tonnes to 13.9 
tonnes GVM or GCM (gross combination mass); 
Driver, fork-lift up to and including five tonnes 
lifting capacity; and 

(d) GRADE 4 
Driver, rigid vehicle over 13.9 tonnes GVM or 
GCM and up to 13 tonnes capacity; and 

(e) DEFINITIONS 
The following definitions will apply to employees 
employed as drivers or store persons. 

(i) "Driver's assistant" means and includes any 
worker who accompanies the driver to assist 
in loading, unloading or delivering. 

(ii) "Loaders" shall mean and include all work- 
ers engaged mainly in loading or unloading 
any goods, wares, merchandise or materials 
on or to or from any vehicle. 

(iii) "Yardperson" will include all adult workers, 
not otherwise specified, employed in or in 
connection with the yard. 

(iv) "Capacity" will mean the maximum load 
the vehicle is permitted to carry in accor- 
dance with the license issued in connection 
with it under the Traffic Act: provided that 
where the vehicle is not so licensed, "ca- 
pacity" will mean the capacity attributed to 
the vehicle by the maker or seller of it. 

(v) "Junior Worker" will mean any person 
under the age of 20 years in receipt of less 
than the adult wage. 

(vi) "Van driver salesman" will mean a worker 
who is employed in the delivery of goods by 
van or truck and who is required in the course 
of such duties to act as a sales person for 
goods to be carried in or on the van or truck: 
provided that this definition will not include 
a worker whose major and substantial em- 
ployment is the soliciting of wholesale 
business. 

(vii) "Gross vehicle mass" means the maximum 
permissible mass (whether described as the 
gross vehicle mass or otherwise) for the 
motor vehicle and its load (including any 
trailer and its load) as stated in a certificate 
of registration or other certificate that is 
issued in respect of the motor vehicle by the 
corresponding authority of another state or 
territory or that is required by law to be 
painted or displayed on the motor vehicle. 

(4) MAINTENANCE EMPLOYEES 
(a) Classification Structure and Definitions 

(i) The following classifications and definitions 
have superseded the old tasks and craft based 
definitions. The following classifications 

specify skill, training standards and broad 
areas of work. The definitions recognise the 
National Broad Base, National Engineering 
Production Certificate and National Metal 
and Engineering Curricula modules as recog- 
nised and accredited in Western Australia by 
SESDA. 

(ii) Classifications are based on the progressive 
acquisition of modules of skill and/or train- 
ing and application of skills and form the 
career path which determines the pay rate 
structure. 

(iii) Reclassification on the basis of skills ob- 
tained through means other than accredited 
training will be subject to testing according 
to the reclassification procedures outlined in 
the WA Implementation Manual. Reclassifi- 
cation by this method shall only be available 
one time to an employee and in order to be 
successful reclassification claims must be 
lodged with the employer in writing prior to 
31 December 1993. The employer shall give 
receipt of the claims to the employee 
concerned. Future reclassification will then 
only be available through complying with the 
requirements of the definitions. 

(iv) Appointment to any wage level in the 
classification structure is contingent upon 
such additional work being available and 
required to be performed by the employer. 

(v) Wage Group, Classification Title and Mini- 
mum Training 

Wage Classification Miniinum Training 
Group Title Requirement 

""CS Advanced Engineer- Advanced Certificate 
ing Tradesperson 15 modules. 
Level II 

"C6 Advanced Engineer- 1st Year of Ad- 
ing Tradesperson vanced Certificate or 
Level I 12 Modules. 

C7 Engineering Trade- Nine Modules, 
sperson Special 
Class Level n 

C8 Engineering Trade- Six Modules, 
sperson Special 
Class Level I 

C9 Engineering Trade- Three Modules, 
sperson Level H 

CIO Engineering Trade- Trade Certificate or 
sperson Engineering 24 Modules of a En- 
Production Em- gmeering Production 
ployee Level V Certificate. 

Cll Engineering/Produc- Sixteen Modules of a 
tion Employee Level Engineering Produc- 
IV tion Certificate. 

C12 Engineering/Produc- Eight Modules of a 
tion Employee Level Engineering Produc- 
m tion Certificate. 

C13 Engineering/Produc- In-house Training, 
tion Employee Level 
n 

C14 Engineering/Produc- Up to 38 hours ra- 
tion Employee Level duction training. 

* Refers to definitions re the training 
requirements. 

(b) Wage Group: C14 
Engineering/Production Employee Level 1 
(Relativity to CIO 78%) 
An Engineering/Production Employee Level 1 is 
an employee undertaking up to 38 hours induction 
training which may include information on the 
enterprise, conditions of employment, introduc- 
tion to supervisors and fellow employees, training 
and career path opportunities, plant layout, work 
and documentation procedures, occupational 
health and safety, equal employment opportunity 
and quality control/assurance. 
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An employee at this level performs routine duties 
essentially of a manual nature and to the level of 
their training: 

(i) Performs general labouring and cleaning duties; 
(ii) Exercises minimal judgment; 

(iii) Works under direct supervision; or 
(iv) Is undertaking structured training so as to 

enable the employee to work at C13 level. 
(c) Wage Group: C13 

Engineering/Production Employee Level II 
(Relativity to €10 82%) 
An Engineering/Production Employee Level II 
who has completed up to three months structured 
training so as to enable the employee to perform 
work within the scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at €14 and 
to the level of the employee's training: 

(i) Works under direct supervision either indi- 
vidually or in a team environment. 

(ii) Understands and undertakes basic quality 
control/assurance procedures including the 
ability to recognise basic quality deviations 
and faults. 

(iii) Understands and utilises basic statistical 
process control procedures. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

repetitive work on automatic, semi-automatic 
or single purpose machines or equipment; 
assembles components using basic written, 
spoken and/or diagrammatic instructions in 
an assembly environment; 
basic soldering or butt and spot welding 
skills or cutting scrap with oxyacetylene 
blow pipe; 
uses selected hand tools; 
cleans boilers; 
maintains simple records; 
uses hand trolleys and pallet trucks; 
assists in the provision of on the job training 
in conjunction with tradespersons and super- 
visor/trainers. 

(d) Wage Group: €12 
Engineering/Production Employee Level III 
(Relativity to €10 87.4%) 
An Engineering/Production Employee Level III 
has completed eight modules towards a Engineer- 
ing Production Certificate or equivalent training 
to enable the employee to perform work within the 
scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at €13 and 
to the level of the employee's training: 

(i) Is responsible for the quality of the em- 
ployee's own work subject to routine super- 
vision; 

(ii) Works under routine supervision either indi- 
vidually or in a team environment; 

(iii) Exercises discretion within the employee's 
level of skills and training. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

operates flexibly between assembly stations; 
operates machinery and equipment which 
requires exercising skills and knowledge 
beyond that of an employee at Level €13; 
non-trade engineering skills; 
basic tracing and sketching skills; 
receiving, despatching, distributing, sorting, 
checking, packing (other than repetitive 

packing in a standard container or containers 
in which such goods are ordinarily sold), 
documenting and recording of goods, materi- 
als and components; 
basic inventory control in the context of a 
production process; 
basic keyboard skills; 
advanced soldering techniques; 
boiler attendant; 
operation of mobile equipment including 
fork-lifts, hand trolleys, pallet trucks, over- 
head cranes and winch operation; 
ability to measure accurately; 
assists one or more tradespersons; 
welding which requires the exercise of 
knowledge and skills above level €13; 
assists in the provision of on the job training 
in conjunction with tradespersons and super- 
visor/trainers. 

(e) Wage Group: €11 
Engineering/Production Employee Level IV 
(Relativity to €10 92.4%) 
An Engineering/Production Employee Level IV 
has completed sixteen modules towards a Engi- 
neering Production Certificate or equivalent train- 
ing to enable the employee to perform work within 
the scope of this level. 
At this level an employee performs work above 
and beyond the skills of an employee at €12 and 
to the level of the employee's training: 

(i) Works from complex instructions and proce- 
dures; 

(ii) Assists in the provision of on the job training 
to a limited degree; 

(iii) Coordinates work in a team environment or 
works individually under general supervision; 

(iv) Is responsible for assuring the quality of the 
employee's own work. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

uses precision measuring instruments; 
machine setting, loading and operation; 
rigging (certified); 
inventory and store control including; 
licensed operation of all appropriate materi- 
als handling equipment; 
use of tools and equipment within the scope 
of (basic non-trades) maintenance; 
computer operation at a level higher than that 
of an employee at €12 level; 
intermediate keyboard skills; 
basic engineering and fault finding skills; 
basic quality checks on the work of others; 
is licensed and certified for fork-lift, engine 
driving and crane driving operations to a 
level higher than €12; 
has a knowledge of the employer's opera- 
tions as it relates to production processes; 
lubricates production machinery equipment; 
assists in the provision of on the job training 
in conjunction with tradespersons and super- 
visor/trainers. 

(f) Wage Group: €10 
Engineering Tradesperson Level 1 
An Engineering Tradesperson Level 1 holds a 
Trade Certificate or Tradespersons Rights Certifi- 
cate as an: 

Engineering Tradesperson (electrical/elec- 
tronic) Level 1; or 



Engineering Tradesperson (mechanical) 
Level 1; or 
Engineering Tradesperson (fabrication) 
Level 1; 

and is able to exercise the skills and knowledge 
of that trade. 
An Engineering Tradesperson Level I works 
above and beyond an employee at C11 and to the 
level of the employee's training: 

(i) Understands and applies quality control 
techniques; 

(ii) Exercises good interpersonal and communi- 
cation skills; 

(iii) Exercises keyboard skills at a level higher 
than Cll; 

(iv) Exercises discretion within the scope of this 
grade; 

(v) Performs work under limited supervision 
either individually or in a team environment; 

(vi) Operates all lifting equipment incidental to 
the employee's work; 

(vii) Performs non-trade tasks incidental to the 
employee's work; 

(viii) Performs work which while primarily involv- 
ing the skills of the employee's trade is 
incidental or peripheral to the primary task 
and facilitates the completion of the whole 
task. Such incidental or peripheral work 
would not require additional formal technical 
training; 

(ix) Is able to inspect products and/or materials 
for conformity with established operational 
standards. 

Production Systems Employee 
A Production Systems Employee, while still being 
primarily engaged in engineering/production 
work applies the skills acquired through the 
successful completion of 24 modules towards an 
Engineering Production Certificate in the produc- 
tion, distribution or stores functions according to 
the needs of the enterprise. 
A Production Systems employee works above and 
beyond an employee at Cll and to the level of the 
employee's training: 

(i) Understands and applies quality control 
techniques; 

(ii) Exercises good interpersonal communication 
skills; 

(iii) Exercises discretion within the scope of this 
grade; 

(iv) Exercises keyboard skills at a level higher 
than Cll; 

(v) Performs work under general supervision 
either individually or in a team environment; 

(vi) Is able to inspect products and/or materials 
for conformity with established operational 
standards. 

Indicative of the tasks which an employee at this 
level may perform are as follows: 

approves and passes first off samples and 
maintains quality of product; 
works from production drawings, prints or 
plans; 
operates, sets up and adjusts all production 
machinery in a plant including production 
process welding to the extent of training; 
can perform a range of engineering mainte- 
nance functions including: 

— removal of equipment fastenings 
including use of destructive cutting 
equipment; 

— lubrication of production equip- 
ment; 

— running adjustments to production 
equipment; 

— operates all lifting equipment; 
— basic production scheduling and 

materials handling within the scope 
of the production process or directly 
related functions within raw materi- 
als/finished goods locations in con- 
junction with technicians; 

understands and applies computer techniques 
relating to production process operations; 
first class engine drivers' certificate; 
has high level stores and inventory responsi- 
bility beyond the requirements of an em- 
ployee at Cll; 
assists in the provision of on the job training 
in conjunction with tradespersons and train- 
ers; 
has a sound knowledge of the employers 
operations as it relates to the production 
process. 

(g) Wage Group: €9 
Engineering Tradesperson Level II 
(Relativity to CIO 105%) 
An Engineering Tradesperson Level II is an: 

Engineering Tradesperson (electrical/elec- 
tronic) Level II; or 
Engineering Tradesperson (mechanical) 
Level II; or 
Engineering Tradesperson (fabrication) 
Level II; 

who has completed the following training require- 
ment including appropriate on-the-job training: 

three appropriate modules in addition to the 
training requirements of CIO level; 

and where practical the modules should be 
identified in the Enterprise Training Program. An 
Engineering Tradesperson Level n works above 
and beyond a Tradesperson at CIO and to the level 
of the employee's training: 

(i) Exercises the skills attained through 
satisfactory completion of the training 
prescribed for this classification; 

(ii) Exercises discretion within the scope of 
this grade; 

(iii) Works under limited supervision either 
individually or in a team environment; 

(iv) Understands and implements quality 
control techniques; 

(v) Provides trade guidance and assistance 
as part of a work team; 

(vi) Exercises trade skills relevant to the 
specific requirements of the enterprise 
at a level higher than Engineering 
Tradesperson Level I. 

Tasks which an employee at this level may 
perform are subject to the employee having the 
appropriate Trade and Post Trade Training to 
enable the particular tasks to be performed. 

(h) Wage Group: C8 
Engineering Tradesperson Special Class Level 1 
(Relativity to CIO 110%) 
An Engineering Tradesperson Special Class Level 
1 means an: 

Engineering Tradesperson Special Class 
(electrical/electronic) Level I; or 
Engineering Tradesperson Special Class 
(mechanical) Level I; or 
Engineering Tradesperson Special Class 
(fabrication) Level I; 



who has completed the following training require- 
ment including appropriate on-the-job training: 

six appropriate modules in addition to the 
training requirements of CIO level; 

and where practical the modules should be 
identified in the Enterprise Training Program. 
An Engineering Tradesperson Special Class Level 
I works above and beyond a Tradesperson at C9 
and to the level of the employee's training: 

(i) Exercises the skills attained through satisfac- 
tory completion of the training prescribed for 
this classification. 

(ii) Provides trade guidance and assistance as 
part of a work team. 

(iii) Assists in the provision of training in 
conjunction with supervisors and trainers. 

(iv) Understands and implements quality control 
techniques. 

(v) Works under limited supervision either indi- 
vidually or in a team environment. 

The following tasks are indicative of what an 
employee at this level may perform subject to the 
employee having the appropriate Trade and Post 
Trade Training to enable the particular tasks to be 
performed: 

exercises high precision trade skills using 
various materials and/or specialised tech- 
niques. 
performs operations on a CAD/CAM termi- 
nal in the performance of routine modifica- 
tions to NC/CNC programs, 
installs, repairs and maintains, tests, modi- 
fies, commissions and/or fault finds on 
complex machinery and equipment which 
utilises hydraulic and/or pneumatic princi- 
ples and in the course of such work, is 
required to read and understand hydraulic 
and pneumatic circuitry which controls fluid 
power systems. 
works on complex or intricate circuitry 
which involves examining, diagnosing and 
modifying systems comprising intercon- 
nected circuits. 

(i) Wage Group: C7 
Engineering Tradesperson Special Class Level II 
(Relativity to CIO 115%) 
An Engineering Tradesperson Special Class Level 
II means an: 

Engineering Tradesperson Special Class 
(electrical/electronic) Level II; or 
Engineering Tradesperson Special Class 
(mechanical) Level II; or 
Engineering Tradesperson Special Class 
(fabrication) Level II; or 

who has completed the following training require- 
ment including appropriate on-the-job training: 

three appropriate modules which are qualita- 
tively higher than and in addition to the 
training requirements of C8 level; 

and where practical the modules should be 
identified in the Enterprise Training Program. 

An Engineering Tradesperson Special Class 
Level II works above and beyond a Tradesperson 
at C8 and to the level of the employee's training: 

(i) Exercises the skills attained through 
satisfactory completion of the training 
prescribed for this classification. 

(ii) Is able to provide trade guidance and 
assistance as part of a work team. 

(iii) Provides training in conjunction with 
supervisors and trainers. 

(iv) Understands and implements quality 
control techniques. 

(v) Works under limited supervision either 
individually or in a team environment. 

The following tasks are indicative of what an 
employee at this level may perform subject to the 
employee having appropriate Trade and Post 
Trade Training to enable the particular tasks to be 
performed: 

works on machines or equipment which 
utilise complex mechanical, hydraulic and/or 
pneumatic circuitry and controls or a combi- 
nation thereof. 
works on machinery or equipment which 
utilises complex electrical/electronic cir- 
cuitry and controls. 
works on instruments which make up a 
complex control system which utilises some 
combination of electrical, electronic, me- 
chanical or fluid power principles, 
applies advanced computer numerical con- 
trol techniques in machining or cutting or 
welding or fabrication, 
exercises intermediate CAD/CAM skills in 
the performance of routine modifications to 
programs. 
works on complex or intricate interconnected 
electrical circuits at a level above C8. 
works on complex radio/communication 
equipment. 

(j) Wage Group: C6 
♦The Advanced Certificates and Associate Diplo- 
mas noted in this definition do not equate to 
existing TAPE qualifications of the same name 
and possession of such qualifications does not of 
itself justify classification of an employee at this 

. level. 
Advanced Engineering Tradesperson Level 1 
(Relativity to CIO 125%) 
An Advanced Engineering Tradesperson Level I 
means an: 

Advanced Engineering Tradesperson (elec- 
trical/electronic) Level I; or 
Advanced Engineering Tradesperson (me- 
chanical) Level I; or 
Advanced Engineering Tradesperson (fabri- 
cation) Level I; 

who has completed (including appropriate on-the- 
job training): 

12 modules of an Advanced Certificate; 
or 12 modules of an Associate Diploma; 
or equivalent accredited training; 

and where practical the modules should be 
identified in the Enterprise training Program. 
An Advanced Engineering Tradesperson Level I 
works above and beyond a Tradesperson at C7 and 
to the level of the employee's training: 

(i) Undertakes quality control and work organ- 
isation at a level higher than C7. 

(ii) Provides trade guidance and assistance as 
part of a work team. 

(iii) Assists in the training of employees in 
conjunction with supervisors/trainers. 

(iv) Performs maintenance planning and predic- 
tive maintenance work other than in technical 
fields. 

(v) Works under limited supervision either indi- 
vidually or in a team environment. 

(vi) Prepares reports of a technical nature on 
specific tasks or assignments as directed. 

(vii) Exercises broad discretion within the scope 
of this level. 

The following are indicative of tasks which an 
employee at this level may perform subject to the 
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employee having the appropriate Trade and Post 
Trade Training to enable the particular tasks to be 
performed: 

work on combinations of machines or equip- 
ment which utilises complex electronic, 
mechanical and fluid power principles, 
work on instruments which make up a 
complex control system which utilise some 
combination of electrical, electronic, me- 
chanical or fluid power principles and elec- 
tronic circuitry containing complex analogue 
and/or digital control systems utilising inte- 
grated circuitry. 
application of computer integrated manufac- 
turing techniques involving a higher level of 
computer operating and programming skills 
than for Level C7. 
work on various forms of machinery and 
equipment which are electronically con- 
trolled by complex digital and/or analogue 
control systems using integrated circuitry, 

(k) Wage Group: C5 
• The Advanced Certificates and Associate Diplo- 
mas noted in this definition do not equate to 
existing TAPE qualifications of the same name 
and possession of such qualifications does not of 
itself justify classification of an employee at this 
level. 
Advanced Engineering Tradesperson Level II 
(Relativity to CIO 130%) 
An Advanced Engineering Tradesperson Level II 
means an: 

Advanced Engineering Tradesperson (elec- 
trical/electronic) Level II; or 
Advanced Engineering Tradesperson (me- 
chanical) Level II; or 
Advanced Engineering Tradesperson (fabri- 
cation) Level II; 

who has completed (including appropriate on-the- 
job training): 

an Advanced Certificate; 
or 15 modules of an Associate Diploma; 
or equivalent accredited training, 

and where practical the modules should be 
identified in the Enterprise Training Program. 
An Advanced Engineering Tradesperson Level II 
works above and beyond a Tradesperson at C6 and 
to the level of the employee's training: 

(i) Provides technical guidance or advice within 
the scope of this level; 

(ii) Prepares reports of a technical nature on 
specific tasks or assignments as directed or 
within the scope of discretion at this level; 

(iii) Has an overall knowledge and understanding 
of the operating principle of the systems and 
equipment on which the tradesperson is 
required to carry out their task; 

(iv) Assists in the provision of on-the-job training 
in conjunction with supervisors and trainers. 

The following are indicative of the tasks an 
employee at this level may perform subject to the 
employee having the appropriate Trade and Post 
Trade Training to enable the particular tasks to be 
performed: 

through a systems approach is able to 
exercise high level diagnostic skills on 
complex forms of machinery, equipment and 
instruments which utilise some combination 
of electrical, electronic, mechanical or fluid 
power principles. 
sets up, commissions, maintains and operates 
sophisticated maintenance, production and 
test equipment and/or systems involving the 

application of computer operating skills at a 
higher level than C6. 
works on various forms of machinery and 
equipment electronically controlled by com- 
plex digital and/or analogue control systems 
using integrated circuitry, 
works on complex electronics or instruments 
or communications equipment or control 
systems which utilise electronic principles 
and electronic circuitry containing complex 
analogue and/or digital control systems using 
integrated circuitry. 

"Advanced Certificates and Associate Diplo- 
mas" 
Advanced Certificates and Associate Diplomas 
noted in these definitions do not equate to existing 
TAPE qualifications of the same name and, 
possession of such qualifications does not itself 
justify classification of a tradesperson to this 
level. 

(5) LABORATORY EMPLOYEES ' 
(a) Level 1 Laboratory Technical Assistant 

A Level 1 Laboratory Technical Assistant: 
(i) shall have attained a grade of C or better in 

the Certificate of Secondary Education Ex- 
amination or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; 

(ii) shall hold a Certificate in Introductory 
Laboratory Skills (issued by TAPE) or a 
recognised equivalent; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Laboratory 
Technical Assistant. 

An employee at this level: 
(i) shall perform technical duties in chemical, 

physical and microbiological analysis; 
(ii) shall be responsible for the quality of his/her 

own work subject to detaUed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

sample collection; 
cleaning of equipment and facilities; 
media preparation and decontamination; 
majonnier testing of fats and solids; 
limited interpretation of results; 
undertake training for progression to Level 2. 

(b) Level 1 Development Technical Assistant 
A Level 1 Development Technical Assistant: 

(i) shall have attained a Grade C or better in the 
Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject and/or chemistry 
if appropriate; and 

(ii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
to perform the duties of a Level 1 Develop- 
ment Ifechnical Assistant. 

An employee at this level: 
(i) shall perform basic technical duties relating 

to product development and improvement; 
(ii) shall be responsible for the quality of his/her 

own work subject to detailed direction; and 
(iii) shall work in a team environment under 

routine supervision and undertake duties in 
a safe and responsible manner. Indicative of 



the tasks which an employee at this level may 
perform are the following: 

kitchen maintenance; 
mix and hand sample preparation; 
assistance in sensoiy evaluations; 
undertake training for progression to 
Level 2. 

(c) Level 2 Laboratory Tfcchnician 
A Level 2 Laboratory Tfechnician: 

(i) shall have attained a Grade C or better in the 
Certificate of Secondary Education Exami- 
nation or equivalent in mathematics, in a 
biological science subject; 

(ii) shall have at least two years experience as a 
Laboratory Technical Assistant (or other 
appropriate industry experience which ena- 
bles the required duties to be undertaken); 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Laboratory Tfechnician. 

An employee at this level: 
(i) shall be able to perform technical duties of 

some complexity in accordance with ac- 
cepted procedures independently or under 
direction from a Tfechnical Officer; 

(ii) shall be able to interpret result, exercise 
professional judgment and alert the appropri- 
ate personnel regarding the non-conformance 
to accepted standards if it is necessary; 

(iii) shall be able to carry out duties related to 
chemical and microbiological analysis; 

(iv) shall be able to work in a team environment 
under routine supervision; and 

(v) shall be responsible for his/her own work. 
Indicative of tasks which an employee at this level 
may perform are the following: 

any Level 1 duties; 
routine and non-routine analysis requiring a 
higher level of technical sophistication that 
Level 1 duties without formulation of proce- 
dures; 
calibration of equipment; 
participate in the training and supervision of 
Level 1 Laboratory Tfechnical Assistants; 
undertake training for progression to Level 3. 

(d) Level 2 Development Tfechnician 
A Level 2 Development Tfechnician: 

(i) shall have attained a Grade C or better in the 
Certificate of Secondary Education Exami- 
nation or equivalent in mathematics and in 
another science subject; 

(ii) shall have two years or more experience as 
a Level 1 Development Tfechnical Assistant 
or other appropriate industry experience 
which enables the required duties to be 
undertaken; 

(iii) shall hold a Certificate in Laboratory Prac- 
tices (Biological and Physical Sciences) or a 
Certificate in Laboratory Practices (Biologi- 
cal Sciences) or a recognised equivalent; and 

(iv) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 2 Development Tfechnician. 

An employee at this level: 
(i) shall be able to cany out research and 

development tasks of some complexity under 
direction from a Level 3 Tfechnical Officer; 

(ii) shall be able to work in a team environment 
under routine supervision; and 

(iii) shall be responsible for the quality of his/her 
own work. 

Indicative of tasks which an employee at this level 
may perform are the following: 

— any Level 1 duties; 
— sensory evaluation and interpretation of 

results; 
— stocktaking and purchase of materials 

and consumables; 
— maintenance of the flavour collection; 
— liaison with suppliers and requesting 

flavour samples; 
— assisting in organising factory trials and 

participating in them if it is necessary; 
— participate in the training and supervision 

of Level 1 Development Technical As- 
sistants; 

— undertake training for progression to 
Level 3. 

(e) Level 3 Laboratory Technical Officer 
A Level 3 Laboratory Technical Officer: 

(i) shall have obtained either an Associate 
Diploma of Applied Science (Laboratory 
Tfechniques, Biology and Chemistry) or a 
recognised equivalent or a superior appropri- 
ate qualification; 

(ii) shall have experience as a Laboratory Tech- 
nician (or other appropriate industry experi- 
ence which enables the required duties to be 
undertaken); and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
of a Level 3 Laboratory Technical Officer. 

An employee at this level: 
(i) shall direct and supervise Level 1 and Level 

2 employees; 
(ii) shall be responsible for the manner, accuracy 

and timing of work which is performed under 
his/her supervision; 

(iii) shall report results in the agreed manner, 
shall advise Quality Assurance about non- 
conformance with agreed specifications or 
acceptable priorities and/or conditions; and 

(iv) shall write up procedural instruction for 
inclusion in the laboratory manual. 

Indicative of the tasks which an employee at this 
level may perform are the following: 

any Level 1 or Level 2 duties; 
routine and non-routine analysis requiring a 
higher level of technical sophistication; 
allocation of duties and jobs to Level 1 and 
Level 2 employees; 
testing for potential palliogens; 
maintaining and pursuing NATA signatory 
status and maintaining NATA registration 
standards; 
undertake training for progression to Level 4. 

(f) Level 3 Developmental Technical Officer 
A Level 3 Developmental Tfechnical Officer: 

(i) shall have obtained a Diploma in Food 
Tfechnology Studies or a degree in Applied 
Science (Home Economics) or a recognised 
appropriate equivalent qualification; 

(ii) shall have experience as a Level 2 Develop- 
mental Tfechnician or other appropriate in- 
dustry experience which enables the required 
duties to be undertaken; and 

(iii) shall be classified as a Trainee until he/she 
develops the necessary skills and knowledge 
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of a Level 3 Developmental Technical 
Officer. 

An employee at this level: 
(i) shall be able to apply knowledge, judgment 

and skill to the process of product develop- 
ment and improvement; 

(ii) shall be responsible for the quality of his/her 
own work; and 

(iii) shall carry out developmental work of some 
complexity under general direction of an R 
& D Project Coordinator. 

Indicative of tasks which an employee at this level 
may perform are the following: 

any Level 1 or Level 2 duties; 
operation of taste panels for sensory evalua- 
tion; 
preparation and collation of taste panel 
results; 
appraising alternative raw materials; 
appraising potential agency lines; 
participate in training and supervision of 
Level 1 and Level 2 Developmental Assis- 
tants and Developmental Technicians. 

(g) Leading Laboratory Technical Officer 
A Leading Laboratory Tfechnical Officer: 

(i) shall have the qualifications and experience 
of a Laboratory Tfechnical Officer as defined 
in paragraph (a) of subclause (5) of this 
clause; and 

(ii) shall have a thorough knowledge of both 
chemical and microbiological analysis and 
shall have sufficient experience of both of 
these fields to enable such thorough knowl- 
edge. 

An employee at this level in addition to Level 3 
duties: 

(i) shall be responsible and accountable for the 
administration and operation of the labora- 
tory complex; 

(ii) shall coordinate laboratory activities; 
(iii) shall liaise with the Laboratory Manager on 

general and specific laboratory administra- 
tion; 

(iv) shall be responsible for such administrative 
duties within the laboratory as the organisa- 
tion of overtime roster, processing of time 
sheets and clock cards and supply of protec- 
tive clothing; 

(v) shall update and maintain the laboratory 
manual; 

(vi) shall liaise with QA, R&D and production 
to regulate and assess new work require- 
ments. 

(h) Promotion 
(i) Promotion within a level will be based on the 

acquisition of skills and demonstrated com- 
petence in performance of tasks at that level. 

(ii) Promotion from one level to another will be 
dependent on the following: 

achievement of appropriate qualifica- 
tions; 
acquisition of skills and the level being 
sought as well as basic levels; 
job availability. 

(iii) The determination whether an individual 
successfully acquired a certain skill level or 
not will be subject to an agreement between 
the employee concerned and the Laboratory 
Manager. 

APPENDIX 2 
SPECIFIC CONDITIONS OF EMPLOYMENT 

Refer to paragraph (g) of subclause (4) of Clause 
10.—Contract of Employment of this Agreement. Each 
employee must comply with the following conditions: 

(1) Personal Hygiene 
Maintain high standards of personal hygiene, 
consistent with food manufacture and handling, 
and be dedicated to good food handling practices, 
including: 
(a) Always wash hands after toilet 
(b) Always wash hands on entering production 

floor. 
(c) Always wash hands after handling anything 

which is not sterile. 
(d) Total compliance with dress rules regarding 

hats, masks and jewellery. 
(2) Health & Safety 

(a) Accept personal accountability for house- 
keeping in general work areas. 

(b) Immediately report all accidents. 
(3) Factory Operators 

Machine operators should: 
(a) Accept responsibility for the quality of 

production on that line. 
(b) Start up machines at the scheduled times. 
(c) Accept a high level role in on-the-job 

training of other staff and provide feedback 
to Supervisors on employee performance. 

(d) Provide additional information on operator 
sheets as required by the Company. 

APPENDIX 3 
CONSULTATIVE COMMITTEE-CONSTITUTION 

Preamble 
Unions and management are committed to improved and 

effective consultation in the workplace and to provide all 
employees with an opportunity to participate fully. All 
representatives frilly support and endorse the SQP program 
as a means of ensuring die future viability of Peters (WA). 
This commitment to SQP is oudined in the Peter's (WA) 
Memorandum of Understanding. 
Management and unions also agree that effective consulta- 
tion is dependent upon: 

• information sharing; 
• facilities and training for representatives; 
• commitment from both sides. 

It is therefore agreed that the establishment of a 
consultative committee is the most appropriate method 
whereby the above principles can be practised and upheld. 
Objectives of the Committee 

The objectives of the committee will be: 
(1) to increase the quality of working life for all 

employees at the Balcatta site, particularly in the 
areas of job design, skill formation, training and die 
working environment both physical and mental; 

(2) to improve job safety, quality and productivity; 
(3) to increase the competitiveness of the Company 

and its products, by establishing world class 
manufacturing pracdces; 

(4) to establish a culture of continuous improvement 
at the enterprise. 

Tferms of Reference 
The following matters will be discussed at the committee, 

and, where appropriate, decisions made and agreements 
reached will go to Management and/or Steering Committee 
in the form of recommendations, to enable decisions made 
by the Company to take into account the views of the 
workforceTo be responsible for the SQP program at 
Balcatta specifically: 

• the day to day activities of the SQP project; 
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• to establish the SQP teams; 
• to identify the training needs for the SQP teams; 
• to deal with the recommendations coming from the 

SQP teams and other sources; 
• to ensure full communication of progress to all staff; 
• current market conditions and general conditions of 

the industry (including the impact of any national 
industry development plan on the Company); 

• the introduction of new products, technology/ma- 
chines or new or revised work methods and the 
associated planning of layout, training, job numbers, 
skill requirements; 

• Company training plans developed in accordance 
with future career paths; 

• the Company's affirmative action policy and pro- 
grams and equality of opportunity within the 
workplace; 

• occupational health and safety matters will be 
referred to the Balcatta Safety SQP Team for their 
consideration and recommendation; 

• in the future at a time agreed by the union, the 
Committee will discuss changes to do with the 
implementation of the restructured awards in the 
workplace, or the establishment of an enterprise 
agreement, and make recommendations to the 
Steering Committee; 

• any other matters raised by unions, employees or 
management which impact on union members or the 
efficiency of the Company other than those matters 
raised in the following section, "Matters Requiring 
Central Union Involvement." 

Matters Requiring Central Union Involvement 
Most matters specific to work organisation in the (plant 

or enterprise) can be discussed at the Consultative Commit- 
tee. The purpose of such discussion being the resolution of 
any issues. However, some matters which may be raised go 
to award areas. These matters include but are not limited to: 

• hours of work (including shift changes); 
• penalty rates; 
• leave loading; 
• sick leave; 
• holidays. 

Any item which is an award matter must be referred to 
the Steering Committee. 
Composition 

1. The consultative committee will consist of a maximum 
of 15 representatives. 

Initially all members of the committee are nominated for 
a period of six months from the date of this charter, after this 
period an election shall be called for all employee 
representation. In accordance with the MOU Clause 
9.—^Definitions, unions party to this Agreement will each 
nominate a representative to the committee. 

2. Any committee member who ceases to be an employee 
of the Company, ceases to be on the committee and 
union/management will elect/appoint a replacement as 
appropriate. Re-election of the union representatives will be 
determined by the union. In addition, both union officials 
and appropriate management officers may be involved by 
their representatives to attend meetings and address issues 
as agreed by the Committee. 

3. The appointment of management representatives will 
be determined by management and the appointment of union 
representatives will be determined by the union. All union 
representatives shall be employees of the enterprise con- 
cerned. 

4. In the determination of union representatives on the 
Committee, union(s) shall give consideration to: 

• the make-up of the workforce in particular the 
proportion of women, migrants and juniors; 

• the size of the workforce; 
• the number of distinct operations at the workplace; 
• shift arrangements; 

I 

• the corporate structure; 
• other existing consultative mechanisms. 

5. Considering the size and scope of the Balcatta site, the 
number of consultative committee shall be determined by 
the Steering Committee. Should more than one Committee 
be established, the Steering Committee shall ensure a 
coordinated approach. 

6. The Committee, once established, may invite persons 
to attend specific meetings. 
Terms of Office 

All members appointed to the Committee shall hold office 
for a period of six months subject to Clause 1 composition, 
and thereafter for a period of twelve months. 
Meetings 

The committee will endeavour to meet as required during 
paid time in normal working hours. 
Quorum 

Comprising of seven representatives of which one is from 
Management and three are Union Representatives. 
Chairperson 

The chair will be elected by the Consultative Committee. 
Secretary 

A Secretary shall be appointed for the purposes of 
recording minutes, preparation and distribution of agendas 
and other administrative duties. The administrative require- 
ments of this position shall be provided by the employer. 
Agenda 

All members of the Committee may submit items. A 
union representative, a management representative and the 
Secretary shall meet at least one week prior to each meeting 
to formulate the agenda and circulate it together with all 
relevant written information and documents, where fre- 
quency of meetings permits. 
Minutes 

The Secretary to take the minutes and type. The minutes 
will be distributed as quickly as possible. A copy of the draft 
minutes will be sent to the Steering Committee members. 
The minutes will be formally accepted at the next meeting 
of the committee. 
Facilities and Rights of Representatives 

It is agreed that representatives should have the following 
facilities and rights: 

• time off to canvas the views of the membership and 
to prepare items for the agenda; to prepare for the 
consultative meeting as representatives; and to 
report back to members on the committee meeting; 
all time spent in meetings, preparing for meetings 
and reporting back to members about the consulta- 
tive committee meeting, shall be treated and paid for 
as time worked; 

• facilities such as a meeting room, telephone, photo- 
copier and typing facilities should be made available 
as needed; 

• all representatives and potential representatives 
should attend relevant training courses; 

• any representative will not be discriminated against 
by the employer or treated unfairly because of being 
a member of the consultative committee or having 
an interest in the consultative committee. 

Responsibilities of Committee Members 
All committee members have the following responsibili- 

ties: 
• to attend all meetings and to give serious considera- 

tion to all matters raised; 
• to represent the views of their constituents. 

Confidentiality and Information Sharing 
It is recognised that management will be unable to 

provide certain information, due to the fact that the 
information could compromise the competitiveness of the 
Company. 

Management and unions agree to make every effort to 
make available as much information as possible for the 
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effective resolution of problems and for the genuine 
participation of representatives in decisions. All committee 
members to sign a confidentiality agreement. 
Training 

All members of the committee are entitled to extra 
training to ensure they are able to represent their members 
and fully participate in the consultative committee. 

APPENDIX 4 
PARENTAL LEAVE 

The following provisions shall apply to employees under 
this Agreement. References to award shall mean references 
to this Agreement. 

Subject to the terms of this Appendix employees are 
entitled to maternity, paternity and adoption leave and to 
work part time in connection with the birth or adoption of 
a child. 

(1) Maternity Leave 
(a) (i) Nature of Leave 

Maternity leave is unpaid leave, 
(ii) Definitions 

For the purposes of this subclause: 
(aa) "Employee" includes a part time or 

seasonal employee but does not include 
an employee engaged upon casual work, 

(bb) "Paternity leave" means leave of the 
type provided for in subclause (b) 
whether prescribed in an award or 
otherwise. 

(cc) "Child" means a child of the employee 
under the age of one year, 

(dd) "Spouse" includes a de facto or a 
former spouse. 

(ee) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(I) any period of leave taken in accor- 
dance with this clause; 

(II) any period of part time employ- 
ment worked in accordance with 
this clause; or 

(HI) any period of leave or absence 
authorised by the employer or by 
the award. 

(iii) EligibUity for Maternity Leave 
An employee who becomes pregnant, upon 
production to her employer of a certificate 
required by paragraph (iv) hereof, shall be 
entitled to a period of up to 52 weeks 
maternity leave provided that such leave 
shall not extend beyond the child's first 
birthday. This entitlement shall be reduced 
by any period of paternity leave taken by the 
employee's spouse in relation to the same 
child and, apart from paternity leave of up to 
one week at the time of confinement, shall 
not be taken concurrently with paternity 
leave. 
Subject to paragraphs (vi) and (ix) hereof, the 
period of maternity leave shall be unbroken 
and shall, immediately following confine- 
ment, include a period of up to six weeks 
compulsory leave. 
The employee must have had at least twelve 
months continuous service with that em- 
ployer immediately preceding the date upon 
which she proceeds on such leave. 

(iv) Certification 
At the time specified in paragraph (v) the 
employee must produce to her employer: 
(aa) a certificate from a registered medical 

practitioner stating that she is pregnant 
and the expected date of confinement; 

(bb) a statutory declaration stating particu- 
lars of any period of paternity leave 
sought or taken by her spouse and that 
for the period of maternity leave she 
will not engage in any conduct inconsis- 
tent with her contract of employment, 

(v) Notice Requirements 
(aa) An employee shall, not less than ten 

weeks prior to the presumed date of 
confinement, produce to her employer 
the certificate referred to in subpara- 
graph (iv)(aa). 

(bb) An employee shall give not less than 
four weeks notice in writing to her 
employer of the date on which she 
proposes to commence maternity leave, 
stating the period of leave to be taken 
and shall, at the same time, produce to 
her employer the statutory declaration 
referred to in subparagraph (iv)(bb) 
hereof. 

(cc) An employer, by not less than fourteen 
days notice in writing to the employee, 
may require her to commence maternity 
leave at any time within the six weeks 
immediately prior to her presumed date 
of confinement. 

(dd) An employee shall not be in breach of 
this clause as a consequence of failure 
to give the stipulated period of notice in 
accordance with subparagraph (2) 
hereof if such failure is occasioned by 
the confinement occurring earlier than 
the presumed date. 

(vi) Transfer to a Safe Job 
Where, in the opinion of a registered medical 
practitioner, illness or risks arising out of the 
pregnancy or hazards connected with the 
work assigned to the employee make it 
inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions 
attaching to that job until the commencement 
of maternity leave. 
If the transfer to a safe job is not practicable, 
the employee may, or the employer may 
require the employee to, take leave for such 
period as is certified necessary by a regis- 
tered medical practitioner. Such leave shall 
be treated as maternity leave for the purposes 
of paragraphs (x), (xi), (xii) and (xiii) hereof, 

(vii) Variation of Period of Maternity Leave 
(aa) Provided the maximum period of mater- 

nity leave does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof: 

(I) the period of maternity leave may 
be lengthened once only by the 
employee giving not less than 
fourteen days notice in writing 
stating the period by which the 
leave is to be lengthened; 

(II) the period may be further length- 
ened by agreement between the 
employer and the employee, 

(bb) The period of maternity leave may, with 
the consent of the employer, be short- 
ened by the employee giving not less 
than fourteen days notice in writing 
stating the period by which the leave is 
to be shortened. 

(viii) Cancellation of Maternity Leave 
(aa) Maternity leave, applied for but not 

commenced, shall be cancelled when 
the pregnancy of an employee termi- 



nates other than by birth of a living 
child. 

(bb) Where the pregnancy of an employee 
then on maternity leave terminates other 
than by the birth of a living child, it shall 
be the right of the employee to resume 
work at a time nominated by the 
employer, having regard to any medical 
advice produced by the employee, not 
exceeding four weeks from the date of 
notice in writing by the employee to the 
employer that she desires to resume 
work. 

(ix) Special Maternity Leave and Sick Leave 
(aa) Where the pregnancy of an employee 

not then on maternity leave terminates 
after 28 weeks other than by the birth of 
a living child then: 

(I) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a regis- 
tered medical practitioner certifies 
as necessary before her return to 
work; or 

(II) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and 
which a registered medical practi- 
tioner certifies as necessary before 
her return to work. 

(bb) Where an employee not then on mater- 
nity leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave as to which she is then entitled and 
such further unpaid leave (to be known 
as special maternity leave) as a regis- 
tered medical practitioner certifies as 
necessary before her return to work, 
provided that the aggregate to paid sick 
leave, special maternity leave and ma- 
ternity leave shall not exceed the period 
to which the employee is entitled under 
paragraph (iii) hereof. 

(cc) For the purposes of paragraphs (x), (xi), 
and (xii) hereof, maternity leave shall 
include special maternity leave, 

(dd) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be 
entitled to the position which she held 
immediately before proceeding on such 
leave or, in the case of an employee who 
was transferred to a safe job pursuant to 
paragraph (vi) hereof, to the position she 
held immediately before such transfer. 
Where such position no longer exists 
but there are other positions available 
which the employee is qualified for and 
is capable of performing she shall be 
entitled to a position as nearly compara- 
ble in status and pay to that of her 
former position. 

(x) Maternity Leave and Other Leave Entitle- 
ments 
(aa) Provided the aggregate of any leave, 

including leave taken under this sub- 
clause, does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof, an employee 
may, in lieu of or in conjunction with 
maternity leave, take any annual leave 
or long service leave or any part thereof 
to which she is then entitled. 

(bb) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave) shall not be 
available to an employee during her 
absence on maternity leave. 

(xi) Effect of Maternity Leave on Employment 
Subject to this subclause, notwithstanding 
any award or other provision to the contrary, 
absence on maternity leave shall not break 
the continuity of service of an employee but 
shall not be taken into account in calculating 
the period of service for any purpose of any 
relevant award or agreement. 

(xii) Tfermination of Employment 
(aa) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice 
given in accordance with this award. 

(bb) An employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but other- 
wise the rights of the employer in 
relation to termination of employment 
are not hereby affected. 

(xiii) Return to Work After Maternity Leave 
(aa) An employee shall confirm her inten- 

tion of returning to work by notice in 
writing to the employer given not less 
than four weeks prior to the expiration 
of her period of maternity leave. 

(bb) An employee, upon returning to work 
after maternity leave or the expiration of 
the notice required by subparagraph (aa) 
hereof, shall be entitled to the position 
which she held immediately before 
proceeding on maternity leave or, in the 
case of an employee who was trans- 
ferred to a safe job pursuant to para- 
graph (vi) hereof, to the position which 
she held immediately before such trans- 
fer or in relation to an employee who 
has worked part time during the preg- 
nancy the position she held immediately 
before commencing such part time 
work. 
Where such position no longer exists 
but there are other positions available 
which the employee is qualified for and 
is capable of performing, she shall be 
entitled to a position as nearly compara- 
ble in status and pay to that of her 
former position. 

(xiv) Replacement Employees 
(aa) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on maternity 
leave. 

(bb) Before an employer engages a replace- 
ment employee die employer shall in- 
form that person of the temporary nature 
of the employment and of the rights of 
the employee who is being replaced, 

(cc) Before the employer engages a person 
to replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her 
rights under this subclause, the em- 
ployer shall inform that person of the 
temporary nature of the promotion or 
transfer and of the rights of the em- 
ployee who is being replaced, 

(dd) Nothing in this subclause shall be 
construed as requiring an employer to 
engage a replacement employee. 
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(2) PATERNITY LEAVE 
(a) (i) Nature of Leave 

Paternity leave is unpaid leave 
(ii) Definitions 

For the purposes of this subclause: 
(aa) "Employee" includes a part time or 

seasonal employee but does not include 
an employee engaged upon casual work, 

(bb) "Maternity leave" means leave of the 
type provided in subclause (1) hereof 
(and includes special maternity leave) 
whether prescribed in an award or 
otherwise. 

(cc) "Child" means a child of the employee 
or the employee's spouse under the age 
of one year. 

(dd) "Spouse" includes a de facto or a 
former spouse. 

(ee) "Primary care-giver" means a person 
who assumes the principal role of 
providing care and attention to a child, 

(ff) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(I) any period of leave taken in accor- 
dance with this clause; 

(II) any period of part time employ- 
ment worked in accordance with 
this clause; or 

(III) any period of leave or absence 
authorised by the employer or by 
the award. 

(iii) Eligibility for Paternity Leave 
A male employee, upon production to the 
employer of a certificate required by para- 
graph (iv), shall be entitled to one or two 
periods of paternity leave, the total of which 
shall not exceed 52 weeks, in the following 
circumstances: 
(aa) an unbroken period of up to one week 

at the time of confinement of his spouse; 
(bb) a further unbroken period of up to 51 

weeks in order to be the primary 
care-giver of a child provided that such 
leave shall not extend beyond the 
child's first birthday. This entitlement 
shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concur- 
rently with that maternity leave. 

An employee must have had a least twelve 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he proceeds upon either period of 
leave. 

(iv) Certification 
At the time specified in paragraph (v) hereof 
the employee must produce to the employer: 
(aa) a certificate from a registered medical 

practitioner Which names his spouse, 
states that she is pregnant and the 
expected date of confinement or states 
the date on which the birth took place; 

(bb) in relation to any period to be taken 
under subparagraph (iii)(bb) hereof, a 
statutory declaration stating: 

(I) he will take that period of paternity 
leave to become the primary care- 
giver of a child; 

(II) particulars of any period of mater- 
nity leave sought or taken by his 
spouse; and 

(III) for the period of paternity leave he 
will not engage in any conduct 
inconsistent with his contract of 
employment. 

(v) Notice Requirements 
(aa) The employee shall, not less than ten 

weeks prior to each proposed period of 
leave, give the employer notice in 
writing stating the dates on which he 
proposes to start and finish the period or 
periods of leave and produce the certifi- 
cate and statutory declaration required 
in paragraph (iv) hereof. 

(bb) The employee shall not be in breach of 
this paragraph as a consequence of 
failure to give the notice required in 
subparagraph (aa) hereof if such failure 
is due to: 

(I) the birth occurring earlier than the 
expected date; or 

(II) the death of the mother of the 
child; or 

(III) other compelling circumstances, 
(cc) The employee shall immediately notify 

the employer of any change in the 
information provided pursuant to para- 
graph (iv) hereof. 

(vi) Variation of Period of Paternity Leave 
(aa) Provided the maximum period of pater- 

nity leave does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof: 

(I) the period of paternity leave pro- 
vided by subparagraph (iii)(bb) 
may be lengthened once only by 
the employee giving not less than 
fourteen days notice in writing 
stating the period by which the 
leave is to be lengthened; 

(II) the period may be further length- 
ened by agreement between the 
employer and the employee, 

(bb) The period of paternity leave taken 
under subparagraph (iii)(bb) hereof 
may, with the consent of the employer, 
be shortened by the employee giving not 
less than fourteen days notice in writing 
stating the period by which the leave is 
to be shortened. 

(vii) Cancellation of Paternity Leave 
Paternity leave, applied for under subpara- 
graph (iii)(bb) hereof but not commenced, 
shall be cancelled when the pregnancy of the 
employee's spouse terminates other than by 
the birth of a living child. 

(viii) Paternity Leave and Other Leave Entitle- 
ments 
(aa) Provided the aggregate of any leave, 

including leave taken under this sub- 
clause, does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof, an employee 
may, in lieu of or in conjunction with 
paternity leave, take any annual leave or 
long service leave or any part thereof to 
which he is entitled. 

(bb) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave) shall not be 
available to an employee during his 
absence on paternity leave. 

(ix) Effect on Paternity Leave on Employment 
Subject to this subclause, notwithstanding 
any award or other provision to the contrary, 
absence on paternity leave shall not break the 



continuity of service of an employee but shall 
not be taken into account in calculating the 
period of service for any purpose of any 
relevant award or agreement. 

(x) Tbrmination of Employment 
(aa) An employee on paternity leave may 

terminate the employment at any time 
during the period of leave by notice 
given in accordance with this award, 

(bb) An employer shall not terminate the 
employment of an employee on the 
ground of his absence on paternity 
leave, but otherwise the rights of an 
employer in relation to termination of 
employment are not hereby affected. 

(xi) Return to Work After Paternity Leave 
(aa) An employee shall confirm his intention 

of returning to work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of the 
period of paternity leave provided by 
subparagraph (iii)(bb) hereof. 

(bb) An employee, upon returning to work 
after paternity leave or the expiration of 
the notice required by subparagraph (aa) 
hereof, shall be entitled to the position 
which he held immediately before pro- 
ceeding on paternity leave, or in relation 
to an employee who has worked part 
time under this clause to the position he 
held immediately before commencing 
such part time work. 
Where such position no longer exists 
but there are other positions available 
which the employee is qualified for and 
is capable of performing, he shall be 
entitled to a position as nearly compara- 
ble in status and pay to that of his former 
position. 

(xii) Replacement Employees 
(aa) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on paternity 
leave. 

(bb) Before an employer engages a replace- 
ment employee the employer shall in- 
form that person of the temporaiy nature 
of the employment and of the rights of 
the employee who is being replaced, 

(cc) Before an employer engages a person to 
replace an employee temporally pro- 
moted or transferred in order to replace 
an employee exercising his rights under 
this subclause, the employer shall in- 
form that person of the temporary nature 
of the promotion or transfer and of the 
rights of the employee who is being 
replaced. 

(dd) Nothing in this subclause shall be 
construed as requiring the employer to 
engage a replacement employee. 

(3) ADOPTION LEAVE 
(a) (i) Nature of Leave 

Adoption leave is unpaid leave. 
(ii) Definitions 

For the purposes of this subclause: 
(aa) "Employee" includes a part time or 

seasonal employee but does not include 
an employee engaged upon casual work, 

(bb) "Child" means a person under the age 
of five years who is placed with the 
employee for the purposes of adoption, 
other than a child or stepchild of the 
employee or of the spouse of the 
employee or a child who has previously 

lived continuously with the employee 
for a period of six months or more, 

(cc) "Relative adoption" occurs where a 
child, as defined, is adopted by a 
grandparent, brother, sister, aunt or 
uncle (whether of the whole blood or 
half blood or by marriage), 

(dd) "Primary care-giver" means a person 
who assumes the principal role of 
providing care and attention to a child, 

(ee) "Spouse" includes a de facto spouse, 
(ff) "Continuous service" means service 

under an unbroken contract of employ- 
ment and includes: 

(I) any period of leave taken in accor- 
dance with this clause; 

(II) any period of part time employ- 
ment worked in accordance with 
this clause; or 

(III) any period of leave or absence 
authorised by the employer or by 
the award. 

(iii) Eligibility 
An employee, upon production to the em- 
ployer of the documentation required by 
paragraph (iv) hereof, shall be entitled to one 
or two periods of adoption leave, the total of 
which shall not exceed 52 weeks, in the 
following circumstances: 
(aa) an unbroken period of up to three weeks 

at the time of the placement of the child; 
(bb) an unbroken period of up to 52 weeks 

from the time of its placement in order 
to be the primary care giver of the child. 
This leave shall not extend beyond one 
year after the placement of the child and 
shall not be taken concurrently with 
adoption leave take by the employee's 
spouse in relation to the same child. 
This entitlement of up to 52 weeks shall 
be reduced by: 

(I) any period of leave taken pursuant 
to subparagraph (aa) hereof; and 

(II) the aggregate of any periods of 
adoption leave taken or to be taken 
by the employee's spouse. 

The employee must have had at least twelve 
months continuous service with that em- 
ployer immediately preceding the date upon 
which he or she proceeds upon such leave in 
either case. 

(iv) Certification 
Before taking adoption leave the employee 
must produce to the employer: 
(aa) (I) a statement from an adoption 

agency or other appropriate body 
of the presumed date of placement 
of the child with the employee for 
adoption purposes; or 

(II) a statement from the appropriate 
government authority confirming 
that the employee is to have cus- 
tody of the child pending applica- 
tion for an adoption order. 

(bb) In relation to any period to be taken 
under subparagraph (iii)(bb) hereof, a 
statutory declaration stating: 

(I) the employee is seeking adoption 
leave to become the primary care- 
giver of the child; 

(II) particulars of any period of adop- 
tion leave sought or taken by the 
employee's spouse; and 

(III) for the period of adoption leave the 
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employee will not engage in any 
conduct inconsistent with his or 
her contract of employment 

(v) Notice Requirements 
(aa) Upon receiving notice of approval for 

adoption purposes, an employee shall 
notify the employer of such approval 
and within two months of such approval 
shall further notify the employer of the 
period or periods of adoption leave the 
employee proposes to take. In the case 
of a relative adoption the employee shall 
notify as aforesaid upon deciding to take 
a child into custody pending an applica- 
tion for an adoption order. 

(bb) An employee who commences employ- 
ment with the employer after the date of 
approval for adoption purposes shall 
notify the employer thereof upon com- 
mencing employment and of die period 
or periods of adoption leave which the 
employee proposes to take. Provided 
that such employee shall not be entitled 
to adoption leave unless the employee 
has not less than twelve months contin- 
uous service with the employer immedi- 
ately preceding the date upon which he 
or she proceeds upon such leave. 

(cc) An employee shall, a soon as the 
employee is aware of the presumed date 
of placement of a child for adoption 
purposes but no later than fourteen days 
before such placement, give notice in 
writing to the employer of such date, 
and of the date of the commencement of 
any period of leave to be taken under 
subparagraph (iii)(aa) hereof. 

(dd) An employee shall, ten weeks before the 
proposed date of commencing any leave 
to be taken under subparagraph (iii)(bb) 
hereof give notice in writing to the 
employer of the date of commencing 
leave and the period of leave to be taken. 

(ee) An employee shall not be in breach of 
this subclause, as a consequence of 
failure to give the stipulated period of 
notice in accordance with subparagra- 
phs (cc) and (dd) hereof if such failure 
is occasioned by the requirement of an 
adoption agency to accept earlier or 
later placement of a child, the death of 
the spouse or other compelling circum- 
stances. 

(vi) Variation of Period of Adoption Leave 
(aa) Provided the maximum period of adop- 

tion leave does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof: 

(I) the period of adoption leave taken 
under subparagraph (iii)(bb) hereof 
may be lengthened once only by 
the employee giving not less than 
fourteen days notice in writing 
stating the period by which the 
leave is to be lengthened; 

(II) the period may be further length- 
ened by agreement between the 
employer and the employment. 

(bb) The period of adoption leave taken 
under subparagraph (iii)(bb) hereof 
may, with the consent of die employer, 
be shortened by the employee giving not 
less than fourteen days notice in writing 
stating the period by which the leave is 
to be shortened. 

(vii) Cancellation of Adoption Leave 
(aa) Adoption leave, applied for but not 

commenced, shall be cancelled should 
the placement of the child not proceed, 

(bb) Where the placement of a child for 
adoption purposes with an employee 
then on adoption leave does not proceed 
or continue, the employee shall notify 
the employer forthwith and the em- 
ployer shall nominate a time not exceed- 
ing four weeks from receipt of notifica- 
tion for the employee's resumption of 
work. 

(viii) Special Leave 
The employer shall grant to any employee 
who is seeking to adopt a child, such unpaid 
leave not exceeding two days, as is required 
by the employee to attend any compulsory 
interviews or examinations as are necessary 
as part of the adoption procedure. Where paid 
leave is available to the employee the 
employer may require the employee to take 
such leave in lieu of special leave. 

(ix) Adoption Leave and Other Leave Entitle- 
ments 
(aa) Provided the aggregate of any leave, 

including leave taken under this sub- 
clause, does not exceed the period to 
which the employee is entitled under 
paragraph (iii) hereof, an employee 
may, in lieu of or in conjunction with 
adoption leave, take any annual leave or 
long service leave or any part thereof to 
which he or she is entitled. 

(bb) Paid sick leave or other paid authorised 
award absences (excluding annual leave 
or long service leave), shall not be 
available to an employee during the 
employee's absence on adoption leave. 

(x) Effect of Adoption Leave on Employment 
Subject to this subclause, notwithstanding 
any award or other provision to the contrary, 
absence or adoption leave shall not break the 
continuity of service of an employee but shall 
not be taken into account in calculating the 
period of service for any purpose of any 
relevant award or agreement. 

(xi) Tfcrmination of Employment 
(aa) An employee on adoption leave may 

terminate the employment at any time 
during the period of leave by notice 
given in accordance with this award, 

(bb) An employer shall not terminate the 
employment of an employee on the 
ground of the employee's application to 
adopt a child or absence on adoption 
leave, but otherwise the rights of an 
employer in relation to termination of 
employment are not hereby affected. 

(xii) Return to Work After Adoption Leave 
(aa) An employee shall confirm the intention 

of returning to work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of the 
period of adoption leave provided by 
subparagraph (iii)(bb) hereof. 

(bb) An employee, upon returning to work 
after adoption leave shall be entitled to 
the position held immediately before 
proceeding on such leave or, in relation 
to an employee who has worked part 
time under this clause the position held 
immediately before commencing such 
part time work. 
Where such position no longer exists 
but there are other positions available 
which the employee is qualified for and 
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is capable of performing, the employee 
shall be entitled to a position as nearly 
comparable in status and pay to that of 
the employee's former position, (xiii). 

(xiii) Replacement Employees 
(aa) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee proceeding on adoption 
leave. 

(bb) Before an employer engages a replace- 
ment employee die employer shall in- 
form that person of the temporary nature 
of the employment and of the rights of 
the employee who is being replaced, 

(cc) Before an employer engages a person to 
replace an employee temporarily pro- 
moted or transferred in order to replace 
an employee exercising rights under this 
subclause, the employer shall inform 
that person of the temporary nature of 
the promotion or transfer and of the 
rights of the employee who is being 
replaced. 

(dd) Nothing in this subclause shall be 
construed as requiring the employer to 
engage a replacement employee. 

(4) PART TIME WORK 
(a) (i) Definitions 

For the purposes of this subclause: 
(aa) "Male employee" means an employed 

male who is caring for a child bom of 
his spouse or a child placed with the 
employee for adoption purposes, 

(bb) "Female employee" means an em- 
ployed female who is pregnant or is 
caring for a child she has borne or a 
child who has been placed with her for 
adoption purposes. 

(cc) "Spouse" includes a de facto spouse, 
(dd) "Former position" means the position 

held by a female or male employee 
immediately before proceeding on leave 
or part time employment under this 
subclause whichever first occurs or, if 
such position no longer exists but there 
are other positions available for which 
the employee is qualified and the duties 
of which he or she is capable of 
performing, a position as nearly compa- 
rable in status and pay to that of the 
position first mentioned in this defini- 
tion. 

(ee) "Continuous service" means service 
under an unbroken contract of employ- 
ment and includes: 

(I) any period of leave taken in accor- 
dance with this clause; 

(II) any period of part time employ- 
ment worked in accordance with 
this clause; or 

(III) any period of leave or absence 
authorised by the employer or by 
the award. 

(ii) Entitlement 
With the agreement of the employer: 
(aa) A male employee may work part time 

in one or more periods at any time from 
the date of birth of the child until its 
second birthday or, in relation to adop- 
tion, from the date of placement of the 
child until the second anniversary of the 
placement. 

(bb) A female employee may work part time 
in one or more periods while she is 

pregnant where part time employment 
is, because of the pregnancy, necessary 
or desirable. 

(cc) A female employee may work part time 
in one or more periods at any time from 
the seventh week after the date of birth 
of the child until its second birthday, 

(dd) In relation to adoption a female em- 
ployee may work part time in one or 
more periods at any time from the date 
of the placement of the child until the 
second anniversary of that date. 

(iii) Return to Former Position 
(aa) An employee who has had at least 

twelve months continuous service with 
the employer immediately before com- 
mencing part time employment after the 
birth or placement of a child has, at the 
expiration of the period of such part 
time employment or the first period, if 
there is more than one, the right to return 
to his or her former position, 

(bb) Nothing in subparagraph (aa) hereof 
shall prevent the employer from permit- 
ting the employee to return to his or her 
former position after a second or subse- 
quent period of part time employment. 

(iv) Pro Rata Entitlements 
Subject to the provisions of this subclause 
and the matters agreed to in accordance with 
paragraph (viii) hereof, part time employ- 
ment shall be in accordance with the provi- 
sions of this award which shall apply pro 
rata. 

(v) Part time Work Agreement 
(aa) Before commencing a period of part 

time employment under this subclause 
the employee and the employer shall 
agree: 

(I) that the employee may work part 
time; 

(II) upon the hours to be worked by the 
employee, the days upon which 
they will be worked and commenc- 
ing times for the work; 

(III) upon the classification applying to 
the work to be performod; and 

(IV) upon the period of part time em- 
ployment 

(bb) The terms of this agreement may be 
varied by consent. 

(cc) The terms of this agreement or any 
variation to it shall be reduced to writing 
and retained by the employer. A copy of 
the agreement and any variation to it 
shall be provided to the employee by the 
employer. 

(dd) The terms of this agreement shall apply 
to part time employment 

(vi) Tbrmination of Employment 
(aa) The employment of a part time em- 

ployee under this clause, may be termi- 
nated in accordance with the provisions 
of this award but may not be terminated 
by the employer because the employee 
has exercised or proposes to exercise 
any rights arising under this clause or 
has enjoyed or proposes to enjoy any 
benefits arising under this clause, 

(bb) Any termination entitlements payable to 
an employee whose employment is 
terminated while working part time 
under this clause, or while working full 
time after transferring from part time 
under this clause, shall be calculated by 
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reference to the full time rate of pay at 
the time of termination and by regarding 
all service as a full time employee as 
qualifying for a termination entitlement 
based on the period of full time employ- 
ment and all service as a part time 
employee on a pro rata basis. 

(vii) Extension of Hours of Work 
An employer may request, but not require, an 
employee working part time under this clause 
to work outside or in excess of the em- 
ployee's ordinary hours of duty provided for 
in accordance with paragraph (viii) hereof. 

(viii) Nature of Part time Work 
The work to be performed part time need not 
be the work performed by the employee in 
his or her former position but shall be work 
otherwise performed under this award. 

(ix) Inconsistent Award Provisions 
An employee may work part time under this 
clause notwithstanding any other provision 
of this award which limits or restricts the 
circumstances in which part time employ- 
ment may be worked or the terms upon which 
it may be worked including provisions: 
(aa) limiting the number of employees who 

may work part time; 
(bb) establishing quotas as to the ratio of part 

time to full time employees; 
(cc) prescribing a minimum or maximum 

number of hours a part time employee 
may work; or 

(dd) requiring consultation with, consent of 
or monitoring by a union; 

and such provisions do not apply to part time 
work under this clause. 

(x) Replacement Employees 
(aa) A replacement employee is an em- 

ployee specifically engaged as a result 
of an employee working part time under 
this subclause. 

(bb) A replacement employee may be em- 
ployed part time. Subject to this para- 
graph, paragraphs (v), (vi), (vii), (viii), 
(ix) and (xii) of this subclause apply to 
the part time employment of replace- 
ment employees. 

(cc) Before an employer engages a replace- 
ment employee under this paragraph, 
the employer shall inform that person of 
the temporary nature of the employment 
and of the rights of the employee who 
is being replaced. 

(dd) Unbroken service as a replacement 
employee shall be treated as continuous 
service for the purposes of subparagraph 
(i)(ee) hereof. 

(ee) Nothing in this subclause shall be 
construed as requiring the employer to 
engage a replacement employee. 

APPENDIX 5 
KEY PERFORMANCE INDICATORS 

1. Key Performance Indicators (KPI's) will form the basis 
of determining the quantum of productivity based wage 
increases during the term of the Agreement, ie "KPI 
Payments". 

The KPI Payments will be either 1% or 2% or 3%, or 4% 
depending on performance against pre-determined KPI 
targets. 

The first KPI payment will be effective from 12 months 
after the date of the Agreement, the second 12 months after 
that, the third 12 months after the second. The KPI targets 
apply to the 12 months immediately preceding each KPI 
Payment, ie to the nearest whole accounting period. 

2. Separate KPI's will apply to each of the four main work 
sections at Balcatta, ie the Factory, the Distribution Centre, 
the Van Sales section and the Refrigeration section. 

3. The KPI for the Factory for the first 12 months will be: 
Product Wastage in $ total 12 months „ 100 
Raw Materials in $ total 12 months 1 

Where Product Wastage is defined as: 
The variance between the value of Mix issued and the 
standard value of Mix; less the value of any Rework 
used in Mix; plus the variance between the value of 
Additives issued and the standard value of Additives; 
plus the variance between the value of Packaging 
issued and the standard value of Packaging; plus the 
value of Stock Losses and Damaged Stock in the Raw 
Material Store; plus the value of Production Dumped 
ie finished goods written off for quality reasons. 

4. The KPI targets for the Factory for the first 12 months 
will be: 

Wastage KPI 
1% KPI Payment KPI 4.25% or below 

(Note *) 
2% KPI Payment KPI 3.75% or below 
3% KPI Payment KPI 3.25% or below 
4% KPI Payment KPI 2.75% or below 

Note *—1% is the minimum KPI Payment which will be 
made, even if the KPI target of 4.25% Wastage is not 
achieved. 

In achieving the foregoing KPI targets employees must 
also ensure that products that are manufactured are in 
accordance with quality specifications. 

5. The KPI for the Distribution Centre for the first 12 
months will be a weighted productivity measure of the Total 
Cartons Handled per Labour Hour. The KPI is a composite 
measure developed from the cartons handled per labour hour 
for three separate work sections, adjusted by a weighting 
factor which takes into account the different capacity of the 
three sections to handle carton throughput. 

The three work sections in the Distribution Centre are: 
Full Pallet Receivals and Despatch (Team 1); Ice Cream 
Palletising (Team 2); and Carton Order Picking/Despatch 
(Tbam 3). 

The weighting factors are: Tbam 1 16.7%; Team 2 33.0%; 
and Tbam 3 100%. 

The calculation of the KPI is as follows: 
KPI = 
Tbam 1 Total Cartons Handled 12 months ^ 157% 
Tbam 1 Total Paid Labour Hours 12 months 
plus 
Team 2 Total Cartons Handled 12 months x 

Team 2 Total Paid Labour Hours 12 months 
plus 
Team 3 Total Cartons Handled 12 months .. jqo0% 
Team 3 Total Paid Labour Hours 12 months 

6. The KPI targets for the Distribution Centre for the first 
12 months will be: 

1% KPI Payment KPI index 210.5 or more 
(Note *) 

2% KPI Payment KPI index 215.9 or more 
3% KPI Payment KPI index 221.7 or more 
4% KPI Payment KPI index 228.1 or more 

Note *—1% is the minimum KPI Payment which will be 
made, even if the KPI index target of 210.5 is not achieved. 

7. The KPI's and KPI targets for the Van Sales section 
and the Refrigeration section have not been finalised at the 
date of this Agreement and are therefore not specified in this 
Appendix. The KPI's for these sections will be agreed 
within one month of the date of the Agreement. 

8. The first KPI payment will provide for the same wage 
increase to all employees covered by this Agreement, based 
on an averaging of the performance against each of the four 
main work sections, weighted by the proportion of the total 



paid labour hours in each section based on the four months 
ended October 1993. 

The calculated weighting proportions are: 
• Factory 66.6% 
• Distribution Centre 21.1% 
• Van Sales 7.6% 
• Refrigeration 4.7% 

100% 

The formula for calculation of the first KPI payment will 
therefore be: 

KPI payment = 
Calculated Factory KPI Payment x 66.6% plus 
Calculated Distribution Centre KPI Payment x 21.1% plus 
Calculated Van Sales KPI Payment x 7.6% plus 
Calculated Refrigeration KPI Payment x 4.7%. 

9. The KPTs and KPI targets for the second and third 
years of the Agreement will be agreed between the Company 
and the employees through the SQP Consultative Commit- 
tee at least one month prior to the expiry of the first and 
second year of the Agreement respectively. 

10. Notwithstanding subclause (9) above, the making of 
any KPI Payments at the end of the second and third years 
over and above the guaranteed minimum KPI Payment of 
1% will be dependent upon sustaining the levels of 
performance in the four KPTs which applied in the first year 
of the Agreement, at levels equal to or better than those 
which applied for the calculation of the first year's KPI 
Payment. 

11. SQP teams will be established to monitor KPI 
performance against targets for each of the work sections, 
to develop and implement appropriate feedback mechanisms 
to the employees, and to report to the SQP Consultative 
Committee on a quarterly basis. 

12. The Company will have audited the computations 
associated with the KPI Payments on an annual basis by 
independent qualified auditors. 
THIS AGREEMENT is executed by: 
THE COMMON SEAL of 
PETERS (WA) LIMITED (A.C.N. 008 668 602) 
was affixed hereto in the presence of: 

Director/Secretary 

Date 

Director 

Signed on behalf of the 
FOOD PRESERVERS UNION of 
WESTERN AUSTRALIA, UNION OF WORKERS 
by: 

Secretary 

Name (Please Print) 

Date 
Signed on behalf of the 
AUSTRALIAN ELECTRICAL, ELECTRONICS. 
FOUNDRY AND ENGINEERING UNION, 
WESTERN AUSTRALIAN BRANCH by: 

Secretary 

Name (Please Print) 

Date 
Signed on behalf of the 
METAL AND ENGLNEERING WORKERS 
UNION, WESTERN AUSTRALIAN BRANCH by: 

Secretary 

Name (Please Print) 

Date 
Signed on behalf of the 
TRANSPORT WORKERS UNION OF 
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH by: 

Secretary 

Name (Please Print) 

Date 

PIONEER CONCRETE (WA) PTY LTD BUNBURY 
QUARRY (ENTERPRISE BARGAINING) 

AGREEMENT 1994 
No. AG 28 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Pioneer Concrete (WA) Pty Ltd 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers. 
No. AG 28 of 1994. 

Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise 
Bargaining) Agreement 1994. 

COMMISSIONER A.R. BEECH. 
16 May 1994. 

Order. 
HAVING heard Mr J. Uphill on behalf of the Applicant and 
Mr M. Busby on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Pioneer Concrete (WA) Pty Ltd Bunbury 
Quarry (Enterprise Bargaining) Agreement 1994 be 
registered as an industrial agreement in accordance 
with the following Schedule with effect from the first 
pay period commencing on or after the 13 th day of May 
1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Tide. 
This Enterprise Agreement shall be referred to as the 

Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise 
Bargaining) Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Relationship to Parent Award 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Wages 
8. Agreed Productivity Improvements 
9. Measuring Productivity Improvements 

10. Commitments 
11. Term of Agreement 



12. Dispute Resolution Procedure 
13. No Further Claims 
14. Not To Be Used As A Precedent 
15. Signatories to this Agreement 

3.—Scope and Parties to this Agreement. 
(1) This Agreement shall apply to and be binding on 

Pioneer Concrete (WA) Pty Ltd ("the Company") and all 
the employees engaged in or in connection with the 
Company's Bunbury Quarry operations. 

(2) This Agreement shall also be binding upon The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

(3) The parties will oppose any applications by other 
parties to be joined to this agreement 

4.—Relationship to Parent Award. 
(1) This Agreement shall be used and interpreted wholly 

in connection with the Quarry Workers' Award, 1969 No. 
13 of 1968. 

(2) Where there is any inconsistency between this 
Agreement and the Award, this Agreement shall prevail to 
the extent of any inconsistency. 

5.—Single Bargaining Unit. 
(1) In accordance with the State Wage Decision in 

January 1992 (72 WAIG 191) the employees and the 
Company have formed a Single Bargaining Unit in respect 
to the Bunbury quarry operations. 

(2) The Single Bargaining Unit will ensure that the 
framework of this Agreement is adhered to by regularly 
conferring with the company through the meeting of the 
Consultative Committee. 

(3) The Single Bargaining Unit will assist in the 
implementation of measurements, that are designed to 
improve the efficiency and productivity of this Agreement, 
that have been agreed to by the parties. 

6.—Aims and Objectives of the Agreement. 
(1) The purpose of entering into an Enterprise Bargaining 

Agreement is to increase the productivity, efficiency and 
flexibility of the Bunbury quarry to ensure the Company 
remains competitive within the quarrying industry. 

(2) The Company remains committed to the continual 
training of all quarry personnel so that their skills' base can 
be enhanced, and to provide an environment in which these 
new skills can be utilised and recognised to the satisfaction 
of individual employees. 

(3) Furthermore, the Company recognises the need to 
improve occupational health and safety for all employees 
and is therefore committed to the development and 
implementation of health and safety initiatives. This 
Agreement provides for the participation of all employees 
in these initiatives in order that the quarry will become a 
safer working environment 

7.—Wages. 
(1) The wage rates to apply pursuant to this Agreement 

are as follows: 
Award Level Current 5% Proposed 

Rate Increase Rate 
$ $ $ 

Quarry Workers 5 378.60 18.93 397.53 
4 392.60 19.63 412.23 
3 407.80 20.39 428.19 
2 417.50 20.88 438.38 
1 422.00 21.10 443.10 

(2) The rates prescribed in this clause are inclusive of all 
industry and leading hand allowances. 

(3) The increase prescribed in this clause shall operate 
with effect from the first pay period commencing on or after 
13th May 1994. 

8.—Agreed Productivity Improvements. 
(1) Electronic Funds Transfer 
It is agreed that all wages for all employees will be paid 

by electronic funds transfer into the employees' nominated 
financial institution account. 

(2) Use of Staff Personnel 
(a) Staff personnel will be allowed to operate any 

plant or machinery for the purpose of optimising 
productivity and efficiency. This would apply in 
situations of employee absenteeism or to relieve 
employees during rest periods and meal breaks. 

(b) It is not the intention of the Company to reduce 
ordinary or overtime earnings for employees, 
however the parties acknowledge the importance 
of keeping plant and machinery working within 
the scope of operating hours. 

(3) Immediate Starts 
(a) The employees will ensure that they are on their 

machines or at their place of work by their 
designated start times. 

(b) The Company may require one employee to start 
work half an hour earlier to ensure the preparation 
of machines and plant for a prompt start. 

(4) Annual Leave 
Accrual of annual leave will be reduced to twenty days 

or less within 12 months of this Agreement taking effect. 
(5) Absence through sickness 

(a) The Consultative Committee has agreed that 
management/employees work together to achieve 
a significant reduction in absenteeism through 
sickness. 

(b) A target of 7 days (per single/double sickness 
days) has been agreed by the Committee, and 
employees commit to achieving this target 

(c) Normal award provisions will apply in that any 
employee will be required to produce a doctor's 
certificate after having had two days off in the 12 
month period without producing a certificate. 
Genuine sickness (eg broken arm) would not be 
included in this annual target of 7 days. 

(6) Occupational Health and Safety 
The parties to this Agreement recognise the need to 

improve the occupational health and safety of the workplace 
by reducing lost time injuries to 0 per year through the 
implementation of health and safety improvement programs. 

9.—Measuring Productivity Improvements. 
The parties to this Agreement are committed to improving 

productivity over the life of this Agreement from a current 
rate of 13 tonnes per man hour to 14. 

This will be achieved through the successful implementa- 
tion of Clause 8.—Agreed Productivity Improvements, of 
this Agreement. 

10.—Commitments. 
The Company recognises that employee contribution is 

essential to improved performance and therefore accepts 
those commitments by employees to work towards agreed 
targets as sincere and in the overall interest of increasing 
productivity and efficiency for the collective benefit of the 
Company and its workforce. 

Furthermore, the Company maintains a commitment to 
multi-skilling and training so that employees can improve 
their skills base, develop a career within the mining industry 
and have greater job satisfaction. 

All employees will agree to carry out any tasks which may 
or may not involve the use of tools, plant and equipment, 
within their skills, competency or training as directed by the 
Company. 

11.—Term of Agreement. 
This Agreement shall remain in force for 12 months from 

the date of 13th May 1994. 
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12.—Dispute Resolution Procedure. 
The following procedure for settling disputes and griev- 

ances will be followed by the parties at Bunbury quarry: 
(1) The matter shall first be discussed by the 

employee or shop steward with his/her foreman or 
supervisor. 

(2) If not settled, the matter shall be discussed 
between the accredited union representative and 
the other appropriate officer of the Company. 

(3) If not settled, the entire dispute shall be docu- 
mented, and then further discussions between the 
Union Secretary or other appropriate official of 
the Union, and the appropriate representative of 
the Company shall occur. 

(4) If the matter is still not settled it shall be submitted 
to the Western Australian Industrial Relations 
Commission. 

(5) Throughout the above procedures, work shall 
continue normally, on the understanding that there 
is to be no other action, including strikes, work 
bans, nor variations to work practices. 

(6) It is understood that reasonable time is to be given 
for subclauses (1) to (4) hereof to be finalised. 

13.—No Further Claims. 
It is a condition of this Agreement that the parties will not 

seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

14.—Not to Ik used as a Precedent. 
It is a condition of this Agreement that the parties will not 

seek to use the terms contained herein as an example or 
precedent for other Enterprise Agreements whether they 
involve Pioneer Concrete (WA) Pty Ltd or not. 

15.—Signatories to this Agreement. 
Peter Hogan On behalf of Pioneer Concrete (WA) Pty 

Ltd. 
R. Blewett On behalf of The Australian Workers' 

Union, West Australian Branch, Industrial 
Union of Workers. 

2. That the attached Schedule not be published in the 
Western Australian Industrial Gazette. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

W.A. CEILING INDUSTRIES AGREEMENT 
No. AG 10 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch; 
The Operative Plasterers and Plaster Workers 

Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

and 
W.A. Ceiling Industries. 

No. AG 10 of 1994. 
W.A. Ceiling Industries Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
2 June 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicants 
and Mr A. Simmonds and Mr P. Richardson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the W.A. Ceiling Industries Industrial Agree- 
ment be registered as an industrial agreement in 
accordance with the following Schedule on and from 
the date hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

TURBINE COMPONENTS AUSTRALIA PTY LTD 
REDUNDANCY AGREEMENT No. AG 29 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Thrbine Components Australia Pty Ltd 

and 
Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian 
Branch). 

No. AG 29 of 1994. 
Thrbine Components Australia Pty Ltd 

Redundancy Agreement. 
COMMISSIONER A.R. BEECH. 

16 May 1994. 
Order. 

HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Thrbine Components Australia Pty Ltd 
Redundancy Agreement be registered as an 
industrial agreement in accordance with the 
attached Schedule on and from the 7th day of 
February 1994. 

Schedule. 

1.—Title. 
This agreement will be known as the W.A. Ceiling 

Industries Industrial Agreement. 

2.—Arrangement 
1. Tide 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Provisions of this Agreement 
5. Aims and Objectives of the Agreement 
6. Efficiency Increases 
7. Measuring Productivity Improvements 
8. Term and Renewal of Agreement 
9. Tradesmen/Labourer Ratios 

10. Allowances 
11. Dispute Settlement Procedure 
12. Safety Dispute Resolution 
13. Skills Enhancement and Training 
14. First On Last Off 
15. Overtime 
16. Company Based Incentive Scheme 
17. Superannuation Scheme Contributions 
18. Redundancy Fund 
19. No Extra Claims 
20. Consultation 
21. Signatories to the Agreement 

3.—Scope and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on W.A. 

Ceiling Industries (the company) and all its employees 
whose employment is covered by the Building Trades 
(Construction) Award 1987 (the award). 
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(2) This agreement shall also be binding upon the 
following organisations of employees: 

(a) The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

(b) The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch. 

4.—Provisions of this Agreement. 
(1) The provisions of this agreement are in addition to 

entitlements specified in the relevant award and where there 
is inconsistency the agreement shall prevail except that 
nothing in this agreement will have the effect of reducing 
the award payments or benefits. 

(2) Reference to singular shall include plural and 
reference to male shall include female, as appropriate. 

5.—Aims and Objectives of the Agreement. 
The objectives of this agreement are to: 

(1) Increase the efficiency of the company by the 
effective utilisation of the skills and commitment 
of the employees of the company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the company's 
employees. 

(3) Develop best practice standards that are interna- 
tionally recognised based upon a culture of 
opportunity, continuous learning and improve- 
ment through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main- 
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.—Efficiency Increases. 
(1) The parties to this agreement are committed to 

ensuring that the measures contained in this agreement lead 
to real gains in efficiency. 

(2) The increases shall be: 
(a) 2.5% of the relevant award rate payable from 1st 

August 1993. 
(b) A further three instalments of 2.5% on the first pay 

period on or after the following dates: 
1 February 1994 
1 August 1994 
1 February 1995. 

(3) The increases in subclause (2) hereof are to be the only 
wage increases allowable except where the annualised 
National Consumer Price Index or a National Wage Case 
award exceeds the increases prescribed in this clause. 

(4) It is further agreed that employees will either receive 
the increases set out in subclause (2) hereof or the increases 
that may be provided for in subclause (3) hereof, but not 
both. 

7.—Measuring Productivity Improvements. 
As a prerequisite to the payment of the increases 

prescribed in Clause 6.—Efficiency Increases to all employ- 
ees covered by this agreement, the efficiency measures in 
this agreement shall be satisifed. 

8.—Term and Renewal of Agreement. 
(1) This agreement shall come into operation from 1st 

August 1993 and shall remain in force for a period of two 
years unless otherwise terminated or extended in accordance 
with this agreement. 

(2) Any party may terminate the agreement provided three 
months' notice has first been given in writing. In the event 
of a fundamental breach the period of notice shall be one 
month. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

9.—^Tradesmen/Labourer Ratio. 
(1) It is recognised that there is an important role for 

labourers in the company and it is agreed that they will be 
utilised in the company. 

(2) No fixed ratios are established by this agreement as 
the number of labourers will be determined on an as needs 
basis on the site, where there is any disputation in relation 
to this subclause the matter shall be processed in accordance 
with the general principles and procedures specified in 
Clause 11.—Dispute Settlement Procedure. 

(3) Tradesmen may handle materials and gear within a 
reasonable vicinity of their work area. 

10.—^Allowances. 
(1) Wall and Ceiling Allowance 

(a) An on site allowance of 80 cents per hour, all 
purpose, shall apply to all sites whose tender 
closing date is prior to 1st September 1993. This 
allowance will absorb and be in lieu of the 
Structural Frame Allowance. 

(b) An on site allowance of $1.00 per hour all purpose 
shall apply to all sites which have a tender closing 
date that is on or after 1st September 1993. This 
allowance will be in lieu of the Structural Frame 
Allowance and the allowance prescribed in para- 
graph (l)(a) hereof. 

(2) Mineral Fibre Tile Allowance 
(a) An allowance of $1.50 per hour shall be paid to 

employees required to handle or install tiles 
containing mineral fibres. It shall be a requirement 
of this agreement that the employees in receipt of 
this allowance wear the appropriate personal 
protective equipment and have been trained in the 
proper fitting, use and maintenance of that 
equipment. 

(b) The allowance prescribed in paragraph (2) (a) 
hereof shall be in lieu of those allowances 
prescribed in the award or other site agreements. 

(c) All of the provisions of paragraph (2)(a) hereof 
will be reviewed prior to the expiry of this 
agreement and such review shall include complete 
re-appraisal of the need to wear personal protec- 
tive equipment. No allowance is payable if 
person^ protective equipment is not required. 

11.—Dispute Settlement Procedure. 
When a matter of concern arises on a construction site the 

parties commit themselves to endeavour to resolve any 
disputes including demarcation issues internally and without 
recourse to industrial action. 

(1) In the first instance an employee should submit a 
request concerning a work related issue to his/her immediate 
team co-ordinator or supervisor. 

(2) If the matter cannot be resolved at this stage the 
employee shall raise the matter with his/her union delegate, 
who shall submit the issue to the employee's supervisor. 

(3) If not settled at this stage, the delegate and the relevant 
union organiser may submit the matter to the senior 
company supervisor for consideration. 

(4) If not settled at this stage, the matter will be placed 
in the hands of the company's senior management and the 
state secretary of the relevant union or his/her nominee. 

(5) If the issue still exists after the abovementioned 
processes have been carried out, then the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for determination. The decision of the Western 
Australian Industrial Relations Commission will be ac- 
cepted by all parties subject to legal rights of appeal. 

(6) Whilst the above procedures are being followed work 
shall continue as it was prior to the issue occurring. No party 
shall be prejudiced by the final settlement, as a consequence 
of continuance of work in accordance with this clause. 

12.—Safety Dispute Resolution. 
(1) It is agreed the company and their employees have a 

responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 



(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause shall be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the company's safety officer 
or workers' safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 
the company's safety officer or the workers' 
safety representative. 

(b) The company's safety officer and the woricers' 
safety representative shall take immediate action 
to have the unsafe situation rectified. 

(4) Should the company's safety officer consider that no 
safety precautions are necessary, he/she shall notify the 
workers' safety representative accordingly as soon as 
possible. 

(5) Where there is disagreement on the ruling of the 
company's safety officer, the company's safety officer will 
arrange for the immediate transfer of any employee from the 
disputed area. 

(6) Should the company's safety officer be of the opinion 
that no action is necessary and the employees' safety 
representative disagrees with that decision, an appropriate 
inspector from the Department of Occupational Health, 
Safety and Welfare (DOHSWA) shall be requested to 
undertake an inspection of the disputed area for the purpose 
of resolving any such matter. 

(7) If disagreement still exists the chief inspector 
construction branch of DOHSWA or his/her nominee shall 
be called in to assist in the resolution of the dispute. 

(8) Whilst the above procedure is being followed, there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(9) It is accepted that safety considerations to override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

13.— Skills Enhancement and Training. 
(1) The parties recognise the need to adopt a "total trade" 

concept for training and skills acquisition to meet the current 
and future requirements of the industry and where appropri- 
ate to provide a career path for employees in the wall and 
ceiling industry. 

To this end the parties reaffirm their commitment to 
training and agree that training and retraining of both the 
workforce and supervision will occur on an ongoing basis. 

(2) Mature adult employees may be trained, initially as 
labourers and then in the skills of a tradesperson through a 
structured improver system which will be recognised by the 
industry. 

(3) It is agreed that the parties will participate in a training 
committee consisting of industry representatives from 
employees, unions, management and the Association of 
Wall and Ceiling Contractors of Western Australia which 
will meet regularly to develop, subject to agreement, a 
structured training programme, its method of delivery and 
appropriate funding. 

(4) It is agreed that safety training will be an important 
component in the structured training programme. 

14.—First on Last Off. 
(1) The parties agree that continuity of employment is 

desirable wherever possible, and that where it is not 
possible, employees shall be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is 
agreed, subject to the caveat of "all things being equal", 
that it is intended to be applied on a state company basis 
rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may require a 
variation to this agreement. 

(4) Where there is any disagreement as to the application 
of this principle the matter shall be processed in accordance 
with Clause 11.—Dispute Settlement Procedure. 

15.—Overtime. 
(1) The allocation of overtime shall be at the employer's 

prerogative provided that the employer shall not adversely 
or unreasonably discriminate against any employees. 

(2) The practice of "one in all in" shall Ire eliminated. 
(3) An overtime roster may be introduced by the employer 

in conjunction with the employees. 

16.—Company Based Incentive Scheme. 
(1) The company may negotiate incentive schemes which 

will not affect the terms of this agreement. These incentive 
schemes must ensure that the award provides the base safety 
net and that all workers on site have the opportunity to share 
in the proposed scheme. 

(2) Once negotiated bonus based incentive schemes will 
be submitted to the union prior to its implementation for 
confirmation that the relevant award requirements have been 
satisfied. 

17.—Superannuation Scheme Contributions. 
(1) The status quo shall be maintained throughout the 

term of this agreement in respect of payments for superannu- 
ation irrespective of whether such payments have been made 
pursuant to a state or federal award. 

(2) In the event of the trustees of the superannuation fund 
approving an increase then such increase shall become 
effective as prescribed by the relevant award and the 
trustees. 

18.—Redundancy Fund. 
The status quo shall be maintained throughout the term 

of the agreement in respect of payments for redundancy 
irrespective of whether such payments have been made 
pursuant to a state or federal award or a state based 
construction industry redundancy fund. 

19.—No Extra Claims. 
It is a condition of this agreement that the parties will not 

seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

20.—Consultation. 
In relation to general industry matters not otherwise 

provided for in this agreement the union recognises the role 
of the Association of Wall and Ceiling Contractors of 
Western Australia (the Association) and shall consult with 
the Association on matters of industry wide significance. 

21.—Signatories to the Agreement. 
Signed on behalf of: W.A. Ceiling Industries 
A.F. Simmonds 
G.T. Giffard (Wimess) 
Signed on behalf of: The Operative Plasterers and Plaster 

Workers Federation of Australia (Industrial Union of 
Workers) Western Australian Branch 

K. Reynolds 
G.T. Giffard (Witness) 
Signed on behalf of: The Australian Builders' Labourers' 

Federated Union of Workers—Western Australian Branch 
K. Reynolds 
G.T. Giffard (Witness) 
Dated this 14th day of February 1994. 



WESTON MILLING (WA) TRANSPORT WORKERS 
PRODUCTIVITY BARGAINING AGREEMENT 

No. AG 001 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Weston Milling—WA Branch—A Division of George 
Weston Foods Limited 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch. 
No. AG 001 of 1994. 

Weston Milling (WA) Transport Workers Productivity 
Bargaining Agreement 

COMMISSIONER S.A. KENNEDY. 
24 May 1994. 

Order. 
HAVING heard Mr I. Uphill on behalf of the Applicant and 
Mr A. Waddell on behalf of the Respondent, now therefore 
I the undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That the agreement between the parties in the terms 
of the following schedule be registered as an industrial 
agreement with effect on and from the 3rd day of May 
1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the "Weston Milling 
(WA) Transport Workers Productivity Bargaining Agree- 
ment" (hereinafter "the Agreement"). 

1A.—State Wage Principles December 1993. 
It is a condition of this Agreement that any variation to 

its terms on or from the 24th day of December, 1993, 
including the Arbitrated Safety Net Adjustment of up to 
$8.00 per week, shall not be made except in compliance with 
the Principles set down by the Commission in the Reasons 
for Decision in Matter No. 1457 of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Aims and Objectives 
6. Date and Period of Operation 
7. Relationship to Parent Award 
8. Single Bargaining Unit and the Workplace Con- 

sultative Committee 
9. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
10. Wages 
11. Commitments 
12. Avoidance of Industrial Disputes 
13. Monitoring and Renewal of Agreement 
14. Endorsement of Agreement 

3.—Area and Scope. 
The area and scope of this Agreement is the same as that 

prescribed in the Transport Workers (General) Award No. 
10 of 1961 as it applied to the employees of Weston Milling 
(WA) on 3 May 1994. 

4.—Incidence and Parties Bound. 
This Agreement shall apply to and be binding on Weston 

Milling—WA Branch—a division of George Weston Foods 
Limited ACN 008 429 632, 6 Noble Street, Kewdale, WA 
6105 ("the Company"); the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch ("the TWU") and all persons employed by the 

Company who are members or are eligible to be members 
of the TWU and who were bound by the terms and 
conditions of the Transport Workers (General) Award No. 
10 of 1961 ("the Award") as at 3 May 1994. 

5.—Aims and Objectives. 
(1) The common objectives of the parties are to improve the 

efficiency and productivity performance levels at the Kewdale 
site with the aim of increased profitability for the Company on 
the one hand and the aim of creating more interesting, 
rewarding and better paid jobs for employees on the other. 

(2) There is acceptance by the parties that some changes 
have already taken place at the site that have led to 
improvements in productivity and efficiency. Nonetheless, 
the implementation of the Agreement at the site will further 
assist in achieving these objectives by identifying and 
implementing additional changes to current work practices 
through work place consultation which will lead to— 

(a) Improved customer service and satisfaction; 
(b) Improved product quality; 
(c) Increased productivity and a reduction in costs 

through: 
(i) Flexible work practices designed to achieve 

a more efficient use of time, materials and 
equipment; 

(ii) Reorganisation of employee duties to meet 
with the changing needs of the organisation; 

(iii) Ongoing structured training and re-education 
to bring about the upgrading of skills and 
reclassification which enables increased 
work force flexibility and a higher level of 
employee responsibility and involvement. 

(3) The parties acknowledge that the process of consulta- 
tive procedures implemented at the site will be enhanced by 
the Agreement which is an important step in the implemen- 
tation of the process of continuous improvement. 

(4) The parties jointly recognise the need to establish 
production or process "norms", that is, a recognised level of 
productive and efficient operation standards for each site. This 
will enable the parties at the site to establish a Productivity 
Measurement Matrix which will quantify future productivity 
improvements against the "norm" and assist in determining the 
basis of further wage increases which will be paid as a 
consequence of genuine productivity improvements. 

(5) The parties jointly recognise the need to establish 
production or process "norms", that is, a recognised level of 
productive and efficient operation standards for each site. This 
will enable the parties at the site to establish a Productivity 
Measurement Matrix which will quantify future productivity 
improvements against the "norm" and assist in determining the 
basis of further wage increases which will be paid as a 
consequence of genuine productivity improvements. 

6.—Date and Period of Operation. 
This agreement shall operate from the beginning of the 

first pay period commencing on or after 3 May 1994 and 
shall remain in operation for a period of two years. 

7.—Relationship to Parent Award. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the Award. 
(2) Where there is any inconsistency between this 

Agreement and the Award, this Agreement shall prevail to 
the extent of any inconsistency. 
8.—Single Bargaining Unit and the Workplace Consultative 

Committee. 
(1) The employees and the union covered by this 

agreement have formed a Single Bargaining Unit ("SBU") 
in accordance with the requirement of the Western Austra- 
lian State Wage Decision of 24 December 1993. 

(2) For the purpose of consultation on the implementation 
of the aims and objectives of the Agreement arising from 
the SBU negotiations a single Workplace Consultative 
Committee ("WCC") has been established covering both 
the Company's Kewdale and Northam sites. 
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(3) Any dispute arising from implementation of the aims 
and objectives of the Agreement that cannot be resolved by 
consultation of the WCC shall be processed in accordance 
with Steps 4 and onwards of Clause 12.—Avoidance of 
Industrial Disputes of this Agreement, where the WCC will 
be read in substitution for the references to site parties. 

9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

There are three stages agreed upon between the parties 
designed to achieve the targeted aims and objectives of the 
Agreement. 

(1) Stage One 
Stage One involves the ongoing implementation and 

maintenance of a number of previously agreed flexibilities 
and changes introduced since October 1991 which are set 
out below: 

(a) Kewdale Warehouse Site 
(i) Loads are pre-assembled. 

(ii) Tanker trailers are being serviced while flour 
is being unloaded. 

(b) General 
General co-operation of staff during the mill 

reconstruction at Northam and the move to the 
Kewdale site. 

(2) Stage Two 
Stage Two of the Agreement involves the introduction of 

the following further specific changes to work practices at 
the sites: 

(a) Kewdale Warehouse Site 
(i) Better planning in the taking of Rostered 

Days Off to meet the needs of the establish- 
ment—these changes to be introduced by 
agreement between the Company and the 
employee or employees concerned. 

(ii) Payment of wages by Electronic Funds 
Transfer. 

(iii) Delivery track drivers to give general assis- 
tance to other employees during non-driving 
times. 

(b) General 
(i) The minimum time off between work on one 

day or shift and the ordinary hours of work 
on the next day or shift shall be reduced from 
ten hours to eight hours, provided that in 
circumstances where: 
(aa) an employee has been required to work 

a double shift (other than to cover for 
another employee's absence); or 

(bb) an employee has been "called back" to 
work on two or more occasions and one 
of the call backs occurs within ten hours 
of finishing their normal day or shift and 
another call back occurs more than ten 
hours after finishing their normal day or 
shift; 

the minimum time off available to the 
employee after the completion of such work 
shall be ten hours. 

(ii) Greater flexibility in arranging starting times 
within the spread of hours prescribed by the 
award with a view to: 
(aa) Avoiding unnecessary overtime. 
(bb) Co-ordinating the working horns of 

different sections of the workforce 
whose tasks and responsibilities inter- 
act. 

(cc) Meeting the delivery requirements of 
customers. 

(3) Stage Three 
(a) Stage Three of the Agreement will follow the 

implementation of Stage One and Stage Two and 
involves the establishment of a Productivity 
Measurement Matrix for the organisation and the 
ongoing introduction of measures designed to 
achieve continuous improvement resulting in real 
and demonstrable gains in productivity, efficiency 
and flexibility. The changes will be identified and 
implemented by the Company following consulta- 
tion with the WCC. 

(b) The WCC will review the Productivity Measure- 
ment Matrix at the end of each six monthly 
measurement period prescribed by Stage 3 of 
Clause 10.—Wages of this Agreement with a view 
to ensuring its quality, accuracy and effectiveness 
as a monitoring tool. 

Ongoing changes to conditions of employment 
flexibility can be agreed upon by the WCC and 
implemented under either: 

(i) The "flexibility" clauses of the Transport 
Workers (General) Award No. 10 of 1961; or 

(ii) In accordance with the appropriate statutory 
mechanisms prescribed by Western Austra- 
lian legislation. 

10.—Wages. 
The Agreement provides remuneration increases to reflect 

the three stages of gains achieved under Clause 9.— 
Measures to Achieve Gains in Productivity, Efficiency and 
Flexibility and are as follows: 

TRANSPORT WORKERS UNION BASE RATES 
WESTON MILLING (WA) 

Stage One Stage Two 
2% 

Grade 3 Award  
Supplementary 
Coleman   

Rate of Pay  

Grade 5 A    
S   
C  

Rate of Pay  

Grade 8 A    
S   
C  

Rate of Pay   

334.40 344.43 351.32 
47.80 49.23 50.21 

9 80 9 08 1 fW. 
3854)9 11.55 396!64 7.93 40457 

351.10 361.63 368.86 
50.20 51.71 52.74 

401.30 12.04 413.34 8.26 421.60 

381.20 392.64 400.49 
54.40 56.13 57.25 

435.70 13.07 448.77 8.97 457.74 
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(1) Stage One 
An increase of 3% in ordinary pay from the first full pay 

period commencing on or after the date of registration of the 
Agreement by the Western Australian Industrial Relations 
Commission. 

(2) Stage Two 
A further increase of 2% in ordinary pay from the first full 

pay period commencing on or after the date of registration 
of the Agreement by the Western Australian Industrial 
Relations Commission. This increase is in return for the 
introduction of the Stage Two changes set out in Clause 
9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility of this Agreement. 

(3) Stage Three 
After the satisfactory completion of Stage One and Stage 

Two productivity based payments will be made in accor- 
dance with the following criteria: 

(a) Change in productivity will be measured by the 
agreed Productivity Measurement Matrix. 

(b) Changes shall be calculated half yearly. Where 
productivity gains have been established a l/3rd 
share of the increase shall be distributed to the 
employees covered by the Agreement in the form 
of a payment, the quantum of which shall be 
calculated in a method agreed upon by the WCC 
and the Company. 

(c) The wage increases referred to in paragraph (b) of 
this subclause shall be payable in the form of a 
single periodic payment every 26 weeks. 

(d) The productivity payment referred to in paragraph 
(b) of this subclause shall be paid in addition to 
any over award payment received by an employee. 

(e) The productivity payment will be a minimum of 
not less than the equivalent of 1% of the 
employee's ordinary pay. 

(f) After each 12 months the employees base rates of 
pay will be adjusted to reflect the employee's 
share in productivity improvements over the 
period, but in any case by an increase of not less 
than 2%. 

(g) Given the provisions of paragraphs (b) and (e) 
hereof the Company will be entitled to pursue a 
minimum increase in productivity improvement 
under Stage Three of 12% during the life of the 
Agreement. 

11.—Commitments. 
(1) The parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Indusfrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave. 

(3) The parties undertake that the increases referred to in 
Clause 10.—Wages of this Agreement will be the only 
increases to apply during the life of this Agreement provided 
that further increases may result from real productivity 
improvements implemented and quantified by the consulta- 
tive process and/or in accordance with the State wage 
principles. 

12.—Avoidance of Industrial Disputes. 
(1) Disciplinary Procedure 
The parties to the Agreement shall observe the following 

disciplinary procedure: 
Disciplinary Procedure—Relating to Poor Work Per- 
formance or Unsatisfactory Conduct 

Without limiting the scope of application of this 
procedure "poor work performance or unsatisfactory con- 
duct" it shall include the following: 

• Unacceptable work quality; 
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• Unsafe work practices; 
• Wilfully failing to abide by reasonable and lawful 

directions; 
• Excessive absenteeism; 
• Abuse of sick leave entitlement. 

(2) Where it is alleged an employee's work performance 
or conduct is of a poor or unsatisfactory standard the 
following procedure may be adopted: 

(a) Interview Process 
An interview of the employee should be 

conducted by the Company's representative. It is 
appropriate for another member of management to 
be present as well as the Union delegate (if 
requested by the employee or the Company is a 
member of a union) or other nominated or 
responsible employee acceptable to the employee 
being disciplined. At the time of the interview the 
employee should be informed of the nature of the 
problem and be given the opportunity to explain 
his/her actions. 

If the problem is not work related, efforts 
should be made to provide appropriate profes- 
sional counselling or other outside assistance, 
where available. 

If the problem is work related, it is suggested 
that certain details of the interview should be 
recorded, such as: 

(i) Nature of alleged poor work performance or 
unsatisfactory conduct and the specific de- 
tails. 

(ii) Date/s of alleged poor work performance or 
unsatisfactory conduct. 

(iii) Date and time of the interview. 
(iv) Signature of the parties present at the 

interview. 
A copy of this record should be supplied to the 
employee concerned. 

(b) Discipline 
If the warning resulting from the initial inter- 

view is unsuccessful a further interview similarly 
constituted should then take place. 

At that time management should produce 
further evidence of the continued poor work 
performance or unsatisfactory conduct and the 
employee should be given the opportunity to 
explain his/her continued poor work performance 
or unsatisfactory conduct. 

If the explanation is deemed unsatisfactory 
management may take disciplinary steps in rela- 
tion to the employee. 

Such disciplinary action may result in dis- 
missal, however in some circumstances it would 
be appropriate that a further warning be given. 

However in some less serious situations appro- 
priate disciplinary measures may include: 

• Relocation in the work place; 
• Reclassification to a lower grade of work; 
• Restriction of privileges; 
• Admonishments recorded on the employee's 

personal file. 
These forms of disciplinary measures may be 

either permanent or of a temporary nature, in 
which case previous entitlements may then be 
restored provided the employee's work perform- 
ance or conduct has improved in the intervening 
period. 

The employee may nonetheless be dismissed if 
any of these alternative disciplinary measures are 
found not to be satisfactory solution. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



74 W.A.I.G. 1557 

(c) Dismissal 
(i) Dismissal Following Disciplinary Procedure 

The employee should be notified in writ- 
ing of the dismissal and the reasons for same. 
The Union delegate should be notified as 
soon as practicable if this course of action is 
to be taken. 

(ii) Instant Dismissal 
The above procedures dealing with poor 

work performance or unsatisfactory conduct 
and are not intended to interfere with the 
right of the employer to dismiss any em- 
ployee without notice for serious and wilful 
misconduct that justifies instant dismissal, 
including malingering, inefficiency or ne- 
glect of duty. 

In such circumstances the following proce- 
dure should be followed: 
(aa) An investigation should be conducted to 

establish the facts. 
(bb) The employee shall be interviewed in 

the presence of another member of 
management and be informed of the 
alleged misconduct. 

(cc) The employee shall be given the oppor- 
tunity to explain or refute the alleged 
misconduct. 

(3) Grievance and Disputes Procedure 
The parties to the Agreement shall observe the following 

Grievance and Disputes Procedure: 
The aim of this procedure is to ensure that during the life 

of the Agreement, industrial grievances or disputes are 
prevented or resolved as quickly as possible at the level they 
occur in the work place. When a dispute or grievance arises 
the following steps are to be followed: 

Step 1. The matter is discussed between the em- 
ployee(s) and the supervisor involved. If the matter 
remains unresolved follow Step 2. 
Step 2. The matter is discussed between the em- 
ployee(s) (and the Union delegate if requested by either 
party) and the supervisor involved. If the matter 
remains unresolved follow Step 3. 
Step 3. The matter is discussed between the em- 
ployee(s), the Union delegate, the supervisor and the 
appropriate department manager. If the matter remains 
unresolved follow Step 4. 
Step 4. The matter is discussed between the em- 
ployee(s), the Union delegate, the department manager 
and the general manager. If the matter remains 
unresolved follow Step 5. 
Step 5. The matter is discussed between the department 
manager, the general manager, Union delegate and 
Union official. If the matter remains unresolved follow 
Step 6. 

Where it is agreed by the parties. Steps 1-5 above 
may be conducted concurrently. 
Step 6. Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter to 
the appropriate Industrial tribunal for assistance in 
resolving the dispute. 

In order to allow for the peaceful resolution of grievances 
the parties shall be committed to avoid stoppages of work, 
lockouts or any other bans or limitation on the performance 
of work while the procedures of negotiation and conciliation 
(and, where applicable, arbitration) are being followed. 

The employer shall ensure that all practices applied 
during the operation of the procedure are in accordance with 
safe working practices and consistent with established 
custom and practices at the work place. 

13.—Monitoring and Renewal of Agreement. 
(1) The parties agree that negotiations to review the 

Agreement will commence two months prior to the expiry 
date of the Agreement. 

(2) The parties, through the WCC, shall continuously 
monitor the application of the Agreement to ensure the 
effective implementation of and commitment to the produc- 
tivity improvements agreed to in the enterprise bargaining 
process. 

(3) The parties agree that following the process of 
reviewing this Agreement it will be renewed or replaced by 
another. 

14.—^Endorsement of Agreement. 
The parties below accept the terms of this Agreement on 

behalf of the organisations they represent and endorse its 
terms: 

Weston Milling—WA Branch—A Division of George 
Weston Foods Limited ACN 008 429 632. 

J. H. Pascoe—Director (Common Seal) 

R. Kelly—Secretary Date 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

John O'Connor (Common Seal) 
Secretary WA Branch 

Witness Date 

PUBLIC SERVICE 
ARBITRATOR— 

Awards/Agreements- 

Variation of— 

GOVERNMENT OFFICERS SALARIES, ALLOW- 
ANCES AND CONDITIONS AWARD 1989 

No. PSA A3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agricultural Protection Board of Western Australia and 

Others 
No. P 11 of 1994. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A3 of 1989. 

COMMISSIONER J.A. NEGUS. 
2 June 1994. 

Order. 
Having heard Ms F. Bajrovic on behalf of the Applicant and 
Mr B. Kirwan on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 



period commencing on or after the 31st day of May, 
1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 32.—Disturbance Allowance: Immediately 

following paragraph (b) of subclause (2) of this clause insert 
the following new paragraph: 

(c) costs incurred with the redirection of mail to the 
officer's new residence for a period of no more 
than three months. 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A20 of 1985. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Director, Disability Services Commission. 

No. P 12 of 1994. 
Government Officers (Social Trainers) Award 1988 

No. PSA A20 of 1985. 

COMMISSIONER J.A. NEGUS. 

2 June 1994. 
Order. 

Having heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 31st day of May, 1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Pubic Service Arbitrator. 

Schedule. 
1. Clause 25.—Miscellaneous Allowances: Immediately 

following placitum (ii) of paragraph (b) of subclause (4) of 
this clause insert the following new placitum: 

(iii) costs incurred with the redirection of mail to the 
officer's new residence for a period of no more 
than three months. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

The Commissioner, Public Service Commission. 
No. P 10 of 1994. 

Public Service Award 1992 
No. PSA A4 of 1989. 

COMMISSIONER J.A. NEGUS. 
2 June 1994. 

Order. 
Having heard Ms F. Bajrovic on behalf of the Applicant 

and Mr B. Kirwan on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 31st day 
of May, 1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, Public Service Arbitrator. 

Schedule. 
1. Clause 32.—^Disturbance Allowances: Immediately 

following paragraph (b) of subclause (2) of this clause insert 
the following new paragraph: 

(c) costs incurred with the redirection of mail to the 
officer's new residence for a period of no more 
than three months. 

AWARDS/AGREEMENTS— 
Variation of— 

AWU GOLD (MINING AND PROCESSING) 
AWARD 1993. 

No. A 1 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 
and 

Kalgoorlie Consolidated Gold Mines 
Pty Ltd and Others. 

No. 88 of 1994. 
AWU GOLD (MINING AND PROCESSING) 

AWARD 1993. 
No. A 1 of 1992. 

COMMISSIONER J.F. GREGOR. 
19 May 1994. 

Order. 
Having heard Mr S.L. Booth on behalf of the Applicant and 
Mr N.I. Marthins on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act 1979 hereby 
orders— 

That the AWU Gold (Mining and Processing) Award 
1993 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of April 1994. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 16.—Wage Rates: Delete this clause and 

insert in lieu thereof the following: 

16.—Wage Rates. 
Classification and Wage Per Week. 

(1) Underground 
Group 1 
Trucker 
Toolcarrier 
Salvage Man 
Pass Runner 
Group 2 
Pipe Sampler 
Sampler 
Popper Machineman 
Diamond Drillers Assistant 
Air Hoist Operator 
Ventilation Man 
Pump Attendant (as distinct 
from Pumpman) 
Hydraulic Fill Operator 
Group 3 
Platelayer 
Train Crew 
Mechanical Loader Operator 
Scraper Hauler Operator 
Braceman 
Group 4 
Sealer 
Pumpman (engaged in dewa- 
tering a mine) 
Group 5 
Rock Drill Man in other 
places 
Rock Bolter 
Powder Monkey 
Percussion Drill Operator 
Sanitary Man 
Crasher Operator 
Group 6 
Rock Drill Man in Rises 
Rock Drill Man in Winzes 
Raise Drill Operator 
In-The-Hole-Hammer 
Operator 
Diamond Driller up to 15 kw 
Timberman 
Group 7 
Rock Drill Man in Shaft 
Timberman in Shaft 
Diamond Driller over 15 kw 
Group 8 
Diesel Track and Loader 
Operator 
Diesel Personnel Carrier 
Operator 
Group 9 
Hydraulic Jumbo Drill 
Operator 

(2) (a) Mining—Open Cut 
Mine Employee—Grade 1 
Labourer 
Spotter 
Sampler 
Mine Employee—Grade 2 
Blast Crew 
Trainee—Mobile Plant 
Operator 

Serviceman 
Production Driller 

Mining Employee—Grade 3 
Trained—Mobile Plant 
Operator 

Serviceman 
Production Driller 

$ $ 
Base Industry 

298.80 74.30 

312.60 74.30 

317.80 74.30 

322.60 74.30 

330.60 74.30 

339.40 74.30 

347.70 74.30 

353.80 74.30 

366.50 74.30 

299.70 74.30 

322.10 74.30 

362.30 74.30 

Mine Employee—Grade 4 
Shot Firer 
Skilled—Mobile Plant 
Operator 

Serviceman 
Production Driller 

Mine Employee—Grade 5 
Multiskilled 

(b) Ore Processing 
Process Operator—Grade 1 
Process Operator—Grade 2 
Process Operator—Grade 3 
Process Operator—Grade 4 
Process Operator—Grade 5 
Laboratory 

$ 
Base 

$ 
Industry 

$ 
Tbtal 

371.90 74.30 446.20 
385.40 74.30 459.70 

292.00 
309.00 
325.50 
341.30 
371.90 

74.30 
74.30 
74.30 
74.30 
74.30 

366.30 
383.30 
399.80 
415.60 
446.20 

292.00 74.30 366.30 
309.00 74.30 383.30 
325.50 74.30 399.80 
341.30 74.30 415.60 

371.90 74.30 446.20 

299.70 
316.30 
332.50 

74.30 
74.30 
74.30 

374.00 
390.60 
406.80 

Laboratory Employee— 292.00 74.30 366.30 
Grade 1 
Laboratory Employee— 309.00 74.30 383.30 
Grade 2 
Laboratory Employee— 325.50 74.30 399.80 
Grade 3 
Laboratory Employee— 341.30 74.30 415.60 
Grade 4 
Laboratory Employee— 371.90 74.30 446.20 
Grade 5 

(c) Mine Services Employees 
(MSB) 
MSB—Grade 1 299.70 74.30 374.00 
MSE—Grade 2 316.30 74.30 390.60 
MSB—Grade 3 332.50 74.30 406.80 

The total wage set out in this clause includes an $8.00 
adjustment reflecting the application of the arbitrated safety 
net adjustment set out in the December 1993 State Wage 
Decision. Consistent with the requirements of that Decision, 
the $8.00 safety net adjustment is absorbable to the extent 
of any equivalent amount in rates of pay (whether 
overaward, award or enterprise agreement) in excess of the 
minimum rates of pay (ie base rate plus industry payment). 

An "overaward" payment for these purposes is the 
amount (whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever), which an 
employee receives in excess of the award minimum rate of 
pay (ie base rate plus industry payment). Provided that such 
payment shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling time 
allowances and any other ancillary payments of a like nature 
prescribed by the award. 

(3) Leading Hands 
In addition to the wage rates an employee appointed as 

a Leading Hand shall be paid per week the following in 
excess of the highest wage rate applicable to the work being 
carried out:— 

(a) In charge of not less than three and not 
more than ten other employees  $14.30 

(b) In charge of more than ten and not more 
than twenty other employees  $21.60 

(c) In charge of more than twenty other 
workers    $28.00 

(4) W.A. Industrial Relations Commission General 
Order—Adult Minimum Wage 

Notwithstanding the provisions of this award no em- 
ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week for the ordinary 
hours of work prescribed by this award. Where the minimum 
rate of pay is applicable the same rate shall be payable on 
holidays, during annual leave, sick leave, long service leave 
and any other leave prescribed in this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

(5) Wage rates under this award may be adjusted in 
accordance with applicable decisions of the Western 
Australian Industrial Relations Commission. 

$14.30 
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DRY CLEANING AND LAUNDRY AWARD 1979 
No. R35 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers' Union of Australia, WA 

Branch 
and 

Eric Dry Cleaners and Others. 
No. 1328 of 1993. 

COMMISSIONER C.B. PARKS. 
1 June 1994. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Dry Cleaning and Laundry Award 1979 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 
22 March 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof— 
(1) Adult Wage Rates: An employee having reached the 

age of 21 years, shall be paid a rate of not less than that 
assigned in the following table to the relevant classification. 
The rate per week is comprised of the Base Rate, the 
Supplementary Payment and the Arbitrated Safety Net 
Adjustment. 

(a) Group Classification *Base Supple- Arbit- Rate 
Rate mentaiy rated Per 

Pay- Safety Week 
ment Net 

Adjust- 
ment 

A Tradesperson Dry Cleaner in 
charge of machinery maintenance 
and/or boiler 365.05 52.15 8.00 425.20 

B "Invisible" Mender 337.30 48.20 8.00 393.50 
B Tailor or TMloress 337.30 48.20 8.00 393.50 
C Presser 306.60 43.80 8.00 358.40 
C Receiver and Despatcher in 

Giarge (namely a person in 
charge of a depot and responsible 
for the keeping of records and 
responsible for cash) 306.60 43.80 8.00 358.40 

C Cleaner (Operating Dry Cleaning 
Machine) 306.60 43.80 8.00 358.40 

D Repairer (other than Tailor or 
Tailoress) 306.60 43.80 8.00 358.40 

D Spotter 306.60 43.80 8.00 358.40 
D Presser (Off-set Press) 306.60 43.80 8.00 358.40 
D Hand Ironer 306.60 43.80 8.00 358.40 
D Receiver and/or Despatcher 306.60 43.80 8.00 358.40 
E Wet Cleaner 299.30 42.80 8.00 350.10 
E Steam Air Finisher 299.30 42.80 8.00 350.10 
E Examiner of Garments 299.30 42.80 8.00 350.10 
E Assembler of Garments 299.30 42.80 8.00 350.10 
E Sorter of Garments 299.30 42.80 8.00 350.10 
F All other Adult Employees 284.70 40.70 8.00 333.40 

Provided that a person employed in any area of operation 
of this award who is required to be solely accountable for 
all aspects of a self-contained dry cleaning establishment 
including the receiving of garments and articles, the 
cleaning, spotting, pressing, packaging and despatch of 
garments and articles, the handling of moneys, the keeping 
of records and the maintenance of the establishment shall 
be paid at a rate of not less than the rate prescribed in this 
table for the Tradesperson Dry Cleaner. Provided that in 
such a case all receivers and despatchers in that establish- 

ment shall be paid in accordance with the rates prescribed 
for Group D of such table. 

(b) Laundering Industry: 
Classification Base Rela- Arbitrated Award 

Rate tivity Safety Net Rate 
to Trade- Adjust- 
sperson ment 

•Laundry Employee—Grade 1 $333.75 80% 8.00 $341.75 
•Laundry Employee—Grade 2 $340.45 85% 8.00 $348.45 
Laundry Employee—Grade 3 $367.00 91% 8.00 $375.00 
Laundry Employee—Grade 4 $375.30 95% 8.00 $383.30 
♦Provided that an employee at Grade 1 or Grade 2 who 

was paid $354.30 per week as a washing machine operator 
prior to the introduction of this wages structure shall 
continue to have their wage maintained at the weekly rate 
of $354.30. 

(c) (i) This clause includes an $8.00 adjustment reflect- 
ing the application of the Arbitrated Safety Net 
Adjustment set out in the December 1993 State 
Wage Decision. Consistent with the requirements 
of that decision, the $8.00 safety net adjustment 
is absorbable to the extent of any equivalent 
amount in rates of pay (whether overaward, award 
or enterprise agreement) in excess of the mini- 
mum rates of pay (classification rate plus supple- 
mentary payment). 

(ii) The supplementary payment set out in this clause 
is to be paid in addition to the base rate prescribed 
by this clause, and the total rate prescribed by this 
clause is the award rate of pay prescribed by this 
clause for the respective classification. 

(iii) The supplementary payment set out in this clause 
represents payment in lieu of equivalent overa- 
ward payments. 

(iv) "Overaward payment" is defined as the amount 
(whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever) 
which an employee would receive in excess of the 
"award wage". Provided that such payment shall 
exclude overtime, shift allowance, penalty rates, 
disability allowances, fares and travelling time 
and any other ancillary payments of a like nature 
prescribed by the award. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD, 1987. 

Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Minister for Water Resources and Another 
and 

Metals and Engineering Workers' Union—Western 
Australia and Others. 

No. 1020 of 1992. 
Engineering Trades (Government) Award, 1987. 

Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
COMMISSIONER G.L. FIELDING. 

20 December 1993. 
Order. 

HAVING heard Mr D. Martin on behalf of the Applicants 
and Miss M. Robinson on behalf of the Respondents and Ms 
J. Sheridan on behalf of the Department of Productivity and 
Labour Relations, and by consent, the Commission, pursu- 
ant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Engineering Trades (Government) Award, 
1987 Award Nos 29,30 and 31 of 1961 and 3 of 1962 



be varied in accordance with the following Schedule 
and that such variation shall have effect on and from 
the 9th day of December, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Second Schedule—List of Respondents: Delete the words 

"The Minister for Water Resources". 

HOSPITAL WORKERS (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Honourable Minister for Health and Others. 
No. 1588 A of 1993. 

Hospital Workers (Government) Award No. 21 of 1966. 
No. 21 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
23 May 1994. 

Reasons for Decision. 
CHIEF COMMISSIONER: This is an application made 
pursuant to the State Wage Principles ([1994] 74 WAIG 
198) for an Arbitrated Safety Net Adjustment of $8.00 per 
week for employees covered by the Hospital Workers 
(Government) Award No. 21 of 1966. 

In its initial form the application also sought adjustments 
to allowances in the Award. The application has been 
divided with the intention of allowances (application No. 
1588 B of 1993) being considered along with application 
No. 967 of 1993, the matter before the Commission for the 
implementation of the Minimum Rates Adjustment exercise. 

The application for the $8.00 per week wage adjustment 
was opposed by the respondents. An adjournment was 
sought by them for further consideration to be given to the 
application. This was refused. The application has been 
afoot since the 9th December, 1993. The application 
anticipated an outcome of proceedings in this Commission 
under Section 51 of the Industrial Relations Act 1979, and 
has been the subject of consideration in conference 
proceedings before the Commission as presently consti- 
tuted. The processing of this application was never 
conditional upon the finalisation of the Minimum Rates 
Adjustment exercise. Indeed it could not have been made so. 

The Union argued that consistent with the State Wage 
Principles (op cit) conditions precedent to granting the 
Arbitrated Safety Net Adjustment, have been met The 
Hospital Workers (Government) Award No. 21 of 1966 is 
a Minimum Rates Award. This is now unequivocally the 
case. The Award is the subject of a Minimum Rates 
Adjustment application and although that process has not 
yet commenced that cannot prejudice the claim. With the 
implementation of the $8.00 per week increase, the Union 
acknowledged that this amount will have to be taken into 
account when wage rates are struck under the configuration 
required under the Minimum Rates Adjustment Principle. 
The applicant submitted that the advent of the Arbitrated 
Safety Net Adjustment will give impetus to the process of 

Enterprise Bargaining as that generally establishes the 
avenue through which wage increases can now be achieved. 

The respondents submitted that the Commission had not 
given them the time to follow due process and to allow them 
time to consider all of the circumstances that would impinge 
upon their position in this particular matter. It was stated that 
those circumstances include issues relating to cost. Particu- 
lar emphasis was placed on the potential for wage increases 
under Enterprise Bargaining. A copy of die manual 
'Successful Workplace Change', guidelines for managers in 
the public health care industry was tendered to the 
Commission. A copy was made available to the Union. 

The respondent had not developed a position on the 
application other than that which reflected an opposition to 
the wage adjustment expressed at the time the claim was 
lodged. 

I am aware of developments generally within public 
hospitals employment in recent times. This appreciation of 
issues was gained in conference proceedings in which 
consideration has been given to a wide range of issues 
including the status of the Hospital Workers (Government) 
Award No. 21 of 1966 as a Minimum Rates Award and 
identification of Key Minimum Classifications to progress 
the Minimum Rates Adjustment exercise. However, the 
Arbitrated Safety Net Adjustment was never subject to the 
establishment of a timetable for the determination of these 
matters. Of necessity the $8.00 per week wage adjustment 
had to be considered within the context of all of the issues 
and applications before the Commission. This was done in 
conference proceedings on 18 March, 1994. The respondents 
acknowledge that the Union's schedule for this application 
was received on 21 March, 1994. Advice of listing was 
forwarded to the parties on 25 March, and proceedings were 
conducted on 30 and 31 March. 

While the Arbitrated Safety Net Adjustment is not 
available as a general wage increase there are only limited 
but specific requirements to be met under the State Wage 
Principles in order to access the $8.00 per week adjustment. 
These have been met in this case with the lodgement of 
matter No. 967 of 1993—the Minimum Rates Adjustment 
application. In my view it would be inequitable for the 
Commission in the circumstances of this application to have 
deferred consideration of the $8.00 per week adjustment 
application to either generate a momentum for enterprise 
bargaining or to ensure that commitments to processing the 
Minimum Rates Adjustment exercise were delivered. 

The $8.00 per week adjustment is to apply from the 30 
March 1994. 

In the light of subsequent correspondence initiated by the 
respondents concerning 'absorption' under the Principle (op 
cit at 201) it is clearly die understanding of the Commission 
that the final expression of wage rates in the award will be 
the outcome of the determination of the Minimum Rates 
Adjustment application. 

The form in which the rates are to be expressed in the 
Award at this time with the Arbitrated Safety Net 
Adjustment increase being specifically identified makes this 
clear. This is the position the Commission understands the 
applicant union accepts and has acknowledged both in 
proceedings and by the terms of the schedule submitted to 
the Commission. Complex issues involving service pay and 
absorption cannot be addressed in isolation from considera- 
tion of all of the matters which will need to be considered 
when the award is restructed pursuant to application No. 967 
of 1993. The respondent's rights in this respect were 
recognised in these proceedings. 

The following order gives effect to this decision. 
Appearances: Ms S.M. Jackson appeared on behalf of the 

Union. 
Ms M. Kuhne appeared on behalf of the Minister for 

Health. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

The Honourable Minister for Health. 
No. 1588 A of 1993. 

Hospital Workers (Government) Award. 
No. 21 of 1966. 

CHIEF COMMISSIONER W.S. COLEMAN. 
31 May 1994. 

Order. 
HAVING heard Ms S.M. Jackson and later Mr D. Kelly on 
behalf of the Applicant and Ms M.A. Kuhne and later Ms 
M. Kaempf on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Workers (Government) Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 30th 
day of March 1994. 

It is understood that the application of the $8.00 
Arbitrated Safety Net Adjustment under this order will 
be the subject of consideration as to the "absorption" 
requirements of the Principle when application No. 967 
of 1993 which is before the Commission for the 
implementation of the Minimum Rates Adjustment 
process to this Award is determined. 

(Sgd.) W.S. COLEMAN, 
[L.S.I Chief Commissioner. 

Schedule. 
1. Clause 39.—Wages. Delete subclause (1) of this clause 

and insert the following in lieu thereof: 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the base 
rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly Rate 

$ 

Base ASNA 
Rate Payment 

Minimum 
Weekly 

Rate 

Hospital Wotker Level One 
Catpaik Attendant 
Cleaner 
Domestic 
Gardener (Other) 
Food Service Attendant 
Kitchen Attendant 
Laboratory Attendant 

(Grade 1) 
Laundry Worker 
Orderly/Cleaner (Perth 

Dental Hospital) 
Orderly (Other) 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Hospital Worker Level Two 
Animal House Attendant 

(Grade 1) 
Cafeteria Assistant (R.P.H.) 
Canteen Attendant (P.M.H.) 
Dental School Orderly 
Dry Cleaner 
First Laundryperson (Countiy 

Hospitals—where more 
than one employed) 

Gardener (only one em- 
ployed, P.D.H.) 

369JO 8.00 377JO 
374.10 8.0) 382.10 

378.00 8.00 386.00 

Gardener and Propagator 
(Sunset) 

House Parent (Mt. Henry, 
Bunbury, Albany) 

Hygiene Orderiy (no driv- 
ing—R.P.H.) 

Machinist (other including 
any alterations) 

Orderiy (handling patients) 
Senior Gardener (R.P.H.) 
Steward (Sunset, Swan- 

boume/Graylands) 
Theatre Assistant (1st year 

R.P.H.) 
Ward Assistant (P.M.H.) 
Washing Machine Hands (in- 

cluding Hydros) 
1st year of employment 
2nd year of employment 
3rd year of employment and 

thereafter 
Hospital Wotker Level Three 
All Purpose Orderiy 
Call Room Orderiy (R.P.H., 

P.M.H., Fremantle and 
S.C.G.H.) 

C.S.S.D. Assistant (1st year) 
C.S.S.D. Orderly (R.P.H. 1st 

year) 
Farm Assistant (Whitby Falls, 

Quo Vadis) 
Gardener and Propagator 

(M.H.S.) 
Gardener Herbicides 

(M.H.S.) 
Handyperson 
Hydrotherapy Attendant (1st 

year) 
Machinist (who cuts and fits) 
Menu Assistants 
Shaving Orderiy (R.PJH1., Fre- 

mantle) 
Theatre Assistant (Thereaf- 

ter—R.P.H.) 
Theatre Orderiy (1st year 

R.P.H., S.C.G.H., Osbome 
Park Hospital and Bicton 
Annexe) 

Theatre Orderiy (Fremantle 
Hospital, Princess Margaret 
Hospital, King Edward Me- 
morial Hospital and Perth 
Dental Hospital) 

Call Room Orderiy 
(K.E.M.H.) 

Birth Suite & Theatre Orderly 
(K.E.M.H.) 

1st year of employment 1 
2nd year of employment : 
3rd year of employment and 

thereafter : 
Hospital Worker Level Four 
Animal House Attendant 

(Grade 2) 
Cook (other) 
C.S.S.D. Assistant (Thereaf- 

ter) 
C.S.S.D. Orderiy (Thereaf- 

ter—R.P.H.) 
Dry Cleaner (Swanboume, 

Graylands) 
Hydrotherapy Attendant 

(Thereafter) 
Hygiene Orderiy (Driving— 

RJ>.H.) 
Laboratory Attendant 

(Grade 2) 
Theatre Orderly (Thereaf- 

ter—R.P.H., S.C.GJ1., 
Osbome Park and Bicton 
Annexe) 

1st year of employment 3 
2nd year of employment 3 
3rd year of employment and 

thereafter 3 
Hospital Worker Level Five 
Assistant Dining Room Su- 

pervisor (R.P.H.) 
Cook (only one employed) 
Driver (less than 3 tonnes) 
Central Linen Room Supervi- 

sor (R.P.H.) 
Deputy Head Orderly (other 

hospitals) 
Domestic Supervisor (Pyrton) 

374.60 8.00 382.60 
379.60 8.00 387.60 

383.80 8.00 391.80 

383.40 8.00 391.40 
388.00 8.00 396.00 

392.00 8.00 400.0) 

388.90 8.00 396.90 
393.40 8.00 401.40 

397.10 8.0) 405.10 
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Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ S S 

Head Gardener (Sunset, Man- 
jimup and Narrogin) 

Linen Services Supervisor 
(Fremantle and K.E.M.H.) 

Linen Room Supervisor 
(Heathcote and Lemnos) 

Linen Supervisor (Perth Den- 
tal Hospital) 

Programme Assistants Alco- 
hol and Drug Authority 

Trainee Food Supervisor 
(R.P.H,) 

Machinist Supervisor 
(Pyrton) 

Machinist Supervising 
Patients (Mental Health) 

Storeperson (Grade 1) 
1st year of employment 399.10 8.00 407.10 
2nd year of employment 403.90 8.00 411.90 
3rd year of employment and 

thereafter 408.30 8.00 416.30 
Hospital Worker Level Six 
Bus Driver (less than 25 pas- 

sengers) 
Driver (over 3 tonnes) 
Storeperson (Grade 2) 
Hairdresser 
1st year of employment 403.00 8.00 411.00 
2nd year of employment 406.40 8.00 414.40 
3rd year of employment and 

thereafter 409.80 8.00 417.80 
Hospital Worker Level Seven 
Bus Driver (over 25 passen- 

gers) 
Second Cook (other hospi- 

tals) 
Storeperson (Grade 3) 
Transport Officer (R.P.H.) 
1st year of employment 411.90 8.00 419.90 
2nd year of employment 416.80 8.00 424.80 
3rd year of employment and 

thereafter 421.00 8.00 429.00 
Hospital Worker Level Eight 
Assistant Supervisor Clean- 

ing Services (Swanboume/ 
Graylands) 

Cafeteria Supervisor 
(P.M.H.) 

Canteen Supervisor (P.M.H.) 
Carpenter (Fremantle, Mental 

Health) 
Cleaning Services Supervisor 
(K.E.M.H.) 
Deputy Head Orderly (Major 

Metropolitan Hospitals) 
Head Gardener (Kalgoorlie, 

Bunbury and Geraldton) 
Head Orderly (Perth Dental 

Hospital) 
Horticulturist 
Laundry Supervisor (Ger- 

aldton) 
Laundry Supervisor (P.M.H.) 
Pantry Supervisor (K.E.M.H.) 
Projectionist 
1st year of employment 427.70 8.00 435.70 
2nd year of employment 434.10 8.00 442.10 
3rd year of employment and 

thereafter 439.80 8.00 447.80 
Hospital Worker Level Nine 
Assistant Housekeeper (Fre- 

mantle) 
Bootmaker 
Butcher, where appointed as 

such 
Cafeteria Supervisor (R.P.H.) 
Cleaning Services Supervisor 

(Heathcote, Lemnos and 
Pyrton) 

Deputy Head Orderly 
(S.C.G.H.) 

Dining Room Supervisor 
(P.M.H., K.E.M.H. and 
R.P.H.) 

First Butcher 
First Cook (other hospitals) 
Head Orderly (Ml Henry) 
Housekeeper (Country Hospi- 

tals—under 20 beds) 
Head Gardener (P.M.H., Fre- 

mantle, S.CG.H. and 
K£.MJ1.) 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Rehabilitation Assistants 
(A.D.A.) 

Second Cook (R.P.H., 
S.C.G.H., Fremantle, 
P.M.H., K.E.M.H. and 
Graylands) 

Senior Food Service Atten- 
dant (Hospitals with less 
than 100 teds) 

1st year of employment 445.10 8.00 453.10 
2nd year of employment 451.10 8.00 459.10 
3rd year of employment and 

thereafter 457.00 8.00 465.00 
Hospital Worker Level Tin 
Assistant Housekeeper 

(S.C.G.H.) 
Cleaning Services Supervisor 

(Port Hedland) 
Head Orderly (K.E.M.H.) 
Housekeeper (Mt. Henry and 

Pyrton) 
Housekeeper (Country Hospi- 

tals—20 teds and over) 
Laundry Supervisor (Nar- 

rogin) 
Senior Food Service Atten- 

dant (Hospitals with 100 or 
more beds) 

Trades person Cook 
1st year of employment 454.80 8.00 462.80 
2nd year of employment 459.10 8.00 467.10 
3rd year of employment and 

thereafter 462.90 8.00 470.90 
Hospital Worker Level 

Eleven 
Chef (other hospitals) 
Head Orderly (P.M.H., Fre- 

mantle, Sunset and 
R.P.R.H.) 

Housekeeper (Olive Jones 
Nurses' Home) 

Housekeeper (Fremantle 
Hospital) 

Linen Room and Despatch 
Supervisor (Swanboume/ 
Graylands) 

Linen Services Supervisor 
(P.M.H.) 

Linen Supervisor (S.C.G.H.) 
1st year of employment 475.30 8.00 483.30 
2nd year of employment 481.50 8.00 489JO 
3rd year of employment and 

thereafter 487.70 8.00 495.70 
Hospital Worker Level 

Twelve 
Chef (R.P.H. and M.H.S.) 
1st year of employment 491.90 8.00 499.90 
2nd year of employment 498.20 8.00 506.20 
3td year of employment and 

thereafter 504.60 8.00 512.60 
Hospital Worker Level Thir- 

teen 
Head Orderly (S.C.G.H.) 
Orderly and Transport Serv- 

ices Co-ordinator 
1st year of employment 516 JO 8.00 524.80 
2nd year of employment 523.30 8.00 531.30 
3rd year of employment and 

thereafter 530.20 8.00 538.20 



LAUNDRY WORKERS' AWARD, 1981 
No. A 29 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Miscellaneous Workers' Union of Australia, WA 

Branch 
and 

Alsco Linen Service Pty Ltd, and Others 
No. 308 of 1993. 

COMMISSIONER C.B. PARKS. 
1 June 1994. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr P.G. Brunner on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Laundry Workers' Award, 1981 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning of 
the first pay period commencing on or after 3 March 
1994. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 7.—Wages: Delete paragraph (a) of subclause (1) 

of this clause and insert in lieu thereof— 
(a) Adult Employees 

Classification Base Relativity Supple- Award 
Rate to Trade- mentaiy Rate 

sperson Payment 
Laundry Employee 
Grade 1 $331.05 80% 8.00 $339.05 
Grade 2 $346.80 85% 8.00 $354.80 
Grade 3 $367.95 91% 8.00 $375.95 
Grade 4 $380.40 95% 8.00 $388.40 

THE MANUFACTURING CHEMISTS 
AWARD, 1976. 

No. R 3 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Delta West Ltd and Others. 

No. 275 of 1994. 
The Manufacturing Chemists Award, .1976. 

No. R 3 of 1976. 
COMMISSIONER S.A. KENNEDY. 

4 May 1994. 
Order. 

HAVING heard Mr W. Johnston on behalf of the applicant 
and Mr A. Tomlinson on behalf of respondents for whom 
warrants have been filed, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, do hereby order— 

That The Manufacturing Chemists Award, 1976 as 
amended be further varied in accordance with the 
following schedule with effect from the beginning of 
the first pay period on or after the 4th day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 7.—Wages: Delete subclause (1) of this clause and 

insert the following in lieu thereof: 
(1) Adult Employees: 

Base Safety Total 
Rate Net Award 

Adjustment Rate 
Per Week 

Qassifications $ $ $ 
(a) Extracts, Essences and Distillation 

First Class Plant Operative 371.15 8.00 379.15 
Second Class Plant Operative 
1st three months 344.60 8.00 352.60 
Thereafter 351.25 8.00 359.25 

(b) Galenicals, Patents, Medicines, 
Cordials, etc. 
First Class Factory Hands 330.05 8.00 338.05 
Factory Hands (Handling Corrosive 
Acids) 321.65 8.00 329.65 

(c) General Factory Hands 312.30 8.00 320.30 
The above rates include an amount for a Safety Net 

Adjustment of $8.00 awarded in accordance with the State 
Wage Decision 1993 which may be absorbed into over- 
award payments existing as at 4 April 1994. 

The award rate set out in this subclause, which includes 
the Safety Net Adjustment also set out in this subclause, 
shall be paid for ail purposes of the Award. 

MISCELLANEOUS WORKERS' (ACTIV 
FOUNDATION) AWARD No. A20 of 1980. 
SOCIAL TRAINERS AND ASSISTANT 

SUPERVISORS' (ACTIV FOUNDATION) AWARD 
No. A15 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Activ Foundation Inc. 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 
No. 431 of 1994. 

Activ Foundation Inc. 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 432 of 1994. 

COMMISSIONER C.B. PARKS. 
1 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission are two 
applications made by the Activ Foundation Inc. which 
respectively seek to amend the Miscellaneous Workers' 
(Activ Foundation) Award and the Social Trainers and 
Assistant Supervisors' (Activ Foundation) Award. By 
agreement between the parties, they have been heard jointly. 
Save for the level of shift loading to be expressed in Clause 
8.—Shift Work, and Clause 21.—Shift Work, of the 
respective awards, the parties are agreed upon various 
amendments they say ought be reflected within the two 
awards. Both parties expressed reservations in relation to the 
operation of the clauses they have drafted to provide short 
leave and bereavement leave in each of the awards. Their 
concern focussed upon how each may be effected by the 
operation of the Minimum Conditions of Employment Act 
1993.The Miscellaneous Workers' (Activ Foundation) 
Award presently prescribes at Clause 8(l)(a)— 

"The loading on the ordinary rates of pay for an 
afternoon or night shift on (sic) eight hours worked in 
ordinary hours shall be $11.66." 
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In the case of the Social Trainers and Assistant 
Supervisors' (Activ Foundation) Award it currently pre- 
scribes, at Clause 21(l)(a)— 

"The loading on the ordinary rates of pay for an 
afternoon or night shift of eight hours shall be $11.38 
or part thereof." 

Both of the foregoing paragraphs the applicant seeks to 
replace with the foUowing— 

"(a) The loading on the ordinary rates of pay for an 
afternoon or night shift shall be $1.46 per hour or 
part thereof." 

It is agreed by the respondent Union that the relevant 
paragraph (a) of each shift work provision be amended to 
reflect the phraseology expressed in the claim of the 
applicant. However, the Union answers that the rate per hour 
expressed should appropriately be $1.53. 

Both parties are agreed that there is need to amend the 
shift work provisions to express the loading as an hourly 
rate. Such, they have explained, is a necessary consequence 
of other amendments they have agreed upon which result in 
varying periods of ordinary hours being rostered to 
constitute shifts. It is agreed between the parties that the 
level of shift loading expressed in the Social Trainers and 
Assistant Supervisors' (Activ Foundation) Award is out- 
dated and ought to have previously been adjusted to reflect 
that of the Miscellaneous Workers' (Activ Foundation) 
Award, that is, $11.66. Thus the parties say that both awards 
should be viewed as expressing this rate which, in turn, they 
say should be converted to an hourly rate. Although both 
parties agree in concept that $11.66 ought to be converted 
to an hourly rate, they are unable to agree upon the 
mathematical formula appropriate to their purpose. 

It is common ground that in the past, shifts to which the 
loading has applied have usually been constituted by 8 
ordinary hours of work. The prescribed average 38 ordinary 
hour week has been achieved by an employee accumulating, 
for each 40 hours, that is five shifts worked, a period of 2 
hours from each week which then accrued towards taking 
what is described by both of the awards as an ' 'Accrued Day 
Off". Such a day is defined in each award to mean "....the 
paid day(s) off accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed....". The 
system of ordinary hours operated by the applicant employer 
has meant that an employee worked 40 ordinary hours per 
week and received the weekly wage prescribed for a 38 hour 
week, plus any prescribed shift loadings. 

It is submitted by the applicant employer that, pursuant 
to both the awards, its employees have been entitled to a 
loading prescribed as a rate per shift of ".... eight (ordinary) 
hours worked". Therefore, when less than that period is 
worked, the loading applies pro rate. Thus says the 
applicant, the full 8 hour shift loading of $11.66 represents 
$1.46 for each ordinary hour worked on a shift basis. The 
proposed system of ordinary hours means that the notional 
38 ordinary hour week is achieved by working 76 hours each 
fortnight and not 80 hours as currently prescribed. Conse- 
quently, because the actual ordinary hours to be worked in 
each fortnight do not exceed the equivalent of two 38 hour 
weeks, and full payment for all those hours will be received 
via the prescribed weekly wage, there will be no continua- 
tion of any hours being accumulated and later taken as an 
Accrued Day Off. 

The respondent Union, on the other hand, says that 
notwithstanding the $11.66 shift loading has applied to an 
8 ordinary hour shift, it has in concept, always related to the 
notional 38 ordinary hour week. Thus an employee has been 
entitled to $58.30 for each such week. The effect of the new 
hours arrangement is the working of a 76 ordinary hours 
fortnight and therefore the direct equivalent of two actual 
weeks of 38 ordinary hours. Therefore, says the respondent, 
what applied to the notional should be retained for the direct 
quivalent. A result which the respondent says will be 
achieved by prescribing a shift loading per hour at the rate 
of $1.53. 

In support of its argument, the Union also submits that 
the Miscellaneous Workers' (Activ Foundation) Award and 

the Social Trainers and Assistant Supervisors' (Activ 
Foundation) Award were each previously and respectively 
known as the Miscellaneous Workers' (Slow Learning 
Children's Group) Award and the Social Trainers (Slow 
Learning Children's Group) Award. As a consequence, they 
have a nexus with the Public Service Award 1992 (73 WAIG 
302) wherein, at Schedule J—Shift Work Allowance, it is 
prescribed that—"A Shift Work Allowance of $ 11.66 is 
payable for each afternoon or night shift of seven and one 
half (7.5) hours worked". Such is significant, according to 
the Union, because it also provides an allowance per shift 
at the rate of $11.66 and does so in relation to a shift period 
which is less than 8 ordinary hours. The overall value of the 
shift work allowance in any week is therefore also $58.30. 
It is this level which should be retained and to achieve that 
requires that the rate be set at $1.53 pjer ordinary hour 
worked as claimed. 

When responding to the assertion by the Union that the 
awards under review have a nexus with the Public Service 
Award 1992, the applicant's representative did not expressly 
deny the existence of a nexus but said that he is unaware of 
any such nexus. 

The unions claim that a nexus exists is an unsupported 
assertion from the bar table which I am not prepared to 
accept. However had such been adequately evidenced before 
the Commission it is not a relevant consideration because 
a nexus no longer provides justification for the amendment 
of an award, according to the terms of the State Wage 
Principles. 

Both parties have approached the applications on the basis 
that, in principle, they seek to retain the basic intent of the 
existing shift loading provisions. In order to achieve that end 
it is necessary to consider the provisions of each award in 
greater detail than was done by the parties. Firstly, the thrust 
of the applicant's argument was that the shift rate of $11.66 
per shift, because it relates to an eight hour shift, is 
convertible to an hourly rate and payable pro rate according 
to the hours worked on a shift. That may be so pursuant to 
Clause 8(1 )(a) of the Miscellaneous Workers' (Activ 
Foundation) Award, but such is not the entitlement 
expressed within the Social Trainers and Assistant Supervi- 
sors' (Activ Foundation) Award. At Clause 21(l)(a) of this 
award, the shift loading is prescribed as payable per shift of 
eight hours or part thereof. Therefore the prescribed level of 
loading is not to be applied pro rate where a lesser number 
than 8 ordinary hours is worked. In effect, the newly agreed 
rate of $11.66 for this award is a guaranteed rate per shift. 
A closer consideration of the Miscellaneous Workers' 
(Activ Foundation) Award reveals that Clause 30.— 
Payment of Wages, at subclause (4), prescribes as follows— 

"(4) An employee shall be paid for accumulated day(s) 
off at the rate, including penalties, at which it was 
accumulated." 

(emphasis added) 
The accumulation referred to in the foregoing subclause 

is the two hours of each week which accrues pursuant to the 
ordinary hours of work arrangement allowable pursuant to 
Clause 6(1 )(c) of this award, being that which the applicant 
employer has observed in the past. Those same two hours, 
having been worked as part of a shift, were on the face of 
clause 8(1 )(a), required to be compensated loading-wise at 
the time they occurred, that is, by the $11.66 for an 8 
ordinary hour shift. In effect, each of the two hours attract 
the equivalent of $1.46 per hour. The words which I have 
emphasised (supra) in Clause 30(4) require that the 
"penalties", which in my view includes a shift loading, be 
paid on the two hours when observed as part of an accrued 
day off. The end result is therefore that those two hours 
attract a double loading. That seems as unusual result, 
however the provisions considered are not ambiguous. I am 
therefore led to conclude that this award presently prescribes 
a benefit arising directly from the shift loading which 
provides a greater recompense than the express $11.66. 
Thus, if such is averaged over the present 40 ordinary hours 
it would result in an hourly rate greater than $1.46. 
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I am satisfied from my analysis of the two awards that the 
actual employee entitlement which arises from working 
afternoon or night shifts where 8 or less ordinary hours have 
been worked, in the case of one award is not less than $11.66 
per shift and for the other is just marginally less. It appears 
from the various amendments which die parties have agreed 
upon that, in relation to the working of ordinary hours and 
shift work, particularly the terms of the shift work loading 
provision, they intend the two awards to operate with the 
same effect in the future. That is not achievable by a direct 
conversion because of the differences between the awards 
which are highlighted in these reasons. It is therefore my 
view that the equitable resolution is to now prescribe the 
shift loading as an hourly rate of $1.53. 

The final matter for attention is the possible effect of the 
Minimum Conditions of Employment Act 1993 upon the 
practical operation of the provisions the parties have 
formulated to provide three days of leave which an 
employee may access, either in relation to a bereavement, 
or for any other sufficient cause shown to the employer. The 
parties are concerned that the wording presently agreed 
between them may, because of the operation of the 
Minimum Conditions of Employment Act 1993, wrongly 
compound upon the level of benefit intended by them. 
Section 5 of the aforementioned Act declares that the 
minimum conditions contained therein apply to all employ- 
ees and employers and are to be applied in any award, and 
where a relevant provision exists in the award which is less 
favourable, the award provision has no effect. At s.27 of the 
Act there is prescribed a right to a two day period of 
bereavement leave in relation to the death of specified 
persons. Thus, pursuant to the legislation, whenever the 
death of such a person occurs an employee is entitled to a 
two day period of leave whereas, pursuant to the proposed 
award provisions, the three days of leave allowed in each 
year to cover both bereavement and absence for other 
sufficient cause (short leave), could be exhausted. However, 
that is less beneficial than is provided by the Act and 
therefore the Act would prevail. That is, a further period of 
leave is to be allowed for any subsequent bereavement. 

The parties have expressed concern that their proposed 
clause may operate so as to provide a windfall benefit. 
Potential for such to occur exists in relation to short leave 
when such leave is the first allowed in a calendar year. In 
that circumstance it can not be offset against the right to 
subsequent bereavement leave whereas the right to offset is 
a condition upon which short leave was to be allowed. 

The parties have not asked the Commission to decide 
what should be the terms of the short leave and bereavement 
leave clause, but they have proffered suggestions and sought 
guidance to overcome the difficulty they have identified. On 
that basis the Commission will include a recommended 
re-draft of subclauses (1) for the newly titled clauses 
15.—Short/Bereavement Leave, and 11.—Short/Bereave- 
ment Leave, of the Miscellaneous Workers' (Activ Founda- 
tion) Award and the Social Trainers and Assistant Supervi- 
sors' (Activ Foundation) Award, respectively, in the 
Minutes of Proposed Order to issue for the two applications. 
Before Speaking to the Minutes is undertaken, die parties 
will be given the opportunity to be heard in relation to the 
recommended subclauses (1), should such a request be made 
to the Commission. 

Appearances: Mr G.L. Bums appeared on behalf of the 
applicant. 

Ms S. Ellery appeared on behalf of the the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Activ Foundation Inc 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 431 of 1994. 

COMMISSIONER C.B. PARKS. 
2 June 1994. 

Order. 
HAVING heard Mr G.L. Bums on behalf of the Applicant 
and Ms S. Ellery on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Miscellaneous Workers' (Activ Founda- 
tion) Award be varied in accordance with the following 
Schedule and such variation shall have effect from 
1 October 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

"15. Bereavement Leave" of this clause and insert in lieu 
thereof— 

15. Short/Bereavement Leave 
2. Clause 4.—Definitions: Delete subclause (9) of this 

clause. 
3. Clause 6.—Hours: Delete this clause and insert in lieu 

thereof— 
6.—Hours. 

(1) The ordinary working hours shall be 76 hours per 
fortnight. 

(2) The ordinary hours of work shall be rostered over 
not more than ten shifts per fortnight. 

(3) Not more than six consecutive shifts shall be 
worked in any roster period. 

(4) (a) The minimum shift length will be 4 hours for 
full-time employees and 3 hours for part-time 
employees. 

(b) The maximum shift length shall be 10 hours. 
(5) Each employee shall be given at least a ten hour 

break between finishing the previous shift and 
commencing his/her next shift 

(6) (a) The provisions of this paragraph apply to day 
employees. 

(i) The ordinary hours of duty for employ- 
ees employed in the vocational area 
shall be worked between the hours of 
7.00 am and 6.00 pm. 

The actual hours worked by voca- 
tional area employees shall be 8.00 am 
to 4.00 pm unless the Western Austra- 
lian Industrial Relations Commission, 
pursuant to Section 44 of the Industrial 
Relations Act 1979, orders hours, within 
the spread of hours specified in this 
subclause, to be the hours actually 
worked. 

(ii) The ordinary hours of duty for a 
Gardener shall be between the hours of 
6.00 am and 5.00 pm. 

(iii) The ordinary hours of duty for all other 
employees shall be between the hours of 
6.00 am and 6.00 pm. 
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(b) The provisions of this paragraph apply to 
shift employees. 

Subject to subclause (1) of this clause the 
ordinary hours of duty for an employee 
working shift work shall be determined by a 
roster. The provisions of such roster shall not 
be altered without the agreement of the 
parties, or in default, by Order of the 
Commission. 

(7) No employee shall be compelled to work more 
than five hours without a meal break. 

(8) The ordinary hours of duty shall include a meal 
break which shall not be less than 30 minutes, and 
not be counted as time worked. 

Provided that where an employee is called on 
duty during a meal break, the period worked shall 
be counted in the ordinary hours of duty. 

(9) A morning tea break shall be provided by the 
employer. The time allowed for such break shall 
not exceed 10 minutes, shall be taken when 
convenient to the employer and be without 
deduction of pay for such time. 

(10) An employee's work shall be so arranged that 
there is at least a 10 hour break between the 
completion of work on one day, and the com- 
mencement of work on the next day. 

(11) Weekend work: 
(a) An employee, other than a house supervisor 

or house manager, shall be paid for ordinary 
hours worked between midnight on Friday 
and midnight on Sunday at the rate of time 
and one half. 

(b) The rates prescribed herein shall be in 
substitution for and not cumulative on the 
rates prescribed on Clause 8.—Shift Work, 
of this award. 

(12) Any significant changes in rostering arrangements 
will be implemented in the following manner: 
(a) The proposed roster variations for each site 

or subsite shall be explained to the employ- 
ees concerned and to the Union who will 
consider them. 

(b) The affected parties (ie site management, 
employees and the Union) will then consult 
with each other with a view to agreeing to the 
proposed roster. 

(c) Where agreement cannot be reached, the 
issues will be referred to the Western 
Australian Industrial Relations Commission 
for conciliation and, if necessary, arbitration. 

4. Clause 7.—Overtime: Delete subclause (9) of this 
clause and insert in lieu thereof— 

(9) Overtime rates prescribed by this clause shall not 
apply until after the ordinary rostered hours 
worked on that day. 

5. Clause 8.—Shift Work: Delete paragraph (a) of 
subclause (1) of this clause and insert in lieu thereof— 

(a) The loading on the ordinary rates of pay for an 
afternoon or night shift shall be $1.53 per hour or 
part thereof. 

6. Clause 10.—Higher Duties: Delete subclause (3) of this 
clause. 

7. Clause 12.—Holidays and Annual Leave: 
A. Delete paragraphs (c) and (d) of subclause (2) of 

this clause. 
B. Delete subclause (14) of this clause. 

8. Clause 13.—Sick Leave: Delete subclauses (14) and 
(15) of this clause and renumber subclause (16) to read (14). 

9. Clause 15.—Bereavement Leave: Delete this clause 
and insert in lieu thereof— 

15.—Short/Bereavement Leave 
(1) (a) Subject to paragraph (b) hereof the employer 

may upon sufficient cause being shown, 
grant an employee leave of absence not 
exceeding two consecutive working days, but 
any leave of absence granted pursuant to this 
paragraph shall not exceed, in the aggregate, 
three working days in any one calendar year, 

(b) Where an employee qualifies for bereave- 
ment leave pursuant to s.27 of the Minimum 
Conditions of Employment Act 1993 and the 
employee takes such leave, the three day 
period of leave prescribed in paragraph (a) 
hereof, or where such aggregate period of 
leave has been partially used by the em- 
ployee the remaining balance thereof, shall 
be reduced by the period of bereavement 
leave taken pursuant to s.27 of the aforemen- 
tioned Act; 

Provided that where, as a consequence of 
an employee having taken short leave in a 
calendar year, any bereavement leave subse- 
quently taken in that calendar year exceeds 
the balance of the aggregate leave available 
to such employee pursuant to paragraph (a) 
hereof, the amount by which the bereavement 
leave taken so exceeds that balance of leave 
may be deducted by the employer from the 
aggregate of leave prescribed for the next 
following calendar year. 

(2) The provisions of this clause shall apply to 
part-time employees in the same proportion as the 
hours normally worked bear to a full-time em- 
ployee. 

(3) This clause shall not apply to House Supervisor 
and House Manager or to employees not em- 
ployed in Residential Services. 

10. Clause 16.—Long Service Leave: Delete subclause 
(4) of this clause and renumber subclauses (5) and (6) to read 
(4) and (5). 

11. Clause 29.—Special Rates and Provisions: Add after 
subclause (5), the following new subclause— 

(6) Residential Services employees employed pursu- 
ant to this award shall be entitled to apply for up 
to five days leave without pay in each calendar 
year subject to operational requirements. The 
leave referred to in this subclause may be taken 
in single days. 

12. Clause 39.—Trade Union Training Leave: Delete 
paragraph (b) of subclause (3) of this clause and insert in lieu 
thereof— 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

13. Clause 41.—Continuity of Entitlements: Delete 
paragraph (b) of subclause (3) of this clause and insert in lieu 
thereof— 

(b) Pro rata payment for long service leave or annual 
leave shall not be made by the former employer 
to the employee in respect of the entitlement 
accrued to the date on which the employee ceased 
to be employed by the former employer where the 
employee remains employed at the establishment. 
Such accrued or accniing entitlement shall be the 
liability of the new employer. 

14. Clause 42.—House Supervisors and House Managers: 
Add after "(E)—WAGES", the following— 

(F)—Bereavement Leave 
(1) An employee shall, on the death of a wife, 

husband, defacto wife or defacto husband, father, 
father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild be entitled on notice, of 
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leave up to and including the day of the funeral 
of such relation and such leave shall be without 
deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. 

(2) Proof of such deaths shall be furnished by the 
employee to the satisfaction of the employer. 

(3) Provided that payment in respect of bereavement 
leave is to be made only where the employee 
otherwise would have been on duty and shall not 
be granted in any case where the employee 
concerned would have been off duty in accordance 
with his/her roster, or on long service leave, 
annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

(4) The provisions of this clause shall be available for 
use by the employee where leave is necessary on 
compassionate grounds. 

(5) An employee shall not be entitled to claim 
payment for bereavement leave on a day when that 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) 
and (2) of Clause 6.—Hours, of this award. 

(6) An employee, whilst on bereavement leave pre- 
scribed by this clause shall continue to accrue an 
entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 6.—Hours, of 
this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Activ Foundation Inc 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 432 of 1994. 

COMMISSIONER C.B. PARKS. 
2 June 1994. 

Order. 
HAVING heard Mr G.L. Bums on behalf of the Applicant 
and Ms S. Ellery on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Social Trainers and Assistant Supervisors' 
(Activ Foundation) Award be varied in accordance 
with the following Schedule and such variation shall 
have effect from 1 October 1993. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

"11. Short Leave" of this clause and insert in lieu thereof— 
11. Short/Bereavement Leave 

2. Clause 5.—Definitions: Delete subclause (7) of this 
clause. 

3. Clause 7.—Hours of Duty: Delete this clause and insert 
in lieu thereof— 

7.—Hours of Duty. 
(1) The ordinary working hours shall be 76 hours per 

fortnight. 
(2) The ordinary hours of work shall be rostered over 

not more than ten shifts per fortnight. 

(3) Not more than six consecutive shifts shall be 
worked in any roster period. 

(4) (a) The minimum shift length will be 4 hours for 
full-time employees and 3 hours for part-time 
employees. 

(b) The maximum shift length for shift other 
than those referred to in Clause 9.—General 
Conditions, subclause (1) of this award shall 
be 10 hours. 

(5) Each employee shall be given at least a ten hour 
break between finishing the previous shift and 
commencing his/her next shift. 

(6) (a) The ordinary hours of duty for employees 
employed in Employment Services or Com- 
munity Access Centres shall be worked 
between 7.00 am and 6.00 pm. 

(b) The actual hours worked by Employment 
Services or Community Access Centre em- 
ployees shall be 8.00 am to 4.00 pm unless 
the Western Australian Industrial Relations 
Commission, pursuant to Section 44 of the 
Industrial Relations Act 1979, orders hours, 
within the spread of hours specified in this 
subclause, to be the hours actually worked. 

The following provisions apply only to 
Assistant Supervisors: 

(7) (a) No employee shall be compelled to work 
more than five hours without a meal break. 

(b) The ordinary hours of duty shall include a 
meal break which shall not be less than 30 
minutes, and not be counted as time worked. 

Provided that where an employee is called 
on duty during a meal time, the period 
worked shall be counted in the ordinary hours 
of duty. 

(c) A morning tea break shall be provided by the 
employer. The time allowed for such a break 
shall not exceed ten minutes, shall be taken 
when convenient to the employer and be 
without deduction of pay for such time. 

(8) Any significant changes in rostering arrangements 
will be implemented in the following manner. 
(a) The proposed roster variations for each site 

or subsite shall be explained to the employ- 
ees concerned and to the Union who will 
consider them. 

(b) The affected parties (ie site management, 
employees and the Union) will then consult 
with each other with a view to agreeing to the 
proposed roster. 

(c) Where agreement cannot be reached, the 
issues will be referred to the Western 
Australian Industrial Relations Commission 
for concOiation and, if necessary, arbitration. 

4. Clause 8.—Overtime: Delete subclause (10) of this 
clause and insert in lieu thereof— 

(10) Overtime rates prescribed by this clause shall not 
apply until after the ordinary rostered hours 
worked on that day. 

5. Clause 9.—General Conditions: 
A. Delete subclause (2) of this clause and insert in 

lieu thereof— 
(2) (a) An allowance of 34 cents per hour or 

part thereof shall be paid to employees 
who are place in charge of a unit during 
the off shift period of the Senior Social 
Trainer. 

(b) An allowance of 81 cents per hour or 
part thereof shall be paid to employees 
who are placed in charge of a unit of 25 
and under bed capacity during the off 
shift period of the Hostel Manager. 



(c) An allowance of 101 cents per hour or 
part thereof shall be paid to employees 
who are placed in charge of a unit of 26 
and over ted capacity during the off 
shift period of the Hostel Manager. 

(d) No unit shall operate without an em- 
ployee being responsible for such unit 
as a relieving employee during the off 
shift period of the Senior Trainer or 
Hostel Supervisor. 

B. Add after subclause (2) the following new 
subclause— 
(3) Social Trainers employed pursuant to this 

award shall be entitled, on application, to up 
to 5 days leave without pay in each calendar 
year subject to operational requirements. The 
leave referred to in this subclause may be 
taken in single days. 

6. Clause 10.—Holidays and Annual Leave: Delete this 
clause and insert in lieu thereof— 

10.—Holidays and Annual Leave. 
(1) The following days or the day observed in lieu 

thereof shall be allowed as holidays with pay: 
(a) New Year's Day, Australia Day, Good 

Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 

(b) Such days as specified as Public Service 
Holidays pursuant to Section 59 of the Public 
Service Act 1978. 

(2) (a) When any of the days observed as a holiday 
in this clause fall during a period of annual 
leave the holiday or holidays shall be 
observed on the next succeeding work day of 
days as the case may be after completion of 
that annual leave. 

(b) When any of the days observed as a holiday 
as prescribed in this clause fall on a day when 
a shift worker is rostered off duty and the 
employee has not been required to work on 
that day he/she shall be paid as if the day was 
an ordinary working day or if the employer 
agrees be allowed to take a day's holiday in 
lieu of the holiday at a time mutually 
acceptable to the employer and the employee. 

(3) (a) Any employee, subject to paragraph (b) of this 
subclause, who is required to work in the day 
observed as a holiday as prescribed in this 
clause in his normal hour of labour or ordinary 
hours in the case of shift worker shall be paid 
for the time worked at the rate of double time 
and one-half or if the employer agrees, be paid 
for time worked at the rate of time and one-half 
and in addition be allowed to observe the 
holiday on a day mutually acceptable to the 
employer and the employee. 

(b) (i) An employee who is instructed by 
his/her employer to hold himself/herself 
on-call in accordance with the provi- 
sions of subclause (9) of Clause 8.— 
Overtime, of this award on a day 
observed as a public holiday during 
his/her normal hours of labour or his/her 
ordinary hours in the case of a shift 
worker shall be allowed to observe that 
holiday on a day mutually acceptable to 
the employer and the employee. 

(ii) An employee who is holding himself/ 
herself on-call during the period speci- 
fied in the preceding paragraph in 
accordance with subclause (9) of Clause 
8.—Overtime, of this award shall be 
paid for any time worked during the 
period at the rate of time and one-half 
in accordance with the provisions of 

subclause (8) of Clause 8.—Overtime, 
of this award. 

(c) An employee who is required to work on a 
public holiday outside the hours referred to 
in paragraph (a) hereof shall be paid in 
accordance with paragraph (b) of subclause 
(2) of Clause 8.—Overtime, of this award. 

(4) (a) Except as hereinafter provided a period of 
four consecutive week's leave shall be 
allowed to an employee by the employer after 
each period of 12 months' continuous service 
with the employer. 

(b) Such annual leave may be rostered at the 
employer's discretion provided that where an 
employee makes application for annual leave 
the employer shall not unreasonably oppose 
such application. 

(5) (a) The employee shall be paid for any period of 
annual leave prescribed by this clause at the 
ordinary rate of wage, and in the case of shift 
workers that rate of wage shall include the 
shift and weekend penalties the employee 
would have received had the employee not 
proceeded on annual leave. Where it is not 
possible to calculate the shift and weekend 
penalties the employee would have received, 
the employee shall be paid at the rate of the 
average of such payments made each week 
over die four weeks prior to taking leave. 

(b) An employee whose employment terminates 
after he/she has completed a 12 monthly 
qualifying period and who has not been 
allowed the leave prescribed under this 
clause in respect of that qualifying period 
shall be given payment as prescribed in 
subclause (5) and (10) of this clause in lieu 
of that leave or, in a case to which subclause 
(9) of this clause applies, in lieu of so much 
of that leave as has not been allowed unless: 

(i) he/she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he/she has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(6) By mutual agreement, an employee may be 
allowed to take the annual leave prescribed by this 
clause before the completion of 12 months' 
continuous service as prescribed by subclause (4) 
of this clause. 

(7) (a) If after one month's continuous service in 
any qualifying 12 monthly period an em- 
ployee leaves his/her employment or his/her 
employment is terminated by the employer 
through no fault of the employee, the 
employee shall be paid 2.92 hours' pay, or in 
the case of employees provided for in 
subclause (8) of this clause 3.65 hours' pay, 
at his/her ordinary rate of wage as prescribed 
in subclause (2) of this clause in respect of 
each completed week of continuous service. 

(b) The rate prescribed in subclause (3) hereof 
shall be paid in lieu of the amounts to which 
an employee may be entitled pursuant to 
Clause 21.—Shift Work, of this award. 

(c) If the services of an employee terminate and 
the employee has taken a period of leave in 
accordance with subclause (6) of this clause 
and if the period of leave so taken exceeds 
that which would become due pursuant to 
paragraph (a) of this subclause the employee, 
shall be liable to pay the amount representing 
the difference between the amount received 
by him/her for the period of leave taken in 
accordance with subclause (6) of this clause 
and the amount which would have accrued in 



accordance with paragraph (a) of this sub- 
clause. The employer may deduct this 
amount from moneys due to the employee by 
reason of the other provisions of this award 
at the time of termination. 

(8) Shift workers who are rostered to work their 
ordinary hours on Sundays and/or public holidays 
during a qualifying period of employment for 
annual leave purposes shall be entitled to receive 
additional annual leave as follows: 
(a) if 35 ordinary shifts on such days have been 

worked—one week; and 
(b) if less than 35 ordinary shifts on such days 

have been worked the employee shall be 
entitled to have one additional day's leave for 
each seven ordinary shifts so worked, pro- 
vided that the maximum additional leave 
shall not exceed five working days. 

(9) (a) The annual leave prescribed in this clause 
may be taken in two portions provided that 
no portion shall be less than two consecutive 
weeks. 

(b) Except where by agreement between the 
employee and the employer annual leave 
days may be taken— 

(i) as a single day absence; or 
(ii) in a portion of one week made up of five 

consecutive days. 
(10) (a) When an employee, other than a shift 

employee, proceeds on annual leave, he/she 
shall be paid a loading of 17.5 per cent of 
his/her ordinary wage for four weeks at the 
time of taking such leave. If an employee 
takes annual leave in two or more periods 
he/she shall be paid l/20th of the loading for 
each day of leave he/she takes at the time of 
taking each period of his/her leave. 

(b) When a shift employee, other than a shift 
employee who qualifies for additional leave 
under subclause (8) of this clause, proceeds on 
annual leave he/she shall be paid a loading of 
either 17.5 per cent of his/her ordinaty wage for 
four weeks or an amount equivalent to the shift 
and weekend penalties the employee would 
have received if he/she had not proceeded on 
annual leave, whichever amount is the greater. 
If an employee takes annual leave in two 
periods he/she shall be paid l/20th of the 
loading for each day of leave he/she takes or an 
amount equivalent to the shift and weekend 
penalties he/she would have received if he/she 
had not proceeded on annual leave. Payment 
shall be made at the time of taking each period 
of his/her leave. 

(c) When a shift employee, who qualifies for 
additional leave under subclause (8) of this 
clause proceeds on annual leave he/she shaU 
be paid a loading of either 20 per cent of 
his/her ordinary wage for five weeks or an 
amount equal to die shift and weekend 
penalties the employee would have received 
if he/she had not proceeded on annual leave, 
whichever amount is greater. 

(d) The loadings referred to in this subclause 
shall be paid at the time the employee takes 
his/her leave and where the employee takes 
annual leave in two periods he/she shall be 
paid l/20th of the loading (or l/25th of the 
loading in the case of a shift employee 
referred to in paragraph (c) hereof) for each 
day of leave taken or an amount equivalent 
to the shift and weekend penalties he/she 
would have received if he/she had not 
proceeded on annual leave. 

(e) The 17.5 per cent loading prescribed in this 
subclause shall not apply to proportionate 
annual leave on termination. 

(11) Any annual leave entitlement as at 4 October 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

(12) The provisions of this clause shall not apply to 
casual employees. 

(13) In addition to the annual leave prescribed in 
subclause (1) of this clause, employees employed 
as Community Access Co-ordinators shall be 
allowed an additional two weeks paid leave. The 
loading prescribed in subclause (11) of this clause 
shall not be applied to such leave. 

(14) Annual leave shall not accrue during absence on 
leave without pay or absence on workers' com- 
pensation in excess of one calendar month. 

7. Clause 11.—Short Leave: 
A. Delete the number and title of this clause and 

insert in lieu thereof— 
11.—Short/Bereavement Leave. 

B. Delete subclauses (1) and (2) of this clause and 
insert in lieu thereof— 
(1) (a) Subject to paragraph (b) hereof the 

employer may upon sufficient cause 
being shown, grant an employee leave 
of absence not exceeding two consecu- 
tive working days, but any leave of 
absence granted pursuant to this para- 
graph shall not exceed, in the aggregate, 
three working days in any one calendar 
year. 

(b) Where an employee qualifies for be- 
reavement leave pursuant to s.27 of the 
Minimum Conditions of Employment 
Act 1993 and the employee takes such 
leave, the three day period of leave 
prescribed in paragraph (a) hereof, or 
where such aggregate period of leave 
has been partially used by the employee 
the remaining balance thereof, shall be 
reduced by the period of bereavement 
leave taken pursuant to s.27 of the 
aforementioned Act; 

Provided that where, as a conse- 
quence of an employee having taken 
short leave in a calendar year, any 
bereavement leave subsequently taken 
in that calendar year exceeds die bal- 
ance of the aggregate leave available to 
such employee pursuant to paragraph 
(a) hereof, the amount by which die 
bereavement leave taken so exceeds that 
balance of leave may Ire deducted by the 
employer from the aggregate of leave 
prescribed for the next following calen- 
dar year. 

(2) The provisions of this clause shall apply to 
part-time employees employed in Residen- 
tial Services only, in the same proportion as 
the hours normally worked bear to a full-time 
employee. 

8. Clause 12.—Sick Leave: Delete subclauses (13) and 
(14) of this clause and renumber subclauses (15), (16) and 
(17) to read (13), (14) and (15). 

9. Clause 14.—Long Service Leave: Delete subclause (9) 
of this clause and renumber subclauses (10) and (11) to read 
(9) and (10). 

10. Clause 21.—Shift Work: Delete paragraph (a) of 
subclause (1) of this clause and insert in lieu thereof— 

(a) The loading on the ordinary rates of pay for an 
afternoon or night shift shall be $1.53 per hour or 
part thereof. 
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11. Clause 25.—Part-Time Employees: 
A. Delete subclause (3) of this clause and insert in 

lieu thereof— 
(3) With the exception of employees employed 

in Residential Services, part-time employ- 
ment shall not count as qualifying service for 
short leave. 

B. Delete subclause (8) of this clause and renumber 
subclause (9) to read (8). 

12. Clause 30.—Study Leave: Delete this clause and 
insert in lieu thereof— 

The provisions applicable to wages employees of the 
State Government from time to time shall apply to 
employees covered by this award who wish to study for 
an approved qualification. 

13. Clause 35.—Trade Union Training Leave: Delete 
paragraph (b) of subclause (3) of this clause and insert in lieu 
thereof— 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu 
of that day will not be granted. 

14. Clause 38.—Continuity of Entitlements: Delete 
paragraph (b) of subclause (3) of this clause and insert in lieu 
thereof— 

(b) Pro rata payment for long service leave or annual 
leave shall not be made by the former employer 
to the employee in respect of the entitlement 
accrued to the date on v/hich the employee ceased 
to be employed by the former employer where the 
employee remains employed at the establishment. 
Such accrued or accruing entitlement shall be the 
liability of the new employer. 

THE ROCK LOBSTER AND PRAWN PROCESSING 
AWARD 1978. 

No. R 24 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Markwell Ross Fisheries Pty Ltd and Others. 

No. 276 of 1994. 
Die Rock Lobster and Prawn Processing Award 1978 

No. R 24 of 1977. 
COMMISSIONER S.A. KENNEDY. 

4 May 1994. 
Order. 

HAVING heard Mr W. Johnston on behalf of the applicant 
union and Mr A. Tomlinson on behalf of MG Kailis Gulf 
Fisheries and there being no appearance by or on behalf of 
any other respondent, now therefore, I the undersigned 
pursuant to the powers conferred by the Industrie Relations 
Act 1979, do hereby order— 

That The Rock Lobster and Prawn Processing Award 
1978 as amended be further varied in accordance with 
the following schedule with effect from the beginning 
of the first pay period commencing on or after the 4th 
day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 7.—Wages: Delete subclause (1) of this clause and 

insert the following in lieu thereof: 
(1) Adult Employees: 

Base Safety Total 
Rate Net Award Adjustment Rate 

Per Week 
Gassifications $ $ $ 

(a) Grader  325.95 8.00 333.95 
(b) Process Employee  312.30 8.00 320.30 

The above rates include an amount for a Safety Net 
Adjustment of $8.00 awarded in accordance with the State 
Wage Decision 1993 which may be absorbed into over- 
award payments existing as at 4 April 1994. 

The award rate set out in this subclause, which includes 
the Safety Net Adjustment also set out in this subclause, 
shall be paid for ah purposes of the Award. 

SCHOOL EMPLOYEES (INDEPENDENT DAY AND 
BOARDING SCHOOLS) AWARD, 1980. 

No. R 7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Guildford Grammar School and Others. 
No. 1607 of 1993. 

SCHOOL EMPLOYEES (INDEPENDENT DAY AND 
BOARDING SCHOOLS) AWARD 1980. 

No. 7 of 1979. 
COMMISSIONER R.N. GEORGE. 

17 May 1994. 
Order. 

HAVING heard Ms D. Blaskett and later Ms S. Mayman on 
behalf of the Applicant, Ms R. Dight and later Ms M. 
Armstrong on behalf of Respondent members of the 
Chamber of Commerce and Industry of Western Australia, 
Mr R. Gifford on behalf of the Independent Schools 
Association of WA and Mr N. Cinquina on behalf of the 
Catholic Education Office, the Commission being satisfied 
that this Application for an $8.00 per week wage increase 
is consistent with the Arbitrated Safety Net Adjustment 
Principle pursuant to the December 1993 State Wage 
Decision (74 WAIG 198); 

And whereas adjustments under the Minimum Rates 
Adjustment Principle have been given effect (71 WAIG 
1027; 71 WAIG 2139; 72 WAIG 353 and 72 WAIG 2224); 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent hereby orders— 

That the School Employees (Independent Day and 
Boarding Schools) Award 1980 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 31 January 
1994. 

(Sgd.) R. N. GEORGE, 
[L.S.] Commissioner. 
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Schedule. 

Clause 32.—Wages: Delete subclausc (1) of this clause 
and insert the following in lieu thereof— 

(1) (a) The minimum weekly rates of wage payable from 
the beginning of the first pay period commencing 
on or after 31 January 1994 shall be: 

Base 
Supple- Minimum 

Rate mentary 
Payment 

Award 
Rate 

$ $ $ 
Level 1 
Cleaner 319.20 53.40 372.60 
Level 2 
Domestic employees including— 
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundiy Attendant 
Sewing Attendant 325.00 54.30 379.30 
Level 3 
Cooks (Other) 328.70 54.80 383.50 
Level 4 
Gardener/Groundsperson 

55.80 391.80 Grade 1 336.00 
Level 5 
First Cook (Grade 1), 
or Cook woriting alone 
Gardener/Groundsperson, 
Grade 2 
Sewing Supervisor 343.30 56.90 400.20 
Level 6 
Senior Gardener/ 
Groundsperson, Grade 1 
First Cook, Grade 2 350.70 57.80 408.50 
Level 7 
Senior Gardener/ 
Groundsperson, Grade 2 
Tradesperson Cook 
Level 8 
Head Groundsperson 

365.20 60.00 425.20 

438.30 70.30 508.60 
(b) (i) The supplementary payment set out in this 

clause includes an Arbitrated Safety Net Adjust- 
ment (ASNA) of $8.00 per week available in 
accordance with the December 1993 State Wage 
Decision and is payable in addition to the 
prescribed "Base Rate" to produce the new 
"Minimum Award Rate". 

(ii) Consistent with the requirements of the December 
1993 State Wage Decision, the "ASNA" is 
absorbable to the extent of any equivalent amount 
in rates of pay (whether overaward, award or 
enterprise agreement) in excess of the "Minimum 
Award Rate". 

(iii) "Overaward payment" is defined as the amount 
(whether it be termed "overaward payment", 
"attendance bonus" or any term whatsoever), 
which an employee would receive in excess of the 
"Minimum Award Rate". Provided that such 
payment shall exclude overtime, shift allowance, 
penalty rates, disability allowances, fares and 
travelling time allowances and any other ancillary 
payments of a like nature prescribed by the award. 

TEACHERS' AIDES' (INDEPENDENT SCHOOLS) 
AWARD 1988. 

No. A 27 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
. and 

Catholic Education Commission of WA and Others. 
No. 1614 of 1993. 

TEACHERS' AIDES (INDEPENDENT SCHOOLS) 
AWARD 1988. 

No. A27 of 1987. 
COMMISSIONER R.N. GEORGE. 

17 May 1994. 
Order. 

HAVING heard Ms D. Blaskett and later Ms S. Mayman on 
behalf of the Applicant, Ms R. Dight and later Ms M. 
Armstrong on behalf of Respondent members of the 
Chamber of Commerce and Industry of Western Australia, 
Mr R. Gifford on behalf of the Independent Schools 
Association of WA and the Anglican Schools Commission 
and Mr N. Cinquina on behalf of Aquinas College, the 
Commission being satisfied that this Application for an 
$8.00 per week wage increase is consistent with the 
Arbitrated Safety Net Adjustment Principle pursuant to the 
December 1993 State Wage Decision (74 WAIG 198); 

And whereas the Minimum Rates Adjustment process has 
been commenced by the filing of Application 1531 of 1993; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent hereby orders— 

That the Tfeachers' Aides (Independent Schools) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 31 January 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and title 

2A. State Wage Principles—June 1991 from this clause. 
2. Clause 2A.—State Wage Principles—June 1991: 

Delete this clause from the award. 
3. A. Clause 14.—Wages: Delete subclause (1) of this 

clause and insert the following in lieu thereof— 
(1) (a) The minimum hourly award rate of wage 

payable to employees covered by this award 
shall include an arbitrated safety net adjust- 
ment of $8.00 per week as expressed hereun- 
der: 

Base Rate Arbitrated Min. Hourly 
Safety Award Rate 

Net 
Adjustment 

(per hour) (per hour) c (per hour) 

Step 1 9.35 0.23 
<4> 

9.58 
Step 2 9.54 0.23 9.77 
Step 3 9.74 0.23 9.97 
Step 4 9.98 0.23 10.21 
Step 5 10.27 0.23 10.50 
Step 6 10.64 0.23 10.87 
Step 7 10.95 0.23 11.18 
Step 8 10.71 0.23 10.94 
Step 9 11.02 0.23 11.25 
Step 10 11.33 0.23 11.56 
Step 11 11.63 0.23 11.86 
Step 12 11.82 0.23 12.05 
Step 13 11.96 0.23 12.19 
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Progression along the wages scale shall be by annual 
increment. 

Level One 

Teachers' Aides in Primary Schools, Pre-Primary Schools 
or Pre-schools Teaching Assistants 

Enter Step 1 
Exit Step 4 

Level Two 

Teachers' Aides in Aboriginal Schools, where the 
required training has been completed 

Teachers' Aides involved in a Special Education Pro- 
gramme (a part-time programme for one or more students 
within a mainstream school) 

Enter Step 2 
Exit Step 5 

Level Three 

Teachers' Aides in Aboriginal Secondary Schools 

Tbachers' Aides in Special Education Centres (a full-time 
class, serving a region, within a mainstream school) 

Enter Step 4 
Exit Step 7 

Level Four 

Tbachers' Aides in Aboriginal Schools on satisfactory 
completion of the first year of Aboriginal Tbachers' 
Training Course 

Employees who have completed an approved "Class- 
room Assistant" Course at a recognised training institution 
or equivalent as agreed between the Union and the 
Respondents 

Tbachers' Aides in Special Education Schools (schools 
with limited enrolment to students with a particular 
disability) 

Tbaching Assistants who have completed initial training 
as detailed in the Aboriginal Teaching Assistants Pro- 
gramme Manual 

Enter Step 8 
Exit Step 11 

Teachers' Aides in Special Education Schools who have 
completed an approved "Classroom Assistant" Course at 
a recognised training institution 

Tbaching Assistants who have completed year 1 of the 
Diploma of Teaching or Bachelor of Education as specified 
in the Aboriginal Teaching Assistants Programme Manual 

Step 12 

Level Five 

Employees who have completed the Child Care Certifi- 
cate, National Nursery Examination Board Certificate or 
other equivalent qualifications as agreed between the Union 
and the Respondents 

Tbachers' Aides in Aboriginal Schools on satisfactory 
completion of the second year of Aboriginal Tbachers' 
Training Course 

Tbaching Assistants who have completed year 2 of the 
Diploma of Teaching or Bachelor of Education as specified 
in the Aboriginal Teaching Assistants Programme Manual 

Step 13 

(b) (i) The Arbitrated Safety Net Adjustment 
(ASNA) of $8.00 set out in this clause 
is the amount available in accordance 
with the December 1993 State Wage 
Decision and is payable in addition to 

the prescribed "Base Rate" to produce 
the new "Minimum Hourly Rate". 

(ii) Consistent with the requirements of the 
December 1993 State Wage Decision, 
the "ASNA" is absorbable to the extent 
of any equivalent amount in rates of pay 
(whether award, overaward or enterprise 
agreement) in excess of the "Base 
Rate". 

(iii) ' 'Overaward payment'' is defined as the 
amount (whether it be termed "overa- 
ward payment", "attendance bonus" or 
any term whatsoever), which an em- 
ployee would receive in excess of the 
"Minimum Hourly Award Rate". Pro- 
vided that such payment shall exclude 
overtime, shift allowance, penalty rates, 
disability allowances, fares and trav- 
elling time allowances and any other 
ancillary payments of a like nature 
prescribed by the award. 

B. Clause 14.—Wages: Delete subclause (3) of this 
clause and insert the following in lieu thereof— 

Arbitrated Min. 
Base Safety Net Hourly 
Rate Adjust- Award 
(per ment Rate 

hour) (per hour) (per hour) 
(SKal Ch'ld Care Workers 1st year of experience 11.19 0.21 11.40 

2nd year of experience 12.37 0.21 12.58 
3rd year of experience 13.00 0.21 13.21 
4th year of experience 13.63 0.21 13.84 
5th year of experience 14.27 0.21 14.48 

(b) An employee left in charge of pupils for a full 
session or more shall be paid no less than the rate 
applicable to a Child Care Worker in their fifth 
year of employment for the whole period they are 
in charge. 

(c) (i) The Arbitrated Safety Net Adjustment 
(ASNA) of $8.00 set out in this clause is the 
amount available in accordance with the 
December 1993 State Wage Decision and is 
payable in addition to the prescribed "Base 
Rate" to produce the new "Minimum 
Hourly Award Rate". 

(ii) Consistent with the requirements of the 
December 1993 State Wage Decision, the 
"ASNA" is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
award, overaward or enterprise agreement) in 
excess of the "Base Rate". 

(iii) "Overaward payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "Minimum Hourly 
Award Rate". Provided that such payment 
shall exclude overtime, shift allowance, 
penalty rates, disability allowances, fares and 
travelling time allowances and any other 
ancillary payments of a like nature prescribed 
by the award. 
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UNIVERSITY, COLLEGES AND SWANLEIGH 
AWARD 1980. 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

St Thomas More College and Others. 
No. 1619 of 1993. 

UNIVERSITY, COLLEGES AND SWANLEIGH 
AWARD, 1980. 

COMMISSIONER R.N. GEORGE. 
17 May 1994. 

Order. 
HAVING heard Ms D. Blaskett and later Ms S. Mayman on 
behalf of the Applicant and Ms R. Dight and later Ms M. 
Armstrong on behalf of Respondent members of the 
Chamber of Commerce and Industry of Western Australia, 
the Commission being satisfied that this Application for an 
$8.00 per week wage increase is consistent with the 
Arbitrated Safety Net Adjustment Principle pursuant to the 
December 1993 State Wage Decision (74 WAIG 198); 

And whereas adjustments under the Minimum Rates 
Adjustment Principle have been given effect (71 WAIG 
1027; 71 WAIG 2139; 72 WAIG 353 and 72 WAIG 2224); 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent hereby orders— 

That the University, Colleges and Swanleigh Award, 
1980 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 31 January 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

(b) (i) The supplementary payment set out in this 
clause includes an Arbitrated Safety Net 
Adjustment (ASNA) of $8.00 per week 
available in accordance with the December 
1993 State Wage Decision and is payable in 
addition to the prescribed "Base Rate" to 
produce the new "Minimum Award Rate". 

(ii) Consistent with the requirements of the 
December 1993 State Wage Decision, the 
ASNA is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
award, overaward or enterprise agreement) in 
excess of the "Minimum Award Rate". 

(iii) "Overaward payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "Minimum Award 
Rate". Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and trav- 
elling time allowances and any other ancil- 
lary payments of a like nature prescribed by 
the award. 

WUNDOWIE FOUNDRY AWARD 1986 
No. A8 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 

Branch) 

Schedule. 
Clause 31.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu thereof— 
(1) (a) The minimum weekly rates of wage payable 

from the beginning of the first pay period on 
or after 31 January 1994 shall be: 

Base Supple- Minimum 
Rate mentary Award 

Payment Rate 
$ $ $ 

Level 1 
Cleaner 319.20 53.40 372.60 
Level 2 
Domestic employees 
including— 
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 325.00 54.30 379.30 
Level 3 
Cooks (Other) 328.70 54.80 383.50 
Level 4 
Gardener/Groundsperson 336.00 55.80 391.80 
Grade 1 
Level 5 
First Cook (Grade 1), 
or Cook working alone 
Gardener/Groundsperson, 
Grade 2 
Sewing Supervisor 343.30 56.90 400.20 
Level 6 
Senior Gardener/ 
Grounds person, Grade 1 
First Cook, Grade 2 350.70 57.80 408.50 
Level 7 
Senior Gardener/ 
Groundsperson, Grade 2 
Tradesperson Cook 365.20 60.00 425.20 
Level 8 
Head Groundsperson 438.30 70.30 508.60 

Wundowie Foundry Pty Ltd. 

No. 211 of 1994. 

Wundowie Foundry Award 1986 No. A 8 of 1986 

COMMISSIONER A.R. BEECH. 

12 May 1994. 
Order. 

HAVING heard Mr N. Hodgson and Mr A. Gill on behalf 
of the Applicant and Mr P. Stillman and Mr B. Pearce on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Wundowie Foundry Award 1986 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the first pay period 
commencing on or after the 29th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 24.—Supplementary Payments: Delete para- 
graph (l)(a) of this clause and insert in lieu the following: 

(1) (a) In addition to the rates payable under the 
provisions of Clause 23.—Wages of this 
award, an employee other than an apprentice, 
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employed in classifications to which the 
following wage groups apply or in the 
classifications listed shall be paid the supple- 
mentary payment prescribed: 

Wage Group/ Classification 

C9 Group B 
CIO Group D 
Cll Group E 

Group G 
C12 Group H 

Group J 
Group K 

Ci3 Group L 
Group M 

C14 Group N 

Supple- Safety Net Total 
mentary Adjustment Supple- 
Payment Payment mentary 
Per Week Payment 

Per Week 
$ $ $ 58.00 8.00 66.00 

52.00 8.00 60.00 
39.80 8.00 47.80 
39.80 8.00 47.80 
36.60 8.00 44.60 
36.60 8.00 44.60 
36.60 8.00 44.60 
30.30 8.00 38.30 
30.30 8.00 38.30 
33.80 8.00 41.80 

2. Clause 24.—Supplementary Payments: In subclause 
(1) of this clause renumber paragraphs (b) and (c) as (c) and 
(d) respectively. 

3. Clause 24.—Supplementary Payments: In subclause 
(1) of this clause add a new paragraph (b) as follows: 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorb able 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Parties Bound. 

(a) St John Ambulance Australia WA Ambulance Service 
Inc., 209 Great Eastern Highway, Belmont WA 6104; 

(b) The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, WA Branch, 61 Thomas 
Street, Subiaco WA 6008. 

4.—Objective. 

This Agreement is designed to maximise the opportunity 
for the WA Ambulance Service Inc., its employees and their 
Union to improve the training, professionalism, career path 
progression, efficiency and thereby performance and image 
of the Ambulance Service. Furthermore, to provide an 
appropriate pay increase for employees in recognition of 
their contribution and participation in productivity and 
efficiency measures outlined in the Agreement. 

5.—^Relationship to Existing Contracts and Future Award 
Coverage. 

This Agreement shall be read and interpreted wholly in 
conjunction with the terms of individual contracts applying 
to Deputy Superintendents and subsequent industrial Award 
when issued. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ray Parfitt 

The Ascot Inn. 

No. 452 of 1994. 

NOTICES— 

Award/Agreement matters— 

Application No. AG 50 of 1994. 

APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "ST JOHN AMBU- 
LANCE AUSTRALIA WA AMBULANCE SERVICE 
INC. DEPUTY SUPERINTENDENTS ENTERPRISE 

BARGAINING AGREEMENT 1994" 

NOTICE is given that an application has been made to the 
Commission by the St John Ambulance Australia, WA. 
Ambulance Service Inc under the Industrial Relations Act 
1979 for registration of the above Agreement. 

COMMISSIONER A.R. BEECH. 

1 June 1994. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr S. Kenner (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 



UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLElf EM IS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Durham 

and 
Western Australian Government Railways Commission 

trading as Westrail. 
No. 177 of 1994. 

COMMISSIONER S.A. KENNEDY. 
10 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: This application by Trevor Dur- 
ham was filed on 17 February 1994. By it the applicant seeks 
the following— 

(a) a declaration as to the validity of his "purported 
dismissal"; 

(b) in the event that his dismissal was valid, a 
declaration that it was unfair and an order that he 
be reinstated by the respondent. 

The schedule of particulars filed with the application 
states that on 19 July 1993 the applicant was orally advised 
by an officer of the respondent that his employment had 
been terminated with effect from 8 July 1993 and that this 
advice had been confirmed in writing on 28 July 1993. 

The application is brought pursuant to section 29(l)(b)(i) 
of the Industrial Relations Act 1979 as amended ("the 
Act"). That provision is as follows— 

29. (1) An industrial matter may be referred to the 
Commission— 

(a) ... 
(b) in the case of a claim by an employee— 

(i) that he has been harshly, oppressively or 
unfairly dismissed from his employ- 
ment; or 

(ii) ... 
by the employe[r]. 

That right of referral is qualified by subsection (2) of that 
section limiting it to exercise within 28 days of the 
dismissal. 

It is expressed as follows— 
(2) A referral by an employee under subsection 

(l)(b)(i) cannot be made more than 28 days after 
the day on which the employee's employment 
terminated. 

This subsection was introduced into the Act by amending 
legislation which came into effect on 1 December 1993. 
There was no prescribed time limit in the Act for claims of 
unfair dismissal before this; that is from the date the Act was 
proclaimed in 1979 to 1 December 1993. 

Clearly a condition for the right of referral to the 
Commission pursuant to section 29(l)(b)(i) to arise is the 
fact of dismissal of the employee but that is not an issue to 
be determined at this point. The question here is whether the 
applicant can validly make application to the Commission 
pursuant to section 29(l)(b)(i) notwithstanding the temporal 
constraint in section 29(2) given that he claims that he was 
dismissed in July 1993. 

Counsel appearing for the applicant submitted that her 
client's application could not be caught by the time limit 
because this would have the effect of depriving him of an 
existing vested right. Authorities cited in support of this 
submission included the High Court decisions in Maxwell 
v. Murphy (1957) 96 CLR 261 at 267 per Dixon CJ; Carr 
and Anor v. Finance Corporation of Australia (1982) 42 
ALR 29 and Rodway v. R (1990) 64 AUR 305 at 306 as 

well as the Privy Council decision in Yew Bon Tew v. 
Kenderan Bas Mara (1983) 1 AC 553 and the decision of 
McCusker J. of the Industrial Court of South Australia in 
Keith McClaren v. Corporation of the City of Adelaide 
(1991) 59 SAIR 230. 

Counsel appearing for the respondent submitted that the 
amendment to the legislation to include a temporal limit on 
the ability of a person to bring a claim pursuant to section 
29(l)(b)(i) to the Commission should be construed to give 
common sense effect to the intention of the legislature to 
restrict the ability to raise such claims through the 
mandatory imposition of a time limit of 28 days for its 
exercise. He went on to say that if the applicant here had any 
right after the amendment to the legislation came into effect 
on 1 December 1993, it could only be a right to be exercised 
within 28 days from that date. To construe the effect of the 
amended legislation in any other ways than these, it was 
submitted, would be contrary to common sense and would 
result in anomalous rights. 

Clearly, on and from the date this amendment came into 
effect on 1 December 1993, any employee had (and has) a 
right to refer a claim that his/her employment had been 
dismissed harshly, oppressively or unfairly provided that 
such right is exercised within 28 days of the date of 
dismissal. But as already noted the right to bring a claim of 
unfair dismissal to the Commission existed before 1 
December 1993 pursuant to section 29(b)(i) of the Act and 
that right was not subject to any time limit prescribed by the 
legislation. The question here is simply whether the 
amended legislation is to be construed so as to have the 
effect of a retrospective application of the time limit on the 
right of referral to the Commission for employees dismissed 
prior to 1 December 1993. 

Clearly the right for an employee dismissed before 1 
December 1993 to refer a claim of unfair dismissal to the 
Commission was a substantive right. 

In this respect it is sufficient to refer to the dicta in the 
judgement in the Rodway case (supra) when the High Court 
had this to say on the matter of the effect of amending 
legislation at page 306— 

The rule at common law is that a statute ought not 
be given a retrospective operation where to do so would 
affect an existing right or obligation unless the 
language of the statute expressly or by necessary 
implication requires such construction. It is said that 
statutes dealing with procedure are an exception to the 
rule and that they should be given a retrospective 
operation. It would, we think, be more accurate to say 
that there is no presumption against retrospectivity in 
the case of statutes which affect mere matters of 
procedure. Indeed strictly speaking, where procedure 
alone is involved, a statute will invariably operate 
prospectively and there is no room for the application 
of such a presumption. 

Where a period is limited by statute for the taking 
of proceedings and the period is subsequently abridged 
or extended by an amending statute, the amending 
statute should not, unless it is clearly intended, be given 
a retrospective operation to revive a cause of action 
which has become barred or to deprive a person of the 
opportunity of instituting an action which is within 
time. If it were given a retrospective operation, the 
amending legislation would operate so as to impair 
existing, substantive rights—either the right to be free 
of a claim or the right to bring a claim—and such an 
operation could not be said to be merely procedural. 

In my view there is no warrant, either express or implied, 
which could lead to a construction that the right of referral 
which existed prior to 1 December 1993 has been disposed 
of or curtailed by the imposition of the 28 day limit set down 
in section 29(2). That is, the substantive right which existed 
prior to 1 December 1993 remains unaffected by the 
amendment 
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It follows that I do not accept the proposition put by the 
respondent that the effect of section 29(2) is to be construed 
as replacing the existing unfettered right of referral by an 
allowing of the exercise of that right to within 28 days after 
the date of 1 December 1993 regardless of the date of 
dismissal. Indeed given the limit in section 29(2) by its 
terms is expressly to be drawn in each instance from the date 
of the dismissal of the employee this could not be the case 
at all. Nor do I accept that an otherwise interpretation raises 
"anomalies" which the legislature could not have intended. 
Indeed it is worth noting that the time limit imposed under 
the subsection is limited to claims made pursuant to section 
29(l)(b)(i) whereas a claim of unfair dismissal brought by 
a union on behalf of a member pursuant to the right of 
referral in section 29(1 )(a) is not caught by section 29(2). 

I have concluded that a claim of unfair dismissal by an 
employee dismissed before 1 December 1993 can be 
referred to the Commission by right and that this right exists 
irrespective of the time limit in section 29(2) of the Act. 

The application raised here is not invalid. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Glenn Andrew Price 

and 
Dominion Mining Ltd. 

No. 1448 of 1993. 
COMMISSIONER C.B. PARKS. 

18 May 1994. 
Reasons for Decision. 

THE COMMISSIONER: On 10 November 1993 the 
applicant's contract of service with the respondent was 
terminated by Mr M.R. Fairhead the Mill Superintendent for 
the respondent, Mr Price says, unfairly and he therefore 
seeks to be reinstated in employment with the respondent 
as a Process Plant Operator. 

The respondent operates a gold processing plant at the 
remote location of Labouchere whereat Mr Price had been 
employed as a Process Plant Operator, work which he 
performed on a rotating 12 hour shift basis. On the day prior 
to his dismissal, Mr Dice had worked the shift from 6.00 
pm on 9 November 1993 through to 6.00 am on 10 
November 1993. As usual that shift had also been manned 
by another Process Plant Operator, Mr J.P. Evans, together 
with a shift foreman, Mr M. Pavlovic. Each of the Plant 
Operators, according to the usual practice, worked in a 
separate designated area of the plant and the shift foreman 
worked apart from them operating a mobile loader in another 
area. The Plant Operators are required to fulfil their roles 
without constant supervision by the shift foreman, but are 
to approach him for advice and decision making if the 
circumstances warrant it. 

During the course of the shift commenced 9 November 
1993, Mr Pavlovic visited the crib facility in the plant where 
he observed Mr Price in a prone position on a bench, with 
his face covered by a towel, or the like. The foreman viewed 
that act by Mr Price as wrong because he believed Mr Price 
to be sleeping and that it occurred at a time which Mr Price 
ought to have been alert and able to attend to his duties. Mr 
Pavlovic did not disturb Mr Price and did not at any time 
during the shift raise the incident with the applicant. 

Approximately one half hour before the completion of the 
shift on 10 November 1993, Mr Price left the plant and, 
using a mobile loader, drove approximately one kilometre 
to the vicinity of the tailings dam where he rendered 
assistance to Mr Evans by extricating the bogged vehicle in 
his charge. Mr Price then returned to the plant where Mr 
Pavlovic awaited his return. Mr Pavlovic conveyed his 

displeasure to Mr Price for vacating the plant without prior 
arrangement with him and, as a consequence, leaving it 
unattended. 

Shortly following the completion of the shift Mr Pavlovic 
met with Mr Fairhead where he recounted to Mr Fairhead 
what had occurred in relation to Mr Price, which then led 
to Mr Fairhead deciding to terminate the services of Mr 
Price. Mr Fairhead then met with Mr Price and effected the 
termination of his services and organised that the applicant 
leave Labouchere that day and be transported to Perth. On 
16 November 1993 the respondent paid a sum of money to 
Mr Price that is said to be benefits due to him under his 
contract of employment and including an amount represent- 
ing one weeks' pay in lieu of having been given notice to 
terminate his services. 

It is the testimony of Mr Pavlovic that during the 12 hour 
shift, what are described as smoko's are observed at or about 
9.00 pm, and 3.00 am on the following day, and that in 
between, at about 12 midnight, a meal break is observed. Mr 
Pavlovic says that about 10 or 15 minutes prior to 3.00 am 
he observed Mr Price lying in a prone position with his eyes 
covered. Mr Pavlovic said he believed the applicant to be 
asleep and that for him to be in that state meant he could 
not respond to problems which might have arisen with the 
plant processes or equipment, and which could have resulted 
in creating safety hazards. However, he departed the crib 
facility without comment and later returned where he and 
Messrs Price and Evans enjoyed a smoko break. He did not 
take issue with Mr Price because he wished to avoid conflict 
with him. 

The foreman also says that whilst operating a mobile 
loader from the elevated position filling an ore bin he 
observed another mobile loader being driven away from the 
process plant towards the tailings dam area and as a 
consequence he suspected that Mr Price had vacated the 
process plant and had left it unattended, therefore he drove 
his mobile loader to the plant in order to check. Mr Pavlovic 
says he did not hear, or participate in, any prior radio 
communication relating to what he had observed. That he 
explains is possible because the location at which his mobile 
loader is operated results in radio coverage problems from 
time to time. He found Mr Price to be absent and therefore 
he awaited his return which occurred after approximately 15 
minutes. According to Mr Pavlovic, he then questioned the 
absence of Mr Price in a way which conveyed to him that 
he had been wrong and would know it to be so because of 
his past experience at the plant. At the time of the reprimand 
Mr Pavlovic says that the applicant did not claim he had 
acted upon a belief that he, Mr Pavlovic, had been aware of 
the situation through a radio communication, but, objected 
on the basis that nothing was likely to have gone wrong with 
the plant in such a short time and thus he thought it a petty 
issue. An attitude which Mr Pavlovic says the applicant 
confirmed by walking away and then slamming the door as 
he departed. 

Mr Pavlovic says that the events which occurred during 
the material shift confirmed his view from other observa- 
tions he had made, ie Mr Price had an attitude to his work 
which showed an over-confidence in his knowledge of the 
process operations and he had previously exhibited a 
laziness toward his work. Further, the actions of Mr Price, 
in his view, showed a disregard for his authority as foreman. 

The applicant denies that on the relevant shift he slept on 
duty, or at all, but agrees to having been prone on a bench 
with his eyes covered during the crib break at or about 3.00 
am, and that he did so openly in the presence of Messrs 
Pavlovic and Evans during the time they also observed the 
break. The applicant says he did not sleep but that he relaxed 
and gained relief from the practice. One which he says he 
openly used from time to time during crib breaks without 
any indication to him that the practice was unacceptable and 
ought to be ceased. 

Mr Price says that on the occasion he left the process plant 
to assist Mr Evans with the bogged motor vehicle, he did 
so in response to a radio transmission from Mr Evans. That 
transmission had not been directed to him but invited a reply 
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from any person who received it and therefore he acknowl- 
edged to Mr Evans, by return transmission, that he was 
available to receive any further transmission. That, says Mr 
Price, was immediately followed by a similar acknowledge- 
ment from Mr Pavlovic to Mr Evans after which he, Mr 
Price, continued to converse with Mr Evans and arranged 
to go to his assistance. Mr Price says he believed the full 
exchange over the radio network between Mr Evans and 
himself had been heard by Mr Pavlovic because he had 
initially responded and, because the foreman made no 
comment about Mr Price's stated intention to leave the plant 
and assist Mr Evans, he believed that meant Mr Pavlovic did 
not object to that course of action and would therefore do 
whatever was necessary to cover his absence from the plant. 
Mr Price says he would not have intentionally left the plant 
unattended. 

Mr Evans confirms that he had from time to time observed 
Mr Price prone on a bench with his eyes covered during a 
crib break. Mr Evans also said that the applicant was lazy 
in the performance of his duties and was inclined to do 
things the easiest way. How Mr Price came to assist him 
with the bogged vehicle, he says, followed upon him having 
made several attempts to contact Mr Pavlovic and then Mr 
Price by radio without success. He then transmitted a call 
for any person listening to respond. After that call Mr Price 
responded and he requested his assistance to extricate the 
bogged motor vehicle. Mr Price stated that he would attend 
and assist shortly thereafter. According to Mr Evans, at no 
time during the relevant period of radio transmissions did 
he hear a transmission by Mr Pavlovic. He did not view such 
as unusual because difficulties were experienced from time 
to time with radio coverage in relation to the mobile loader 
operated by Mr Pavlovic. That occurred because of the 
location at which the loader operated. 

It is argued on behalf of the applicant that because his 
services were terminated without notice on 10 November 
1993, and he was required to vacate the employer-provided 
accommodation and leave Labouchere that same day, the 
absence of being paid benefits due to him or payment in lieu 
of notice immediately thereafter, constitutes a summary 
dismissal. The nature thereof, it is said, is not altered by the 
fact that 6 days later all such monetary benefits were paid 
to Mr Price by the respondent. That action the advocate 
described as an attempt by the respondent to alter the nature 
of the dismissal and thereafter transfer an onus of proof from 
itself to the applicant. 

The respondent denies that it summarily dismissed the 
applicant but says in the alternative, that if the Commission 
finds it to be so, such a dismissal was warranted. Counsel 
for the respondent says there was no intention on the part 
of the respondent to effect a summary dismissal and that it 
had been intended to effect the dismissal by paying to Mr 
Price the benefits which had accrued, together with the 
payment of his wages in lieu of notice as was the lawful right 
of the employer. That the various payments were not made 
to the applicant until 16 November 1993 was a delay which 
occurred because of an administrative error. Further, the 
requirement that Mr Price vacate the provided accommoda- 
tion and leave the respondent's property at Labouchere that 
day was not a situation specific to the circumstances of his 
dismissal, but the application of a policy observed by the 
respondent for dismissals generally, it is said. 

Mr Fairhead gave testimony that it had been intended that 
Mr Price's contract of service be terminated on the basis that 
it was an ordinary termination and therefore all benefits he 
had accrued would be paid to him, plus wages, in the 
absence of giving him a period of notice. That evidence as 
to intention was not challenged and I therefore have no 
reason to doubt its veracity. Additionally, there is no dispute 
that a written apology for the delay in payment was issued 
to the applicant. Thus the Commission finds that the 
dismissal of the applicant was not summary. Had such been 
he case however the onus to be discharged by the respondent 
would have been to prove the existence of the circumstance 
which provided the cause for summary dismissal. There can 
be no transfer of such an onus to the applicant. Where there 
is an allegation of unfairness in the act of dismissal, whether 
a dismissal is summary or by the exercise of an ordinary 

right to terminate a contract of employment in acconiance 
with its terms, the onus lies with the applicant to establish 
there has been an unfairness. 

It is said on behalf of the respondent that a decision to 
dismiss the applicant was taken after Mr Pavlovic com- 
plained to his superior, Mr Fairhead, about the conduct of 
the applicant during the course of the shift in which he 
believed Mr Price had slept on duty and without authority 
had absented himself from the process plant and left it 
unattended. Conduct of that nature by Mr Price showed a 
preparedness by him to ignore the safety of the process plant 
and had the potential to jeopardise the safety of employees 
as a consequence, asserts the respondent. In addition, Mr 
Pavlovic had stated he was no longer prepared to have the 
applicant work with him, but if that was required he was not 
prepared to be responsible for the actions of Mr Price, that 
raised a difficulty to be overcome. 

Mr Fairhead says that a review of the applicant's 
employment record disclosed a written warning stating he 
had previously failed to observe several rules, rules which, 
in part, were also directed at maintaining safety. That, he 
says, he considered in conjunction with situations when he 
had warned Mr Price for driving a loader, and on another 
occasion a utility, in excess of the allowable speed. 
Notwithstanding such warnings, Mr Price, in the view of the 
respondent, had again acted without reasonable concern for 
matters of safety. Further, two other foremen had also 
refused to work with the applicant. Although management 
had overcome those problems by implementing arrange- 
ments which did not require them to work in close 
association with Mr Price, it was not disposed to do so, nor 
was it practicle to do so, again. All considered, the 
respondent says that Mr Price was an unsatisfactory 
employee who ought not be retained and therefore it was 
decided he be dismissed. A decision also approved by the 
acting Mine Manager, Mr B.R.B. Cox, the superior of Mr 
Fairhead. The respondent says that following this decision, 
Mr Price was given an opportunity to respond to the 
accusations of Mr Pavlovic, however he failed to provide an 
adequate explanation for his conduct. The dismissal was 
therefore effected. 

It is submitted for the applicant that it is well settled that, 
where in the course of employment an employer finds cause 
to be dissatisfied with the performance or conduct of the 
employee, the employee ought be made aware that such is 
the case and thereby given the opportunity to defend any 
allegations made and, if appropriate, given the opportunity 
to rectify shortcomings and warned of the consequences of 
any future transgression. Much of that taken into account by 
the respondent which led it to conclude that Mr Price had 
a work history unsatisfactory to the extent that warranted his 
dismissal, is either denied by him, or not perceived by him 
as likely to be unsatisfactory to the respondent and not 
previously made known to him to be so. On the occasions 
he has been accused of being at fault, no adequate 
opportunity for him to explain was allowed and the 
respondent failed to impartially review complaints laid, it 
is asserted. 

In reaching its conclusion on this occasion, the respondent 
was swayed by a written warning recorded against Mr Price 
(exhibit A5) because he visited a mine site of the respondent 
without the appropriate authorisation; he had at the time 
inadequate personal protection equipment; and he is said to 
have consumed alcohol in or around the mine. Therein he 
is warned that if, in the future, he disregards matters of 
safety, his employment would be terminated immediately. 
Such a warning, according to Mr Price, is usually 
countersigned by the recipient so as to indicate it had been 
received and was justified. His signature does not appear on 
the warning and that is so because he thought the appropriate 
authorisation had been obtained; although he had been in 
possession of alcohol, he had not consumed it as stated; the 
warning had first been given verbally; and there had been 
no threat that on the occasion of any further breach his 
employment would be terminated, but such had been added 
to the written warning. Mr Price denies that he had been 
warned by Mr Fairhead for driving a utility in excess of the 
allowable speed but concedes that he received such a 
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warning in relation to a loader. He now denies that he drove 
the loader in excess of the allowable speed and says he did 
not deny it at the time he was accused by Mr Fairhead 
because he thought that Mr Fairhead would react unfavour- 
ably towards him. 

Thus it is submitted for Mr Price that the written warning 
should be viewed as not justified, except for the minor safety 
inftingement regarding personal equipment. Further, it is put 
that either alleged warning for speeding cannot be justified 
in light of the denial by Mr Price and because, at best, the 
accusation of Mr Fairhead relating to the loader was based 
on his estimate of the speed at which Mr Price had been 
driving. Further, the reasons other employees may have had 
for refusing to work with the applicant were not made 
known to him by those persons, or by management. Thus, 
it is said for Mr Price that he was never provided an 
opportunity to rectify the situation if, in fact, he had been 
at fault. It was therefore wrong to have judged him to be at 
fault and to have considered those circumstances to his 
detriment without having heard from Mr Price and providing 
him with the opportunity to address whatever the other 
employees had seen as problems. Equally, Mr Price has been 
judged as having been asleep on duty and that has been 
viewed by the respondent as a potential safety problem yet 
nothing was done by the foreman, Mr Pavlovic, to rectify 
the situation when he became aware of it. Impliedly, the 
advocate for Mr Price thus questions the genuineness of the 
subsequent professed concern for safety. It is asserted on 
behalf of Mr Price that when he vacated the process plant 
to assist Mr Evans, he did not act with disregard for 
authority, or without concern for his obligations, but did so 
in the belief that his proposed course of action was known 
to his immediate superior. It is asserted that, in the absence 
of any objection from his superior, it was reasonable for Mr 
Price to assume he had tacit approval to act as he did. 

The advocate for Mr Price finally argues that his dismissal 
suffered from procedural unfairness, and by implication, 
natural justice was absent. That is so, says the advocate, 
because Mr Fairhead decided to dismiss Mr Price upon the 
complaint of Mr Pavlovic, without informing Mr Price that 
he stood accused, and therefore the applicant was deprived 
of any chance to defend himself. Further, Mr Fairhead then 
executed the dismissal and having made the reasons known 
to Mr Price, ignored his plea that he be given the opportunity 
to explain. 

The catalyst which precipitated a review of Mr Price's 
conduct, which lead to his dismissal, is the events that 
occurred on the shift commenced 9 October and concluded 
on 10 October 1993. That, therefore, is the most apposite 
point to commence a consideration of what has occurred. 

Mr Pavlovic says he found Mr Price asleep on duty 
shortly prior to the commencement of a crib break. The 
applicant denies he slept whilst on duty but readily concedes 
he dozed during the crib break. Mr Fairhead says an 
employee is on duty and is required to respond to the needs 
of the process plant from the beginning of a shift to the end 
of it, and is therefore paid throughout, except for the 
recognised meal break. Clearly from the evidence of Messrs 
Pavlovic, Price and Evans they customarily observed crib 
breaks together during a shift, in a facility provided for that 
purpose. Thus for those two periods each day, each one of 
them would have been away from their work area and 
therefore not attending to their normal duties. Thus, if any 
part of the process or the plant should go awry, it would not 
be readily apparent to the operator responsible for the area 
unless it is alarmed, and therefore it is unlikely to be 
discovered until after the crib facility is vacated. I therefore 
find it difficult to comprehend, if for example, a person were 
dozing during a crib break, how any reduced degree of 
alertness could produce a different result in relation to those 
potential problems which are not alarmed, but rely on the 
presence of the process operator to recognise their existence. 

Leaving aside when Mr Price lay prone on the bench with 
his eyes covered, there is nothing before the Commission 
which points to whether he was asleep or dozing. Mr 
Pavlovic concluded he was asleep simply because he saw 
him in that position and, put at its highest, that can be no 
more than a suspicion because he did nothing at the time to 

test the situation, nor did he challenge Mr Price. If it was 
as Mr Pavlovic conveyed to Mr Fairhead, and as he told this 
Commission, that he found the applicant asleep prior to the 
crib break when he ought to have been on duty, I find it 
astounding that he took no action to awaken Mr Price and 
reprimand him simply because he wished to avoid conflict 
with him. That causes me to doubt the degree of importance 
that Mr Pavlovic gave the incident at the time. There is 
evidence too, that Mr Price had previously dozed during 
breaks, at least in the presence of Mr Evans, and I think with 
the knowledge of his foreman, and he was never told not to 
do so. It is therefore reasonable that he thought it to be an 
acceptable practice. 

It is not disputed that the applicant left the process plant 
unattended when he went to the assistance of Mr Evans. 
What is to be determined is whether it was reasonable for 
the respondent to conclude that Mr Price acted without 
concern for the integrity of the process, the safety of the 
plant and the safety of other employees, thereby acting 
irresponsibly. Mr Price says he believed he had tacit 
approval to what he did because of radio communications 
which had involved Mr Pavlovic. Mr Pavlovic denies he was 
involved in or aware of the radio communications. Mr Evans 
who had been communicating with Mr Price said he heard 
no response from Mr Pavlovic. When the applicant returned 
to the plant he was reprimanded by the foreman who says 
that Mr Price attempted to justify his action on the basis that 
nothing was likely to have gone wrong in the short time he 
was absent. He did not suggest that he had approval to do 
what he did. Mr Price did not deny before the Commission 
that he responded to Mr Pavlovic in that way. Further, when 
cross-examined upon what he said to Mr Fairhead at the time 
he was dismissed, although he says he was provided with 
no opportunity to defend himself, the plea he did make 
was—"well, it was only a smoko and I only left for 15 
minutes anyway". Notwithstanding Mr Price testified that 
he would not have intentionally left the plant unattended, I 
think the foregoing statement by him, as to his absence, is 
a more true reflection of the importance he placed upon his 
absence from the plant. When later cross-examined in 
relation to the radio communications, he said—"....(Mr 
Pavlovic) didn't say anything about not going or leaving the 
plant so I assumed that he was going to cover for me or 
whatever, and I was only going to be gone for a few minutes 
anyway, so I didn't think much of it". A statement I 
understand to mean he thought Mr Pavlovic would attend 
to whatever was needed in his absence, but he did not see 
that as important because he saw little risk in being absent 
for a short period and therefore he had little concern as to 
the possible consequences of the action he proposed to take. 
Two occasions therefore arose where Mr Price could have, 
but did not, protest that Mr Pavlovic had prior knowledge 
of his intentions. That considered together with the denial 
by Mr Pavlovic that he had no knowledge, and the testimony 
of Mr Evans that he heard no radio transmission from Mr 
Pavlovic, leads me to conclude that there was none and Mr 
Price intentionally acted without reference to his foreman 
or was prepared to assume that because there was an open 
radio network Mr Pavlovic would have overheard what had 
been said. There is also the testimony of Mr Pavlovic to the 
extent that Mr Price viewed his absence from the plant, in 
the context of the time involved, as a petty issue, which also 
suggests a consistency of attitude that nothing was likely to 
have gone awry during his absence. 

Following the report of Mr Pavlovic, Mr Fairhead did not 
investigate the matters raised but set about reviewing the 
past conduct of Mr Price. He was influenced by the refusal 
of other foremen to work with Mr Price which, I am 
satisfied, was unknown to Mr Price. Whatever may have 
been the complaints of those foremen they had not been 
made known to the applicant nor have they been investi- 
gated. Thus, the applicant not having been aware of how 
others viewed his conduct or performance was not provided 
with an opportunity to respond to whatever accusations 
existed nor given the opportunity to take remedial action if 
it was warranted. I find that it would be unfair for such to 
weigh against Mr Price. I am astounded that management 
attempted to resolve those situations as it did. Management 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 1580 

avoided confronting the alleged cause, Mr Price, and thus 
placed itself in a position of having an employee continuing 
to act as he had done in the past because he had no reason 
to do otherwise. Further, because the respondent has a small 
workforce, it has by its own actions limited the flexibility 
of supervision it would otherwise have had with its foremen. 

Much has been said about the written warning issued to 
Mr Price and it need be said at the outset that the fact that 
it existed on the respondent's file is not evidence that he 
committed the offences stated and was justifiably warned. 
It would be a different matter if there were an admission by 
endorsement. However, I am satisfied that it is fact that the 
applicant transgressed in each of the three ways described 
in the written warning and notwithstanding an ultimatum as 
to any future transgression was not firstly given verbally, it 
was open to the employer to include an ultimatum in the 
written warning. 1 accept the testimony of Mr Fairhead that 
on two subsequent occasions he believed the applicant to be 
driving a loader and a utility in excess of the allowable speed 
and therefore in breach of a safety regulation and that 
resulted in him issuing Mr Price with verbal warnings about 
his conduct. The applicant concedes that a warning was 
received in relation to the loader but denies he was speeding. 
However, he made no attempt to defend himself at that time 
or to register that he was aggrieved at having been so 
warned. When Mr Fairhead later took those warnings into 
account he had no reason to believe that they had not been 
justified. It is therefore my view that on 10 November 1993 
Mr Fairhead was entitled to conclude that the conduct of Mr 
Price between then and when he had earlier received the 
written warning in October 1993 showed that he failed to 
give adequate attention to matters of a safety nature. 

The decision to dismiss the applicant was made and then 
conveyed to him by Mr Fairhead. Mr Fairhead says that at 
the time such occurred he gave Mr Price the opportunity to 
respond to the complaints made by Mr Pavlovic. If that be 
the case I find it absolutely incredible that Mr Price had been 
told he had been found guilty for which the penalty was 
dismissal unless he, Mr Price, could somehow convince him 
to alter that decision. Mr Price I find attempted to justify 
what had occurred on shift and I think it most probable that 
he was cut short by Mr Fairhead because his mind was 
closed to a conclusion other than that already reached. The 
question is however whether the respondent acted unfairly 
to the extent which warrants the Commission interfering 
with its right to dismiss. Procedurally Mr Fairhead ought to 
have sought a response from Mr Price to the accusations 
made against him before deciding that Mr Price should be 
dismissed. There has therefore been a procedural unfairness 
but notwithstanding that what has been aired before the 
Commission reveals that adequate cause existed to justify 
the decision made by the respondent. I will therefore no 
interfere with that decision and the application will be 
dismissed. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

Mr R.D. Allen (of Counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Glenn Andrew Price 

and 
Dominion Mining Ltd. 

No. 1448 of 1993. 
COMMISSIONER C.B. PARKS. 

18 May 1994. 
Order. 

HAVING heard Mr T.C. Crossley on behalf of the applicant 
and Mr R. Allen (of counsel) on behalf of the respondent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
George Michael Sheedy 

and 
Sheedy Maya Broken Meats Pty Ltd. 

No. 411 of 1994. 
No. 470 of 1994. 

COMMISSIONER C.B. PARKS. 
16 May 1994. 

Order. 
WHEREAS on 31 March 1994 a Notice of Application, No. 
411 of 1994, claiming unfair dismissal and unpaid contrac- 
tual benefits pursuant to section 29(l)(b) of die Industrial 
Relations Act 1979 was filed in the Commission; and 

Whereas the matter was listed to be heard on 31 May 1994 
and 1 June 1994; and 

Whereas an application for Further and Better Particulars, 
No. 470 of 1994, was filed in the Commission on 19 April 
1994 and the Commission is informed that the particulars 
sought have been provided by consent; 

And whereas on 13 May 1994 the Commission received 
a facsimile transmission from counsel for the applicant 
advising that the applicant wishes to withdraw application 
No. 411 of 1994, and requesting that the hearing dates be 
vacated; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That application No. 411 of 1994 be and is hereby 
withdrawn by leave; 
and That application No. 470 of 1994 be and is hereby 
dismissed. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

CONFERENCES— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police 

and 
Commissioner of Police. 

No. C 81 of 1994. 
COMMISSIONER S.A. KENNEDY. 

20 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: The question to be decided here 
is one of jurisdiction. The background to it is as follows. On 
4 March 1994 the Western Australian Police Union of 
Workers ("the Union") filed an application for a conference 
to be convened pursuant to section 44 of the Industrial 
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Relations Act 1979 as amended ("the Act"). By way of a 
schedule attached to the application the Union stated that it 
was in dispute with the Minister for Police (' 'the Minister") 
as employer of police officers and cadets in that— 

(1) The [Commissioner of Police] has ceased pay- 
ment of "Medical Entitlements" to Police Offi- 
cers and Cadets who are entitled to claim such 
medical allowance. 

(2) The payment of the allowance is covered under 
part 1307(1) and (2) of the Police Regulations 
covering medical entitlements. 

(3) The Commissioner of Police has ceased payment 
of the said entitlements effective from 25th 
February 1994. 

(4) These entitlements form part of the conditions of 
employment for Police Officers and Police Cadets 
in the State of Western Australia. 

A conference pursuant to section 44 was held on 16 March 
1994. In the course of discussions the Minister raised an 
objection to the Union's claim on the grounds that the 
dispute the subject of it was not an "industrial matter" for 
the purposes of the Act. The conference was adjourned 
pending further consideration by the parties of their 
respective positions and with the Minister's representative 
to seek instructions on certain other questions. 

On 17 March 1994 the Union requested that the 
conference be reconvened as a matter of urgency for the 
purpose of it making an application for an order pursuant to 
section 44(6)(ba) of the Act "to preserve an existing 
condition of employment in relation to medical benefits". 

The conference was reconvened on 22 March 1994. The 
Union pursued an application then for an interim order as 
foreshadowed. The Minister opposed the issue of any such 
order and maintained that there was no "industrial matter" 
and thereby no jurisdiction for the Commission to proceed. 
The question of jurisdiction was referred for hearing in the 
following terms: 

Whether the issue between the parties over the 
payment of non-work-related medical expenses is an 
"industrial matter" for the purposes of the Industrial 
Relations Act 1979. 

At the outset of that hearing counsel appearing on behalf 
of the Union applied to have the Commissioner of Police 
(Mr Brian Bull) joined to the matter as a respondent. The 
Minister did not oppose the application. It appears that prior 
notice of this application was given to the Commissioner of 
Police. There was no appearance by or on behalf of him at 
the hearing. However, following enquiries directed to him 
on behalf of the Commission, the Commissioner of Police 
confirmed that he did not object to being joined to the 
matter. Further he advised that he would adopt the 
submissions of the Minister in respect of the jurisdiction 
question and thereby did not wish to be heard further on it. 

Having regard for all this and the issue before the 
Commission, I have concluded that it is appropriate for the 
Commissioner of Police to be joined to the matter as a 
second respondent and that the submission on behalf of the 
Minister should be deemed as representing the position of 
the Commissioner of Police too on the question of 
jurisdiction. 

The facts in this matter are not contentious. 
Section 9 of the Police Act 1892 enables the Commis- 

sioner of Police, subject to the approval of the Minister for 
Police, to make regulations in respect of members of the 
police force and police cadets. Subregulations (1) and (2) of 
Regulation 1307 of the Police Regulations 1979 as 
amended, which were gazetted in the Government Gazette 
of 17 November 1989 at page 4111, are as follows— 

1307. (1) Subject to regulation 1308(2) and (3), a 
member [of the police force] or cadet who receives— 

(a) any consultation, treatment or other service 
by a medical practitioner; or 

(b) any X-ray or other service not provided by 
a medical practitioner but provided under a 
referral given by a medical practitioner, 

may claim from the Commissioner reimbursement of 
the amount paid for that service, less the amount of any 
Medicare benefits paid or payable, and the Commis- 
sioner may pay the claim. 

(2) A member or cadet is entitled to reimbursement 
by the Commissioner of the cost of a medicine supplied 
by a pharmaceutical chemist on the prescription of a 
medical practitioner if the medicine was at the time of 
issue of the prescription specified in the Common- 
wealth Schedule of Pharmaceutical Benefits for Medi- 
cal Practitioners. 

Subregulations (2) and (3) of Regulation 1308 provide 
that in the event of a police force member or cadet suffering 
illness or injury through his fault or misconduct, no 
entitlement to benefits under Regulations 1306 and 1307 
will apply. 

By way of letter dated 25 February 1994 the Commis- 
sioner of Police informed the union that payments for 
"reimbursement of non work related medical expenses" 
had been "suspended". [Exhibit L4]. This information was 
published subsequently in the Police Gazette. [Exhibit L5]. 
It is common between the parties that payment for "non 
work related medical expenses" had been made pursuant to 
Regulation 1307 to this point. It is a fact that no payments 
are being made now and it is intended by the Commissioner 
of Police that no more payments will be made for the 
balance of the current financial year [Exhibit L5]. The 
reason given for the cessation of payments was that the total 
budget provision for this purpose in the current financial 
year had already been expended [Exhibit L5]. 

SUBMISSIONS 
The submissions on behalf of the Minister (and adopted 

by the Commissioner of Police) can be summarised as 
follows. For an industrial matter to exist there must be a 
direct connection between the matter and the employer- 
employee relationship and there is no such connection in this 
instance. That is, the payment (or non-payment) for 
"non-work-related medical expenses" does not affect or 
relate to the work to be done by police officers or police 
cadets and therefore can not be said to be connected with 
any employer-employee relationship between police officers 
or police cadets and the Minister. Counsel for the Minister 
noted a decision of the Full Bench of the Industrial Relations 
Commission [(1992) FIMEE v. Alcoa Australia Ltd, 46 IR 
37] that a dispute over the deduction of union dues did not 
fall within the jurisdiction of that tribunal under the (federal) 
Industrial Relations Act 1988 as amended. Reference was 
made to the definition of "industrial matter" in the 
(Western Australian) Industrial Relations Act 1979 as 
amended in the context of the jurisdiction conferred by the 
federal jurisdiction. 

It was submitted that the subject of Regulation 1307 could 
not be construed as falling within the general definition or 
paragraphs (a)—(i) of the extended definition of "industrial 
matter" in the Western Australian legislation and there was 
no warrant to conclude that any entitlement under Regula- 
tion 1307 arising out of a statutory authority for the 
Commissioner for Police was connected with the relation- 
ship of the employer (the Minister) in his capacity as an 
employer or any employee in the capacity of employee of 
the Minister. And as Regulation 1307 arose solely from a 
statutory provision it could not be said to be a matter of 
custom and practice for the purposes of the legislation. 

Other authorities referred to by counsel for the Minister 
included a High Court decision [Re Cram and Others; Ex 
parte New South Wales Colliery Proprietors' Association 
Ltd and Others, (1987) 72 ALR 161] and decisions of the 
Full Bench of this Commission [The Association of 
Draughting, Supervisory and Tbchnical Employees, West- 
em Australian Branch, No. CA 164 of 1992, (1992) 72 
WA1G 2162; Hamersley Iron Pty Limited and Amalgamated 
Metal Workers and Shipwrights Union of Western Australia 
and Others, No. 2619 of 1989, (1990) 70 WAIG 3001]. 
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The submissions on behalf of the Union can be 
summarised as follows. Regulation 1307 needs to be seen 
in the context of other regulations and the administrative 
arrangements and directions applied in respect of it. While 
the Union would say that there is an entitlement arising out 
of that regulation (and the respondent would say that any 
payment would be for the discretion of the Commissioner 
of Police) it was agreed that that is not the issue to be 
determined. The history of the regulation and the giving of 
notice of its application within the police force was detailed 
[Exhibit L2]. According to the Union this lent credence to 
the construction that members of the police force were 
entitled as of right to reimbursement of the medical expenses 
subject to any disentitlement by reason of the circumstances 
set out in the other regulations. Thus, even if a discretion 
as the counsel for the Minister asserted, then it must be a 
discretion to be exercised in relation to each claim. 

The Union submitted that what is at issue was not a claim 
for an entitlement. The issue is the suspension of payments. 
The entitlement to payment of "non work related medical 
expenses", it says, derives from the fact of being a police 
officer. Reference was also made to the Full Bench decision 
in the Hamersley Iron Pty Limited case [already cited] in 
support of the submission that jurisdiction existed. 

CONCLUSIONS 

It is noted that no issue was taken by the parties over 
whether police officers or police cadets are "employees" 
for the purposes of the Act or that the Minister is the 
employer; and the question did not arise in the course of 
proceedings. 

The jurisdiction of the Commission is founded in section 
23 of the Act. The exclusion provisions in that section are 
not relevant to this matter and are not reiterated here. Section 
23, so far as it is relevant then, states— 

23. (1) Subject to this Act, the Commission has 
cognizance of and authority to enquire into 
and deal with any industrial matter. 

(2) Where by or under any other Act power is 
conferred on a person or body to appoint 
officers or employees for the purposes of that 
Act or to fix or determine the salaries, wages, 
or other remuneration, or other conditions of 
employment, of officers or employees ap- 
pointed for those purposes, or to do both of 
those things— 

(a) the jurisdiction that the Commission 
would have but for that other Act to hear 
and determine any matter or dispute 
relating to the salaries, wages, or other 
remuneration, or other conditions of 
employment, of those officers or em- 
ployees is not affected by that power 
conferred by or pursuant to that other 
Act; and 

(b) where there is any inconsistency be- 
tween a decision of the Commission 
relating to any such matter or dispute 
and any decision in the exercise or 
purported exercise of that power con- 
ferred by or under that other Act, to the 
extent of the inconsistency the former 
prevails and the latter is of no force or 
effect. 

The question here is whether there is an "industrial 
matter" of which the Commission can have cognisance and 
authority to enquire into. That is the extent of it. No question 
of the exercise of any power in accordance with the Act to 
"deal with" an issue can arise until that question is 
answered. And then it will only arise if the question is 
answered in the affirmative; that is, that there is jurisdiction 
for the Commission to proceed. 

74 W.A.I.G. 

Section 7 of the Act provides a definition of "industrial 
matter". It is as follows, save the omission of irrelevant 
parts for the purposes of this matter— 

7. (1) In this Act, unless the contrary intention 
appears— 
"industrial matter", [exclusion in relation to 
teachers] means, subject to section 7C, any 
matter affecting or relating to the work, 
privileges, rights, or duties of employers or 
employees in any industry or of any em- 
ployer or employee therein and, without 
limiting the generality of that meaning, 
includes any matter relating to— 

(a) the wages, salaries, allowances, or other 
remuneration of employees or the prices 
to be paid in respect of their employ- 
ment; 

(b) the hours of employment, leave of 
absence, sex, age, qualification or status 
of employees and die mode, terms, and 
conditions of employment including 
conditions which are to take effect after 
the termination of employment; 

(c) the employment of children or young 
persons, or of any person or class of 
persons, in any industry, or the dis- 
missal of or refusal to employ any 
person or class of persons therein; 

(d) any established custom or usage of any 
industry, either generally or in the 
particular locality affected; 

(e) the privileges, rights, or duties of any 
organization or association or any offi- 
cer or member thereof in or in respect 
of any industry; 

(f) in respect of apprentices or industrial 
trainees— 

(i) their wage rates; and 
(ii) subject to the Industrial Training 

Act 1975— 
(aa) their other conditions of em- 

ployment; and 
(bb) the rights, duties, and liabili- 

ties of the parties to any 
agreement of apprenticeship 
or industrial training agree- 
ment; 

(g) the implementation of an agree- 
ment between an organization of 
employees and an employer under 
which the employer agrees to col- 
lect subscriptions to the organiza- 
tion; 

(h) Deleted 
(i) any matter, whether falling within 

the preceding part of this interpre- 
tation or not, where, 

(i) an organization of employees 
and an employer agree that it 
is desirable for the matter to 
be dealt with as if it were an 
industrial matter; and 

(ii) the Commission is of the 
opinion that the objects of this 
Act would be furthered if the 
matter were dealt with as an 
industrial matter; 

Paragraph (i) is followed by some express exclusions 
which are not relevant here. And, as Section 7C concerns 
limitations on the application of the definition of "industrial 
matter" in the case of a workplace agreement involving an 
employer and employee, it has no bearing here. 
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The tests to be applied in determining whether an issue 
is an "industrial matter" for the purposes of the Act have 
been the subject of many decisions of this Commission, 
particularly in recent years and with a number of those 
decisions being considered on appeal to the Full Bench and 
further. One of these appeals, dealt with by the Full Bench, 
was referred to by both counsel in the course of these 
proceedings. [Hamersley Iron Pty Limited and Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia and Others, No. 2619 of 1989, (1990) 70 WAIG 
3001], 

The issue at first instance then involved a question of 
whether the provision of housing was an "industrial matter'' 
in the circumstances of that case. Given the submissions in 
this case and the other case law referred to by both Counsel, 
it is convenient here to reiterate part of the reasons for 
decision at first instance in "the housing case" [Amalga- 
mated Metal Workers and Shipwrights Union of Western 
Australia and Others and Hamersley Iron Pty Limited, No. 
185 of 1988, (1990) 70 WAIG 3010], 

There is no question that issues which go to the 
attendant rights and obligations of employers and 
employees in relation to one another pursuant to 
contracts of employment are industrial matters. It may 
be, however, that an issue which is not readily defined 
as falling within the boundaries of contractual relation- 
ships is nonetheless an industrial matter. 

In the Manufacturing Grocers' Case of 1986 [Re 
Manufacturing Grocers' Employees Federation of 
Australia and Another; Ex parte Australian Chamber of 
Manufacturers and Another (1986) 65 ALR 461] the 
High Court, in dismissing an application for a writ of 
prohibition to prevent the Australian Conciliation and 
Arbitration Commission from dealing with claims for 
superannuation benefits for employees on the grounds 
that it did not have jurisdiction, had this to say at p. 467. 

For present purposes, it is sufficient to say that 
a matter must be connected with the relationship 
between an employer in his capacity as an 
employer and an employee in his capacity as an 
employee in a way which is direct and not merely 
consequential for it to be an industrial matter 
capable of being the subject of an industrial 
dispute ... 

It is noted that this comment does not preclude a 
wider view in an appropriate case. And a wider view 
was stated in the High Court judgement the following 
year in the Cram case [Re Cram and Others; Ex parte 
New South Wales Colliery Proprietors' Association 
Ltd and Others (1987) 72 ALR 161] which considered 
whether a dispute as to manning and the mode of 
recruitment constituted an industrial matter. 

The Court noted the comments of Dixon C.J. in a 
previous matter [R. v. Finlay; Ex parte Commonwealth 
Steamship Owners Association (1953) 90 CLR 621 at 
629-30] to the effect that although the possibility of an 
indirect and consequential effect is not enough, the 
conception of what arises out of or is connected with 
the relations of employers and employees includes 
much that is outside the contract of service, its 
incidents and the work done under it and also of Isaacs 
J. and Rich J.in another matter [Australian Employees' 
Association v. Prahan and Malvem Tramway Trust 
(1913) 17 CLR 680 at 693-4] regarding the Common- 
wealth and State Acts of the time that— 

The 'conditions' of employment include all the 
elements that constitute the necessary requisites, 
attributes, qualifications, environment or other 
circumstances affecting the employment. 

And the words 'employers' and 'employees' are 
used in the Act not with reference to any given 
contract between specific individuals, but as 

indicating two distinct classes of persons co- 
operating in industry, proceeding harmoniously in 
time of peace, and contending with each other in 
time of dispute. 

The High Court then went on to comment on these 
and other decisions in the context of changes to 
industrial legislation in Australia and "community 
attitudes to the relationship between employer and 
employee" before commenting at p. 169 that— 

Many management decisions, once viewed as 
the sole prerogative of management, are now 
correctly seen as directly affecting the relationship 
of employer and employee and constituting an 
"industrial matter". 

It is an acknowledgement that what is an "industrial 
matter" for the purposes of the legislation is not frozen. 
The Western Australian legislation is not different in 
that respect. 

Fundamentally to decide the question of whether an 
issue is an industrial matter for the purposes of the Act, 
it is necessary to examine the particulars of that issue 
at the time. That is to say (as indeed the Respondent 
in this matter accepts) that simply because it is 
determined in a particular case that a dispute over 
housing does not (or in the alternative, does) constitute 
an industrial matter that of itself does not determine 
that any issue over housing cannot be (or in the 
alternative, must be) an industrial matter. It depends on 
the facts on which the conclusion as to "industrial 
matter" must be founded. If on the facts a sufficient 
connection between the relationship between em- 
ployee/s as employee/s and employer/s as employer/s 
is established, the matter is "industrial". 

A similarly wide view has been taken with respect 
to "industrial dispute". The criteria to be applied in 
determining what constitutes an "industrial dispute" 
for the purposes of industrial legislation was canvassed 
in 1983 by the High Court. It was observed by it then 
in the Social Welfare Case [Ex parte, Social Welfare 
Union (1983) AELR Vol. 25 No. 14, 284 at 285] when 
it rejected a narrow interpretation of "industrial 
dispute", and stated that the words are not to be given 
a technical or legal expression but— 

have to be given their popular meaning—what 
they convey to the man in die street. And that is 
essentially a question of fact ... 

It is, we think, beyond question that the popular 
meaning of "industrial disputes" includes dis- 
putes between employees and employers about the 
terms of employment and the conditions of work. 
Experience shows that disputes of this kind may 
lead to industrial action involving disruption or 
reduction in the supply of goods or services to the 
community. We reject any notion that the adjec- 
tive 'industrial' imports some restriction which 
confines the constitutional conception of "indus- 
trial disputes" to disputes in productive industry 
and organised business carried on for the purpose 
of making profits. The popular meaning of the 
expression no doubt extends more widely to 
embrace disputes between parties other than 
employer and employee, such as demarcation 
disputes, but just how widely it may extend is not 
a matter of present concern ... 

That is not to say that it is a corollary that when 
persons who are employers and employees are disput- 
ing over a matter then that matter becomes an 
"industrial matter" or the subject of an "industrial 
dispute" [see the comments of Mason J. in Federated 
Clerks' Union of Australia v. Victorian Employers' 
Federation (1984) 154 CLR 472 at 488]. It may be, and 
it usually is, the case that the matter in dispute is an 
' 'industrial matter'' but it cannot be presumed—though 
it is notable that in the Cram judgement the High Court 
commented that a matter which is outside the concept 
of "industrial matters" as defined, if a dispute 
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escalates to the point where there is a threatened, 
impending or probable dispute involving the withdraw- 
ing of labour, can lead to a dispute about an industrial 
matter coming into existence, notwithstanding its 
origins [Cram supra, at 171]. 

However, in this matter the consideration does not 
go beyond "industrial matter". 

[at pp. 3013-4] 
This decision was upheld on appeal and the reasoning 

then was followed in the decision on the other appeal to the 
Full Bench cited for the Respondent here; it being noted that 
the facts in that matter being quite different from those 
applying here. 

I note that "the housing case" was dealt with before the 
most recent amendments to the Act which came into effect 
on 1 December 1993. However, those amendments do not 
impinge on the consideration here in any respect which 
would render the earlier observations redundant or inappro- 
priate. Nor am I convinced that the decision of the Full 
Bench of the Australian Industrial Relations Commission in 
the Alcoa case [supra] that a dispute over the deduction of 
union dues did not fall within the jurisdiction of that tribunal 
under the (federal) Industrial Relations Act 1988 as 
amended advances the cause of the respondent in this case 
as counsel asserted. It is a fact that under the Western 
Australian legislation the recent amendments included a 
deletion of part of paragraph (g) of the definition of 
"industrial matter'' which goes to the deduction of union 
dues. This was not the point raised though. The argument 
put was that union dues, not being directly related to the 
performance of duties in work or to remuneration or 
conditions of employment, could not be an "industrial 
matter". Similarly then, it was submitted, "non work 
related medical expenses", not being a result of work, can 
not be construed as an "industrial matter". 

But the question must be determined on the facts of the 
particular relationship having regard for the definition in 
section 7 of the Act. 

Section 9 of Part II—As to the Regulations, Duties and 
Discipline of the Police force of the Police Act 1892 
authorises the Commissioner of Police, subject to the 
approval of the Minister, from time to time— 

frame rules, orders, and regulations for the general 
government of the members of the Police force and of 
police cadets, as well as with respect to their places of 
residence, their classification, grade, distribution, par- 
ticular service, and inspection, as to the description of 
the arms, accoutrements, and other necessaries to be 
furnished to them and all such other rules, orders, and 
regulations relative to the Police Force and cadets, and 
the control, management, and discipline thereof as may 
be necessary for rendering the same efficient for the 
discharge of the several duties thereof, and for the 
purpose of preventing neglect or abuse; and as the 
Minister considers necessary or desirable for establish- 
ing and conducting a Police Force Canteen. 

Section 9 therefore is an enabling provision for the 
Commissioner of Police to make regulations in the course 
of administration of the police force (police officers and 
police cadets) by him on behalf of the Minister (and, in 
respect of any actual regulations to be made, subject to the 
Minister's approval). 

only arise for an individual as a consequence of his/her 
employment in the police force. The benefit which arises or 
may arise pursuant to Regulation 1307 would constitute a 
reimbursement allowance as distinct, for instance, from an 
allowance applied for particular skills. There is no substan- 
tive distinction between reimbursement allowances and 
other allowances which may be applied as a consequence of 
employment. That is, the fact of moneys being applied for 
the purpose of reimbursement does not of itself render such 
allowance or its application beyond jurisdiction of this 
Commission. Indeed there are many such allowances 
provided for in awards and agreements in this Commission. 

More significantly, the fact that the provision for 
reimbursement pursuant to Regulation 1307 is for expenses 
incurred as a consequence not as a direct result from actual 
work but otherwise can not of itself dispose of the question 
of jurisdiction. There may be (and often is) a range of 
benefits which arise pursuant to an employment relationship 
which do not directly go to remuneration for, or reimburse- 
ment of expenses incurred in, the actual work. Remuneration 
"packages" involving the payment of (or reimbursement 
for) such expenses as school fees, holiday travel costs, 
expenses incurred by spouses or family members, medical 
expenses, financial sector transaction charges and so on may 
apply to particular employment relationships. Some such 
benefits, such as banking fees, are even common award 
provisions. And, notably if such benefits are not prescribed 
by award or order section 29(l)(b)(ii) allows for the 
claiming of such contractual benefits in any event. It is a 
matter of whether the benefit arises pursuant to the 
employer—employee relationship. 

The point here is whether there is sufficient relationship 
to the employer—employee relationship for the issue to fall 
within the definition of "industrial matter". Having regard 
for the facts in this matter, and, in particular, the 
pre-requisite of employment in the police force for 
Regulation 1307 to have any application including at least 
the right to raise a claim; the evidence of the administrative 
frame within which the regulation has been established and 
the undisputed facts as to its operation since the regulation 
was gazetted in 1989,1 am satisfied that the question to be 
answered, namely whether the dispute over the payment of 
"non work related medical expenses" is an "industrial 
matter" for the purposes of the Industrial Relations Act 
1979 as amended should be answered in the affirmative 
because it involves a matter which would fall within the 
definition of "industrial matter" in section 7 of that Act by 
virtue of its direct relationship to the service of police 
officers and police cadets employed under the Police Act 
1892. 

The finding then is that this Commission has jurisdiction 
pursuant to the Industrial Relations Act 1979 as amended 
to enquire into and deal with the dispute between the parties 
over the payment of "non work related" medical expenses. 

It was not canvassed in the proceedings but it may be 
apposite here to make the following observations in respect 
of the Commission's authority pursuant to section 23 to 
"deal with" an industrial matter. As can be seen by 
reference to that provision, the task for the Commission is 
fundamentally twofold. First to have cognisance of and 
enquire into an industrial matter duly before; and second; 
to deal with it. But, of course, in dealing with an industrial 
matter the Commission must do so within its power. A 
finding of jurisdiction to enquire into an industrial matter 
does not affect that. 

It is this authority which has been exercised, with the 
approval of the Minister, to bring Regulation 1307 into 
being. There is a benefit or a potential benefit to police 
officers and cadets arising out of that regulation. That can 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police 

and 
Commissioner of Police. 

No. C 81 of 1994. 
COMMISSIONER S.A. KENNEDY. 

20 April 1994. 
Finding. 

HAVING heard Mr R. Le Miere QC on behalf of the 
Applicant and Ms J. Smith of Counsel on behalf of the 
Minister for Police now therefore I make the following 
finding— 

That there is jurisdiction for this Commission to 
enquire into and deal with the dispute between the 
parties the subject of the schedule to Application No. 
C 81 of 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers—Western 
Australian Branch; Metals and 

Engineering Workers' Union—Western 
Australian Branch; Australian 

Electrical, Electronics, Foundry and 
Engineering Union (Western 

Australian Branch) 

Minister for Works. 
No. CR 43 of 1994. 

COMMISSIONER A.R. BEECH. 
18 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for a site 
allowance to apply for the construction of the Ballajura 
Community Campus. The three applicants seek a site 
allowance of $1.60. The claim is opposed. The Commission 
inspected the site and heard the parties on the 23rd March 
1994. 

Work commenced on site on the 17th January 1994 and 
it is due for completion on the 17th December 1994. It 
consists of the construction of eleven single storey build- 
ings. The contract value is $6.3m. It will employ approxi- 
mately 80 persons on site. It is being constructed on a ten 
hectare site. 

The Commission heard evidence from Mr Pallot who is 
an organiser with The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch 
(the BLF). His evidence is that the site is open and exposed 
to the wind and the elements. Whilst some limestone 
roadways have been set down it is difficult to move material 
and equipment around the site. He also spoke of the 
deterioration of the roadways with sand working through 
them from underneath. Mr Pallot pointed to the existence of 

a mulch spray which had been used in an endeavour to 
contain blowing sand. This had now been destroyed by 
virtue of people having to walk throughout the site. The site 
is large and equipment is stored in containers found on two 
locations. Access to amenities during working hours 
involves walking through the sandy soil and Mr Pallot's 
evidence is that it will become more complicated as the site 
continues. He referred to conditions expected to be 
experienced on site in winter and the difficulties experienced 
in having to walk large distances on site through wet 
conditions. The brick construction created a dust problem 
from the use of scaffolding, and of lime and cement. 

The applicants referred the Commission to a number of 
site allowances awarded for other sites on similar projects. 
They submitted that the application fitted the pattern of site 
allowances which had been awarded in the past 

The respondent opposed the application on a number of 
grounds. 

The first ground was dealt with at the commencement of 
the proceedings. The respondent drew the attention of the 
Commission to a recent decision of the Australian Commis- 
sion which extended the coverage of the National Building 
and Construction Industry Award to builders' labourers 
(Print L 2019). The decision of the Australian Commission 
had effect as from the 14th March 1994. The respondent 
noted that the claim before the Commission seeks a site 
allowance to apply to employees including builders' 
labourers for the period between January and December 
1994. The respondent argued that so far as builders' 
labourers were concerned it would be inappropriate for the 
Commission to award a site allowance after the 14th March 
1994. In this regard it was noted that the federal award does 
not contain a provision for site allowances to be paid. The 
respondent noted that the decision of the Australian 
Commission is subject to appeal. The respondent requested 
that the application be adjourned pending the outcome of the 
appeal. 

The Commission refused to grant the respondent's 
request. The extension of the National Building and 
Construction Industry Award to include builders' labourers 
will not have an affect upon the employees covered by the 
other two applicant unions. Those unions are still entitled 
to have their claim for a site allowance dealt with on its 
merits. Further, the complication arising from the extension 
of the federal award applies only from the 14th March 1994. 
The BLF would ordinarily be entitled to have its claim for 
a site allowance for work performed prior to the 14th March 
1994 similarly considered on its merits. 

The respondent then argued that the claim did not fit 
within the Sapri principles. It is quite apparent that an 
application for a site allowance in relation to building trades' 
employees is to be considered by applying the principles in 
the Sapri decision. Clause 8(16) of the Building Trades 
(Construction) Award so prescribes. Additionally the Full 
Bench of this Commission has so held when it discussed the 
manner in which such site allowances are to be determined 
(MBA and Another v. John Holland Construction Pty Ltd 
(1987) 67 WAIG 1731). In this case the respondent submits 
that there were not any site allowances awarded for public 
works construction sites prior to 1983 and that the nature of 
those projects has not changed since then. Thus the site does 
not fit within the pattern envisaged by the Sapri decision. 
This submission is based upon a literal interpretation of the 
Sapri decision. Such a literal interpretation is not warranted. 
It is not a question of whether a public works construction 
site in 1982 had been awarded a site allowance. It is a 
question whether at the 23rd December 1982 the site the 
subject of the claim would have attracted an allowance 
because: 

"It would be quite contrary to the intention of the 
wage pause to grant a site allowance for areas or 
circumstances where one would not have customarily 
applied or in any other way to create a precedent for 
the extension of site allowances beyond the areas or 
circumstances to which they have previously applied." 
(Sapri Decision, Print F 1957 at p. 6). 
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Research shows that site allowances were awarded for the 
construction of the Ocean Reef High School in November 
1982 (ABCE and BLF v. PWD, Print F 1081) and the 
Roleystone District High School in December 1982 (BWIU 
v. GKW Building Industries, Print F 1506). Further, 
although claims for a site allowance at a Duncraig High 
School and Mandurah High School in August and Septem- 
ber 1983 were rejected on merit, both sites were found to 
fit within the pattern (Prints F 2826 and F 2975). The 
Midland Technical College constructed by the predecessor 
of the current respondent was also found by the Commission 
to fit the pattern in 1984 (Print F 6431). A site allowance 
was awarded for the construction of a TAFE College in 
Victoria in 1984 with the Commission then commenting that 
the value of the contract and the type and location of the site 
placed it within the pattern for site allowance considerations 
((1984) 295 CAR 417). The awarding of site allowances to 
those projects so soon after the Sapri decision was made is 
a compelling reason to conclude that the site, subject of this 
claim, does fit within the Sapri principles. That is quite 
consistent with conclusions reached within this Commission 
often following the submissions of the parties that educa- 
tional facilities of this general type do fit within the pattern: 
BTA v. BMA (1989) 69 WAIG 2854; BTA v. Key west 
Construction Group (1990) 70 WAIG 924). 

The respondent then submitted that the disabUities on site 
are well within the disabilities envisaged by the award. 
Reference was especially made to the industry allowance in 
this regard. The Commission has previously entertained 
submissions that the industry allowance is all encompassing 
and for that reason a site allowance should not be awarded 
but has held that disabilities may exist which exceed the 
compensation provided for them by the industry allowance 
(see for example BTA v. Devaugh Constructions Pty Ltd 
(1991) 71 WAIG 3040 at 3041). Whether the disabilities do 
exceed the prescription within the award will be a matter for 
evidence and decision in each case. 

The respondent also submitted that the evidence did not 
go to establish a uniform disability for each employee on 
site. At most, it may indicate specific tasks for disabilities 
for specific individual employees. The respondent pointed 
to the fact that sheet metal workers, for example, are not yet 
on site and no evidence can be brought regarding the 
disabilities experienced by sheet metal workers. 

Whilst the Commission appreciates the thoughtful sub- 
mission put by Mr Lee it must be understood that a site 
allowance is awarded for conditions which relate to a site 
as a whole. It is not an allowance which is available for a 
disability or disabilities experienced only by particular 
employees or for particular tasks. It involves an averaging 
concept so that for reasons which have been accepted by the 
industry over time, an allowance is struck to compensate for 
disabilities inherent to the site to which the employees on 
site will generally be exposed. 

The balance of the respondent's objections related to the 
two metal trades awards. 

It was submitted that the Commission should no longer 
entertain a claim for a site allowance on behalf of employees 
covered by the Engineering Trades (Government) Award 
because that award has recently been converted into a paid 
rates award by agreement between the parties to that award 
((1992) 73 WAIG 118). It is to be noted that that award 
applies to more than just the Building Management 
Authority's operations. Its conversion therefore affected 
more than just the Building Management Authority's 
operations. It was a comprehensive exercise. It also involved 
the cancellation of a number of orders which applied outside 
the award. It is not apparent that any of the orders cancelled 
were existing site allowance orders. However it is not known 
whether there were at the time any existing site allowance 
orders in force, thus no conclusion is able to be drawn from 
that circumstance. In addition, in relation particularly to 
employees of the Building Management Authority, a 
number of conditions of employment which had not been 
prescribed by the award were incorporated into the award 
in a Fifth Schedule (at page 136). It is apparent therefore that 

the intention of those parties was to provide for all the 
conditions of employment to be encompassed within that 
award. No provision appears to have been made by the 
parties for site allowances. In the past this award did not 
contain a specific provision allowing site allowances to be 
prescribed. In order to justify a claim for a site allowance 
to employees covered by the award it has been necessary for 
the applicant to argue that conditions exist on a particular 
site which are not adequately compensated for by the award 
and that, pursuant to the State Wage Principles, an additional 
allowance should be created. However that was before the 
parties consciously endeavoured to prescribe all wages and 
conditions within the award. 

Of particular import is the agreement of the parties to 
insert the following clause in the award: 

IB—Paid Rates 
It is a condition of this award that the wages and 

conditions which apply to employees covered herein 
shall not exceed those prescribed in the award." 

That provision is quite plain in its language. It does not 
have any exceptions or qualifications. The Commission also 
notes by way of contrast that the Building Trades 
(Construction) Award was a paid rates award when it first 
issued (note Clause 6.—Maximum Rates in this Paid Rates 
Award (1979) 59 WAIG at 503). That was a position 
comparable to the Engineering Trades (Government) Award 
as it currently is. However in the case of the building award 
a provision recognising site allowances came later when the 
award was varied to insert a clause permitting site allowance 
claims to be determined ((1982) 62 WAIG 1265 at 1267). 
In the circumstances of the recent and comprehensive 
conversion of this award to a paid rates award, the wording 
of Clause IB and the contrast with the earlier circumstances 
of the Building Trades (Construction) Award the submission 
of the respondent is quite sound. The applicant metal unions 
did not specifically reply to the submission. In those 
circumstances the applicants have not shown that it is now 
open for them to claim a site allowance should be awarded. 
To do so would be to prescribe by way of an allowance a 
wage or condition which exceeds those prescribed in the 
award. To put it another way, the Commission would by 
prescription of a site allowance, then prescribe a condition 
of employment which is a condition of employment not 
prescribed by the award when the parties have expressly 
agreed that that shall not occur. 

Accordingly the submission of the respndent in relation 
to this award is valid. In the event that this conclusion is not 
consistent with the intention of the parties to that award then 
it is open to any of them to either exercise the liberty to apply 
contained within the award as a result of its conversion to 
a paid rates format or to otherwise apply to vary the award. 
In that event it is appropriate to adjourn the consideration 
of this application insofar as it relates to the employees 
covered by that award. In the event that the position in 
relation to the Engineering Trades (Government) Award is 
altered then this application will be able to be re-listed. 

However there are no such considerations in relation to 
the Sheet Metal Workers (Government) Award. It will apply 
to employees on site and is therefore available (as is the 
Building Trades (Construction) Award to the 14 March) for 
the purposes of this matter. It is appropriate to deal with the 
final ground upon which the respondent opposed the claim. 
The Commission's attention was drawn to a Code of 
Conduct which has been established by the Hon. Minister 
for Labour Relations and which the present respondent is 
bound to observe. Whilst the Code refers to a number of 
matters it is relevant to these proceedings to note that site 
allowances will be paid only in accordance with the 
decisions of the Commission and only to the parties to which 
the decision directly relates (page 6 paragraph 2.1.5). The 
respondent stated that this represented a change in the 
practice of the respondent whereby a site allowance awarded 
by the Commission would be applied administratively by 
the respondent so that all employees who came to the site 
would receive it whether bound by the order or not. It was 



submitted that this change would, if an allowance were to 
be awarded, lead to a situation where only certain employees 
on site would receive the allowance while others would not. 
It was said that this could lead to industrial unrest on site. 

This argument is best approached in the following 
manner. The Commission has a claim before it that 
conditions on a particular building site exceed the compen- 
sation provided for in the award or awards in question. The 
parties are entitled to bring such a claim to the Commission 
and to have it dealt with on its merits. The Commission is 
obliged to deal with the claim on its merits without regard 
to technicalities or legal forms (s.26(l)(a)). However when 
such a claim is brought under s.44 of the Act and is referred 
for hearing and determination then the order which issues 
may only bind the parties in relation to whom the matter has 
not been so settled (s.44(9)). In this case the claim has only 
been made against the Hon Minister for Works and only in 
relation to employees covered by three awards. Thus the 
only orders which can issue from these proceedings can only 
apply to those parties and, in the context of this claim, to 
those awards. It is common ground that a site allowance 
order issuing from these proceedings will not apply to all 
employees who will be on site during its life. For example 
there may be employees who are employed by the 
respondent pursuant to other awards of this Commission. 
Similarly there may be employees who are employed by the 
respondent pursuant to awards of the Australian Commis- 
sion. There may also be employees of employers in the 
private sector. This is a characteristic of the industry and is 
not unusual. The Commission's site allowance orders have 
not directly applied to all employees who may come on to 
a building site because the nature of the claim made 
precludes it from doing so. That is not to be critical of the 
claimants for there would be a practical difficulty in 
identifying in advance all of the employers and employees 
involved for the purposes of making a claim. 

The point to be made however is that the Commission has 
not in the past refused to consider a claim because of that 
reason. It is quite appropriate for a site allowance awarded 
by the Commission to be implemented on the site by 
administrative action because that is the nature of the 
allowance itself. It means that the formalities of bringing a 
series of successive claims to the Commission to have that 
allowance applied by order to other employees who come 
to site are avoided. However the absence of that administra- 
tive action is not a reason not to consider the claim on its 
merits. The nature of the proceedings before the Commis- 
sion remains the same. Further complementary orders 
regarding the same site may be necessary for various 
reasons. In relation to the construction of a locomotive shed 
for Westrail at Namgulu five claims were lodged and dealt 
with (see (1989) 69 WAIG 428; Print H 5004; Print H 8681). 
The possibility that further claims may be lodged to address 
particular circumstances is not a concern in itself, although 
they render the site allowance procedure more cumbersome 
and time consuming for the parties involved. 

It is to be noted that orders of this Commission cannot 
affect employees covered by an award of the Australian 
Commission employed on a site that has not been a factor 
of relevance. Federal awards have applied in those circum- 
stances for a considerable period of time in W.A. The parties 
to the federal awards applicable to the building industry in 
W.A. are aware that since 1989 there has not been a site 
allowance provision in those awards. If the parties to a 
federal award have applied administratively the provisions 
of a site allowance awarded from this jurisdiction that is a 
matter for them. Equally the cessation of that practice is a 
matter for them. 

Accordingly the Commission does not accept that the 
changes in the respondent's past practice regarding the 
implementation of site allowance orders is a reason not to 
consider the claim made on its merits. 

The Commission now turns to consider those merits. The 
respondent called evidence from the Site Manager, Mr Cox. 
He was able to draw from his experiences on other sites 
where site allowances had been paid. He acknowledged that 
wind and sand could be a greater problem than on an earlier 

site. He was not questioned specifically on the evidence of 
disabilities brought by the applicants. 

In the assessment of the Commission the site is one for 
which a site allowance ought to be paid. It does fit the 
pattern of sites for which an allowance has been paid in the 
past. In sum the disabilities exceed those embraced by the 
Sheet Metal Workers (Government) Award and prescribed 
by the industry allowance of the Building Trades (Construc- 
tion) Award. In this case the site is large and exposed. The 
effect of the wind has been anticipated by the unusual use 
of a spray mulch. However the evidence is that it has 
deteriorated. The soft sand is a disability and will become 
more so in winter. The limestone roads do not go to all areas 
of the site and there is evidence of some deterioration. 
However the respondent has made some attempts to plan the 
site appropriately. There is no complaint of inadequate 
lay-down areas and tool and equipment storage units have 
been located in two different areas. The Commission takes 
into account the evidence of the other sites referred to by 
both witnesses. The CSIRO site referred to by Mr Cox was 
one where the parties agreed upon $1.00 and the Commis- 
sion ratified the agreement of the parties ((1992) 72 WAIG 
606). Mr Pallot cited the $1.15 agreed between the parties 
for the South Lake High School ((1989) 69 WAIG 2574). 
The Commission is not convinced of the direct comparabil- 
ity of either site when the disabilities as a whole are 
examined from the evidence. The disabilities on this site do 
not appear extensive and an amount of 90c will be 
prescribed. 

A minute of the orders reflecting the above conclusions 
will now issue. 

Appearances: Mr G. Sturman on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and the Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

Mr G. Giffard on behalf of The Australian Builders' 
Labourers' Federated Union of Workers—Western Austra- 
lian Branch 

Mr D. Lee on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers—Western 
Australian Branch; Metals and 

Engineering Workers' Union—Western 
Australian Branch; Australian 

Electrical, Electronics, Foundry and 
Engineering Union (Western 

Australian Branch) 

Minister for Works. 
No. CR 43 of 1994. 

Building Trades (Construction) Award 
1987 No. R 14 of 1978 

Sheet Metal Workers (Government) 
Award 1973 No. 31 of 1973 

Engineering Trades (Government) 
Award, 1967 Award Nos. 29, 30 and 

31 of 1961 and 3 of 1962. 
COMMISSIONER A.R. BEECH. 

3 June 1994. 
Order. 

HAVING heard Mr G. Sturman and Mr G. Giffard on behalf 
of the applicants and Mr D. Lee on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders— 

1. That notwithstanding the provisions of the Build- 
ing Trades (Construction) Award 1987, employ- 
ees employed pursuant to that award by the 
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respondent to carry out construction work on the 
Ballajura Community Campus shall be paid 90c 
per hour worked between the 10th day of February 
1994 and the 14th day of March 1994 in lieu of 
and in substitution for all special rates and 
conditions prescribed in Clause 9(1) of the 
Building Trades (Construction) Award 1987, 
excepting subclauses (f) Explosive Powered 
Tools, (o) Cleaning Down Brickwork and (w) 
Heavy Blocks. 

2. That notwithstanding the provisions of the Sheet 
Metal Workers (Government) Award 1973, em- 
ployees employed pursuant to that award by the 
respondent to carry out construction work on the 
Ballajura Community Campus shall be paid 90c 
per hour worked in lieu of all special rates and 
provisions, with effect from the 10th day of 
February 1994 until the completion of that project. 

3. That so much of the application that relates to a 
claim on behalf of the employees employed 
pursuant to the Engineering Trades (Government) 
Award 1967 be adjourned sine die. 

4. Liberty is reserved to The Australian Builders' 
Labourers' Federated Union of Workers—West- 
em Australian Branch to have this application 
re-listed in the event that the appeal against the 
decision of Deputy President Macbean of the 
Australian Industrial Relations Commission in C 
No. 21376 of 1993 is successful. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, Perth West Australian Branch 

E.G. Green and Sons Pty Ltd. 
No. CR 75 of 1994. 

COMMISSIONER A.R. BEECH. 
13 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred for hearing 
and determination is in the following form: 

"The claimant union claims the decision of the 
management of E.G. Green and Sons Pty Ltd in 
refusing to transfer Ms S. Puig to a permanent position 
in the Harvey boning room was harsh, unjust and unfair 
and seeks an Order from the Commission for a transfer 
of Ms Puig to a permanent position in the Harvey 
Boning Room. 

The respondent objects to and opposes the claim." 
Ms Puig commenced with the respondent in a casual 

position in September 1992. Prior to her ceasing work in 
May 1993 to have a child she had worked in the boning room 
as a casual packer. On the 27th July 1993 the respondent 
advertised commercially for a number of permanent part 
time meat packers in the boning room. Ms Puig contacted 
the personnel officer of the respondent and expressed an 
interest in one of the positions. Her interest was noted. Of 
some 60 applicants however, only 12 were interviewed and 
of those 8 were chosen. Ms Puig was not amongst those 
either interviewed or chosen. It is not clear from the 
evidence when the decision was made regarding the persons 
to be appointed. 

Towards the end of August 1993 the boning room 
supervisor, Ms Demarte, contacted Ms Puig and offered her 
a position as a casual in the carton room. This position was 
accepted and she commenced on the 1st September 1993. 
Some time towards the end of September and the beginning 
of October she questioned her lack of success in a permanent 
part time position. It is this failure which is the subject of 
the reference to the Commission. 

The union sought to demonstrate that the refusal of 
management to offer a permanent part time position in the 
boning room was an unfair exercise of management's right 
to hire. The applicant alleged there was a custom and 
practice at the abattoir for permanent positions to be offered 
to casual employees with the longest casual service. It was 
alleged that this custom and practice was not followed in 
relation to Ms Puig. After hearing the evidence on this 
matter the Commission is satisfied that there is no 
agreement between the parties regarding the custom and 
practice. The Commission judges the position to be that so 
far as the employees in the boning room are concerned, and 
in this respect they are simUar to the employees represented 
by Mr Banforth who is a slaughterman, the employees 
themselves recognise an informal seniority. There would not 
appear to be an actual seniority list. Mrs Reale gave 
evidence that she does keep a "tally sheet" for her own 
record. However the respondent does not consider itself 
bound by the alleged custom and practice and clearly 
reserves its rights in this regard. However there is sufficient 
in the evidence to conclude that the length of a casual 
employee's service is a consideration taken into account by 
the respondent. The Commission so concludes. It is also 
noted that there is some confusion in the evidence as to Ms 
Puig's position on the "seniority list" at the time of the 
creation of the permanent part time positions. On the 
evidence of Mrs Reale there was at least one person ahead 
of Ms Puig and one other person of equal standing. 

The union also sought to attack management's decision 
to create the permanent part time positions. The Commis- 
sion understands them to be in lieu of at least one fuE time 
permanent position. However, it appears to the Commission 
that such a decision could only be legitimately attacked in 
these proceedings if it could be shown that the creation of 
the permanent part time positions was designed in some way 
to remove a full time permanent employment opportunity 
for Ms Puig. The positions were created at a time when Ms 
Puig was not in employment. Further, it would not have been 
known whether Ms Puig would return to employment and 
it is not open on the evidence that has been produced before 
the Commission to conclude that there was some deliberate 
design aimed at Mrs Puig. That is not to conclude that the 
creation of the permanent part time positions was either 
appropriate or inappropriate. This issue and that of seniority 
are not matters which require determination in these 
proceedings. 

That is said because the evidence reveals that from the 
respondent's own submissions Ms Puig would have been 
considered for one of the permanent part time positions if 
it were not for the opinion of the boning room management 
that she "skylarked and mucked around" too much. This 
matter may therefore be decided on that understanding. 
Some of the matters relied upon by the union then become 
matters which need not be finally dealt with by the 
Commission in these proceedings. TTiis matter is therefore 
able to be distinguished from a matter which came before 
Gregor C in relation to the Broome Abattoir ((1988) 68 
WAIG 1910). In that case the facts were that the parties 
adhered to a seniority agreement. Selection procedures were 
rigorously applied in accordance with an understanding 
reached with the union beforehand. One of the complaints 
made against the employer's selection in that case was the 
length of the trial period, a matter in which the employer 
merely followed the agreement it had reached with the 
union. In that case also an incident involving the packing of 
three boxes without using a knife was a matter which was 
relevant to the consideration. The conclusion of the 
Commission in that case that management had not erred or 
exercised its choice unfairly was quite open on the facts. 
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It should be said that the selection of people for 
employment or promotion within employment is a matter of 
management's prerogative. However merely because a 
matter is part of management's prerogative does not exclude 
the jurisdiction of the Commission from reviewing its 
exercise and intervening where necessary to ensure fair 
dealing (see Re Cram and Others; Ex parte NSW Colliery 
Proprietors' Association (1987) 72 ALR 161). 

In this case during her employment Ms Puig was not 
spoken to or warned in any respect regarding "skylarking 
or mucking about". So far as Ms Puig was concerned her 
employment was quite satisfactory and there would be no 
reason why she would not be considered for a permanent 
position. 

At the time Ms Puig made her interest in the permanent 
position known management's opinion of her was not put 
to her for any comment or to allow her to defend her position 
prior to management deciding not to offer her a permanent 
part time position. The reasons why she failed to gain a 
permanent part time position were not made known to her 
following her failure to gain a position. In fact they came 
to light only when she herself requested a reason for it. 

For the reasons set out in the above two paragraphs the 
respondent's actions towards Ms Puig were unfair. She had 
not been warned during the time of her employment. An 
employee should be warned if that employee's conduct falls 
short of what is required (Margio v. Fremantle Arts Centre 
Press (1990) 70 WAIG 2559). In deciding to take 
disciplinary action including dismissal for reasons other 
than misconduct, a prudent employer will put to the 
employee matters going against the employee which 
management wishes to take into account. This will allow 
management to make an informed and balanced decision. 
Without that the decision is likely to be unfair (Lawrie v. 
Mt Gunsen Mines Pty Ltd (1981) 48 SAIR 656 at 670). 
There is no reason why that principle would not apply in 
these circumstances given that the respondent would 
otherwise have offered a permanent part time position to Ms 
Puig. 

To be fair to the respondent the works manager, Mr 
Nicholl, recognised this when Ms Puig's query was brought 
to him. Mr Nicholl had not been involved in the earlier 
decision and undertook to find out the reason why Ms Puig 
was not selected for the permanent part time position. He 
did so on the following day. By way of addressing what he 
saw as an unfairness Mr Nicholl offered Ms Puig a full time 
position in the offal room. Whilst Ms Puig accepted this 
position the Commission is satisfied from the evidence that 
she was reluctant and unhappy in doing so. The Commission 
does not necessarily accept that she was placed under duress 
to accept the position but the Commission is satisfied that 
having to make the choice upset her and did not remove her 
wish to secure full time employment in the boning room. 
What remains therefore is the fact that because of an unfair 
exercise of management's prerogative Ms Puig was denied 
an opportunity to work in a full time position in the boning 
room. 

Management's decision was also unfair because in the 
proceedings before the Commission it was not established 
that Ms Puig was guilty of skylarking or mucking about It 
was at least not proven that Ms Puig did so to an extent 
greater than any other employee in the boning room. It is 
noted that Ms Demarte said that a few packers do "muck 
around" and it is part of her job every day to tell them not 
to do so. In those circumstances it is unfair to penalise Ms 
Puig for conduct which is not uncommon and when there 
is no evidence that that conduct otherwise warrants any 
separate treatment other than being told off by the boning 
room supervisor. 

For similar reasons the Commission is satisfied that the 
mistake attributed to Ms Puig regarding the returned cartons 
of export meat is not to be taken into consideration. This 
conclusion is reached because on the evidence that was not 
a reason why management declined to appoint Ms Puig. If 
it was not a reason then, it should not be a reason now. 
Indeed, the evidence is that photographs of the returned 
carton were shown to all of the employees in the boning 
room so that they all share the consequences of carelessness. 
Once again it is not appropriate that Ms Puig be penalised 
to an extent which, on the evidence, is greater than any other 
person in the boning room associated with the packaging and 
preparation of that product. That is not to conclude that the 
issue of the returned stock is not serious. It clearly is. It is, 
however, to conclude on the evidence that that incident 
should not be held against Ms Puig in the circumstances of 
this matter. 

Further, and quite importantly, the Commission was 
shown evidence of a resolution from the boning room 
workforce that they are "united in our support for Miss 
Sylvie Puig's claim to a permanent job in the boning room 
... That we believe that her work performance is up to the 
standard required, that there are no personality differences 
which prevent her from doing her work, and that manage- 
ment's actions in refusing to give her a permanent position 
in the boning room are unreasonable" (exhibit 1). This 
resolution was made on or about the 14th April 1994 for the 
purposes of these proceedings. The Commission accords 
that resolution considerable weight. Its existence, together 
with the evidence before the Commission that Ms Puig as 
a casual always attended for work and did not "take many 
sickies", is also important in reaching the conclusion that 
an unfairness did occur. It also assists in allowing the 
Commission to reach a conclusion as to a fair remedy in this 
matter. 

In doing so the Commission also takes into account the 
evidence that at the moment Ms Puig would be at the head 
of a list of casual boning room employees if she had still 
been employed as a casud and had not, reluctantly, accepted 
the full time position in the offal room. The Commission is 
aware that there is some controversy about whether two 
other employees are ahead of Ms Puig. However the 
Commission accepts Mrs Reale's evidence that the other 
two employees have not been employed for the last "three 
months" and may not be validly regarded as being on "the 
list". 

The unfairness in this case is remediable by prescribing 
that Ms Puig be given an opportunity to work in a permanent 
position in die boning room. It would be consistent with the 
reasoning of the Commission in this matter if Ms Puig is 
offered a permanent part time position in the boning room. 
However events have somewhat overtaken the circum- 
stances of this matter in that she is now employed full time 
in the offal room. It is thus not clear whether a current 
permanent part time position in the boning room would be 
appropriate given that it would now mean a reduction in 
hours from frill time to part time. It is somewhat regrettable 
that this issue was not fully canvassed in evidence. However 
in circumstances where the respondent has since offered full 
time employment to Ms Puig, although in the offal room, 
and she is now working full time it is appropriate if the 
Commission prescribe that the respondent offer to Ms S. 
Puig the next available full time permanent position in the 
boning room. A minute of an order to that effect will now 
issue. 

Appearances: Mr T. Kucera on behalf of the applicant. 

Mr M. Darcy on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, Perth West Australian Branch 

and 

E.G. Green and Sons Pty Ltd. 
No. CR 75 of 1994. 

COMMISSIONER A.R. BEECH. 
2 June 1994. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Mr M. Darcy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That E.G. Green and Sons Pty Ltd shall offer to Ms 
S. Puig the next available full time permanent position 
as a spotter packer in the boning room at Harvey. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union— 

Western Australian Branch 

Eltin Open Pit Operations Pty Ltd. 
No. CR 136 of 1994. 

COMMISSIONER J.F. GREGOR. 
16 May 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceedings 

on 4 May 1994 as edited by the Commissioner). 
THE COMMISSIONER: On the 8th of April 1994, the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch (the MEWU) made and application pursuant to 
Section 44 of the Industrial Relations Act 1979 (the Act), 
for a conference to discuss a resolution of a problem it had 
with Eltin Open Pit Operations Pty Ltd (Eltins) over the 
amount of back pay to be paid to a fitter, a Mr Hamerston, 
as a result of decisions of the Industrial Magistrate, the Full 
Bench and later, the Industrial Appeal Court over the 
interpretation of subclause (15) of Clause 18.—Special 
Rates and Provisions of the Metal Trades (General) Award 
1966 (the Award). 

In the course of disposal of the Hamerston matters, from 
the Industrial Magistrate through the Full Bench to the 
Industrial Appeal Court, none of those judicial authorities 
decided with particularity the question of whether a worker 
paid under that subclause is entitled to wages as if he or she 
were paid in accordance with the award of the Australian 
Industrial Relations Commission (the Australian Commis- 
sion) which governs the conditions of employment of 
Worsley Alumina Pty Ltd (Worsley Alumina) at the 
Boddington Gold Mine. The problem is further complicated 
in that Worsley Alumina has an enterprise bargaining 
agreement (EBA) which, prima facie, overrides the opera- 
tions of the Worsley Alumina Award, 1982 (the Worsley 
Award) of the Australian Commission in that it prescribes 
rates of wages in addition to those that are set out in the 
Worsley Award. It was and is the contention of the MEWU 
that those higher rates are the rates which ought to be used 
in calculating the money due to Mr Hamerston as a result 
of the Decision of the Industrial Magistrate. 

Eltins, through its Advocate Mr Gifford, disagree. Eltins 
say that the clause should be interpreted in a way which 
would mean that the wages, by way of allowance, that are 
to be paid under subclause (15) of Clause 18 of the Award 
are those prescribed in the Gold Mining Engineering and 
Maintenance Award or, in the alternative, means the rates 
prescribed in the award of the Australian Commission which 
covers Worsley employees, and not the EBA. 

The Commission conducted a conference on the dispute. 
At the conclusion of the conference, the parties had not 
reached agreement and, pursuant to the powers under 
Section 44 of the Act, the Commission decided that the 
matter had not been settled by agreement between the parties 
and sought their consent in writing that the Commission hear 
and determine the question. By giving that consent pursuant 
to subsection (12a), by the operation of subsection (12c) of 
Section 44, there is no access to the appeal provisions of the 
Act via Section 49. 

The parties agreed on the matter to be determined by the 
Commission and that became the subject of a schedule for 
hearing and determination. At the time that the parties 
advised the Commission of the matter for determination, 
each of them, the MEWU by a letter dated the 18th of April 
1994, and the Australian Mines and Metals Association in 
its role as agent for Eltins by a letter dated the 27th of April 
1994, confirmed in writing their consent that the Commis- 
sion hear and determine the matter pursuant to Section 
44(12a) of the Act. 

The matter to be determined is in the schedule of the 
Memorandum which, inter alia, is as follows: 

In this respect, the Applicant Union claims that the 
term "award", as contained in subclause (15) of 
Clause 18.—Special Rates and Provisions of the Metal 
Trades (General) Award 1966, is capable of meaning 
and including a certified enterprise agreement of the 
Australian Commission. In particular, the Union claims 
that the certified agreement entered into by Worsley 
Alumina Pty Ltd, being the owner of the gold mining 
operations in question, on the 29th of September 1993, 
is deemed to form part of the relevant award, namely 
the Worsley Alumina Award, 1982, for the purposes of 
the relevant subclause. 

The Respondent Company disputes the meaning 
attributed to the relevant subclause by the Union and 
claims that a certified enterprise agreement does not 
fall within the description of the term "award" as 
contained in the subclause. 

The parties put to the Commission a range of submis- 
sions. They each put the position, as expressed in the 
Memorandum, as their prime argument with alternative 
arguments in die case that their prime argument is rejected. 
In my view the answer is clear from the prime argument and 
it is therefore not necessary for me to consider the various 
arguments that were advanced in the alternative. 

For the purposes of these Reasons, rather than reviewing 
the respective arguments, I will provide the parties with my 
response to the application. First of all the relevant 
subclause is as follows: 

An employee who is sent to work on any gold mine 
shall be paid an allowance of such amount as will 
afford the employee a wage not less than he/she would 
be entitled to receive pursuant to the award which 
would apply if such employee was employed in the 
gold mine concerned. 

From the Decision of the Full Bench in Eltin Open Pit 
Operations Pty Ltd v. Metal and Engineering Workers' 
Union—Western Australian Branch (1993) 73 WAIG 1466, 
it is clear that the gold mine concerned is Boddington, the 
gold mining company concerned is Worsley Alumina and 
that it was accepted that Worsley Alumina has employees 
on the site who are paid in accordance with the Worsley 
Award and the EBA. That can be taken, I think, from the 
Full Bench. 



The Commission in interpreting any document, whether 
that interpretation be under Section 46 or in the Commis- 
sion's normal duties under Section 44 of the Act or indeed 
under a matter referred under this Section, is required to 
apply the principles that are set out by the Industrial Appeal 
Court in Norwest Beef Industrial and Another v. Australa- 
sian Meat Industry Employees' Union (1984) 64 WAIG 
2124. 

The Norwest Beef Industries Case (supra) clearly adopts 
the normal method of interpretation of legal instruments. 
The words are to be given their normal and natural meaning 
and it is only in the event of ambiguity or a nonsense result, 
as it were, or if the interpretation produces conflict, that the 
interpreter is to look to extrinsic aids for interpretation. 

There are some key words in the clause. The parties have 
suggested various interpretations to the most important of 
those and that is the word "award". Rules of interpretation 
provide that the words are to be given their meaning within 
the context of the clause in which they appear and within 
the context of the whole of the document. In doing so, and 
to receive assistance for that, I refer to the Concise Oxford 
Dictionary which defines the word "award" as follows: 

"Give an order as to payment, penalty or prize; a 
payment, penalty or prize awarded; a judicial deci- 
sion." 

The use of "award" in an industrial context, in my view, 
carries no different meaning that that described in the 
Oxford Dictionary. There may be a different meaning of the 
word used as a proper noun to describe an instrument where 
a number of conditions are collected together and form the 
basis of a contract to be applied in an employment situation. 
A document of that nature is, in some circumstances, known 
as an Award. It is also clear that such a document can carry 
other names, such as an agreement or a certified agreement. 
There are also various other titles that have been given to 
such a collection of conditions. 

However, in the current circumstance, we are not talking 
about the word award, at least in the first instance, as a 
proper noun. One is talking about "a payment, penalty or 
prize awarded; a judicial decision". If one looks at the 
wording of the award, one must apply it at today. One can 
not look to see what the clause may have meant a number 
of years ago and the factual situation must be looked at. As 
I have said, it is clear from the Full Bench decision (supra), 
and I do not think it is disputed by the parties, that the gold 
mine concerned is the Boddington mine operated by 
Worsley Alumina. It has employees. It is an agreed fact that 
those employees are employed in accordance with an award 
of the Australian Commission. They are not, as a matter of 
fact, employed under the Gold Mining Engineering and 
Maintenance Award or indeed under any other Award of the 
State Commission. They are employed under one Federal 
Award. 

The next question to be determined is what constitutes the 
award. One must again refer to the clause to be interpreted. 
The worker is to be paid an allowance of such amount as 
would afford that worker a wage not less than he or she 
would be entitled to receive pursuant to the award governing 
the terms and conditions of the employment of an employee 
of the operation of the gold mine. Therefore, one has to 
determine what the wage that an employee of the owner 
would receive. To do that, one must examine the types of 
payments which are made by Worsley Alumina. 

One has to examine what applies at Worsley Alumina. An 
award, according to the Oxford Dictionary, is something that 
is in place by virtue of a judicial decision which provides 
for a payment or a penalty or a prize. What is applicable at 
Worsley Alumina is the Worsley Award. That is clear. That 
is an instrument issued by the Australian Commission. It 
happens that an award of that Commission is defined in the 
Australian Industrial Relations Act 1988 as "award or order 
reduced to writing under Section 143(1) or a certified 
agreement or an enterprise flexibility agreement." 

What, therefore, is the status of the document which is 
known as the Worsley Alumina Boddington Gold Mine 

Enterprise Agreement (Trades) 1993? One must look at how 
this agreement was made and to what its standing is. The 
certification of an agreement, if one looks at the instrument 
of certification over the signature of Laing C. in document 
Print K9368, contains public notice of the act of certifica- 
tion. The agreement had no life until there was a judicial 
action by Laing C. to give it life. 

Once that judicial action occurs an award, which by the 
definition in the Australian Industrial Relations Act 1988 
that I have recited, is final. An award includes a certified 
agreement or an enterprise agreement. By Section 150 of the 
Australian Industrial Relations Act 1977, an award is final 
and conclusive. It is not to be challenged, appealed against, 
reviewed, quashed or called into question in any Court and 
it is not subject to prohibition, mandamus or injunction in 
any Court on any account. In other words, it is an instrument 
to which judicial notice must be given. 

If I can draw that together, the certified agreement known 
as the Worsley Alumina Boddington Gold Mine Enterprise 
Agreement (Trades) 1993, is by the Australian Industrial 
Relations Act 1988, an instruction to which any Court is 
required to give judicial notice. This Commission is required 
to give judicial notice to the existence of that document. 
This means that for the purposes of payment at Boddington 
for employees of Worsley Alumina there are two instru- 
ments. One is the Worsley Award and the other is a certified 
agreement known as the Worsley Alumina Boddington Gold 
Mine Enterprise Agreement (Trades) 1993. 

Therefore the payment or the wage that an employee of 
Worsley Alumina gets is what is prescribed within those 
documents. In accordance with subclause (15) of Clause 
18.—Special Rates and Provisions of the Metal Trades 
(General) Award 1966, an employee sent to work at 
Boddington is to be paid an allowance which is to give him 
a wage not less than that which is paid to an employee of 
Worsley Alumina. 

Therefore, I conclude on proper interpretation, the answer 
to the question posed by the MEWU, that is, whether the 
certified agreement entered into by Worsley Alumina, being 
the owner of the gold mining operation in question on the 
29th of September 1993, is deemed to form part of the 
relevant award, namely the Worsley Alumina Award, 1982, 
for the purpose of the relevant subclause, is to be answered 
in the affirmative. 

Appearances: Mr F. Logan appeared on behalf of the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch. 

Mr R. Gifford appeared on behalf of El tin Open Pit 
Operations Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union 

—Western Australian Branch 

Eltin Open Pit Operations Pty Ltd. 
No. CR 136 of 1994. 

COMMISSIONER J.F. GREGOR 19 MAY 1994 

Declaration. 
HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr R. Gifford on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under Section 44(12a) 
of the Industrial Relations Act 1979 hereby declares— 

That the Metals and Engineering Workers' Union— 
Western Australian Branch claim that the certified 
agreement entered into by Worsley Alumina Pty Ltd, 
being the owner of the gold mining operation in 
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question on the 29th of September 1993, is deemed to 
form part of the relevant award, namely the Worsley 
Alumina Award, 1982, for the purpose of the relevant 
subclause, is to be answered in the affirmative. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Quadriplegic Centre. 
No. CR 512 of 1993. 

COMMISSIONER J.F. GREGOR. 
19 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 19th of November 1993, 
the Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch (the Union) requested a compulsory confer- 
ence under Section 44 of the Industrial Relations Act 1979 
(the Act), over what it claimed was the unfair dismissal of 
Mark Butler. At the time of dismissal, Butler, who had been 
employed as a Nursing Assistant at the Quadriplegic Centre 
(the Respondent) since the 16th of April 1990, was facing 
criminal charges over an alleged physical assault of a 
resident at the Quadreplegic Centre. The schedule to the 
notification indicated there were further allegations of 
mistreatment of the same resident and that these had led to 
the termination of the employment of Mr Butler. 

On the 29th of November 1993, the Commission had 
listed the matter for conference. On the same day, the Union 
had written to the Commission asking for an adjournment 
of the conference on the basis that legal proceedings 
mentioned in the schedule to the Section 44 application were 
expected to have been concluded by the 29th of November 
1993, but this had not occurred. On the same day, a letter 
signed by Mr M.A. O'Connor of the Chamber of Commerce 
and Industry of Western Australia was received. The letter, 
purporting to represent the view of the Respondent, advised 
the Commission, inter alia, that the Section 44 application 
concerned the dismissal of an employee for a serious 
criminal act The letter advised that, in the opinion of the 
writer, it was important that the matter be brought to a 
conclusion and that the application be dealt with as soon as 
possible. In particular, it was said: 

"It must be said that in view of the matters known 
to the employer, there is no prospect whatsoever of any 
concessions by the employer in terms of reinstatement 
or the like." 

The file indicates that the warrant for Mr O'Connor to 
appear as agent, and therefore be authorised to speak on 
behalf of the Respondent, was not filed until the 3rd of 
December 1993. Filing of a warrant, of course, validates an 
agent's previous actions. 

The 29th of December 1993 letter from the Union was 
responded to by the Associate to the Commission as 
constituted, who advised that in view of the request of the 
Respondent that the matter be dealt with, the Commission 
was obliged to deal with the issue. The conference duly took 
place on the 15th of December 1993. At the conclusion of 
it, the Respondent had not indicated to the Commission that 
it intended to apply for the application to be set aside, nor 
had the Union said it would be prepared to withdraw it by 
consent. The Commission then indicated to the parties that 
in those circumstances, the matter would be referred for 
hearing and determination. They were directed to exchange 

such information as was necessary to ensure an expeditious 
hearing. Liberty to apply to the Commission for Orders for 
further and better particulars was granted. 

At the conclusion of this part of the proceedings, the 
Advocate for the Respondent demanded further information 
from the Union concerning the issues of unfairness upon 
which it would rely. The Commission had told him that the 
proceedings were closed to the extent that the Union had 
been directed to tell the Respondent what particulars upon 
which it would. The Advocate then demanded, he said for 
the purposes of conciliation, that he be told the Union's 
position then and there. This was notwithstanding the letter 
that he had written to the Commission, albeit before he was 
authorised as the agent, that there was no prospect 
whatsoever of any concessions by the employer. 

At the close of the conference, the Commission produced 
a Memorandum of Matters for Hearing and Determination; 
the Schedule to which delineated the dispute between the 
parties. On the 11th of March 1994, the Commission 
received another letter from the Advocate for the Respon- 
dent which advised the Commission that there were other 
matters of misconduct which were drawn to the attention of 
Mr Butler on the 15th of November 1993, and which were 
taken into account in the decision to terminate his services. 
The Union was told about those matters on the 15th of 
November 1993. As a result of the conference on the 17th 
of December 1993, the Union had been, so it was claimed 
in the letter, provided with copies of the reports on the 
matters. On this basis, the Advocate sought that the matters 
be included in the Memorandum of Matters for Hearing and 
Determination. At the commencement of hearing, the issue 
was raised and there being no objection from the Union, the 
Schedule to the Memorandum was amended so that it 
encompassed those matters which were identified in the 
letter from the Administrator of the Respondent to Mr Butler 
dated the 15th of November 1993 (now Exhibit Kl). I will 
identify in detail those matters later in these Reasons by 
incorporation of the substance of the letter of the 15th of 
November 1993. 

The matters for adjudication can be described briefly as 
follows. Mr Butler was first employed by the Respondent 
early in 1990. He was engaged for a training period of three 
months. Following that, he was employed as a Nursing 
Assistant from April 1990 until his dismissal by letter dated 
the 15th of November 1993. The dismissal came about in 
circumstances where an employee reported to the Director 
of Nursing, Mrs Finucane, that a patient, who will be 
identified in the Reasons as 'M', alleged that he had been 
burnt on the shoulder by Mark Butler. This report was made 
circa early July 1993. Soon after the employee had reported 
to the Director of Nursing, a Clinical Nurse Mrs C. Spencer, 
also reported that M, had alleged that Mark Butler had burnt 
his left shoulder. Mrs Finucane, in company with Mrs 
Spencer, went and interviewed M who told them that Mark 
Butler had burnt him on the shoulder with a cigarette to see 
if he "could feel it." With Mrs Spencer, the Director of 
Nursing inspected the shoulder and found healing lesions 
that she thought to be consistent with cigarette bums. The 
matter was reported to the Executive Director of the 
Respondent, Mr Nigel Glass, who interviewed M. M 
repeated his allegations to Mr Glass. He also told him that 
two other employees, Nursing Assistants Mr Gardner and 
Mr Mayward were aware of the bums. Apparently when Mr 
Gardner had spoken to Mr Butler about it, he was told by 
Butler that M was drunk and the cigarette fell out of his 
mouth, onto his shoulder. M had said this was untrue and 
he had, on the contrary, kept telling Butler to stop as it hurt. 
On the 2nd of July 1993, Mr Glass had consulted with the 
legal service of the Health Department and, as a result of 
advice received from it and other sources, reported the 
matter to the Police who attended the premises of the the 
Respondent and interviewed M. 

Contemporaneously with the Police investigation, Mr 
Glass caused an investigation to be conducted by the 
Director of Nursing. He had instructed her that her 
investigation should not interfere with any course of action 
that the Police may take. As the Police investigation 
continued, Mr Glass became concerned at the passage of 



time and eventually he caused one of his staff to interview 
Mr Butler. He made sure this was after the Police had spoken 
to Mr Butler. Mrs Finucane conducted that interview. 
During the course of her investigation, Mrs Finucane 
reported to Mr Glass regularly. In the meantime, Mr Butler 
had been suspended from duty. It was in the course of both 
the Police and internal investigations that further informa- 
tion arose indicating, at least to the Respondent, that there 
had been harassment or abuse of the resident involved. It 
was as a consequence of the accumulation of the additional 
issues that Mr Glass made the decision to terminate Mr 
Butler's employment. 

On the 3rd of August 1993, by letter (Exhibit K2), Mr 
Butler was advised by Mr Glass that it was within the 
knowledge of the Respondent that the Police Department 
had decided to press criminal charges against him. Mr Butler 
was also informed that effective from the 3rd of August 
1993, he was stood down without pay until the matter was 
resolved either as a consequence of the outcome of 
prosecution proceedings or any decision by the administra- 
tion which may arise from a consequence of internal 
investigations. There was further contact with Mr Butler on 
the 8th of November 1993, when he was told that the internal 
investigations to which Mr Glass had referred on the 3rd of 
August 1993, had thrown up further allegations which 
needed to be put to him. For this purpose he was asked to 
attend a meeting on Friday, the 12th of November 1993. He 
was told that he could be represented at the meeting. Around 
that time, a cheque was also drawn for wages which should 
have been paid to Mr Butler during the period of suspension. 

In the event, the meeting scheduled for the 12th of 
November 1993, took place on the 15th of November 1993. 
Mr Butler attended in company with Ms J. Obom, an 
Organiser from the Union. There is dispute between the 
parties about what occurred at the meeting. Ms Obom told 
the Commission that she had asked the employer's 
complaints be put in writing, together with any supporting 
documentation, and that Mr Glass had declined to do so. 
Because of that, Ms Obom decided that her participation in 
the meeting should not continue. As she left the meeting, she 
advised Mr Butler not to respond to questions which may 
be put to him. Mr Glass has a different view about the 
meeting. His evidence was that every effort was made to 
expose to Mr Butler the results of the investigation and give 
him the opportunity to answer or respond to the allegations. 
However, the advice of Ms Obom and her leaving the 
meeting left Butler in the situation where he did not respond 
to the allegations which were made. Mr Glass was prepared 
to supply at an appropriate time all relevant documentation 
and, in due course, that happened. 

In view of the outcome of the meeting, Mr Glass 
committed to writing the allegations which had been 
brought to the attention of Mr Butler during the meeting. 
The contents of the letter are relevant to this narrative in that 
they contain the fundamental underpinning for the decision 
to terminate. The letter, formal parts omitted, is incorporated 
hereunder: 

"I refer to our meeting of today's date in company 
with Ms J. Obom of the Miscellaneous Workers' Union 
and Mrs Finucane, Director of Nursing of the Quadri- 
plegic Centre. 

In addition to those matters which have been subject 
to an ongoing administrative investigation and have 
also been subject to Police charges alleging that you did 
commit an offence on a Resident of die Quadriplegic 
Centre, namely Assault Occasioning Bodily Harm, die 
following matters were also brought to your attention 
this morning. 

1. That it has been alleged that you have harassed a 
Resident by switching off his electric chair and 
leaving him immobile for a period of time, and 
then returning and engaging the power drive if the 
resident (Mr [M]) had been unable to attract 
the attention of another staff member. 

2. It has been alleged that you have caused physical 
discomfort by rubbing or putting your finger in Mr 
[M] tracheostomy scar. 

3. It has been alleged that you would "tease" Mr 
[M] by pulling his drinking straw out of his mouth 
suddenly whilst assisting him with drinking water, 
causing water to ran down his neck and shoulder. 

Having reviewed all of the matters relevant to the 
issues resulting in your suspension from work and 
since, it has now been resolved that your contract of 
service with the Quadriplegic Centre be teiminated 
forthwith in accordance with Clause 10.3 of the 
Quadriplegic Centre Award. 

Outstanding wages to the date of dismissal ie. the 
15th November, 1993, are included consistent with the 
Award." 

Mr Butler denies the allegations. He says that he had a 
very close relationship with M. He would spend a lot of time 
in M's room and when he needed it, he would obtain 
cigarettes and a beer for him. It is relevant to note at this 
stage that M is a quadriplegic who is paralysed from the 
neck down. Mr Butler gave evidence that it was M's 
preference for the men to look after Mm and not women. 
Butler often had a beer with him but he was not an easy 
person to deal with because he was aggressive. If something 
did not go right for him, M would often swear and order him 
out of the room but that did not change Butler's feelings 
towards him. In his evidence, Mr Butler mentioned a 
relationship he had with a female Nursing Aide and how M 
seemed to be disappointed about that. Butler thought M was 
probably jealous. Mr Butler became aware of the allegation 
of the cigarette bums when the Police called him. He 
admitted he had been accused of deliberately burning M and 
had been convicted of the allegation. But he denied that it 
was true. He said that M had consumed a number of beers 
on the day of the incident. He had about eight stubbies in 
total. Eventually he was quite intoxicated. Near the end of 
Butler's shift, M had asked for another beer but Butler had 
refused. Instead he gave M a cigarette. He says that M then 
got into a violent mood. The bums had occurred when M 
had spat the cigarette out of his mouth and it had landed on 
his shoulder. Mr Butler brushed or grabbed the cigarette off 
M's shoulder. There was some ash left so he flicked it off. 
He did not realise at the time there were any bums. 

As for the allegations of turning off the electric 
wheelchair and going away for extended periods of time, he 
denied them. He said he did turn the wheelchair off but he 
was always present at the time. His reason for cutting off 
the power was if M had a cigarette it might be dangerous. 
On other occasions he would turn the wheelchair off when 
he was in the room with M but just as a joke. They used to 
play practical jokes on each other. For instance, people 
would hide in wardrobes and so on. Mr Butler says M 
enjoyed those events. He never did anything to M to harass 
or cause discomfort to him. He admitted that he did place 
his finger in M's tracheostomy scar but he never did it with 
the intention of causing discomfort. He regarded it as just 
a thing he did with M like giving him a cigarette. M never 
reported what he was doing as harassment. It was something 
he used to do quite regularly. Mr Butler also denied the 
allegation that he would tease M by pulling his drinking 
straw out of his mouth, causing water to spill over M's 
clothes and bed. 

The Commission heard evidence from a number of 
Nursing Assistants called in support of Mr Butler. Mr A.J. 
Radford indicated that Mr Butler did buy beers for M. They 
had a very friendly relationship. Butler would put his finger 
in M's tracheostomy scar and wiggle it around, however, 
Radford regarded that as horseplay and as part of a 
comradery between them. When asked could he describe the 
action as harassment, Mr Radford responded that it 
depended on your definition of harassment but he guessed 
not. He did not think it was intended to cause M discomfort. 
M would respond to Butler's action by saying "stop it" or 
shaking his head but Radford saw it as part of the whole 
process of interaction. If he thought a resident was being 
mistreated he would report it but it never crossed his mind 
that Butler's conduct warranted reporting. He could not 
remember ever seeing Butler deliberately spill water on M's 
neck or turn off the power on the wheelchair. 
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Evidence was heard from Patrick Kevin Lowen. There is 
no need to recite it because it basically touched upon the 
same things as the evidence of Radford, although, Lowen 
passed some comments on the propensity of M to lash out 
verbally if things were going bad for him. He thought the 
placing by Butler of his finger in M's tracheostomy scar was 
not done in a nasty way. M did not appear to be in pain from 
it. He was not distressed but he would say things like "Don't 
do that Mark you bugger." M never complained to Lowen 
about Butler's behaviour. Evidence was also heard from 
Noel Ian Hatton. He had also witnessed Butler interfering 
with or rubbing the tracheostomy scar. He said that he would 
not have tolerated the behaviour if he thought it was 
harassment. He gave evidence that he asked M why he 
(Hatton) was not allowed to do the same thing to him. M's 
response was angry so that Hatton drew the conclusion that 
the incident with the tracheostomy scar was indicative of a 
good relationship between Butler and M and not the 
contrary. Mr Hatton never saw or witnessed Butler turning 
off the wheelchair or interfering with drinking straws. 

Evidence was also heard from Martin James Broadbent. 
The thrust of his evidence was that he was shocked when 
he heard the allegation about burning as he could not 
perceive anyone would do that. He had wimessed Butler 
touching M's tracheostomy scar. He regarded it as sort of 
a repartee between Butler and M and did not see it as 
mistreatment. It was strictly a playful thing. Mr Broadbent 
had never witnessed Butler turn off of the electric 
wheelchair but he said that even if it did happen, the location 
of M's room was such that a shout by him would be heard 
within one or two minutes. The Commission also heard 
evidence on behalf of Mr Butler from David Wayne Brown, 
who is also a Nursing Assistant. He too had witnessed the 
rubbing and pressing of the tracheostomy scar but he 
regarded it as 'just joking'. It was not to cause discomfort 
or pain. Mr Brown claimed M used to laugh about it, as did 
Butler. It was just like two of the boys messing around. An 
analogy would be punching or hitting each other on the back 
but M did certainly not complain. 

A number of other witnesses were called. M gave 
evidence. He denied that he was drunk on the relevant day 
or that he caused the bums to his shoulder by spitting out 
a cigarette. He said that he did not report the incident 
immediately after it happened because some of the staff 
were inclined to give you a hard time (if reports were made). 
He had eventually reported it because there had been 
whispers. He thought he should do so after that occurred. He 
received no treatment immediately after the incident but 
eventually a Clinical Nurse, Cheny Spencer, treated him. He 
denied that he was in any way jealous of Butler and the 
Nursing Assistant, Sharon Karrop. He said he was friends 
with Butler but is not now. He conceded that Butler did 
things for him but not to a greater extent that many other 
people. He said that Butler had hassled him, switched his 
wheelchair off, pulled the drinking straw out of his mouth, 
threw water and touched his neck. He alleged that 
sometimes the wheelchair would be off from 12 to 15 
minutes. He had said that he did not take it as a joke. In fact 
often he had said to Butler that "A joke's a joke" or "Why 
don't you cut it out?" He had to wait until someone came 
along or he would have to yell for someone to switch his 
wheelchair back on. He could only operate his wheelchair 
by using a chin control. He gave particular evidence about 
how Butler would put his finger in his tracheostomy scar. 
Specifically he did not regard it as a joke. He would shake 
his head and yell out. He got upset and angry about it He 
did this because the touching of the scar created a strange 
feeling that he could not stand. He thought that if he had 
complained to the staff who had witnessed it they would not 
do anything about it. He also described the effects of 
removing his drinking straw from his mouth, saying that the 
water would blow back all over his shoulders onto the bed. 
M evidenced that on a number of times he had asked Butler 
to desist. 

Nigel Glass also gave evidence however, there is no need 
to review it in detail as I have touched upon his evidence 
in construction of the natrative that I have referred to 
previously. I will make further reference to the evidence of 

Mr Glass in my analysis which appears later in these 
Reasons. Patricia Jean Finucane, who is the Director of 
Nursing, also gave evidence. She described her functions an 
duties. She described how she undertook the investigation 
that had been ordered by Mr Glass after it had been reported 
to her that M was alleging that he had been burnt by Mr 
Butler. She confirmed that she was told to conduct her own 
investigations but she should take care not to impede the 
Police investigation which she knew was already underway. 
She advised that she had suspended Mr Butler on the day 
the Police investigations had commenced. This was done in 
view of the nature of the complaint. She had become aware 
of other matters when staff members came forward and told 
her that they felt there may be substance in the allegations 
that had been made. They were aware that Butler had been 
rubbing the patient's tracheostomy scar and felt that 
constituted harassment. She had asked the employees to put 
their views in writing which they did. After that she then 
approached M and verified with him what had been put to 
her. She was unable to specifically confirm the allegation 
concerning the blow back of water from the straw but 
uncovered evidence that it may well have happened. She had 
no concern that M would not have told her the truth. Nor 
was she surprised that M had not made a formal complaint 
about the matter. He had previously told her that he would 
not complain because he did not want to be accused of being 
a dobber. In evidence concerning the meeting on the 15 th 
of November 1993, she said that Ms Obom had stopped 
further dialogue at the time by telling Butler not to answer 
questions. Ms Obom had demanded documented evidence 
of the allegations. Mrs Finucane recalled that Mr Glass had 
been through the allegations point by point. She was quite 
sure that Butler was aware of what was being put to him. 
The purpose of the meeting was to have a consultation and 
allow him the opportunity to answer or deny the allegations. 

Mr Frederick Gardner gave evidence about his involve- 
ment in the matter. This related to the discovery of the bums 
on M. He had questioned Mr Butler about them and had 
gone back to M. The response he received from M was 
uncommittal and dismissive so Gardner eventually told him 
to sort the problem out himself. Nevertheless he later gave 
a statement to the Director of Nursing about his involve- 
ment. 

There was evidence from Fiona Zoe Walton who is a Staff 
Development Nurse. Her evidence related to the training of 
staff and who is responsible for administration of treatment. 
There was also evidence called from Mr Andrew Halsey 
Bainbridge concerning his involvement with M on the day 
that he was burnt. He indicated that he did see him drinking 
beer on the day. He had told the Police of this. Evidence was 
also called from Joseph Patrick McGowan. He had asked M 
how he got the bums on his shoulders. The response had 
been that he had a few drinks and he ended up with cigarette 
bums. He asked M whether he was being treated. M said he 
was so he did not report the matter. 

Cherry Roslyn Spencer gave evidence. She related how 
M had told her that a staff member had burnt his shoulder. 
She asked who and he replied "the one who is always 
getting into trouble". She named a person but M said "No, 
Mark Butler". She reported the matter to the Director of 
Nursing who then went to speak to M about it. Ms Spencer 
was questioned about horseplay at the centre and she 
indicated that was not acceptable behaviour, neither would 
placing a finger in a tracheostomy scar, nor would 
immobilising a wheelchair. It would only be in very rare 
circumstances that would be done. She indicated that 
drinking of alcohol is tolerated in moderation. 

Leigh Phillip Pinker also gave evidence. He had known 
M for 10 years. He had seen the incident with the 
tracheostomy scar on three occasions and was concerned 
that it might be the tip of the iceberg so he reported it to the 
Director of Nursing. He had put his views in writing. He 
thought he saw, on the occasions when he witnessed the 
finger in the tracheostomy scar incidents, distress and 
annoyance from M. In his opinion, Butler continued with the 
action far beyond the point when he must have known he 
was causing distress. In his view, it was not part of a mutual 
backslapping as it were. There was no mutual element 
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involved, Andrew Robert Maywood gave evidence. He, too, 
on a number of occasions had witnessed the tracheostomy 
incident. He had raised it with Mr Butler, saying that once 
might be funny but it should not carry on as an ongoing 
thing. He had later discussed the matter with Leigh Pinker 
when the court case was in process regarding the bums. He 
then reported his views to the Director of Nursing. In cross 
examination, in response to questions concerning his failure 
to report the incidents to Management, he said that he had 
spoken to Mr Butler at the time and he did not see it happen 
again. 

There was evidence also from Elizabeth Kay Warner who 
is a cleaner at the Respondent's premises and works in the 
relevant area near M's room. She gave evidence that she told 
the Director of Nursing about Butler wriggling his finger in 
M's scar. She thought it clear that M did not like it. She also 
wimess that from time to time M would have his wheelchair 
turned off. He had refused, at first, to tell her who was 
turning the wheelchair off but she had told him if he 
expected her to come miming in to turn it back on that he 
should have the decency to tell her who was doing it. He had 
responded that he did not like being a dobber but then, when 
she said she would not come in, he told her it was Mark 
Butler. She said that the times she had to turn the wheelchair 
on were too numerous to record. She had actually seen 
Butler turning off of the wheelchair once and the interfer- 
ence with the tracheostomy scar twice. She had also seen 
Butler sharing beer with M during shift time and had found 
him lying on the bed in the room as well. Once the 
wheelchair had been turned off while M was out on the 
verandah. On that occasion, as with others, Butler was no 
where nereby. She gave evidence that it could well be a 
considerable time that M would have been left immobile. 
This is because M does not have a very great voice power 
and unless she was close his calls for help would have gone 
unanswered. 

I have adequately outlined the relevant parts of the viva 
voce and documentary evidence that has teen received by 
the Commission and I now turn to my analysis of the matters 
for adjudication. First, though, I need to touch upon the law 
which is to be applied. Both Advocates referred me to a 
number of cases which they say are applicable in the 
circumstances. The foremost of those is Miles and Others 
v. The Federated Miscellaneous Workers Union of Austra- 
lia, Hospital Service and Miscellaneous, W.A. Branch 
(1985) 65 WAIG 385 (the Undercliffe Case). The Commis- 
sion was told, and accepts, that the Undercliffe Case sets out 
the fundamental rales to be applied. The question to be 
examined is not as to the respective legal rights of the 
employer or the employee but whether the legal right has 
been exercised so harshly or oppressively so as to amount 
to an abuse of the right. There is an obligation, too, on an 
applicant who makes an allegation of unfairness to show 
there has been an oppression or unjustness in dealing with 
his or her case by the employer (see Shire of Esperance v. 
Mouritz [1991] 71 WAIG 895 [the Mouritz Case No. 1]). 
In the same case, the learned Judges articulated the view that 
there are a matrix of matters which need to be examined and 
when conducting that examination and making an assess- 
ment as to v/hether a dismissal was unfair or not, it is not 
the province of the Commission to take over the functions 
of die employer and it will only intervene when it is 
necessary to protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal (see Barrett v. 
Women's Hospital Crown Street 97 AR [NSW] 565). What 
is required of the Commission in this type of proceeding is 
to determine whether there was a fair and reasonable 
explanation for the decision to dismiss which, viewed 
objectively, would be regarded by a fair minded person as 
being totally legitimate for the action taken. It is not for the 
Commission to simply substitute its own opinion for that of 
the employer as if it were the employer (see Woolworth 
[South Australia] Ltd v. Schultz [1985] 52 SAR 281). Nor 
is it the duty of the Commission to act as if it were a 
surrogate manager (see Robe River Iron Associates v. 
Constmction, Mining and Energy Workers Union of 

Western Australia [1989] 69 WAIG 1027 and also the 
Decision of the Full Bench in Minister for Police and the 
Commissioner of Police v. Desmond John Smith [1993] 
WAIG 2311). 

There is further case law which, in the circumstances of 
this case where Police investigations have occurred, that are 
also relevant After referring to observations made concern- 
ing the obligation to carry out an investigation by Wilcox 
and Ryan JJ. in Gregory v. Phillip Morris 80 ALR 455 at 
471, by Gray in Wheeler v. Phillip Morris (1989) 97 ALR 
285 at 308 and von Doussaj in Lane v. Arrowcrest Group 
Pty Ltd (1990) 99 ALR 45 at 75. In his Reasons for Decision 
in Byrne v. Australian Airlines Limited (1992) 45 IR 178, 
Hill J., at page 200, said: 

' 'While it may be accepted that there is a need in the 
interests of fairness for the employer to investigate the 
facts when misconduct is alleged against an employee 
and is to found an ultimate dismissal, the extent of that 
investigation must depend upon the particular circum- 
stances. Dismissal based merely upon suspicion would 
ordinarily be unjust; something more is required. 
However, in a case, for example, where an external 
authority such as the police has already carried out an 
investigation, an employer is not, in my view, despite 
the submissions put on behalf of the applicants in 
absolute terms, necessarily required to carry out a full 
inquiry which would but duplicate that carried out by 
the police." 

The Decision of Hill J. in Byrne's Case (supra) was 
reviewed by the Full Bench of the Federal Court of Australia 
in NI9 of 1992, George Albert Byrne v. Australian Airlines 
Limited and NI 10 of 1992, George Mortimer Frew v. Ansett 
Airlines Limited. It its Decision, issued on the 7th of 
Febmary 1994, the Full Bench of the Federal Court made 
some comments which are relevant. In the Decision, the 
members of the Bench canvassed the employer's obligation 
to afford employees substantive and procedural fairness and 
particularly, the obligation to carry out reasonable investiga- 
tions to ascertain and specify misconduct and to consider 
mitigating factors when that information is possessed of the 
employer. The Reasons of their Honours in Byrne and Frew 
contain some contemporary views on the issues of procedure 
which are relevant in this application. In the joint Reasons 
of Beamont and Eerie JJ., it is indicated on page 25 by the 
Judges that: 

"A reasonable employer could and should be 
expected to indicate to the employee in ordinary and 
clear language the particular matter which was of 
concern so as to provide the employee with an adequate 
opportunity to persuade the employer that the concern 
so raised was justified or that the employee's conduct 
should be excused." 

And on page 27— 

It is well established that it is not sufficient that an 
employee have a chance to state his or her own case 
in detail; the employee must know sufficiently what is 
being said against him or her so that he or she can 
properly put forward his or her own case (see Bentley 
Engineering Co Ltd v. Mistry (1978) IRLR 436); 
Anderman, op cit at 141-2; cf Parr v. Whitbread (1990) 
IRLR 39." 

In his Reasons for Decision in the same case, Justice Gray 
articulated some useful guidance to employers on their 
obligation to afford employees procedural fairness. His 
Honour held that the obligation to afford procedural fairness 
requires an employer to conduct a reasonable investigation, 
to formulate what is alleged an employee has done or failed 
to do, to put the allegations to the employee and give the 
employee a fair opportunity to be heard, both in respect of 
the allegations and as to whether the employee should be 
dismissed, and to take into account relevant matters which 
might mitigate the action taken by the employer. On my 
reading of the whole of the judgement the principle issue 
that seems to have persuaded each of the Judges that the 
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conduct of the respondent in that case was unreasonable, 
was the failure by it to make clear to the dismissed 
employees what view it took of their conduct and why it was 
considered that they were involved in conduct which would 
justify the dismissals. 

That is a sufficient scan of the law to be applied. What 
the Advocate for the Union does in seeking to discharge the 
onus of proof which lies upon him is suggest to the 
Commission that the relationship between Butler and M was 
one where there was an extremely close friendship and that 
the friendship broke down. It broke down for reasons which 
are implicit, says the Union Advocate, in the evidence of a 
number of the witnesses he called, that there was a 
relationship between M and a Nursing Assistant, Sharon 
Karrop. That Butler commenced a relationship with Ms 
Karrop as well. This caused M to be jealous so that he, in 
effect, fabricated a story about being deliberately burnt by 
Butler in order to gain revenge upon him. The Commission 
is asked to accept that M was drunk on the day that he was 
burnt and that the story of Butler that the incident occurred 
in the circumstances where M was intoxicated should be 
preferred. The Advocate for the Union points to the evidence 
of Andrew Bainbridge and Joseph McGowan that M had 
been drinking on the day. Coupled with this, there was a 
suggestion from Butler that there had been a large amount 
of alcohol consumed. 

To me it is passing strange, if that version of events is 
correct, that there was no evidence called which establishes 
that M did anything more than consume some alcohol on 
that day. None of the witnesses, other than Butler, gave 
evidence of his alleged intoxication. There was no evidence 
from cleaners that there was a number of empty bottles, in 
fact, one witness said that he had seen one bottle in the 
fridge. What can be reasonably concluded is that on the day 
M did drink, however, it is not possible on the evidence 
before me to conclude that he was intoxicated. In any event, 
this particular issue, that is the alleged infliction of bums 
upon M, was investigated by the Police and the Police, on 
the basis of that investigation, laid charges against Mr 
Butler. 

When the burns on M were drawn to the attention of the 
employer, Mr Glass, through the Director of Nursing, 
ordered that Butler be suspended. There was no allegation 
made against him at that stage. He was incorrectly 
suspended without pay first but that was remedied later. The 
fact of the matter is he was suspended to allow the 
allegations to be investigated. They were investigated by the 
Police and by the Director of Nursing. The Director of 
Nursing's investigation threw up other issues of alleged 
misbehaviour by Mr Butler. The evidence of Mr Glass is that 
after that investigation results had been checked and he was 
satisfied there were reasonable grounds to do so, in 
consideration of all his responsibilities and all of the 
circumstances, he decided to terminate the services of Mr 
Butler. It is not correct, as the Advocate for the Respondent 
urged upon the Commission, that the fundamental issue and 
underpinning of the whole dismissal was the assault by 
Butler against M, an assault which later led to a conviction. 
The sequence of events, as it is urged on the Commission 
by the Advocate, is not accurate. If one looks to the evidence 
of Mr Glass, it is clear that he conducted a systematic 
investigation into the issues which arose after they were 
triggered by the complaint about the alleged assault. It was 
only after the conclusion of that investigation that he made 
his decision to terminate. That was, as is clearly set out in 
the letter of the 15th of November 1993, based upon a review 
of all of the matters relevant to the complaints made against 
Butler, that it was decided to terminate the contract 
forthwith. 

I deal with each head of complaint against Butler seriatim. 
First, the allegation of burning M. On the dicta of Wilson 
J. in Bryne's Case (supra) the employer is entitled to rely 
upon an investigation by an external authority such as the 
Police and would not necessarily be required to carry out a 
full inquiry which would duplicate that. So, by the time Mr 
Glass decided to terminate, he was in possession, on the 
evidence, of information as to the outcome of the Police 
inquiry and their intentions to lay charges. 

Insofar as the interference with M by Butler putting his 
finger in the tracheostomy scar is concerned, there are a 
number of witnesses who gave evidence about this but there 
is not one who said that M ever enjoyed it. To the contrary, 
the witnesses who were called to support the Union's case 
indicated that M would nearly always complained about the 
action but they chose to regard his protestations as being a 
part of horseplay. In other words, they chose to regard him 
saying 'no' as meaning 'yes'. They saw nothing wrong with 
the practice, however, other witnesses who were also 
Nursing Assistants, did see things wrong with the practice. 
They would not have done it themselves. One raised the 
issue, at least with Mr Butler, and would have raised it with 
the Management if he had seen it occurring again. It is also 
clear from the evidence that such interference with a resident 
who is a quadriplegic is completely contrary to the 
Management policy at the Respondent. A person in M's 
position can only complain verbally. He has no protection 
whatsoever from such behaviour. 

In my view, the lack of formal complaint from M can not 
be used as a justification for the behaviour which was clearly 
contrary to policy. In any event, there is nothing which is 
before the Commission to say that M enjoyed the activity, 
in fact, his evidence, which I accept, is to the contrary. 
Consistently he has maintained the same position in this 
respect. In his evidence he said he did not want to be known 
as a dobber so therefore he did not make a report and this 
is exactly what he had told the investigators and various 
other members of the staff over the period since August 
1993, when he has been approached at various times on the 
issue. 

The next complaint concerned the switching off by Butler 
of the electric wheelchair. He denied that he had ever done 
so other than in circumstances when he remained in close 
attendance while M had a cigarette or during horseplay. 
There are expressions of opinion from various witnesses 
called on Butler's behalf to the effect that even if he did go 
away, there would be no more than a couple of minutes 
before M could raise the alarm if he needed to be moved. 
This speculation on the behalf of these witnesses is rebutted 
in full by the evidence of Mrs Warner. She could give direct 
evidence that on a number of occasions she had attended M 
when he had called out for help when the wheelchair was 
disabled. Mrs Warner said that on occasions M had been 
distressed. He identified Butler as having immobilised the 
wheelchair only after she pressed him to do so. Butler was 
not present when Mrs Warner went to assist M. She also 
gave evidence contrary to the views of the other witnesses 
that M had a less than powerful voice and that there could 
be circumstances where he would be left unattended. It is 
open to find, and I do, that contrary to the evidence of Butler 
that he did leave M with his wheelchair immobilised for 
extended periods when he was not present. I further find 
such conduct is a breach of the policy of the Respondent. 

Insofar as the incident with the drinking straw is 
concerned, there is no corroboration of M's complaints in 
this regard. My general view of the evidence, where I accept 
the evidence of M over that of Butler, is that it is most likely 
there were incidents of the nature complained. However, 
there is not sufficient evidence that I make a positive finding 
on the matter and I leave the issue on the basis that it is more 
probable than not that the incidents occurred. On the 
evidence generally, I need to record that where there is 
conflict, I accept the evidence that has been led on behalf 
of the Respondent in preference to that of the Applicant. 

The conclusions that I have reached above were conclu- 
sions which, in a sense, replicate those which were reached 
in the investigation by the Director of Nursing, Pat 
Finucane. What an employer is obliged to do is to carry out 
reasonable investigations to ascertain, identify what the 
employee has done or failed to do and consider mitigating 
factors. The employer should also do, at least in the view 
of their Honours in Byrne and Frew (supra), is to indicate 
to the employee in ordinary and clear language the particular 
matter which is of concern and in doing so, provide that 
employee with the adequate opportunity to persuade the 
employer that the concerns raised were justified or that he 
should be excused. This is exactly in what happened in the 
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opportunity given by Mr Glass in the meeting convened on 
the 15th of November 1993.1 accept his evidence, which is 
corroborated by Mrs Finucane, that he did articulate the 
concerns of the employer and I also conclude that adequate 
opportunity was given to the employee to respond. On 
advice of his Union Official, he chose not to. With respect, 
I say that in the circumstances, that was extremely bad 
advice. There are no authorities in the case law which make 
it mandatory that employers concerns or complaints must, 
at that stage of the procedure, be put in writing. What is 
required is that there be a description of the complaint in 
ordinary and clearly language so that the employee knows 
sufficiently what is being said against him so he can put 
forward his own case. In the circumstances, I conclude that 
Mr Butler had a fair opportunity to be heard in respect of 
the allegations. In view of the response, or more accurately 
the lack of response, when that opportunity was given, the 
employer was left with no option but to make a decision on 
the information before it. It was entitled to do so and in all 
of the circumstances, I can not see that the employer has 
abused the right to terminate in these circumstances. The 
application wOl be dismissed. 

Appearances: Mr D.J. Kelly appeared on behalf of the 
Union. 

Mr M.A. O'Connor appeared on behalf of the Respon- 
dent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' 

Union of Australia, W.A. Branch 
and 

The Board of Management, 
Quadriplegic Centre. 
No. CR 512 of 1993. 

COMMISSIONER J.F. GREGOR. 
19 May 1994. 

Order. 
HAVING heard D.J. Kelly on behalf of the Applicant and 
Mr M.A. O'Connor on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Board of Management, Royal Perth Hospital. 
No. CR 38 of 1994. 

COMMISSIONER J.F. GREGOR. 
27 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 4th of February 1994, The 
Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Austra- 
lian Branch (the Union) applied to the Commission for a 

conference pursuant to Section 44 of the Industrial Relations 
Act 1979 (the Act) on the grounds that the dismissal by 
Royal Perth Hospital (RPH) of Ms Yvonne Hunt on the 17th 
of January 1994, was unfair. The Commission conducted a 
conference between the parties. That conference was 
unsuccessful in resolution of the issues and at the conclusion 
of it, pursuant to the powers vested in it in Section 44 of the 
Act, the Commission referred for hearing and determination 
the following matter: 

"On the 7th of January 1994, Ms Yvonne Hunt, an 
Enrolled Nurse at Royal Perth Hospital, was dismissed 
with payment in lieu of notice after she admitted 
stealing a cheque book belonging to a patient. The 
Union believe's Ms Hunt's action was a direct result 
of the trauma she suffered following an incident after 
work in 1992. In those circumstances, the Union 
believes her dismissal is harsh and unjust and seeks her 
reinstatement. 

The Board of Management, Royal Perth Hospital, 
disputes that its dismissal of Ms Hunt was harsh and 
unjust and says no Orders for reinstatement should 
issue." 

As the hearing of this matter unfolded, it became apparent 
that there was a considerable measure of agreement, or more 
accurately lack of dispute, about the facts in the dismissal 
of Yvonne Hunt. The matters for determination hinge 
around events which, as it happens, are either post 
termination or related to the process of the dismissal. Two 
issues are raised for consideration. They are the weight 
which should have been given, at least in the Union's view, 
to Ms Hunt's psychological condition at the time of the 
incident which led to her dismissal and whether the 
dismissal, in any event, is tainted by unfairness in that it, 
again in the Union's view, was not a summary dismissal and 
was executed in a manner contrary to the award so that it 
was unlawful. In view of the limited scope of the argument, 
instead of reciting the witness evidence in detail, I include 
hereafter a narrative of the events leading to the termination. 
This narrative is drawn from the evidence and the 
submissions of the advocates. 

The employee concerned was first employed by RPH as 
an Enrolled Nurse on the 28th of May 1990. Prior to that 
she had four years' nursing experience in the private sector. 
She had completed training as an Enrolled Nurse and was 
employed pursuant to the Enrolled Nurses and Nursing 
Assistants (Government) Award (the Award). When Ms 
Hunt, the worker concerned, first commenced duty she 
worked in Ward 7 which is the Orthopaedic Unit of RPH. 
She continued working there until June 1992, when she 
applied for and was accepted into a post basic orthopaedic 
course which was planned to run for six months at Shenton 
Park Rehabilitation Hospital. In July of 1992, she was 
physically assaulted by an unknown assailant whilst walking 
in Wellington Street, Perth, at the end of her evening shift. 
During the attack, she was cut with a knife and received 
lacerations around the arms, face and body. She managed 
to fight off her attacker and ran back to the hospital where 
she collapsed. After the assault, she experienced significant 
psychological shock and was referred for counselling 
services to ESTDRAD Services for assistance. She had two 
counselling sessions with a Social Worker at that organisa- 
tion. She also did not complete the orthopaedic course. 

After the attack, her claim was accepted as Workers' 
Compensation. She continued to have psychological symp- 
toms of shock and the Occupational Health Officer at RPH 
referred her to a psychologist for counselling. This first 
occurred in September 1992. She received treatment through 
September 1992 and according to Mr White, her psycholo- 
gist, she responded to the treatment to a point where she felt 
she was able to cope psychologically and was not troubled 
by her problem. She was referred back to the psychology 
practice nine months later in June 1993, after she had a 
recurrence of the symptoms. This recurrence, according to 
her evidence, was triggered by her decision to seek 
compensation under the Criminal Injuries Compensation 
Scheme and because she was distressed by media articles 
which reported simUar attacks upon women in the Fremantle 
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area. An identikit picture of the alleged assailant in 
Fremantle was published. She thought it very similar to her 
own attacker and this increased her anxiety. She received a 
further treatment through June/July 1993, and, according to 
the psychologist, she had a very good response. In his final 
review on the 28th of July 1993, he thought she was not 
exhibiting any psychological symptoms at all and at that 
time she was working normally and productively in her job 
at RPH. 

In December 1993, an incident occurred during her work. 
Ms Hunt was bathing a geriatric patient in Ward 7, a patient 
who is now deceased, when she saw a cheque book in the 
patient's locker. She stole the cheque book belonging to the 
patient. On her way home, she forged and uttered a cheque 
by purchasing a cook book to the value of approximately 
$35.00. This occurred on the 4th of December 1993. Ms 
Hunt was not at work between the 4th of December and the 
7th of December 1993. During this period she attempted to 
obtain $2,000.00 from a bank. She presented a cheque which 
she had written out with the owner of the cheque book's 
name on it. When she was questioned about it by a bank 
officer, she offered an explanation that she had sold some 
goods over the weekend and the cheque was payment for 
them. The bank refused to cash the cheque as by that time 
they had been advised that it was missing. She left the bank 
and some hours afterwards, telephoned the bank to advise 
them not to worry about the cheque. 

As it happens, an investigation of the missing cheque 
book was already underway. This was because in December 
1993, the Nursing Executive of RPH had been informed that 
theft had been occurring in Ward 7 at Shenton Park and 
because of this, the hospital security staff were making 
enquiries. Later in December, the Nursing Executive was 
told that the family of a patient had advised a Security 
Officer that a cheque book had been stolen from the patient. 
An investigation into the complaint was initiated. In due 
course the Police attended RPH with a photograph which 
had been taken in the bank. The photograph was subse- 
quently identified as being of Ms Hunt. On the 14th of 
January 1994, the Director of Nursing, Mr Delia, was told 
that Ms Hunt had been charged by the Police with offences 
relating to the stealing of the cheque book and obtaining 
goods by fraud. As a result, he advised the Co-ordinator of 
Nursing Services to suspend Ms Hunt until the first working 
day which was the following Monday. Contact was 
eventually made with Ms Hunt on the 17th of January 1994, 
and she was asked to come to a meeting at RPH. She was 
advised she should bring representation to the meeting. At 
the meeting, Ms Hunt was informed that the hospital had 
been notified of the alleged offences and they were read to 
her. She admitted that she was guilty of the offences. Ms 
Lawson, the Secretary of the Enrolled Nurses Union, then 
made some submissions to the meeting on mitigating 
circumstances. She advised the Director of Nursing and 
those others present at the meeting that Ms Hunt was 
seeking legal advice and, in preparation for a court case, a 
psychological assessment. According to the evidence of Mr 
Delia, there was no request made at the meeting for an 
adjournment until Ms Hunt's psychological assessment was 
done, nor was there any specific suggestion that RPH should 
obtain a psychological report or to delay the meeting 
pending the court case. 

At the conclusion of the meeting, the Director of Nursing 
and the other Management officials reported the outcome of 
their meeting with Ms Hunt to the Chief Executive Officer. 
According to Mr Delia, they presented the facts, the charges 
and the mitigation. They had access to the Occupational 
Health reports and personal records. They analysed Occupa- 
tional Health and Safety records which included reports 
from a General Practitioner, the Rehabilitation Programme 
and a report from White Tennyson & Associates, Psychol- 
ogy Consultants. They discussed the report. It indicated that 
Ms Hunt had suffered stress and was treated by desensitisa- 
tion. There were four consultations scheduled but she had 
attended only three and had later indicated to the psycholo- 
gist who had rung her about her failure to attend that she did 

not require further treatment. In all of the circumstances, and 
after the review it was decided to terminate the services of 
Ms Hunt. 

The termination was effected by a letter dated the 17th 
of January 1994 (Exhibit Kl). It is clear from the letter that 
RPH terminated the contract on the basis of two weeks' pay 
in lieu of notice. This was done, according to Mr Delia, 
because even though the actions of Ms Hunt justified 
summary dismissal, the members of the management who 
were present at that meeting felt sorry for her. Therefore they 
made a decision to pay her two weeks' pay in lieu of notice. 
The above is a sufficient summary of the facts for the 
purposes of these Reasons. 

Mr Kelly, who appeared for the Union, said in his 
submissions that Ms Hunt was not motivated by a desire to 
succeed in the crime she had committed and her actions 
should lead one to believe she envisaged she would be 
caught. This was not a rational thing to do but it was 
nevertheless clear that she was well aware she would be 
filmed in the bank. There is no evidence that she had 
financial problems at the time the events took place. If she 
did have financial problems she could have pursued other 
opportunities to make financial gain from her personal 
injury, but she did not. What she tried to do was endeavour 
to get back to work, get over the problems she had suffered 
following her assault and to resume her duties as an Enrolled 
Nurse. That work ethic was acknowledged by RPH as being 
present amongst nursing staff generally. Mr Kelly says that 
the report of the psychologist (Exhibit K3) and his evidence, 
acknowledges that the story told by Ms Hunt was logical and 
consistent with a person who, at the time of the offences, 
was suffering from the affects of the earlier assault. There 
is nothing in her behaviour which detracts from the 
assessment made by the psychologist that her actions were 
in some way connected with the assault. In such circum- 
stances it was therefore unfair of the employer to take action 
to take action against an employee when her behaviour was 
a result of injuries incurred in the course of her employment. 
Because there is a general community concern and 
sympathy for persons who are subject to the type of assault 
suffered by Ms Hunt, these were circumstances where the 
employer should have done everything to ensure that they 
dealt fairly with her. However, they did not because they 
seem to have a blanket policy on dismissal for theft. Further, 
that the Chief Executive Officer who made the decision to 
dismiss did not interview Ms Hunt. 

Mr Kelly also made submissions that it is clear that 
Clause 16.—Contract of Service of the Award provides that 
except in the case of dismissal for misconduct, an 
employee's services shall not be terminated unless she has 
received a fortnight's previous notice or payment for such 
period in lieu thereof. The fact of the matter, said Mr Kelly, 
is that there was a payment in lieu of notice and because of 
this, the employer is caught by the provisions of Clause 
15.—^Disputes Settlement Procedure of the Award which, in 
subclause (3) Disciplinary Procedure, sets out a code which 
must be applied in the event of termination. That code 
provides for a series of reprimands in writing. It specifically 
preserves the rights of employees but does not limit the right 
of the employer to summarily dismiss an employee for 
misconduct. Thereby, by its terms, it is linked to Clause 
16.—Contract of Service of the Award and so notice was 
paid, there could not have been a summary dismissal. 

Mr Kelly says this is important when one looks at the 
Decision of the Full Bench in Federated Miscellaneous 
Workers' Union of Australian, W.A. Branch v. Silver Chain 
Nursing Association, No. 139 of 1993 (1994) 74 WAIG 558. 
By that Decision, the Full Bench, says Mr Kelly, has decided 
that lawfulness or otherwise of a dismissal can not be 
displaced as the sole weighty consideration and, therefore, 
on that ground alone, the dismissal was unfair and the 
remedy sought by the Union ought to be granted. 

Ms Prickett, of Counsel who appeared for RPH, says it 
is fundamental that Ms Hunt's actions in stealing the 
patient's cheque book amounted to misconduct for which 
RPH was entitled to dismiss summarily. In RPH's view, Ms 
Hunt's actions and conduct which, over a four day period 



from the 4th to the 8th of December 1993, were a 
demonstration that she would not be bound by the essential 
terms of her contract and her conduct was sufficiently 
serious to justify the dismissal. The decision was based on 
the information given by Ms Hunt herself. The Reviewing 
Committee heard what Ms Lawson had to say in mitigation. 
It considered the medical reports from White Tfcnnyson and 
the General Practitioner and the Occupational Health 
reports. More importantly, Ms Hunt had admitted to 
committing the offences and essentially offered no explana- 
tion. It was argued by Ms Prickett that the dismissal was 
always intended by RPH to be summaiy and the fact that 
Ms Hunt was given two weeks' pay ought to be seen as a 
gratuity rather than a conversion to an ordinary dismissal as 
such. 

Insofar as the claim that Ms Hunt was affected psycholog- 
ically by her trauma, Ms Prickett said that she was 
successfully treated in a number of weeks. Ms Hunt did not 
attend all of the treatment sessions and in July 1993, she was 
no longer regarded as being a post-traumatic stress disorder 
person and she was able to cope psychologically. She was 
not troubled by her problem in her ordinary work. She did 
not seek an further treatment from Mr White, her Psycholo- 
gist, until her Solicitor requested a review for the purposes 
of pending proceedings in the Court of Petty Sessions. The 
important thing for this case is that there was no request for 
a psychological report to be obtained by RPH and there was 
no objection to a decision being made to terminate without 
one. 

A review of Ms Hunt's action caused RPH to view her 
behaviour as premeditated theft in that it involved stealing 
from a patient and undertaking a measured course of conduct 
over a number of days thereafter. This was aggravated by 
the fact that the patient involved was one with whom Ms 
Hunt had established a relationship of trust over the 
preceding six to seven months. Ms Hunt stole the cheque 
book and continued to treat the patient for the rest of the clay 
yet, on her way home, she bought a book from a book store, 
signing one of the cheques in the book. The psychologist, 
both in his report and in evidence, stated that the offences 
were not committed in a state of disassociation or fugue and 
that Ms Hunt was not oblivious to her actions. Ms Prickett 
said it should be remembered that during this period, Ms 
Hunt had not returned to work so she was not in a position 
to know whether the theft of the cheque book had been 
reported or if it had been cancelled. Even if she did take the 
cheque book on impulse, her conduct over the next four days 
in passing the cheque, going to the back and making up a 
story about the cheque and subsequently telephoning the 
bank again with another story militates against any view that 
her actions were spur of the moment. 

Ms Prickett drew to the Commission's attention that in 
his evidence the psychologist stated that Ms Hunt's actions 
were committed at a time she was experiencing feelings of 
a depressive nature rather than while suffering from anxiety 
or stress as she had done following the initial assault. In that 
context, it is of vital importance to remember that Mr White 
did not assess Ms Hunt's condition until the end of January 
1994. She had feelings of sadness some three months prior 
to Mr White's assessment. He had said that such assess- 
ments of depression were difficult to diagnose retrospec- 
tively and that he had based his findings on retrospective 
reconstruction of the events as they were relayed to him by 
Ms Hunt alone. He was unable to obtain any corroborative 
information which may have assisted his assessment. He 
admitted that he was not in a position to say with accuracy 
what was the nature or reason or extent of her problems 
when he saw her and that it was difficult to be accurate in 
this type of situation. 

Ms Prickett submitted that it should be noted that in cross 
examination, Mr White said he believed Ms Hunt still had 
the capacity to understand what she was doing at the time 
of the offences although there may have been some dulling 
of clarity which itself does not qualify as a fugue state or 
amnesia. Therefore it is open to conclude that Mr White was 
of the opinion that Ms Hunt knew what she was doing 
throughout the period when she stole the cheque book. For 
all of these reasons, Ms Prickett says that the report by the 

psychologist, Mr White, and his evidence should be viewed 
with great caution, bearing in mind that Mr White did not 
see Ms Hunt at the time she was alleged to be depressive 
and that on his own admission, it was difficult to make an 
assessment looking back over a number of months. He even 
stated that the high levels of stress or anxiety could have 
been because of the fact that she had been charged or for any 
other combination of reasons. 

It was argued by Ms Prickett that even if Ms Hunt was 
in a depressed or stressed nature, she had a duty of care to 
seek medical attention itself. She was aware that under the 
Nursing Code her primary responsibility was to the patients 
and to provide care which respects their values, beliefs and 
needs. She would not have been able to do that if she was 
in the state that she said she was. Others could have been 
harmed by her misconduct which went to the heart of the 
relationship with her employer. The trust needed for the 
relationship to function had been lost and could not be 
regained. Additionally, RPH also has a duty of care towards 
patients who entrust themselves to the hospital to safeguard 
them from conduct which might harm them or be detrimen- 
tal in some way. That includes providing staff who are 
physically and mentally fit to care for patients. RPH could 
well be leaving itself open for an action in negligence in 
keeping an employee who had stolen from a patient. This 
is the crux of the rationale behind RPH's policy on stealing, 
why it is a dismissible offence and why it has been enforced 
on previous occasions. Mr White could not say definitely 
whether or not Ms Hunt would commit such an offence 
again in the future. In those circumstances, argues Ms 
Prickett, it is difficult to criticise RPH for its action in 
terminating Ms Hunt's services as her conduct reflected 
upon both the integrity of the hospital and the nursing 
profession and put the patients at risk. 

I turn to briefly examine the law to be applied in this case. 
Both of the advocates referred me to Miles and Others v. The 
Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch (1985) 65 
WA1G 385 which sets out the fundamental rules to be 
applied. The question to be examined is not as to the 
respective rights of the employer or employee but whether 
the legal rights have been exercised so harshly or oppres- 
sively to amount to an abuse. The manner of a dismissal may 
be so unfair as to render the dismissal unfair. In Shire of 
Esperance v. Peter Maxwell Mouritz, Appeal No. 6 of 1990 
(1991) 71 WAIG 891 (Mouritz Case No.l), Kennedy J. said: 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of the invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

Mr Kelly referred me to the Full Bench decision in The 
Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch v. Silver Chain Nursing Association (op cit). 
In particular, he drew to my attention the following 
paragraph from the Reasons of die Full Bench. At page 567 
of the report, the Full Bench observes: 

"... Secondly, the dismissal is required, as a matter 
of law, to be effected in accordance with the award. To 
do otherwise is to commit a breach of the award which 
merits a penalty if such a breach is proven to an 
Industrial Magistrate. True it is that an unlawful 
dismissal may still be fair because the ultimate question 
is the fairness or otherwise of the dismissal. However, 
in a jurisdiction where equity, good conscience, and the 
substantial merits of die case are what bind the 
Commission, the lawfulness or otherwise of the 
dismissal must be a weighty consideration, and may, 



indeed, not be displaced as the sole weighty considera- 
tion. The Commission does not seem to have assessed 
its weight." 

The Full Bench, in examining the matters before it in the 
Silver Chain Case (op cit), referred to the words of a clause 
in the relevant award which is in identical terms to that under 
examination in the instant matter. Of the interpretation of 
that award, the Full Bench had the following to say: 

"... The plain words of clause 37(7) make for no 
absurdity or ambiguity. Clause 37(7) requires that 
where the employer seeks to discipline an employee or 
terminate an employee a number of steps should be 
observed. It is clear that the right to summarily dismiss 
for misconduct is not expressly excluded, and there- 
fore, in our opinion, exists, but that was not availed of. 

It is true, too, that the word "misdemeanour", in 
these circumstances, must mean misconduct. However, 
it must mean misconduct which does not justify a 
summary dismissal. That was the nature of the 
misconduct in the view of the employer here and 
therefore there should have been a warning confirmed 
in writing followed by two others. There were not, in 
fact, any, and, as a result, the code put in place to deal 
with disciplinary matters was not complied with. The 
code required the employer to do certain things which 
it did not do. It therefore acted unlawfully and the 
dismissal would not have occurred had the award been 
complied with." 

That is sufficient scan of the case law and I turn now to 
my analysis of the issues which I believe are at point in this 
adjudication and which I identified earlier in these Reasons. 
First I address concerns what might be described as the 
influence that Ms Hunt's alleged psychological condition 
should have had upon the employer's decision to terminate 
her services. I say first about this leg of the Union's 
argument that there was a meeting convened when Ms Hunt, 
together with a representative, attended and the allegations 
of her alleged misconduct were presented to her. That is 
clear from the letter of termination which eventually issued 
(Exhibit Kl). At that meeting there were admissions by Ms 
Hunt that she had stolen the cheque book, she had obtained 
goods by fraud and she also had attempted to obtain money 
from the bank. It is true, also, that Ms Lawson offered, on 
Ms Hunt's behalf, statements in mitigation. She had gone 
through the history of Ms Hunt's circumstances, including 
the history of the attack. She thought that it had a great deal 
of bearing on what ought to be done. After she had gone 
through addressing the issues of mitigation, she had 
suggested that Ms Hunt be removed from direct patient 
contact and a consideration could be given to her working 
somewhere else in the hospital until such time as a 
psychiatric assessment had been done or the outcome of the 
case that was pending against her was known. However, in 
cross examination, she did add further that although she was 
not happy with a decision being made on the day of the 
meeting, she did not see any purpose in delaying it, nor did 
she ask for a delay. 

The final result, though, was that a decision was made to 
dismiss on the 17th of January 1994. That decision was 
based on all of the information that the hospital had in its 
possession at that time. This included on the evidence of Mr 
Delia, all of the records which were on the file of Ms Hunt, 
including medical reports from a General Practitioner and 
the reports which came to the hospital as a result of the 
Workers' Compensation claim. It was, on Mr Delia's 
evidence which I accept, clear that there had been no further 
mention or claim on Workers' Compensation since July 
1993, when Ms Hunt had been declared fit for work. All of 
the issues were considered, not the least being that Ms Hunt 
was aware that what she had done was a dismissible offence. 
She was aware of the Nursing Code of Practice to which her 
conduct was contrary. She was also aware the Nurses 
Registration Board would be notified as a consequence of 
her action. All in all, according to Mr Delia in his cross 
examination, there was what he considered to be a careful 

consideration of all of the relevant issues and that 
consideration, weighed against the hospital's policy, meant 
that the dismissal would be made on the 17th of January 
1994. 

Having considered this first leg of the Union's argument, 
I have to conclude that the decision to make a termination 
of the employment of Ms Hunt was done on the facts 
available to the employer at the time. The psychological 
report which was prepared for use in proceedings in the 
Local Court (Exhibit K3) was not produced until the 1st of 
February 1994, almost 14 days after the date of termination. 
At the point of termination, the employer was therefore not 
aware of the opinions which were expressed in that report. 
It relied on the information that it had at the time. It had no 
real request to delay the decision. The best that can be said 
about Ms Lawson's intervention on behalf of Ms Hunt in 
this regard is that she said that the Union would be seeking 
a psychological report for use in the Court case and she may 
have made a suggestion that the outcome of that report and 
the Court case could well be relevant in the dismissal. But 
it is clear from the evidence, and I so find, that she did not 
push the issue. I conclude therefore that the employer made 
the decision on the 17th of January 1994, based on the 
evidence it had before it at the time and on the basis of that 
evidence, it was entitled to draw the conclusion that the 
previous trauma suffered by Ms Hunt was not a relevant 
factor in the dismissal. It must be remembered, too, that the 
question of her psychological condition was just one of the 
factors which were taken into account at the time. On that 
basis, I find there is no warrant to interfere with the decision 
to dismiss as there was no unfairness, in the usually accepted 
sense, at the point of dismissal. 

If I am wrong concerning the above conclusion and the 
psychological report is relevant, I need to examine the 
conclusions reached by Mr White from the examination that 
he made of Ms Hunt in the process of preparing a 
psychological report. I have included previously in these 
Reasons, a summary of what Ms Prickett had to say about 
the report. In my view, her comments are apposite. I think 
the report should be treated with great caution, particularly 
given that the examining psychologist did not sec Ms Hunt 
at the time she was alleged to have become depressive and 
had to make an assessment looking back over a number of 
months. If one examines the report in Exhibit K3, it first 
must be remembered the it was prepared for the particular 
purpose of supporting Ms Hunt in the procedure before the 
Local Court. As it happens, it appears that the report may 
not have even been considered by the Sentencing Magis- 
trate. In her own evidence, Ms Hunt indicates that the 
Sentencing Magistrate did not call for the report and that the 
report which was available during her first appearance in 
court had not been prepared by Mr White. Some substance 
is given to this in the transcript of the proceedings before 
the Court (Exhibit P4) where the Sentencing Magistrate 
indicated that he was not considering a custodial term so 
therefore the report was not necessary. 

The psychologist preparing the report found it necessary 
to comment that the information from Ms Hunt was not 
corroborated in any way and that although the clinical 
picture was consistent with her being in an abnormal 
emotional state, he was of the opinion that she was not in 
any dissociated mental state such as fugue or any other type 
of amnesic trance or that she did not know what she was 
doing. In the end, his substantive conclusions are, in any 
reasonable reading of them, equivocal. He thought she 
probably did not possess criminal intent at the time of the 
incident and it was also probable that she was trying to draw 
attention to herself. 

So even if the employer was obliged to wait for the 
psychological report, an obligation which I believe has no 
legal foundation, then it would have been confronted with 
a report which would have left it to make the decision on 
the continued employment of Ms Hunt in any event because 
of the lack of positive finding by the Clinical Psychologist 
In short, even though it is a hypothesis because the report 
was not ready at the appropriate time, it may well not have 
helped the cause of Ms Hunt. 



I need to examine now the final issue of the question of 
the unlawful dismissal and the effect of the Decision of the 
Full Bench in the Silver Chain Case (op cit) upon that. 

First I must say that I accept that the clause under review 
in the Silver Chain Case (op cit) and the clause under review 
in this matter are the same and that the Full Bench's 
interpretation of the meaning of the clause is therefore 
apposite. I say that even though the circumstances in the 
cases are a little different. What we have here is the payment 
of pay in lieu of notice (see Exhibit Kl) in which Ms Prickett 
argues that is in the nature of an ex gratia payment. I think 
that the Commission is bound to accept the evidence, on the 
face of the documentation which is produced, that the 
dismissal was one where pay in lieu of notice was made. 
That is notwithstanding the verbal evidence of Mr Delia that 
RPH had really concluded that there ought be summary 
dismissal. The fact of the matter is, Ms Hunt was not 
summarily dismissed. She was dismissed on notice, there- 
fore, Clause 15—Disputes Settlement Procedure of the 
Award should have been applied. As the Full Bench said in 
the Silver Chain Case (op cit), "to do otherwise is to commit 
a breach of the award which merits a penalty if such a breach 
is proven to an Industrial Magistrate". Therefore, the 
dismissal was unlawful. 

Mr Kelly specifically draws the Commission's attention 
to the statement of the Full Bench that the lawfulness, or 
otherwise, of the dismissal must be a weighty consideration 
and may, indeed, not be displaced as the sole consideration. 
If I understand his submission, what he interprets the Full 
Bench to be saying is that in a circumstance where there has 
been an unlawful dismissal, that is the sole consideration 
and on that ground alone, the Commission is obliged in this 
case to find that there has been unfairness, notwithstanding 
anything else. 

Of this I say that Mr Kelly's submission is, I believe, a 
misunderstanding of the intent of the Full Bench's decision. 
I say so because in the final sentence of the paragraph where 
it draws the conclusion, it adds a rider: 

"The Commission does not seem to have assessed 
its weight." 

If unlawfulness was the only thing to be considered, why 
would the Commission be at fault for not assessing its 
weight? There would be no need to do so. That leads me to 
suggest that the Full Bench was trying to highlight that the 
question of unlawfulness or not of die dismissal is extremely 
important and no more than that. For it to be saying 
otherwise would be to abandon fundamental tests concern- 
ing what the Commission must consider in addressing unfair 
dismissals. It is clear from the writing of Kennedy J. in the 
Mouritz Case No. 1 (op cit) that die Commission is to 
consider the matrix of evidence available which includes its 
findings on fact, the law, whether natural justice has been 
given and on die basis of all of those things, draw a 
conclusion. A case specifically at point is Queen v. The 
Industrial Court of South Australia ex parte General Motors 
Holden (1985) 10 SAR 1982 where it was held that 
unlawfulness or otherwise of a dismissal is but one factor 
to be taken into account. See also Van Witsen v. World 
Services and Construction Pty Ltd (1992) 72 WAIG 1849 
where Fielding C. observed that fairness or otherwise of a 
dismissal ought to be considered in a practical rather than 
an abstract environment. 

committing of violence or any other fundamental breach, 
would have to be reinstated. This would undermine the 
fundamental tenant that those who seek equity must do 
equity. There are many examples of discussion of these 
issues but a relevant one is in Chappell's Case (see Chappell 
and Others v. Times Newspapers Limited and Others (1979) 
49 WLR 482). 

I therefore conclude that the Commission is obliged, 
contrary to Mr Kelly's suggestestions, in a case where there 
has been an unlawful dismissal, to consider and weigh in the 
balance other issues. I think the Decision of the Full Bench 
in Silver Chain (op cit) is to draw attention to the importance 
of lawfulness, particularly in the case where there is the type 
of specific disciplinary codes which are contained in awards, 
codes which, on the face of them, dilute the employer's 
common law right to dismiss but codes which, nevertheless, 
because they are in the awards, must be applied and given 
additional weight. 

Given the foregoing analysis of the meaning of the Full 
Bench Decision, and my finding that the decision to dismiss 
was unlawful, I need to consider the issue against the 
background that unlawfulness of the dismissal must be given 
weighty consideration. In this case, I have previously found 
that the employer was not acting unfairly when it dismissed 
Ms Hunt on the 17th of January 1994, in that it did not 
inform itself further on Ms Hunt's alleged psychological 
condition as the Union suggested that it should. The other 
ingredients of the dismissal need to be considered. Here was 
a circumstance where an Enrolled Nurse took possession of 
a cheque book of a patient who was completely within her 
care and trust. She then used that cheque took over a period 
of four days and, in due course, her conduct was discovered. 
Never, at any time, even though she knew an investigation 
was ongoing at work when she did return after four days' 
leave, did she admit that she was responsible. All of her 
colleagues were therefore under suspicion, as it were. Her 
conduct was contrary to the Nursing Code and contrary to 
her duty of care under the Nurses Act. Her conduct laid her 
employer open to liability. There was a failure to meet a duty 
of care on Ms Hunt's behalf but in particular, it exposed 
RPH in its duty of care towards patients who entrust 
themselves to the hospital to safeguard those patients from 
conduct which may harm them or be detrimental to them. 
The conduct of Ms Hunt, as said by Ms Prickett, reflect upon 
the integrity of both the hospital and the profession and had 
the potential to put patients at risk. 

All of the above are extremely important and even though 
it can be said that there was unlawfulness in the dismissal, 
it is my belief that the behaviour of the employee in this 
case, was so fundamentally at odds with her contract of 
employment and her duty and responsibilities which arise 
from that contract, that it overwhelms the weighty consider- 
ation which has to be given to the lawfulness or otherwise 
of the dismissal. 

In all of the above circumstances I find there has not been 
unfairness in the dismissal of Yvonne Hunt and the 
application will be dismissed. 

Appearances: Mr D.J. Kelly appeared on behalf of the 
Union. 

For Mr Kelly to be right, the Full Bench would have to 
be saying, when it mentions the questions of equity, good 
conscience and substantial merits, that they only bind the 
Commission in respect of one side, lb explain, I mean that 
if one had to reinstate where there was unlawfulness, 
regardless of any other consideration at all, then the person 
who had grossly offended against their contract, even by 

Ms J.K. Prickett, of Counsel, appeared for RPH. 
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The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
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and 
The Board of Management, Royal Perth Hospital. 
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COMMISSIONER J.F. GREGOR. 
27 May 1994. 

Order. 
HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Ms J.K. Prickett, of Counsel, on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters* and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

City of Canning. 
No. CR 507 of 1993. 

COMMISSIONER A.R. BEECH. 
1 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 17th November 1993 the 
respondent issued a "written first reprimand" to one of its 
painters, Mr Blewett. At the same time he was demoted from 
the leading hand position he had held since being employed 
S'/z years earlier. The applicant claims that the reprimand 
and demotion is unwarranted and requests that the Commis- 
sion order the respondent to reverse the situation. 

The Commission heard evidence from Mr Blewett 
himself. The applicant also caUed evidence from a union 
organiser, Mr Darren Smith, who attended a meeting with 
Mr Blewett and representatives of the respondent 

The respondent called evidence from its personnel 
manager. The respondent also called Mrs Thorpe as a 
witness. Mrs Thorpe is a tenant of the respondent whose 
complaint to the respondent about Mr Blewett resulted in the 
decision to reprimand and demote him. 

The Commission has formed a number of conclusions. 
These are as follows: 

The first conclusion arises from the reprimand and 
demotion being administered by way of a memorandum to 
Mr Blewett signed by the Chief Executive/Tbwn Clerk of 
the respondent (exhibit No. 1). It is in the form of a 
memorandum and is 41/2 pages longitude. It is to go on to 
Mr Blewett's personnel file. 

The evidence is quite clear that the only reason for the 
reprimand and demotion is the incident involving comments 
allegedly made by Mr Blewett while he was painting Mrs 
Thorpe's house in November 1993 (transcript p. 133). That 
incident was put to Mr Blewett and although there is some 
confroversy about the meetings held about it, about which 
reference will be made shortly, those meetings were 
restricted to that incident. 

However the memorandum contains reference in some 
detail to what is described as a history of problems 
associated with Mr Blewett's work behaviour or perform- 
ance. However, when Mr Smith examined the respondent's 
personnel file in relation to Mr Blewett, there was no 
information or documentation going to Mr Blewett's work 
behaviour or performance (transcript p. 88). If the events 
prior to November 1993 had not been sufficient to warrant 
some written notation at the time then those events should 
not warrant a belated written notation now. Those events did 
not form a sufficient reason for a reprimand to be given to 
Mr Blewett at the time they are said to have occurred yet 
their inclusion in the memorandum gives them that status. 

Accordingly, the Commission finds the form of the 
reprimand and demotion given to Mr Blewett to have been 
inappropriate. It should be corrected by the deletion of any 
reference to the events prior to November 1993. 

The Commission also makes this further comment. The 
memorandum is signed by the Chief Executive/Town Clerk, 
Mr Kinner. In his evidence, Mr Mcrlo states that the decision 
to issue the "first reprimand and demotion" was Mr 
Kinner's decision and not Mr Merlo's. The Commission has 
found this submission curious. If indeed the decision was Mr 
Kinner's decision then on the evidence before the Commis- 
sion Mr Kinner made the decision without himself having 
been involved in the issue. There is no evidence that Mr 
Kinner spoke to Mr Blewett. Indeed, on the evidence, Mr 
Kinner would have made his decision after listening only to 
Mr Merlo. If accepted, might this leave the respondent open 
to the challenge that the decision maker had listened only 
to one side of the story? However, the memorandum which 
constitutes the reprimand was written by Mr Merlo. I suspect 
that a more balanced view of this issue is that the decision 
in Mr Blewett's case is effectively the decision of Mr Merlo, 
but made with the authority of the Chief Executive/Town 
Clerk. To that extent, the Commission suspects that Mr 
Merlo is being a little coy in his denial of responsibility 
(transcript p. 111). 

The second conclusion is that the respondent decided to 
both issue a written reprimand and also to demote Mr 
Blewett. This would appear to involve a double penalty 
because there seems little connection between Mr Blewett's 
status as a leading hand and the reason why the reprimand 
was administered. 

This is because the evidence is that when Mr Blewett was 
employed S'/a years ago it was for the position of leading 
hand painter. That was the position that was advertised and 
that is the position which he held. Pursuant to the provisions 
of Clause 12(2) of the Building Trades Award 1968 No. 31 
of 1966: 

"(2) A leading hand means an employee who is given 
by his/her employer, or his/her agent, the responsi- 
bility of directing or supervising the work of 
others or, in the case of only one employee, the 
specific responsibility of directing or supervising 
the work of that employee." 

However the reason for the demotion is not at all related 
to the applicant's work, skill and responsibility as a leading 
hand painter. The decision of the respondent was based upon 
its perception that making certain comments to Mrs Thorpe 
derogatory to the respondent was unacceptable behaviour in 
that the public image of the respondent was damaged. For 
reasons which were not demonstrated to the Commission 
this was also seen as a "clear demonstration" that the 
applicant was not fit to be a leading hand for the respondent. 
With respect to those concerned, it has not been made clear 
why the two events should be so connected. The comments 
with which Mr Blewett was accused do not reflect upon his 
work and skill and responsibility as a painter. His possession 
of those skills is the reason for his employment. Those 
qualities as seen by the respondent when the applicant was 
employed and which warranted his appointment to the 
position of leading hand painter remain. 

The Commission therefore finds that Mr Blewett's 
complaint that he should not have been demoted from the 
position of leading hand is made out. An order will issue 
re-instating him to the position of leading hand. 



The third conclusion relates to the reprimand itself. The 
essential difference between the parties is that the applicant 
claims that the manner in which the respondent dealt with 
the issue denied Mr Blewett natural justice. It believes that 
if that is the case then the Commission should require the 
respondent to withdraw the reprimand. The respondent 
denies that there was any breach of natural justice towards 
Mr Blewett. In the alternative the respondent states that 
there is sufficient evidence before the Commission to 
conclude that a reprimand was warranted in the circum- 
stances in any event. 

When Mrs Thorpe complained to the respondent two 
officers, one of whom was Mr Merlo, interviewed her. Mr 
Merlo took notes. He noted some eighteen specific remarks 
which Mrs Thorpe recalled Mr Blewett making to her and 
which upset and distressed her. Those comments were, 
generally speaking, comments derogatory of the respondent 
or certain persons within it. One other comment, which Mr 
Blewett admits making, was that Mr Blewett had informed 
her that her house, which she rents from the respondent, 
would be "handed over to the Aborigines". Mrs Thorpe 
informed Mr Merlo that a contractor, who had also been 
present at the house, would also have overheard some of the 
comments and could verify them. Mr Merlo apparently 
checked with him. Mr Merlo subsequently called a meeting 
with Mr Blewett and commenced to put to Mr Blewett the 
accusations made by Mrs Thorpe. However, Mr Blewett 
complained at the procedure and requested that his union be 
involved. This was agreed to and arranged for the next day. 

demonstrated in the Commission towards some of the 
respondent's decisions as they have affected him. They are 
consistent with his view that matters between him and the 
respondent deteriorated after he successfully gained the 
payment of a toxic allowance in 1992; that as a tradesman 
painter he should not be "treated like a schoolboy" by the 
respondent and told what to do by someone who is not a 
tradesman painter and that the respondent does not know 
what it is doing, particularly in this regard. Further, the 
comment about Mrs Thorpe's house being "handed over to 
the Aborigines" is inexcusable. Even if the respondent had 
made decisions about the future of Mrs Thorpe's house, it 
was not the position of Mr Blewett to say anything about 
it. It caused her distress and seems to be merely another 
attempt to discredit the respondent in some way. 

The point to be made about these comments was 
appropriately put by Mrs Thorpe herself. That is, that Mr 
Blewett may or may not have valid reason for some of the 
comments which he made. However, he had no business 
making them to a person in Mrs Thorpe's position. In the 
circumstances the respondent is justified in viewing with 
concern one of its employees bringing it, its management 
and perhaps a fellow worker into disrepute and particularly 
with a person who is one of the respondent's tenants. It is 
therefore not inappropriate for the respondent to move to 
reprimand him for so doing. On the basis of the evidence 
before the Commission it has not been shown that the 
issuing of a reprimand to Mr Blewett for the comments that 
he made is unfair towards him. 

The Commission understands that the applicant requested 
beforehand a copy of the accusations to be made. This 
request was not complied with, apparently due to a lack of 
time. The meeting was then re-convened with the applicant 
and Mr Blewett present. The applicant maintains that all of 
the accusations were not read to Mr Blewett to allow him 
to comment on them. Mr Merlo however, maintains that 
after the first few the applicant officials complained of the 
process being "a kangaroo court" and made it difficult for 
all of the comments to be read. Mr Merlo's evidence is 
however, that all of the comments were read out to Mr 
Blewett. 

The applicant also complains that the respondent had 
made up its mind to reprimand and demote Mr Blewett 
before the meeting. The applicant claims that this was 
admitted by one of the engineers present at that meeting. 

It is apparent from the evidence that the issue was dealt 
with less than satisfactorily. It would have been better if the 
applicant and Mr Blewett had a copy of the notes upon 
which the respondent relied so that they could be better 
prepared, even if this did cause the meeting to be delayed. 
But it is not possible to conclude that there was a denial of 
natural justice. The respondent did put or attempt to put the 
accusations in their entirety to Mr Blewett. That the process 
may have been somewhat disrupted by the opinion of the 
applicant that the proceeding was a "kangaroo court" does 
not mean that Mr Blewett was thereby denied natural justice. 
It may be arguable that both the applicant and Mr Blewett 
came away from the meeting under the impression that an 
engineer had made up his mind beforehand. However the 
evidence before the Commission has not established that the 
process objectively denied Mr Blewett the opportunity to be 
heard in his defence. 

That is not to say that the reprimand and the process 
leading to it does not have at least one unusual feature. It 
appears from the evidence of Mr Merlo that the respondent 
does not have a formal disciplinary procedure (transcript 
p. 158). Mr Merlo was not even sure whether the induction 
booklet for the outdoor workforce refers to any kind of 
procedure. He conceded that most employees are not aware 
of any formal disciplinaty process. In such circumstances it 
is hardly surprising that the status of the "first reprimand" 
is unclear. It is unclear to Mr Blewett and also to Mr Merlo. 
Whilst the absence of a formal disciplinary procedure does 
not prevent an employer from issuing a reprimand to an 
employee where the circumstances warrant doing so, the 
employer can hardly complain when the severity of the 
reprimand cannot be judged and is therefore challenged. In 
those circumstances I believe that the doubt about the 
severity of the offence should be given to the employee 
concerned. Thus, although the Commission does not believe 
that the evidence shows the reprimand to have been 
undeserved, the respondent will be required to clarify 
precisely where the reprimand fits in the disciplinary 
procedure, if any, which is applicable to Mr Blewett's 
employment. The reprimand should be seen as the first step 
in that procedure. If the procedure has as a first step the 
issuing of an oral reprimand then this reprimand should be 
deemed to be that first step. The Commission notes that the 
reprimand lapses after twelve months have elapsed. In 
issuing this requirement, the Commission notes that the 
memorandum refers to "possible further disciplinary action 
including the issuing of a second reprimand" but once again 
this is unhelpful in determining from Mr Blewett's point of 
view where his first reprimand fits overall. 

The Minutes of a Proposed Order now issue. 

Further, the proceedings before the Commission have 
allowed the issue to be re-examined. Mr Blewett admits to 
making comments critical of his supervisors and the 
respondent in reasonably derogatory terms. Mr Blewett 
denies making the majority of the comments which Mrs 
Thorpe alleges that he has made. However, after hearing Mr 
Blewett's evidence and also the evidence of Mrs Thorpe I 
consider it likely that a number of the comments which Mrs 
Thorpe alleges were indeed made by Mr Blewett. They are 
comments which are quite consistent with the attitude he 

Appearances: Ms J. Harrison on behalf of the applicant. 

Mr M. Jensen on behalf of the respondent. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' Union of Australia, 

West Australian Branch, Union of Workers 
and 

City of Canning. 
No. CR 507 of 1993. 

COMMISSIONER A.R. BEECH. 
8 June 1994. 

Order. 
HAVING heard Ms J. Hanrison on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

1. That the City of Canning restore Mr Blewett to the 
position of leading hand painter effective as from 
Monday the 29th day of November 1993 and pay 
him accordingly from that date. 

2. That the City of Canning confirm to Mr Blewett 
the disciplinary procedure in force at the time its 
reprimand to him was made on the 17th day of 
November 1993 and identify where that reprimand 
fits within that procedure. 

3. That the memorandum to Mr Blewett dated the 
17th day of November 1993 be removed and 
replaced with a memorandum which does not refer 
to any issue which occurred prior to November 
1993. 

4. That the application otherwise be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62 

In the matter of an application by The Construction 
Contractors Association of Western Australia for alteration 
of registered Rules. 

No. 855 of 1993. 
PETER LAURENCE WISHART, DEPUTY REGISTRAR. 

3 March 1994. 
Decision. 

I have examined this application, and consulted with the 
President. I am satisfied that die requirements of the 
Industrial Relations Act and regulations have been met. 
Accordingly, I have registered an alteration of Rule 2. 
Objects of the registered rules of the applicant organisation 
from the date of this Decision. 

PETER LAURENCE WISHART, 
Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kalgoorlie Regional Hospital 

and 
The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch. 
No. 487 of 1994. 

COMMISSIONER J.F. GREGOR. 
6 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the Board of 
the Kalgoorlie Regional Hospital (the Hospital) seeks 
Orders that Application No. C 420 of 1993 be dismissed due 
to the "failure of the Applicant to prosecute the claim 
expeditiously and because it is not in the public interest for 
the matter to be heard". Application No. C 420 of 1993 is 
an application pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act), filed in the Commission on 
the 15th of September 1993, by The Federated Miscellane- 
ous Workers' Union of Australia, W.A. Branch, now known 
as The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 
Australian Branch (the Union), the Respondent in these 
proceedings. By that application, the Commission was 
informed that on or about the 20th of January 1993, a 
member of the Union, William Edwards, was summarily 
dismissed by the Hospital. The major reason was an 
allegation of theft of hospital property. Charges had been 
laid by the local Police. 

The chronology of events, as it is understood by the 
Commission, is as follows. On the 25th of January 1993, by 
a letter from the Administrator of the hospital, Mr Edwards 
was dismissed (Exhibit Tl). That letter sets out the reasons 
for the dismissal which include, inter alia: 

"—The discovery of Hospital property without 
sufficient explanation as to why they were in your 
possession (sic)" 

According to the evidence of Mr Aylward, the Adminis- 
trator of the Hospital, he had cause to advise the Union 
immediately of the dismissal. In response to his telephone 
advice, he received a letter dated the 28th of January 1993, 
from the Union (Exhibit T2) which put the Hospital on 
notice that the Union would exercise a right to proceed with 
a claim for unfair dismissal at the conclusion of proceedings 
against Mr Edwards in the Court of Petty Sessions. It was 
anticipated that would take place on the 10th of March 1993. 
The Hospital did not reply to the letter. On the 26th of May 
1993, there was a hearing in the Magistrate's Court but there 
was a delay in the trial which eventually re-commenced on 
the 30th of August and ran to the 2nd of September 1993. 
The result of the trial was that Mr Edwards was found guilty 
on two charges. When the Union became aware of the 
outcome of the trial, it wrote to the Hospital again on the 
14th of September 1993, indicating that: the claim was still 
alive, in that the Union still intended to proceed with the 
matter, and that it would be making an application in the 
Western Australian Industrial Relations Commission. In the 
circumstances, it would not seek to have the matter heard 
until an appeal against the convictions, which the member 
had indicated he would be taking, was heard. There was no 
reply from the Hospital to this letter. On the 15 th of 
September 1993, Application No. C 420 of 1993 was lodged 
as described above. 

The Commission contacted the Union in November 1993, 
to ascertain the status of the matter. In an attempt to seek 
the views of the employer, a phone call was placed to the 
Administrator of the Hospital. The Administrator claimed 
he had no knowledge of the Application and a copy of the 
Notice was faxed to him on the 24th of November 1993. 



According to the evidence of Mr Aylward and corroborated 
by the Commission's file running sheet, Mr Aylward had 
said that he did not have knowledge of the service of the 
application as no copy had been received at the Hospital. A 
fair reading of his evidence is that he advised the 
Commission that he pragmatically did not mind the matter 
sitting until the appeal against the conviction was heard 
because, in any event, it was the Hospital's intention to 
argue the time element. That is, that so much time had 
passed since the termination had occurred that there would 
be disruption to the Hospital in the event of a successful 
outcome for Mr Edwards, and secondly, that the Applica- 
tion's filing date itself was a long time after the dismissal 
occurred. 

The running sheet also indicates that from February 
through to March 1994, a number of attempts were made by 
the Commission to list the matter but these were abortive 
due to the lack of availability of the Union advocate. 
Eventually, on the 27th of April 1994, the Commission gave 
directions that the matter be listed for hearing on the 3rd and 
4th of May 1994. It was following that notification of listing, 
that Application No. 487 of 1994 was lodged. 

In a nutshell, the argument of Mr Travers, who appeared 
for the Hospital, is that at all times it was within the power 
and control of the Union to pursue the matter but for reasons 
of its own it chose not to. This has led to a situation where 
the time between the dismissal and the hearing of the case 
was now so extensive that where any hearing, or reinstate- 
ment as a result therefrom, would be disruptive. It would not 
be in accordance with the proper application by the 
Commission of Section 26 of the Act, in that there had been 
a lack of expedition. As a result of the termination the 
employer had made other arrangements, the disturbance of 
which could cause it great difficulty. He says that the 
situation is one that is classically discussed in the Decision 
of Fielding C. in Michael C. Johnston v. Wesfarmers Ltd 
(1990) 70 WAIG 2434 (Johnston's Case) and that in all the 
circumstances, it is the type of delay where the Commission 
is entitled to exercise its discretion against the Applicant in 
Application No. C 420 of 1993. 

Mr Kelly, who appeared for the Union, acknowledges the 
facts of the matter but he says that a different perspective 
ought to be placed upon the events and that if it were, the 
events are distinguishable from those which are, in the main 
part, covered by the various decisions of the Commission. 
He says that immediately after the event of termination (to 
be exact on the 28th of January 1993) the Union advised the 
employer that it would be pursuing the matter. There was 
no response to that advice. The Union continued consis- 
tently along these lines until the 14th of September 1993, 
when it wrote to the Hospital and advised it that it would 
then make an Application to the Commission but it would 
not seek to pursue it until an appeal had been determined. 
Therefore, so the argument goes, the employer was, at all 
material times, in possession of information that the Union 
intended to pursue the matter and, therefore, should have 
adjusted its own circumstances so that it would not be placed 
in any embarrassing or disruptive position should there be 
a reinstatement At any time after the Application was filed, 
the Hospital could have sought to have the matter disposed 
of but it did not, even when it was given the opportunity to 
do so in November 1993, when advised by the Commission 
of the existence of the application. For those reasons, Mr 
Kelly says the situation is more akin to that described by 
George C. in his Decision in Patricia Elizabeth Lucas v. City 
of Wanneroo (1994) 74 WAIG 660 (Lucas' Case). In that 
case, the delay involved was a year but it was in 
circumstances where, according to the Reasons for Decision, 
there was continual exchange between the parties of 
information about the disposition of the case. Mr Kelly's 
point was that it was similar to the instant circumstances in 
that the employer, at all relevant times, knew that there was 
an intention to proceed to put an application on foot. In view 
of the facts before him then, the learned Commissioner in 
Lucas' Case (supra) decided that there was not sufficient 
reason to warrant the remedies sought by the Applicant 
because the exercise of the discretion did not fall within the 

category of the "more extreme cases" as was described by 
Fielding C. in Johnston's Case (supra). 

My response to the parties' submissions is as follows. The 
application is properly brought under Section 27(1 )(a) of the 
Act, by which section the Commission, in relation to any 
matter before it at any stage of the proceedings, may dismiss 
the matter or any part or refrain from further hearing or 
determining the matter if it is satisfied that, amongst other 
things, that the further proceedings are not necessary or 
desirable in the public interest or that, for any other reason, 
the matter should be dismissed. 

The leading decision in this jurisdiction is that of Fielding 
C. in Johnston's Case (supra). The Full Bench has not 
disposed of a similar issue although, from time to time, it 
has reviewed the exercise of discretion by the Commission 
to dismiss matters. It has not, however, addressed this issue 
with particularity. The dicta of Fielding C. in Johnston's 
Case (supra) is that which is generally followed. That can 
be seen by a scan of the following decisions. For instance, 
in Joan Gravelle v. Hillside Nursing Home, a Decision of 
Fielding C., (1990) 70 WAIG 2429 and in Gregory John 
Clarke v. Argyle Diamond Mines Pty Limited (1991) 71 
WAIG 2165. Also in Michael Anthony Real v. Worsley 
Alumina Pty Ltd (Boddington Gold Mine) (1992) 72 WAIG 
2242. Also in Sylvio Claite v. Claude Neon Ltd (1991) 71 
WAIG 3304. There are other decisions but each of those 
cited shows adoption of the dicta of Fielding C. in 
Johnston's Case (supra). For the purpose of these Reasons, 
I incorporate from the reasons of Fielding C. in Johnston's 
Case (supra) the following passage which, in my respectful 
view, properly describes the rules to be followed: 

"Section 27 of the Industrial Relations Act rele- 
vantly provides— 
"(1) Except as otherwise provided in this Act, the 

Commission may, in relation to any matter before 
it— 
(a) at any stage of the proceedings dismiss the 

matter or any part thereof or refrain from 
further hearing or determining the matter or 
part if it is satisfied— 

(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not neces- 

sary or desirable in the public interest; 
(iii) that the person who referred the matter 

to the Commission does not have a 
sufficient interest in the matter; or 

(iv) that for any other reason the matter or 
part should be dismissed or the hearing 
thereof discontinued, as the case may 
be;" 

The powers given to the Commission by this 
subsection are wide and indicative of the special nature 
of the Commission's jurisdiction. It is not a court of law 
in the traditional sense (see: Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
v. Griffin Coal Mining Co. Ltd and Western Collieries 
Ltd (1980) 60 WAIG 2137, 2139; see also: Lang v. 
Tfelecom Australia (1989) 70 WAIG 186). Rather, it is 
a specialist statutory tribunal whose prime task is to 
setUe and prevent industrial disputes. To that end, the 
Commission is given powers of the kind mentioned in 
section 27(1 )(a) which frequently call for the exercise 
of a discretionary assessment not normally associated 
with the traditional courts of law. 

Whilst clearly it is not the case that the proceedings 
now before the Commission could be categorised as 
trivial or that the Applicant does not have a sufficient 
interest in the matter raised by the proceedings, the 
circumstances are such as to give rise to considerations 
under subparagraphs (ii) and (iv) of section 27(1 )(a). 

Although the Act does not impose time limits, within 
which a dismissed employee might bring a claim with 
respect to unfair dismissal, as is die case in comparative 
legislation in some other States, for example, in 
Victoria and in South Australia it is obviously essential 
that such a claim be instituted at or about the time of 
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the dismissal. It is patently obvious that the interests 
of industrial harmony dictate that the Commission have 
the benefit of dealing with disputes of this kind whilst 
the incidents are fresh in the minds of those likely to 
be called before the Commission. After more than three 
and a half years it would be surprising if the 
recollections of those directly involved with the matter 
were not somewhat blurred. 

Moreover, the only practical remedy available for 
such a claim is reinstatement and that cannot reasona- 
bly be effected where a long period of time has elapsed 
following the dismissal. The Commission has to 
consider not only the position of the dismissed 
employee, but that of the employer. It would obviously 
be unreasonable to expect that an employer make the 
necessary adjustments to reinstate an unfairly dis- 
missed employee years or even months after the 
dismissal has taken place. In this respect I adhere to the 
view I expressed in Fosbury v. Mt Newman Mining Co. 
Pty Ltd (1988) 68 WAIG 1882 at 1884, that is, that 
claims for unfair dismissal should be brought with 
expedition. Where there has been delay the Commis- 
sion is entitled to exercise its discretion against the 
Applicant and either refuse reinstatement or, in more 
extreme cases, to refuse to proceed with the matter at 
all. 

The Respondent rightly accepts that ignorance of the 
law is not really an excuse. In his case he made a 
deliberate decision, albeit based on legal advice which 
he regards as erroneous, that he should not institute 
proceedings in the Commission against the Applicant 
arising out of his dismissal. Having made that 
deliberate decision he ought not now complain if the 
Commission exercises the discretion given it by section 
27(1)(a) not to hear an application instituted more than 
three years later. If the dismissal was indeed unfair it 
is simply asking too much to expect that at this late 
stage he be reinstated and, indeed, the Applicant now 
accepts that. There seems to me to be little point in 
proceeding with what at best would be an academic 
exercise. The Commission's charter is to deal with 
practical solutions and is not such as to invite academic 
solutions. Furthermore, it is hardly consistent with the 
public interest that it should be engaged in such an 
exercise when there are numerous applications by 
others waiting to be dealt with relating to allegations 
of unfair dismissal and which have been made 
expeditiously and in a proper manner." 

As I have already indicated, Mr Kelly says that the 
Union's position here is distinguishable from the general run 
of similar cases because the employer knew about the 
Union's intention to pursue the matter. I find this argument 
attractive, on the face of it, it is quite strong. However, there 
is a fundamental flaw in it and that goes to the question of 
how long the matter has been on foot. In his Reasons for 
Decision in Lucas' Case (supra), the learned Commissioner 
relied upon the dicta of Fielding C. in Johnston's Case 
(supra) but he did not include in the dicta that he cited all 
of what I consider to be the relevant views of Commissioner 
Fielding. For instance, and in particular, Fielding C. 
expressed the view that even if the dismissal was unfair, it 
would be simply asking too much at that late stage that the 
Applicant in Johnston's Case (supra) be reinstated. That 
case concerned an application instituted three years after 
termination. In this matter, the duration of time is only 
approximately half that period. But the point I believe is 
apposite and the issue of duration is now well embedded in 
the sub-stratum case law flowing from Johnston's Case 
(supra). It is what Commissioner Fielding indicated as an 
"extreme case". In my own Decision in Clarke's Case 
(supra), although I did not articulate it fully, I had that in 
my mind when I wrote: 

nation of the contract. For there to be any other view 
of the law would make it impossible for die employer 
to reasonably operate its business. There could be no 
ground that I could think of which would make it fair 
to an employer and to the person whom it has employed 
in a position vacated by a dismissed employee; in 
excess of twelve months in this case, for that person to 
be removed and replaced by an aggrieved ex-employee. 
Such an action would be manifestly unfair and would 
constitute an unwarranted intrusion into the employers 
management of the business. I take comfort in these 
views from the legislation under the Victorian Indus- 
trial Relations Act 1979 which in Section 34(7) 
provides limitation of 4 business days after the day on 
which employment is terminated for the filing of an 
application. Similarly the South Australian Industrial 
Conciliation and Arbitration Act 1972 by Section 31(1) 
limits the application period to 21 days." 

My view in Clarke's Case (supra) was I thought that 12 
months was sufficient to describe the situation as extreme. 
It is relevant to note that the application in Clarke's Case 
(supra) was filed in May 1990, which was circa two months 
after the dismissal. 

Mr Kelly says that the instant matter is proceeding under 
Section 44 of die Act and that the type of time limits which 
have been discussed are usually attached to cases which 
have been dealt with under Section 29 of the Act. He opines 
that the fact that the Act was amended recently to provide 
for a time limit of 28 days for the filing of applications 
concerning unfair dismissal is not relevant. I respectfully 
disagree with him. Such an amendment is a further 
expression by the Legislature of the type of contemporane- 
ousness which is necessary to mount unfair dismissal 
claims. Similar legislation has recently been passed amend- 
ing the Industrial Relations Act 1988 by which the 
Australian Industrial Relations Commission and the Indus- 
trial Court now deal with unfair dismissal matters. In any 
practical sense, an unfair dismissal, whether it be subject to 
proceedings under Section 44 or Section 29 of the Act is still 
an unfair dismissal. The logic concerning the contemporane- 
ousness of hearings, and therefore expeditious disposal, in 
my view, applies equally. 

In the circumstances, it is my belief that even if there was 
a finding of unfairness, the overcoming of the obstacle of 
contemporaneousness is, due to the length of time involved 
in the instant matter, insurmountable. For that reason, a trial 
as to whether there was unfairness in the dismissal or not 
would be, as Fielding C. observed in Johnston's Case 
(supra), an academic pursuit. As the learned Commissioner 
said, the Commission's charter it is to deal with practical 
solutions and as such not to invite academic solutions. I 
agree that it would not be consistent with the public interest 
that the Commission engage in actions and exercises such 
as this, particularly when there are now, as observed in 1990 
by Commissioner Fielding in Johnston's Case (supra), 
numerous applications by others waiting to be dealt with that 
relate to allegations of unfair dismissal which have been 
made with expedition and in the proper manner. This last 
is important. The Union opted to pursue a particular strategy 
to dispose of its complaint against the Hospital. The matter 
was not exposed in this jurisdiction early enough to allow 
a fair disposal of it from both sides. In all of these 
circumstances, I intend to grant the application and will 
dismiss Application No. C 420 of 1993.1 mention that these 
issues have not been subject of review by the Full Bench and 
I base my Reasons on what I consider to be the best 
exposition of the law in the jurisdiction as it currently stands. 

Appearances: Mr J. Travers, and with him Ms T. Tansley 
on behalf of the Hospital. 

Mr D. Kelly on behalf of the Union. 

"The exercise of the jurisdiction of the Commission 
in reinstatement matters must be carried out at a time 
which is reasonably contemporaneous with the termi- 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Kalgoorlie Regional Hospital 

and 
The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch. 
No. 487 of 1994. 

COMMISSIONER J.F. GREGOR. 
6 May 1994. 

Order. 
HAVING heard Mr J. Travers, and with him Ms T. Tansley 
on behalf of the Applicant and Mr D. Kelly on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

(1) That this Application be granted. 
(2) That Application No. C 420 of 1993 be, and is 

hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial 

Relations Act 1979 
and 

In the matter of an application for 
a reduction of time in which an 

answering statement to Application 
No. 530 of 1994 is to be filed in 

the Commission. 
No. 531 of 1994. 

COMMISSIONER J.F. GREGOR. 
12 May 1994. 

Order. 
WHEREAS an application has been made by The Australian 
Liquor, Hospitality and Miscellaneous Workers' Union, 
Miscellaneous Workers' Division, Western Australian 
Branch in accordance with the Industrial Relations Act 
1979; and 

WHEREAS the application was ex parte before me on the 
12th of May 1994, I, the undersigned Commissioner, 
pursuant to the powers contained in the Industrial Relations 
Act 1979, hereby order an direct: 

(1) That The Australian Liquor, Hospitality and 
Miscellaneous Workers' Union, Miscellaneous 
Workers' Division, Western Australian Branch 
shall forthwith serve a copy of Application No. 
531 of 1994, its accompanying statement and this 
Order on Ramsey Health Care Pty Ltd Trading as 
Hollywood Private Hospital and Others. 

(2) That an answer to the claim in Application No. 
531 of 1994 shall be lodged with the Commission 
and served on The Australian Liquor, Hospitality 
and Miscellaneous Workers' Union, Miscellane- 
ous Workers' Division, Western Australian 
Branch within two (2) days of the date service is 
effected in accordance with (1) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 571 of 

1994 is to be filed in the Commission 
No. 572 of 1994. 

COMMISSIONER S.A. KENNEDY. 
23 May 1994. 

Order. 
WHEREAS an application has been made by The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers in accordance with the Industrial Relations Act 
1979 for a shortened time for the filing of answers to the 
claim in Application No. 571 of 1994; 

And whereas the Respondent did not wish to be heard in 
objection to the application I, the undersigned Commis- 
sioner, pursuant to the powers conferred on me under the 
Industrial Relations Act 1979 do hereby order and direct— 

1. That the applicant shall forthwith serve a copy of 
Application No. 571 of 1994, its accompanying 
statement and this Order on the respondents 
Hamersley Iron Pty Limited and Others. 

2. That any answers to the claim in Application No. 
571 of 1994 lodged with the Commission on the 
17th day of May 1994 shall be filed in the 
Commission and a copy thereof be served on the 
Applicant by 3 o'clock in the afternoon on the 31 st 
day of May 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

JOINDER/CONCURRENCE OF 

PARTIES— 

Application for— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ray Parfitt 

and 
The Ascot Inn. 

No. 590 of 1994. 
COMMISSIONER A.R. BEECH. 

1 June 1994. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr S. Kenner (of counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 



No. 11 of 1985. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of May, 1994. 
(Sgd.) J. CARRIGG, 

Registrar. 

Social Trainers (Nulsen Haven) Award. 
Award No. All of 1985. 

1.—Title. 
This award shall be known as the Social Trainers (Nulsen 

Haven) Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. General Conditions of Employment 
6. Definitions 
7. Long Service Leave 
8. Qualifications Allowance 
9. No Reduction 

10. Copies of Award 
11. Wages 

Schedule A—Parties to the Award 

3.—Area and Scope. 
This award shall apply to employees employed in the 

classifications prescribed in this award employed by Nulsen 
Haven Association (Inc.) at its premises in Redcliffe. 

4.—Term. 
This award shall operate for a period of two years from 

the date of this award. The date of this award is 1st July, 
1985. 

5.—General Conditions of Employment. 
The conditions of employment of employees covered by 

this award shall be the conditions of the Enrolled Nurses and 
Nursing Assistants (Private) Award No. 8 of 1978 except 
where those conditions conflict with the following condi- 
tions, in which case the latter conditions shall apply and the 
former conditions shall be of no effect. 

6.—Definitions. 
(1) Social Trainer means an employee working under the 

directions of a supervisor and who has completed no less 
than one year's continuous service and has passed the first 
year training course for a social trainer and achieved a 
satisfactory report on conduct, efficiency and diligence. 

(2) Senior Social Trainer means a person working under 
the direction of a supervisor and who is responsible to the 
Supervisor for the efficient implementation of self-help and 
community skills training programme within the facility. 

(3) Social Trainer (Special) means a Social Trainer 
working under the direction of a supervisor and who is 
performing duties and accepting responsibilities over and 

above those normally required of a Social Trainer, not 
warranting appointment as a Senior Social Trainer. 

(4) Trainee Social Trainer means a person who has 
undertaken to train to qualify as a Social Trainer and who 
has not completed at least one year's continuous service and 
has not passed the requisite examination. 

(5) Union means the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch. 

7.—Long Service Leave. 
(1) The provisions of Clause 1 of Part 11 of the Enrolled 

Nurses and Nursing Assistants (Private) Award No. 8 of 
1978 shall apply to the employees covered by this award. 

(2) Long service leave shall commence to accrue at the 
rate prescribed as from 1st July, 1985. 

8.—Qualifications Allowance. 
Employees who have completed the Diploma in Training 

the Handicapped shall be paid an allowance of $5.64 per 
week. 

9.—No Reduction. 
Nothing in this award shall serve to reduce the wages and 

conditions received by an employee prior to this award 
coming into operation. 

10.—Copies of Award. 
Every employee shall be entitled to have access to a copy 

of this award. Sufficient copies shall be available for this 
purpose. 

11.—Wages. 
(1) The minimum rates of wage payable to employees 

covered by this award shall be as set out hereunder: 
Rate Per Rate Per 
Annum Week 

$ $ 
TRAINEE SOCIAL 
TRAINER: 
Under 21 years— 
On appointment 
Level 1, appropriate to age 
2nd year 
Next additional increment 
3rd year 
Next additional increment 
Level One 
18 years of age 14,346 274.90 
19 years of age 16,501 316.30 
20 years of age 18,447 353.60 
Over 21 years— 
On appointment 
Level 1, 1st year of 
adult service 20,196 387.10 
2nd year 
Level 1, 2nd year of 
adult service 20,847 399.60 
3rd year 
Level 1, 3rd year of 
adult service 21,500 412.20 
SOCIAL TRAINER: 
On appointment 
Level 1, 4th year of 
adult service 22,280 427.10 
2nd year 
Level 1, 5th year of 
adult service 22,933 439.60 
3rd year 
Level 1, 6th year of 
adult service 23,580 452.00 
4th year 
Level 1, 7th year of 
adult service 24,328 466.40 
5th year 
Level 1, 8th year of 
adult service 24,847 476.30 

387.10 

399.60 

21,500 412.20 
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Social Trainer—continued 
6th year 
Level 1, 9th year of 
adult service 
SENIOR SOCIAL 
TRAINER: 
1st year 
Level 2, 1st year of adult 
service 26,532 508.60 
2nd year 
Level 2, 2nd year of adult 
service 27,227 522.00 
3rd year 
Level 2, 3rd year of adult 
service 27,975 536.40 
4th year 
Level 2, 4th year of adult 
service 28,756 551.30 
5th year 
Level 2, 5th year of adult 
service 29,573 567.00 

(2) Provided that an employee who has been reclassified 
from one designation to that of Trainee Social Trainer or 
Social Trainer shall be entitled to no reduction in conditions 
of employment or rates of pay to that the employee would 
have received if he/she had remained in his/her former 
classification. 

Dated at Perth this 11th day of July, 1985. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

STOREMEN'S RAPID METAL DEVELOPMENTS 
(AUST.) PTY LTD AWARD 1982 

No. 44 of 1982. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of May, 1994. 
J. CARRIGG, 

Registrar. 

Storemen's Rapid Metal Developments (Aust.) Pty. Ltd. 
Award 1982 

Award No. A 44 of 1982. 

1.—Tide. 
This document shall be known as the Storemen's Rapid 

Metal Developments (Aust.) Pty. Ltd. Award 1982. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. No Extra Claims 
3. Area and Scope 
4. Iferm 
5. Definitions 
6. Casual Workers 
7. Hours 
8. Rosters 
9. Meal Times 

10. Meal Money 
11. Overtime 
12. Holidays 
13. Annual Leave 
14. Change Room 
15. No Reduction 
16. Night Duties 
17. Engagement 
18. Time and Wages Record 
19. Footwear and overalls 
20. Board of Reference 
21. Sick Leave 
22. Wages 
23. Right of Entry 
24. Motor Vehicle Allowance 
25. Long Service Leave 
26. Payment of wages 
27. Posting of Award 
28. Compassionate Leave 
29. Liberty to Apply 
30. Superannuation 
31. Consultative Procedure 

Schedule A—Union Party 

2A.—No Extra Claims. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims award or over award except when 
consistent with the State Wage Prinicples. 

3.—Area and Scope. 
This award shall apply to workers in the callings listed 

herein who are employed at the Western Australia premises 
of Rapid Metal Developments Proprietory Limited and to 
this extent shall replace the Shop and Warehouse (Whole- 
sale and Retail) Establishments) State Award No. 32 of 
1976. 

4.—Term. 
This award shall come into force on the 15th day of 

November, 1982, and shall remain in force until 30th 
September, 1983. 

5.—Definitions. 
(1) "Storeman" shall mean a worker performing one or 

more of the following duties: receiving, cleaning, handling, 
storing, assembling, recording, preparing, packing, weigh- 
ing and/or wrapping, branding, sorting, stacking or unpack- 
ing, checking, distributing or despatching or distributing 
goods in and from a store/storeyard and may include the use 
of a ride on power operated fork lift to assist in those duties. 
Such duties shall include the use of computerised equipment 
where necessary. 

(2) "Adult": For the purpose of this award, the word 
"adult" shall mean a worker 21 years of age and over or 
a worker who is in receipt of the prescribed adult rate of pay. 

(3) "Weekly Hand" shall mean a worker engaged by the 
week and whose employment shall be terminable by not less 
than one week's notice on either side. Such week's notice 
cannot be continued from week to week. 

Provided that a weekly hand employed for a period of four 
consecutive weeks or less shall be classed as a "casual 
worker" and be paid not less than the minimum rates of 
wages herein prescribed for a casual worker. 

Rate Per 
Week 

Rate Per 
Annum 

25,612 491.00 
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This proviso shall not apply to a worker employed as a 
weekly hand and who is dismissed for incompetence or any 
other cause referred to in Clause 17.—Engagement of this 
award or to a worker who severs his contract of service. 

6.—Casual Workers. 
(1) "Casual Worker" shall mean a worker engaged by the 

hour and who may be dismissed or leave the employer's 
service at any moment without notice and except as 
hereinafer provided shall not be engaged for more than 30 
hours per week in ordinary hours. 

Notwithstanding the aforementioned a casual worker may 
be engaged in ordinary hours for 38 hours per week for 
periods not in excess of four consecutive weeks. 

Any casual worker engaged and not permitted to 
commence work shall receive two hours' pay at the rate of 
20 per centum in addition to the appropriate rate of wages 
prescribed in this award. 

(2) The minimum period of engagement for casual 
workers shall be three hours to be worked in one continuous 
period at the rate of 20 per centum in addition to the rates 
prescribed in Clause 22.—Wages of this award. 

7.—Hours. 
(1) The ordinary hours of work shall not exceed an 

average of 38 in a four week work cycle over not more than 
five days per week (Monday—Friday inclusive) with not 
more than 8 hours pier day. 

(2) Ordinary hours shall be worked continuously between 
6.(X) a.m. and 6.00 p.m. except for the rest period and meal 
break prescribed in clause 9. 

(3) THE METHOD OF IMPLEMENTATION OF THE 
38 HOUR WEEK MAY BE ANY ONE OF THE 
FOLLOWING. 

(a) by employees working less than eight ordinary 
hours each day; or 

(b) by employees working less than eight ordinary 
hours on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) an assessment shall be made as to which method 
of implementation best suits the business of the 
employer and the proposed method shall be 
discussed with the employees and the Union with 
the objective of reaching agreement. 

(f) in the event that agreement is not reached the 
matter will be referred to the commission for 
hearing and determination. 

8.—Rosters. 
Every employer shall post or cause to be posted and keep 

posted up in a conspicuous position in each store so as to 
be easily accessible to and easily read by every worker 
employed therein, a roster written in the English language 
showing:— 

(a) The name and sex of each worker bound by this 
award. 

(b) The time on which each worker is required to 
commence and finish work on each day in each 
week and the time of the meal period. 

(c) The particulars contained in such roster shall be 
in respect of the full week Monday to Friday 
inclusive, during which it is posted up, and may 
be altered or varied only on account of the 
sickness or absence of a worker or by the inclusion 
of particulars in respect of casual workers. 

9.—Meal Times. 
(1) (a) Not less than 30 minutes nor more than one hour 

shall be allowed and taken for a meal. The lunch 
period shall be taken between 11.30 a.m. and 

2.15 p.m.; the tea interval shall start within 15 
minutes after the usual finishing time. 

(b) Provided that times other than those prescribed in 
this subclause may, in any particular case, be fixed 
by agreement between the employer and the 
union. 

(c) A worker shall be allowed one ten minute break 
in the first or second half of his work period 
Monday to Friday inclusive. Such a break shall be 
taken to suit the employer's business provided that 
no worker shall be required to work for more than 
4 1/2 hours without having had such break. 
Provided further that such break shall not take 
place within a period of one hour after commenc- 
ing work for the day or within a period of one hour 
after the completion of the worker's lunch period. 

(2) Where work is performed outside the ordinary 
working hours, one hour's break for a meal shall be allowed 
between 12 midnight and 1.00 a.m. and between 7.00 a.m. 
and 8.00 a.m. 

(3) The meal times referred to in this clause shall be taken 
in one continuous period. 

10.—Meal Money. 
(1) When a worker is required to continue working after 

the usual finishing time for more than one hour, he shall be 
paid $6.30 for the purchase of any meal required. 

(2) Meal money shall be paid prior to the meal period on 
the clay upon which the overtime is to be worked. 

11.—Overtime. 
(1) (a) Subject to the provisions of clause 7.—Hours, all 

time worked outside of ordinary hours shall be 
deemed to be overtime, payable in accordance 
with this clause. 

(b) Where more than 38 hours are worked in any week 
during a period of two consecutive weeks the 
provisions of this clause shall not apply unless: 

(i) more than 76 ordinary hours are worked in 
that two week period; or 

(ii) more than 38 ordinary hours are worked in 
that two week period if one week of a period 
of annual leave occurs in that two week 
period. 

(2) Any worker on duty when, in accordance with the 
roster such worker should be off duty (except as provided 
by paragraph (c) of subclause (1) of Clause 8.—Rosters), 
shall be paid at overtime rates. 

(3) All time worked before the usual starting time or after 
the usual finishing time in any establishment shall be paid 
for at overtime rates. 

(4) Excepting as provided hereunder, all overtime worked 
shall be paid for at the rate of time and a half for the first 
two hours and double time thereafter. In the calculation of 
overtime each day shall stand alone. 

(5) Work performed on a Sunday shall be paid for at the 
rate of double time. 

(6) Work performed on a holiday prescribed in subclause 
(1) of clause 12.—Holidays hereof shall be paid for at the 
rate of double time and a half. 

(7) Work performed on Saturday shall be paid for at the 
rate of time and one half for the first two hours and double 
time thereafter. 

(8) A worker required to work overtime on any day after 
leaving the employer's premises and who returns home on 
completion of that overtime, shall be paid— 

(a) For a minimum of two hours at overtime rates if 
notified of the requirement to work overtime 
before leaving the employer's premises. 

(b) For a minimum of three hours at overtime rates 
if recalled. 

(9) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that workers have at 
least eight consecutive hours off duty between the work of 
successive days. A worker (other than a casual worker) who 
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works so much overtime between the termination of his 
ordinary work on one day and the commencment of his 
ordinary work on the next day that he has not had at least 
eight consecutive hours off duty between those times shall, 
subject to this paragraph, be released after completion of 
such overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time 
occurrring during such absence. If on the instrucitons of his 
employer, such a worker resumes or continues work without 
having had such eight consecutive hours off duty he shall 
be paid at double rates until he is released from duty for such 
period and he shall then be entitled to be absent until he has 
eight consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(10) Notwithstanding anything contained in this award:— 
(a) An employer may require any worker, other than 

part time workers, to work reasonable overtime at 
overtime rates, and such worker shall work 
overtime in accordance with such requirements. 

(b) No organisation, party to this award or worker or 
workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(11) Notwithstanding anything contained in this clause, 
an employee and the employer may agree that time off shall 
be allowed in lieu of payment of overtime. Such time off 
shall be allowed subject to— 

(a) The time off allowed shall be equivalent to the 
overtime rate that otherwise would have been 
paid, and 

(b) The time of taking time off shall be agreed at the 
time of arranging the overtime. 

12.—Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to Clause 
11.—Overtime be allowed as holidays without 
deduction of pay, namely. New Year's Day, 
Australia Day, Good Friday, Easter Monday, 
Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu 
of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Thesday. In each case the substituted 
day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be 
a holiday. 

(2) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, that 
day shall be a whole holiday or, as the case may 
be, a half-holiday for the purposes of this award 
within the district or locality specified in the 
proclamation. 

(3) A worker absent without leave on the day before or 
the day after any of the holidays referred to in subclause (1) 
shall be liable to forfeit wages for the holiday as well as for 
the day of absence except where an employer is satisfied that 
the worker's absence was caused through illness in which 
case wages shall not be forefeited for the holiday. Provided 
that a worker absent on one day only, either before or after 
a group of holidays, shall forfeit wages only for one holiday 
as well as for the period of absence. 

(4) Where the services of a worker are terminated by the 
employer on the day preceding a holiday or holidays, refer 
to Clause 17.—Engagement, subclause (3). 

13.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive week's leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of 12 months' continuous service 
with such employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 17 1/2 per cent calculated on his 
ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker leaves his 
employment or his employment is terminated by 
the employer through no fault of the worker, the 
worker shall be paid 2.923 hours' pay at his 
ordinary rate of wage in respect of each completed 
week of continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) of this subclause, a 
worker whose employment terminates after he has 
completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed 
under this clause in respect of that qualifying 
period shall be given payment as prescribed in 
subclauses (1) and (2)(a) of this subclause in lieu 
of that leave or, in a case to which subclause (7) 
or (11) of this clause applies, in lieu of so much 
of that leave as has not been allowed unless— 

(i) He has been justifiably dismissed for miscon- 
duct; and 

(ii) The misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(5) any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (4) of this clause to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(8) When a worker is entitled to annual leave under this 
clause, he shall receive at least two weeks' notice from his 
employer of the date when it will be convenient to the 
employer that such worker shall take his leave. 

(9) Evep' worker shall be given and shall take annual 
leave within six months after the date the leave falls due. 

(10) The provisions of this clause shall not apply to casual 
workers. 

(11) Notwithstanding anything else herein contained an 
employer who observes a Christmas close down for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 
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14.—Change Room. 
Where an employer usually has more than six workers 

engaged at the same time under the terms of this award, he 
shall provide his workers with a suitable room for keeping 
their hats and clothing and to use as a room for taking their 
meals. Such room shall be situated within a reasonable 
distance of his place of business and shall be kept in a proper 
state of cleanliness and shall be equipped with coat hangers, 
tables and chairs. 

15.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the wage of any worker who at the date of this award 
was being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

16.—Higher Duties. 
A worker who is required to do work, which is entitled 

to a higher rate under this award other than that which he 
or she usually performs shall be entitled to payment at the 
higher rate while so employed. Provided that where no 
record is kept in the time and wages record of the actual 
times upon which the worker is engaged on such higher 
grade work, the worker shall be paid for the whole day at 
the rate prescribed for the highest function performed. 

17.—Engagements. 
(1) Except in the case of casual workers one week's notice 

on either side shall be necessary to terminate the engage- 
ment or in the event of such notice not being given by the 
payment of one week's pay by the employer to the worker 
or the forfeiture of one week's pay by the worker to the 
employer. Provided that an employer at any time may 
dismiss a worker for refusal or neglect to obey orders or for 
misconduct or if after receiving one week's notice such 
worker does not carry out his or her duties in the same 
manner as he or she did prior to such notice. 

(2) Notwithstanding the provisions of subclause (1) 
hereof a worker's engagement may be terminated by either 
party at any moment during the first two months of his 
employment: Provided that a worker whose employment is 
terminated by the employer after one month but less than 
two months' employment for reasons other than misconduct 
shall be paid up to his ordinary ceasing time on the day on 
which notice of termintion is given. 

(3) (a) A worker whose employment is terminated by the 
employer on the business day preceding a holiday 
or holidays, otherwise than for misconduct, shall 
be paid for such holiday' or holidays. 

(b) In the event of Christmas Eve falling on a 
Saturday or a Sunday any worker whose employ- 
ment is terminated by the employer on the 
preceding Friday, otherwise than for misconduct, 
shall be paid for Christmas Day and Boxing Day. 

(c) This subclause does not apply to casual workers. 
(4) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training and to use such equipment as may 
be required, provided that the employee has been properly 
trained in the use of such equipment. 

18.—Time and Wages Records. 
(1) Each employer bound by this award shall maintain a 

record containing the following information relating to each 
worker. 

(a) The name and address given by the worker. 
(b) The age of the worker if paid as a junior worker. 
(c) The classification of the worker and whether the 

worker is full time, part time or casual. 
(d) The commencing and finishing times of each 

period of work each day. 
(e) The number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period. 

(f) The wages and any allowances paid to the worker 
each pay period and any deductions made there- 
from. 

(2) (a) At the time of payment of wages the worker may 
be given a pay slip showing that part of the record 
specified in paragraphs (e) and (f) of subclause (1) 
with respect to the pay period for which payment 
is being made. 

(b) If a pay slip is not given to the worker as 
prescribed in paragraph (a) hereof the employer 
shall permit the worker to inspect the record either 
at the time of payment or at such other time as may 
be convenient to the employer. The employer shall 
not unreasonably withhold the record from inspec- 
tion by the worker. 

(3) (a) The record may be maintained in one or more 
parts depending on the system of recording used 
by the employer whether manual or mechanical 
provided that if the record is maintained in more 
than one part, those parts shall be kept in such a 
manner as will enable the inspection referred to 
in subclauses (2) and (4) to be conducted at the 
one establishment. 

(b) The record kept shall be kept in date order so that 
the inspections referred to in subclauses (2) and 
(4) of the clause may be made with respect to any 
period in the 12 months preceding the date of 
inspection. 

(c) The employer may, if it is part of normal business 
practice, periodically send the record or any part 
of the record to another person, provided that the 
provision of this paragraph shall not relieve the 
employer of the obligations with respect to 
provisions contained elsewhere in this clause with 
the exception of those contained in paragraph (b) 
of this subclause. 

(d) Subject to this clause the record shall be available 
for inspection by a duly authorised official of the 
union during the normal hours of business of the 
employer, but excepting any time when the 
employer or his employees who are requred to 
maintain the record may be absent. 

(e) The union official shall be permitted reasonable 
time to inspect the record and, if he requires, take 
an extract or copy of any of the information 
contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request 
is made, the union official and the employer or his 
agent may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing 
that he requires to inspect the record in accordance 
with the provisions of this award and shall specify 
the period contained in the record which he 
requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at 

a place more than 35 kilometres from the 
G.P.O. Perth shall send a copy of that part of 
the record specified to the office of the union, 
and 

(ii) employers who normally keep the record at 
a place less than 35 kilometres from the 
G.P.O., Perth shall make the record available 
to the union official at the time specified by 
the union official. If the record is not then 
made available to the union official the 
employer shall within three days send a copy 
of that part of the record specified to the 
office of the union. 

(d) In the event of a demand made by the union which 
the employer considers unreasonable the em- 
ployer may apply to the Industrial Commission for 
direction. An application to the Industrial Com- 
mission made by an employer for direction will, 
subject to that direction, stay the requirements 
contained elsewhere in this subclause. 
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(e) The Roster referred to in clause 8.—Rosters shall 
be available for inspection by a duly authorised 
representative of the union during normal working 
hours. 

19.—Footwear. 
The employer shall reimburse the worker for fifty per cent 

of the cost of safety boots with a maximum of two pairs per 
year. 

20.—Board of Reference. 
(1) The Commission hereby appoints, for the purpose of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 16 of the Industrial Arbitration Act (The Western 
Australian Industrial Commission) Regulations, 1980. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

21.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of 
work by reason of personal ill health or injury 
shall be entitled to payment during such absence 
in accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(c) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer 
than his entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, 
or at the time the worker's services terminate if 
before the end of that year of service, to the extent 
that the worker has become entitlee to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. 

Provided that a worker shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one year 
of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and die estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker 
may apply for and the employer shall grant paid 
sick leave in place of paid annual leave, 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 

injury for a period of seven consecutive days or 
more and he produces a certificate from a 
registered medical practitioner that he was so 
confined. Provided that the provisions of this 
paragraph do not relieve the worker of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to 
attend for work on the working day next following 
his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraph (a), (b), 
(c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
worker or, failing agreement, shall be added to the 
worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 13.— 
Annual leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicaable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave 
shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause (2) of the Long Service Leave provisions published 
in volume 61 of the Western Australian Industrial Gazette 
at pages 22 to 27 the paid sick leave standing to the credit 
of the worker at the date of transmission from service with 
the transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

22.—Wages. 
The minimum rates of pay payable to adult workers under 

this award shall be as follows: 
Storemen Wage Per Week 

$ 
(1) During the first 3 months 402.10 
(2) After 3 months' service 406.00 
(3) After 12 months' service 409.90 

(4) An attendance bonus of $20.00 per week shall be paid 
as a flat amount each week except where an unauthorised 
absence takes place. Any time which an employee is absent 
from work on Annual Leave, Public Holidays, Bereavement 
Leave or paid sick leave shall not affect the payment of this 
allowance. 

(5) Yard Supervisor in charge of other workers shall be 
paid an additional payment of $20.20. 

23.—Right of Entry. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview a worker during non-working times or the meal 
period on the business premises of the employer, but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
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representative, shall be permitted to enter the business 
premises of the employer to view the work, the subject of 
any such disagreement, but shall not interfere in any way 
with the carrying out of such work. 

24.—Motor Vehicle Allowance. 
Where a worker maintains a motor vehicle and is 

authorised by the employer to use the vehicle in the 
performance of his duties he shall be paid in accordance with 
the following schedule:— 

Cents per Kilometre 
Area and details Engine displacement (In cubic centimetres) 
Distance travelled each year on over 1600 cc 
employer's business 1600 cc and under 

c/km c/km 
Metropolitan Area 

First 8,000 kilometres 21.0 16.4 
Over 8,000 kilometres 13.9 11.1 

' S.W. Land Division 
First 8,000 kilometres 21.7 17.1 
Over 8,000 kilometres 14.4 11.5 

North of 23.5 degrees South Lati- 
tude 

First 8,000 kilometres 24.5 19.3 
Over 8,000 kilometres 16.0 12.8 

Rest of State 
First 8,000 kilometres 22.7 17.8 
Over 8,000 kilometres 15.1 12.1 

25.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

61 of the Western Australian Industrial Gazette at Pages 22 
to 27, both inclusive are hereby incorporated and shall be 
deemed to be part of this award. 

26.—Payment of Wages. 
(1) Wages shall be paid weekly during a workers ordinary 

working hours on any day Monday to Friday inclusive. 
(2) For the purpose of effecting the rostering off of 

workers as provided by this award such wages may be either 
for the actual hours worked each week; or an amount being 
the calculated weekly average of the wages accruing over 
the two weekly period. 

27.—Posting of Award. 
The employer shall allow a copy of this award, if supplied 

by the union, to be posted in a place which is easily 
accessible to the workers. 

28.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of the 

wife, husband, father, mother, child or stepchild of the 
worker, be entitled to leave up to and including the day of 
the funeral of such relation and such leave for a period not 
exceeding the number of hours worked by the worker in two 
ordinary working days shall be without deduction of pay. 

(2) The right to such leave shall be dependent on 
compliance with the following conditions— 

(a) The worker shall give the employer notice of his 
intention to take such leave as soon as reasonably 
practicable after the death of such relation. 

(b) The worker shall furnish proof of such death to the 
satisfaction of the employer. 

(c) The worker shall not be entitled to leave under this 
clause during any period in respect of which he 
has been granted any other leave. 

(3) For the purpose of this clause the words "wife" and 
"husband" shall not include a wife or husband from whom 
the worker is separated, but shall include a person who lives 
with the worker as a de facto wife or husband. 

29.—Liberty to Apply. 
Liberty is reserved to any of the parties to apply to amend 

this award in respect to the following provisions of this 
award on or after the dates shown— 

(1) Clause 7.—Hours, on or after 1st January 1983 
(2) Clause 22.—Wages, on or after 30th June 1983 

30.—Superannuation. 
(1) The employer shall, on behalf of each employee, pay 

a contribution at die rate of three per cent of the weekly wage 
rate (including the attendance bonus where appropriate)— 
into an approved occupational superannuation fund. 

(2) For the purpose of this clause an "approved 
occupational superannuation fund" shall mean the Clerical 
Administrative and Retail Employees Superannuation Plan 
(CARE) or the Metal Unions Superannuation Trust 
(MUST). 

(3) Each employee shall inform the employee into which 
fund the contribution should be made on his behalf. 

31.—Consultative Procedure. 
(1) An employer shall establish a consultative mechanism 

and procedure appropriate to the size, structure and needs 
of the enterprise. 

(2) Under the consultative procedure the employer and 
employees may raise any matter relevant to the productivity 
and efficiency of the enterprise which is not the subject of 
this award. 

Schedule A—Union Party. 
The Union party to this award is The Shop, Distributive 

and Allied Employees' Association of Western Australia, 
3rd Floor Rear, 22 St George's Terrace, Perth WA 6000. 

SUPPORTED EMPLOYEES INDUSTRY AWARD. 
No. A 1 of 1988. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 2nd day of June, 1994. 
J. CARRIGG, 

Registrar. 

Supported Employees Industry Award. 
No. A 1 of 1988. 

This Award shall be known as the Supported Employees 
Industry Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Term 
7. Right of Entry 
8. Inspection of Salary Record 
9. Contract of Service 

10. Payment of Wages 
11. Hours 
12. Overtime 
13. Holidays and Annual Leave 
14. Compassionate Leave 
15. Sick Leave 
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16. Long Service Leave 
17. Maternity Leave 
18. Part-Time Employment 
19. Safety and Health 
20. Notices 
21. Board of Reference 
22. Trade Union Training 
23. Deduction of Union Subscriptions 
24. Superannuation 

Schedule of Respondents 
3.—Area. 

This Award shall have effect over the whole of the State 
of Western Australia. 

4.—Scope. 
This Award shall apply to employers engaged in the 

provision of supported employment services for employees 
with disabilities and to such employees. 

5.—Definitions. 
(1) Any reference to a union in this Award shall be a 

reference to the Disabled Workers' Union of W.A. 
(2) Supported employment services for the purpose of this 

award may be defined as services to support the employment 
of persons with disabilities. 

(3) "Employees with disabilities", shall be taken to mean 
employees: 

(a) for whom competitive employment at or above the 
relevant award wage in unlikely; 

(b) who, because of disability, require ongoing sup- 
port to obtain or retain paid employment; and 

(c) qualify for receipt of the Disability Support 
Pension or alternative or additional benefits 
provided by way of Commonwealth Government 
legislation to supported or sheltered workshop 
employees. 

6.—Term. 
The term of this Award shall be for a period of one year 

from the first pay period on or after the 22nd day of March 
1988. 

7.—Right of Entry. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) on arrival at the workplace, the Union representa- 
tive shall seek permission to enter the premises 
from the employer or his senior representative. 

(b) agreement between the Union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to the 
employer or his appointed representative, or failing that 
person being available, the most senior person in 
charge of the establishment, an accredited representa- 
tive of the Union shall be entitled to enter the business 
premises of the employer to interview an employee 
during the recognised meal period, provided that this 
right shall not be exercised without the consent of the 
employer more than once in any one week, however the 
employer does not have the right to refuse the first 
occasion in any one week provided prior notice has 
been given. If access has not been gained in accordance 
with the provisions of this clause, then the Union 
representative shall leave immediately upon a request 
from the employer or, his appointed representative or 
senior person in charge. 

8.—Inspection of Salary Record. 
A record shall be kept in the premises occupied by the 

employer wherein shall be entered: 

(a) The name and address of each employee. 
(b) The age of the employee. 
(c) The date of commencement of the employee with 

the employer. 
(d) The daily hours including overtime, if any, of each 

employee. 
(e) The salary paid including overtime, if any, to each 

employee and the employee's signature acknowl- 
edging such payment, if correct. 

(f) The leave taken for any reason, and any deduc- 
tions made from the employee's salary agreed to 
by the employee and any deductions made for 
taxation purposes. 

Such records shall be kept open to inspection by the duly 
accredited representative of the Union during the usual 
business hours provided prior approval from the employee 
affected has been obtained. 

9.—Contract of Service. 
(1) The contract of service shall be by the week. 
Such contract of service may be terminated by one week's 

notice, as the case may be, on either side given in writing 
on any day or by the payment or forfeiture, as the case may 
be, of one weeks' salary. 

(2) Notwithstanding the provisions of subclause (1) of this 
clause, the employer may at anytime, without prior notice, 
dismiss an employee for serious misconduct in which case 
wages shall be paid up to the time of dismissal. 

10.—Payment of Wages. 
(1) Wages should be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with the employee. 

(2) In the event that an employee is unable to collect 
wages due in consequence of Ulness for which a medical 
certificate by a duly authorised medical practitioner is 
available, then the employer shall make such reasonable 
arrangements necessary to ensure receipt of those wages by 
the employee or the employee's representative, so au- 
thorised in writing by the employee. 

(3) The employer shall not deduct any moneys from an 
employee's wages unless such deduction has been au- 
thorised in writing by that employee. 

11.—Hours. 
(1) The ordinary working hours (exclusive of meal 

intervals) shall be 38 per week, to be worked in not more 
than eight hours per day on Monday to Friday inclusive 
between the hours of 6 a.m. and 6 p.m. 

(2) Each meal interval shall not be less than 30 minutes 
duration or more than 60 minutes duration unless the 
employer and the Union agree otherwise. 

(3) The lunch interval shall be taken between 11.30 a.m. 
and 2.30 p.m. at a time agreed between the employer and the 
employee. 

(4) A full-time employee shall be entitled to two paid 
breaks of ten minutes duration each day, one in the morning 
and one in the afternoon. 

Provided that the entitlement shall not apply on those 
occasions where commercial requirements are such that a 
break cannot reasonably be taken. 

An employer who satisfies the Commission that an 
employee has breached any condition expressed or implied 
in this paragraph may be exempted from liability to allow 
a rest period. 

(5) Where an employee through personal ill health or 
injury is unable to work 38 hours per week, certification by 
a duly qualified medical practitioner as to the hours to be 
worked by the employee will be required. 

(6) An employee shall not be compelled to work more 
than five hours without a meal interval except where an 
alternative arrangement is entered into as a result of 
discussions with employees, employers and the Union. 
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12.—Overtime. 
(1) Except as hereinafter provided, all time worked at the 

direction of the employer outside an employee's ordinary 
hours shall be paid for at the rate of time and one-half for 
the first two hours and double time thereafter. Provided that 
overtime rates shall not apply until after 8 ordinary hours 
have been worked on each day. 

(2) All time worked at the direction of the employer on 
a Saturday after 12.00 noon or a Sunday shall be paid for 
at the rate of double time. 

(3) All time worked at the direction of the employer 
outside the employee's ordinary working hours prescribed 
in Clause 11.—Hours on a public holiday shall be paid for 
at the rate of double time and one-half. 

(4) In lieu of payment for overtime an employee, on 
request, shall be allowed time off proportionate to the time 
worked up to a maximum of five days per annum. 

Time off in lieu of payment for overtime worked on a 
Saturday or Sunday shall be calculated at the rate of time 
and one-half for the first three hours and double time for the 
remainder including any period worked on a Sunday. 

Time off shall be taken at a time convenient to the 
employer. If the employer agrees, an employee may take 
time off in excess of five days per annum. 

(5) An employee who is required to work more than two 
hours overtime on any day shall be allowed an unpaid break 
of at least thirty minutes after the completion of two hours 
overtime. 

(6) At any time where overtime is required to be worked 
and the employer does not provide 24 hours notice, the 
employer shall provide a meal for each meal period 
encompassed by such overtime, and at the employer's 
expense. 

13.—Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay, namely: 

New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. 
Provided that another day may be taken as a 
holiday by arrangement between the parties 
in lieu of any of the days referred to in that 
subclause. 
In such cases, time and one-half shall be paid 
during ordinary hours worked on any of the 
abovementioned holidays. 

(b) Where any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, such 
holiday shall be observed on the next succeeding 
Monday and where Boxing Day falls on a Sunday 
or a Monday, such holiday shall be observed on 
the next succeeding Tbesday; in each case the 
substituted day shall be deemed a holiday without 
deduction of pay in lieu of the day for which it is 
substituted. 

(2) Except as hereafter provided, a period of four 
consecutive weeks leave shall be allowed to an employee 
by the employer after each period of twelve months 
continuous service. 

(3) The employee shall be paid in advance for any period 
of annual leave prescribed by this clause, at his ordinary rate 
of salary at the time of taking such leave. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) After one month's continuous service in any 
qualifying twelve monthly period an employee whose 
employment terminates shall, subject to the provisions of 

paragraph (b) of this subclause, be paid 2.92 hours at his 
ordinary rate of salary in respect of each completed week 
of service in that qualifying period. 

(b) Where an employee is justifiably dismissed for serious 
misconduct during any qualifying twelve monthly period, 
the provisions of paragraph (a) of this subclause do not apply 
in respect of any completed month of service in that 
qualifying period. 

(6) (a) The annual leave prescribed in subclause (2) of this 
clause may be split into more than one portion: 

(i) by the employer once per annum provided that no 
portion is less than 2 weeks; 

(ii) any other period by agreement between the 
employer and the employee. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, should be resolved by agreement between the 
employer, the employee and the Union. 

(7) (a) In addition to payment for annual leave, he shall 
be paid a loading of 17.5% of his ordinary salary for four 
weeks at the time of taking such leave. 

If an employee takes annual leave in two or more periods, 
he shall be paid one-twentieth of the loading for each day 
of leave at the time of taking each period of leave. 

(b) An employee shall be entitled to a pro rata quantum 
of the loading if he becomes entitled to pro rata annual leave 
in accordance with subclause (5) hereof. 

(c) Where a part-time employee proceeds on annual leave, 
the hourly rate of pay shall be at least the average of the 
hourly rate received for the previous twelve months 
providing hours worked have reduced over that twelve 
month period. 

(8) Where an employer closes down his business, or a 
section or sections thereof, for the purpose of allowing 
annual leave or leave in conjunction with Public Holidays, 
such days as would be normal working days shall be taken 
as annual leave or leave without pay, provided that the 
employer shall give not less than one month's notice of the 
close down. 

14.—Compassionate Leave. 

(1) An employee shall on the death within Australia of 
a wife, husband, mother, father, brother, sister, child, 
stepchild, or grandparent be entitled on notice to leave up 
to and including the day of the funeral of such relation, and 
such leave shall be without deduction of pay for a period not 
exceeding two working days. 

Proof of such death shall be furnished by the employee 
to the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation while the 
period of entitlement of leave under it coincides with other 
periods of leave. 

(2) For the purposes of this clause, the words "wife" and 
"husband" shall include a person who lives with the 
employee as a de-facto wife or husband. 

15.—Sick Leave. 

(1) (a) An employee who is unable to attend or remain at 
his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) If in the first or successive years of service with the 
employer an employee is absent on the grounds of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 



(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause, the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and die estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within twenty-four hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less until after two such absences in any year of service 
where such absences shall be accompanied by such 
certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for, and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement of paid annual leave by 
paid sick leave shall be made within seven days of resuming 
work and then only if the employee was confined to his place 
of residence or a hospital as a result of his personal ill health 
or injury for a period of seven consecutive days or more and 
he produces a certificate from a registered medical practitio- 
ner that he was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the working 
day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraph (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
13.—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of the wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 13.—Holidays and Annual Leave shall be deemed 
to have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(7) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 

commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

16.—Long Service Leave. 
(1) The provisions of the Long Service Leave General 

Order at Vol. 65 Western Australian Industrial Gazette at 
Pages 1 to 4 are hereby incorporated into and form part of 
this award provided that in respect of Clause 3(2) of that 
Order the period of leave shall be 13 weeks in respect of 
each ten years of service. 

(2) Where the provision of this clause means a reduction 
in the long service leave qualifying period for an employee, 
the provisions of this clause shall apply so that that 
employee after the date of this award accrues long service 
leave at the new rate. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclause (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy 
or hazards connected with the work assigned to the 
employee make it inadvisable for the employee to 
continue at her present work, the employee shall, if the 
employer deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that 
job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 



(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after twenty eight 
weeks other than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work; or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 

into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work after Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shaO be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months' qualifying period. 

18.—Part-Time Employees. 
(1) A "part-time employee" means an employee regu- 

larly employed to work less hours than prescribed in Clause 
11.—Hours and observed by the employer. 

(2) When an employee is employed under the provisions 
of this clause the employee shall be entitled to annual leave, 
long service leave, holidays and sick leave in accordance 
with the provisions of this award with payment being in the 
proportion to which weekly hours bear to the weekly hours 
of an employee engaged full-time in that class of work. 
Provided that payment shall be at an average of hours 
worked over the qualifying period concerned. 

19.—Safety and Health. 
(1) (a) An employer shall have available a sufficient 

supply of protective equipment (for example, goggles 
(including anti-flash goggles), glasses, gloves, ear protectors 
or other efficient substitutes thereof) for use by all 
employees when engaged on work for which protective 
equipment is reasonably necessary. 



(b) An employee shall sign an acknowledgement on 
receipt of any article of protective equipment and shall 
return that article to the employer on completion of the task 
or on leaving employment appropriate to die circumstances. 

(c) An employee to whom an article of protective 
equipment has been issued shall not lend that article to 
another employee and in the event that occurs, both 
employees shall be deemed guilty of misconduct 

(d) An article of protective equipment which has been 
used by an employee shall not be issued by the employer 
to another employee until it has been effectively sterilised, 
but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

(2) A worker holding either a third year first aid medallion 
of the St. John Ambulance Association or a "e" standard 
Senior First Aid Certificate of the Australian Red Cross 
Society appointed by the employer to perform first aid 
duties, shall be paid five dollars and twenty cents per week 
in addition to his ordinary rates. 

(3) In the event that temperatures in any workplace reach 
38°C, employees are to be provided with alternative work 
in a cooler work area. If no alternative work is available and 
after a one hour rest period the temperature remains at or 
exceeds 38°C, employees are to be sent home. 

20.—Notice. 
Space shall be provided in the employee's dining rooms 

or lunch rooms for the purpose of posting Union notices and 
a copy of this Award. 

21.—Board of Reference. 
(1) There shall be a board of reference consisting of a 

Chairman and an equal number of employers and employees 
members who shall be appointed pursuant to section 48 of 
the Industrial Relations Act 1979 and Regulation 16 of the 
Industrial Commission Regulations 1980. 

(2) The Board of Reference may allow, approve, fix, 
determine, or deal with: 

(a) Any matter or thing that, under the award, may 
require to be allowed, approved, fixed, determined 
or dealt with by a board of reference; and 

(b) Any matter or thing arising under or out of the 
provisions of an award, not involving the interpre- 
tation of any such provision, which the Commis- 
sion may at any time, by order authorise a board 
of reference to allow, approve, fix, determine or 
deal with, in the manner and subject to the 
conditions specified in the award or as the case 
may be. 

22.—Trade Union Training. 
An accredited Shop Steward who has been selected or 

nominated by the Union to attend a Trade Union Training 
Course, shall be released from duty for a maximum of three 
days in any one year with payment of ordinary wages, 
provided that: 

(a) The Union shall notify the employer in writing at 
least four weeks prior to such course and the 
employee can be released from duty. 

(b) An employee must make application for special 
leave to his employer. 

23.—Deduction of Union Subscriptions. 
(1) An accredited representative of the Union shall be 

permitted to have access to an agreed area within the 
workplace for the purpose of collecting Union subscriptions 
on up to four occasions annually. The timing and duration 
of these collections are to be agreed with the employer. 

(2) (a) The employer shall deduct normal subscriptions 
of union members in equal amounts up to four 
times per annum. 

(b) Payroll Deduction Authority forms shall be 
completed by union members. Where the em- 
ployer requires a standard procuration form, that 
form shall be used. 

(c) Where required by the employer or Union, the 
Union Secretaiy, or person acting in his/her stead, 
shall countersign all forms and forward them to 
the employer's paymaster. 

(d) (i) The employer shall commence deduction of 
subscriptions from the first deduction period 
foUowing receipt of a completed Payroll 
Deduction Authority form and continue 
deducting throughout the employee's period 
of employment, except as provided in sub- 
clause (5) of this clause or until the Authority 
is cancelled in writing by the employee. 

(ii) Where the Payroll Deduction Authority form 
authorises the employer to deduct union 
subscriptions in accordance with the rules of 
the Union, the Union shall notify the em- 
ployer in writing of the level of union 
subscriptions to be deducted. The employer 
shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(e) (i) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(f) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(g) The employer shall forward subscriptions de- 
ducted, together with supporting documentation, 
to the relevant Union party to this award at such 
intervals as are agreed between the employer and 
the Union. 

24.—Superannuation. 
(1) Definitions 
In this clause— 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987; 

(b) "Fund" means any approved occupational super- 
annuation fund into which the employer is 
contributing for all eligible employees; 

(c) "Ordinary Time Earnings" means the wages, 
excluding overtime payments paid by the em- 
ployer. This does not include the Disability 
Support Pension or any other payments which do 
not form part of the employment entitlement; 

(d) "Eligible Employee" means either a full-time or 
part-time employee who has completed two 
months' continuous service with the employer and 
whose employment is regulated by the Supported 
Employees Industry Award No. A 1 of 1988; 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Contributions 

(a) An employer shall, subject to the provisions of 
this clause, contribute to a fund referred to in 
paragraph (l)(b) hereof in respect of each eligible 
employee an amount equal to 3% of that em- 
ployee's ordinary time earnings each pay period 
with effect from the beginning of the first pay 
period commencing on or after the date of 
operation of this clause or the date the employee 
becomes an eligible employee. 

(b) Employees who may wish to make contributions 
to the fund additional to those being paid by the 
employer shall be entitled to authorise the 
employer to pay into the fund amounts specified 
by the employee. Employees' contributions to the 
fund requested under this subclause shall be made 
in accordance with the rules of the fund. 
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(c) Employer contributions, together with any em- 
ployee deductions, shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such time and in such 
other manner as may be agreed in writing between 
the Trustee of the fund and employer from time 
to time. 

(d) No contribution shall be made for— 
(i) periods of unpaid leave or unauthorised 

absences; 

(ii) any payout of accrued entitlements upon 
termination of employment; 

(iii) periods whilst on workers' compensation in 
excess of three months. 

(3) Cessation of Contributions 
The obligation of the employer to contribute to a fund in 

respect of an eligible employee shall cease on the last day 
of that eligible employee's employment with the employer. 

(4) Employee to be Advised of Entitlements 

(a) The employer shall, no later than the end of the 
first pay period following the date of operation of 
this clause or the date the employee becomes an 
eligible employee, notify each employee of a right 
to superannuation entitlement arising from the 
provisions of this clause and provide the employee 
with an application to join the fund, together with 
any written material explaining the fund. 

(b) Where a fund permits the employee to have the 
option of death benefit cover, it shall be the 
employee's responsibility to make an election, 
within the rules and benefits provided by the fund, 
whether or not a proportion of the contribution 
made on the employee's behalf shall be allocated 
against the cost of death benefit. 

(c) If the employee fails to return to the employer a 
completed application to join the fund within four 
weeks of receipt, the employer shall send to the 
employee or agent, the letter set out in subclause 
(6) of this clause headed "Superannuation Infor- 
mation", a Letter of Denial set out in subclause 
(7) of this clause and an application to join the 
fund. 

(d) Where the employee completes and returns a 
Letter of Denial, no contribution need be made on 
that employee's behalf. 

(e) Where the employee does not return the applica- 
tion to join the fund or the Letter of Denial within 
two weeks of postage, the employer shall advise 
either the Union or the fund administrator in 
writing of the employee's failure to return the 
completed forms. 

(f) Where the employee does not return the applica- 
tion form the employer shall be under no 
obligation to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee returns a signed 
application form, notwithstanding a previous failure to 
return such form or the return of a Letter of Denial, the 
employer shall make contributions on behalf of that 
employee from the date of return of the signed application 
form. 

(5) Existing Superannuation Arrangements 

No employer shall be excluded from the requirement to 
provide superannuation to employees under this Award, by 
virtue of any previous superannuation schemes. 

However, any superannuation scheme in place as at the 
date of this Award which continues in force and satisfies the 
minimum requirements of this clause shall be the full extent 
of any employer's obligation to provide occupational 
superannuation to employees covered by this Award. 
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(6) Superannuation Information Letter 
SUPERANNUATION INFORMATION 

Dear  
This letter is to explain the benefits you will receive under 

the superannuation scheme. It will cost you NOTHING. 
BUT—In order for you to receive this benefit you must 

sign the accompanying application form WITHIN 2 weeks 
and return to your employer. Superannuation is your legal 
right under the award but unless you sign for it you will lose 
the benefit. 

HOW DOES IT WORK 
Each month your employer will pay into your superannu- 

ation account the following amount based on hours worked: 
3% of your ordinary time earnings. 
FURTHER INFORMATION 
If you want more information you can phone the 

employer, your Union or the Superannuation fund (insert 
appropriate contact telephone numbers). 

BENEFITS 
When you retire from work you will receive the employer 

contributions together with any contributions you may wish 
to make, plus interest. 

The standard administrative charges of the Fund are 
deducted. 

You will need to check with the Superannuation Fund if 
you require further details. 

REMEMBER 
To get your legal entitlement you must complete the form 

and return it to the employer. 
(7) Letter of Denial 
To (employer) 
I have received an application for membership of the 

non-contributory Superannuation fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf, and 
(2) that I am not required to make contributions of my 

own, and 
(3) that no deductions will be made from my wages 

for superannuation without my consent. 
However I do not wish to be a member of the Fund or have 

contributions made on my behalf. 
(Signature) 

Name: 
Address: 
Classification: 

Schedule of Respondents. 
Paraplegic-Quadriplegic Association of W.A. Inc. 
Trading as Para-Quad Industries 
10 Selby Street 
Shenton Park WA 6008 
Spastic Welfare Association of W.A. Inc. 
Trading as Goodwill Industries 
Victoria Road 
Malaga WA 6062 
Royal Institute for the Blind and Disabled of W.A. 
134 Whatley Crescent 
Maylands WA 6051 
F.C.B. Industries 
Incorporation F.C.B. Wood Craft 
75 Carrington Street 
Nedlands WA 6009 
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Slow Learning Children's Group of W.A. Ltd 
An Association for Developmental Disability 
Trading as Active Industries 
56 Ewing Street, Bentley WA 6102 
95 Kew Street, Welshpool WA 6106 
Good Samaritan Industries 
47 Magnet Road, Canning Vale WA 6155 
7 Fairbrother Street, Belmont WA 6104 

TEACHERS' AIDES' AWARD, 1979 
No. 4 of 1979. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 9th day of June, 1994. 
J. CARRIGG, 

Registrar. 
Tfeachers' Aides' Award, 1979 

Award No. R 4 of 1979. 

1.—Title. 
This award shall be known as the Tfeachers' Aides' 

Award, 1979 and shall replace Award No. 8 of 1977 and 
Agreement No. 24 of 1972. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement 
1. Tide 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Holidays 
8. Annual Leave Loading 
9. Sick Leave 

10. Contract of Service 
11. Part-Time Workers 
12. Long Service Leave 
13. Conditions and Allowances 
14. Wages 
15. Residential Camps 
16. Rest Pauses and Meal Break 
17. Definitions 

Schedule A—Parties to the Award 
Schedule B—Respondents 
Schedule C—Liberty to Apply 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall be binding on Tfeachers' Aides employed 

by the Minister for Education in any school, in any of the 
classifications referred to in clause 14.—Wages, of this 
award. 

5.—Term. 
This award shall be for a period of one year from the date 

hereof. 

6.—Hours. 
(1) Except as provided elsewhere, the ordinary hours of 

work shall be 32.5 per week to be worked between Monday 
and Friday inclusive. 

(2) In the case of employees at pre-schools, the ordinary 
hours of work shall be 29.25 per week to be worked between 
Monday and Friday inclusive. 

(3) (a) Where the nature of the work requires the ordinary 
hours of work to be longer than 32.5 or 29.25 as the case 
may be, the employer and the Union may agree to the 
ordinary hours of work being up to but not exceeding 38 per 
week. 

(b) Provided that where an employee is employed on both 
bus and classroom duties the ordinary hours of work may 
not exceed 42 per week. 

(4) Hours worked in excess of 38 per week in the case of 
employees without bus duties or in excess of 42 per week 
in the case of employees specified in subclause (3)(b) of this 
clause, shall be paid at overtime rates as specified in Clause 
14.—Wages of this Award. 

7.—Holidays. 
(1) A worker shall not be required to present herself for 

duty on any day on which the school at which she is 
employed is not open. 

(2) Subject to the provisions of subclause (4) of this clause 
each worker shall Ire paid her ordinary wages for any day 
on which she is relieved of the obligation to present herself 
for work. 

(3) Any worker required to work on any day observed as 
a school holiday shall be paid for the time worked at the rate 
of double time and one half. 

(4) An employee who works for a minimum of four 
continuous weeks but less than a full school year shall be 
entitled to payment at the ordinary rate of pay for or in lieu 
of the Christmas and term vacation periods related to that 
school year on the basis of 9.75 hours' pay for each week 
the employee was employed to actually work in the school. 

Where an employee has been justifiably dismissed for 
misconduct, there will be no entitlement for payment in 
respect of the period from the first day of the school term 
in which the misconduct for which the employee was 
dismissed occurred. 

(5) An employee who is absent from work on leave 
without pay shall lose entitlement to payment at the ordinary 
rate of pay for or in lieu of the Christmas and term vacation 
periods in accordance with the following table. 

Working Days Absent Vacation Days Lost 
0-4 Nil 
5-9 1 
10-19 5 
20-34 9 
35-49 14 
50-69 19 
70-89 24 
90-109 28 
110-129 33 
130-149 38 
150-169 43 
170-189 48 
190-199 52 
200 and Over All 

8.—Annual Leave Loading. 

(1) An annual leave loading shall be included in the last 
payment of ordinary wages made prior to Christmas Day or 
in the event of a termination prior to the end of the school 
year in the final payment made to the worker. 



(2) Subject to subclause (3) of this clause, the annual 
leave loading shall be 17.5% of four weeks' wages at the 
rate of pay applicable at the time of payment. 

(3) Where a worker is employed for less than the full 
school year, the annual leave loading shall be paid on a pro 
rata basis in the same proportion as the number of weeks 
which the worker was employed to actually work in the 
school bears to the number of weeks in the same school year. 

9.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill health or injury 
at the rate of one day's pay for each four weeks which the 
worker was employed to actually work in the school. 

(b) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(c) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the incapacity in that year to a 
greater allowance than that made at the time the incapacity 
occurred. 

(2) This clause shall not apply when a worker is entitled 
to compensation under the Workers' Compensation Act 
1912. 

(3) No worker shall be entitled to the benefits of this 
clause unless she produces proof to the satisfaction of the 
employer or the employer's representative of such incapac- 
ity, provided that the employer shall not be entitled to a 
medical certificate for absence of less than three consecutive 
working days unless the total of such absences exceed five 
days in any one accruing year. 

(4) No payment shall be made for any absence due to the 
worker's own fault, neglect or misconduct. 

10.—Contract of Service. 
(1) The contract of employment of every worker shall be 

a weekly contract terminable by one week's notice on either 
side. In the event of the employer or a worker not giving the 
required notice one week's wages shall be either paid or 
forfeited. 

(2) The provisions of subclause (1) of this clause shall not 
affect the right of the employer to dismiss a worker without 
notice for misconduct in which case wages shall be paid up 
to the time of dismissal. 

(3) An employer may direct an employee to carry out such 
duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

11.—Part-Time Workers. 
(1) Notwithstanding anything contained in this award 

workers may be regularly employed to work less hours per 
week than are prescribed in Clause 6.—Hours. 

(2) A part time worker employed under the provisions of 
this clause shall receive payment for sick leave and long 
service leave on a pro rata basis in the proportion which 
their hours of work bear to the hours fixed by Clause 6 of 
this award. 

12.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall apply 
to workers covered by this award. Provided that any day 
referred to in Clause 7.—^Holidays of this award, on which 
the worker is relieved of the obligation to present herself for 
work shall be deemed to be 'service' for the purpose of those 
conditions. 

13.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

14.—Wages. 
(1) The minimum hourly rate of salary payable to 

employees covered by this award will be according to the 
following scale: 

$ Per Hour 
Step 1 9.35 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 
Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 
Step 12 11.82 
Step 13 11.96 

Progression along the salaries scale shall be by annual 
increment. 

Level One 
Aboriginal Education Workers in Aboriginal Schools, 

Early Childhood Education or Transport. 
Tfeachers Aides in Junior Primary Schools, Pre-primary 

Schools or Pre-schools 
Bus Wardens 
Step 1 to Step 4, inclusive 

Step 1 
Step 2 
Step 3 
Step 4 

Level Two 
Aboriginal Education Workers in Aboriginal Schools, or 

Early Childhood Education where the required in-service 
training has been completed. 

Teacher Aide in Education Support Units 
Step 2 to Step 5, inclusive. 

$ Per Hour 
Step 2 9.54 
Step 3 9.74 
Step 4 9.98 
Step 5 10.27 

Level Three 
Aboriginal Education Workers where a basic child care 

course has been completed. 
Special Aboriginal Education Worker placements in 

Secondary Schools 
Teacher Aide in Education Support Centres 
Step 4 to Step 7, inclusive. 

$ Per Hour 
Step 4 9.98 
Step 5 10.27 
Step 6 10.64 
Step 7 10.95 

Level Four 
Aboriginal Education Workers on satisfactory completion 

of the first year of Aboriginal Tfeachers' Training Course 
Employees who have completed an approved "Class- 

room Assistant" Course at a recognised training institution 
or other equivalent qualification approved by the Minister 
as being appropriate after consultation with the Union. 

Ethnic Aides, Regional Kindergarten Aides, Rural Inte- 
gration Programme Aides, Tfeacher Aides in Education 
Support Schools 

Step 8 to Step 11, inclusive. 
$ Per Hour 

Step 8 10.71 
Step 9 11.02 
Step 10 11.33 
Step 11 11.63 

$ Per Hour 
9.35 
9.54 
9.74 
9.98 



Teachers' Aides in Education Support Schools, Regional 
Kindergarten Assistants, or Ethnic Aides who have com- 
pleted an approved "Classroom Assistant" Course at a 
recognised training institution or other equivalent qualifica- 
tion approved by the Minister as being appropriate after 
consultation with the Union; and who have completed four 
years of service, or equivalent. 

$ Per Hour 
Step 12 11.82 

Level Five 
Aboriginal Education Workers on satisfactory completion 

of the second year of Aboriginal Teachers' Training Course. 
Employees who have completed the Child Care 

Certificate, National Nursery Examination Board Cer- 
tificate or other equivalent qualifications approved by 
the Minister as being appropriate after consultation 
with the Union. 

$ Per Hour 
Step 13 11.96 

(2) (a) An employee left in charge of pupils for a full 
session shall be paid at their ordinary rate plus 10 per cent 
for the period for which they are left in charge, provided that 
if the period for which the employee is left in charge exceeds 
three days they shall be paid at the ordinary rate plus 20 per 
cent for the whole period in charge. 

(b) An employee who has had previous experience 
relevant to employment covered by this Award may have 
that experience taken into account in determining the 
appropriate wage point at which an employee is appointed 
and paid. 

(3) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

15.—Residential Camps. 
Tfcachers' Aides who attend residential camps in the 

course of their employment shall be paid ten hours' pay at 
the ordinary rate of pay for each day while attending such 
camp in lieu of the payment the Aide would have received 
for working her ordinary hours. 

The terms of this clause do not apply to Aides employed 
in SPERC Units on a 38-hour week. 

16.—Rest Pauses and Meal Break. 
(1) All workers shall be allowed a tea break of ten minutes 

daily between the second and third hour from starting time 
each day. Such tea break shall be counted as time worked: 
Provided that such workers responsible for supervising 
children continue such supervision during the said tea break. 

(2) All workers shall be allowed a meal break of not less 
than thirty minutes nor more than one hour between the 
hours of twelve noon and 2 p.m. Such time shall not count 
as time worked. 

17.—Definitions. 
In this award the following words and phrases shall mean: 
"School"—any pre-school, pre-primary centre, primary 

school, secondary school, technical college or technical 
school. 

"School Year"—that part of a calendar year from and 
including the first day in that year on which that school 
opens for attendance of teachers to and including the last day 
in that year that such school is open for that purpose. 

"Aboriginal School" and "Special School" shall have 
the same meaning as they had at 1st July, 1984. 

"Aboriginal Education Worker" shall mean "Tfeachers 
Aide" for all purposes of the award. 

"Casual Employee" means an employee who is engaged 
to work for less than four weeks. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
(1) The Minister for Education, 

10th Floor 
214 St George's Tferrace 
Perth WA 6000 

Schedule C—Liberty to Apply. 
Liberty is reserved to the unions to apply to the Western 

Australian Industrial Commission to amend this award with 
respect to Long Service Leave, Maternity Leave, Location 
Allowances and Bereavement Leave. 

The Liberty reserved to the unions may be exercised 
unconditionally following any relevant award variation or 
other decision of the Commission. 

THE TEACHERS' (KINDERGARTENS) AWARD 
1964 

No. 22 of 1963. 
PURSUANT to section 93(6) of the Industrial Relations 

Act 1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 9 th day of June, 1994. 
J. CARRIGG, 

Registrar. 

The Tfeachers' (Kindergartens) Award 1964 
Award No. 22 of 1963. 

1.—Title. 
This award shall be known as "The Teachers' (Kinder- 

gartens) Award 1964". 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. Special Loading 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Absence Through Sickness 

10. Salaries 
11. Holidays and Vacations 
12. Travelling Allowances 
13. Long Service Leave 
14. Conditions and Allowances 

Schedule A—Parties to the Award 

2A.—Special Loading. 
(1) Each ordinary wage rate prescribed elsewhere herein 

shall be increased— 
(a) by 60 cents per week if it is equal to or greater than 

the basic wage for males or, as the case may be, 
the basic wage for females; and 



1624 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(b) in all other cases by an amount which bears the 
same relationship to 60 cents as the ordinary wage 
rate bears to the basic wage for males or, as the 
case may be, the basic wage for females. 

(2) For the purposes of subclause (1) of this clause and 
to give effect thereto, wherever a basic wage is prescribed 
herein it shall be deemed to be increased by 60 cents per 
week. 

3.—Area. 
This award shall have effect over the whole of the State 

of Western Australia. 

4.—Scope. 
This award shall apply to kindergarten teachers as defined 

in clause 6 hereof employed by the respondent in the 
classifications described in clause 10 of this award. 

5.—Term. 
The term of this award shall be for a period of three years 

as from the beginning of the first pay period commencing 
after the date hereof. 

6.—Definitions. 
(1) Assistant shall mean a worker who holds a recognised 

qualification in early child care and who is employed in a 
kindergarten under the direction of a teacher. 

(2) The Board shall mean the Western Australian 
Pre—School Education Board. 

7.—Contract of Service. 
(1) A period of six weeks' notice on either side shall 

terminate the employment, provided that if such notice is not 
given six weeks' pay shall be paid by the employer or 
forfeited by the worker. 

(2) Such notice shall be given in writing so as to expire 
at the end of the term in which it is given unless as otherwise 
mutually agreed between the worker and the employer. 

(3) Nothing herein contained shall limit the right of the 
employer to dismiss a worker without notice at any time for 
misconduct. 

(4) The provisions of subclauses (1) and (2) of this clause 
shall not apply to teachers on supply whose contract of 
service shall be by the hour and who may be put off or leave 
at any time. 

(5) The provisions of subclauses (1) and (2) of this clause 
shall not apply to a worker who does not hold the Diploma 
of the Meenlinga Kindergarten Tfeachers' College and who 
has not previously been employed by the Association on a 
full-time basis but the following shall apply instead:— 

(a) the worker shall, for the first term of service, be 
regarded as being employed on a probationary 
basis, and; 

(b) a period of two weeks notice on either side shall 
terminate the employment during the first term of 
such service. 

(6) An employer may direct an employee to cany out such 
duties as are within the limits of the employees skill, 
competence and training, including work which is incidental 
or peripheral to the employee's main tasks or functions. 

8.—Hours of Work. 
(1) The normal hours of work shall be from 8.45 a.m. to 

4.00 p.m. Monday to Friday inclusive, with one hour for 
lunch. Not more than five and a half hours per day 
instruction shall be given. 

(2) Time spent by the teacher over and above that stated 
in subclause (1) hereof shall be deemed her responsibility 
and according to the demands of her centre. 

9.—Absence Through Sickness. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the ground of personal ill health for one 
sixth of a week for each completed month of service. 
Payment hereunder may be adjusted at the end of each 

calendar year or at the time the worker leaves the service 
of the employer in the event of the worker being entitled by 
service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

(b) Sick leave shall accumulate from year to year so that 
any balance of the period specified in paragraph (a) of this 
subclause which has not been allowed in any year to any 
worker by her employer as paid sick leave may be claimed 
by the worker and, subject to the conditions herein 
prescribed, shall be allowed by her employer in any 
subsequent year without diminution of die sick leave 
prescribed in respect of that year: Provided that sick leave 
which accumulates pursuant to this paragraph shall be 
available to the worker for a period of two years but no 
longer from the end of the year in which it accrues. 

(2) Notwithstanding the provisions of paragraph (b) of 
subclause (1) hereof the sick leave of a worker who has been 
employed for at least five continuous years shall accumulate 
from year to year so that any period specified in paragraph 
(a) of subclause (1) hereof which has not been allowed in 
any year, including the first five years of employment, to any 
worker by her employer as paid sick leave may be claimed 
by the worker and subject to the conditions herein prescribed 
shall be allowed by her employer in any subsequent year 
without diminution of the sick leave prescribed in respect 
of that year: Provided that sick leave under this subclause 
shall not be cumulative for a period in excess of thirty days. 

(3) This clause shall not apply when a worker is entitled 
to compensation under the Workers' Compensation Act. 

(4) A worker shall not be entitled to receive any wages 
from her employment for any time lost through the result 
of an accident not arising out of, or in the course of her 
employment, or for any accident wherever sustained arising 
out of her own wilful default. 

(5) No worker shall be entitled to the benefits of this 
clause unless she produces proof satisfactory to her 
employer of sickness, but the employer shall not be entitled 
to a medical certificate unless the absence is for three days 
or more. 

(6) Any time in respect of which a worker is absent from 
work except time for which she is entitled to claim sick pay 
or time spent on holidays or school vacations as prescribed 
by this award, shall not count for the purpose of determining 
her right to payment under this clause. 

10.—Salaries. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 1940 of 1989 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

(1) The following salary scales shall be paid to teachers 
according to qualifications, experience and position. 

Scale 
A A1 B B1 
$ $ $ $ 

(a) Tfeachers: 
Grade: 

1. 21 867 22 763 
2. 24 170 25 088 25 757 26 867 
3. 25 441 26 355 27 298 28 427 
4. 26 712 27 621 28 883 30 051 
5. 27 983 28 928 30 513 31 682 
6. 29 309 30 271 32 151 33 324 
7. 30 650 31 615 33 563 34 735 
8. 31 478 32 448 34 969 36 148 
9. 32 250 32 217 36 395 37 577 

(i) A teacher who has sucessfully completed a 
minimum of two years' full time tertiary 
training as a student at a teachers' college 
approved by the employer shall be paid 
according to Scale "A" commencing at 
Grade 1 and may proceed to Grade 8. 



(ii) A teacher who has successfully completed a 
minimum of three years' full time tertiary 
training as a student at an educational 
establishment approved by the employer 
shall be paid according to Scale "A" 
commencing at Grade 2 and may proceed to 
Grade 9. 

(iii) A 2 year trained teacher who obtains the 
qualifications of a 3 year trained teacher or 
who is deemed by the employer to be a 3 year 
trained teacher, shall advance one increment 
and may proceed to Grade 9 on Scale "A". 

(iv) Teachers who qualify for payment under 
Scale "A" but who have such additional 
qualifications as may be approved by the 
employer shall instead of the rates prescribed 
in Scale "A" be paid the rates prescribed in 
Scale "B". 

(v) A teacher who is employed in Special 
Aboriginal Schools and Centres, in Special 
Schools for mentally and/or physically hand- 
icapped children and in special classes 
approved by the Minister shall be paid 
according to either Scale "Al" or "Bl" 
according to qualifications. 

(vi) Progression along the salary scales shall be 
by annual increment and shall be dependent 
upon satisfactory service provided that a 
teacher shall be required to complete a full 
teaching year from toe commencement of her 
appointment before being eligible for toe 
next annual increment. 

(vii) Teachers who qualify by way of additional 
qualifications to transfer from one scale to 
another shall be paid the salary on the new 
scale for that grade applying to toe salary on 
the old scale. 

(2) A relieving teacher shall be paid the appropriate salary 
plus a loading of 27%. 

(3) For the purpose of adjustment and payment toe weekly 
salary shall be calculated as 1/52 and l/6th of toe annual 
salary, and toe fortnightly salary, as 1/26 and l/12to of toe 
annual salary and the monthly salary as l/12to of toe annual 
salary. 

11.—Holidays and Vacations. 
(1) Each worker shall be entitled, without deduction of 

pay, to all public holidays, a fortnight at toe end of toe first 
and second term and Christmas holidays as allowed by toe 
Education Department in secondary schools. 

(2) If after one month's continuous service a worker 
lawfully terminates her employment or her employment is 
terminated by the employer through no fault of the worker, 
such worker shall be granted pay in lieu of term and 
recreational leave proportionate to her length of service. 

(3) Any worker who is justifiably dismissed for miscon- 
duct shall not be entitled to toe benefits of toe provisions of 
this clause. 

(4) A teacher appointed during a term or who does not 
serve for a full teaching year shall only be entitled to the 
benefits of this clause in proportion to the ratio which toe 
actual period of teaching bears to a full year. 

(5) Tferm and recreation leave shall be paid for in advance 
at the conclusion of each term. 

12.—Travelling Allowances. 
Upon transfer or appointment to a country centre a teacher 

shall be paid all expenses reasonably and actually incurred 
whilst travelling. 

13.—Long Service Leave. 
The long service leave provisions in Volume 44 of the 

Western Australian Industrial Gazette at pages 33 to 36 both 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award except that toe date of 1st April 1958 
in paragraph (2) of subclause (b) is to be amended to read 
24th December 1958. 

14.—Conditions and Allowances. 
The provisions of the Miscellaneous Government Condi- 

tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

TELFER GOLD MINE (PRODUCTION AND 
MAINTENANCE EMPLOYEES') AWARD 1987 

No. A 9 of 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 25th day of May, 1994. 
J. CARRIGG, 

Registrar. 

Tfelfer Gold Mine (Production and Maintenance 
Employees') Award 1987 

No. A 9 of 1987. 
Award No. A 9 of 1987. 

1.—Title. 
This award shall be known as the Tfelfer Gold Mine 

(Production and Maintenance Employees') Award 1987. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from toe 24to day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in toe Reasons for Decision in Matter No. 1457 
of 1993. 

2.—^Arrangement 
1. Tide 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Tferm 
4. Scope 
5. Re-Opening of Award 
6. Wages 
7. Area and Industry Allowance 
8. Service Payments 
9. Disability and Site Allowances 

10. Tool Allowance 
11. Contract of Service 
12. Hours 
13. Overtime 
14. Rest Period—Overtime 
15. Shift Work (Continuous or Otherwise) 
16. Holidays 
17. Annual Leave 
18. Annual Leave Travel Assistance 
19. Bereavement Leave 
20. Long Service Leave 
21. Long Service Leave Travel Assistance 
22. Job Stewards 
23. Safety Boots and Protective Clothing 
24. Sick Leave 
25. Redundancy 
26. Stand-down (In Pit) Due to Inclement Weather 
27. Right of Entry 
28. Definitions 
29. Weekend Availability Allowance 
30. Grievance and Disputes Procedure 



31. Maternity Leave 
32. Payment of Wages 
33. Training 
34. Fixed 'firm Employees 

Schedule A—Parties to the Award 

This Award shall apply for a period of two yearn from the 
beginning of the first pay period commencing on or after 
11th May 1987. 

4.—Scope. 
(1) This Award shall apply to employees, members of the 

appropriate unions employed in classifications mentioned in 
Clause 6.—Wages of this award in the area occupied and 
operated upon by Newmont Australia Limited at filfer. 

(2) This Award shall replace the Telfer Gold Mine 
(Production and Maintenance) Workers Award No. A 13 of 
1985, Order Nos. C 445 of 1977, and CR 523 of 1978, C 
552 of 1986 and C 149 of 1987, and the Building Trades 
(Goldmining) Award Nos. 29 and 32 of 1965 and 4 of 1966 
as varied, the Boilermakers (Goldmining) Award No. 33 of 
1947 as varied, the Electrical Trades (Goldmining) Award 
No. 57 of 1968 as varied, the Engineering Trades (Goldmin- 
ing) Award No. 26 of 1947 as varied, and the Goldmining 
Award No. 21 of 1967 as varied, insofar as those awards 
applied to employees employed at Tfelfer. 

5.—Re-Opening of Award. 
The terms of this Award shall be observed by the parties 

during the term. If any party desires to review the terms of 
award at the end of its life the following procedure will take 
place. 

(1) The Unions party to the award, or Newmont Australia 
Limited shall give notice to all other parties no later than 
six weeks prior to the expiry date that a claim to vary the 
award will be served. 

(2) At least two weeks will be allowed for any party to 
consider claims made upon it 

(3) The parties are required to meet four weeks prior to 
the expiry date to discuss any claims made. 

(4) (a) It will be the responsibility of the Confederation 
of Western Australian Industry (Inc.) on behalf of Newmont 
Australia Limited to serve any claims on the Secretary, 
Pilbara Division of each Union party to the Award or in the 
absence of an appropriate Pilbara Secretary on the recogni- 
sed and accredited Union official. The Secretary, Pilbara 
Division of each Union party to the award or the appropriate 
representative shall be responsible for service of any claim 
on behalf of its members on the Confederation of Western 
Australian Industry (Inc.) 

(b) Any claim not filed in accordance with paragraph (a) 
of this subclause will not be recognised by the party on 
which it is served. 

6.—Wages. 
The weekly wage rates payable under the provisions of 

this Award shall be: 
(1) Classification Rate 

(a) Mine Employees 
(i) Level 1 

(ii) Level 2 
(iii) Level 3 
(iv) Level 4 
(v) Level 5 

(vi) Level 6 
(b) Mill Employees 

(i) Level 1 
(ii) Level 2 

(iii) Level 3 
(iv) Level 4 
(v) Level 5 

(vi) Level 6 

358.80 
379.70 
389.50 
394.60 
404.90 
417.20 

358.80 
379.70 
389.50 
394.60 
404.90 
417.20 

(c) Laboratory Employees $ 
(i) Level 1 358.80 

(ii) Level 2 379.70 
(iii) Level 3 389.50 
(iv) Level 4 394.60 

(d) Metallurgical Laboratory 
Employees 

(i) Level 1 384.40 
(ii) Level 2 389.50 

(e) Warehouse Employees 
(i) Level 1 358.80 

(ii) Level 2 379.70 
(iii) Level 3 389.50 

(f) Town Employee and Miscellaneous 
(i) Level 1—Town Employee 358.80 

(ii) Level 2 379.70 
(iii) Level 3 389.50 
(iv) Trades Assistant 358.80 
(v) Serviceperson 379.70 

(g) Metal Employees 
(i) Grade M0 358.80 

(ii) Grade Ml 374.10 
(iii) Grade M2 389.50 

(h) Metal Tradespersons 
(i) Level 1 417.20 

(ii) Level 2 438.10 
(iii) Level 3 458.90 
(iv) Level 4 479.80 

(i) Electrical Employees 
(i) Grade E0 358.80 

(ii) Grade El 374.10 
(iii) Grade E2 389.50 

(j) Electrical Tradespersons 
(i) Level 1 417.20 

(ii) Level 2 438.10 
(iii) Level 3 458.90 
(iv) Level 4 479.80 

(k) Crane Driver 
(i) Level 1—Lifting capacity up 

to and including 15 tonnes 389.50 
(ii) Level 2—Lifting capacity over 

15 tonnes and up to but not 
including 50 tonnes 394.60 

(iii) Level 3—Lifting capacity over 
50 tonnes and up to 120 tonnes 404.90 

(iv) Level 4—Lifting Capacity 
over 50 tonnes and up to 120 
tonnes and has passed the 
Skills and Applications Tech- 
niques as in documentation 
recorded in Commissions file 
No. 964 of 1993 417.20 

0) Geology Field Assistants 
(i) Level 1 

(ii) Level 2 
(iii) Level 3 
(iv) Level 4 

358.80 
379.70 
389.50 
394.60 

(2) Apprentices: (Wage per week expressed as a 
percentage rate shown for a Metal or Electrical Tradesper- 
son Level 1) 

Five Year Tfcrm— % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 
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Three and a Half Year Tferm— % 
First six months 42 
Next Year 55 
Next Year 75 
Final Year 88 

Three Year Tferm— % 
First Year 55 
Second Year 75 
Third Year 88 

(3) Allowances: 
(a) An electrician who is appointed by the employer 

to perform multi-function duties shall be paid an 
additional $9.60 per week on the base rate 
prescribed in subclause (1) of this clause. 

(b) A tradesperson who holds and in the course of 
his/her employment may be required to use a 
current "A" Grade or "B" Grade licence issued 
pursuant to the relevant regulation in force at the 
date of this award under the Electricity Act 1945 
shall be paid an allowance of $14.00 per week. 

(c) A tradesperson who holds a licence as prescribed 
in (b) hereof where such licence is endorsed for 
both fitting and installing work shall, in addition 
to the allowance prescribed in (b), be paid a flat 
weekly allowance at the rate of $14.00 in respect 
of any week in which the tradesperson is allocated 
and performs both fitting and installing work. 

(d) A tradesperson who holds an appropriate re- 
stricted electrical licence pursuant to regulation 22 
and 23 of the Electricity Act Regulations shall be 
paid an allowance at the rate of $7.00 which shall 
represent 50 per cent of the allowance payable at 
(c) above. 

(e) Metal tradespersons, the greater part of whose 
time is occupied in marking off/or template 
marking, shall be paid an additional amount of 
$4.00 per week on the base rate prescribed in 
subclause (1) of this clause. 

(4) Leading Hands: 
(a) Leading Hands shall be paid the following 

allowances per week in addition to the prescribed 
weekly wage: 

If placed in charge of: $ 
(i) Not less than 2 but not more than 14.10 

5 employees 
(ii) Not less than 6 but not more than 19.30 

10 employees 
(iii) Not less than 11 but not more than 25.40 

20 employees 
(iv) More than 20 employees 32.80 

(b) The allowances prescribed in paragraph (a) of this 
subclause shall be included in the calculation of 
overtime and penalty rates. 

(5) Reclassifications: 
(a) In the event that there is a claim for reclassifica- 

tion by an existing employee to a higher level 
under the new structure on the ground that the 
employee possesses equivalent skill and knowl- 
edge gained through on-the-job experience or on 
any other ground, the parties agree that the 
existing award disputes avoidance procedure shall 
be followed. 

(b) In the event the employer claims an employee 
does not possess the necessary skill and knowl- 
edge to be reclassified to a higher level, the parties 
agree the existing award grievance and dispute 
procedure will be followed. 

7.—Area and Industry Allowance. 
(1) In addition to the rates payable pursuant to Clause 

6.—Wages of this award, an employee shall be paid an 
allowance of $66.90 per week to compensate for the 
disabilities associated with the industry and the location of 
the project. 

(2) The allowance prescribed in subclause (1) of this 
clause shall be paid for all purposes of the award. 

(3) Apprentices shall be entitled to the same percentage 
of $66.90 per week as is specified in subclause (2) of Clause 
6.—Wages of this award. 

8.—Service Payments. 
(1) Employees shall be paid a service payment at the rate 

of the following amounts per week: 
$ 

Six to nine months service 19.30 
Nine to 12 months service 29.40 
One to two years service 40.30 
Two to three years service 48.70 
Three to four years service 55.70 
Four to five years service 63.70 
Five to six years service 70.80 
Six to seven years service 79.30 
Seven years and thereafter 89.30 

(2) The service payments prescribed in subclause (1) of 
this clause are payable as a weekly allowance and are not 
to be included in rates of wages for the calculation of 
overtime or penalty rates. 

9.—Disability and Site Allowances. 
(1) Except as hereinafter provided in this subclause an 

employee shall be paid an allowance of 51 cents for each 
hour or part thereof worked. 

The payment prescribed in this subclause is payable to all 
employees and includes work involving dirty work or 
confined space work both of which for the purposes of this 
subclause are defined as: 

' 'Dirty Work'' means work on plant and machinery which 
is work of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged by work on such plant 
or machinery which needs, but has not been subjected to 
acid, steam or other means of cleaning. 

"Confined Space" means a working space the dimen- 
sions of which necessitate an employee working continu- 
ously in a stooped or otherwise cramped position, or without 
proper ventilation where confinement within a limited space 
is productive of unusual discomfort. 

(2) Employees employed on the following work shall be 
paid an allowance of 68 cents per hour for each hour worked 
or part thereof whilst: 

(a) working outside—this payment is to cover the 
industry conditions that prevail from time to time 
in the pit, workshops, mill, store, tailing dam and 
dump leach areas. An employee normally working 
in an enclosed cabin or building shall not be 
entitled to this payment unless the time worked 
outside exceeds one hour per shift. 

(b) smelting is in progress in the gold room of the fire 
assay room. 

(c) using safeguards which include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus). 

(3) All employees whilst working inside chutes or in the 
vibrating screen shall be paid an amount of $1.52 per hour 
or part thereof. 

(4) An employee required to enter the ball mill on 
maintenance work shall be paid an allowance of $2.43 per 
hour for each hour or part thereof worked inside the ball 
mill. Provided this allowance shall not be cumulative upon 
the allowances prescribed in subclause (1) of this clause. 
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(5) An employee required to enter the acid washing 
column or the elution column shall be paid an allowance of 
$2.43 per hour or part thereof worked in the acid washing 
column or the elution column. Provided this allowance shall 
not be cumulative upon the allowances prescribed in 
subclause (1) of this clause. 

(6) In lieu of all the of the allowances prescribed in this 
clause a tradesperson whilst working on field maintenance 
of machinery insitu in the pit, shall be paid an amount of 
$1.52 per hour or part thereof. 

10.—Tool Allowance. 
Tradespersons and apprentices shall receive a tool 

allowance at the rate of one half of the relevant rate 
prescribed in the Metal Trades (General) Award 1965 on the 
following basis: 

(1) A tradesperson shall supply his own kit of tools 
which shall include all tools necessary for 
carrying out the work on which he is employed. 

(2) Worn and/or damaged tools shall be replaced by 
the employer through the process of exchanging 
the replacement for the damaged tool. 

(3) Rights are reserved to the employer in respect of 
the replacement of lost or stolen tools. 

11.—Contract of Service. 
(1) (a) Except in the case of a casual employee the 

contract of service shall be weekly and may be terminated 
by one week's notice on either side given on any day. 

(b) If an employer or an employee fails to give the 
required notice one week's wages shall be paid by the 
employer or forfeited by the employee. 

(c) The period of notice of termination in the case of a 
casual employee shall be one hour. If the required notice of 
termination is not given one hours pay shall be paid by the 
employer or forfeited by the employee. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except such absence from 
work is due to illness and comes within the provisions of 
Clause 23.—Sick Leave of this award or such absence is on 
account of holidays to which the employee is entitled under 
the provisions of the award. 

(3) This clause does not affect the right to dismiss for 
misconduct, and in such case wages shall be paid up to the 
time of dismissal only. 

(4) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the employee cannot 
be usefully employed because of any strike by the union or 
unions affiliated with it or by another association or union, 
or through the breakdown of the employer's machinery, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(5) (a) An employee engaged on duties carrying a higher 
rate than the employee's ordinary classification shall be paid 
the higher rate for the time the employee is so engaged but 
if so engaged for more than two hours of one day or shift 
the employee shall be paid the higher rate for the whole day 
or shift. 

(b) Provided that the provisions of this subclause do not 
apply where an employee is performing duties for the sole 
purpose of training in accordance with the Enterprise 
Training programme defined in Clause 33.—^Training of this 
award. 

(6) (a) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's 
classification as defined, skill, competence and training 
consistent with the classification structure of this award 
provided that such duties are not designed to promote 
deskilling. 

(b) Die employer may direct an employee to carry out 
such duties and use such tools and equipment as may be 
required provided that the employee has been properly 
trained in the use of such tools and equipment. 

(c) Any direction issued by the employer pursuant to 
paragraphs (a) and (b) hereof shall be consistent with the 
employer's responsibilities to provide a safe and healthy 
working environment. 

12.—Hours. 
(1) Employees on Day Work: 

(a) The ordinary hours shall be 38 per week to be 
worked in a 20-day four-week cycle, Monday to 
Friday inclusive. 

(b) A days work shall consist of eight hours per day, 
Monday to Friday inclusive, and shall be worked 
between the hours of 7.00am and 5.00pm. 

(c) Starting times prior to 7.00am and finishing times 
later than 5.00pm may be fixed by agreement 
between the employer, the relevant Union and the 
employees concerned or, failing such agreement 
may be determined by the Commission. 

(2) Employees on Shift Work (Continuous or Otherwise): 
(a) The ordinary hours for continuous shift employees 

shall be an average of 38 per week to be worked 
on the basis of 152 hours within a work cycle not 
exceeding 28 days. 

(b) The ordinary hours for employees on continuous 
shift work shall be eight hours per day. 

(c) The ordinary hours for employees on shift work 
other than continuous shifts shall be eight hours 
per day, Monday to Friday inclusive. 

(3) The ordinary hours of work prescribed herein shall not 
exceed ten on any day. Provided that— 

(a) in any arrangement of ordinary working hours 
where the ordinary working hours are to exceed 
eight on any day, the arrangement of hours shall 
be subject to agreement between the employer and 
the majority of employees in the plant, section or 
sections concerned; and 

(b) by agreement between the employer and the 
relevant Union and the majority of employees in 
the plant, section or sections concerned, ordinary 
hours, not exceeding 12 on any day, may be 
worked subject to— 

(i) the employer and the employees concerned 
being guided by the Occupational Health and 
Safety provisions of the ACTU Code of 
Conduct on 12 Hour Shifts (as exhibited in 
the Western Australian Industrial Relations 
Commission on 11 April 1990); 

(ii) proper health monitoring procedures being 
introduced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(4) All Employees: 
(a) Each employee shall be entitled to a paid meal 

break not exceeding 30 minutes in duration to be 
paid at ordinary time rates regardless of when the 
meal break is actually taken. 

(b) The span of hours shall be 8 V2 hours and the paid 
meal break shall be taken with the consent of the 
shift boss at a time convenient to the work load, 
however an employee shall not be required to 
work for more than 5l/2 hours without a break for 
a meal. The times specified in this paragraph may 
be altered by agreement between the employer, 
the relevant Union and the employees concerned 
or failing such agreement may be determined by 
the Commission. 

(c) An employee shall accrue an entitlement of 2.0 
hours for each week of the 20 or 28-day cycle so 
that one day of eight hours shall accrue as a leisure 
day entitlement in each 20-day four-week cycle. 

(d) An employee shall not accrue an entitlement to 
leisure days during periods of unpaid absences. 

(e) The leisure day entitlements shall accumulate in 
order that they shall be taken in conjunction with 
each air-fare entitlement. 



(f) The maximum number of leisure days that may 
accrue in any one year of service shall be 12. 

(g) At the end of each year of service adjustments 
shall be made to ensure that an employee has 
received an entitlement of twelve leisure days per 
year. 

(h) The payment for the leisure days shall be at the 
rate of eight ordinary hours pay. 

13.—Overtime. 
(1) All time worked outside or in excess of the ordinary 

working hours shall be paid for at the rate of double time. 
(2) Work performed on any day prescribed as a holiday 

under this Award shall be paid for at the rate of double time 
in addition to the prescription of Clause 6.—Wages of this 
award. 

(3) In the calculation of overtime rates, each day shall 
stand alone. 

(4) When an employee is required to hold himself in 
readiness for a call to work after ordinary hours he shall be 
paid at ordinary rates for the time he so holds himself in 
readiness. 

(5) (a) When an employee is recalled to work overtime 
after leaving the employer's business premises (whether 
notified before or after leaving such premises) he shall be 
paid for at least four hours at overtime rates; provided that, 
except in the case of unforeseen circumstances arising, an 
employee shall not be required to work the full fours hours 
if the job for which he was recalled is completed within a 
shorter period, but if such employee is subsequently recalled 
to work within the period of four hours for which payment 
has been made, an additional payment shall not be made nor 
shall any extra overtime be paid in respect of any period 
covered by such minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for an employee to return to work to perform a 
specific job outside his ordinary working hours or where the 
overtime is continuous (subject to any reasonable meal 
break which may be allowed) with the completion or 
commencement of ordinary working time. 

(6) These overtime rates shall not apply to excess time 
worked due to a private arrangement between the employees 
themselves. 

(7) When an employee, without being notified on the 
previous day, is required to continue working after the usual 
knock off time for more than one hour, he shall be provided 
with a suitable meal by the employer or shall be paid an 
allowance equivalent to the mess cost of a casual meal. 

14.—Rest Period—Overtime. 
(1) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that employees have 
at least ten consecutive hours off duty between the work of 
successive days. 

(2) An employee (other than a casual employee) who 
works so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not had at least 
ten consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had ten consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(3) If, on the instructions of the employer, such an 
employee resumes or continues work without having had 
such ten consecutive hours off duty, he shall be paid at 
overtime rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has had 
ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(4) (a) Where an employee (other than a casual employee 
or an employee engaged on continuous shift work) is called 
in to work on a Sunday or a holiday preceding an ordinary 
working day, he shall, wherever reasonably practicable, be 
given ten consecutive hours off duty before his usual starting 
time the next day. If this is not practicable then the 

provisions of subclauses (2) and (3) of this clause shall apply 
mutatis mutandis. 

(b) Overtime worked in the circumstances specified in 
subclause (5) of Clause 13.—Overtime of this award shall 
not be regarded as overtime for the purposes of paragraph 
(a) of this subclause, where the actual time worked is less 
than four hours on such call out. Provided that the provisions 
of paragraph (a) of this clause shall apply in the case of 
employees called out at least twice outside of ordinary 
hours. 

(5) Provided that the provisions of this clause shall apply 
in the case of shift employees who rotate from one shift to 
another, as if eight hours were substituted for ten hours when 
overtime is worked— 

(a) where a shift employee does not report for duty; 
or 

(b) where a shift is worked by arrangement between 
the employees themselves. 

15.—Shift Work (Continuous or Otherwise). 
(1) (a) An employee who does not work at least one week 

on day shift out of each consecutive three weeks shall be 
paid for each shift other than day shift at the rate of time and 
one quarter. Provided that if he is required to work for more 
than one week consecutively on afternoon shift, or for more 
than one week consecutively on night shift, such an 
employee shall be paid at the rate of time and one quarter 
for each shift other than day shift in the consecutive second 
and subsequent weeks of afternoon or of night shift. 

(b) This subclause shall not apply to employees to whom 
this subclause would only otherwise apply because of a 
change of shift due by private arrangement with another 
employee, nor the employees known as "rostered relief 
employees" regularly employed on continuous process 
work who are required to work shifts to enable other 
employees engaged on such work to change shifts weekly 
and to have their days off, if such rostered relief employee 
is not required to work more night shifts or more afternoon 
shifts than the number of day shifts worked by him. 

(2) (a) An employee employed on shift work (continuous 
or otherwise) shall, in addition to the ordinary rate, be paid 
for each ordinary hour worked, the following shift allow- 
ances: 

(i) Continuous shift workers—$1.28 extra; 
(ii) Other shift workers (alternating weekly)—$1.37 

extra. 
(b) An employee not rostered to work alternating day and 

night shifts shall be paid $2.12 for each ordinary hour will 
on any night shift. 

(3) All work done on Saturdays or Sundays shall be paid 
for at the rate of double time. 

(4) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under die preceding paragraph by reason of the fact 
that work on that process is not carried out on a Saturday 
or Sunday or on any public holiday. 

(5) Any employee may be required to work shifts on 
afternoon or night shifts providing that he works at least five 
consecutive afternoon or night shifts. 

(6) An employee who is required to transfer from one shift 
to another shall where practicable, be given at least 48 hours 
notice of such change of shift. If in any case an employee 
is not given at least 48 hours notice of change of shift the 
employee shall be paid at overtime rates for the first two 
shifts. 

16.—Holidays. 
(1) The following days or the days observed in lieu shall 

be allowed as holidays without deduction of pay, namely, 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover- 
eign's Birthday, Christmas Day and Boxing Day. 
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When any of the days mentioned in this subclause falls 
on a Saturday or a Sunday, the holiday shall be observed on 
the next succeeding Monday and when Boxing Day falls on 
a Sunday or on a Monday, the holiday shall be observed on 
the next succeeding Thesday. 

In each case, the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(2) Notwithstanding the provisions of subclause (1) of this 
clause other days may be substituted for those specified 
providing there is agreement between the employees 
concerned, the Union and the employer. 

(3) Any employee absenting himself/herself from work 
without reasonable cause, proof of which shall lie upon 
him/her on the whole or portion of the working day 
succeeding a holiday provided for herein, shall not be 
entitled to payment for such holiday. 

(4) Payment for holidays in accordance with the provi- 
sions of this clause shall be on the basis of an ordinary day 
of 7.6 hours. 

(5) This clause shall not apply to casual employees. 

17.—Annual Leave. 
(1) Except as hereinafter provided, a period of five 

consecutive weeks leave with payment as prescribed in 
subclause (4) of this clause shall be allowed annually to an 
employee after a period of twelve months' continuous 
service. 

(2) Leave shall be allowed on a pro rata basis to that 
prescribed in subclause (1) of this clause to an employee 
after the completion of 6 months' continuous service and 
thereafter, after the completion of each four months' service. 

(3) The provisions of subclause (2) of Clause 16.— 
Holidays of this award apply mutatis mutandis to this clause. 

(4) An employee before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. For the purposes of this subclause 
ordinary time means ordinary days of shifts of 7.6 hours. 

(5) During a period of annual leave an employee shall 
receive a loading of 25% on his rate of wage as prescribed 
by subclause (4) of this clause. Provided that where the 
employee would have received shift loadings pursuant to the 
relevant award had he not been on leave during the relevant 
period and such loadings would have entitled him to a 
greater amount than the loading of 25 per cent then the shift 
loadings shall be added to the rate of wage earlier herein 
referred to in lieu of the 25 per cent loading. 

(6) (a) Continuous shift employees, that is shift employ- 
ees engaged in a continuous process who are rostered to 
work regularly on Sundays and holidays shall be allowed 
one week's leave in addition to the leave prescribed in 
subclause (1) of this clause. 

(b) Where an employee with twelve months' continuous 
service is engaged for part of a qualifying twelve monthly 
period as a continuous shift employee, he shall be entitled 
to have the period of annual leave to which he is otherwise 
entitled increased by that proportion of the additional week 
as the number of shifts worked by him at ordinary rates bears 
to the full number of such shifts in the qualifying twelve 
monthly period. 

(7) For the purpose of this clause, "week" means— 
(a) In the case of a day employee or shift employee, 

the time span in which the 38 ordinary hours of 
work would fall, and 

(b) In the case of a continuous shift employee, the 
time span in which 5 ordinary time rostered shifts 
would fall or 7 consecutive days, whichever is the 
lesser. 

(8) The amounts to be paid hereunder shall be calculated 
at the rate prevailing at the time the payment is made. 

(9) If any of the holidays prescribed in Clause 16.— 
Holidays of this award falls during the employee's period 
of annual leave, and is observed on a day which in the case 
of that employee would have been an ordinary wotking day 

the employee shall have one extra day added to the period 
of annual leave. 

(10) This clause shall not apply to casual employees. 
(11) (a) An employee who, at the commencement of his 

annual leave, has an entitlement to payment for non- 
attendance on the grounds of personal ill health for not less 
than forty hours under the provisions of Clause 23.—Sick 
Leave of this award, produces to the employer a certificate 
from a qualified medical practitioner that during his annual 
leave he was confined to his home or to a hospital for a 
period of at least five consecutive days for a reason which, 
if he had not been on annual leave, would have entitled him 
to payment under the provisions of the said Clause 
23.—Sick Leave of this award shall be deemed to be absent 
from work through sickness for so much of that period as 
he would otherwise have been entitled to payment under that 
clause. 

(b) An employee to whom paragraph (a) of this subclause 
applies shall take the period deemed to be absent through 
sickness as annual leave at a time convenient to the 
employer but on ordinary pay, without the loading pre- 
scribed in paragraph (c) of subclause (2) of this clause. 

(12) Where an employee uses annual leave travel 
assistance in accordance with Clause 18.—Annual Leave 
Travel Assistance of this award. 

(a) He shall be paid travelling time of eight hours at 
single time for the days on which he travels 
notwithstanding that the employee may complete 
a shift or part of a shift for that day. 

(b) The employer may require an employee proceed- 
ing on leave by air to work part of a shift 
immediately before proceeding on or returning 
from leave, providing air transport scheduled 
departure and arrival times allow at least three 
hours of work. 

(c) An employee proceeding on leave and departing 
by road must complete the shift preceding the 
approved leave period and must return to site in 
time to commence the shift immediately follow- 
ing the approved leave period. 

(d) In the case of an employee departing by road the 
twenty-four hour period following an employee's 
cessation of work is not to be counted as part of 
the annual leave period. 

(e) In the case of an employee departing by air who 
has worked a shift or part of a shift the day he 
departs, any further time he would normally have 
been rostered to work on that day shall not count 
as part of the annual leave period. 

(f) If an employee fails to comply with paragraphs (b) 
or (c) of this subclause he shall not be entitled to 
payment under paragraph (a) of this subclause. 

(g) To be entitled to the benefits of this subclause an 
employee must take annual leave for a period of 
at least one week. For the purposes of this 
paragraph leave consists of annual leave, accumu- 
lated leisure days and public holidays. 

(h) Payment shall not be payable under this subclause 
until an employee returns from leave. 

18.—Annual Leave Travel Assistance. 
(1) Subject to subclause (2) of this clause, an employee 

who takes his annual leave, or part thereof in accordance 
with subclauses (1) or (2) of Clause 17.—Annual Leave of 
this award away from Tfelfer and returns thereto upon the 
expiry of such leave: 

(a) Shall be entitled to the payment of a sum of money 
equivalent to the then current cost of a return air 
ticket to Perth in respect to the first 4 months 
completed continuous service and for every four 
months completed continuous service thereafter. 

(b) If married, the employee shall be further entitled 
to a sum of money equivalent to the then current 
cost of a return air ticket to Perth for his wife and 
for each dependent child over three years of age. 



(2) (a) An entitlement to annual leave travel assistance 
must be taken as soon as practicable after the entitlement 
becomes due. 

(b) An entitlement to annual leave travel assistance must 
be taken prior to the next entitlement becoming due unless 
agreement is reached, in writing, with the employer to allow 
otherwise. 

(3) After 4 months' continuous service, if an employee's 
services are terminated for any reason other than miscon- 
duct, the employee shall be paid the equivalent to the cuirent 
cost of an air ticket to Perth. 

(4) Where a worker who has been granted travel 
assistance under this subclause in respect of a period of 
annual leave fails to resume work with the employer upon 
the completion of the leave the employer may deduct from 
any moneys due to the worker the cost of such assistance 
unless he is satisfied that there were good and sufficient 
reasons which prevented the worker from so resuming. 

(5) Ticketing and travel arrangements shall be the 
responsibility of the employee. Provided that should an 
employee who proceeded on leave and travels by air so 
request, the employer shall arrange for a ticket voucher for 
return to site to be available at the Perth Office of the airline. 

(6) The employer may deduct from any moneys due to an 
employee the cost of any moneys paid under the provisions 
of this clause if the employee fails to resume his contract 
of employment after the taking of annual leave. 

19.—Bereavement Leave. 
An employee, other than a casual employee, shall on the 

death within Australia of a wife, husband, father, mother, 
brother, sister, child or stepchild, be entitled on notice of 
leave without deduction of pay for a period not exceeding 
the number of hours worked by the employee in five 
ordinary working days. 

20.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

64 of the Western Australian Industrial Gazette at pages 1 
to 4 both inclusive shall apply to the employee and 
employers upon whom this award is binding except that 
Clause 3.—Period of Leave thereof shall be replaced by the 
following clause. 

Clause 3.—Period of Leave: 
(1) The leave to which an employee shall be entitled 

or deemed to be entitled shall be as provided in 
this subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause— 

Where an employee has completed at least ten 
years' service, the amount of leave shall be— 

(a) in respect of each ten years' service com- 
pleted—thirteen weeks; 

(b) in respect of ten years' service completed 
after the first ten years—thirteen weeks; 

(c) in respect of each seven years' service 
completed after the first twenty years— 
thirteen weeks; 

(d) on the termination of the employee's em- 
ployment— 

(i) by his death; or 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct; 
in respect of the number of years' service 
with die employer completed since he last 
became entitled to an amount of long service 
leave—a proportionate amount on the basis 
of thirteen weeks' leave for ten years' service 
or as the case may be on the basis of thirteen 
weeks' leave for seven years' service. 

(e) Notwithstanding the provisions of placitum 
(a) of this paragraph and subject to para- 
graphs (5) and (6) of this subclause an 
employee shall be deemed to be entitled to 
six weeks leave after completing five yearss 

continuous service. Leave taken pursuant to 
this subparagraph does not count as service 
for long service leave purposes but does not 
break the continuity of service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least three 
years' service, but less than ten years' service since its 
commencement and his employment is terminated— 

(a) by his death; or 
(b) by the employer for any reason other than serious 

misconduct; or 
(c) by the employee on account of sickness or injury 

to the employee or domestic or other pressing 
necessity where such sickness or injury or 
necessity is of such a nature as to justify or in the 
event of a dispute is, in the opinion of the Special 
Board of Reference, of such a nature as to justify 
such termination; 

the amount of the leave shall be such proportion of thirteen 
weeks' leave as the number of completed years of such 
service bears to ten years. 

(4) In the cases to which paragraphs (2)(d) and (3) of this 
subclause apply the employee shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) An employee whose service with an employer 
commenced before the 1st June 1979 and whose service 
would entitle him to long service leave under this clause 
shall be entitled to leave calculated on the following basis— 

(a) for each completed year of service commencing 
before the 1st June 1979, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service; and 

(b) for each completed year of service commencing 
on or after the 1st June 1979, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
ten years' service or on the basis of thirteen 
weeks' leave for seven years' service as the case 
may be. 

Provided that such an employee shall not be entitled to 
long service leave until his completed years of service entitle 
him to thirteen weeks' leave. 

(6) An employee to whom paragraphs (2)(d) and (3) of 
this subclause apply whose service with an employer 
commenced before the 1st June 1979 shall be entitled to an 
amount of long service leave calculated on the following 
basis— 

(a) for each completed year of service commencing 
before the 1st June 1979, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
fifteen years' service; and 

(b) for each completed year of service commencing 
on or after the 1st June 1979, an amount of leave 
calculated on the basis of thirteen weeks' leave for 
ten years' service or thirteen weeks' leave for 
seven years' service as the case may be. 

21.—Long Service Leave Travel Assistance. 
(1) An employee shall be entitled to travel assistance for 

long service leave under the same terms and conditions as 
annual leave travel assistance provided by Clause 18 of this 
award except as provided otherwise in this clause. 

(2) The entitlement to long service leave travel assistance 
shall be on the basis of one fare in respect of each ten years' 
service. However an employee may avail himself of that fare 
whenever long service leave is taken. 

(3) This clause does not apply to an employee who takes 
annual leave in conjunction with with long service leave. 

22.—Job Stewards. 
An accredited job steward shall be entitled to time off 

duty without loss of pay for the time reasonably and 
necessarily spent on Union business, provided that the 
absence from duty is subject to prior arrangement and is 
approved by the employer. The approval of the employer 
required pursuant to the clause shall not be unreasonably 
withheld. 
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23.—Safety Boots and Protective Clothing. 
(1) Each employee shall be supplied with one pair of 

safety boots free of charge at the commencement of his 
employment with the employer. If an employee requires a 
replacement pair of boots, such replacement will be 
provided by the employer upon the presentation of the 
unserviceable boots to the employer. 

(2) Boilermakers, Greasers, Servicemen, Drillers and 
Workshop employees shall, upon their request be issued 
with 2 pairs of overalls. Such overalls shall be available for 
replacement upon return of worn out overalls. Such overalls 
shall be available for replacement upon return of worn out 
overalls up to a maximum of 3 pairs per annum. 

(3) Rubber gloves shall be provided for employees 
handling cyanide, exanthates or corrosive acids. 

(4) Suitable protective clothing shall be provided for 
employees coming into contact with quick-lime, corrosive 
acids or hot slag. 

24.—Sick Leave. 
(1) (a) An employee (other than a casual employee) who 

is unable to attend or remain at his place of employment 
during the ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during such 
absence in accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(d) For the purposes of this clause a week means an 
ordinary working week of 38 hours. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of five 

consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
17.—Annual Leave of this award. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 17.—Annual Leave of this award shall be deemed 
to have been paid with respect to the replaced annual leave. 

25.—Redundancy. 
(1) An employee shall be deemed to have been made 

redundant if his/her services are no longer required by the 
employer because he/she has become surplus to require- 
ments on account of technological change or re-organisation 
of work or production methods or procedures except if 
he/she is offered but does not accept alternative employment 
with the employer, whether in his/her then classification or 
otherwise. 

(2) The employer shall give one month's notice to the 
Union of which an employee is a member if it is intended 
to terminate the services of such employee on the ground 
that he/she is redundant 

(3) In the event that an employee is made redundant 
pursuant to subclauses (1) and (2) of this clause he/she shall 
at termination be paid the equivalent of five weeks' ordinary 
pay plus two additional week's ordinary pay for each 
completed year of service. 

(4) Any dispute over whether an employee should be 
entitled to redundancy pay shall be referred to the 
Commission for hearing and determination. 

(5) This clause does not affect the right of the employer 
to dismiss an employee for misconduct or unsatisfactory 
service. 

(6) This clause shall not apply to casual employees. 

26.—Stand-Down (In Pit) Due to Inclement Weather. 
If an employee in the pit is stood down due to cyclone 

or inclement weather he/she shall be entitled to eight 
ordinary hours pay. However, if the employee has com- 
menced work and is subsequently stood down he/she shall 
be paid for the whole of the period he/she would otherwise 
have worked. 

This clause shall not apply to casual employees. 

27.—Right of Entry. 
A duly accredited official of a union party to this award 

shall have the right to enter the employer's premises, but 
shall not without the permission of the employer interview 
workers during their working hours. 

28.—Definitions. 
(1) Mine Employees 
Requirements for the respective Levels 1-6 are as outlined 

in the documentation presented to the Commission on 23 
August 1991 and as recorded in the Commission's file No. 
1357 of 1990 (R2). 
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(2) Mill Employees 
Requirements for the respective Levels 1-6 are as outlined 

in the documentation presented to the Commission on 23 
August 1990 and as recorded in the Commission's file No. 
1357 of 1990 (R2). 

(3) Laboratory Employees 
Requirements for the respective Levels 1 to 4 are as 

outlined in the documentation presented to the Commission 
on the 2nd of July 1992 and as recorded in the Commission's 
Application File No. 656 of 1992. 

(4) Metallurgical Laboratory Employees 
Requirements for the respective Levels 1 and 2 are as 

outlined in the documentation presented to the Commission 
on 23 August 1990 and as recorded in the Commission's file 
No. 1357 of 1990 (R2). 

(5) Warehouse Employees 
Requirements for the respective Levels 1 to 3 are as 

outlined in the documentation presented to the Commission 
on the 2nd of July 1992 and as recorded in the Commission's 
Application File No. 656 of 1992. 

(6) "Metal Tradesperson—Level 1" shall mean an 
employee who is employed as a Metal Tradesperson who is 
capable of performing all work covered in the relevant 
current W.A. Trades syllabus for the trade and does perform 
all the work that is required of him/her within that trade. 

(7) "Metal Tradesperson—Level 2" shall mean a Metal 
Tradesperson Level 1 who in addition has completed the 
relevant training outlined in the documentation presented to 
the Commission on 1 June 1993 and as recorded in the 
Commission's file No. 372 of 1993. 

(8) "Metal Tradesperson—Level 3" shall mean a Metal 
Tradesperson Level 2 who in addition has completed the 
relevant training outlined in the documentation presented to 
the Commission on 1 June 1993 and as recorded in the 
Commission's file No. 372 of 1993. 

(9) "Metal Tradesperson—Level 4" shall mean a Metal 
Tradesperson Level 3 who in addition has completed the 
relevant training outlined in the documentation presented to 
the Commission on 1 June 1993 and as recorded in the 
Commission's file No. 372 of 1993. 

(10) "Electrical Tradesperson—Level 1" shall mean an 
employee who is employed as an Electrical Tradesperson 
who is capable of performing all work covered in the 
relevant current W.A. Trades syllabus for the trade and does 
perform all the work that is required of him/her within that 
trade. 

(11) "Electrical Tradesperson—Level 2" shall mean an 
Electrical Tradesperson Level 1 who in addition has 
completed the relevant training outlined in the documenta- 
tion presented to the Commission on 31 August 1993 and 
as recorded in the Commission's file No. 963 of 1993. 

(12) "Electrical Tradesperson—Level 3" shall mean an 
Electrical Tradesperson Level 2 who has completed the 
relevant training outlined in the documentation presented to 
the Commission on 31 August 1993 and as recorded in the 
Commission's file No. 963 of 1993. 

(13) "Electrical Tradesperson—Level 4" shall mean an 
Electrical Tradesperson Level 3 who has completed the 
relevant training outlined in the documentation presented to 
the Commission on 31 August 1993 and as recorded in the 
Commission's file No. 963 of 1993. 

(14) Metal Employee 
"Grade M0" means a new employee on probation in the 

first three months of employment progressing to achieve Ml 
skills. 

"Grade Ml" means an employee who has passed the 
agreed training with respect to hand skills 1, computer skills, 
location skills 1. 

"Grade M2" means an employee appointed as such who 
has passed the agreed training with respect to hand skills 2, 
location skills 2. 

(15) Electrical Employees 
"Grade E0" means a new employee on probation in the 

first three months of employment progressing to achieve El 
skills. 

"Grade El" means an employee who has passed the 
agreed training with respect to hand skills 1, computer skills, 
location skills 1. 

"Grade E2" means an employee appointed as such who 
has passed the agreed training with respect to hand skills 2, 
locations skills 2. 

(16) (a) Casual employee—shall mean an employee 
engaged and paid by the hour provided that the minimum 
engagement shall be for not less than 8 hours on any one day. 
A casual employee shall not be employed continuously for 
more than one month. 

(b) A casual employee shall not be entitled to the 
provisions of Clauses 16.—Holidays, 17.—Annual Leave, 
19.—Bereavement Leave, 24.—Sick Leave, 25.—Redun- 
dancy, 26.—Stand-Downs (In Pit) Due to Inclement 
Weather of this award. 

(17) Town Employees 
Requirements for the respective levels 1 to 3 are as 

outlined in the documentation presented to the Commission 
on the 2nd of July 1992 and as recorded in the Commission's 
Application File No. 656 of 1992. 

(18) Geology Field Assistants 
Requirements for the respective Levels 1-4 are as outlined 

in the documentation presented to the Commission on the 
9th of September 1993 and as recorded in the Commission's 
File No. 1142 of 1993. 

29.—Weekend Availability Allowance. 
(1) Where a worker keeps himself available on a Saturday 

in the case that he may be called out in order to support the 
maintaining of the continuous process operations he shall be 
entitled to be paid an equivalent of 4 hours' payment at 
ordinary time rates. 

(2) Where a worker keeps himself available on a Sunday 
in the case that he may be called out in order to support the 
maintaining of the continuous process operations he shall be 
entitled to be paid an equivalent of 8 hours payment at 
ordinary time rates. 

(3) Any entitlements for payments for callouts that 
actually occur during a period that a worker is keeping 
himself available shall be in addition to any entitlements 
under this clause. 

30.—Grievance and Disputes Procedure. 
Grievance or disputes shall be dealt with in accordance 

with the following: 
(1) In the event of a grievance or dispute arising at 

work an employee shall first raise it with his 
foreman or supervisor. At the employee's option 
the appropriate shop steward may also be present 

(2) Any matter which has been fully discussed 
between an employee or employees and the 
foreman or supervisor and is still in dispute shall 
be referred to the shop steward concerned. 

(3) Notwithstanding paragraph (9) hereof, an em- 
ployee may refer the matter directly to the shop 
steward. 

(4) The shop steward shall then discuss the matter 
with the foreman or supervisor concerned. 

(5) If the matter remains unresolved, the shop steward 
shall discuss it with the appropriate superinten- 
dent. 

(6) If unresolved at this level the shop steward shall 
consult with the Resident Manager or other 
nominated officer. 

(7) If the matter remains unresolved the shop steward 
shall inform the organiser of the Union, or other 
appropriate official of the Union concerned, of the 
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nature of the issue in dispute and discussions shall 
then be held between a representative of the 
Confederation of Western Australian Industry and 
the Union official and/or delegate(s). 

(8) If agreement has not been reached the matter shall 
be referred to the Western Australian Industrial 
Relations Commission for resolution. 

(9) While the above procedure is being followed work 
shall continue normally without interruption and 
all the parties will use their best endeavours to 
ensure that continuation. 

(10) No party shall be prejudiced as to final settlement 
by a continuance of work in accordance with 
paragraph (9) hereof. 

31.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, tie 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where tire pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 
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(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transfeired 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Providing that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond die 12 
months qualifying period. 

32.—Payment of Wages. 
(1) The employer shall pay the appropriate wages and 

entitlements under this award at periods that are agreed 
between the employer and an employee and the relevant 
Union. 

(2) An employee's wages and entitlements may be paid 
by cheque or by direct transfer into a bank or other 
recognised financial institution account 

33.—^Training. 
(1) The parties to this award recognise that in order to 

increase efficiency, productivity and international competi- 
tiveness of industry, a greater commitment to training and 
skill development is required. Accordingly, the parties 
commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation with the on-site 
restructuring committees established as agreed by the parties 
in the first stage of structural efficiency, the employer shall 
develop a training programme consistent with— 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and the metal and engineering 
industry through courses conducted by accredited 
educational institutions and providers. 

(3) The consultation shall involve consideration of— 
(a) formulation of a training programme and availa- 

bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) the recommending of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees regarding the on-going effectiveness of 
the training. 

(4) (a) Where, as a result of consultation with the 
employee concerned, it is agreed that additional training in 
accordance with the programme developed pursuant to 
paragraph (b) hereof should be undertaken by an employee, 
that training may be undertaken either on or off the job but 
shall be at Tfclfer and if the training is undertaken during 
ordinary working hours, the employee concerned shall not 
suffer any loss of pay. The employer shall not unreasonably 
withhold such paid training leave. 

(b) Any costs associated with standard fees for prescribed 
courses and prescribed textbooks (excluding those textbooks 
which are available in the employer's technical library) 
incurred with the undertaking of training shall be reimbursed 
by the employer upon production of evidence of such 
expenditure. 

(5) Any disputes arising in relation to subclauses (2) and 
(3) hereof shall be subject to the provisions of Clause 
30.—Grievance and Disputes Procedure of this award. 

34.—Fixed Term Employees. 
(1) Employees may be engaged for a period of not longer 

than six months on a fixed term contract. 
Upon engagement, fixed term employees shall be 

provided with: 
(a) A letter of appointment stating: 

(i) date of commencement 
(ii) date of completion 

(iii) the classification initially applicable. 
(2) Fixed term employees shall not be entitled to the 

provisions of Clause 25.—Redundancy. 
(3) The provisions of Clause 11.—Contract of Service 

shall apply to fixed term employees except that fixed term 
contracts shall expire on their date of completion or may be 
terminated in accordance with those provisions during their 
term. 

Schedule A—Parties to the Award. 
Union Parties to the Award 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch) 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers—The 
Construction, Mining, Energy, Timberyards, Sawmills 

and Woodworkers Union of Australia—Western Australian 
Branch—The 



Metals and Engineering Workers' Union—Western Aus- 
tralian Branch 

Employer Party to the Award 
Newcrest Mining Limited 

PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 6 of 1994. 
Between: 

D. Weerakody 
Recommended Applicant 

and 
R. Hamilton 
Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD 
The 12th day of May, 1994. 

Position: Signal Systems Engineer, RPOA Level 6, Freight 
Operations Division (Electrical Systems) Westrail Centre. 

Appearances: Mr A. Hassell appeared for the Recom- 
mended Applicant. 

Mr A. Fiorentino appeared for the Appellant. 
Reasons for Decision. 

THE COMMISSIONER: This was an appeal by Mr R. 
Hamilton against the recommendation that Mr D. 
Weerakody be promoted to the newly created position of 
Signal Systems Engineer—Level 6 by Westrail. 

The task of the Promotions Appeal Board is, in essence, 
the same as that which faced the initial selection panel 
convened by the employing authority. It is to identify which 
officer has die better claim to promotion to the vacant office. 

The onus in these appeal proceedings rests upon the 
Appellant who, if he is to succeed, must convince the Board 
that he has a better claim to the promotion than has the 
Recommended Applicant; an equal claim is not sufficient 
to overturn a recommendation. 

This matter was complicated by an oversight in the 
advertising process which resulted in Mr Fiorentino seeking 
to have the Recommended Applicant declared ineligible for 
appointment. The objection raised has the status of a "legal 
technicality" and it arises so frequently in Westrail matters 
as to have become almost a "chestnut". Action taken by the 
Human Resources Manager in 1991 and 1992, in response 
to concerns expressed by a Board Chairman, has clearly not 
caused the problem to go away. 

There are numerous positions within Westrail, and indeed 
other agencies, which have an essential requirement for an 
incumbent to hold a driver's licence, or in this case a "CE 
Safeworking" qualification. These are mandatory require- 
ments, but it is clear that they have no effect on the quality 
of performance of an officer in the particular vacant 
position. Westrail has adopted the sensible approach of 
making selections in accordance with the criteria which are 
relevant to the duties of the position and then withholding 
confirmation of an appointment until the mandatory licences 
are obtained. Each advertisement should carry a note 
explaining that policy to potential applicants. By oversight 
that was not done on this occasion. 

The Board accepts the assurance of the recommending 
officer that all engineers in Westrail with any possible 
claims to this vacancy did indeed apply for the post. It would 
be a travesty in our view if the position was awarded to a 
less able applicant on the basis that the other candidate did 
not possess an easily obtainable certificate at time of 
interview; a certificate which would be required only if he 
was the selected applicant. 

Tbming to the real issues before us, it is clear that both 
parties are well qualified in their special field and either 
would be able to fill the role. The Appellant has a real 
difficulty with oral communication which no doubt caused 
him to opine that he had not impressed the interview panel. 
There are agencies available to which he might turn for 
special assistance in this area. At present it seems that 
leadership and direction of a working team would be 
inhibited by this difficulty in clear communication. 

He is at an advantage in regard to computer skills, but in 
no other area of the criteria can he match the claims of Mr 
Weerakody. Absent a demonstration of a better claim than 
the Recommended Applicant there can be only one outcome 
of the appeal. It is the decision of the Board that this appeal 
must be dismissed. 

Order. 
That the appeal be and is hereby dismissed and that the 

recommendation to appoint Mr D. Weerakody to the 
position of Signal Systems Engineer, RPOA Level 6, 
Freight Operations Division (Electrical Systems) Westrail 
Centre be and is hereby confirmed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Promotions Appeal Board. 

RAILWAYS CLASSIFICATION 
BOARD— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Railways Officers 

Union 
and 

The Western Australian Government Railways 
Commission. 

No. RGB CR 4 of 1993. 
RAILWAYS CLASSIFICATION BOARD. 

25 May 1994. 
Order. 

WHEREAS the Railways Classification Board (the Board) 
has before it a Memorandum of Matters for Hearing and 
Determination (the Memorandum), dated 17 January 1994, 
as amended by order of the Board on 18 March 1994; and 

Whereas the matter identified in the aforementioned 
Memorandum, as amended, has been listed for hearing on 
26 May 1994 at 10.30 in the forenoon; and 

Whereas the applicant Union has by facsimile transmis- 
sion made application for leave to withdraw the claims 
identified in the Memorandum, as amended; and 

Whereas the respondent employer does not consent to the 
application for withdrawal, but in the alternative makes 
application for the hearing to be adjourned until such time 
as it is able to take advice upon the implications of a 
withdrawal; 

And whereas the majority of the Board members being 
satisfied that— 

(a) neither party wishes to proceed to hearing on 
26 May 1994; and 

(b) neither party will suffer any prejudice should the 
matter not proceed to hearing as presently sched- 
uled; and 

(c) the respondent may suffer a prejudice if not 
provided with a reasonable opportunity to take 
advice upon the application for withdrawal; 



Now therefore, the Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders— 

That the hearing date for matter RGB CR 4 of 1993, 
scheduled for 26 May 1994, be and is hereby vacated; 
and 

That the hearing of matter RGB CR 4 of 1993 be and 
and is hereby adjourned sine die. 

(Sgd.) C.B. PARKS, 
[L.S.] Chairman, Railways Classification Board. 

APPLICATION No. 570 of 1994. 
NOTICE is given of an application by The Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian Bran- 
ch to the Full Bench for an alteration to Rule 4—^Eligibility 
for Membership. 

The current rule is set out below, and the proposed new 
rule 4 follows— 

4. Eligibility for Membership. 
(1) The Union shall consist of an unlimited number 

of persons who are employed or who are usually 
employed in or in connection with any of the 
following industries or callings, within the State 
of Western Australia:— 
(a) The manufacture, preparation or processing 

of butter, casein; cheese; ice cream; milk or 
yoghurt. 

(b) The manufacture or preparation of lacquer, 
of white lead; red lead; zinc or any other 
paints; of varnish and of synthetic resins or 
moulding powders (except those used in the 
manufacture of fibrous plaster). 

(c) The manufacture of plastics and fibreglass or 
substitutes therefor (excepting those used in 
the printing industry) or goods (excepting 
furniture) made therefrom or goods (except- 
ing furniture) in the manufacture of which 
plastics or fibreglass or substitutes therefor 
are used; photographic supplies or materials; 
records; films; rolls; tapes; or any such like 
article used for reproducing purposes; floor 
tiles (excluding porcelain, ceramic and ce- 
ment tiles): linoleum; stramit board, wall 
board (excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing or 
treatment of coated abrasives, calico, canvas, 
hessian, jute or stockinet bags; blinds; 
brooms; brushes; candles; cork or cork 
products; cotton, felt or felt products; glycer- 
ine; insulation material including slagwool; 
pyrotechnics; rope; soap; soda; tarpaulins, 
tents; tobacco or tobacco products; twine; 
typewriter ribbons. 

(e) Photography except workers employed in 
motion picture production and film process- 
ing connected therewith. 

(f) Deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled per- 
sons); kindergarten aides; animal welfare 
officers or workers; dancing instructors; 
house mistresses, masters and supervisors 
(excluding teachers—qualified or other- 
wise); domestic staff, groundsmen, gardeners 

and yardmen of convents, denominational 
schools, teachers' residentials, student re- 
sidentials, colleges (excluding agricultural 
college and school hostels); parking atten- 
dants (excluding municipal employees); per- 
sons engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock or 
cotton waste makers; wharf, jetty or ship's 
watchmen; wine saloon employees; wool 
scouring or fellmongery employees. 

(i) The drying and refining of salt; the handling 
of scrap metals; or wrecking or dismantling 
of plant or machinery for scrap salvage; 
reclamation of drums. 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of sad- 
dles, harness of all descriptions for horses 
and other animals, whip thongs, machine 
belting, trunks, portmanteaux and bags, suit 
and attache cases, canvas and leather sporting 
goods, ladies' handbags, wallets and purses 
and all other articles or things made of 
canvas, fibre, leather, plastic, vulcanite or of 
any substitute material for any of the forego- 
ing materials (other than boots, shoes, san- 
dals and slippers). The term making, manu- 
facturing or repairing shall include such 
articles or portion of such articles as are made 
in metal or wood, including metal or wooden 
frames, comers or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufacture 
of bark and other tanning extracts; the 
manufacture of glue, gelatine, agar agar and 
adhesives; the washing or treatment of 
animal hair with tanning, dressing, dyeing or 
other treatment of furs and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, refiners, 
bracelet and bangle makers, stampers, silver- 
smiths, spinners, goldsmiths, gilders, chas- 
ers, engravers; watch, clock, clockwork, 
electric and spring dial clock makers, repair- 
ers, attendants and winders; jewellers' tool 
makers and optical technicians, lapidaries' 
spectacle makers, makers and renovators of 
electroplated ware (when working for jewell- 
ers or watchmakers), metal badge makers, 
jewel case makers, and all persons engaged 
wholly or partly in manufacturing or repair- 
ing jewellery, watches and clocks in any of 
the above branches. 

(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in the 
foregoing industries in the capacity of clerk, 
storeman, packer, despatch hand, or member 
of the sales staff shall be eligible for 
membership. 

Provided further that no person employed 
in any of the industries or callings mentioned 
in paragraphs (a)—(m) of this rule shall be 
eligible for membership by reason only of 
being employed in work of such kind as 
would; if he had been so employed on the 
12th day of February, 1957, have made him 
eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union of 
Western Australia. 

Australasian Society of Engineers In- 
dustrial Union of Workers, 
Western Australian Branch 
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Transport Workers' Union of Australia, 
Industrial Union of Workers, West- 
em Australian Branch 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australia 

Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

The Breweries and Bottle-Yards Em- 
ployees' Industrial Union of Work- 
ers of Western Australia 

The United Furniture Trades Industrial 
Union of Workers, WA 

The Operative Painters and Decorators 
Union of Australia, Western Austra- 
lian Branch, Union of Workers 

The Food Preservers' Union of Western 
Australia, Union of Workers 

Printing and Kindred Industries Union, 
Western Australian Branch, Indus- 
trial Union of Workers 

The West Australian Shop Assistants 
and Warehouse Employees' Indus- 
trial Union of Workers, Perth 

The West Australian Clothing and Al- 
lied Trades Industrial Union of 
Workers, Perth 

The Civil Service Association of West- 
em Australia Incorporated 

The Plumbers and Gas Fitters Employ- 
ees' Union of Australia, West Aus- 
tralian Branch, Industrial Union of 
Workers 

United Timber Yards, Sawmills and 
Woodworkers Employees' Union of 
Western Australia 

The Boot Trade of Western Australia, 
Union of Workers, Perth 

West Australian Amalgamated Society 
of Railway Employees' Union of 
Workers 

The Royal Australian Nursing Federa- 
tion (Western Australian Branch) 
Industrial Union of Workers, Perth 

AND in addition the Union shall consist of 
an unlimited number of persons who are 
employed by the St John Ambulance Associ- 
ation for the purpose of operating first aid 
and/or ambulance services, and who hold a 
first aid certificate as a necessary condition 
of that employment. 

(n) The artificial fertiliser industry, and/or the 
production of acids for commercial purposes; 
and/or in connection with any bonemill, 
animal manure, phosphate, superphosphate, 
compost, bird manure, fish fertiliser, sea- 
weed, lime or other mineral processing, 
and/or 

(o) Other chemical industries including potash, 
arsenical-compound, alumina, sodium, so- 
dium-sulphate, salt petre, antimony-ore, 
woodmeal, borax, potassium-chloride, pot- 
ash-muriate, potassium-nitrate, ammonium- 
nitrate, golden-sulphide-of-antimony, 
sulphate-of-iron, trisodium-phosphate, didal- 
cic-phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous-acid, 
puritic-acid, lime-sulphur, hypo-sulphite-of- 
soda, limil, caustic-soda, sulphate-of-copper, 
carbon-tetra-chloride, black-hypo, derris- 
products, mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy-chlo- 
ride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate- 
of-calcium alunite, glauconite, silicia-prod- 
ucts, alkali-chlorites, chlorine, soluble-alkali 
silicates, stannic-chloride, hydrochloric-acid, 

sulphuric-acid, nitric acid, arsenic pentoxide, 
arsenic-acid, phenol-processing, beta- 
naphthol, ammonium-chloride, ammonium- 
sulphate, ether-andethyl-chloride, calcium, 
aluminium and—zinc-sterrates, phthallican- 
hydride, sodium-bi-sulphite, sodium arse- 
nate, lactic-acid, sulphanilamide, phosphate- 
compounds, sulphur dioxide, carbon-di- 
oxide, carbolic-acid, formaldehyde, fungi- 
cides, insecticides, veterinary medicines, 
synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder 
or liquid, liquid cattle dips, stock-licks, 
marking fluid, speddo, milk oil fluid, brand- 
ing liquid, tricalos, stock food, itch fluid, foot 
rot paste, blowfly repellant, molasses, manu- 
facture or processing, but excluding pharma- 
ceutical or food processing works, in West- 
em Australia, excluding that portion of the 
State comprised within the Kimberley Land 
Division. 

Provided that no person employed in any 
of the industries mentioned in paragraphs (n) 
and (o) of this Rule shall be eligible for 
membership if he is eligible to be a member 
of the— 

(i) Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

(ii) Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

(iii) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers; or 

(iv) Any other Union registered under the 
provisions of the Industrial Arbitration 
Act 1979 in accordance with the Con- 
stitution of any such Union as registered 
on the 8th day of May, 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides, 
(r) Assistants employed by the Public Health 

Department in community health work, 
(s) Persons employed by the Slow Learning 

Children's Group of Western Australia (Inc.) 
in the calling of the training and care of 
intellectually or physically handicapped peo- 
ple as represented by the classifications of 
Cottage Parent or Social Trainer or similar 
classifications however called. 

(t) Persons employed in community health work 
by non-Govemment Aboriginal Agencies 
other than persons who work in a profes- 
sional, administrative or clerical capacity, 
and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; 
day nurseries; pre-school centres; health or 
physical culture studios other than registered 
nurses, but not excluding enrolled nurses, 

(v) The occupation of Enrolled Nurse, 
(w) (i) The industries of animal welfare, animal 

care, animal breeding or animal homes. 
(ii) Veterinary surgeons or veterinary 

nurses employed in veterinary clinics or 
hospitals. 

(iii) Persons employed in animal, marine or 
wild life establishments. 

Provided that no person employed in 
any of the industries or callings men- 
tioned in subclause 4(l)(w) shall be 
eligible for membership if hey are 
persons employed by a public authority, 



persons employed in a clerical capacity, 
or persons employed under and within 
the Public Service Act 1978 as 
amended. 

(2) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed, or who are usually employed: 
(a) By the West Australian Government in the 

Department of Water Supply, Sewerage and 
Drainage and the Metropolitan Water Sup- 
ply, Sewerage and Drainage Board. 

(b) In or in connection with the industries of 
laundries, diycleaning and/or linen repair 
including but not limited to tradesperson 
drycleaners, receivers and despatchers, 
cleaners, repairers, spotters, pressers, hand 
ironers, wet cleaners, steam air-finishers, 
examiners of garments, assemblers of gar- 
ments, sorters of garments, washing machine 
operators and laundry hands throughout the 
state of Western Australia. 

Provided that no person shall be eligible 
for membership by reason only of being 
employed in work of such kind as would if 
he had been so employed on the twenty 
seventh day of October 1992 made him 
eligible for membership of the Transport 
Workers' Union Western Australian Branch, 
Industrial Union of Workers." 

(c) In or in connection with the following 
callings or industries: 

The callings of Bakers (hand or machine), 
Pastrycooks, Confectioners, Apprentices and 
all others engaged in the manufacture, prepa- 
ration, handling or processing of bread, 
pastry and confectionery. 

Provided that no person shall be eligible 
for membership by reason only of being 
employed in work of such kind as would if 
he had been so employed on the sixteenth day 
of August, 1967, have made him eligible for 
membership of any of the following indus- 
trial union of workers, viz:— 

The Transport Workers' Union of Aus- 
tralia, Industrial Union of Workers, 
West Australian Branch; 

The West Australian Shop Assistants 
and Warehouse Employees' Union 
of Workers; 

The Food Preservers' Union of Western 
Australia, Union of Workers. 

(3) In addition to the foregoing, the Union may admit 
to membership any person who is employed, or 
who is usually employed, in any hospital in the 
State of Western Australia other than persons 
being trained as nurses in registered training 
schools or persons who are employed as nurses 
and who are registered or are entitled to be 
registered under the Nurses' Registration Act 
1922, or the Health Act 1911-1923; provided that 
this exclusion shall not be deemed to include 
enrolled nurses or pupils undergoing training as 
enroUed nurses; provided that the word "Hospi- 
tal" shall not be deemed to be a hospital for die 
insane within the meaning of the Lunacy Act 
1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person 
shall be eligible for membership of this Union 
who, except as hereinafter provided, is a member 
or is eligible for membership of any of the 
following Unions: 

The Metropolitan and South-Westem 
Federated Engine Drivers and Fire- 
men's Union of Workers of Western 
Australia; 

Western Australian Amalgamated Soci- 
ety of Carpenters and Joiners' Asso- 
ciation of Workers; 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial 
Union of Workers, Perth; 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial 
Union of Workers (Fremantle 
Branch); 

Amalgamated Engineering Union of 
Workers, Kalgoorlie Branch; 

Eastern Goldfields Federated Engine 
Drivers and Firemen's Union of 
Workers of Western Australia; 

The Federated Engine Drivers and Fire- 
men's Association of Australasia 
West Australian Branch Association 
of Workers; 

Nothing herein contained shall deprive the 
Union of the exclusive right to admit to member- 
ship any person now or hereafter employed as a 
boiler attendant, carpenter, electrician, bricklayer 
or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital 
Employees' Industrial Union of Workers, WA 
Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 

In addition the following persons shall be 
eligible for membership. 

Persons, employed in or in connection with the 
training or care of elderly or mentally, intellectu- 
ally or physically handicapped people other than 
in hospitals or by the State Government. This 
sub-rule shall not extend to nurses registered on 
any register of the Nurses' Board of Western 
Australia, other than enrolled nurses. 

For the purposes of this rule, the term "hospi- 
tal" shall include— 
(a) Establishments which, by virtue of their 

occupants, qualify for the payment of a 
personal care subsidy or are otherwise sub- 
sidised under the provisions of the Aged or 
Disabled Persons Homes Act 1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess Margaret 
Hospital for Children, Sir James Mitchell 
Spastic Centre, N'Gal-a Mothercraft Train- 
ing Centre, The Braille Hospital, Hawkevale, 
Nadezda, Homes of Peace, or other establish- 
ments of the same or like nature as the 
foregoing. 

The provisions of this subrule shall not apply 
to: 
(a) Persons who work in Professional, Adminis- 

trative and Clerical capacities; 
(b) Persons employed in any classification 

which, at the 1st day of July, 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried Offi- 
cers' Association of Western Australia 
(Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, charwoman, usher, door 
keeper, gate keeper, porter, janitor, day or 
night patrolman, security officer, attendant in 
ladies' retiring rooms, and attendant in 
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libraries, art galleries, museums, and car 
parks; the following classifications of per- 
sons employed on the Governor's establish- 
ment, or by a public authority or post- 
secondary education institution, as defined in 
the Industrial Relations Act 1979, other than 
persons employed pursuant to an award to 
which, at 1st January 1989, the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers was a party; 
gardener, gardener's labourer, maintenance 
man (other than tradespersons), maintenance 
labourer, groundsman, power mower opera- 
tor, tractor mower operator, leading hand and 
home economics assistant; the following 
classifications of persons employed in Na- 
tional Parks, Marine Parks, Recreation 
Camps and Zoological Gardens; keeper, 
gardener, gardener's labourer, maintenance 
man, maintenance labourer, groundsman, 
warden, aquarist and ranger, the classifica- 
tion of ranger employed in Parks (other than 
those administered by the Rottnest Island 
Authority, the State Planning Commission or 
by a Local Government Authority). (Pro- 
vided that the term gardener shall include 
horticulturist). 

(b) Provided that no person who would be 
eligible for membership pursuant to subrule 
(4)(a) and who is eligible to be a member of 
an industrial union of workers in accordance 
with the rules of such union as constituted 
and duly registered under the Industrial 
Arbitration Act 1912, as at the first day of 
September, 1932 shall be admitted as a 
member of this Union but a person employed 
in any of the callings mentioned in subrule 
(4)(a) hereof by a contractor engaged in the 
industry or industries in connection with 
which this union is registered shall, notwith- 
standing the foregoing, be eligible for mem- 
bership of this union. 

(5) In addition to the foregoing, the following persons 
shall be eligible for membership: 
(a) Any graduate of a University or College of 

Advanced Education, or Child Care Certifi- 
cate Course or equivalent who— 

(i) holds a certificate, diploma or degree 
specialising in early childhood care 
and/or education; and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent to 
that outlined in paragraph (a) of subrule (5) 
hereof, approved by the Australian Early 
Childhood Association and who is or usually 
is actively engaged in teaching children 
under the age of six years. 

(c) Any teacher who holds a certificate of a 
Tfcachers' Training College approved by the 
Australian Early Childhood Association and 
who is or usually is actively engaged in 
teaching children under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
considered would assist the union to attain its 
objectives. The nomination of such a pro- 
posed member shall be proposed and sec- 
onded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously approved, 
submitted in writing to a general meeting of 
the Union for ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to subrule 

(5) and who is, or who is eligible to be, a 
member of the Independent Schools Salaried 
Officers' Association of Western Australia, 
Industrial Union of Workers, as registered 
with the Western Australian Industrial Com- 
mission shall be eligible to become a member 
of this Union. 

(f) Any person who holds a recognised qualifi- 
cation in early child care and who is or 
usually is actively engaged in the care of 
children under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the Royal 
Australian Nursing Federation (Western 
Australian Branch) Industrial Union of 
Workers, Perth as registered on the 29th 
June, 1973. 

(g) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in administration or supervi- 
sion of services for education or care of 
children under the age of six years. 

(h) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in tutoring or lecturing to 
students of childcare or early childhood 
education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a course 
of early childhood education or in a Child 
Care Certificate Course at an approved 
institution is eligible to become a student 
member. These members shaU not be eligible 
to exercise a vote or to hold office. The 
subscription payable by the student member 
shall be five dollars per annum or such other 
sum as determined by the Executive from 
time to time. 

(j) Any person who, though not usually or 
ordinarily engaged in teaching and/or caring 
for children under the age of six years is a 
qualified person as defined in the foregoing 
subrules relating to union membership with 
an interest in the care and education of young 
children who is not working in an area 
covered industrially by this union is eligible 
to become a complementary member. These 
members shall not be eligible to exercise a 
vote or to hold office. The subscription 
payable by a complementary member shall 
be ten dollars per annum or such other 
amount as is determined by the Executive 
from time to time. 

(6) Together with such other persons whether em- 
ployed in the foregoing industries or not as have 
been appointed officers of the Union. 

Provided further that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the 
meaning of the Industrial Arbitration Act 1979. 

(7) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in any 
capacity in or in connection with: 

(a) Hotels, Motels, Tourist Complexes and/or 
Resorts, Service Flats and/or Apartment 
Houses, Boarding and/or Lodging Houses; 

(b) Casinos (provided that it shall not include 
any persons who are employed or usually 
employed in Casinos and whose major and 
substantial employment is such as to enable 
them to be eligible for membership of the 
Federated Clerks' Union of Australia Indus- 
trial Union of Workers, W.A. Branch); 
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(c) Clubs, Cabarets, Convention Centres, Tav- 
erns, Winehouses, Restaurants, Cafes, Eating 
Houses, Tearooms, Coffee Lounges, Oyster 
Saloons, Ice Cream and Cool Drink Saloons 
provided that it does not include milk bars, 
confection shops and delicatessens. (Pro- 
vided further that it shall not include persons 
employed in food service establishments 
which primarily provide a take away service 
where no alcohol is sold or served except for 
employees of Pizza Hut); 

(d) the preparation and service of food and drink 
wherever consumed by persons employed by 
professional or contract caterers for any 
commercial, social, industrial or other pur- 
pose or function and all persons employed in 
or in connection with canteens, mobile 
canteens, messes, kitchens and catering es- 
tablishments (provided that it shall not 
include any person whose major and substan- 
tial employment is that of a storeperson); 

(e) cleaning and attending to the provision of 
board and lodging or any other form of 
accommodation in camps and staff or work- 
ers' quarters; 

(f) Tfea Attendants, (including those employed 
in Government Departments, Instrumentali- 
ties and Trading Concerns) and persons 
employed by agencies or domestic service 
businesses in the preparation and/or cooking 
of food, the serving of meals and/or light 
refreshments and/or drinks. Provided that no 
persons employed in a retail or wholesale 
establishment shall be eligible to be a 
member pursuant to this sub-rule except 
where employed by a contract caterer. 

Provided that no person shall be eligible to 
become a member of the union pursuant to this 
sub-rule who is employed as a chauffeur, bus 
driver, or whose major and substantial employ- 
ment is the driving of or loading of motor vehicles 
(including mobile food vending vans) or who is 
employed in a classification pursuant to an award 
to which the Federated Clerks Union Industrial 
Union of Workers, WA Branch is a party at 1 May 
1993." 

PROPOSED RULE: 

4. ELIGIBILITY FOR MEMBERSHIP 

(1) The Union shall consist of an unlimited number 
of persons who are employed or who are usually 
employed in or in connection with any of the 
following industries or callings, within the State 
of Western Australia:— 

(a) The manufacture, preparation or processing 
of butter, casein; cheese; ice cream; milk or 
yoghurt. 

(b) The manufacture or preparation of lacquer; 
of white lead; red lead; zinc or any other 
paints; of varnish and of synthetic resins or 
moulding powders (except those used in the 
manufacture of fibrous plaster). 

(c) The manufacture of plastics and fibreglass or 
substitutes therefor (excepting those used in 
the printing industry) or goods (excepting 
furniture) made therefrom or goods (except- 
ing furniture) in the manufacture of which 
plastics or fibreglass or substitutes therefor 
are used; photographic supplies or materials; 
records; films; rolls; tapes; or any such like 
article used for reproducing purposes; floor 
tiles (excluding porcelain, ceramic and ce- 
ment tiles): linoleum; stramit board, wall 
board (excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing or 
treatment of coated abrasives, calico, canvas, 
hessian, jute or stockinet bags; blinds; 
brooms; brushes; candles; cork or cork 
products; cotton, felt or felt products; glycer- 
ine; insulation material including slagwool; 
pyrotechnics; rope; soap; soda; tarpaulins, 
tents; tobacco or tobacco products; twine; 
typewriter ribbons. 

(e) Photography except workers employed in 
motion picture production and film process- 
ing connected therewith. 

(f) Deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled per- 
sons); kindergarten aides; animal welfare 
officers or workers; dancing instructors; 
house mistresses, masters and supervisors 
(excluding teachers—qualified or other- 
wise); domestic staff, groundsmen, gardeners 
and yardmen of convents, denominational 
schools, teachers' residentials, student re- 
sidentials, colleges (excluding agricultural 
college and school hostels); parking atten- 
dants (excluding municipal employees); per- 
sons engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock or 
cotton waste makers; whaif, jetty or ship's 
watchmen; wine saloon employees; wool 
scouring or fellmongery employees. 

(i) The drying and refining of salt; the handling 
of scrap metals; or wrecking or dismantling 
of plant or machinery for scrap salvage; 
reclamation of drums. 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of sad- 
dles, harness of all descriptions for horses 
and other animals, whip thongs, machine 
belting, trunks, portmanteaux and bags, suit 
and attache cases, canvas and leather sporting 
goods, ladies' handbags, wallets and purses 
and all other articles or things made of 
canvas, fibre, leather, plastic, vulcanite or of 
any substitute material for any of the forego- 
ing materials (other than boots, shoes, san- 
dals and slippers). The term making, manu- 
facturing or repairing shall include such 
articles or portion of such articles as are made 
in metal or wood, including metal or wooden 
frames, comers or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufacture 
of bark and other tanning extracts; the 
manufacture of glue, gelatine, agar agar and 
adhesives; the washing or treatment of 
animal hair with tanning, dressing, dyeing or 
other treatment of furs and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, refiners, 
bracelet and bangle makers, stampers, silver- 
smiths, spinners, goldsmiths, gilders, chas- 
ers, engravers; watch, clock, clockwork, 
electric and spring dial clock makers, repair- 
ers, attendants and winders; jewellers' too! 
makers and optical technicians, lapidaries' 
spectacle makers, makers and renovators of 
electroplated ware (when working for jewell- 
ers or watchmakers), metal badge makers, 
jewel case makers, and all persons engaged 
wholly or partly in manufacturing or repair- 
ing jewellery, watches and clocks in any of 
the above branches. 
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(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in the 
foregoing industries in the capacity of clerk, 
storeman, packer, despatch hand, or member 
of the sdes staff shall be eligible for 
membership. 

Provided further that no person employed 
in any of the industries or callings mentioned 
in paragraphs (a)—(m) of this rule shall be 
eligible for membership by reason only of 
being employed in work of such kind as 
would; if he had been so employed on the 
12th day of February, 1957, have made him 
eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union of 
Western Australia. 

Australasian Society of Engineers In- 
dustrial Union of Workers, Western 
Australian Branch 

Transport Workers' Union of Australia, 
Industrial Union of Workers, West- 
em Australian Branch 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australia 

Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

The Breweries and Bottle-Yards Em- 
ployees' Industrial Union of Work- 
ers of Western Australia 

The United Furniture Trades Industrial 
Union of Workers, WA 

The Operative Painters and Decorators 
Union of Australia, Western Austra- 
lian Branch, Union of Workers 

The Food Preservers' Union of Western 
Australia, Union of Workers 

Printing and Kindred Industries Union, 
Western Australian Branch, Indus- 
trial Union of Workers 

The West Australian Shop Assistants 
and Warehouse Employees' Indus- 
trial Union of Workers, Perth 

The West Australian Clothing and Al- 
lied Trades Industrial Union of 
Workers, Perth 

The Civil Service Association of West- 
em Australia Incorporated 

The Plumbers and Gas Fitters Employ- 
ees' Union of Australia, West Aus- 
tralian Branch, Industrial Union of 
Workers 

United Timber Yards, Sawmills and 
Woodworkers Employees' Union of 
Western Australia 

The Boot Trade of Western Australia, 
Union of Workers, Perth 

West Australian Amalgamated Society 
of Railway Employees' Union of 
Workers 

The Royal Australian Nursing Federa- 
tion (Western Australian Branch) 
Industrial Union of Workers, Perth 

AND in addition the Union shall consist of 
an unlimited number of persons who are 
employed by the St John Ambulance Associ- 
ation for the purpose of operating first aid 
and/or ambulance services, and who hold a 
first aid certificate as a necessary condition 
of that employment. 

(n) The artificial fertiliser industry, and/or the 
production of acids for commercial purposes; 
and/or in connection with any bonemill. 

animal manure, phosphate, superphosphate, 
compost, bird manure, fish fertiliser, sea- 
weed, lime or other mineral processing, 
and/or 

(o) Other chemical industries including potash, 
arsenical-compound, alumina, sodium, so- 
dium-sulphate, salt petre, antimony-ore, 
woodmeal, borax, potassium-chloride, pot- 
ash-muriate, potassium-nitrate, ammonium- 
nitrate, golden-sulphide-of-antimony, 
sulphate-of-iron, trisodium-phosphate, didal- 
cic-phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous-acid, 
puritic-acid, lime-sulphur, hypo-sulphite-of- 
soda, limil, caustic-soda, sulphate-of-copper, 
carbon-tetra-chloride, black-hypo, derris- 
products, mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy-chlo- 
ride, carbon-bi-sulphide, nicotine-sulphate, 
copper-sulphate, arsenate of lead, arsenate- 
of-calcium alunite, glauconite, silicia-prod- 
ucts, alkali-chlorites, chlorine, soluble-alkali 
silicates, stannic-chloride, hydrochloric-acid, 
sulphuric-acid, nitric acid, arsenic pentoxide, 
arsenic-acid, phenol-processing, beta- 
naphthol, ammonium-chloride, ammonium- 
sulphate, ether-andethyl-chloride, calcium, 
aluminium and—zinc-sterrates, phthallican- 
hydride, sodium-bi-sulphite, sodium arse- 
nate, lactic-acid, sulphanilamide, phosphate- 
compounds, sulphur dioxide, carbon-di- 
oxide, carbolic-acid, formaldehyde, fungi- 
cides, insecticides, veterinary medicines, 
synthetic hormones, solvents, power alcohol, 
alkali, synthetic ammonia, bleaching powder 
or liquid, liquid cattle dips, stock-licks, 
marking fluid, speddo, milk oil fluid, brand- 
ing liquid, tricalos, stock food, itch fluid, foot 
rot paste, blowfly repellant, molasses, manu- 
facture or processing, but excluding pharma- 
ceutical or food processing works, in West- 
em Australia, excluding that portion of the 
State comprised within the Kimberley Land 
Division. 

Provided that no person employed in any 
of the industries mentioned in paragraphs (n) 
and (o) of this Rule shall be eligible for 
membership if he is eligible to be a member 
of the— 

(i) Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

(ii) Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of 
Workers 

(iii) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers; or 

(iv) Any other Union registered under the 
provisions of the Industrial Arbitration 
Act 1979 in accordance with the Con- 
stitution of any such Union as registered 
on the 8th day of May, 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides. 
(r) Assistants employed by the Public Health 

Department in community health work. 
(s) Persons employed by the Slow Learning 

Children's Group of Western Australia (Inc.) 
in the calling of the training and care of 
intellectually or physically handicapped peo- 
ple as represented by the classifications of 
Cottage Parent or Social Trainer or similar 
classifications however called. 
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(t) Persons employed in community health work 
by non-Government Aboriginal Agencies 
other than persons who work in a profes- 
sional, administrative or clerical capacity, 
and other than registered nurses, but not 
excluding enrolled nurses. 

(u) Persons employed in child minding centres; 
day nurseries; pre-school centres; health or 
physical culture studios other than registered 
nurses, but not excluding enrolled nurses. 

(v) The occupation of Enrolled Nurse, 
(w) (i) The industries of animal welfare, animal 

care, animal breeding or animal homes. 
(ii) Veterinary surgeons or veterinary 

nurses employed in veterinary clinics or 
hospitals. 

(iii) Persons employed in animal, marine or 
wild life establishments. 

Provided that no person employed in 
any of the industries or callings men- 
tioned in subclause 4(l)(w) shall be 
eligible for membership if hey are 
persons employed by a public authority, 
persons employed in a clerical capacity, 
or persons employed under and within 
the Public Service Act 1978 as 
amended. 

(2) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed, or who are usually employed: 

(a) By the West Australian Government in the 
Department of Water Supply, Sewerage and 
Drainage and the Metropolitan Water Sup- 
ply, Sewerage and Drainage Board. 

(b) In or in connection with the industries of 
laundries, drycleaning and/or linen repair 
including but not limited to tradesperson 
diycleaners, receivers and despatchers, 
cleaners, repairers, spotters, pressers, hand 
ironers, wet cleaners, steam air-finishers, 
examiners of garments, assemblers of gar- 
ments, sorters of garments, washing machine 
operators and laundry hands throughout the 
state of Western Australia. 

Provided that no person shall be eligible 
for membership by reason only of being 
employed in work of such kind as would if 
he had been so employed on the twenty 
seventh day of October 1992 made him 
eligible for membership of the Transport 
Workers' Union Western Australian Branch, 
Industrial Union of Workers." 

(c) In or in connection with the following 
callings or industries; 

The callings of Bakers (hand or machine), 
Pastrycooks, Confectioners, Apprentices and 
all others engaged in the manufacture, prepa- 
ration, handling or processing of bread, 
pastry and confectionery. 

Provided that no person shall be eligible 
for membership by reason only of being 
employed in work of such kind as would if 
he had been so employed on the sixteenth day 
of August, 1967, have made him eligible for 
membership of any of the following indus- 
trial union of workers, viz:— 

The Transport Workers' Union of Aus- 
tralia, Industrial Union of Workers, 
West Australian Branch; 

The West Australian Shop Assistants 
and Warehouse Employees' Union 
of Workers; 

The Food Preservers' Union of Western 
Australia, Union of Workers. 

(3) In addition to the foregoing, the Union may admit 
to membership any person who is employed, or 
who is usually employed, in any hospital in the 
State of Western Australia other than persons 
being trained as nurses in registered training 
schools or persons who are employed as nurses 
and who are registered or are entitled to be 
registered under the Nurses' Registration Act 
1922, or the Health Act 1911-1923; provided that 
this exclusion shall not be deemed to include 
enrolled nurses or pupils undergoing training as 
enrolled nurses; provided that the word "Hospi- 
tal" shall not be deemed to be a hospital for the 
insane within the meaning of the Lunacy Act 
1901-1920 so far as nurses (attendants) are 
concerned and provided further that no person 
shall be eligible for membership of this Union 
who, except as hereinafter provided, is a member 
or is eligible for membership of any of the 
following Unions: 

The Metropolitan and South-Western Feder- 
ated Engine Drivers and Firemen's Union 
of Workers of Western Australia; 

Western Australian Amalgamated Society of 
Carpenters and Joiners' Association of 
Workers; 

The West Australian Plumbers and Sheet 
Metal Workers' Industrial Union of 
Workers, Perth; 

The West Australian Plumbers and Sheet 
Metal Workers' Industrial Union of 
Workers (Fremantle Branch); 

Amalgamated Engineering Union of Work- 
ers, Kalgoorlie Branch; 

Eastern Goldfields Federated Engine Drivers 
and Firemen's Union of Workers of 
Western Australia; 

The Federated Engine Drivers and Firemen's 
Association of Australasia West Austra- 
lian Branch Association of Workers; 

Nothing herein contained shall deprive the 
Union of the exclusive right to admit to member- 
ship any person now or hereafter employed as a 
boiler attendant, carpenter, electrician, bricklayer 
or plumber at any hospital at which at the 1st 
September, 1947 any member of the Hospital 
Employees' Industrial Union of Workers, WA 
Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 

In addition the following persons shall be 
eligible for membership. 

Persons, employed in or in connection with the 
training or care of elderly or mentally, intellectu- 
ally or physically handicapped people other than 
in hospitals or by the State Government. This 
sub-rule shall not extend to nurses registered on 
any register of the Nurses' Board of Western 
Australia, other than enrolled nurses. 

For the purposes of this rule, the term "hospi- 
tal" shall include— 

(a) Establishments which, by virtue of their 
occupants, qualify for the payment of a 
personal care subsidy or are otherwise sub- 
sidised under the provisions of the Aged or 
Disabled Persons Homes Act 1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess Margaret 
Hospital for Children, Sir James Mitchell 
Spastic Centre, N'Gal-a Mothercraft Train- 
ing Centre, The Braille Hospital, Hawkevale, 
Nadezda, Homes of Peace, or other establish- 
ments of the same or like nature as the 
foregoing. 
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The provisions of this subrule shall not 
apply to: 

(a) Persons who work in Professional, Adminis- 
trative and Clerical capacities; 

(b) Persons employed in any classification 
which, at the 1st day of July, 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried Offi- 
cers' Association of Western Australia 
(Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, charwoman, usher, door 
keeper, gate keeper, porter, janitor, day or 
night patrolman, security officer, attendant in 
ladies' retiring rooms, and attendant in 
libraries, art galleries, museums, and car 
parks; the following classifications of per- 
sons employed on the Governor's establish- 
ment, or by a public authority or post- 
secondary education institution, as defined in 
the Industrial Relations Act 1979, other than 
persons employed pursuant to an award to 
which, at 1st January 1989, the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers was a party; 
gardener, gardener's labourer, maintenance 
man (other than tradespersons), maintenance 
labourer, groundsman, power mower opera- 
tor, tractor mower operator, leading hand and 
home economics assistant; the following 
classifications of persons employed in Na- 
tional Parks, Marine Parks, Recreation 
Camps and Zoological Gardens; keeper, 
gardener, gardener's labourer, maintenance 
man, maintenance labourer, groundsman, 
warden, aquarist and ranger; the classifica- 
tion of ranger employed in Parks (other than 
those administered by the Rottnest Island 
Authority, the State Planning Commission or 
by a Local Government Authority). (Pro- 
vided that the term gardener shall include 
horticulturist). 

(b) Provided that no person who would be 
eligible for membership pursuant to subrule 
(4)(a) and who is eligible to be a member of 
an industrial union of workers in accordance 
with the rules of such union as constituted 
and duly registered under the Industrial 
Arbitration Act 1912, as at the first day of 
September, 1932 shall be admitted as a 
member of this Union but a person employed 
in any of the callings mentioned in subrule 
(4)(a) hereof by a contractor engaged in the 
industry or industries in connection with 
which this union is registered shall, notwith- 
standing the foregoing, be eligible for mem- 
bership of this union. 

(5) In addition to the foregoing, the following persons 
shall be eligible for membership: 

(a) Any graduate of a University or College of 
Advanced Education, or Child Care Certifi- 
cate Course or equivalent who— 

(i) holds a certificate, diploma or degree 
specialising in early childhood care 
and/or education; and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent to 
that outlined in paragraph (a) of subrule (5) 
hereof, approved by the Australian Early 
Childhood Association and who is or usually 

is actively engaged in teaching children 
under the age of six years. 

(c) Any teacher who holds a certificate of a 
Teachers' Training College approved by the 
Australian Early Childhood Association and 
who is or usually is actively engaged in 
teaching children under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
considered would assist the union to attain its 
objectives. The nomination of such a pro- 
posed member shall be proposed and sec- 
onded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously approved, 
submitted in writing to a general meeting of 
the Union for ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to subrule 
(5) and who is, or who is eligible to be, a 
member of the Independent Schools Salaried 
Officers' Association of Western Australia, 
Industrial Union of Workers, as registered 
with the Western Australian Industrial Com- 
mission shall be eligible to become a member 
of this Union. 

(f) Any person who holds a recognised qualifi- 
cation in early child care and who is or 
usually is actively engaged in the care of 
children under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the Royal 
Australian Nursing Federation (Western 
Australian Branch) Industrial Union of 
Workers, Perth as registered on the 29th 
June, 1973. 

(g) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—(f) of subrule (5) hereof who is or is 
usually engaged in administration or supervi- 
sion of services for education or care of 
children under the age of six years. 

(h) Any graduate with early childhood education 
qualifications as specified in paragraphs 
(a)—-(f) of subrule (5) hereof who is or is 
usually engaged in tutoring or lecturing to 
students of childcare or early childhood 
education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a course 
of early childhood education or in a Child 
Care Certificate Course at an approved 
institution is eligible to become a student 
member. These members shall not be eligible 
to exercise a vote or to hold office. The 
subscription payable by the student member 
shall be five dollars per annum or such other 
sum as determined by the Executive from 
time to time. 

(j) Any person who, though not usually or 
ordinarily engaged in teaching and/or caring 
for chUdren under the age of six years is a 
qualified person as defined in the foregoing 
subrules relating to union membership with 
an interest in the care and education of young 
children who is not working in an area 
covered industrially by this union is eligible 
to become a complementary member. These 
members shall not be eligible to exercise a 
vote or to hold office. 

The subscription payable by a complemen- 
tary member shall be ten dollars per annum 
or such other amount as is determined by the 
Executive from time to time. 
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(6) Together with such other persons whether em- 
ployed in the foregoing industries or not as have 
been appointed officers of the Union. 

(7) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in any 
capacity in or in connection with: 
(a) Hotels, Motels, Tourist Complexes and/or 

Resorts, Service Flats and/or Apartment 
Houses, Boarding and/or Lodging Houses; 

(b) Casinos (provided that it shall not include 
any persons who are employed or usually 
employed in Casinos and whose major and 
substantial employment is such as to enable 
them to be eligible for membership of the 
Federated Clerics' Union of Australia Indus- 
trial Union of Workers, W.A. Branch); 

(c) Clubs, Cabarets, Convention Centres, Tav- 
erns, Winehouses, Restaurants, Cafes, Eating 
Houses, Tfearooms, Coffee Lounges, Oyster 
Saloons, Ice Cream and Cool Drink Saloons 
provided that it does not include milk bars, 
confection shops and delicatessens. (Pro- 
vided further that it shall not include persons 
employed in food service establishments 
which primarily provide a take away service 
where no alcohol is sold or served except for 
employees of Pizza Hut); 

(d) the preparation and service of food and drink 
wherever consumed by persons employed by 
professional or contract caterers for any 
commercial, social, industrial or other pur- 
pose or function and all persons employed in 
or in connection with canteens, mobile 
canteens, messes, kitchens and catering es- 
tablishments (provided that it shall not 
include any person whose major and substan- 
tial employment is that of a storeperson); 

(e) cleaning and attending to the provision of 
board and lodging or any other form of 

accommodation in camps and staff or work- 
ers' quarters; 

(f) Ifea Attendants, (including those employed 
in Government Departments, Instrumentali- 
ties and Trading Concerns) and persons 
employed by agencies or domestic service 
businesses in the preparation and/or cooking 
of food, the serving of meals and/or light 
refreshments and/or drinks. Provided that no 
persons employed in a retail or wholesale 
establishment shall be eligible to be a 
member pursuant to this sub-rule except 
where employed by a contract caterer. 

Provided that no person shall be eligible 
to become a member of the union pursuant 
to this sub-rule who is employed as a 
chauffeur, bus driver, or whose major and 
substantial employment is the driving of or 
loading of motor vehicles (including mobile 
food vending vans) or who is employed in a 
classification pursuant to an award to which 
the Federated Clerks Union Industrial Union 
of Workers, WA Branch is a party at 1 May 
1993." 

This matter has been listed before the Full Bench on the 
3rd August 1994. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at may office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing anotice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

TJ. POPE, 
Deputy Registrar. 

27th May 1994. 
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ANNUAL REPORT OF THE CHIEF COMMISSIONER- 
AWARDS/AGREEMENTS—APPLICATION FOR— 

Austotel Management Clerical Employees (TASK) Agreement 1994 No. AG73 of 1993—^Registered  
Bradken Perth, Western Australian Machineshop (Enterprise Bargaining) Agreement No. AG69 of 1993—Registered  
Bridge House - Salvation Army Agreement No. AG52 of 1993—Registered  
Brownbuilt Metalux Enterprise Bargaining Agreement No. AG34 of 1994—Registered  
Burswood Resort Casino Employees' Industrial Agreement 1993 No. AG85 of 1993—^Registered  
Buttercup Bakeries (Malaga) Enterprise Agreement 1993 No. AG93 of 1993—Registered  
City of Perth Combined Trades Area Enterprise Agreement No. AG44 of 1994—Registered  
The Cleanaway Technical Services Forrestdale Enterprise Bargaining Agreement 1994 No. AG32 of 1994—-Registered  
CSR Ltd Gyprock Bradford Welshpool Enterprise Bargaining Agreement 1993 No. AG77 of 1993—^Registered  
Department of Transport (Marine and Harbours) Construction & Maintenance Enterprise Agreement 1994 No. AG91 of 1993— 

Registered  
Design Ceilings Industrial Agreement No. AG9 of 1994—^Registered  
Enterprise Bargaining Agreement - Renewal Agreement No. AG94 of 1993—^Registered  
Enterprise Bargaining Agreement - Renewal Agreement No. RGB AG1 of 1993—^Registered  
Fremantle Port Authority Administrative Agreement 1993 No. AG78 of 1993—^Registered  
Gadsen Rheem (W.A.) Enterprise Agreement No. AG14 of 1994—^Registered  
Gascoyne Trading Workshop Enterprise Bargaining Agreement 1994 No. AG89 of 1993—Registered  
Grain Handling (Maintenance Workers) Enterprise Agreement 1994 No. AGS of 1994—Registered  
Grant Electrical Industries Pty Ltd Enterprise Bargaining Agreement No. AG60 of 1993—^Registered  
Greenbushes Mine Maintenance (Enterprise Bargaining) Agreement 1993 No. AG51 of 1993—^Registered  
Hardie Iplex Pipeline Systems - Osbome Park (Enterprise Bargaining) Agreement 1993 No. AG84 of 1993—^Registered  
Health Care Services (ftivate Contractors) Award Application No. A7 of 1991—Directions Issued  
Inghams Enterprise Storemen's Agreement 1994 No. AG22 of 1994—^Registered  
K Mart Armadale Rostering Agreement 1994 No. AG31 of 1994—Registered  
Kone Elevators (Australia) Pty Limited Enterprise Bargaining Agreement 1993 No. AG11 of 1994—Registered  
KSE Steel Team Enterprise Bargaining Agreement No. AG83 of 1993—^Registered  
Masters and Deckhands (Passenger Ferries, Launches and Barges) (Fremantle Launch and Tug Company Pty Ltd) Award 1993 No. 

A7 of 1993  
National Castings Pty Ltd - Perth Works - Enterprise Agreement 1994 No. AG20 of 1994—^Registered  
Noodles Australia Pty Ltd, Palmyra, Western Australia (Enterprise Bargaining) Consent Agreement No. AG24 of 1994— 

Discontinued  
NS Komatsu Perth (Service Department) Enterprise Agreement 1993 No. AG3 of 1994—Registered  
P&O Towage Services Small Craft Crews Enterprise Agreement 1993 No. AG88 of 1993—^Registered  
Peters (WA) Limited (Balcatta Operations) Enterprise Agreement 1993 No. AG30 of 1994—^Registered  
Pilkington (Australia) Operations Ltd, Myaree Enterprise Agreement 1993 No. AG90 of 1993—Registered  
Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise Bargaining) Agreement 1994 No. AG28 of 1994—Registered  
Pioneer Concrete (WA) Pty Ltd Byford Quarry (Enterprise Bargaining) Agreement 1994 No. AG15 of 1994—Registered  
Port Hedland Port Authority Port Marine Officers Industrial Agreement 1993 No. AG92 of 1993—^Registered  
Printing (Community Newspaper Group) (Enterprise Bargaining) Agreement 1993 No. AG65 of 1993—Registered  
Printing State Award 1990 No. A6 of 1990—Discontinued  
The Readymix Gosnells Quarry and Central Workshops (Enterprise Bargaining) Consent Agreement 1994 No. AG19 of 1994— 

Registered  
The Readymix Gosnells Transport, Sand and Limestone (Enterprise Bargaining) Consent Agreement 1994 No. AG18 of 1994— 

Registered  
The Readymix Metropolitan Concrete (Enterprise Bargaining) Consent Agreement 1993 No. AG87 of 1993—^Registered  
The Royal Automobile Club of WA (Incorporated) Enterprise Bargaining Agreement (1992 - 1996), No. AG26 of 1994— 

Registered  
St. John of God Hospital Murdoch Caregiver Agreement 1994 No. AG86 of 1993—Registered  
Telfer Gold Mine Enterprise Agreement 1993 No. AG2 of 1994—Registered    
Tubemakers K win ana Pips Plant Joint Enterprise Development Agreement No. AG21 of 1994—Registered  
Turbine Components Australia Pty Ltd Redundancy Agreement No. AG29 of 1994—^Registered  
United Construction AlcoaKwinana Core Crew Enterprise Agreement 1993 No. AG75 of 1993—Registered  
United Construction Alcoa Pinjarra Core Crew Enterprise Agreement 1993 No. 74 of 1993—Registered  
United Construction Argyle Maintenance Core Crew Enterprise Agreement 1993 No. AG76 of 1993—Registered  
United Construction CBH Project (Geraldton) Enterprise Agreement 1993 No. AG81 of 1993—^Registered—Correction Issued  
United Construction CBH Project (Geraldton) Enterprise Agreement 1994 No. C545 of 1993  
United Construction HIsmelt Maintenance Core Crew Enterprise Agreement 1994 No. AG23 of 1994—^Registered  
W.A. Ceiling Industries Industrial Agreement No. AGIO of 1994—Registered  
W.A. Rewind Company (Western Australia) Training and Skills Program (TASK) Agreement 1994 No. AG13 of 1994—Registered- 
Water Authority of Western Australia (Enterprise Bargaining) Agreement—1993 No. AG80 of 1993—^Registered  
Wesfarmers Wool Store Operation Employees Enterprise Agreement 1994 No. AG6 of 1994—Registered  
West Australian Newspapers Christmas Agreement 1993 No. AG82 of 1993—^Registered  
Weston Milling (WA) Transport Workers Productivity Bargaining Agreement No. AG001 of 1994—^Registered  
WesTrac Equipment (Service Department) Enterprise Bargaining Agreement 1994 No. AG4 of 1994—Registered  

AWARDS/AGREEMENTS—APPLICATION FOR VARIATION OF—NO VARIATION RESULTING— 
The A.W.U. - (Government) Harbour Construction and Maintenance Award 1965 No. 24 A of 1965  
The Aboriginal Police Aides Award No. R31 of 1979  
Aged and Disabled Persons Hostels Award, 1987 No. A6 of 1987  
Breadcarters' (Metropolitan) Award No. 35 of 1963   
Clerks' (Accountants' Employees) Award 1984 No. A8 of 1982  
Clerks' (Bailiffs' Employees) Award 1978 No. R19 of 1976  
Clerks (Commercial Radio and Television Broadcasters) Award 1970 No. 14C of 1968  
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972  
Clerks' (Control Room Operators) Award 1984 No. A14 of 1981  
Clerks' (Credit and Finance Establishments) Award No. 16 of 1952  
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award No. 47 of 1948 "".I""""""""— 
Clerics' (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977 —————————————————.... 
Clerks' (Racing Industry - Betting) Award 1978 No. R22 of 1977  
Clerks' (Taxi Services) Award of 1970 No. 14B of 1968   
Clerks (Timber) Award No. 61 of 1947  
Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947  
Club Workers' Award, 1976 No. 12 of 1976    
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CUMULATIVE CONTENTS—continued 
Page 

AWARDS/AGREEMENTS—APPLICATION FOR VARIATION OF—NO VARIATION RESULTING—continued 
Department for Community Services (Family Resource Workers, Welfare Assistants and Parent Helpers) Award 1990 No. PSA A1 

of 1989  
Department for Commtmity Welfare Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977  
Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. S of 1983  
Government Engineering and Building Trades Foremen and Sub Foremen Award No. 15 of 1973  
Government Officers Salaries, Allowances and Conditions Award 1989 No. PSA A3 of 1989  
Government Officers (Social Trainers) Award 1988 No. PSA A20 of 1985  
Government Officers (State Government Insurance Commission) Award, 1987 No. PSA A21 of 1986  
Hospital Workers' (Government) Award No. 21 of 1966  
Hotel and Tavern Workers' Award, 1978 No. R31 of 1977  
Motel, Hostel, Service Flats and Boarding House Workers' Award 1976 No. 29 of 1974  
Parliamentary Employees Award 1989 Nos. A15 of 1987, A4 of 1988, A7 of 1988 and A7 of 1989  
Plastic Manufacturing Award 1977 No. 5 of 1977  
The Police Award 1965 No. 2 of 1966  
Police Cadets' Award No. R7 of 1976  
Restaurant, Tearoom and Catering Workers' Award, 1979 No. R48 of 1978  
Shark Bay Salt and Gypsum (Production and Rrocessing) Useless Loop Award 1989 No. A15 of 1988  
Transport Workers' (General) Award No. 10 of 1961  

AWARDS/AGREEMENTS—CONSOLIDATION BY REGISTRAR- 
BP Fremantle Ltd Oil Bunkering Award 1992 No. A20 of 1981  
Crothall Hospital Services (W.A) Pty Ltd Award No. A3 of 1987  
Cultural Centre Award 1987 No. A28 of 1988  
Engineering (Government Printing Office) Award 1986 No. 12 of 1984  
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978 
Gate, Fence and Frames Manufacturing Award No. 24 of 1971  
Government Officers (Social Trainers) Award 1988 No. PSA A20 of 1985  
Health Care Industry (Private) Superannuation Award 1987 No. A8 of 1988... 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970  
Hospital Salaried Officers (Cerebral Palsy) Award 1978 No. R37 of 1976  
Hospital Salaried Officers (Red Cross Blood Transfusion Service) Award 1978 No. R17 of 1974  
Hospital Salaried Officers (Red Cross Social Work Service) Award 1978 No. R 17A of 1974  
Hospital Salaried Officers (Silver Chain) Award, 1980 No. R38 of 1978  
Industrial Spraypainting and Sandblasting Award 1981 No. A33 of 1987  
The Iron Ore Production and Processing (Goldsworthy Mining Limited) Award 1981, No. A43 of ^Si- 
Laundry Workers' Award, 1981 No. A29 of 1981  
Licensed Establishments (Retail and Wholesale) Award 1979 No. R23 of 1977  
Meat Industry (Western Australian Lamb Marketing Board) Award, 1981 No. A37 of 1981  
Mental Health Rehabilitation Assistants Award, 1965 No. 36 of 1965  
Mineral Earths Employees' Award No. 9 of 1975  
Mooring Services (Cape Cuvier) Award, 1982 No. 13 of 1981  
Nickel Mining and Processing Award, 1975 No. 18 of 1975  
Nickel Refining Award, 1971 No. 6 of 1971  
Nickel Smelting (Western Mining Coiporation Limited) Award, 1972 No. 18 of 1972  
Nurses (Doctors Surgeries) Award 1977 No. 44 of 1976  
Nurses (Royal Flying Doctor Service) Award No. A18 of 1982  
Paint and Vamish Makers' Award No. 22 of 1957  
Nurses' (Independent Schools) Award No. 21B of 1962  
Permanent Building Societies (Administrative and Clerical Officers) Award, 1975 No. 26 of 1975  
Printing Award No. 9 of 1969  
The Rock Lobster and Prawn Processing Award 1978 No. R24 of 1977  
Sheet Metal Workers (Government) Award 1973 No. 31 of 1973  
Social Trainers (Nulsen Haven) Award No. A11 of 1985  
Storemen's Rapid Metal Developments (Aust) Pty Ltd Award 1982 No. A44 of 1982  
Supermarkets and Chain Stores (Western Australian) Warehouse Award 1982 No. A26 of 1982  
Supported Employees Industry Award No. A1 of 1988  
Teachers' Aides' Award, 1979 No. R4 of 1979  
Teachers' Aides' (Independent Schools) Award 1988 No. A27 of 1987    
Teachers' (Kindergartens) Award 1964 No. 22 of 1963  
Telfer Gold Mine (Production and Maintenance Employees') Award 1987 No. A9 of 1987  
Tin and Associated Minerals Mining and Processing Industiy Award No. 14 of 1971  
Transport Workers' (North West Passenger Vehicles) Award, 1988 No. A19 of 1987  
Ward Assistants (Mental Health Services) Award 1966 No. 35 of 1966  
Wool Scouring and Fellmongery Industry Award No. 32 of 1959  

AWARDS/AGREEMENTS—CONSOLIDATION OF— 
Kalgoorlie Consolidated Gold Mines Pty Ltd (Wages and Classifications) Award 1993 No. A1(A) of 1992.. 

AWARDS/AGREEMENTS—INTERPRETATION OF— 
Public Service Allowances (Fisheries and Wildlife Officers) Award 1990 No. PSA A5 of 1986  

AWARDS/AGREEMENTS—VARIATION OF— 
A.F.C.C . - B.T.A. Site Allowance Agreement (Building Industry) No. AG3 of 1991  
A.W.U. Gold (Mining and Processing) Award 1993 No. A1 of 1992  
A.W.U. - (Government) Forestry Award 1965—No. 24 B of 1965  
A.W.U. - (Government) Harbour Construction and Maintenance Award 1965 No. 24 A of 1965  
A.W.U. - (Government) Survey Award 1965 No. 24 C of 1965  
A.W.U. — Government Construction and Maintenance Award 1965 No. 24 of 1965  
A.W.U. - Government Foreman Construction and Maintenance Award 1967 No. 24 F of 1965  
A.W.U. - Vermin, Pest and Weed Extermination and Control Award 1967 No. 24 E of 1965  
Aboriginal Medical Service Employees' Award, No. A26 of 1987  
Aerated Water and Cordial Manufacturing Industry Award 1975 No. 10 of 1975  
Aged and Disabled Persons Hostels Award, 1987 No. A6 of 1987  
Air Conditioning and Refrigeration Industiy (Construction and Servicing) Award No. R10 of 1979 198, 
Alcoa Long Service Leave Conditions Award 1980, No. A12 of 1980  
Aluminium Fabrication Industry Trainceship Agreement No. AG21 of 1988  
Aluminium Finishing Trainceship Agreement No. AG13 of 1988  
Ambulance Service Communication Centre Employees Award 1991 No. A4 of 1991  
Ambulance Service Employees' Award, 1969 No. 50 of 1968  
Animal Welfare Industry Award No. 8 of 1968  
Argyle Diamond Mines Production Award 1985 Nos. A28 and A32 of 1984  
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Artworkers Award No. A30 of 1987  
Asbestos Jointings Industry Award 1967 No. 7 of 1967  
Asbestos Spraying Workers' Award No. 30 of 1963  
Automotive Dismantler Youth Traineeship Agreement, No. AG3 of 1990  
The B.P. Refinery (Kwinana) Construction, Mining and Energy Workers Union Award 1980 No. A2 of 1981 
Bag, Sack and Textile Award No. 3 of 1960 198 901 
Bakers' (Country) Award No. R18 of 1977 60?' 902 
Bakers' (Metropolitan) Award No. A13 of 1987 !.!!!!!!!!!" 198, 264, S85| 609' 903 
Bespoke Bootmakers' and Repairers' Award No. 4 of 1946 """I!"""    ' 198 
BHP-Utah Minerals International Cadjebut Production Award 1989 No. All of 1989 198 
BP Refinery (Kwinana) (Security Officers') Award, 1978 No. R56 of 1978 198 
Breadcarters (Country) Award, 1976 No. 17 of 1975 198 610 
Breadcarters' (Metropolitan) Award No. 35 of 1963  ^198 585* 611 
Brewery Craftsmen Agreement, 1979 No. C 368A of 1979 ' 198 
Brewery Laboratory Employees Award 1983 No. A8 of 1983 II""!"!"""!!]""" 198 
Brewing Industry Award 1993 No. A5 of 1993 1.!!]!!!!!!!!!!!!!!!!!!!!!!!!! 198 
Brick Manufacturing Award 1979 No. R19 of 1979 !!!.]!]]!!!!!!!!!]]!!!!]!!!! 198 611 
Brushmakcrs' Award No. 30 of 1959 !..!]]!!!!!!!!!!!]]]]!!!!!!! 198* 903 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968 No. 20 of 1968 !]].]]]!!!!!!! ' 198 
Building Materials Manufacture (CSR Limited - Welshpool Works) Award, 1982 No. A10 of 1982 ]  198 224 
Building Trades Award 1968 No. 31 of 1966 !.!!!!!!!!!!!!!!!! 198,240 1512 
Building Trades (Construction) Award 1987 No. R14 of 1978 198, 249, 251,370, 667,904,989 1512 ISSl' 1585 
Building Trades (Fremantle Port Authority) Award, 1968 No. 31B of 1966 ] ' jgg 552 
Building Trades (Goldmining Industry) Award Nos. 29 and 32 of 1965 and 4 of 1966 ].]]]]]] ' 193 
Building Trades (Government) Award 1968 No. 31A of 1966 !...!!!!!!!! 198 265 552 
Burswood Hotel (Maintenance Employees') Award 1990 No. A6 of 1989(R) !!.!!!!!!!!]!!.. ' 198 
Burswood Island Resort (Maintenance Employees') Award No. A22 of 1986 ].]]] 198 
Burswood Island Resort Employees Award Nos. A23 of 1985 and A25 of 1985 !....]!!]]!!!!! 72,140,198 
Burswood Resort Casino (Theatrical Employees) Award No. A10 of 1991  ' '193 
Can Manufacturing (Production and Maintenance - Amalgamated Industries Pty Ltd) Award 1985 No. A4 of 1985 !!!!!!!!!!! 198 
Car Radio Installer (Car Radio Installation Industry, Australian Traineeship) Industrial Agreement No. AG13 of 1987  198 
Cargill Australia Limited - Salt Production and Processing Award 1988 No. A34 of 1988  198 909 
Case and Box Makers' Award, 1952 No. 48 of 1951 1!!!!!]]]! ' 198 
Catering Employees and Tea Attendants (Government) Award 1982 No. A34 of 1981 1,141,198, 552 
Catering Employees (Nationwide Food Service) Award 1990 No. A31 of 1981 ].. ' '193 
Catering Employees' (North West Shelf Project) Long Service Leave Conditions Award 1991 No. AS of 1991  198 
Catering Workers' (Fast Food Operations, Catering and Restaurant) Agreement, 1979 No. AG23 of 1979  198 
Catering Workers' (North Rankin A) Long Service Leave Conditions Award No. A40 of 1987  198 
Catering Workers' (Racecourse, Show and Sporting Grounds) Agreement, 1976 No. AG47 of 1976  198 
Cement and Lime Employees' (Swan Portland Cement Limited) Award No. A26 of 1988(R)  198 
Cement Tile Manufacturing Award No 3 of 1966  198 513 
Cement Workers' Award, 1975 No. 10 of 1967    ' igg 
Cereal Processing, Extracting and Manufacturing Award No. 26 of 1970  198 
Charcoal Iron and Steel Industry Award No. 24 of 1960 !!!.!!!!!!!! 198 
Child Care Centres (Pro-School Teachers') Award 1983 No. A3 of 1983  198,914 
Child Care (Lady Gowrie Child Centre) Award No. A3 of 1984 19gi 277,1266 
Child Care (Out of School Care - Playleaders) Award No. A13 of 1984  ' 198,914 
Child Care (Subsidised Centres) Award No. A26 of 1985 ]..]!!!]! 198' 915 
Children's Services Consent Award, 1984 No. A1 of 1985 19gj 916,1015 
Children's Services (Private) Award No. A10 of 1990  ' jgg 917 
Cleaners and Caretakers Award, 1969 No. 12 of 1969   ] jgg] gj4 
Cleaners and Caretakers (Car and Caravan Parks) Award 1975 No. 5 of 1975 !!]].!!!!!!!! 198] 614 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 19g> 552] 918 
Cleaners and Caretakers (Metropolitan Market Trust) Agreement, 1967 No. AG9 of 1967  l] 193] 552 
Clerks' (Accountants Office Australian Traineeships) Industrial Agreement No. AG24 of 1987 !.!]].!!!!!!. ' 198 
Clerks' (Accountants' Employees) Award 1984 No. A8 of 1982 !.!!!!!!!!!! 198,1267 
Clerks' (Accounting Assistant Australian Traineeships) Industrial Agreement No. AG27 of 1987 !..!!!!!!!!!!!!!!!! ' 198 
Clerks' (Bailiffs' Employees) Award 1978 No. R19 of 1976  198,1268 
Clerks'(Commercial Industries Australian Traineeships) Industrial Agreancnt No. AGTof 1987  ' 198 
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement No. AG9 of 1987  198 
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement No. AG18 of 1987  198 
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement No. AG19 of 1987  198 
Clerks' (Commercial Industries Australian Traineeships) Industrial Agreement No. AG20 of 1987  198 
Clerics (Commercial Radio and Television Broadcasters) Award of 1970 No. 14C of 1968  1268 
Clerks' (Commercial, Retail, Wholesale, Hotels and Motel Clerical Industrial Traineeships) Agreement No. AG7 of 1988  198 
Clerks^ (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AGS of 1988  198 
Clerks' (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AGIO of 1988  198 
Cierks' (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG18 of 1988  198 
Clerks' (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG19 of 1988  198 
Clerks' (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG20 of 1988  198 
Clerks' (Commercial, Retail, Wholesale, Hotels and Motels Clerical Industrial Traineeships) Agreement No. AG22 of 1988  198 
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972  198 1269 
Clerks' (Commercial, Sociai and Professional Services) Award Industrial Agreement No. AG25 of 1987  ' 198 
Clerks' (Commercial, Social and Professional Services) Award Industrial Agreement No. AG28 of 1987 !!!!!!!!!!!!!!! 198 
Clerks^ (Commercial, Social and Professional Services) Award Industrial Agreement No. AG30 of 1987 !...!!!!!!! 198 
Clerks' (Commercial, Social and Professional Services) Award Industrial Agreement No. AG4 of 1988 !!!!!!!!!!!!!!!!!! 198 
Clerks' (Control Room Operators) Award 1984 No. A14 of 1981 !]!!!!!!!!!!!!!!!!!!!!!!]!!!!!!!!]]!!!!!!!! 198 1269 
Clerks' (Credit and Finance Establishments) Award No. 16 of 1952 !!]!!!!!!!]!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 198' 1270 
Clerks' (Customs and/or Shipping and/or Forwarding Agents) Award No. 47 of 1948    tog' 1970 
Clerks' (Grain Handling) Award, 1977 No. R34 of 1977 !.!!!!!]!!!!!!!!!!!!!!!!!!!!!!!!   198 918 
Clerks' (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977 ]!!!!!!!]!!!!!!]!!!!!!!!]]!]!!!!!!!.!!!!!!!!!!!!! ! ! 198 1248 1271 
Clerks' (Hotels, Motels and Clubs) Award Industrial Agreement No. AG23 of 1987 !!!!.!!!]!!!!.!!.!.!.]!!!!!!!.!!!]!]! ]!  198 
Clerks' (Manufacturing Industries Australian Traineeships) Industrial Agreement No. AG4 of 1987!!!!!!!!!!!!!!]!!!!]!!!!]].!  198 
Clerks' (Manufacturing Industiy Australiaa Traineeships) Industrial Agreement No. AG26 of 1987 !!!!!]!!!!!!!.!!!]!!!!!!!!!!!.].!! 198 
Clerics' (Medical Secretary/Receptionist Australian Traineeships) Industrial Agreement No. AG11 of 1987 !!!!]!!!!!!!]!]!]!!!.!!!!!!!!]!!! 198 
Clerks' (Permanent Building Societies Australian Traineeships) Industrial Agreement No. AGS of 1986    1 on 
Clerks' (R.A.C Control Room Officers) Award of 1988 No. A42 of 1987    193 177, 
Clerics' (Racing Industiy - Betting) Award 1978 No. R22 of 1977    108 1777 
Clerks'(Swan Brewery Co. Ltd.) Award 1986 No. A5 of 1986    108 1777 
Clerks' (Taxi Services) Award of 1970 No. 14B of 1968    Ypg JI73 
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Clerks (Timber) Award No. 61 of 1947  198,1274 
Clerks' (Timber Industry Australian Traineeships) Industrial Agreement No. AGS of 1988  198 
Clerks' (Travel Industry Australian Traineeships) Industrial Agreement No. AGS of 1986    198 
Clerks' (Wholesale & Retail Establishments) Award No. 38 of 1947  198,1274 
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement No. AGIO of 1987  198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG17 of 1987  198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG21 of 1987  198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG22 of 1987  198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG29 of 1987  198 
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement No. AG31 of 1987  198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG32 of 1987    198 
Clerks' (Wholesale & Retail Establishments) Award Industrial Agreement No. AG33 of 1987  198 
Clerks' (Wholesale and Retail Establishments) Award Industrial Agreement No. AG6 of 1988  198 
Clothing Trades Award 1973 No. 16 of 1972    198, 919 
Club Workers' Award, 1976 No. 12 of 1976 141,198,1283 
Cockbum Cement Limited Award 1991 No. A14 of 1991  198 
Commercial Travellers and Sales Representatives' Award 1978 No. R43 of 1978  198 
Community Colleges Award, 1990 No. A19 of 1988(R) 198,284, 552, 920 
Community Welfare Department Hostels Award 1983 No. A27 of 1981  198, 552 
Concrete Masonry Block Manufacturing Award 1969 No. 28 of 1969  198 
Confectionery Manufacturing Award 1968 No. 19 of 1967  198 
Contract Cleaners Award, 1986 No. A6 of 1985  198,615 
Contract Cleaners' (Ministry of Education) Award 1990 No. A5 of 1981  198 
Contract Cleaning (F.M.W.U.) Superannuation Award 1988 No. A3 of 1988  198 
Country High School Hostels Award, 1979 No. R 7A of 1979  198, 552 
Crothall Hospital Services (W. A.) Pty Ltd Award No. A3 of 1987  198 
CSBP and Fanners Award 1990 No. A19 of 1989  198 
Cultural Centre Award 1987 No. A28 of 1988  198, 552 
Dairy Factory Workers' Award 1982 No. A15 of 1982  198,616 
Dampier Salt Award 1990 No. A23 of 1990  198, 1208 
Deckhands (Passenger Ferries, Launches and Barges) Award No. 15 of 1972  198, 552 
Dental Technicians' and Attendant/Receptionists Award, 1982 No. 29 of 1982  198 
Draughtsmen's, Tracers' and Planners' (Mt. Newman Mining Company Pty Limited and Goldsworthy Mining Limited) Award 1976 

No. 3 of 1975  198 
The Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 No. R11 of 1979  83,198 
Dresser Minerals — A.W.U. Barites Mining and Process Award 1979 No. R33 of 1979  198 
The Dried Vine Fruits Industry Award, 1951 No. 8 of 1951  198 
Drum Reclaiming Award No. 21 of 1961  198, 920 
Dry Cleaning and Laundry Award 1979 No. R35 of 1978  198,921,1560 
Earth Moving and Construction Award No. 10 of 1963  198, 904 
Egg Processing Award 1978 No. R42 of 1978  198,552 
Electrical Contracting Industry Award No. R22 of 1978 198,249,251, 254, 262, 370,1275 
Electrical Trades (Goldmining) Award 1969 No. 57 of 1968  198 
Electrical Trades (Security Alarms Industry) Award, 1980 No. R27 of 1979  198,1275 
Electrical, Engineering and Building Trades (West Australian Newspapers Limited) Award, 1988 No. A17 of 1985  98,198 
Electronic Servicing Employees (Building Management Authority) Award 1984 No. A40 of 1982  198, 552 
Electronics Industry Award No. A22 of 1985  198,1276 
Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973 198, 249,251, 370,667, 904, 989 
Engine Drivers' (General) Award No. R21A of 1977  198 
Engine Drivers' (Gold Mining) Consolidated Award, 1979 No. 37 of 1947  198 
Engine Drivers (Government) Award 1983 No. A5 of 1983  198, 552 
Engine Drivers' (Nickel Mining) Award 1968 No. 37 of 1968  198 
Engine Drivers' (North West Abattoirs) Award No. 4 of 1969  198 
Engine Drivers (Quarries, Sand Pits and Limestone Quarries) Agreement 1991 No. AGS of 1991   198,882,1253 
Engine Drivers' (Sawmills) Award 1953 No. 23 of 1952  198 
Engine Drivers' Minerals Production (Salt) Industry Award, 1970 No. 43 of 1968  198 
Engineering (Government Printing Office) Award 1986 No. 12 of 1984  1,198, 552 
Engineering and Engine Drivers' (Nickel Smelting) Award, 1973 No. 4 of 1973  198 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 No. 10 of 1971  198 
Engineering Trades, (Fremantle Pert Authority) Award, 1968 Nos. 42 of 1968 and 48 of 1968  198,552 
Engineering Trades (Government) Award, 1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 198, 297, 552, 586, 922,1560, 1585 
Enrolled Nurses and Nursing Assistants (Government) Award No. R7 of 1978  198, 552 
Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978  198 
Ethnic Children's Services Industrial Award, 1993 No. A10 of 1989  198 
Exhaust Services Industry Youth Traineeship Agreement No. AG14 of 1988  198 
F.L.A.IJE.U. and Top Hat Cleaning Pty Ltd and Others Agreement No. AG1 of 1980  198 
FAL and SDA Enterprise Agreement 1993 No. AG40 of 1993  130,198 
Family Day Care Co-ordinators' and Assistants' Award, 1985 No. A16 of 1985  198, 923 
Farm Employees' Award, 1985 No. A19 of 1984  198 
Fast Food Outlets Award 1990 No. A14 of 1990  198 
Ferries Masters' Engineers' and Deckhands' (Transperth) Award 1964 No. 8 of 1965  1,198,552 
Fibre Cement Woricers Award No 23 of 1960  198 
Fire Brigade Employees' Award, 1990, No. A28 of 1989 1,198, 552, 575 
The Fire Brigade Employees' (Operations Room Attendants) Consolidated Award 1975 No. 6 of 1959  198 
Fire Brigade Employees (Workshops) Award 1983 No. A6 of 1981  198,552 
Fitters (Continuous Process Work) Hospitals Award 1972 No. 20 of 1971  198,552 
Food Industry (Food Manufacturing or Processing) Award No. A20 of 1990 99, 198,1277, 1518 
Foodland Associated Limited (Western Australia) Warehouse Award 1982 No. A27 of 1982  198, 1278 
Foremen (Building Trades) Award, 1964 No. 9 of 1962  198 
Foremen and Supervisors Cement and Lime Production Industry (Cockbum Cement Limited) Award No. A40 of 1981  198 
The Fremantle Port Authority Deckhands' and Deckboys' Award No. 21 of 1971  198, 552 
Fremantle Port Authority (Jetty Superintendents) Award No. 32 of 1963  198 
Fremantle Port Authority Masters, Launch Masters and Survey Masters Award 1977 No. 10 of 1977  198, 552 
Fremantle Port Authority Port Security Agreement, 1986 No. AG11 ofl986  552 
Fruit and ftoduce Market Employees Award No. 50 of 1955  198 
The Fruit Growing and Fruit Packing Industry Award No. R17 of 1979  198 
Funeral Directors' Assistants' Award No. 18 of 1962  198, 924 
Fhmiture Trades (Government) Award 1979 No. R34 of 1979  198, 552 

Foremen (Building Trades) Award, 1964 No. 9 of 1962  198 
Foremen and Supervisors Cement and Lime Production Industry (Cockbum Cement Limited) Award No. A40 of 1981  198 
The Fremantle Port Authority Deckhands' and Deckboys' Award No. 21 of 1971  198, 552 
Fremantle Port Authority (Jetty Superintendents) Award No. 32 of 1963  198 
Fremantle Port Authority Masters, Launch Masters and Survey Masters Award 1977 No. 10 of 1977  198, 552 
Fremantle Port Authority Port Security Agreement, 1986 No. AG11 ofl986  552 
Fruit and FYoduce Market Employees Award No. 50 of 1955  198 
The Fruit Growing and Frait Packing Industry Award No. R17 of 1979  198 
Funeral Directors' Assistants' Award No. 18 of 1962  198, 924 
Fhmiture Trades (Government) Award 1979 No. R34 of 1979  198, 552 
IPumiture Trades Industry Award No. A6 of 1984 198, 240, 618 
Gaol Officers' Award No. 12 of 1968  198, 552 
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Gardeners (Government) 1986 Award No. 16 of 1983  ^ i9gi 552 
Gate, Fence and Frames Manufacturing Award No. 24 of 1971  Jgg 1278 
Glassfibre Reinforced Cement Award No. 24 of 1984  ' i9g 
Gold Mining Consolidated Award, 1980 No. 21 of 1967 " i9g> 1349 
Gold Mining Engineering and Maintenance Award No. 26 of 1947  19g 519 
Goldsworthy Mining Limited ADSTE Staff Award No. 33 of 1981 "" ' igg 
Golf Link and Bowling Green Workers' Award 1966 No. 16 of 1967  198 284 
Government Dredge Masters, Mates and Engineers Award No. 34 of 1960  ' igg 
Government Engineering and Building Trades Foremen and Sub Foremen Award No. 15 of 1973 ]]].. 198, 552 
Government Railways Locomotive Enginemen's Award 1973 - 1990 No. 13 of 1973 198, 295, 296,' 552 
Government Water Supply Sewerage and Drainage Employees Award 1981 No. 2 of 1980 L 198! 29?' 552 
Government Water Supply, Sewerage and Drainage Foremen's Award 1984 No. A10 of 1983   l' 198' 552 
Grain Handling Maintenance Workers Award No. C477 of 1979 198, 594 925 
Grain Handling Salaried Officers' Consolidated Award 1989 No. 37 of 1965  ' '198 
The Grain Pool of W.A. Administrative and Clerical Officers Award, 1978 No. 15 of 1978  198 
Hairdressers Award 1989 No. A32 of 1988 !!!!!!!!!! 198 
Health Attendants Award, 1979 No. A49 of 1978  19g 925 
Health Care Industry (Private) Superannuation Award 1987 No. A8 of 1988  ' 193 
Health Workers — Community and Child Health Services Award, 1980 No. R21 of 1979  198, 552 
Heat Containment Industries (Refractory Specialties) Award No. A3 of 1981  19g' 620 
Horse Industry Traineeship Agreement 1989 No. AGS of 1989  ' 198 
The Horticultural (Nursery) Industry Award, No. 30 of 1980  198 
Hospital Assistant Traineeship Industrial Agreement 1986 No. AGIO of 1986 !.!..!!!! 198 
Hospital Employees' (Home of Peace) Consolidated Award 1981 No. 26 of 19®) [["! 198 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970  198, 552 
Hospital Laundry & Linen Service (Government) Award, 1982 No. A36 of 1981  ipg' 552 
Hospital Salaried Officers' Award 1968 No. 39 of 1968 ™ 1279 
Hospital Salaried Officers (Cerebral Palsy) Award 1978 No. R37 of 1976  198 1279 
Hospital Salaried Officers (Dental Therapists) Award, 1980 No. R27 of 1977  ' 198 
Hospital Salaried Officers (Good Samaritan Industries) Award 1990 No. A8 of 1989  198 
Hospital Salaried Officers (Nursing Homes) Award 1976 Nos. R18 of 1974 and R19 of 1977  198,1279 
Hospital Salaried Officers (Private Hospitals) Award, 1980 No. R28 of 1977 198, 1279! 1281 
Hospital Salaried Officers (Private Hospitals Award No. 28 of 1977 Clerical Traineeships) Industrial Agreement No. AG4 of 1989 ' 198 
Hospital Salaried Officers (Red Cross Blood Transfusion Service) Award 1978 No. R17 of 1974  198,1279 
Hospital Salaried Officers (Red Cross Social Work Service) Award 1978 No. R 17A of 1974  ' 198 
Hospital Salaried Officers (Silver Chain) Award, 1980 No. R38 of 1978  198 
Hospital Workers (Cleaning Contractors - Private Hospitals) Award 1978 No. R2 of 1977  198 
Hospital Workers (Government) Award No. 21 of 1966 198,552,1561 
Hospital Workers (N'gala) Award No. 6A of 1958 !.!.!.!!!!!!!.... ' ' 198 
Hotel and Tavern Workers' Award, 1978 No. R31 of 1977 141,193,1283 
Independent Schools (Boarding House) Supervisory Staff Award No. A9 of 1990  ' ' 198 
Independent Schools Administrative and Technical Officers Award 1993 No. A15 of 1991  198 
Independent Schools' Teachers' Award 1976 No. R27 of 1976  198 
Industrial Blaster/Coater Second Year Training Programme Agreement No. AG2 of 1988  198 
Industrial Blaster/Coater Second Year Training Programme Agreement No. AG3 of 1988  198 
Industrial Catering Workers'Award, 1977 No. 29A of 1974  198 
Industrial Spraypainting and Sandblasting Award 1991, No. A33 of 1987 !!!!!!!!!!! 198 
Intensive Crop Farming Traineeship Agreement 1986 No. AG2 of 1987  198 
Intensive Horticultural (Vegetable Production) Traineeship Agreement 1987 No. AG36 of 1988  198 
Intensive Horticulture (Vegetable Production) Traineeship Agreement 1989 No. AG9 of 1989  198 
Iron and Steel Industry Workers' (Australian Iron and Steel Pty Ltd) Production Bonus Scheme Award No. 138 of 1970 !!..!! 198 
Iron and Steel Industry Workers' (B.H.P. Steel International - Rod & Bar Division) Award No. 1 of 1968  198 
Iron Ore Production and Processing (Goldsworthy Mining Limited) Award No. A43 of 1981 102,198, 380, 926 
Iron Ore Production and Processing (Hamersley Iron Pty Ltd) Award 1987 No. A20 of 1987   68! 198! 328! 926 
Iron Ore Production and Processing (ML Newman Mining Company Pty Limited) Award No. A29 of 1984   ' ' 198 
Jobskills Administration and Technical Staff Trainee Agreement 1993 No. AG31 of 1993 !...!!!!!!!!!!!! 198 
The John Lysaght (Australia) Limited Award No. 27 of 1967 198 
Journalists' (Suburban and Free Newspapers) Award, 1984 No. A1 of 1981 !!!!!!!!!!!!!!. 198 
Kalgoorlie Consolidated Gold Mines Pty Ltd (Wages and Classifications) Award 1993, No. A1(A) of 1992 198 687 928 
Laboratory and Technical Employees (Peters (W.A.) Limited) Award of 1981 No. 12 of 1981 !!.. igg '1518 
Laboratory Assistants Traineeship Agreement No. AG9 of 1991 !.!!!!!!!!!!!! ' 198 
Landscape Gardening Industry Award No. R18 of 1978 !!!!!!!!!!!!!!!!!!!!!!!!!!!! 198 
Laundry Workers' Award, 1981 No. A29 of 1981 !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 198 941 1564 
Leisure Day Agreement No. AG22 of 1979    igg 
Leslie salt Award -1982 No. ASI of 1982 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 105 193 
Licensed Establishments (Retail and Wholesale) Award 1979 No. R23 of 1977 !!!!!!!!!!!!!!!!!!!!!! 198 1286 
Lift Industry (Electrical and Metal Trades) Award 1973 No. 9 of 1973    igg 593 620 
Malting Industry Award 1993 No. A6 of 1993 !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.. ' ' 198 
Manufacturing Chemists Award 1976 No. R3 of 1976 !.!..!!!!!!"!!!!.!! !  igg 1564 
Marine stores Award No. 13 of 1958 !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!  198 942 
Masters and Deckhands (Passenger Ferries, Launches and Barges) (Fremantle Launch and fug Company Pty Ltd) Award i993 No 

A7 of 1993     ' 198 
Materials Testing Employees' Award 1984 No. A5 of 1982 !..!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!  198 
Meat Industry (Government) Award, 1983 No. A44 of 1981 !..!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!  I 198 552 
Meat Industry (Northwest Abattoirs) Award No. A12 of 1988 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !  ' ' 198 
Meat industry (state) Award, 1980 No. R9 of 1979 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ! 198 330 992128? 
Meat Industry (Western Australian Lamb Marketing Board) Award, 1981 No. A37 of 1981 !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.... ' 122 198 552 
Meat Industry (Western Australian Meat Commission - Robb Jetty Division) Award 1977 No. R16 of 1976 !!!!!!! !  l ' 198' 552 
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award 1984 No. A10 of 1984 !!!!!!!!!!!!!!! ' 198' 942 
Mental Health Nurses' Consolidated Award 1981 No. 13 of 1947 !!.!"™""™™  igg' 552 
Mental Health Rehabilitation Assistants Award 1965 No. 36 of 1965 !!!!.!!!!!!!!!!!! !  198* 552 
Metal Trades (General) Award 1966 No. 13 of 1965.... 70, 83,98,120,198, 228,230,' 234!^'237,"249, 25f, 2S4"262"^'370 37S'''S94 621' 667 
.. „ v::""7T:   ;   681; 8i9<943•946.947,948,949,952,954,955, 956, 957, 958, 973,1249,1259,1253,1510,1512, 1518, '1551 Metropolitan Prison Complex Catering Staff Award No. 1 of 1980  198 
Mineral Earths Employees' Award No. 9 of 1975 !!!!!...!..!!!!!!!!!!!!!!!!!!!!.!!!!!!!!!!!!!.^   198 623 
Mineral Sands Industry Award 1991 No. A3 of 1991 !.!!!!!!!!!!!!!!!!!!!!!  igg' 624 
Mineral Sands Mining and Processing (Engineering and Building Trades) Awid 1977 No! 6 of 1977 !!!!!!!!!!!! !  ' 198 
Mineral Sands Mining and Processing Industry Award 1981 No. A38 of 1981    19g 
Minerals Production (Salt) Industry Award 1969 No. 36 of 1968 !!!!!..!!!!!!!!!!!!!!!!!!  198 
Miscellaneous Government Conditions and Allowances Award No. A4 of 1992 !.!!!!!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 198 
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AWARDS/AGREEMENTS—VARIATION OF—continued 
Miscellaneous Workers' (Activ Foundation) Award No. A20 of 1980 198, 552,1564 
Miscellaneous Workers' (Security Industry) Superannuation Award 1987 No. A34 of 1987  198 
Monumental Masonry Industry Award 1989 No. A36 of 1987  198 
Mooring Services (Cape Cuvier) Award 1982 No. 13 of 1981  198 
Mooring Staff Award No. 31 of 1959  198,552 
Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 No. 29 of 1974 142  198,1283 
Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection) Industry Award No. 29 of 1980  198 
Muja Construction (State Energy Commission) Award 1984 No. A18 of 1984  198 
Municipal Employees (King's Park Board and Others), Outside Workers' Award 1972 No. 12 of 1972  198, 347 
Musicians' General (State) Award 1985 No. AS of 1985  198 
Ngala Superannuation Award No. A17 of 1989  198 
Nickel Mining and Processing Award 1975 No. 18 of 1975 198,664,1349 
Nickel Refining Award 1971 No. 6 of 1971  198 
Nickel Smelting (Western Mining Corporation Limited) Award 1972 No. 18 of 1972  198 
North Rankin Construction Award No. A42 of 1981  198 
Nurses (Child Care Centres) Award 1984 No. A23 of 1984  198 
Nurses (Dentists Surgeries) Award 1977 No. 44A of 1976  198 
Nurses (Doctors Surgeries) Award 1977 No. 44 of 1976  198, 334 
Nurses (Red Cross Blood Transfusion Service) Award of 1979 No. R16 of 1979  198 
Nurses (Royal Flying Doctor Service) Award No. A18 of 1982  198 
Nurses' (Almriginal Medical Services) Award No. A23 of 1987  198 
Nurses' (Day Care Centres) Award 1976 No. Rll of 1976  198 
Nurses' (Independent Schools) Award No. 21B of 1962  198 
Nurses'(Private Hospitals) Award No. 1 of 1966  198 
Oil Bunkering B.P. (Fremantle) Limited Award 1980 No. A20 of 1981  198 
Optical Mechanics' Award, 1971 No. 9 of 1970  198, 959 
Outstation Pilot Crews — Harbour and Light Department Award 1981 No. A4 of 1981   198, 552 
P&O Towage Services Small Craft Crews Agreement 1987 No. AG2 of 1989  599 
Paint and Vamish Makers' Award No. 22 of 1957  198, 960 
Painters' (Government Shipping) Award No. 32 of 1961  198, 552 
Parliamentary Employees Award 1989 Nos. A15 of 1987, A4 and A7 of 1988 and A7 of 1989  198,552 
Particle Board Employees' Award 1964 No. 22 of 1964  198 
Particle Board Industry Award No. 10 of 1978    198 
Pastrycooks' Award No. A24 of 1981 198, 624, 960 
Performers' Live Award (WA) 1993 No. A18 of 1989  62,198 
Permanent Building Societies (Administrative and Clerical Officers) Award 1975 No. 26 of 1975 198, 626, 1290 
Pest Control Industry Award 1982 No. A9 of 1982  198 
Pharmacy Guild/SDA Australian Vocational Certificate Training System Pilot Project Agreement 1993 No. AG57 of 1993  198 
Photographic Industry Award 1980 No. A9 of 1980  198, 626 
Pipe, Tile and Pottery Manufacturing Industry Award No. R34 of 1978  198, 627 
Plaster, Plasterglass and Cement Workers' Award No. A29 of 1989  198 
Plastic Manufacturing Award 1977 No. 5 of 1977 198, 230, 961 
Platform Modification and Hook-Up Agreement No. AG6 of 1990  198 
Plywood and Veneer Workers Award No. 28 of 1981  198 
Plywood and Veneer Workers' Award 1952 No. 24 of 1952  198 
Porcelain Workers' Award 1970 No. 1 of 1970  198,629 
Poutoy Breeding Farm & Hatchery Workers' Award 1976 No. R20 of 1976  198,630 
Printing (Community Newspaper Group) Award No. A21 of 1989  94,198 
Printing (Countiy) Award No. 9 of 1969  106,198 
Printing (Government) Award, 1990 No. A8 of 1990 1,198, 552, 964 
Printing (Newspaper) Award 1979 — No. R23 of 1979  98,198 
Printing (The Sunday Times Guaranteed Employment and Voluntary Retirement) Award 1983 No. 55 of 1983  198 
Printing (West Australian Newspapers Limited, Guaranteed Employment and Voluntary Retirement) Award No. A21 of 1982  198 
Printing (Western Mail) Award No 39 of 1982  198 
Printing Industry Superaxmuation Award 1991 No. A6 of 1991  198 
Private Hospital Employees' Award, 1972 No. 27 of 1971   139,198 
Psychiatric Nurses' (Public Hospitals) Award 1973 No. 14 of 1973  198, 552 
Quadriplegic Centre Award No. A1 of 1993  198 
Quarry Workers' Award, 1969 No. 13 of 1968 198,880,1253,1549 
R.A.C. Patrol and Mechanical Services Award 1993 No. A14 and 1235 of 1988 198,1257,1291 
Radiator Repair Industry Youth Traineeship Agreement No. AG16 of 1989  198 
Radio and Television Employees' Award No. R3 of 1980  198,1293 
Railway Employees' Award No. 18 of 1969 198, 335, 552 
Railways Officers' Award 1985 No. 1 of 1985 178,198,803 
Rangers (National Parks) Consolidated Award 1987 No. A17 of 1981  198,552 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985  198, 552 
Restaurant, Tearoom and Catering Workers' Award, 1979 No. R48 of 1978 142,198,1283 
Retail Food Establishments Employees Agreement 1992 No. AG15 of 1992  198 
Retail Food Services Employees' Agreement 1991 No. AGIO of 1991  198 
Retail Pharmacists' Award 1966 No. 23 of 1965  198 
The Rock Lobster and Prawn Processing Award 1978 No. R24 of 1977  198, 1571 
Rope and Twine Workers' Award No. 11 of 1963  198 
Saddlers and Lcatherworkers' Award No. 7 of 1962  198, 630 
Salaried Officers (Paraplegic-Quadraplegic Association) Award 1988 No. A17 of 1986  198 
Saw Servicing Establishments Award No. 17 of 1977  198 
School Employees (Independent Day & Boarding Schools) Award 1980 No. R7 of 1979  198,1571 
Security Officers and Cleaners (West Australian Newspapers) Award, 1992NO.A11 ofl991  198,964 
Security Officers' Award No. A25 of 1981 198, 631,965 
Shark Bay Salt and Gypsum (Production and Processing) Useless Loop Award 1989 No. A15 of 1988  198 
Sheet Metal Workers (Government) Award 1973 No. 31 of 1973 83,198, 552,966, 1585 
Sheet Metal Workers'Award No. 10ofl973  198,643 
Ship Painters' and Dockers' Award No. 29 of 1960  198 
Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 No. R32 of 1976 198, 230, 967,1510,1515,1517 
Show Grounds Maintenance Worker's Award No 55 of 1968  198 
Soap and Allied Products Manufacturing Award No. 25 of 1960  198, 968 
Social Trainers and Assistant Supervisors' (Activ Foundation) Award No. A15 of 1984 198,552,1564 
Social Trainers (Nulsen Haven) Award No. A11 of 1985  198 
Soft Furnishings Award No. A23 of 1982 198, 644,1293 
The State Batteries Agreement No. AG42 of 1977  552 
State Energy Commission of Western Australia Wages and Conditions Award 1988 No. A1 of 1989  198, 336, 552 
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AWARDS/AGREEMENTS—VARIATION OF—continued 
State Research Stations, Agricultural Schools and College Workers Award 1971 No. 23 of 1971. 
Storemen (Government) Consolidated Award 1979 No. 20 of 1969  
Storemen Independent Wooldumpers Pty Ltd Award 1982 No. A36 of 1982  
Storemen's Rapid Metal Developments (Aust.) Pty Ltd Award 1982 No. A44 of 1982  
The Sugar Refining Award No. A41 of 1982  
Supermarkets and Chain Stores (Western Australia) Warehouse Award 1982 No. A26 of 1982 ..... 
Supported Employees Industry Award No. A1 of 1988  
The Swan Brewery Company Limited (Superannuation) Award 1987 No. A774 of 1986.. 
Tea Attendants and Canteen Workers' (S.E.C.) Award 1975 No. 27 of 1974  
Teachers Accommodation Allowance Award 1982  198 
Teachers' Aides' Award 1979 No. R4 of 1979  198, 552 
Teachers' Aides' (Independent Schools) Award 1988 No. A27 of 1987  198,1572 
Teachers' (Kindergartens) Award 1964 No. 22 of 1963 198, 552,1132 
Teachers (Public Sector Primary and Secondary Education) Award 1993 No. T A1 of 1992 198, 552,1133 
Teachers (Public Sector, Technical and Further Education) Award 1993 No. T Al/1 of 1992  198, 552 
Technical Assistant Survey Traineeship Agreement 1987 No. AG6 of 1987  198 
Telfer Gold Mine (Production and Maintenance Employees') Award 1987 No. A9 of 1987  198, 601 
Theatrical Employees (General Theatrical) Award No. 7 of 1984  198 
Theatrical Employees (Perth Theatre Trust) Award No. 9 of 1983  198,1297 
Theatrical Employees Entertainment, Sporting and Amusement Facilities (Western Australian Government) Award 1987 No. A28 of 

1987  198 
Thennal Insulation Contracting Industry Award No. 1 of 1978 198, 645, 943 
Ticketwriters'Award No. 29 of 1958  198 
Timber Workers Award No. 36 of 1950  198,646 
Timber Yard Workers Award No. 11 of 1951  198 
Tin and Associated Minerals Mining and Processing Industry Award No. 14 of 1971  198 
Titanium Oxide Manufacturing Award 1975 No. 8 of 1975  198 
Training Assistants' and Community Support Staff (Spastic Welfare) Award 1987 No. A16 of 1986  198 
Transport Wotkers' (Burswood Island Resort) Award 1987 No. A2 of 1987  198 
Transport Workers' (Eastern Goldfields Transport Board) Award 1976 No. 23 of 1976  198, 552 
Transport Workers' (General) Award No. 10 of 1961 95,198, 230, 240, 647, 880, 882, 1253, 1510,1518, 1554 
Transport Workers (Government) Award, 1952 No. 2A of 1952 1, 198, 552, 969, 970 
Transport Workers (Mobile Food Vendors) Award 1987 No. A3 of 1986  198 
Transport Workers' (North West Passenger Vehicles) Award, 1988 No. A19 of 1987  198, 648 
Transport Workers' (Passenger Vehicles) Award No. R47 of 1978  198,648 
University, Colleges and Swanleigh Award 1980 No. R 7B of 1979  198, 1574 
Vehicle Builders Award 1971 No. 9 of 1971  :  198, 649 
Ward Assistants (Mental Health Services) Award 1966 No. 35 of 1966  198, 552 
Watchmakers' and Jewellers' Award 1970 No. 10 of 1970  198, 650 
West Australian Petroleum Pty Ltd Long Service Leave Conditions Award 1991 No. A12 of 1991  198 
Western Australian Mint Security Officers' Award 1988 No. A5 of 1988  198, 552 
Western Australian Surveying (IVivate Practice) Industry Award 1989 No. A2 of 1988  198 
Wildflower Production Traineeship Agreement No. AG13(1)1989  198 
Wildflpwer Production Traineeship Agreement No. AG13(2) 1989  198 
Wineries Award 1969 No. 31 of 1969  198 
Wire Manufacturing (Australian Wire Industries Pty. Ltd.) Award No. 24 of 1970  198 
Woodside Offshore Petroleum Pty. Ltd. Broome A.W.U. Employees' Award No. A13 of 1982  198 
Woodside Offshore Petroleum Ply. Ltd. Long Service Leave Conditions Award 1984 No. A17 of 1984  198 
Wool, Hide and Skin Store Employees' Award No. 8 of 1966 198,257,1298 
Wool Scouring and Felknongery Industry Award No. 32 of 1959  198,972 
Worsley Alumina Pty Ltd Long Service Leave Conditions Award 1984 No. 27 of 1985  198 
Wundowie Foundry Award 1986 No. A8 of 1986  198,1574 
Zoological Gardens Employees Award 1969 No. 29 of 1969  198, 552 

BOARDS OF REFERENCE—DECISION OF 
Meat Industry Employees' Union and Tip Top Abattoirs - Woomoloo—No. 1 of 1994—Claim re long service leave entitlements— 

Decision Issued  1309 
CANCELLATION OF AWARDS/AGREEMENTS/RESPONDENTS— 

Government Water Supply (Kalgoorlie Pipeline) Award, 1981 No. A15 of 1981  297 
Municipal Employees (King's Park Board and Others), Outside Workers' Award 1972 No. 12 of 1972  347 

CANCELLATION OF ORDERS— 
Electrical, Electronics, Foundry and Engineering Union and Water Authority of Western Australia—No. 1079 of 1992—Order re 

cancellation of Order Nos. C749 of 1990, C380 of 1991 and C431 of 1993  
Metals and Engineering Workers' Union and Darco Metal Industries Ply Ltd—No. 354 of 1994—Order re cancellation of Order No. 

C375 of 1988  
Metals and Engineering Workers' Union and Ferro Engineering Pty Ltd—No. 1692 of 1993—Order re cancellation of Order No. 

1945 of 1990  
Metals and Engineering Workers' Union and McCarthy's Engineering Pty Ltd and Another—No. 1683 of 1993—Oder re 

cancellation of Order No. 1944 of 1990  
Metals and Engineering Workers' Union and Another and United Construction Pty Ltd—No. C545 of 1993—Oder re cancellation 

of Order No. C545 of 1993 dated 25/1/94  
Trades and Labor Council and Others and Hon. Minister for Labour Relations—No. 1325 of 1993—JOder re cancellation of 

Govenunent Employees Service and Supplementary Payments Oder No. 764 of 1982  
COMMISSION IN COURT SESSION—AWARDS/AGREEMENTS—VARIATION OF— 

Miscellaneous Workers' Union and King Edward Memorial Hospital for Women—No. 655 of 1993—^Application to vary award— 
Withdrawn  

COMMISSION IN COURT SESSION—APPEALS AGAINST DECISIONS OF BOARDS OF REFERENCES— 
Marsh K.R. and Mayne Nickless Limited and Another—Appeal No. 1455 of 1993—Appeal against decision of Board of Reference 

(73 WAIG 3007) re long service leave entitlements—Discontinued  
COMMISSION IN COURT SESSION—MATTERS DEALT WITH— 

Commission's Own Motion—No. 1457 of 1993—State Review of National Wage Case Decision—Variation to General Order No. 
1752 of 1991    

Trades and Labor Council and Another and Hon. Minister for Labour Relations and Another—No. 1059 of 1993—Order re 
variation and Consolidation to Western Australian Govenunent Employees, Redeployment, Retraining and Redundancy 
General Order No. 1329 of 1988  
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COMMISSION IN COURT SESSION—MATTERS DEALT WITH—continued 
Trades and Labor Council and Others and Hon. Minister for Labour Relations—No. 1325 of 1993—Order re cancellation of 

Government Employees Service and Supplementary Payments Order No. 764 of 1982  
United Firefighters Union and W.A. Fire Brigades Board—No. 1622 of 1992(A)—Application for variation to Fire Brigade 

Employees' Award, 1990 No. A28 of 1989 re wage rates and relativities—Granted  
CONFERENCES—MATTERS ARISING OUT OF— 

Australian Workers' Union and Western Mining Corporation Ltd—No. C20 of 1994—Oder re filing and serving of particulars of 
claim, answer and counter proposals and AWU/WMC (Kambalda Nickel Operations) Long Shaft Agreement 1994  

Australian Workers' Union and Western Mining Corporation Limited—No. C20 of 1994—Interlocutory Oder re variation of 
Agreement and AWU/WMC (Nickel and Gold Operations) Interim Continuous Shift Schedule 1994  

Australian Workers' Union and Western Mining Corporation—Nos. C20 of 1994, 1522 of 1991 and 1108 of 1992—Claim re 
underground piecework and continuous work arrangements—Direction re filing and serving of documents  

Builders' Labourers' Federation and Another and George A. Esslemont and Son—No. C78 of 1994—Order re site allowance for 
construction work on the Westrail, Kwinana on-line fuel depot site  

Builders' Labourers' Federation and Multiplex Constructions Pty Ltd—No. C100 of 1994—Order re reinstatement of holiday 
entitlement for employees entitled to bring forward leave entitlements  

Builders' Labourers' Federation and Another and Transfield Construction Pty Ltd—No. C35 of 1994—Claim re site allowance for 
work on New Northam Regional Hospital—Granted  

Builders' Labourers' Federation and Another and Transfield Construction Pty Ltd—No. C79 of 1994—Claim re site allowance for 
construction work on the Royal Singapore Airforce Flight Training Facilities, RAAF Base, Pearce site—Granted  

Electrical, Electronics, Foundry and Engineering Union and Another and Ledger Engineering Pty Ltd—No. C449 of 1993—(Ma- 
re Ledger Engineering Pty Ltd Employment Agreement No. C449 of 1993  

Meat Industry Employees' Union and Coles Supermaiket—No. C85 of 1994—Oder re cessation of industrial action and resumption 
of work pending further determination of dispute  

Meat Industry Employees' Union and Coles Supermarket—No. CSS of 1994—Oder re interim proposal contained in Schedule of 
Oder to apply to employees of Applicant pending finalisation of disputes  

Meat Industry Employees' Union and Western Australian Meat Marketing Corporation—No. C695 of 1992—Oder re productivity 
bonus payments and rales for implementation of agreed method for employees employed at Spearwood Operations  

Metals and Engineering Workers' Union and Others and SDR Construction and Others—No. C550 of 1993—Order re Griffin On 
Shore Gas Plant Project Construction Oder 1993  

Metals and Engineering Workers' Union and United Construction Pty Ltd—No. C545 of 1993—Order re cessation of industrial 
action mid resumption of work at C.B.H. site, Geraldton  

Metals and Engineering Workers' Union and Another and United Construction Pty Ltd—No. C545 of 1993—Oder re cancellation 
of Oder No. C545 of 1993 dated 25/1/94 and registration of United Construction CBH Project (Geraldton) Enterprise 
Agreement 1994  

Miscellaneous Workers' Union and The Board of Management, Selby Lemnos Hospital—No. C527 of 1993—Oder re settlement of 
dispute over allegation  

Miscellaneous Workers' Union and Burswood Management Limited—No. C547 of 1993—^Direction re shift roster of an employee.... 
Miscellaneous Workers' Union and Burswood Management Limited—No. C547 of 1993—Claim re transfer of an employee from 

day to night shift—Determination of Jurisdiction  
Miscellaneous Workers' Union and Others and CSBP and Farmers Limited—No. C128 of 1994—Claim re dispute over 

establishment of an enterprise award—Determination of Jurisdiction  
Miscellaneous Workers' Union and Sir Charles Gairdner Hospital - Nos. C142 and C143 of 1994—Claim re relocation of 

orderlies—Ordered Accordingly  
Operative Painters' and Decorators' Union and Others and Minister for Housing—No. C225 of 1993—Claim re redundancy of 

Homewest maintenance section—Order re productions of documents, notification of employment status and adjournment— 
Discontinued  

Police Union and Minister for Police and Another—No. C81 of 1993—Claim re medical entitlements—Finding re jurisdiction to 
deal with matter  

Shop, Distributive and Allied Employees' Association and Foodland Associated Limited (Western Australia)—No. C489 of 1993— 
Claim re unfair dismissal—^Discontinued  

Shop, Distributive and Allied Employees' Association and Foodland Associated Ltd—No. C529 of 1993—Order re cessation of 
industrial action and formalisation of disciplinary procedures  

Shop, Distributive and Allied Employee's Association and Foodland Associated Ltd—Nos. C48 and C48(2) of 1994—Order re 
cessation of industrial action, adjournment of conference, operative date and parties to apply for amendment or cancellation of 
order—Oder re resumption of work, reinstatement of employee, payment of wages and other entitlements to employee  

CONFERENCES—MATTERS REFERRED— 
Australian Workers' Union and Aztec Mining Co. Ltd—No. CR499 of 1993—Claim for reinstatement without loss of entitlements 

on the grounds of unfair dismissal—^Dismissed  
Australian Workers' Union and Hamersley Iron Pty Limited—No. CR558 of 1993—Claim for reinstatement on the grounds of 

unfair dismissal—Dismissed  
Australian Workers' Union aid Sons of Gwalia NL—No. CR31 of 1994—Claim re banning of employee from site—^Withdrawn  
Builders' Labourers' Federation and Others and Minister for Works—No. CR43 of 1994—Claim re site allowance on the Ballajura 

Community Campus site—Granted In Part  
Builders' Labourers' Federation and Sealrite Australia Pty Ltd—No. CR50Q of 1993—Claim re redundancy payments—Granted  
Civil Service Association and Public Service Commission—No. PSA CR13 of 1994—Claim re dispute over decision of tribunal not 

to hear promotion appeal—Dismissed  
Civil Service Association and Public Service Commission—No. PSA CR15 of 1994—Claim re complaint over upheld promotion 

ftnrw^nl Pit cm * eo#>r1 
Electrical, Electronics, Foundry and Engineering Union and Cavlec Electrical Engineering Services Pty Ltd and Others—No. 

CR470 of 1993—Claim re site allowance and other benefits for employees at CSBP Kwinana—Dismissed  
Electrical, Electronics, Foundry and Engineering Union and Rottnest Island Authority—No. CR465 of 1993—Claim for 

reinstatement without loss of entitlements on the grounds of unfair dismissal—Dismissed  
Federated Clerks' Union and Wormald Security Pty Ltd—No. CR464 of 1993—Claim for reinstatement without loss of entitlements 

Forest Products, Furnishing and Allied Industries Union and Builders' Labourers' Federation—No. CR367 of 1993—Claim re 
constitutional coverage of employees—Dismissed  

Meat Industry Employees' Union and E.G. Green and Sons Pty Ltd—No. CR75 of 1994—Claim re transfer of employee to 
rw*Tmnn nrtcifirvn flrnntf»rl 

Meat Industry Employees' Union and Western Australian Meat Commission—No. CR486 of 1993—Claim re redundancy 
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CONFERENCES—MATTERS REFERRED—continued 
Metals and Engineering Workers' Union and United Construction Pty Ltd—No. CR322 of 1993—Claim re site allowance on the 

Geraldton Grain Terminal Upgrade site—Granted In Part  
Miscellaneous Workers' Union and The Board of Management, Esperance Regional Hospital—No. CR278 of 1993—Claim for 

removal of warning letter from personal file—Finding Issued—(Refrain from hearing)  
Miscellaneous Workers' Union and The Board of Management, Hollywood Senior Citizens Village—No. CR528 of 1993—Claim 

for reinstatement on the grounds of unfair dismissal—Discontinued  
Miscellaneous Workers' Union and The Board of Management, Quadriplegic Centre—No. CR512 of 1993—Claim re unfair 

dismissal—Dismissed  
Miscellaneous Workers' Union and The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Claim for reinstatement 

on the grounds of unfair dismissal—Dismissed  
Miscellaneous Workers' Union and The Board of Management, Royal Perth Hospital—Nos. CR462 and CR556 of 1993—Claims 

for reinstatement on the grounds of unfair dismissal—^Dismissed  
Miscellaneous Workers' Union and Linfoot Cleaning Services—No. CR438 of 1993—Claim re unfair dismissal—^Discontinued  
Operative Painters' and Decorators' Union and City of Canning—No. CR507 of 1993—Claim re reversal of reprimand and 

demotion of an employee—Granted  
Railway Officers Union and Western Australian Government Railways Commission—No. RCB CR4 of 1993—Claim re transfer 

package agreement—Oder re vacation of hearing date—Adjourned Sine Die  
CONFERENCES—NOTATION OF—  
CORRECTIONS— 

Brownbuilt Metalux Enterprise Bargaining Agreement No. AG34 of 1994  
Children's Services Consent Award 1984, No. A1 of 1985  
Clerks' (Commercial, Social and Professional Services) Award No. 14 of 1972  
Clerks' (Customs and/or Shipping and/or Forw<irding Agents) Award No. 47 of 1948  
Contract Cleaners Award, 1986 No. A6 of 1985  
Iron Ore Production and Processing (Goldsworthy Mining Limited) Award 1981 No. A43 of 1981  
Kone Elevators (Australia) Pty Limited Enterprise Bargaining Agreement 1993 No. AG11 of 1994  
Private Hospital Employees' Award, 1972 No. 27 of 1971  
Transport Workers' Union and Tip Top Bakeries—Appeal No. 844 of 1993—Corrected Oder re adjournment of Appeal No. 844 of 

1993  
United Construction CBH Project (Geraldton) Enterprise Agreement No. AG81 of 1993  

DECLARATIONS— 
Australian Workers' Union and Hamersley Iron Pty Limited—No. 1436 of 1993—Claim re introduction of staggered 

commencement times for ordinary hours of work for employees—Declared Accordingly  
Hastie A. and Bevacqua G.—^Application No. 1242 of 1993—^Application for enforcement of Act re failure to produce records— 

Adjourned Sine Die—^Declaration Issued    
Higgins A.T. and Others and Palmer J.R. and Others—PAB Nos. 66 - 70 of 1993—Referral of Questions of Law re 

role/rank/classification of District Officer Fire Brigade, WA Fire Brigade Board—^Declaration Issued  
Higgins A.T. and Others and Palmer LR. and Others—PAB Nos. 66 - 70 of 1993—Declaration re that Promotion Appeal Nos. 66 - 

70 of 1993 are anullity  
Marshall L. and Geraldton Sexual Assualt Referal Centre—No. 1461 of 1993—^Application for reinstatement without loss of 

entitlements on the grounds of unfair dismissal—Declared Accordingly  
Metals and Engineering Workers' Union and Eltin Open Pit Operations 1% Ltd—No. CR136 of 1994—Claim re certified agreement 

is deemed to form part of the relevant award in relation to back pay of an employee—Declared Accordingly  
Metals and Engineering Workers' Union and Ralph M. Lee Pty Ltd—No. CR461 of 1993—Claim re dispute over appropriate 

coverage by award or agreement for work on Fire Blast Protection NR "A" Project, North Rankin A. Platform, Dampier— 
Declared Accordingly  

Parfitt R. and The Ascot Inn—No. 115 of 1994—Claim for reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Declared Accordingly  

Railways Officer's Union and Western Australian Government Railways Commission—No. RCB CR4 of 1993—Claim re transfer 
package agreement—^Declared Accordingly  

Salmon C.E. and Curtin University Student Guild—No. 524 of 1992—Claim for reinstatement without loss of entitlements on the 
grounds of unfair dismissal—Declared Accordingly  

FULL BENCH—APPEALS AGAINST DECISION OF COMMISSION— 
Actors Equity of Western Australia and Burswood Resort (Management) Limited and Another—Appeal Nos. 1283 and 1297 of 

1993—Appeals against decision of Commission (73 WAIG 2391) re issuance of an award—Upheld and Remitted  
Australian Workers' Union and Dampier Salt Limited—Appeal No. 1483 of 1993—Appeal against decision of Commission (73 

WAIG 2986) re award variation—Upheld and Decision Quashed  
Bohler Steels Pty Ltd and Inglis BJI.—Appeal No. 1271 of 1993—Appeal against decision of Commission (73 WAIG 2483) re 

unfair dismissal and contractual entitlements—^Discontinued  
Candelaria A.D. and Avel Pty Ltd (Timezone)—Appeal No. 1409 of 1993—Appeal against decision of Commission (73 WAIG 

2731) re dismissed application for reinstatement on the grounds of unfair dismissal and contractual entitlements—Dismissed  
Civil Service Association and Department of Community Services and Others—Appeal No. 710 of 1993—Appeal against decision 

of Commission (73 WAIG 1013) re registration of anew agreement—Dismissed  
Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Others and Robe River Iron Associated— 

Appeal No. 1030 of 1993—Appeal against decision of Commission (73 WAIG 1878) re claims for reinstatement on the 
grounds of unfair dismissal—Dismissed  

Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union and Robe River ton Associates—Appeal No. 1394 
of 1993—Appeal against decision of Commission (73 WAIG 2754) re dismissed claim for reinstatement on the grounds of 
unfair dismissal of 16 employees—Upheld and Remitted  

Forest Products, Furnishing and Allied Industries, Industrial Union and Jason Industries Ltd—Appeal No. 1103 of 1993—Appeal 
against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Dismissed  

Head F. and Alsco Linen Services—Appeal No. 1491 of 1993—Appeal against decision of Commission (73 WAIG 3475) re 
reinstatement without loss of entitlements cm the grounds of unfair dismissal—Discontinued    

Hogg E.J. and Angiel Pty Ltd—Appeal No. 1025 of 1993—Appeal against decision of Commission (73 WAIG 1851) re dismissed 
claim for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—Dismissed. 

Meat Industry Employees' Union and Harris M.W.—Appeal No. 1335 of 1993—Appeal against decision of Commission (73 WAIG 
2747) re redundancy payments arising out of claim for reinstatement on file grounds of unfair dismissal and contractual 
entitlements—^Dismissed  

Miscellaneous Workers' Union and Bursv/ood Resort (Management) Ltd—Appeal No. 224 of 1994—Appeal against decision of 
Commission (74 WAIG 670) re that Commission had jurisdiction to deal with matter—Re-listed for hearing and determination.. 

Miscellaneous Workers' Union and Chamber of Commerce and Industry and Others—Appeal Nos. 965 and 966 of 1993—Appeal 
against decision of Commission (73 WAIG 1489) re new award—Dismissed  

Miscellaneous Workers' Union and Hospital Laundry and Linen Service—Appeal No. 1124 of 1993—Appeal against decision of 
Commission (73 WAIG 1904) re superannuation payment—Dismissed  

Miscellaneous Workers' Union and Silver Chain Nursing Association—Appeal No. 1329 of 1993—Appeal against decision of 
Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair dismissal—Upheld and Remitted  
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Totalisalcs: Agracy Board mid Fisher E.—Appeal No. 1645 of 1993—Appeal against decision of Commission (73 WAIG 3s!69) re 
determination of jurisdiction to hear claim for reinstatement on the grounds of unfair dismissal—Dismissed  

Transport Workers' Union and Tip Top Bakeries—Appeal No. 844 of 1993—Appeal against decision of Commission (73 WAIG 
1352) re unfair dismissal—Corrected Order re adjournment  

FULL BENCH—APPEALS AGAINST DECISION OF INDUSTRIAL MAGISTRATE— 
Builders' Lafecmrers' Federation and Pacesetter Homes Pty Ltd t/a Pacesetter The Homebuiider—Appeal Nos. 1625 — 1629 of 

1993—Appeal against decision of Industrial Magistrate (unreported) re enforcement of award—Upheld and Remitted in Part 
and Dismissed In Part  

Ferguson P.N. and Western Mining Corporation Limited—Appeal No. 1098 of 1993—Appeal against decision of Industrial 
Magistrate (unreported) re breach of Order No. 257 of 1992—Dismissed  

Forest Products, Furnishing and Allied Industries Union and Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993— 
Appeal against decision of Industrial Magistrate (unreported) re dismissed complaint of alleged breach of award—Adjourned  

Forest Products, Furnishing and Allied Industries Union and Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993— 
Appeal against decision of Industrial Magistrate (unreported) re enforcement of award—Upheld and Remitted  

Forest Products, Furnishing and Allied Industries Union and Waugh T.J. and M.B.—Appeal No. 1238 of 1993—Appeal against 
decision of Industrial Magistrate (73 WAIG 2728) re breach of Order No. CR465 of 1992—Dismissed  

Koivisto J.W. and Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Appeal against decision of Industrial Magistrate 
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decision of Full Bench (73 WAIG 3336) re dismissed appeal against decision of Industrial Magistrate re breath of Award- 

s 
miMi 

n m 
Liquor and Allied Employees Union and Miscellaneous Workers Union—LAC Appeal No. 9 of 1993—Appeal against decision of 

Full Bench (73 WAIG 1232) re dismissal of oral application to refrain from hearing application to alter union rales—Order re -   * i nii c t i • r-v: ai j 
Meat Indu: decision of Full 
Metals and Engineering Workers' Union and Eltin Open Pit Operations Pty Ltd—IAC Appeal No. 14 of 1993—Appeal against 

decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of award— 
Dismissed  

Metals and Engineering Workers' Union and Others and Registrar—IAC Appeal No. 11 of 1993—Appeal against decision of Pall 
Bench (73 WAIG 1227) re dismissed application for enforcement of Act re breach of Commission's decision—Dismissed  

Miscellaneous Workers' Union and Hospital Laundry and Linen Service—IAC Appeal No. 1 of 1994—Appeal against decision of 
Hill Bench (74 WAIG 45) re dismissed claim for superannuation payment—Upheld  

Miscellaneous Workers' Union and Nam' Happy Hire Pty Ltd t/a Nappy Happy Service—IAC Appeal No. 17 of 1993—Appeal 
against decision of Full Bench (73 WAIG 2017) re adjourned appeal against decision of Industrial Magistrate re breach of 

Peters S.L. and Pemhos College—IAC Appeal No. 13 of 1993 
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CUMULATIVE CONTENTS—continued 

INDUSTRIAL MAGISTRATE—COMPLAINTS BEFORE—continued 
Miscellaneous Workers' Union and St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of 1993— 

Complaint re breach of award—Prerven  
Municipal Transport, Energy, Water, Ports, Community and Information Services Union and Town of Narrogin—Complaint No. 

187 of 1993—Complaint re breach of award—Dismissed  
Pickering T. and Hadden P.F. t/a Madden Motors Ace Rentacar—Complaint No. 219 of 1993—Complaint re breach of award— 

Von Zwol H. and Inner Transport Pty Ltd—Complaint Nos. 209—21 of 1993—Complaint re breach of award—Dismissed.. 
JOINDER/CONCURRENCE OF PARTIES—APPLICATION FOR— 

Bridge House - Salvation Army Agreement No. AG52 of 1993—No. AG52 of 1993—Order re Salvation Anny be joined as second 
applicant to application  

Burswood Island Resort Employees Award Nos. A23 and A25 of 1985—No. 1528 of 1993—Federated Liquor and Allied Industries 
Employees' Union as party to award—Granted  

Burswood Wand Resort Employees Award Nos. A23 andA25 of 1985—No. 1500 of 1993—Miscellaneous Workers'Union as party 
to award—Withdrawn by Leave  

Catering Employees and Tea Attendants (Government) Award 1982 No. A34 of 1981—No. 1527 of 1993—Federated Liquor and 
Allied Industries Employees' Union as party to award—Granted  

Catering Employees and Tea Attendants (Government) Award 1982 No. A34 of 1981—No. 1499 of 1993—Miscellaneous Workers' 
Union as party to award—Withdrawn by Leave  

Community Colleges Award 1990 No. A19 of 1988(R)—No. 1226 of 1993—Pundulmurra College Council as party to award— 

Club Workers' Award 1976 No. 12 of 1976—No. 1525 of 1993—Federated Liquor and Allied Industries Employees' Union as party 
to award—Granted  

Club Workers' Award, 1976 No. 12 of 1976—No. 1498 of 1993—Miscellaneous Workers' Union as party to award—Withdrawn by 
Leave  

Club Workers' Award, 1976 No. 12 of 1976—No. 145 of 1994—Miscellaneous Workers' Union as party to award—Adjourned  
Department for Community Welfare institution Officers Allowances and Conditions Award 1977 No. 3 of 1977—No. P36 of 

1993—Hon. Minister for Community Development, Attorney General and Civil Service Association as parties to award  
Hotel and Tavern Workers' Award, 1978 No. R31 of 1977—No. 1523 of 1993—Federated Liquor and Allied Industries Employees' 

Union as party to award—Granted  
Hotel and Tavern Workers' Award, 1978 No. R31 of 1977—No. 1495 of 1993—^Miscellaneous Workers' Union as party to award— 
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Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 No. 29 of 1974—No. 1497 of 1993—Miscellaneous 

Workers' Union as party to award—Withdrawn by Leave  
Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 No. 29 of 1974—No. 1524 of 1993—Federated Liquor and 

Allied Industries Employees' Union as party to award—Granted  
Motel, Hostel, Service Flats and Boarding House Workers' Award 1976 No. 29 of 1974—No. 143 of 1994—Miscellaneous 

Workers' Union as party to award—Adjourned  
Newton R.G. and Allen S., Secretary, WA Theatrical and Amusement Employees' Association—No. 1351 of 1993—Order re 

joinder of West Australian Theatrical and Amusement Employees Association and Another as respondents to application— 
Granted  

party to award—Adjourned.. 
IT SITTINGS— 
Liquor and Allied Industries Union mid Water Authority of Western Australia—No. AG80 of 1993—^Application for registration of 

Commissioner GX. Fielding appointed as additional Public Service Arbitrate.. 
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CUMULATIVE CONTENTS—continued 

PRESIDENT—MATTERS DEALT WITH— 
Actors Equity of Western Australia and Chamber of Commerce and Industry—No. 1298 of 1993—^Application for stay of operation 

of Order No. A18 of 1989 pending appeal to Full Bench—Granted  
The Ascot hm and Parfitt R.—^Application No. 475 of 1994—^Application for stay of operation of Oder No. 115 of 1994 pending 

appeal to Hill Bench—^Dismissed  
Miscellaneous Workers' Union and Burswood Resort (Management) Limited—No. 229 of 1994—^Application for stay of operation 

of Order No. C547 of 1993 pending appeal to Full Bench—Dismissed  
Ralph M. Lee Pty Ltd and Others and Metal Engineering Woikers' Union and Another—No. 459 of 1994—^Application for stay of 

operation of Order No. CR461 of 1993 pending appeal to Full Bench—Granted  
PROCEDURAL DIRECTIONS AND ORDERS— 

Appeal Nos. PSAB12 and PSAB17 of 1992 and PSAB21 of 1993—Application for extension of time for lodging Application No. 
PSAB12 of 1992—Dismissed  

Appeal No. 710 of 1993—Order re extension of time to file application to extend time for lodging appeal books and extension of 
time to lodge appeal books  

Appeal No. 844 of 1993—Corrected Order re adjournment of appeal  
Appeal Nos. 965 and 966 of 1993—Order re leave to amend grounds of appeal and adjournment  
Appeal No. 1025 of 1993—Order re extension of time to file application to extend time for lodging appeal book and application fat 

extension of time to lodge appeal book  
Appeal No. 1070 of 1993—Order re adjournment of appeal—Granted  
Appeal No. 1098 of 1993—Orders re leave to amend grounds of appeal, leave to amend appeal book and adjournment  
Appeal Nos. 1283 and 1297 of 1993—Order re leave to amend grounds of appeal in Appeal No. 1283 of 1993  
Appeal No. 1329 of 1993—Oder re adjournment of appeal  
Appeal No. 1335 of 1993—Oder re leave to amend grounds of appeal, extension of time to file application to extend time for 

lodging appeal books and extension of time to lodge appeal books—Granted  
Appeal No. 1483 of 1993—Oders re granting of leave to amend grounds of appeal, extension of time to file an application to 

extend time for lodging an appeal book and extension of time to lodge appeal book  
Appeal Nos. 1625 — 1629 of 1993—Orders re extension of time to file an application to extend time for lodging appeal books and 

extension of time to lodge appeal books  
Appeal No. 1717 of 1993—Order re adjournment of appeal  
Appeal No. 224 of 1994—Orders re filing and serving of further and better particulars in Appeal No. 224 of 1994 and adjournment... 
Application No. 485 of 1989—Orders re leave to amend name of applicant in application and leave to withdraw Notice of 

Ojbection  
Application No. A7 of 1991—Direction re discussions and negotiations between parties—Direction re finalising the divulging of 

attitude, exchange of information and report back  
Application No. 660 of 1991—Order re adjournment  
Application No. 1622 of 1992(A)—Order re division of Application  
Application No. PAB66 - 70 of 1993—Order and Declaration re leave for Minister to intervene, adjournment and relisting before 

P.A.B. or relisting by Full Bench on its own motion  
Application No. RCB CR4 of 1993—Order re that hearing date be vacated and adjournment of Application No. RGB CR4 of 1993 ... 
Application Nos. 235 and 235(1) of 1993—Order re filing and serving of amended schedule, memorandum, counterproposal 

Application Nos. 850 and 1184 of 1993—Order re amendment of Application Nos. 850 and 184 of 1993 and adjournment  
Application No. 904 of 1993—Order re liberty to apply for an order for costs in Application No. 904 of 1993  
Application No. 1185(1) of 1993—^Application for discovery and production of documents in Application No. 1185 of 1993— 

Granted  
Application Nos. 1213 and 1648 of 1993—Application for dismissal of Application No. 1213 of 1993—Granted  
Application No. 1242 of 1993—Orders re leave to file and serve a request for particulars, filing and serving of particulars, leave to 

amend particulars of application—Oders re dismissal of application by Respondent to dismiss Application No. 1242 of 1993 
and adjournment  

Application No. 1351 of 1993—Oders re adjournment, leave to amend application, discovery and inspection of documents and 
joinder of Respondents to ^plication  

Application No. 1425 of 1993—Application for order of reinstatement, payment or ancillary order in accordance with Clause 
32A(3) and (5) of Metal Trades (General) Award 1966 No. 13 of 1965—Discontinued  

Application No. 1450 of 1993—Oder re supplying of information in regards to a meeting and discovery of documents relevant to 
dispute  

Application No. 1450 of 1993—Oder re amendment of Oder No. 1450 of 1993 allowing parties 10 days to comply with part (1) 
and (2) of previous Order (74 WAIG 681)  

Application No. 1450 of 1993—Oder re dismissal of Application Nos. 71 of 1994 and 197 of 1994  
Application No. 1451 of 1993—^Application for production of document in Application No. 1425 of 1993—^Discontinued  
Application No. 1454 of 1993—Application for further and better particulars in Application No. 1382 of 1993—Discontinued  
Application No. 1479 of 1993—Application for extension of time to file answer in Application No. 1425 of 1993—Discontinued  
Application No. 1517 of 1993—Oders (2) re adjournments  
Application No. 1519 of 1993—^Application for shortened time for answers in Application No. 1518 of 1993—^Dismissed  
Application No. 1529 of 1993—Application for further and better particulars in Application No. 1452 of 1993—^Discontinued  
Application No. 1530 of 1993—Application for further and better particulars in Application No. 1459 of 1993—Discontinued  
Application No. 1694 of 1993—Application for extension of time to lodge Application No. 1693 of 1993—^Discontinued  
Application No. 1711 of 1993—Order re adjournment  
Application No. 1712 of 1993—Order re leave to extend time for lodging appeal books, adjournment and appeal to be discontinued- 
Application No. 1737 of 1993—Application for shortened time foe answers in Application No. 1736 of 1993—^Dismissed  
Application Nos. 001 and 179 of 1994—^Application for production of documents in Application No. 1632 of 1993—^Discontinued... 
Application No. 20 of 1994—Application for further and better particulars in Application No. 1362 of 1993—^Withdrawn by Leave- 
Application No. 27 of 1994—Application for extension of time to lodge Application No. 26 of 1994—Dismissed for want of 

jurisdiction  
Application No. 99 of 1994—Oder re further and tetter particulars in Application No. 1661 of 1993  
Application No. 101 of 1994—Application for further and tetter particulars, discovery of documents and other matters in 

Application No. 1495 of 1993—Dismissed  
Application No. 102 of 1994—Application for further and tetter particulars, discovery of documents and other mattes in 

Application No. 1496 of 1993—Dismissed  
Application No. 103 of 1994—^Application for further and better particulars, discovery of documents and other matters in 

Application No. 1497 of 1993—Dismissed  
Application No. 104 of 1994—Application for further and tetter particulars, discovery of document and others mattes in 

Application No. 1498 of 1993—Dismissed  
Application No. 105 of 1994—Application for further and tetter particulars, discovery of documents and other mattes in 

Application No. 1499 of 1993—Dismissed  
Application No. 108 of 1994—Application for further and bette particulars, discovery of documents and other mattes in 

Application No. 1500 of 1993—Dismissed  
Application No. 116 of 1994—Application for production of documents in Application No. 1442 of 1993—Discontinued  
Application No. 117 of 1994—Application for production of documents in Application Nos. 1495 - 1498 of 1993—Dismissed  
Application No. 119 of 1994—Application for production of documents in Application No. 1536 of 1993—Dismissed  
Application No. 138 of 1994—Application for shortened time for answers in Application No. 137 of 1994—Granted  
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CUMULATIVE CONTENTS—continued 

PROCEDURAL DIRECTIONS AND ORDERS—continued 
Application Nos. 139,143,145 and 147 of 1994—Orders re adjournment of applications  
Application No. 140 of 1994—^Application for shortened time for answers in Application No. 139 of 1994—Granted  
Application No. 142 of 1994—^Application for shortened time for answers in Application No. 141 of 1994—Granted  
Application No. 144 of 1994—Application for shortened time for answers in Application No. 143 of 1994—Granted  
Application No. 146 of 1994—^Application for shortened time for answers in Application No. 145 of 1994—Granted  
Application No. 148 of 1994—^Application for shortened time for answers in Application No. 147 of 1994—Granted  
Application No. 163 of 1994—^Application for leave to appeal against declaration in Application No. 650 of 1992—Dismissed  
Application No. 186 of 1994—Orders re amdnement of application, discovery of documents, filing and serving of answers and 

Application No. 189 of 1994—^Application for extension of time to file Application No. 188 of 1994—Withdrawn by Leave  
Application No. 192 of 1994—Application for shortened time for answers in Application No. 195 of 1994—Granted  
Application No. 198 of 1994—Application for production of documents in Application No. 1661 of 1993—Granted  
Application Nos. 217 and 2i8 of 1994—Application for extension of time in which to lodge Application No. 217 of 1994— 

Dismissed  
Application No. 253 of 1994—^Application for production of documents in Application No. 1179 of 1993—Granted  
Application No. 264 of 1994—Application for production of documents in Application No. 1632 of 1993—Granted  
Application No. 273 of 1994—^Application for shortened time for answers in Application No. 222 of 1994—^Discontinued  
Application No. 280 of 1994—^Application for shortened time for answers in Application No. 282 of 1994—Granted  
Application No. 296 of 1994—Application for further and better particulars in Application No. C37 of 1993—Granted and liberty 

reserved for discovery of documents  
Application Nos. 302 and 303 of 1994—^Application for further and better particulars and production of documents in Application 

No. 1503 of 1993  
Application No. 314 of 1994—Order re discovery and inspection of documents  
Application No. 345 of 1994—^Application for shortened time for answers in Application No. 344 of 1994—Granted  
Application No. 385 of 1994—Orders re discovery and inspection of documents and adjournment  
Application No. 423 of 1994—Order re that hearing date be vacated and matter adjourned in Application No. 141 of 1994  
Application No. 436 of 1994—Oder re that hearing date be vacated and adjournment of Application No. 137 of 1994  
Application No. 456 of 1994—^Application for production of documents in Application No. 182 of 1994  
Application No. 470 of 1994—Application for further and better particulars in Application No. 411 of 1994—Dismissed  
Application No. 487 of 1994—Application for dismissal of Application No. 487 of 1994—Granted  
Application No. 531 of 1994—Application for shortened time for answers in Application No. 530 of 1994—Granted  
Application No. 572 of 1994—^Application for shortened time for answers in Application No. 571 of 1994—Granted  
Conference No. C225 of 1993—Order re production of documents and adjournment  
Conference No. CR446 of 1993—Order re adjournment  
Conference No. C20 of 1994—Order re filing and serving of particulars of claim and answers  
Conference Nos. C20 of 1994,1522 of 1991 and 1108 of 1992—Direction re filing and serving of documents  
Conference No. C100 of 1994—Oder re reinstatement of holiday entitlements for employees hinging forward leave entitlements  

PROMOTION APPEALS— 
Moffet R.L. and Inchley B.—PAB No. 102 of 1992—Business Manager, Level 6, Transperth—Dismissed  
Higgins A.T. and Others and Palmer JR. and Others—PAB Nos. 66 - 70 of 1993—District Officer Fire Brigade WA Fire Brigade 

Board—Referred back from Full Bench—Declaration re that Promotions Appeal Nos. 66 - 70 of 1993 are a nullity  
Weerakody D. and Hamilton R.—PAB No. 6 of 1994—Signal Systems Engineer, RPOA Level 6, Freight Operations Division 

(Electrical Systems) Westrail Centre—Dismissed  
PUBLIC SERVICE APPEAL BOARD— 

Oosterwaal C.M. and Public Service Commissioner—No. PSAB26 of 1993—Appeal against decision to terminate employment— 
Dismissed  

Seghini R. and Public Service Commissioner—No. PSAB25 of 1993—Appeal against decision to terminate employment— 
Dismissed    

Tonts M. mid Kalgoorlie Regional Hospital—Nos. PSAB12 and PSAB17 of 1992 and PSAB21 of 1993—Appeal against decision to 
terminate employment—Dismissed  

PUBLIC SERVICE ARBITRATOR—AWARDS/AGREEMENTS—VARIATION OF— 
Aboriginal Police Aides Award No. R31 of 1979  
ACTTV Foundaticn (Salaried Officers) Award, No. 13 of 1977  
Career Start Traineeship Agreement 1992 No. PSA AG1 of 1993  
Child Care Workers (Education Department) Award No. A20 of 1984  
Children's Services (Government) Award 1989 Nos. A29 and PSA A 29A of 1985  
Clerks' (Fremantle Port Authority) Wharf and Special Conditions Award 1987 No. PSA A 7B of 1987  
Clerks' (Public Authorities) Award 1987 No. PSA A7A of 1987 198, 
Community Colleges (Salaried Officers) Award 1989 No. A14 of 1983  
Dampier Port Authority Port Officers Award 1989.No. PSA A2 of 1988  
Department for Community Services (Family Resource Workers, Welfare Assistants and Parent Helpers) Award 1990 No. PSA A1 

of 1989  
Department for Community Welfare Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977  
Department for Community Welfare Institution Officers Salaries Award 1980 No. 10 of 1980  
Department of Conservation and Land Management Fire Duties Allowances and Conditions Agreement No. 1 of 1992 No. PSA 

AG1 of 1992  
Department of Marine aid Harbours, Harbour Masters, Relieving Harbour Masters and Assistant Harbour Masters Award, 1984 No. 

CR433 of 1983    
Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983      
Electorate Officers Award 1986 No. A18 of 1986   
Facilities Agreement 1992 No. PSA AG2 of 1992  
Fremantle Prat Authority (Pilots') Award 1964 No. 3 of 1964  
Fremantle Port Authority (Port Operations Officers') Award No. A 13 of 1988  
Government Chauffeur's Agreement, 1972 No. AG13 of 1972  1, 
Government Officers Salaries, Allowaices and Conditions Award 1989 No. PSA A3 of 1989 198,227,5 
Government Officers (Social Trainers) Award 1988 No. PSA A20 of 1985 198,5 
Government Officers (State Governmeait Insurance Commission) Award, 1987 No. PSA A21 of 1986  
Hospital Laundry and Linen Service (Salaried Officers) Award, 1980 No. R36 of 1978  
Hospital Salaried Officers' Award 1968 No. 39 of 1968  
Hospital Salaried Officers' (Qassification Reviews) Agreement, 1978 No. AG2 of 1978  
Hostel Supervisory Staff Agreement 1980 No. AG15 of 1980    
Job SUlls Trainee Agreement No. PS' ' 

ispitals - S 



CUMULATIVE CONTENTS—continued 

PUBLIC SERVICE ARBITRATOR—AWARDS/AGREEMENTS—VARIATION OF—continued 
Public Service Allowances (Mortuary Staff) Award 1985 No. 3 of 1985  198,901 
Public Service Award 1992 No. PSA A4 of 1989 198,552,1558 
Salaried Staff Curtin University of Technology Award 1985 No. PSA A25 of 1985  198 
The Transport Trust Salaried Officers' Award No. 3 of 1977  198 
Western Australian College of Advanced Education Non-Academic Salaried Staff Award 1981 No. R3 of 1979  198 
Western Australian Fire Brigades Communications Systems Officers Salaries Allowances and Conditions of Service Agreement 

1985 No. PSA AGS of 1985  552 
Western Australian Public Service Traineeship Agreemeot 1987 No. PSA AG1 ofl988  198 
Western Australian School of Nursing (Salaried Officers) Award No. 37 of 1978  198,552 
Western Australian State Public Hospitals, Medical Practitioners' Award 1987 No. PSA A19 of 1986  198 
Western Australian Tourism Commission Employees Agreement 1985 No. PSA AG1 of 1985  198,552 

PUBLIC SERVICE ARBITRATOR—MATTERS DEALT WITH— 
Civil Service Association and The Commissioner, Public Service Commission—No. P15 of 1992—^Application for rcclnssification 

of Dental Therapists, Health Department—Granted  801 
Civil Service Association and Public Service Commission—No. P28 of 1992—Application ft* interpretation of award—Declaration 

Issued  Ill 
Civil Service Association and Public Service Commission—No. P51 of 1993—Claim re confirmation of employee as substantive 

occupant of reclassified position—Discontinued  657 
Civil Service Association and Commissioner, Public Service Commission—No. P63 of 1993—Claim re transfer of a position and its 

occupant—^Dismissed  1301 
Civil Service Association and Public Service Commission—No. PSA CR13 of 1994—Claim re dispute over decision of tribunal not 

to hear promotion appeal—^Dismissed  1305 
Civil Service Association and Public Service Commission—No. PSA CR15 of 1994—Claim re complaint over upheld promotion 

appeal—^Dismissed  1306 
Federated Clerks' Union and Another and Fremantle Port Authority and Another—No. AG78 of 1993—Application for registration 

of an industrial agreement—Registered  227 
Liquor and Allied Industries Employees Union and Oiliers and Water Authority of Western Australia and Another—No. AG80 of 

1993—Application for registration of an industrial agreement—Registered  256 

RAILWAYS CLASSIFICATION BOARD—MATTERS DEALT WITH— 
Railway Officers' Union and Western Australian Government Railways Commission—No. R2 of 1993—Application to amend 

award—Granted  178 
Railways Officer's Union and Western Australian Government Railways Commission—No. R4 of 1993—Application to amend 

award—Granted  803 
Railway Officers' Union and Western Australian Government Railways Commission—No. RGB AG1 of 1993—^Application for 

registration of an industrial agreement—Registered  492 
Railways Officers' Union and Western Australian Government Railways Commission—No. RGB CR4 of 1993—Claim re transfer 

package agreement—Granted  1134 
Railway Officers Union and Western Australian Government Railways Commission—No. RGB CR4 of 1993—Claim re transfer 

package agreement—Order re vacation of hearing date—Adjourned Sine Die  1636 

RECLASSMCATION APPEALS—  
Civil Service Association and The Commissioner, Public Service Commission—No. P15 of 1992—Dental Therapists, Health 

Department —Granted  

SCHOOL TEACHERS TRIBUNAL—MATTERS DEALT WITH— 
State School Teachers Union and Hon. Minister for Education—No. TC4 of 1994—Oder re option for employees to work Easte- 

Tuesday 1994 a take alternative day in lieu  
Teachers (Public Sector Primary and Secondary Education) Award 1993 No. TA1 of 1992  
Teachers (Public Sector, Technical and Further Education) Award 1993 No. TA1/1 of 1992  

SECTION 23—MISCELLANEOUS MATTERS— 
Australian Workers' Union and Hamersley Iron Pty Limited—No. 1436 of 1993—Claim re introduction of staggered 

commencement time ft* ordinary hours of work for employees—Declared Accordingly  
Miscellaneous Workers' Union and Leighton Nursing Home—No. 1919 of 1990—Claim re reinstatement of an employee— 

Discontinued  
Parfitt R. and The Ascot Inn—No. 452 of 1994—^Application for order to revoke order made in Application No. 115 of 1994 and 

order for payment of compensation for loss or injury caused by dismissal—Discontinued  
Wallace Emery and Associates Pty Ltd and Minshull W.E.—No. 21 of 1994—Claim re that Commission deal with issue of whether 

or not it has jurisdiction to hear Application No. 1362 of 1993 as a preliminary matter—Withdrawn by Leave  

SECTION 29(b)—NOTATION OF.. 

SITE ALLOWANCES— 
Builders' Labourers' Federation and Another and George A. Esslemont and Son—No. C78 of 1994—Order re site allowance ft* 

construction work on the Westrail, Kwinana on-line fuel depot site  
Builders' Labourers' Federation and Others and Minister for Works—No. CR43 of 1994—Claim re site allowance on the Ballajura 

Community Campus site—Granted In Part- 
Builders' Labourers' Federation and Another and Transfield Construction Pty Ltd—No. C35 of 1994—Claim re site allowance ft* 

work on the New North am Regional Hospital—Granted  
Builders' Labourers' Federation and Another and Transfield Construction Pty Ltd—No. C79 of 1994—Claim re site allowance for 

construction work on the Royal Singapore Airforcc Flight Training Facilities, RAAF Base, Pearce site—Granted  
Electrical , Electronics, Foundry and Engineering Union and Cavlec Electrical Engineering Services Pty Ltd and Others—No. 

CR470 of 1993—Claim re site allowance and other benefits for employees at CSBP Kwinana—Dismissed  
Metals and Engineering Workers' Union and SDR Construction and Others—No. C550 of 1993—Order re Griffin On Shore Gas 

Plant Broject Construction Order 1993  
Metals and Engineering Workers' Union and United Construction Pty Ltd—No. CR322 of 1993—Claim re site allowance on 

Geraldton Terminal Upgrade site—Granted In Part  

SUPERANNUATION/WAGE FIXING PRINCIPLES—ORDERS— 
Bridge House — Salvation Army Agreement No. AG52 of 1993  
Golf Link and Bowling Green Workers' Award 1966 No. 16 of 1967  
Greenbuahes Mine Maintenance (Enterprise Bargaining) Industrial Agreement 1993 No. AG51 of 1993. 
Griffin On Shoe Gas Plant Project Construction Oder 1993 No. C550 of 1993  
Storemen's (Rapid Metals Developments (Aust) Pty Ltd) Award No. A44 of 1982  

119,987 
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CUMULATIVE CONTENTS—continued 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
Australian Worker's Union and Aztec Mining Co Ltd—No. CR 499 of 1993—Claim for reinstatement without loss of entitlements 

on the grounds of unfair dismissal—Dismissed      
Australian Worker's Union and Hamersley Iron Pty Limited— No. CR 558 of 1993—Claim for reinstatement on the grounds of 

unfair dismissal—^Dismissed  
Baker T.N.R. and Platinum Music Pty Ltd—No. 1174 of 1993—Claim re unfair dismissal—Dismissed  
Boulton T.G. and City of Wanneroo—No. 22 of 1994—Claim re unfair dismissal—^Discontinued    
Brandler M.F. and Southern Oceanic Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—^Applications 

for reinstatement without loss of entitlements on the grounds of unfair dismissal and for contractual entitlements—Dismissed  
Brock L. and United Farmers Co-Operative Company Limited—No. 1652 of 1993—Claim for reinstatement on the grounds of 

unfair dismissal—^Dismissed  
Burns M.D. and Tan Holdings, Broadwater Resort Busselton—No. 164 of 1994—Claim re unfair dismissal—^Discontinued.....  
Clancy J.A. and The Owners, Esplanade Court—No. 1536 of 1993—Claim for reinstatement on the grounds of unfair dismissal— 

Dismissed      
Durham T. and Western Australian Government Railways Commission t/a Westrail—No. 177 of 1994—Claim for reinstatement on 

the grounds of unfair dismissal and decimation as to validity of dismissal—Reasons Issued      
Electrical, Electronics, Foundry and Engineering Union and Rottnest Island Authority—No. 465 of 1993—Claim for reinstatement 

without loss of entitlements on the grounds of unfair dismissal—Dismissed    
Emmerton J. and Kone Cranes W.A. 1% Ltd—No. 1348 of 1993—Claim for reinstatement without loss of entitlements on the 

Fahey T. and Westralian Sands Limited—No. 1171 of 1993—Claim re unfair dismissal—Dismissed    
Federated Clerks' Union and Wotmald Security Pty Ltd—No. CR464 of 1993—Claim for reinstatement without loss of entitlements 

on the grounds of unfair dismissal—Dismissed  
Ferrara A.K. and St Barbara Mines Limited—No. 677 of 1993—Claim re unfair dismissal—^Discontinued  
Gandy J. and E.R.T. Explosives Aust Pty Ltd—No. 1385 of 1993—Claim re unfair dismissal—Dismissed  
Hardy A J. and W.A. Flick & Co. Pty Ltd—No. 1711 of 1993—Claim re unfair dismissal—Adjourned Sine Die        
Harris S.E. and Theo's Musical Instruments Pty Ltd t/a Theo's Distributes—No. 176 of 1994—Claim re unfair dismissal— 

Discontinued   ...••■ ; 7    
Henderson I.C. and Murray Districts Aboriginal Association—No. 1442 of 1993—Claim re unfair dismissal—^Withdrawn by Leave. 
Henley D.J. and Posgold (Big Bell) Pty Ltd—No. 1450 of 1993—Claim re unfair dismissal—Order re supplying information of a 

meeting and discovery of documents relevant to dispute  
Henley D.J. and Posgold (Big Bell) Pty Ltd—No. 1450 of 1993—Claim re unfair dismissal—Dismissed  
Hunter V.E. and Beagle Bay Community Inc—No. 1501 of 1992—Application for reinstatenent without loss of entitlements on the 

Janssan G.H. and Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Claim for reinstatement on the grounds of unfair 
dismissal—Dismissed  

Kettle E. and Go Go Go Pty Ltd—No. 1287 of 1993—Claim re unfair dismissal—^Dismissed    
King P.R. and Tempo Services Pty Ltd t/a Tempo Cleaning Service—No. 956 of 1993—Claim re unfair dismissal—Dismissed........... 
Lucas P.E. and City of Wanneroo—No. 116 of 1993—Claim for reinstatement on the grounds of unfair dismissal—Preliminary 

point re application for dismissal of application due to delay—Reasons Issued and Adjourned  
Marshall L. and Geraldton Sexual Assault Referral Centre—No. 1461 of 1993—Application for reinstatement without loss of 

entitlements on the grounds of unfair dismissal—Granted   7  
Metals and Engineering Woikers' Union and E.M.S. Holdings Pty Ltd—No. 1425 of 1993—^Application for order of reinstatement, 

payment or ancillary order in accordance with Clause 32A(3) and (5) of award—^Discontinued  
Mctin D. and The Owners of Stratford on Swan Strata Plan 7322 T/F Spira Pty Ltd ACN 008922425 t/a City Waters Lodge—No. 

107 of 1994—Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Dismissed..  
Michael S. (Dr) and Another and Ridgeway B.W. and Others—Nos. 1508 and 1509 of 1993—Claims for reinstatement without loss 

of entitlements on the grounds of unfair dismissal and unspecified costs awarded against Applicants—^Dismissed .... 
Miscellaneous Workers' Union and The Board of Management, Hollywood Senior Citizens Village—No. CR528 of 1993—Claim 

for reinstatement on the grounds of unfair dismissal—^Discontinued   7- 
Miscellaneous Woikers' Union and The Board of Management, Quadriplegic Centre—No. CR512 of 1993—Claim re unfair 

Penson M. and Bristile Ltd—No. 1161 of 1992—Claim re contractual entitlements—Dismissed  
Peters S. and Penhros College—No. 1426 of 1993—Claim re unfair dismissal—Dismissed — 
Power D.J. and University Building Society—Nos. 850 and 1184 of 1993—Claim for reinstatement on the grounds of unfair 

Price G.A. and Dominion Mining Ltd—No. 1448 of 1993—Application for reinstatement on the grounds of unfair dismissal 

Railway Officers' Union and Western Australian Government Railways Commission—No. RGB CR4 of 1993—Claim re 
compensation for employee according to transfer package agreement—Oder re variation of Memorandum of Matters— 
Declaration re jurisdiction for RGB to hear and determine matter  

Ribic I. and Matilda Bay Brewing Co. Ltd—No. 167 of 1994—Claim re unfair dismissal—^Discontinued    
Rich K. and Greenpeace Australia Ltd—No. 1511 of 1993—Claim for reinstatement on the grounds of unfair dismissal—dismissed... 
Richardson E.J. and Cecil Bros Pty Ltd—No. 27 of 1994—^Application for extension of time to register unfair dismissal application 

No. 26 of 1994—^Dismissed for want of jurisdiction    
Salmon CJB. and Curtin University Student Guild—No. 524 of 1992—Claim for reinstatement without loss of entitlements on the 

ds of unfair dismissal—^Declaration Issued  
tual entitlements— 

Shop, Distributive and Allied Employee's Association and Foodland Associated Limited (Western Australia)—No. C489 of 1993— 
Claim re unfair dismissal—Discontinued      

Spaskes S. and Lancaster Group Pty Ltd—No. 169 of 1994—Application for reinstatement without loss of entitlements on the grounds 



CUMULATTVB CONTENTS—continued 

UNIONS—APPLICATION FOR ALTERATION OF RULES— 
Australian Nursing Federation—Application No. 485 of 1989—Before Ml Bench and Deputy Registrar—Application to alter Rule 

4 - Membership—Granted  
Civil Service Association—Application No. 39 of 1994—Before Deputy Registrar—Application to alter Ruie 11 - Subscriptions 

and Levies—Granted  
Coal Miners' Industrial Union—^Application No. 291 of 1993—Before Deputy Registrar—Application to alter Clause 20 - Auditors 

and Rule 25 - Election Of Officers: Secret Ballot—Granted  
Construction Contractors Association—^Application No. 855 of 1993—Before Deputy Registrar—Application to alter Rule 2 - 

Objects—Granted  
Federated Clerks' Union—^Application No. 1305 of 1993—Before Full Bench—^Application to alter Rule 1 - Name and Rule 5 - 

Constitution—Granted  
Psychiatric Nurses' Association—Application No. 660 of 1991—Before Full Bench and Deputy Registrar—Application to alter 

Rule 5 - Constitution—Granted  
UNIONS—APPLICATION FOR ORDERS UNDER SECTION 72A— 

Electrical, Electronics, Foundry and Engineering Union and Others and State Energy Commission of Western Australia—No. 1517 
of 1993—Application for Order re right to represent industrial interests of all SECWA employees—Matter adjourned sine 
die—Reasons issued re adjournments and sufficient interest  

Metals and Engineering Workers' Union and Coflexip Asia Pacific Pty Ltd and Others—No. 469 of 1994—Application for order re 
right to represent industrial interests of all Coflexip Asia Pacific Pty Ltd employees—Granted and referred to President for 
consideration of any rule changes  

UNIONS—MATTERS DEALT WITH UNDER SECTION 66— 
Cannell PJ. and Liquor and Allied Industries Union—No. 385 of 1994—Claim re breach of union rules over failure to assist in legal 

action—Orders re discovery and inspection of documents and adjournment—Dismissed  
Carter J.J. and Fry E.L. and Others—No. 186 of 1994—Application for orders re financial membership compliance with union rules 

and inquiry into elections—Orders re amendment of application, discovery of documents, filing and saving of answers and 
adjournment—^Dismissed    

Drake MA. and Others and Carter L.B. and Others—Nos. 1053, 1478, 1479 and 1529 of 1991 and No. 127 of 1992^talicafitm 
for orders re observance and performance of union rules remitted from Industrial Appeal Court from appeal (73 WAIG 3308) 
for further hearing and determination—Ordered Accordingly    

Newton R.G. and Allen S., Secretary, WA Theatrical and Amusement Employees' Association and Others—No. 1351 of 1993  
Application for orders re conduct of election—Orders re adjournment, amendment of application, discovery and inspection of 
documents, joinder of respondents—^Dismissed  

COAL INDUSTRY TRIBUNAL—AWARD/AGREEMENTS —VARIATION OF— 
Coal Mining Industry (Engineers) Award 1990 No. 5 of 1991  
Coal Mining Industry (Miners) Award 1990 No. 12 of 1990    



CUMULATIVE DIGEST HEADINGS 

* Denotes New Heading 

Absence Without Leave 
Act—Interpretation of 
Allowances—See also specific heading, e.g. Isolation 

Allowance, Industry Allowance, Meal Money—(Includes 
Special Rates and Provisions) 

Annual Leave—(Includes Annual Leave Loading) 
Appeal 
Apprentices and Juniors 
Awards—(Includes specified sub-headings. First Awards, 

New Awards, Area, Scope, Coverage, Cancellations, 
Award-Free, Respondency) 

Board of Reference 
Board and Lodging—(Includes Accommodation) 
Bonus—(Includes Incentive Payments) 
Breach of Award 
Capacity to Pay—Includes Inability to Pay 
Casual Work—(Includes loadings applicable to such work 

and nature of casual employment) 
Classification—(Includes Reclassification) 
Clothing—(Used when clothing is/is not provided and for 

clothing allowances) 
Common Rule—(Used in relation to Awards being or 

becoming Common Rule awards) 
Comparative Wage Justice—See also Nexus—(Includes 

Relativities) 
Compassionate Leave—(Includes Bereavement Leave) 
Compensation—See also specific heading, e.g. Redun- 

dancy, Long Service Leave—(Includes compensation for 
unfair dismissals) 

Conference—(Includes such matters as jurisdiction arising 
out of) 

Confined Space 
Consumer Price Index 
Contract of Service—(Used in relation to Section 29 (2) 

applications) 
Contract out of Award 
Custom and Practice 
Dangerous Work 
Date of Operation—(Includes Retrospectivity, Prospectiv- 

ity) 
Demarcation 
Dirt Money 
Disabilities 
Discrimination 
Employee—(Used in such cases as whether person is an 

employee or independent contractor or agent) 
Enforcement of Awards/Orders 
Entry: Right of 
Hours of Work 
Industry—(Used re questions of extent and meaning of 

specified industry) 
Industry Allowance 
Industrial Matter 
Industrial Action—(Includes Work-to-Rule, Picketing, Stop 

Work Meeting, Strike, Bans, Lockouts) 
Interpretation—Words and Phrases 
Intervention 
Isolation Allowance 
Jurisdiction 
Jury Service 

Leave Without Pay 
Living Away From Home Allowance 
Long Service Leave 
Managerial Prerogative 
Manning 
Maternity Leave 
Meal Breaks 
Meal Money 
Misconduct 
Mixed Functions—(Includes Higher Duties) 
Natural Justice 
Nexus 
Night and Weekend Work 
On Call—(Includes Stand by) 
Order—(Includes Cancellation of Order) 
Over Award Payment 
Overtime—(Includes Call Back, Recall) 
Part-Time 
Penalty Rates 
Piecework 
Preference—(Includes Compulsory Unionism) 
Principles (Wage Fixing) 
Procedural Matters (e.g. Standards of evidence) 
Promotion Appeals 
Public Holidays 
Public Interest 
Redundancy/Retrenchment—(Includes Severance Pay) 
Reinstatement 
Registration—See Unions 
Rest Periods—(Includes Smokos) 
Safety 
Shift Work 
Sick Leave 
Standdown 
Stay of Proceedings 
Superannuation 
Supplementary and Service Payments 
Tallies 
Technological Change 
Tfermination—(Includes Dismissal, Wrongful/Unfair Dis- 

missal) 
* Training 
Transfer 
Travelling—(Includes Travelling Allowance and Travelling 

Time) 
Unfair Discrepancy 
Unions—(Includes Direction for Observance of Rules, 

Registration, Rules, Enforcement of Rules, Coverage/ 
Constitutional Coverage, Dues, Membership, Cancella- 
tions, Exemptions) 

Utilisation of Contractors 
Victimisation 
Wages—(Includes Catch-up Margins, Payment by Results, 

Piece Work, Minimum Wage) 
Work Value 
Worker Participation 
Workers Compensation 
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MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND 
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 74 PART 1, SUB PART 6. 

'Denotes Industrial Appeal Court Decision. 
'Denotes Full Bench Decision. 

'Denotes Commission in Court Session Decision. 4Denotes Decision of President 

ACT—INTERPRETATION OF— 
'Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 

employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act 
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service  

'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees—Upheld and Decision Reversed—Wormald 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J., 
Ipp J.—9/6/93—Public Order and Safety Services  

'Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause 
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate 
to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P., 
George C., Parks C.—17/12/93—Forestry and Logging  

'Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should 
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no 
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had ten 
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a 
matter of law was the step not permissible but it would have ten contrary to the equity, good conscience and substantial merits 
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration  

Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was 
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the 
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore 
Mining   

'Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to 
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient 
material to justify making the award—Full Bench reviewed authorities and found Appellants had ten estopped from 
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle 
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal 
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health 
and Community Services  

Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Aits Award by consent—Parties sought to 
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal 
Award—Application was adjourned in order to notify Section 50 parties of proceedings—CCI argued most of the companies 
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission 
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers 
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus 
C.—20/12/93—Printing, Publishing and Recorded Media  

Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was 
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the 
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—72 of 
1993—Industrial Magistrate—Reynolds S.M.—17/6/93—Construction Trade Services  

Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's 
Union—Commission found that because of the nature of the application impossible for any registered organisation other than 
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of 
S.41A(lXa) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of 
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus 
C.—10/12/93—Services to Water Transport  

'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles Mid gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C., Gregor C., George C.—24/12/94—All Industries  
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CUMULATIVE DIGEST—continued 

ACT—INTERPRETATION OP—continued 2AppeaI against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Tbtalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharicey P., Gregor C, 
George C.—16/2/94—Gambling Services  

2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U. 
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George 
C.—15/2/94—Hospitals and Nursing Homes  

'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to 
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and 
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities, 
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against 
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R. 
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J., 
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing  

2Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to 
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only 
unfairness needed to be proven—Full Bench noted amendments to legislation which inserted words "harshly, oppressively or" 
in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found 
Appellant had not been unfairly dismissed—Dismissed—Rich K.N. y. Greenpeace Australia Ltd—No. 187 of 1994—Full 
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection  

Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal 
Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a 
class of employees within the organisation constituted the "office" or whether it constituted a separate office—Leave to 
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that 
if an "office" means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full 
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which 
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70 
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—Emergency Services ... 

Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application 
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents 
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not 
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that 
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and 
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made 
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict 
with summoned witness objecting to production of documents for fear of breaching Thx Act, the Commission was within 
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5 
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence—Declared Accordingly—Hastie 
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor €., Beech C.—18/3/94—Industrial Relations  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that prior to her 
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious 
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the 
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent 
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence 
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not 
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes 
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraidton Sexual Assault 
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services  

Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that 
the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was 
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the 
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there 
was an employer/employee relationship at common Saw and within meaning as defined by I.R. Act—Full Bench remitted 
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v. 
Pacesetter Homes Piy Ltd i/a Pacesetter The Homebuuder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P., 
Coleman C.C., Kennedy C.—14/4/94—Construction  

'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of 
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in 
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement 
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion 
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test 
and thus frilling into error of law—Question of whether IAC should grant extension of time was answered in the positive and 
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal 
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product 
Manufacturing  

Application for alteration of rules re membership—Applicant sought to remove the exclusion in its rules in terms of coverage in 
fevour of the WAPNA in order to implement an agreement—Full Bench reviewed the I.R. Act, in particular Sections 6,55 and 
62, and found that the deliberate creation of overlapping by agreement between the Applicant union and the WAPNA, created 
to bring about haunony and promote goodwill in industiy which was consistent with the objects of the Act—Granted—A.N.F.— 
No. 485 of 1989—Full Bench—Shatkey P., Halliwell S.C., Negus C.—19/4/94—Unions  

of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities 
cited, noted principles to apply to appeals before Full Bench, which wot not nisi prius matters—Full Bench found answers 



CUMULATIVE DIGEST—continued 

ACT—INTERPRETATION OF—continued 
Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union 

and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  

Application for alteration of union rules re constitution—CSA and State ANF unions objected to application as an overlapping of 
membership coverage would occur—Full Bench reviewed authorities and union rules and found that the alteration to rules and 
found that the alteration to rule 5(b) was consistent with the objects of the Art—Granted—W.A.P.N.A.—No. 660 of 1991—Full 
Bench—Sharkey P., Coleman C.C., Negus C.—12/5/93—Health Services  

'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial 
action—Appellant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations 
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34 
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty 
Ltd (1989)—^Majority of IAC found that a ' 'decision'' is a document and until an oral order is put into the form of a document, 
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply 
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches 
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U. 
and Others—IAC No. 11 of 1993—-Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn JJ.—14/4/94— 
Mining (Iron Ore)   

Application for order to dismiss Application No. C420 of 1993—^Applicant claimed that the initial matter was not prosecuted 
expeditiously and was not in public interest to continue it should not continue—Respondent union argued that it had informed 
the employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case 
and Clarke's case and found that as the matter was not exposed in the Commission's jurisdiction early enough it was not allowed 
a fair disposal by both sides but due to the length of time in prosecuting the ability to overcome contemporaneousness was 
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94—Health 
Services  

Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—^Applicant argued that 
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested 
right—Respondent argued that changes to Section 29(lXb)(i) of the I.R. Act should include a temporal limit and which should 
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through 
the time limit of 28 days after dismissal—Commission reviewed authorities and found on evidence that there was no warrant, 
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had 
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an 
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons 
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport  

Claim re dispute over entitlement to payment of medical allowance—^Applicant union argued that entitlements formed part of the 
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was 
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second 
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard firrther on it—Commission 
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations 
as a consequence of the employment relationship, there was an industrial matter which could be determined by the 
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94— 
Police Service   

'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been 
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
JJ.—14/4/94—Laundry and Drycleaners  

ALLOWANCES— 
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the 

Public Service and also for work away from the depot or station when notice was not given—Commission found that the award 
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v. 
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport  

Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover 
all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence 
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty 
Ltd and Others—No. CR470 of 1993—George C.—11/1/94—Construction  

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  

2Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of 
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to 
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent 
amendment to an award which introduced a discrete provision would affect the proper construction of earlier 
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal 
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining    

Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage 
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements 
under State Wage Fixing Decisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No. 
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries  
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ALLOWANCES—continued 
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon 

Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible 
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was 
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award 
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or 
determined by the Commission were available for absoiption and variously ordered appropriate date of operation—Ordered 
Accordingly—-C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93— 
General Construction    

Conference referred re claim for payment under transfer package agreement—^Applicant union claimed that employee was entitled 
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation 
Policies—Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee 
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship 
but was consequential—RCB reviewed award and found on evidence that as the employee was deemed as a railway officer 
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum 
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4 
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport  2Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at 
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the 
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument 
canvassed by parties before the Commission—^Respondent argued that there was ample opportunity for the Appellant to present 
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation 
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3) 
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld 
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C., 
Parks C.—22/4/94—Mining   

Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the 
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was 
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second 
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission 
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations 
as a consequence of the employment relationship, there was an industrial matter which could be determined by the 
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94— 
Police Service   

ANNUAL LEAVE— 
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union 

argued that employee was on annual leave when the incident occurred thus outside of working hours, had teen subject to 
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct, 
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that 
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and 
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed— 
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration  130 2Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that 
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the 
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that 
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench 
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first 
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with 
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an 
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld 
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P., 
Fielding C., Parks C.—11/2/94—^Architectural Services  867 

APPEAL— 2Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to 
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench 
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of 
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission 
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—^Dismissed— 
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C., Parks C. 
22/12/93—Furniture, Houseware and Appliance Retailing  2Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—^Respondent argued 
the rights and/or duties of employets and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act 
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C—17/12/93—Health Service  

Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees—Upheld and Decision Reversed—Wormald 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J., 
Ipp J.—9/6/93—Public Order and Safety Services  
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APPEAL—continued 2Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
Mining   

2Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck dnver—Appellant father argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause 
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate 
to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P., 
George C,, Parks C.—17/12/93—Forestry and Logging  

2Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should 
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no 
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been 
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a 
maner of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits 
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration  

2Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to 
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient 
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from 
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle 
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal 
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C, Parks C.—17/12/93—Government Administration, Health 
and Community Services  

Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension 
of time to lodge primary appeal—Respondent argued it had already been previously prejudiced by being unable to fill the vacant 
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tonts 
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal 
Board—Negus C, Barker, Love—11/1/94—Health and Community Services  

2Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied 
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in 
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given 
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample 
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without 
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C, Parks 
C.—25/1/94—Interest Groups  

Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued 
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of 
employment so that the operation of law had brought that contract to an end—PSAB reviewed authorities and found that appeal 
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service 
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government 
Administration   

Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the 
product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times true and 
honest—Respondent argued that a frill investigation of events had been carried out and there was a possibility that criminal 
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged 
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB further 
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Oosterwaal 
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mathie—2/ 
2/94—Government Administration  

2Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred 
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence 
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the 
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was 
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance 
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C., 
Gregor C.—1/2/94—Other Health Services  

2Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to 
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wilful disobedience of lawful 
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Ply Ltd (Timezone)—Appeal No. 
1409 of 1993—Full Bench—Sharkey P., Negus C, Beech C.—4/2/94—Recreational Goods Retailing  

■•Application for orders re compliance with union rules over the business and management of the union remitted to President from 
IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions 
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past 
breaches—^President found he should delete the particular declarations and orders made originally—Ordered Accordingly— 
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—^President—Sharkey 
P.—25/1/94—Interest Groups  

2Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal 
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering 
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public 
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there 
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who 
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full 
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums  

Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 
and take action on its behalf—Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993—Palis C.—11/2/94—Accommodation  
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APPEAL—continued 2Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued 
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found 
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the 
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full 
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services  2Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of 
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to 
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent 
amendment to an award which introduced a discrete provision would affect the proper construction of earlier 
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal 
Court—Rowland J., Franklyn L, Nicholson J.—11/2/94—Metal Ore Mining  2Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C, 
George C.—16/2/94—Gambling Services  

Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the 
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals 
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in 
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Negus C.—9/2/94—Medical and Dental 
Services   

2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U. 
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George 
C.—15/2/94—Hospitals and Nursing Homes  2Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that 
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the 
shareholders of the Respondent and in finding that Appellant was not an employee of the company—Respondent argued that 
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench 
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first 
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with 
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an 
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld 
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P., 
Fielding C., Parks C.—11/2/94—Architectural Services  2Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to 
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only 
unfairness needed to be proven—Full Bench noted amendments to legislation which inserted words "harshly, oppressively or" 
in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found 
Appellant had not been unfairly dismissed—Dismissed—Rich K.N. v. Greenpeace Australia Ltd—No. 187 of 1994—Full 
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection  

2Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into 
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the 
position in relation to purported termination while person was on sick leave was different from purported .termination while 
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority 
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full 
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit, 
thus dismissal was unfair—Upheld and Remitted—Reynolds J J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full 
Bench—Sharkey P., Gregor C., Parks C.—21/3/94—Liquor Wholesaling  

'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to 
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and 
beliefs which the Appellant considered were enshrined in S. 116 of the Commonwealth Constitution—IAC reviewed authorities, 
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against 
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R. 
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J., 
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing  

2Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—16/3/94—Metal Ore Mining  

2Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at 
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the 
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument 
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present 
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation 
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3) 
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld 
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C., 
Parks C.—22/4/94—Mining   

'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of 
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in 
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement 
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion 
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test 
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and 
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Top Bakeries v. T.W.U.—Appeal 
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product 
Manufacturing   
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APPEAL—continued 
Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that 

the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was 
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the 
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there 
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted 
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v. 
Pacesetter Homes Pty Ltd t/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P., 
Coleman C.C., Kennedy C.—14/4/94—Construction  2Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first 
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was 
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the 
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were 
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and 
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's 
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was 
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended 
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and 
1297 of 1993—Full Bench—-Sharkey P., Beech C, Parks C.—22/3/94—Hospitality  2Appeal against decision of Commission (74 WAIG 670) re competency of application and jurisdiction of Commission—^Respondent 
sought particulars of grounds of appeal with respect to jurisdiction of Commission and why issues concerning jurisdiction were 
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities 
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers 
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper 
discretion to be exercised under Act and proper compliance of Regulations required, further and better particulars be provided 
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1994—Full 
Bench—Sharkey P., Coleman C.C., Kennedy C.—12/4/94—Hospitality  

'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 
to former employees—Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been 
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—^Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
LJ.—14/4/94—Laundry and Drycleaners  

'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public 
holiday—Appellant sought to resile from its previous concession that employee had been absent on day before 
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or 
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in the Full 
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was 
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full 
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J 
(President), Rowland and Nicholson J.J.—22/3/94—Construction  

'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial 
action—Appellant claimed Full Bench erred in law in holding that for die purposes of Section 84A of the Industrial Relations 
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34 
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty 
Ltd (1989)—Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document, 
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply 
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches 
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U. 
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.I.—14/4/94— 
Mining (Iron Ore)  2Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance 
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required 
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there 
was no evidence to show that the specific job was stopped—^Respondent argued that the evidence adduced by and on behalf 
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their 
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given 
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U. 
v. Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy G, George 
C.—27/5/94—Wood and Paper Product Manufacturing  

AWARDS— 
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—^Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding 
C—22/12/93—Metal Ore Mining  2Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should 
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no 
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been 
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a 
matter of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits 
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—22/12/93—Government Administration  

Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds 
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an 
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and 
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of 
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles 
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Thg Company Pty Ltd 
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport  
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AWARDS—continued 
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was 

no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the 
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore 
Mining   

2Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to 
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient 
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from 
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle 
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal 
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C, Parks C.—17/12/93—Government Administration, Health 
and Community Services  

Application for stay of order re new award pending appeal to Full Bench—^President found that the question of the application of 
the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area 
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298 
of 1993—President—isharkey P.—8/12/93—Cultural and Recreational Services  

Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to 
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal 
Award—Application was adjourned in oider to notify Section 50 parties of proceedings—CCI argued most of the companies 
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission 
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers 
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus 
C.—20112/93—Printing, Publishing and Recorded Media  

Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's 
Union—Commission found that because of the nature of the application impossible for any registered organisation other than 
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of 
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of 
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus 
C.—10/12/93—Services to Water Transport  

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the vanations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  

Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions 
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement 
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was 
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and 
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C.—27/1/94—Government Administration  

Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the 
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award 
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v. 
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport  

Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified 
another pay level—Commission found claim fell within State Wage Principles—Granted—Hamersley Iron Pty Limited v. 
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining  

Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part 
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—Industrial 
Magistrate—Moore S.M.—3/11/93—Road Freight Transport  

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—^Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

Complaint re failure to pay correct overtime in accordance with an award—^Industrial Magistrate applied Glover's Case and found 
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—^Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  

Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation 
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having 
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues 
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of 
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered 
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93— 
Constmction    

Application to vary award re insertion of redundancy provision—^Applicant argued that for an employee on the tally system the amount 
paid for work during ordinaty hours mcluding over tally and waiting time should be the ordinary rate of wage received by that 
person for redundancy payments—^Respondent argued that the recognition of the actual rate received for tally workers was not 
universal and that employees received sick leave, RDO's and workers' compensation at ordinary rates of wage and not the actual 
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of 
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U. 
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product 
Manufacturing   

3Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C., Gregor C, George C.—24/12/94—All Industries  

Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments 
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady 
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services  
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AWARDS—continued 
Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert 

provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired 
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities 
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision 
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect 
on and from this date—Granted—Griffm Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of 
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining  

Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon 
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible 
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was 
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award 
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or 
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered 
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696. 1700 and 1701 of 1993—Beech C.—1/3/93— 
General Construction    

Applications for joinder to four awards—Applicant union claimed that decision made by Full Bench had amended union's name and 
constitution rules and gave it constitutional coverage for employees under the four awards—Applicant further opposed the 
adjournment as a means of a defacto stay already refused by the Supreme Court—Respondent sought adjournment as 
proceedings were before Supreme Court which challenged the veracity of the Full Bench decision and if not adjourned would 
undermine the expedited hearing process of the Supreme Court—Commission considered on balance, that the applications would 
be adjourned until last date of Supreme Court proceedings and it would not deprive nor prejudice either union or 
employees—Adjourned—F.M.W.U. v. Imperial Hotel and Others—Nos. 139, 143, 145 and 147 of 1994—Fielding 
C.—31/3/94—Accommodation, Cafes and Restaurants  

'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to 
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and 
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities, 
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against 
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R. 
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J., 
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing  

Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North 
Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up 
Agreement as past modification work had been covered in agreement's scope clause—Respondent argued that in the past the 
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification 
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the 
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations 
work and as its scope was more particular and more recently registered of the two, the agreement should not be over-ridden 
by award—Declared Accordingly—M.E.W.U. v. Ralph M. lie Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and 
Gas Extraction  

Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made 
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed 
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than 
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named 
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety 
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part— 
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product 
Manufacturing   

Application to vary award re Skill Based Classification Structure—Applicant argued that the award should be amended from date 
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it 
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer 
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before 
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and 
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing  

Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate 
with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates 
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new 
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased 
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of 
1994—Fielding C.—24/3/94—Iron Ore Mining  

Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage 
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements 
under State Wage Fixing Dtxisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No. 
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries  

2Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at 
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the 
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument 
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present 
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation 
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3) 
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld 
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C., 
Parks C.—22/4/94—Mining   

'Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first 
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was 
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the 
award—Second Appellant further argued that the Commission erred in finding die terms in the Schedule of the award were 
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and 
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's 
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was 
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended 
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and 
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality  
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AWARDS—continued 
Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a 

true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable, 
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and 
the method of interpretation of the award needed further examination—President found in the circumstances that as there was 
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph 
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas 
Extraction  

Application for variations re wage increases—Parties claimed that applications were pursuant to Minimum Rates Adjustment 
Principles to provide $16.00 per fortnight wage increase applied across classifications in the four applications—Leave to 
intervene was sought by Miscellaneous Workers' Union but after discussions and stated understandings with parties, intervention 
was not pursued—Commission considered submissions and found that as the 1 st minimum rates adjustment would be finalised 
before second adjustment the wage increases sought should be endorsed—Granted—F.L.A.I.U. v. Sheraton—Perth Hotel and 
Others—Nos. 013, 014, 015 and 016 of 1994—Kennedy C.—21/4/94—Accommodation, Cafes and Restaurants  

Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried 
officers in public and private sectors of hospital industty under Commonwealth Job Skills Programme—Public Service 
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A. 
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and 
Nursing Homes   

Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—Applicant union argued that consistent with the 
State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a 
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due 
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found 
on evidence that as there were only limited but specific requirements which had been met, the claim should be 
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94— 
Health Services   

Conference referred re backpay payment—^Applicant claimed that the term "award" could include a federal enterprise agreement 
and the agreement which existed between the parties could be deemed to form part of the award and the relevant 
subclause—Respondent argued that the Applicant's interpretation of the meaning was incorrect and the enterprise agreement 
did not fall within the meaning of "award"—Commission reviewed authorities and found on proper interpretation of the term 
"award", that as employees were covered by Federal Award the Federal enterprise agreement was deemed to form part of the 
award for the purpose of the subcIausc—Granted—Eltin Open Pit Operations Pty Ltd—No. CR136 of 1994—Gregor 
C.—16/5/94—Metal Ore Mining  

Applications to vary awards re short/bereavement leave and shift work—Parties claimed that shift work loading needed to be change 
to an hourly rate to reflect previous amendments altering periods of ordinary hours rostered to constitute shifts—Parties further 
claimed that due to the operation of the Minimum Conditions of Employment Act 1993 the wording in relation to bereavement 
leave would wrongly compound the level of benefit—Commission reviewed the awards and found that as parties sought 
guidance a re-draft of the offending subclauses be recommended—Granted—Activ Foundation Inc. v. M.W.U.—Nos. 431 & 
432 of 1994—Parks G—1/6/94—Health Services  

BREACH OF AWARD— 
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found 

no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

2Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred 
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence 
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the 
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was 
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance 
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C., 
Gregor C.—1/2/94—Other Health Services  

Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part 
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 21©—211 of 1993—Industrial 
Magistrate—Moore S.M.—3/11/93—Road Freight Transport  

Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not 
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial 
Magistrate—Cockram S.M.—16/12/93—Government Administration  

Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious 
illness, the officer had been required to provide care and attention to his children and a caution should be 
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of 
1993—Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services  

Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was 
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the 
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—12 of 
1993—Industrial Magistrate—Reynolds S.M.—17/6/93—Construction Trade Services  

Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was 
a subcontractor not casually employed—Dismissed—McCony G., DOPLR v. Kym Eric Hughes t/a Kym's Auto 
Clean—Complaints No. 2414—2417 of 1993—Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services  

2Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued 
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found 
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the 
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full 
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services  

2AppeaI against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of 
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to 
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent 
amendment to an award which introduced a discrete provision would affect the proper construction of earlier 
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal 
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining  
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BREACH OF AWARD—continued 
Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application 

to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents 
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not 
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that 
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and 
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made 
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict 
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within 
legislative rights to receive information pursuant to Section 33(5) of the Act and the wimess was not prohibited by Section 5 
of the Pay-roll Tax Assessment Act 1971 from production of documents and giving evidence—Declared Accordingly—Hastie 
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor G, Beech C.—18/3/94—Industrial Relations  1222 

Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that 
the Learned Magistrate had erred in law and in feet by finding that the contract between the trainee and fee Respondent was 
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the 
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there 
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted 
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v. 
Pacesetter Homes Pty Ltd 1/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P., 
Coleman C.C., Kennedy C.—14/4/94—Construction  1217 

'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public 
holiday—^Appellant sought to resile from its previous concession that employee had been absent on day before 
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or 
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in the Full 
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was 
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full 
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—^Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J 
(President), Rowland and Nicholson J.J.—22/3/94—Construction  1485 

Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance 
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required 
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there 
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf 
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their 
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given 
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F. A.I.U. 
v. Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C, George 
C.—27/5/94—Wood and Paper Product Manufacturing  1497 

CASUAL WORK— 
Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was 

a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto 
Clean—Complaints No. 2414—2417 of 1993—Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services  349 

CLASSIFICATION— 
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments 

in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady 
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services  

Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation 
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having 
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues 
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of 
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered 
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93— 
Constmction   

Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified 
another pay level—Commission found claim fell within State Wage Principles—Granted—Hamersley Iron Pty Limited v. 
A.W.U. and Otheis—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining  

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. K)19, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  

Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that 
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees 
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment 
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments 
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are 
covered in provisions specific to classification and exempt from General Order—Respondent fiather argued that employees who 
worked through from end of season to beginning of next without break should not be regarded as seasonal 
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees 
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94— 
Meat and Meat Products Manufacturing  

Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on 
the basis of inter alia increased training, work value and higher education of recruits—^Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighUng classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A>—Commission in Court Session—Coleman C.C., Kennedy G, George C.—1/2/94— 
Public Order and Safety Services  

Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the 
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals 
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in 
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator—Negus 
C.—9/2/94—Medical and Dental Services  
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CLASSIFICATION—continued 
Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate 

with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates 
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new 
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased 
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of 
1994—Fielding C.—24/3/94—Iron Ore Mining  2AppeaI against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at 
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the 
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument 
canvassed by parties before the Commission—^Respondent argued that there was ample opportunity for the Appellant to present 
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation 
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3) 
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld 
and Decision Quashed—-Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C., 
Parks C.—22/4/94—Mining   

COMMON RULE— 
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of 

the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area 
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298 
of 1993—President—Sharkey P.—8/12/93—Cultural and Recreational Services  62 

'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries  198 

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  350 

COMPASSIONATE LEAVE— 
'Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred 

in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence 
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the 
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was 
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance 
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C., 
Gregor C.—1/2/94—Other Health Services  219 

Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious 
illness, the officer had been required to provide care and attention to his children and a caution should be 
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of 
1993—^Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services  354 

COMPENSATION— 
'Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 

employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act 
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—11/12/93—Health Service  45 

Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—^Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation  664 

Conference referred re claim for payment under transfer package agreement—Applicant union claimed that employee was entitled 
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation 
Policies—^Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee 
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship 
but was consequential—RGB reviewed award and found on evidence that as the employee was deemed as a railway officer 
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum 
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U, v. W.A.G.R.C.—No. RCB CR4 
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport  1134 

Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued 
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent— 
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant 
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant 
had been filled—Commission from evidence submitted and cases cited found that the Respondent had failed to protect its 
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief 
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties 
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted 
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual 
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail 
Trading   1346 
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COMPENSATION—continued 4Claiin re breach of union rules over failure to assist in legal action—Applicant claimed that after initial dismissal claim was settled, 
union offered future services which he sought but found union had done nothing about the claim and later had lost the 
file—^Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances 
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had 
dealt with the matter in an unsatisfactory manner and that the continual ignoring of phone calls was seen as misconduct but 
as union had elected new representation and was willing to assist member the initial complaint was allowed to be 
investigated—President further permitted Applicant's claim to re-open application but confined orders on the knowledge that 
the union would promptly consider member's employment claim—Ordered Accordingly—Cannell P.J. v. F.L.A.I.E.U.—No. 
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants  1240 

CONFERENCE— 2Appea! against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act 
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service  

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to 
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct, 
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that 
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and 
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed— 
A.E.E.F.E.U. v. Rotmest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration  

Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the 
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices 
and requested an extended deadline for decisions—^Respondent argued information was already available—Commission found 
issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution 
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to 
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of 
1993—Beech C.—28/5/93—^Property Services      

Conference referred re claim for removal of warning letter from employee's file—Applicant union argued that it was inappropriate 
that the letter was issued due to circumstances surrounding the event—Respondent argued that employee disobeyed a lawful 
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing 
an order for removal of the letter and published the finding—Ordered Accordingly—F.M.W.U. v. The Board of Management, 
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes  

Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 
and take action on its behalf—Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993—Parks C.—11/2/94—^Accommodation   

Conference referred re claim of redundancy payments—Applicant union claimed that as a redundancy agreement existed between 
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was 
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of 
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons 
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No. 
CR500 of 1993—Beech C—7/1/94—Construction Services  2Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—1613194—Metal Ore Mining  

Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through 
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission 
id not have jurisdiction—Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there 
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed 
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of 
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech 
C.—2X14194—Manufacturing  

Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator 
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under 
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S. A.—No. PSA CR13 
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration  

Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the 
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was 
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second 
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission 
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations 
as a consequence of the employment relationship, there was an industrial matter which could be determined by the 
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—2014194— 
Police Service   

Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering 
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and 
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too 
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to 
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that 
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available 
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of 
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing  
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CONTRACT OF SERVICE— 2Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membeiship of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act 
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service  

Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued 
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had been 
allowed to work out his notice period it could have led to an offer of employment with the new owners—^Respondent argued 
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined 
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term 
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not 
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic 
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—^Accommodation . 

^Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—^Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—^Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
Mining   

Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was 
a subcontractor not casually employed—Dismissed—McCony G., DOPLR v. Kym Eric Hughes t/a Kym's Auto 
Clean—Complaints No. 2414—2417 of 1993—^Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services  

Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not 
of service or employment—^Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial 
Magistrate—Cockram S.M.—16/12/93—Government Administration  

2Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal 
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering 
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public 
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there 
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who 
had retired—Upheld and Suspended and Remitted—Hogg EJ. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full 
Bench—Shatkey P., Coleman C.C., Gregor C.—16/12/93—Museums  

Application for allegedly denied contractual entitlements—^Applicant argued that he was owed three months salary as a redundancy 
payment on the basis of a letter—^Respondent argued that Applicant misunderstood the arrangement that applied to 
him—Commission found on evidence in favour of Respondent—^Dismissed—Penson M. v. Bristile Ltd—No. 1161 of 
1992—Parks C.—25/1/94—Ceramic Product Manufacturing :  

Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that 
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees 
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment 
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments 
upon accumulated time worked—^Respondent argued that no error occurred in classification of seasonal employees who are 
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who 
worked through from end of season to beginning of next without break should not be regarded as seasonal 
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees 
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94— 
Meat and Meat Products Manufacturing  

2Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of 
awaid—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to 
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent 
amendment to an award which introduced a discrete provision would affect the proper construction of earlier 
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal 
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining  

Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—^Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—^Accommodation  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area 
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission 
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that 
procedural unfairness had occurred—Dismissed—Clancy LA. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks 
C.—18/3/94—Accommodation   

Conference referred re claim for payment under transfer package agreement—Applicant union claimed that employee was entitled 
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation 
Policies—^Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee 
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship 
but was consequential—RCB reviewed award and found on evidence that as the employee was deemed as a railway officer 
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum 
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4 
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport  
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CONTRACT OF SERVICE—continued 2Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that 
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the 
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that 
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench 
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first 
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with 
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an 
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld 
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P., 
Fielding C., Parks C.—11/2/94—^Architectural Services  2Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into 
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the 
position in relation to purported termination while person was on sick leave was different from purported termination while 
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority 
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full 
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit, 
thus dismissal was unfair—Upheld and Remitted—Reynolds J.J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full 
Bench—Sharkey P., Gregor C, Parks C.—21/3/94—Liquor Wholesaling  

Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union 
claimed three employees were misinformed by management that their contracts were on-going not temporary which breached 
provisions of General Order as no provisions existed in award for fixed term contracts other than for paternity leave—Respondent 
argued that employees were validly employed on fixed term contracts which were not renewed at end of the term and that the 
claim was not an attempt to avoid obligation under Redundancy General Order—Commission reviewed authorities and found 
on evidence that as the three employees had been employed on bona fide temporary contracts which had come to an end in 
accordance with terms and proper application of award—Dismissed—F.M.W.U. v. The Board of Management, Royal Perth 
Hospital—Nos. CR462 and 556 of 1993—Gregor C—9/3/94—Hospitals and Nursing Homes  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements— 
Applicants had filed similar applications before the Commission previously and there was a current application before the 
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had 
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found 
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission 
ought proceed with this matter—Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509 
of 1993—George C.—28/3/94—Electronics  

Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert 
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired 
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities 
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision 
for severance payments based on length of service—^Tribunal was satisfied that amendments as sought should issue with effect 
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of 
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining  

Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued 
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent— 
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant 
was now not acceptable, to client, it did not have a position available for Applicant—Furthermore previous position of Applicant 
had been filled—Commission from evidence submitted and cases cited found that the Respondent had failed to protect its 
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief 
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties 
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted 
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual 
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail 
Trading   

CUSTOM AND PRACTICE— 
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he 

was not given four weeks notice—Respondent argued that it was custom and practice as well as an implied term in the 
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was 
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation 
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence 
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to 
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not 
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining  

Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering 
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and 
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too 
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to 
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that 
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available 
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of 
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing  

DATE OF OPERATION— 3Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries  

Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system the amount 
paid for work during ordinary hours including over tally and waiting time should be the ordinary rate of wage received by that 
person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not 
universal and that employees received sick leave, RDO's and workers' compensation at ordinary rates of wage and not the actual 
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of 
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U. 
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product 
Manufacturing   
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DATE OF OPERATION—continued 
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation 

and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having 
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues 
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of 
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered 
Accordingly—O.P.P.D.U, and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93— 
Constraction   

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  

'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on 
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)-—Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94— 
Public Order and Safety Services  

Application to vary award re increase in rates of pay—^Respondent argued as a preliminary point that the application was not made 
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—-Commission reviewed 
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than 
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named 
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety 
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part— 
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product 
Manufacturing   

Application to vary award re Skill Based Classification Structure—^Applicant argued that the award should be amended from date 
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it 
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer 
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before 
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft arid 
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing  

Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon 
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible 
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even teen commenced—Commission was 
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award 
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or 
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered 
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93— 
General Construction  

DEMARCATION— 
Conference referred re claim for recmitment of members—Applicant union claimed members had been enrolled by Respondent union 

and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U, v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  

DISABILITIES— 
Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover 

all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence 
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty 
Ltd and Others—No. CR470 of 1993—George C.—11/1/94—Construction  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employer had 
misrepresented the import of a medical report—^Respondent argued that due to employee's physical indisposition he was unlikely 
to performance the full range of duties, despite a lengthy rehabilitation program period—Commission reviewed authorities and 
found Applicant failed to establish employee's ability to adequately discharge all duties of the position and in the circumstance 
the Respondent's conclusion that 'enough was enough' was reasonable—Dismissed—A.W.U. v. Hamersley Iron Pty 
Limited—No. CR558 of 1993—Fielding C.—11/2/94—Metal Ore Mining  

Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage 
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements 
under State Wage Fixing Decisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No. 
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries  

DISCRIMINATION— 
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received 

no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored 
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not 
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication 
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh 
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction 
Trade Services   2Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George G, Parks C.—16/3/94—Metal Ore Mining  
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CUMULATIVE DIGEST—continued 

DISCRIMINATION—continued 
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant 

union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation— 
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision 
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was 
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator 
found from evidence submitted that no case had been made out to distinguish persona] circumstances of incumbent from other 
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's 
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach 
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant 
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of 
1993—Public Service Arbitrator—George C.—9/5/94—Public Service  

EMPLOYEE— . , 2Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal 
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering 
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public 
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there 
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who 
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full 
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums    

Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not 
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial 
Magistrate—Cockram S.M.—16/12/93—Government Administration    

Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was 
a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto 
Clean—Complaints No. 2414—2417 of 1993—Industria Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services  2Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued 
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found 
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the .. 
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full 
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation      

Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that 
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees 
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment 
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments 
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are 
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who 
worked through from end of season to beginning of next without break should not be regarded as seasonal 
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees 
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94— 
Meat and Meat Products Manufacturing  2Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that 
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the 
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that 
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench 
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first 
instance, firlly revealed that they were to be employees of the company in providing their services for an annual salary with 
tax deducted on a PAYE basis—Full Bench further found being a director was not fimdamentally inconsistent with being an 
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld 
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P., 
Fielding C, Parks C.—11/2/94—Architectural Services    

Conference referred re claim for payment under transfer package agreement—^Applicant union claimed that employee was entitled 
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation 
Policies—Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee 
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship 
but was consequential—RGB reviewed award and found on evidence that as the employee was deemed as a railway officer 
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum 
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4 
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport        

Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator 
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under 
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13 
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration  

Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that 
the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was 
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the 
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there 
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted 
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v. 
Pacesetter Homes Pty Ltd t/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P., 
Coleman C.C., Kennedy C.—14/4/94—Construction  

ENFORCEMENT OF AWARDS/ORDERS— 2Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause 
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate 
to find as he did—Dismissed—Waugh TJ. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P., 
George C., Parks C.—17/12/93—Forestry and Logging  

Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found 
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—^Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  



CUMULATIVE DIGEST—continued 

ENFORCEMENT OF AWARDS/ORDERS—continued 
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 

an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16112/93—Metal Product Manufactory  2AppeaI against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred 
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence 
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the 
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was 
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance 
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C., 
Gregor C.—1/2/94—Other Health Services  

Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part 
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—Industrial 
Magistrate—Moore S.M.—3/11/93—Road Freight Transport  

Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not 
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial 
Magistrate—Cockram S.M.—16/12/93—Government Administration  

Complaints re failure to record start and finish times in accordance with award—^Industrial Magistrate found on evidence person was 
a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto 
Clean—Complaints No. 2414-—2417 of 1993—^Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services  

Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was 
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the 
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—72 of 
1993—Industrial Magistrate—Reynolds S.M.—11/6/93—Construction Trade Services  

Complaint re breach of award re denied compassionate leave—^Industrial Magistrate found relative of employee suffered a serious 
illness, the officer had been required to provide care and attention to his children and a caution should be 
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of 
1993—Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services  

-Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that 
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the 
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that 
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench 
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first 
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with 
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an 
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld 
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P., 
Fielding C, Parks C.—11/2/94—^Architectural Services  

'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial 
action—AppeUant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations 
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34 
and 36—^Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty 
Ltd (1989)—^Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document, 
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply 
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breathes 
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U. 
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.J.—14/4/94— 
Mining (Iron Ore)  2AppeaI against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance 
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required 
to adduce evidence that discussions were held pursuant to subclauses (IXb) or (c) of Clause 20A of the Award and that there 
was no evidence to show that the specific job was stopped—^Respondent argued that the evidence adduced by and on behalf 
of the Complainant was grossly inadequate and merely went to show that the affected employees had teen dismissed from their 
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given 
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U. 

C.—21/5/94—Wood and Paper Product Manufacturing , 

HOURS OF WORK— 
Application for declaration re introduction of staggered commencement times for employees in transport services—Applicant argued 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding 
C—22/12/93—Metal Ore Mining  

Application to vary award re provision for short term or fixed term employment for employees by consent—Patties sought to insert 
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired 
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities 
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision 
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect 
on and from this date—Granted—Gnffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of 
1993—Coal Industry Tribunal—Fielding C—16/2/94—Coal Mining  

INDUSTRY— 
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found 

no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate^'found^DefendMTfirwithin 
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not iiiie flie ifefendmt part 
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—^Industrial 
Magistrate—Moore S.M.—3/11/93—Road Freight Transport  
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INDUSTRY—continued 
Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North 

Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up 
Agreement as past modification work had been covered in agreement's scope clause—Respondent argued that in the past the 
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification 
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the 
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations 
work and as its scope was more particular and more recently registered of the two, the agreement should not be over-ridden 
by award—Declared Accordingly—M.E.W.U. v. Ralph M. Lee Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and 
Gas Extraction  996 

Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union 
and wanted the exclusive right to recruit persons qualified as floor coverers—Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  1357 

INDUSTRIAL ACTION— 2Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
Mining   2Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck driver—Appellant frirther argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause 
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate 
to find as he did—Dismissed—Waugh TJ. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P., 
George C., Parks C.—17/12/93—Forestry and Logging  

Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through 
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission 
did not have jurisdiction—Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there 
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed 
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of 
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Fanners Limited—No. C128 of 1994—Beech 
C.—21/4/94—Manufacturing  

'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial 
action—Appellant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations 
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34 
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCony v Como Investments Pty 
Ltd (1989)—^Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document, 
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply 
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches 
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U. 
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.J.—14/4/94— 
Mining (Iron Ore)   

INDUSTRIAL MATTER— 2Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could 
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—Dismissed —H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service  45 

Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the 
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was 
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second 
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission 
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations 
as a consequence of the employment relationship, there was an industrial matter which could be determined by the 
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94— 
Police Service  1580 

INTERPRETATION—WORDS AND PHRASES— 
■•Application for orders re breach of union mles over union general election—Applicant argued that the President exceeded his powers 

in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that 
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President 
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the 
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed— 
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93— 
Unions   63 
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INTERPRETATION—WORDS AND PHRASES—continued 
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 

of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a wimess was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Worm aid 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn L, Nicholson L, 
Ipp J.—9/6/93—Public Order and Safety Services  

2Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility 
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial 
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—17/12/93—Forestry and Logging  

Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious 
illness, the officer had been required to provide care and attention to his children and a caution should be 
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of 
1993—Industrial Magistrate—Bromfield S.M. —18/8/93—Other Health Services  

"•Application for orders re compliance with union rules over the business and management of the union remitted to President from 
IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions 
of Committee of Management were null and void—^Respondents argued there was no jurisdiction to correct past 
breaches—President found he should delete the particular declarations and orders made originally—Ordered Accordingly— 
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey 
P.—25/1/94—Interest Groups  

2Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred 
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence 
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the 
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was 
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance 
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C., 
Gregor C.—1/2/94—Other Health Services  

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

Conference referred re claim of redundancy payments—Applicant union claimed that as a redundancy agreement existed between 
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was 
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of 
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons 
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No. 
CR500 of 1993—Beech C. —7/1/94—Construction Services  

Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that 
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees 
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment 
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments 
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are 
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who 
worked through from end of season to beginning of next without break should not be regarded as seasonal 
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees 
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94— 
Meat and Meat Products Manufacturing  

2Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of 
awaid—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to 
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent 
amendment to an award which introduced a discrete provision would affect the proper construction of earlier 
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal 
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining  

2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U. 
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C. 
—15/2/94—Hospitals and Nursing Homes  

Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North 
Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up 
Agreement as past modification work had been covered in agreement's scope clause—^Respondent argued that in the past the 
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification 
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the 
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations 
work and as its scope was more particular and more recently registered of the two, the agreement should not Ire over-ridden 
by award —Declared Accordingly—M.E.W.U. v. Ralph M. Lee Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and 
Gas Extraction  

Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal 
Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a 
class of employees within the organisation constituted the "office" or whether it constituted a separate office—Leave to 
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that 
if an' 'office'' means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full 
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which 
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70 
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—^Emergency Services  
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CUMULATIVE DIGEST—continued 

INTERPRETATION—WORDS AND PHRASES—continued 
^Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a 

true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable, 
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and 
the method of interpretation of the award needed further examination—President found in the circumstances that as there was 
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph 
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas 
Extraction  

Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union 
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  

Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application 
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents 
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not 
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that 
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and 
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made 
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict 
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within 
legislative rights to receive information pursuant to Section 33(5) of the Act and the wimess was not prohibited by Section 5 
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie 
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C, Beech C.—18/3/94—Industrial Relations  

Conference referred re backpay payment—Applicant claimed that the term "award" could include a federal enterprise agreement 
and the agreement which existed between the parties could be deemed to form part of the award and the relevant 
subclause—Respondent argued that the Applicant's interpretation of the meaning was incorrect and the enterprise agreement 
did not fall within the meaning of "award"—Commission reviewed authorities and found on proper interpretation of the term 
"award", that as employees were covered by Federal Award the Federal enterprise agreement was deemed to form part of the 
award for the purpose of the subclause—Granted—Eltin Open Pit Operations Pty Ltd—No. CR136 of 1994—Gregor 
C.—16/5/94—Metal Ore Mining  

INTERVENTION— 
Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's 

Union—Commission found that because of the nature of the application impossible for any registered organisation other than 
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of 
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of 
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus 
C.—10/12/93—Services to Water Transport  227 

JURISDICTION— 
Application for orders re breach of union rules over union general election—Applicant argued that the President exceeded his powers 

in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that 
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President 
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the 
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed— 
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93— 
Unions   

Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membetship of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could 
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed —H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service  

Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a wimess was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a wimess's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Wormald 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J., 
Ipp J.—9/6/93—Public Order and Safety Services  

Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued 
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of 
employment so that the operation of law had brought that contract to an end —PS AB reviewed authorities and found that appeal 
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service 
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C, Beaver/Kaub—18/1/94—Government 
Administration   

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received 
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored 
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not 
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication 
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh 
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—^27/1/94—Construction 
Trade Services   



CUMULATIVE DIGEST—continued 

JURISDICTION—continued 
"•Application for orders re compliance with union rules over the business and management of the union remitted to President from 

IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions 
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past 
breaches—President found he should delete the particular declarations and orders made originily—Ordered Accordingly— 
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey 
P.—25/1/94—Interest Groups  

2Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal 
and contractual entitlements—AppeUant argued Commission erred in finding no contract of employment and not ordering 
reinstatement where it had found the Appellant unfairly treated—AppeUant further argued appeal raised matters of public 
interest—Full Bench extended time for lodging appeal, considering action in another court—FuU Bench found that clearly there 
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who 
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full 
Benct—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums  

2Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied 
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in 
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given 
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample 
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without 
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks 
C.—25/1/94—Interest Groups   

3Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell SC., Fielding C, Gregor C., George C.—24/12/94—All Industries  

Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993 —Parks C.—11/2/94—^Accommodation  

2Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued 
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found 
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the 
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full 
Bench—Sharkey P., Halliwell SC., Gregor C.—16/2/94—Motor Vehicle Services  

2Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C., 
George C.—16/2/94—Gambling Services :  

'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on 
the basis of inter alia increased training, work value and higher education of recraits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)—-Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94— 
Public Order and Safety Services  

Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—^Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—^Accommodation  

'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vaty award to 
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and 
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities, 
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the AppeUant but weighed them against 
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R. 
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—^Industrial Appeal Court—^Industrial Appeal 
Court—Kennedy J., Rowland L, Franklyn J.—21/1/94—Furniture Manufacturing  

4AppUcation for stay of order until question of Commission's jurisdiction is determined in related Supreme Court matter—Applicant 
argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of 
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full 
Bench which authorised an amendment to the rules of the Respondent union—^President noted law to be applied to stay of 
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with 
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the 
Applicant—^Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding, 
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v. 
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—Hospitality  

'Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—FuU Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—16/3/94—Metal Ore Mining  
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CUMULATIVE DIGEST—continued 

JURISDICTION—continued 
Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements— 

Applicants had filed similar applications before the Commission previously and there was a current application before the 
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had 
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found 
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission 
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509 
of 1993—George C.—28/3/94—Electronics  

application for enforcement of Act re failure to produce records—^Respondent made submissions in support of an oral application 
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents 
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not 
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that 
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and 
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made 
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict 
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within 
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5 
of the Pay-roll Tax Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie 
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C, Beech C.—18/3/94—Industrial Relations  

Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through 
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission 
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there 
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed 
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of 
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech 
C.—21/4/94—Manufacturing  

2Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first 
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was 
no or no sufficient evidence he Appellant employed or proposed to employ persons in classifications prescribed in the 
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were 
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and 
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's 
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was 
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended 
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and 
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality  

■•Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a 
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable, 
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and 
the method of interpretation of the award needed further examination—President found in the circumstances that as there was 
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph 
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—^President—Sharkey P.—3/5/94—Oil and Gas 
Extraction  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her 
suspension she was not given the opportunity to be heard or given reasonable notice of die meeting to discuss serious 
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the 
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent 
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence 
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not 
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes 
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault 
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services  

Conference referred re claim for recraitment of members—Applicant union claimed members had been enrolled by Respondent union 
and wanted the exclusive right to recruit persons qualified as floor coverers—Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  

JAppeal against decision of Commission (74 WAIG 670) re competency of application and jurisdiction of Commission —Respondent 
sought particulars of grounds of appeal with respect to jurisdiction of Commission and why issues concerning jurisdiction were 
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities 
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers 
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper 
discretion to be exercised under Act and proper compliance of Regulations required, further and better particulars be provided 
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1994—Full 
Bench—Sharkey P., Coleman C.C., Kennedy C.—12/4/94—Hospitality  

Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant argued that 
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested 
right—Respondent argued that changes to Section 29(l)(b)(i) of the I.R. Act should include a temporal limit and which should 
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through 
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant, 
either express or implied, which could lead to a construction that the right of refetral which existed prior to amendment had 
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an 
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons 
Issued-—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport  

Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the 
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was 
not an industrial matter for the purposes of the At and therefore no jurisdiction for the Commission to hear claim—Second 
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard firrther on it—Commission 
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations 
as a consequence of the employment relationship, there was an industrial matter which could be determined by the 
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94— 
Police Service  
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CUMULATIVE DIGEST- 

JURISDICTION—continued 
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 

to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been 
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
J.J.—14/4/94—Laundry and Drycleaners  1493 

LIVING AWAY FROM HOME ALLOWANCE— 
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the 

Public Service and also for work away from the depot or station when notice was not given—Commission found that the award 
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v. 
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport  296 

LONG SERVICE LEAVE— 
Claim re calculation of long service leave entitlements—BOR found on evidence that Applicant's employment was continuous due 

to transmission of business being within the two month period provided for the Long Service Leave Standard 
Provisions—Granted—A.M.I.E.U. v. Tip Tbp Abattoirs—Wooroloo—File No. 1 of 1994—Board of Reference—Carrigg 
J./Latter/UphiU—31/3/94—Meat  1309 

MANAGERIAL PREROGATIVE— 
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that although he was told he was terminated due 

to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the 
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing 
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate 
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything 
other than restructuring of the workplace—Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor 
C.—1/1/94—Personal and Household Good Retailing  

Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the 
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices 
and requested an extended deadline for decisions—Respondent argued information was already available—Commission found 
issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution 
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to 
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of 
1993—Beech C.—28/5/93—Property Services  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refused 
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring 
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned 
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the 
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups .... 

Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant 
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation— 
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision 
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was 
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator 
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other 
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's 
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach 
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant 
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of 
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service  

Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering 
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and 
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too 
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to 
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that 
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available 
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of 
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing  

MATERNITY LEAVE— 
Application to vaty award re provision for short term or fixed term employment for employees by consent—Parties sought to insert 

provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired 
on that basis within two months of the expiiy of their fixed term—Parties further sought to ensure that the career opportunities 
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision 
for severance payments based on length of service—^Tribunal was satisfied that amendments as sought should issue with effect 
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of 
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining  1137 

MISCONDUCT— 2Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—^Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell SC.—17/12/93—Metal Ore 
Mining   19 
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MISCONDUCT—continued 
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 

argued that employee was on annual leave when the incident occurred thus outside of working hours, had Men subject to 

had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that 
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and 
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed— 
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—-Government Administration  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the 
period of the employment relationship which would have led his employer to develop any negative impression about him, that 
the incident was isolated and minor—Respondent argued inter alia, assault was severe, that it thoroughly investigate the mattar, 
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found 
unfairness of summary dismissal was not established —Dismissed—Kettle E. v. Go Go Go Ply Ltd—No. 1287 of 1993—Gregor 
C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant argued employee had attended work 
at short notice rather than inconveniencing employer and that Respondent was partly responsible for her sleeping due to 
airconditioning—^Applicant further argued it was a single incident, another employee was not dismissed and there was a time 
delay between incident and punishment—Commission reviewed authorities and found on evidence employee had not 
consciously strived to meet its obligations and further justification arose fiom earlier conduct—Dismissed—F.C.U. and 
Wormald Security Pty Ltd—No. CR464 of 1993—Parks C.—13/12/93—Property and Business Services  

Conference referred re claim for removal of warning letter from employee's file—^Applicant union argued that it was inappropriate 
that the letter was issued due to circumstances surrounding the event—Respondent argued that employee disobeyed a lawful 
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing 
an order for removal of the letter and published the finding —Ordered Accordingly—F.M.W.U. v. The Board of Management, 
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes  

Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the 
product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times true and 
honest—Respondent argued that a foil investigation of events had been carried out and there was a possibility that criminal 
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged 
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB forther 
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Gosterwaal 
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mathie—2/ 
2/94—Government Administration  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued employee refused 
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring 
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned 
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the 
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups .... 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's 
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed 
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had 
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and 
summoned witnesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley 
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents  

2Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to 
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wUfol disobedience of lawfal 
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Pty Ltd (Timezone)—Appeal No. 
1409 of 1993—Full Bench—Sharkey P., Negus C., Beech C.—4/2/94—Recreational Goods Retailing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued summary dismissal and denied opportunity to 
explain situation—Respondent argued termination was the result of employee "brass plating", i.e. providing false information 
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities ami found that by deliberately 
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and 
termination was just—^Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding 
C.—21/2/94—Pharmaceutical and Tbiletry Wholesaling  

Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent 
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for 
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary 
dismissal for only two incidents—^Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—Halliwell 
S.C.—2/3/94—Mining  

Application for extension to time to register unfair dismissal application—Applicant claimed that the days for filing application have 
been limited under new amendment in Section 29(2) and extension of time was needed to register primary application— 
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual 
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension 
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of 
time—Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footware Retailing  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was harsh, oppressive and 
unfair—Commission found at first instance that the dismissal was wrongful as termination was not in accordance with 
employment contract and award —Commission reviewed Undercliffe Case and found on evidence that actions of employer were 
harsh and unfair and dismissal was unjustified—Declared and Ordered Accordingly—Parfitt R. v. The Ascot Inn—No. 115 of 
1 QOd. i... RpaoH C* 1 1 fX Kb A Rtitl/iinr* C+nmfitrA Cai-utoae 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that no proper 
hand-over was done by predecessor and as there was no one available on hand to turn to for guidance or advice had approached 
Guild President with this concern—Respondent argued that termination was result of employee's failure to work to specific 
work requirements—Commission found on evidence that employee was unfairly dismissed but viewed reinstatement as 
unfeasible as both parties had entered into the employment contract on false assumptions, however found that contractual 
entitlement of overtime not taken as time in lieu be paid—Declared Accordingly and Granted in Part—Salmon C.E. v. Curtin entitlement of overtime not taken as time in lieu be paid—Declared Accordingly 
University Student Guild—No. 524 of 1992—Negus C.—10/3/94—Publishing . 

Application for reinstatement without loss of entitlements on the pounds of unfair dismissal—^Applicant claimed that termination 
occurred when he was on workers compensation and that the reasons stated in dismissal letter were not stated in separation 
certificate, which only stated misconduct as reason for termination—Respondent argued that termination resulted from 

continued complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed 
authorities and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent 

Itf 
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CUMULATIVE DIGEST—continued 

MISCONDUCT—continued 
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant 

argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations 
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it 
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of 
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that 
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that 
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission 
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community 
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services  

Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he 
was not given four weeks notice —Respondent aigued that it was custom and practice as well as an implied tetm in the 
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was 
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation 
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence 
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to 
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not 
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining  

Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already 
pre-determined punishment of reprimand and demotion before employee was read accusations—Respondent argued that there 
was no breath of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission 
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit 
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of 
1993—Beech C.—8/6/94—Building Completion Services      

Application for reinstatement on the pounds of unfair dismissal—Applicant claimed that due to services terminated without notice, 
an immediate vacating of accommodation and an absence of paid benefits the termination was summary—Respondent argued 
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other 
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was 
procedurally unfair but adequate cause existed to justify termination—Dismissal—Price G.A. v. Dominion Mining Ltd—No. 
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—^Respondent argued that 
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal 
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it 
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and 
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The 
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services    

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union claimed that employee's actions 
were a result of trauma suffered following an incident after work—^Respondent argued that employee's initial and subsequent 
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities 
and found on evidence that as the Respondent's decision was based on current evidence it was entitled to conclude that the 
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in 
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor 
C.—27/5/94—Health Services  

MIXED FUNCTION— 2Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at 
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the 
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument 
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present 
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation 

to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3) 
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld 
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C., 
Parks C—2214/94—Mining   1208 

NATURAL JUSTICE— 
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the 

period of the employment relationship which would have led his employer to develop any negative impression about him, that 
the incident was isolated and minor—Respondent argued inter alia, assault was severe, that it thoroughly investigate the matter, 
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found 
unfairness of summary dismissal was not established —Dismissed—Kettle E. v. Go Go Go Pty Ltd—No. 1287 of 1993—Gregor 
C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area 
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission 
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that 
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks 
C.—18/3/94—^Accommodation  

^Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—16/3/94—Metal Ore Mining  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her 
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious 
issues—Respondent argued that termination was due to conflict ami refusal to discuss issues of concern when requested by the 
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent 
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence 
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not 
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes 
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault 
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services  
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CUMULATIVE DIGEST—continued 

NATURAL JUSTICE—continued 
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—Applicant 

argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations 
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it 
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of 
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that 
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that 
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission 
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community 
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services  

'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of 
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in 
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement 
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion 
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test 
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and 
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal 
No. 19 of 1993—^Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product 
Manufacturing   

■•Application for stay of order re reinstatement and contractual entitlement pending appeal to Full Bench—^Applicant submitted that 
there was a denial of natural justice or procedural fairness at first instance—Furthermore with regard to payment of monies, 
as ordered, there was concern that it may not be recoverable if appeal was successful—^President reiterated principles which 
were to apply in applications for stay—President found from evidence balance of convenience favoured Respondent— 
Dismissed—Ascot Inn v. Parfitt R.—No. 475 of 1994—Sharkey P.—6/5/94—Hospitality  

Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already 
pre-determined punishment of reprimand and demotion before employee was read accusations—^Respondent argued that there 
was no breach of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission 
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit 
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of 
1993—Beech C.—8/6/94—Building Completion Services  2Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance 
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required 
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there 
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf 
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their 
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given 
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U. 
v. Jason Industries Ltd t/a Jason Furniture —Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C, George 
C.—27/5/94—Wood and Paper Product Manufacturing  

NEXUS— 
Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds 

that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an 
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and 
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of 
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles 
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Urg Company Pty Ltd 
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—^Transport  

Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to 
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal 
Award—^Application was adjourned in order to notify Section 50 parties of proceedings—CO argued most of the companies 
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission 
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers 
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus 
C.—20/12/93—Printing, Publishing and Recorded Media  

Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions 
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement 
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was 
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and 
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C. —27/1/94—Government Administration  

Application to vary award re Skill Based Classification Structure—^Applicant argued that the award should be amended from date 
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it 
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer 
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before 
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and 
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing  

ORDER— 
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 

to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and 

Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  
^Application for stay of order pending appeal to Full Bench—^Applicant claimed that the declaration issued should be stayed as a 

true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable, 
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and 
the method of interpretation of the award needed further examination—President found in the circumstances that as there was 
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph 
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas 
Extraction  2Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance 
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required 
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there 
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf 
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their 
employment, which was insufficient—full Bench reviewed authorities and found on evidence that Appellant was not given 
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U. 
v. Jason Industries Ltd t/a Jason Furniture —Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C., George 
C.—2115194—Wood and Paper Product Manufacturing  



74 W.A.I.G. 1 

CUMULATIVE DIGEST—continued 

OVERTIME— 
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—^Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 

was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron 1% Limited—No. 1436 of 1993 —Fielding 
C—221X2193—Metal Ore Mining    

Complaint re failure to pay correct overtime in accordance with an award—^Industrial Magistrate applied Glover's Case and found 
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—^Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  

PRINCIPLES— 
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of 

the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area 
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298 
of 1993—^President—Sharkey P.—8/12/93—Cultural and Recreational Services  

Application for a new award to cover employees in the maritime industry—^Respondent unions opposed the application on the grounds 
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an 
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and 
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of 
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles 
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Tbg Company Pty Ltd 
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport  

Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was 
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the 
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore 

2Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to 
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient 
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from 
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle 
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal 
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health 
and Community Services  

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—201X2193—Government Administration  

Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions 
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement 
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was 
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and 
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C. —211X194—Government Administration  

Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's 
Union—Commission found that because of the nature of the application impossible for any registered organisation other than 
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of 
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of 
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus 
C.—1Q/12/93—Services to Water Transport  

'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C., George C.—24/12/94—All Industries  

Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments 
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady 
Gowrie Child Centre (WA) Inc.—No. 1528A C of 1990—Coleman C.C.—16/12/93—Child Care Services  

'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on 
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMM1 argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in trams of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy G, George C.—1/2/94— 
Public Order and Safety Services  

Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the 
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals 
were dealt with in the spirit of S.26(lXa)—PSA found ample justification for a Level 2/3 classification—Granted in 
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator —Negus 
C.—9/2/94—Medical and Dental Services  

Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage 
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements 
under State Wage Fixing Decisions —Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No. 
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries  
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CUMULATIVE DIGEST—continued 

PRINCIPLES—continued 
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon 

Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible 
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was 
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award 
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or 
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered 
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93— 
General Construction  2Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first 
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was 
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the 
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were 
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and 
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's 
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was 
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended 
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and 
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality  

Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried 
officers in public and private sectors of hospital industry under Commonwealth Job Skills Programme—Public Service 
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A. 
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and 
Nursing Homes  

Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—^Applicant union argued that consistent with the 
State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a 
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due 
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found 
on evidence that as there were only limited but specific requirements which had been met, the claim should be 
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94— 
Health Services  

PROCEDURAL MATTERS— 
Application for orders re breach of union rules over union general election—^Applicant argued that the President exceeded his powers 

in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that 
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President 
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the 
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed— 
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93— 
Unions   

Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could 
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing witoesses and it was open to find that the treatment of the employee was unfair—^Dismissed —H.L.L.S. 
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service  

'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Wormald 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J., 
Ipp J.—9/6/93—Public Order and Safety Services  

Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should 
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no 
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been 
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a 
matter of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits 
of the case—Dismissed—^Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration  

Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds 
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net fiom which an 
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and 
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of 
employment which were the same or sliehtlv superior to the federal conditions, which complied with the first award principles 

v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport  
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was 

no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the 
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore 
Mining   

Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to 
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient 
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped fiom 
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle 
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal 
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health 
and Community Services  
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PROCEDURAL MATTERS—continued 
Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension 

of time to lodge primary appeal—^Respondent argued it had already been previously prejudiced by being unable to fill the vacant 
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tbnts 
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal 
Board—Negus C., Barker, Love—11/1/94—Health and Community Services  

Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to 
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal 
Award—^Application was adjourned in order to notify Section 50 parties of proceedings—CCI argued most of the companies 
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission 
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers 
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus 
C.—20/12/93—Printing, Publishing and Recorded Media  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's 
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed 
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had 
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and 
summoned wimesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley 
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents  

Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—^Industrial Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—^Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation 
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having 
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues 
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of 
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered 
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93— 
Construction  

Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found 
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent 
fell within the award—Dismissed—Pickering T. v. Hadden P.P. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of 
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services  

2Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal 
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering 
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public 
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there 
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who 
had retired—Upheld and Suspended and Remitted—Hogg EJ. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full 
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums  

2Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied 
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in 
not putting enough weight to evidence that there was no redundancy—^Majority Full Bench found Appellant had been given 
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample 
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without 
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks 
C.—25/1/94—Interest Groups  

2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 

v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C. 
—15/2/94—Hospitals and Nursing Homes    

Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant 
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as 
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of 
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration  

2Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C., 
George C.—16/2/94—Gambling Services  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area 
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission 
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that 
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks 

AppUcation for leave to appeal against declaration in unfair dismissal—^Applicant claimed that appeal to Full Bench was incompetent 
as leave to appeal finding had not been sought or granted as required under the Industrial Relations Act, 1979—Respondent 
argued that leave to appeal finding should only be granted in exceptional circumstances and that the matters be dealt with 
expeditiously so not to further delay the final determination—Commission found on evidence that form and substance of 
Declaration of jurisdiction had the character of a finding and granting leave would create further and unnecessary delay whereas 
refusal would not prejudice the Applicant—^Dismissed—T.A.B. v. Fisher E.—No. 163 of 1993—Parks C.—17/3/94—Gambling 
Service   

Application for extension to time to register unfair dismissal application—^Applicant claimed that the days for filing application have 
teen limited under new amendment in Section 29(2) and extension of time was needed to register primary application— 
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual 
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension 
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of 
time—^Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footware Retailing  
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wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.l.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C, Parks C.—16/3/94—Metal Ore Mining  

Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made 
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed 
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than 
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named 
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety 
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part— 
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product 

Claim re dispute over establishment of an enterprise award—^Applicant union sought improvements in conditions and wages through 
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission 
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there 
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed 
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of 
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Fanners Limited—No. C128 of 1994—Beech 
C.—21/4/94—Manufacturing  2Appeals against decision of Commission (73 WAIG 2391) re new award—First Appllant argued that the Commission in first 
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was 
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the 
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were 
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and 
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's 
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was 
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended 
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and 
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality  

Application for orders re financial membership, compliance with union rules and enquiry into election—^Applicant claimed that as 
the 11 individual Respondents were in arrears for more than the 3 months and one day as required by tire rules then they were 
not deemed as financial members and lost all membership privileges, included the right to nominate and the election was 
invalid—Respondents argued that as the members were not in arrears at the date of close of nominations their nominations and 
elections were valid—^President reviewed mles and found that Respondents were at the time of nominations financial members 
as defined in the rules and the arrears paid were also in accordance with union rules —Dismissed—Carter J J. v. Fry E.L. and 
Others—No. 186 of 1994—President—Sharkey P.—20/4/94—Unions  

Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application 
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents 
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not 
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that 
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and 
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made 
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict 
with summoned witness objecting to production of documents for fear of breaching Thx Act, the Commission was within 
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5 
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie 
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C., Beech C.—18/3/94—Industrial Relations  

'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of 
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in 
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement 
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion 
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test 
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and 
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal 
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—3113/94—Bakery Product 
Manufacturing  

'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public 
holiday—Appellant sought to resile from its previous concession that employee had been absent on day before 
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or 
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in tire Full 
Bench decision had been conceded—^Industrial Appeal Court found it was now too late to now raise an argument which was 
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full 
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J 
(President), Rowland and Nicholson J.J.—22/3/94—Construction  

'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 
to former employees—Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been 
decided after careful consideration and a thorough examination of the (juestion—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
J.J.—14/4/94—Laundrv and Drvcleaners  

PROMOTION APPEAL— 
Appeal against recommendation for promotion to position of Business Manager, Transperth—PAB found on evidence that 

Recommended Applicant could better demonstrate his skills and experience than the Appellant and therefore a better claim to 
the vacant position—Dismissed—Moffett R.L. v. Inchley B.—PAB No. 102 of 1992—Promotions Appeal Boards—Negus C, 
McDermont, Hey—11/2/93—Road Transport  
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CUMULATIVE DIGEST—continued 

PROMOTION APPEAL—continued 
Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal 

Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a 
class of employees within the organisation constituted the "office" or whether it constituted a separate office-~-Leave to 
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that 
if an "office" means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full 
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which 
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70 
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—^Emergency Services  

Conference referred re complaint over upheld promotion appeal—^Applicant claimed it was not made aware the appeal would be heard 
as a hearing de novo and the appeal process was flawed in that it failed to allow principal recommending officer cross 
examination opportunity—Applicant further claimed that the tribunal wrongly assessed Appellant for having a better claim as 
it lacked technical expertise to fully appreciate the nature of the job or import of experience—^Respondent argued that promotion 
appeals before appeal tribunals had always been held via a re-hearing and the tribunal had to decide on the competing claims 
with the material it had before it using a degree of subjective judgement—Public Service Arbitrator found that the Applicant 
was aware of the hearing de novo through the terms of foe agreement and foe tribunal were correct to conclude that Appellant's 
claim was superior as he had discharged foe onus of a better claim—Dismissed—P.S.C. v. C.S.A—No. PSA CR15 of 
1994—Public Service Arbitrator—Fielding C.—20/4/94—State Government Administration      

Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator 
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under 
acontract of employment and therefore foe decision of foe tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13 
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration    

Appeal against recommendation for promotion to position of Signal Systems Engineer, Westrail Centre—PAB found on evidence 
that whilst Appellant had an advantage in terms of computer skills, he had a problem with oral communication which would 
inhibit leadership and direction of a working team and was therefore not able to demonstrate a better claim than Recommended 
Applicant—Dismissed—Weerakody D, v. Hamilton R.—^Promotion Appeal Board—PAB No. 6 of 1994—Negus C.—12/5/ 
94—Rail Transport  

Application for order to dismiss Application No. C420 of 1993—Applicant claimed that foe initial matter was not prosecuted 
expeditiously and was not in public interest to continue it should not continue—Respondent union argued that it had informed 
foe employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case 
and Clarke's case and found that as foe matter was not exposed in foe Commission's jurisdiction early enough it was not allowed 
a fair disposal by both sides but due to foe length of time in prosecuting foe ability to overcome contemporaneousness was 
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94—Health 
Services   

PUBLIC HOLIDAYS— 
'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public 

holiday—Appellant sought to resile from its previous concession that employee had been absent on day before 
holiday—^Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or 
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because foe only matter of law in foe Full 
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was 
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full 
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J 
(President), Rowland and Nicholson J.J.—22/3/94—Construction      

'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on 
foe basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to foe award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in terms of imjxjst on foe public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94— 
Public Order and Safety Services  

PUBLIC INTEREST— 
Conference refetxed re claim for removal of warning letter from employee's file—Applicant union argued that it was inappropriate 

that foe letter was issued due to circumstances surrounding foe event—Respondent argued that employee disobeyed a lawful 
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing 
an order for removal of foe letter and published foe finding —Ordered Accordingly—F.M.W.U. v. The Board of Management, 
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes  

Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the 
product of a genuine difference in tqrinion and judgement from one examiner to another and that he was at all times true and 
honest—Respondent argued that a fidl investigation of events had been carried out and there was a possibility that criminal 
charges would be laid—PSAB found that the Appellant on foe balance of probabilities was guilty of conflict of interest engaged 
in a private business without authorisation and falsely recorded non-existent defects for foe cars he examined—PSAB further 
found Appellant's continued employment would be an affront to foe integrity of foe public service—^Dismissed—Oosterwaal 
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mafoie—2/ 
2/94—Govemment Administration  

Application for reinstatement on foe grounds of unfair dismissal—^Applicant argued that former proceedings had not revealed all that 
was relevant to her claim and that foe Commission in correctly assessed her claim—Respondent argued that the substance of 
the application had already been heard and determined before the Commission and sought dismissal of the matter—Commission 
found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefore it 
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed— 
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education  

'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on 
foe basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in tems of impost on foe public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)--Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94— 
Public Order and Safety Services  
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of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities 
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers 
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper 

•ynsumgiji 
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1 
Bench—Sharkey P., Colcman C.C., Kennedy C.—12/4/94—Hospitality  

Application for order to dismiss Application No. C420 of 1993—Applicant claimed that the initial matter was not prosecuted 
expeditiously and was not in public interest to continue it should not continue—^Respondent union argued that it had informal 
the employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case 
and Clarke's case and found that as the matter was not exposed in the Commission's jurisdiction early enough it was not allowed 
a fair disposal by both sides but due to the length of time in prosecuting the ability to overcome contemporaneousness was 
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94— " 
Services  

REDUNDANCY/RETRENCHMENT— 2Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, foiled to 
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench 
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of 
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission 
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—Dismissed— 
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C, Parks C. 
22/12/93—Furniture, Houseware and Appliance Retailing  

Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued 
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had been 
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued 
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined 
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term 
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not 
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandlcr M.F. v. Southern Oceanic 
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—Accommodation . 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received 
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored 
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not 
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication 
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh 
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction 
Trade Services   

'Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied 
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in 
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given 
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample 
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without 
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks 
C.—25/1/94—Interest Groups  

Complaint re failure to make redundancy payments In accordance with an award—^Industrial Magistrate found Defendant fit within 
an industry carried on by Respondents to the award—Industriai Magistrate reviewed clause in award, authorities and found on 
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was 
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of 
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory  

Application for allegedly denied contractual entitlements —^Applicant argued that he was owed three months salary as a redundancy 
payment on the basis of a letter—Respondent argued that Applicant misunderstood the arrangement that applied to 
him—Commission found on evidence in favour of Respondent—Dismissed—Penson M. v. Bristile Ltd—No. 1161 of 

Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system die amount 

person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not 

rate—Commission found it appropnate to insert a provision regarding notification of closure and intended re-opening of 
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—MJU.U. 
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product 

Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the 
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices 

issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution 
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to 
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of 

the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was 
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of 
amendment existed and the document was only an indication of an award claim—Commission found on evidence that teasons 
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No. 
CR500 of 1993—Beech C. —7/1/94—Construction Services  

Conference referred re redundancy payments, extension of time, reclassification of employees—Applicant union claimed that 
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees 
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment 

TWWf 
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are 
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CUMULATIVE DIGEST—continued 

REDUNDANCY/RETRENCHMENT—continued 
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employees' services were terminated due 

to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence 
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was 
unfair—Dismissed—Gaudy J. v. E.R.T. Explosives Aust Pty Ltd—No 1385 of 1993—Beech C.—14/4/94—Explosive 
Manufacturing  13 ^ 

'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—I AC found Pepler's Case to be of comparatively long standing, to have teen 
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993-—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
J.J.—14/4/94^-Laundry and Drycleaners  1493 

REINSTATEMENT— 2Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to 
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench 
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of 
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission 
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—^Dismissed— 
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding G, Parks C. 
22/12/93—Furniture, Houseware and Appliance Retailing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that although he was told he was terminated due 
to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the 
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing 
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate 
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything 
other than restructuring of the workplace—Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor 
C.—7/1/94—Personal and Household Good Retailing ... 

Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued 
that he was entitled to redundancy payments of four weeks* salary for each completed year of service and that if he had been 
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued 
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined 
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term 
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not 
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic 
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—^Accommodation . 

JAppeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfeir to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
^ftnino 

Conference referred re claim for reinstatement without Iras of entitlements on the grounds of unfair dismissal—Applicant union 
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to 
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Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility 
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial 
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full 

M. v. Kalgoorlie Regional Hospital—Flos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal 
Board—Negus G, Bmker, Love—11/1/94—Health and Community Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the 
period of the employment relationship which would have led his employer to develop any negative impression about him, that 

C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing  
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that former proceedings had not revealed all that 

was relevant to her claim and mat the Commission in correctly assessed her claim—Respondent argued that the substance of 

found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefbre it 
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed— 
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education  
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CUMULATIVE DIGEST—continued 

REINSTATEMENT—continued 
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the 

product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times trae and 
honest—Respondent argued that a Ml investigation of events had been carried out and there was a possibility that criminal 
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged 
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB further 
found Appellant's continued employment would be an affiont to the integrity of the public service—^Dismissed—Oosterwaal 
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus G, Devlin/Mathie—2/ 
2/94—Government Administration   

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that she had received 
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored 
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not 
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication 
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh 
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction 
Trade Services  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refusal 
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring 
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned 
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the 
community—^Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups .... 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's 
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed 
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had 
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and 
summoned witoesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley 
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents  

Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant 
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as 
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of 
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued summary dismissal and denied opportunity to 
explain situation—^Respondent argued termination was the result of employee "brass plating", i.e. providing false information 
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities and found that by deliberately 
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and 
termination was just—Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding 
C.—21/2/94—Pharmaceutical and Tbiletry Wholesaling  

2Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor G, 
George C.—16/2/94—Gambling Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation  

2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—^Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted^-F.M.W.U. 
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C. 
—15/2/94—Hospitals and Nursing Homes  

Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent 
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for 
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary 
dismissal for only two incidents—Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—Halliwell 
S.C.—2/3/94—Mining  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements— 
Applicants had filed similar applications before the Commission previously and there was a current application before the 
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had 
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found 
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission 
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509 
of 1993—George C.—28/3/94—Electronics  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she was 
terminated after she raised the issue of the CEO's tactile habits on her person and that there was nothing in her employment 
record with the company that would justify the position it had taken—^Respondent argued that employee was only temporary 
and the relationship was discontinued because her work was not up to standard—Commission reviewed authorities and found 
that it preferred the evidence of the Respondent to that of the Applicant and that there was a personality conflict between the 
two persons—Commission further found that Applicant had not performed with the accuracy or skill level that was required 
and had not discharged the onus of establishing her claim—^Dismissed—Brock L. v. United Fanners Co-operative Company 
Limited—No. 1652 of 1993—Gregor C.—6/4/94—Importing  

Application for unfair dismissal—Question of rightM employer answered in the positive towards Respondent—^Applicant argued 
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent— 
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant 
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant 
had been filled—^Commission from evidence submitted and cases cited found that the Respondent had failed to protect its 
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief 
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties 
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted 
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual 
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail 
Trading   
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REINSTATEMENT—continued 
Application for reinstatement on the grounds of unfair dismissal—^Respondent argued that employees' services were terminated due 

to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence 
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was 
unfair—^Dismissed—Gandy 1. v. E.R.T. Explosives Aust Pty Ltd—No. 1385 of 1993—Beech C.—14/4/94—Explosive 
Manufacturing •••• 

Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant argued that he 
was not given four weeks notice —Respondent argued that it was custom and practice as well as an implied term in the 
Applicant's contract of employment that payment 1» made in lieu of notice—^Respondent further argued that employee was 
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation 
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence 
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to 
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not 
unfair—^Dismissed—Fahey T. v. Westralian Sands Limited—No, 1171 of 1993—Beech C.—14/4/94—Mining  

Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that dismissal was summary as services were 
terminated without prior notice and no opportunity to retain employment was offered—^Applicant further claimed that no 
warnings were given of performance needing improvement—Respondent argued that termination was due to unsatisfactory 
performance as a supervisor after repeated warnings and a 3 month probationary period and was not summary as employee had 
received monetary benefits of normal termination plus monies for compensation of lack of notice—Commission found on 
evidence that employee was ill-equipped to perform supervisory role but as minimal improvements were made during 4 month 
probation period the employer acted fairly—Dismissed—King P.R. v. Tempo Services Pty Ltd I/a Tfempo Cleaning Service—No. 
956 of 1993—Parks C.—26/4/94—Cleaning Services ........... 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that termination 
occurred when he was on workers compensation and that the reasons stated in dismissal letter were not stated in separation 
certificate, which only stated misconduct as reason for termination—^Respondent argued that termination resulted fiom continued 
complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed authorities 
and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent warnings about 
behaviour Applicant should have been aware of threat of employment—^Dismissed—Metin D. v. The Owners of Stratford on 
Swan Strata Plan 7322 T/F Spira Pty Ltd ACN 008922425 t/a City Waters Lodge—No. 107 of 1994—Gregor __1 K/A KiA Aoorvmmrvi'ittrtn     

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant 
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations 
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it 
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of 
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that 
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that 
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission 
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community 
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services .... 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that prior to her 
suspension she was not given the opportunity to be heard or given reasonable notice of die meeting to discuss serious 
issues—^Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the 
Management Committee—^Respondent further argued that changes to the I.R. Act meant that the application was incompetent 
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence 
that Applicant was entitled to have die allegations put to her and to have legal representation—Further that Respondent did not 
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes 
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault 
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services  

Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already 
pre-determined punishment of reprimand and demotion before employee was read accusations—Respondent argued that there 
was no breach of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission 
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit 
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of 
1993—Beech C.—8/6/94—Building Completion Services  

Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant argued that 
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested 
right—^Respondent argued that changes to Section 29(1 XbXi) of the I JR. Act should include a temporal limit and which should 
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through 
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant, 
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had 
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an 
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons 
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport  

Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that due to services terminated without notice, 
an immediate vacating of accommodation and an absence of paid benefits the termination was summary—^Respondent argued 
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other 
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was 
procedurally unfair but adequate cause existed to justify termination—Dismissed—Price G.A. v. Dominion Mining Ltd—No. 
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining  

Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—Respondent argued that 
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal 
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it 
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and 
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The 
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union claimed that employee's actions 
were a result of trauma suffered following an incident after work—^Respondent argued that employee's initial and subsequent 
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities 
and found on evidence that as the Respondent's decision was based on cuirent evidence it was entitled to conclude that the 
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in 
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 

was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron 1% Limited—No. 1436 of 1993 —Fielding 
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CUMULATIVE DIGEST—continued 

SAFETY—continued 
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review 

of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal 
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when 
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench 
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full 
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's 
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the 
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening 
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Worm aid 
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn JL, Nicholson L, 
Ipp J.—9/6/93—Public Order and Safety Services  2 

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union 
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to 
provocation and that the events were isolated—^Respondent employer argued that employee had breached a Code of Conduct, 
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that 
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and 
therefore Respondent had discharged die onus of justifying decision to summarily dismiss employee—Dismissed— 
A.E.E.F.E.U. v. Rotmest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration  130 

SHIFT WORK— 
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 

was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding 
C—22/12/93—Metal Ore Mining  

Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993—Parks C.—11/2/94—^Accommodation   

Applications to vary awards re short/bereavement leave and shift work—Parties claimed that shift work loading needed to be change 
to an hourly rate to reflect previous amendments altering periods of ordinary hours rostered to constitute shifts—Parties further 
claimed that due to the operation of the Minimum Conditions of Employment Act 1993 the wording in relation to bereavement 
leave would wrongly compound the level of benefit—Commission reviewed the awards and found that as parties sought 
guidance a re-draft of the offending subclauses be recommended—Granted—Activ Foundation Inc. v. M.W.U. —Nos. 431 & 
432 of 1994—Parks C.—1/6/94—Health Services  

SICK LEAVE— 
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued 

no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of 
employment so that the operation of law had brought that contract to an end —PSAB reviewed authorities and found that appeal 
totally lacked merit and there was no basis that he had been treated unfairly—^Dismissed—Seghini R. v. Public Service 
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government 
Administration   

"Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into 
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the 
position in relation to purported termination while person was on sick leave was different from purported termination while 
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority 
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full 
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit, 
thus dismissal was unfair—Upheld and Remitted—^Reynolds J.J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full 
Bench—Sharkey P., Gregor C., Parks C.—21/3/94—Liquor Wholesaling  

Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert 
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired 
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities 
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision 
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect 
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of 
1993—Coal Industry Tribunal—Fielding C.—16/2/94--Coal Mining  

STAY OF PROCEEDINGS— 
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of 

the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rale award entered an area 
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298 
of 1993—President—-Sharkey P.—8/12/93—Cultural and Recreational Services  

■•Application for stay of order until question oif Commission's jurisdiction is determined in related Supreme Court matter—^Applicant 
argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of 
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full 
Bench which authorised an amendment to the rules of the Respondent union—President noted law to be applied to stay of 
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with 
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the 
Applicant—^Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding, 
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v. 
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—Hospitality  4Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a 
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable, 
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and 
the method of interpretation of the award needed further examination—President found in the circumstances that as there was 
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph 
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—^President—Sharkey P.—3/5/94—Oil and Gas 
Extraction  

application for stay of order re reinstatement and contractual entitlement pending appeal to Full Bench—^Applicant submitted that 
there was a denial of natural justice or procedural fairness at first instance—Furthermore with regard to payment of monies, 
as ordered, there was concern that it may not be recoverable if appeal was successful—President reiterated principles which 
were to apply in applications for stay—^President found from evidence balance of convenience favoured Respondent— 
Dismissed—Ascot Inn v. Parfitt R.—No. 475 of 1994—Sharkey P.—6/5/94—Hospitality  
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SUPERANNUATION— 2Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an 
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of 
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding 
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—^Respondent argued 
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of 
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied 

term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or 
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could 
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused 
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—^Dismissed —H.L.L.S. 

v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service  

TALLIES— 
Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system the amount 

paid for work during ordinary hours including over tally and waiting time should be the ordinary rate of wage received by that 
person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not 
universal and that employees received sick leave, RDO's and workers* compensation at ordinary rates of wage and not the actual 
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of 
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U. 
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product 
Manufacturing   

TERMINATION— 2Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair 
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to 
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench 
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of 
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission 
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—Dismissed— 
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C, Parks C. 
22/12/93—Furniture, Houseware and Appliance Retailing  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that although he was told he was terminated due 
to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the 
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing 
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate 
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything 
other than restmcturing of the workplace—^Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor 
C.—7/1/94—Personal and Household Good Retailing  

Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued 
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had teen 
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued 
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined 
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term 
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not 
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic 
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—Accommodation . 2Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
Mining   

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
argued that employee was on annual leave when the incident occurred thus outside of working hours, had teen subject to 
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct, 
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that 
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and 
therefore Respondent had discharged die onus of justifying decision to summarily dismiss employee—Dismissed— 
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration  2Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia. 
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the 
employee had been re-employed as a track driver—Appellant fiirther argued Industrial Magistrate erred in saying the order could 
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide 
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility 
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial 
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—17/12/93—Forestry and Logging  

Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension 
of time to lodge primary appeal—Respondent argued it had already been previously prejudiced by being unable to fill the vacant 
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tonts 
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal 
Board—Negus €., Barker, Love—11/1/94—Health and Community Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the 
period of the employment relationship which would have led his employer to develop any negative impression about him, that 
the incident was isolated and minor—^Respondent argued inter alia, assault was severe, that it thoroughly investigate the matter, 
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found 
unfairness of summary dismissal was not established —^Dismissed—Kettle E. v. Go Go Go Pty Ltd—No. 1287 of 1993—Gregor 
C.—6/1/94—Printing and Services to Printing  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant argued employee had attended work 
at short notice rather than inconveniencing employer and that Respondent was partly responsible for her sleeping due to 
airconditioning—Applicant further argued it was a single incident, another employee was not dismissed and there was a time 
delay between incident and punishment—Commission reviewed authorities and found on evidence employee had not 
consciously strived to meet its obligations and further justification arose from earlier conduct—Dismissed—F.C.U. and 
Wormald Security Pty Ltd—No. CR464 of 1993—Parks C.—13/12/93—Property and Business Services  
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CUMULATIVE DIGEST—continued 

TERMINATION—continued 
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued 

no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of 
employment so that the operation of law had brought that contract to an end —PS AB reviewed authorities and found that appeal 
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service 
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government 
Administration   

Application for allegedly denied contractual entitlements —Applicant argued that he was owed three months salary as a redundancy 
payment on the basis of a letter—^Respondent argued that Applicant misunderstood the arrangement that applied to 
him—Commission found on evidence in favour of Respondent—Dismissed—Penson M. v. Bristile Ltd—No. 1161 of 
1992—Parks C. 25/1/94—Ceramic Product Manufacturing  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that former proceedings had not revealed all that 
was relevant to her claim and that the Commission in correctly assessed her claim—Respondent argued that the substance of 
the application had already been heard and determined before the Commission and sought dismissal of the matter—Commission 
found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefore it 
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed— 
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that she had received 
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored 
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not 
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication 
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh 
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction 
Trade Services   

Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the 
product of a genuine difference in qrinion and judgement from one examiner to another and that he was at all times true and 
honest—Respondent argued that a frill investigation of events had been carried out and there was a possibility that criminal 
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged 
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB fhrther 
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Oosterwaal 
CM. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus G, Devlin/Mathie—2/ 
2/94—Government Administration   

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refused 
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring 
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned 
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the 
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups .... 

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that employee's 
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed 
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had 
not discharged the onus of estabhshing her claim—Commission further ordered that liberty be reserved to Respondent and 
summoned wimesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley 
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents  

2Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair 
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to 
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wilful disobedience of lawful 
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Pty Ltd (Timezone)—Appeal No. 
1409 of 1993—Full Bench—Sharkey P., Negus C, Beech C.—4/2/94—Recreational Goods Retailing  

TAppeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied 
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in 
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given 
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample 
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without 
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench Sharkey P., Fielding C, Parks 
C.—25/1/94—Interest Groups   

Conference referred re claim of redundancy payments—^Applicant union claimed that as a redundancy agreement existed between 
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was 
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of 
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons 
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No. 
CR500 of 1993—Beech C. —111/94—Construction Services  

Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant 
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as 
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of 
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration  

Application for reinstatement on the grounds of unfair dismissal—^Applicant argued summary dismissal and denied opportunity to 
explain situation—Respondent argued termination was the result of employee "brass plating", i.e. providing false information 
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities and found that by deliberately 
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and 
termination was just—Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding 
C.—2X12/94—Pharmaceutical and Tbiletry Wholesaling  

2Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for 
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee 
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was 
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission 
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its 
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C, 
George C.—16/2/94—Gambling Services  

Application for reinstatement on the grounds of unfair dismissal—Applicant sought not reinstatement but monetary compensation 
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in 
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found 
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future 
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson 
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation  

Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent 
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for 
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary 
dismissal for only two incidents—Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—H alii well 
SC.—2/3/94—Mining   
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TERMINATION—continued 2Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the 
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an 
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities 
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with 
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U. 
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C. 
—15/2/94—Hospitals and Nursing Homes  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employer had 
misrepresented the import of a medical report—Respondent argued that due to employee's physical indisposition he was unlikely 
to performance the full range of duties, despite a lengthy rehabilitation program period—Commission reviewed authorities and 
found Applicant failed to establish employee's ability to adequately discharge all duties of the position and in the circumstance 
the Respondent's conclusion that 'enough was enough' was reasonable—Dismissed—A.W.U. v. Hamersley Iron Pty 
Limited—No. CR558 of 1993—Fielding C.—11/2/94—Metal Ore Mining  

Application for reinstatement on the grounds of unfair dismissal—^Respondent argued that the employment contract provided area 
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission 
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that 
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks 
C.—18/3/94—Accommodation   

Application for leave to appeal against declaration in unfair dismissal—^Applicant claimed that appeal to Full Bench was incompetent 
as leave to appeal finding had not been sought or granted as required under the Industrial Relations Act, 1979—Respondent 
argued that leave to appeal finding should only be granted in exceptional circumstances and that the matters be dealt with 
expeditiously so not to further delay the final determination—Commission found on evidence that form and substance of 
Declaration of jurisdiction had the character of a finding and granting leave would create further and unnecessary delay whereas 
refusal would not prejudice the Applicant—^Dismissed—T.A.B. v. Fisher E.—No. 163 of 1993—Parks C.—17/3/94—Gambling 
Service   

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that no proper 
hand-over was done by predecessor and as there was no one available on hand to turn to for guidance or advice had approached 
Guild President with this concern—^Respondent argued that termination was result of employee's failure to work to specific 
work requirements—Commission found on evidence that employee was unfairly dismissed but viewed reinstatement as 
unfeasible as both parties had entered into the employment contract on false assumptions, however found that contractual 
entitlement of overtime not taken as time in lieu be paid—Declared Accordingly and Granted in Part—Salmon C.E. v. Curtin 
University Student Guild—No. 524 of 1992—Negus C.—10/3/94—Publishing  

Application for extension to time to register unfair dismissal application—^Applicant claimed that the days for filing application have 
been limited under new amendment in Section 29(2) and extension of time was needed to register primary application— 
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual 
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension 
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of 
time—Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footv/are Retailing  

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was harsh, oppressive and 
unfair—Commission found at first instance that the dismissal was wrongful as termination was not in accordance with 
employment contract and award —Commission reviewed Undercliffe Case and found on evidence that actions of employer were 
harsh and unfair and dismissal was unjustified—^Declared and Ordered Accordingly—Parfitt R. v. The Ascot Inn—No. 115 of 
1994—Beech C.—11/3/94—Building Structure Services  

2Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to 
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only 
unfairness needed to be proven —Full Bench noted amendments to legislation which inserted words "harshly, oppressively 
or" in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found 
Appellant had not been unfairly dismissed—^Dismissed—Rich K.N. v. Greenpeace Australia Ltd—No. 187 of 1994 —Full 
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection  

2Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair 
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into 
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the 
position in relation to purported termination while person was on sick leave was different from purported termination while 
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority 
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full 
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit, 
thus dismissal was unfair—Upheld and Remitted—^Reynolds I.I. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full 
Bench—Sharkey P., Gregor C, Parks C.—21/3/94—Liquor Wholesaling  

2Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission 
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench 
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not 
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of 
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it 
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3) 
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full 
Bench—Sharkey P., George C., Parks C.—16/3/94—Metal Ore Mining  

Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union 
claimed three employees were misinformed by management that their contracts were on-going not temporary which breached 
provisions of General Order as no provisions existed in award for fixed term contracts other than for paternity leave—Respondent 
argued that employees were validly employed on fixed term contracts which were not renewed at end of the term and that the 
claim was not an attempt to avoid obligation under Redundancy General Order—Commission reviewed authorities and found 
on evidence that as the three employees had been employed on bona fide temporary contracts which had come to an end in 
accordance with terms and proper application of award—^Dismissed—F.M.W.U. v. The Board of Management, Royal Perth 
Hospital—Nos. CR462 and 556 of 1993—Gregor C.—9/3/94—Hospitals and Nutsing Homes  

Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements— 
Applicants had filed similar applications before the Commission previously and there was a current application before the 
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had 
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found 
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission 
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509 
of 1993—George C.—23/3/94—Electronics  
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TERMINATION—continued 
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she was 

terminated after she raised the issue of the CEO's tactile habits on her person and that there was nothing in her employment 
record with the company that would justify the position it had taken—^Respondent argued that employee was only temporary 
and the relationship was discontinued because her work was not up to standard—Commission reviewed authorities and found 
that it preferred the evidence of the Respondent to that of the Applicant and that there was a personality conflict between the 

and had not discharged the onus of establishing her claim—^Dismissed—Brock L. v. United Farmers Co-operative Company 
Limited—No. 1652 of 1993—Gregor C.—6/4/94—Importing  

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employees' services were terminated due 
to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence 
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was 
unfair—Dismissed—Gandy J. v. E.R.T. Explosives Aust Pty Ltd—No 1385 of 1993—Beech C.—14/4/94—Explosive 
Manufacturing   

Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he 
was not given four weeks notice —Respondent argued that it was custom and practice as well as an implied term in the 
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was 
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation 
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence 
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to 
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not 
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining  

Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued 
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent— 
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant 
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant 
had been filled—^Commission from evidence submitted and cases cited found that the Respondent had failed to protect its 
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief 
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties 
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted 
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual 
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail 

1314 

1310 

Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that dismissal was summary as services were 
terminated without prior notice and no opportunity to retain employment was offered—^Applicant further claimed that no 
warnings were given of performance needing improvement—^Respondent argued that termination was due to unsatisfactory 
performance as a supervisor after repeated warnings and a 3 month probationary period and was not summary as employee had 
received monetary benefits of normal termination plus monies for compensation of lack of notice—Commission found on 
evidence that employee was ill-equipped to perform supervisory role but as minimal improvements were made during 4 month 
probation period the employer acted fairly—Dismissed—King P.R. v. Tempo Services Pfy Ltd t/a Tfempo Cleaning Service—No. 
956 of 1993—Parks C.—26/4/94—Cleaning Services  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant claimed that termination 
occurred when he was on woricers compensation and that the reasons stated in dismissal letter woe not stated in separation 
certificate, which only stated misconduct as reason for termination—Respondent argued that termination resulted from continued 
complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed authorities 
and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent warnings about 
behaviour Applicant should have been aware of threat of employment—Dismissed—Metin D. v. The Owners of Stratford on 
Swan Strata Plan 7322 T/F Spira Pty Ltd ACN 008922425 t/a City Waters Lodge—No. 107 of 1994—Gregor 

4Claim re breach of union rales over failure to assist in legal action—^Applicant claimed that after initial dismissal claim was settled, 
union offered future services which he sought but found union had done nothing about the claim and later had lost the 
file—^Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances 
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had 
dealt with the matter in an unsatisfactoiy manner and that the continual ignoring of phone calls was seen as misconduct but 
as union had elected new representation and was willing to assist member the initial complaint was allowed to be 
investigated—President further permitted Applicant's claim to re-open application but confined ordets on the knowledge that 
the union would promptly consider member's employment claim—k>rdered Accordingly—Cannell P.J. v. F.L.A.I.RU.—No. 
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant 
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations 
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it 
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of 
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that 
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that 
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission 
to interfere in the decision to terminate the contract of employment—^Dismissed—Hunter V.E. v. Beagle Bay Community 
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services  

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her 
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious 
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the 
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent 
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence 
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not 
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes 
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault 
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services  

'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation 
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases 
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly 
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been 
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or 
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has 
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC 
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground 
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Ply Ltd t/a Nappy 
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson 
J.J.—14/4/94—Laundry and Drycleaners  
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TERMINATION—continued 
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that due to services terminated without notice, 

an immediate vacating of accommodation and an absence of paid benefits the termination was summary—Respondent argued 
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other 
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was 
procedurally unfair but adequate cause existed to justify termination—Dismissed—Price G.A. v. Dominion Mining Ltd—No. 
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining  

Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant agued that 
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested 
right—^Respondent argued that changes to Section 29(lXb)(i) of the I.R. Act should include a temporal limit and which should 
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through 
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant, 
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had 
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an 
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons 
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport  

Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—^Respondent argued that 
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal 
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it 
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and 
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The 
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services  

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union claimed that employee's actions 
were a result of trauma suffered following an incident after work—Respondent argued that employee's initial and subsequent 
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities 
and found on evidence that as the Respondent's decision was based on current evidence it was entitled to conclude that the 
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in 
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor 
C.—27/5/94—Health Services  

TRANSFER— 
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 

and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full'Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993 —Parks C.—11/2/94—^Accommodation   

Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant 
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation— 
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision 
cannot be shown to benefit the Department—^Arbitrator noted fundamental question to be answered was whether transfer was 
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator 
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other 
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's 
function are spread across nine regions throughout the State—^Furthermore, Arbitrator found that as decision was not in breach 
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant 
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of 
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service  

Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering 
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and 
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too 
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to 
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that 
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available 
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of 
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing :  

TRAVELLING— 
Application for declaration re introduction of staggered commencement times for employees in transport services—Applicant argued 

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to 
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should 
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety 
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there 

was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993 —Fielding 
C—22/12/93—Metal Ore Mining  

Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the 
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award 
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v. 
W.A.G.R.C. and Cithers—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport  

UNFAIR DISCREPANCY— 
Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator 

found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under 
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13 
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration  

UNIONS— 
Application for orders re breach of union rules over union general election—Applicant argued that the President exceeded his powers 

in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that 
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President 

found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the 
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed— 
Newton E.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93— 
Unions   

Application for orders re compliance with union roles over the business and management of the union remitted to President from 
AC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions 
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past 
breaches—President found he should delete the particular declarations and orders made originally—Ordered Accordingly— 
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey 
P.—25/1/94—Interest Groups    

Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee 
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal 
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of 
1993 —Parks C.—11/2/94—^Accommodation  
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UNIONS—continued 
'Application for stay of order until question of Commission's jurisdiction is determined in related Supreme Court matter—Applicant 

argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of 
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full 
Bench which authorised an amendment to the rules of the Respondent union—President noted law to be applied to stay of 
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with 
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the 
Applicant—Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding, 
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v. 
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—HospitaHty  

Application for alteration of rules re name and constitution—Full Bench was satisfied that the Applicant had complied with the 
provisions of the I.R. Act and in particular s.62 and that less than 5% of members objected to the changes—Granted—F.C.U.— 
No. 1305 of 1993—Full Bench—Sharkey P., Negus C, Parks C.—1/12/93—Unions  

'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to 
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and 
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities, 
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against 
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R. 
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—^Industrial Appeal Court—Kennedy J., 
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing  

Applications for joinder to four awards—Applicant union claimed that decision made by Full Bench had amended union's name and 
constitution rules and gave it constitutional coverage for employees under the four awards—Applicant further opposed the 
adjournment as a means of a defacto stay already refused by the Supreme Court—Respondent sought adjournment as 
proceedings were before Supreme Court which challenged the veracity of the Full Bench decision and if not adjourned would 
undermine the expedited hearing process of the Supreme Court—Commission considered on balance, that the applications would 
be adjourned until last date of Supreme Court proceedings and it would not deprive nor prejudice either union or 
employees—Adjourned—F.M.W.U. v. Imperial Hotel and Others—Nos. 139, 143, 145 and 147 of 1994—Fielding 
C.—31/3/94—Accommodation, Cafes and Restaurants  

'Claim re breach of union rules over failure to assist in legal action—Applicant claimed that after initial dismissal claim was settled, 
union offered future services which he sought but found union had done nothing about the claim and later had lost the 
file—Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances 
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had 
dealt with the matter in an unsatisfactory manner and that the continual ignoring of phone calls was seen as misconduct but 
as union had elected new representation and was willing to assist member the initial complaint was allowed to be 
investigated—President further permitted Applicant's claim to re-open application but confined orders on the knowledge that 
the union would promptly consider member's employment claim—Ordered Accordingly—Cannell P.L v. F.L.A.I.E.U.—No. 
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants  

'Application for orders re financial membership, compliance with union rules and enquiry into election—Applicant claimed that as 
the 11 individual Respondents were in arrears for more than the 3 months and one day as required by the rules then they were 
not deemed as financial members and lost all membership privileges, included the right to nominate and the election was 
invalid—Respondents argued that as the members were not in arrears at the date of close of nominations their nominations and 
elections were valid—President reviewed rales and found that Respondents were at the time of nominations financial members 
as defined in the rules and the arrears paid were also in accordance with union rules —Dismissed—Carter J.J. v. Fry E.L. and 
Others—No. 186 of 1994—President—Sharkey P.—20/4/94—Unions  

Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union 
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under 
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency 
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two 
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section 
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed 
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment 
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369 
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services  

Application for alteration of rules re membership—Applicant sought to remove the exclusion in its rales in terms of coverage in 
favour of the WAPNA in order to implement an agreement—Full Bench reviewed the I.R. Act, in particular Sections 6,55 and 
62, and found that the deliberate creation of overlapping by agreement between the Applicant union and the WAPNA, created 
to bring about harmony and promote goodwill in industry which was consistent with the objects of the Act—Granted—A.N.F.— 
No. 485 of 1989—Full Bench—Sharkey P., Halliwell S.C., Negus C.—19/4/94—Unions  

Application for alteration of union rules re constitution—CSA and State ANF unions objected to application as an overlapping of 
membership coverage would occur—Full Bench reviewed authorities and union rules and found that the alteration to rules and 
found that the alteration to rule 5(b) was consistent with the objects of the Act—Granted—W.A.P.N.A.—No. 660 of 1991—Full 
Bench—Sharkey P., Coleman C.C., Negus C.—12/5/93—Health Services  

Application for order re right to exclusive representation of employees pursuant to Section 72A—Respondent company argued that 
efficient industrial relations practices be in place and that the enterprise be guaranteed single union status prior to establishment 
of plant—Minister for Labour Relations sought and was granted leave to intervene to support the Application—Intervening 
union argued that application should be adjourned to allow it to process a similar application and have the Full Bench determine 
which union should have exclusive coverage—Full Bench reviewed authorities and found on evidence that the nature of the 
enterprise appears to lend itself to the Applicant given the desire to maintain the same workplace culture and that agreement 
had been reached on terms and conditions of employment to enable the enterprise to be established—Full Bench further found 
that membership rules overlapped between the Applicant and the Intervening Union which could lead to demarcation and referred 
matter to President for consideration of any rule changes—Granted—M.E.W.U. v. Coflexip Asia Pacific Pty Ltd and Others—No 
469 of 1994—Full Bench—Fielding A/P., Coleman C.C., George C—1/6/94—Plastic Product Manufacturing  

VICTIMISATION— 
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant 

argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal 
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract 
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate 
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure 
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether 
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure 
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it 
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled 
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.TS.W.U. and 
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore 
Mining   19 
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VICnMISATION—continued 
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant 

union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation— 
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision 
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was 
for genuine reasons related to work and organisational requirement or whether in feet it was for disciplinary reasons—Arbitrator 
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other 
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's 
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach 
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant 
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of 
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service  

WAGES— 
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments 

in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady 
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services  

'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give 
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and 
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under 
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern 
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions 
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains 
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating 
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage 
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over 
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993-—Commission 
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries  

Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation 
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having 
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues 
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of 
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered 
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93— 
Construction  

Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due 
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the 
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which 
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency 
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and 
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration  

Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified 
another pay level—Commission found claim fell within State Wage Principles —Granted—Hamersley Iron Pty Limited v. 
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining  

Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made 
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed 
authorities and found that it would be prverse to read the Applicant's rules as preventing it from appointing anyone other than 
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named 
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety 
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part— 
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product 
Manufacturing   

Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate 
with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates 
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new 
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased 
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of 
1994—Fielding C.—24/3/94—Iron Ore Mining  

Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon 
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible 
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even teen commenced—Commission was 
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct 
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award 
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or 
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered 
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93— 
General Construction  

Application to vary award re Skill Based Classification Structure—Applicant argued that the award should be amended from date 
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it 
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer 
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before 
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and 
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing  

Application for variations re wage increases—Parties claimed that applications were pursuant to Minimum Rates Adjustment 
Principles to provide $16.00 per fortnight wage increase applied across classifications in the four applications—Leave to 
intervene was sought by Miscellaneous Workers' Union but after discussions and stated understandings with parties, intervention 
was not pursued—Commission considered submissions and found that as the 1st minimum rates adjustment would be finalised 
before second adjustment the wage increases sought should be endorsed—Granted—F.L.A.I.U. v. Sheraton—Perth Hotel and 
Others—Nos. 013, 014, 015 and 016 of 1994—Kennedy C.—21/4/94—Accommodation, Cafes and Restaurants  

Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through 
enterprise bargaining—^Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission 
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there 
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed 
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of 
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech 
C.—21/4/94—Manufacturing  

Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried 
officers in public and private sectors of hospital industty under Commonwealth Job Skills Programme—Public Service 
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A. 
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and 
Nursing Homes  
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WAGES—continued 
Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—^Applicant union argued that consistent with the 

State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a 
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due 
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found 
on evidence that as there were only limited but specific requirements which had been met, the claim should be 
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94— 
Health Services  

WORK VALUE— 
Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified 

another pay level—Commission found claim fell within State Wage Principles —Granted—Hamersley Iron Pty Limited v. 
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining  

Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover 
all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence 
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty 
Ltd and Others—No. CR470 of 1993—George C.—11/1/94 —Construction  

Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the 
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals 
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in 
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator —Negus 
C.—9/2/94—Medical and Dental Services  

'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on 
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase 
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant 
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates 
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued 
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered 
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications, 
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U. 
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy C, George C.—1/2/94— 
Public Order and Safety Services  
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